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PREFACE. 


The  statutes  collected  in  this  Supplement  connect,  without  break 
or  duplication,  with  those  contained  in  the  1909  Supplement  to 
Federal  Statutes,  Annotated.  They  are  the  general,  permanent, 
and  public  acts  passed  at  the  second  and  third  sessions  of  the  Sixty- 
first  Congress,  and  all  such  acts  passed  at  the  first  and  second  sessions 
of  the  Sixty-second  Congress  down  to  January  i,  191 2.  As  in  the 
1909  Supplement,  these  acts  are  classified  according  to  the  scheme  of 
titles  in  the  main  work,  and  in  using  this  Supplement  the  reader 
should  examine  the  corresponding  title  to  locate  the  late,  amendatory, 
or  repealing  legislation  upon  the  topic  under  consideration.  The 
cross-references  are  unusually  abundant,  and  pains  have  been  taken  to 
prepare  an  index  which  is  both  exhaustive  and  usable.  The  notes  of 
cases  decided  under  these  recent  acts  are  necessarily  few.  Under  the 
various  sections  of  the  new  Judicial  Code  will  be  found  full  historical 
and  explanatory  notes  which  are  intended  to  lighten  the  practitioner's 
labor  in  working  under  this  important  statute.  The  usual  tables  of 
titles,  Revised  Statutes  sections,  and  statutes  chronologically  arranged 
are  given  at  the  beginning  of  the  first  volume. 

The  last  half  of  the  first  volume  and  all  of  volume  two  are  devoted 
to  the  supplemental  notes.  These  connect  with  the  notes  in  the 
original  work  and  annotate  the  acts  found  in  the  1909  Supplement. 
The  aim  has  been  to  present  all  the  decisions  construing  any 
federal  statute  which  have  appeared  since  the  editorial  work  on  the 
earlier  volumes  of  the  set  was  completed.  The  arrangement  is  by 
title,  volume,  page,  and  section  as  the  statutes  are  found  in  preceding 
volumes,  and  the  investigator  has  merely  to  turn  to  the  corresponding 
title,  volume,  page,  and  section  as  shown  by  the  captions  in  this 
Supplement  to  find  the  late  cases.  The  omission  of  a  title  or  of  page 
and  section  captions  implies  that  no  new  cases  have  been  found. 

The  fresh  notes  on  the  Bankruptcy  Act  are  specially  voluminous. 
For  this  reason,  and  because  the  amendments  to  the  original  act  are 
niunerous,  an  exception  has  been  made  as  to  this  title,  and  the  entire 
act  as  amended  is  given  in  connection  with  the  supplemental  notes. 
Special  mention  should  be  made  of  the  excellent  work  by  the  editor 
of  this  title,  Mr.  Edward  M.  Thornton. 
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AGRrCXJLTURE. 

Act  of  April  26,  1910,  Ch.  191,  2. 

Sec.  I,  Insecticide  Act — Manufacture  of  Adulterated  or  Misbranded  Articles 
Unlawful  —  Punishment for^  a. 
2.  Shipment  in  Interstate  or  Foreign  Commerce  Prohibited — Punishment 
for  Shippings  Delivery  j  etc. —  Articles  Made  for  Foreign  Purchasers^  3. 
J.    Uniform  Regulations  to  Be  Made  for  Examinations^  etc,^  3. 

4.  Examination  by  Department  of  Agriculture  —  Notice  if  Adulterated^  etc. 

—  Hearings^  etc. —  Publication.  4, 

5.  Prosecutions  for  Violations^  4. 

6.  Definitions^  4. 

7.  Adulterated  Articles^  4. 

<R  Misbranded  Articles — Application  of  Term -^  Misleading  Statemtnis  — 

Statements  Required —  Inert  Ingredients^  5. 
p.  Dealer's  —  Protection  of  Guaranty' by  Manufcuturer^  etc. —  LiaHlity  of 

Guarantor^  6. 

10.  OrigincU  Packages  —  Seizure  for   Transporting^  etc.y  in  Interstate    and 

Foreign  Commerce — Disposal  of  Seized  Articles —  Conditional  Delivery 
to  Owner  —  Procedure^  6. 

11.  Imported  Articles  —  Examination  of  Samples  —  Exclusion  if  AdultercUed^ 

etc. —  Destruction^  etc. — Provisioned  Delivery  to  Consignee^  6. 

12.  Construction  of  Terms,  etc.,  Used^  7. 
ij.   Title,  7. 

14.  Effect,  7. 

Aet  of  Hay  26, 1910,  Ch.  256,  7. 

Sec.  I.  Scientific  Work — Maximum  Salary  for y  7. 

Diseased  Cattle  —  Fences  on  International  Boundary^  to  Keep  Out^  7. 
Detailed  Estimates  Required  for  All  Employees,  7, 

Act  of  Haroh  4,  191 1,  Ch.  288,  8. 

Sec.  I.  Deputy  Disbursing  Clerk — Authority,  Bond,  etc.,  8. 
Details  to  and  from  Other  Bureaus,  8. 
Expenses  of  Administration,  etc, —  Statements,  8. 
Detailed  Statements,  etc.,  of  Lump-sum  Appropriations,  Repealed,  8. 
Forest  Service — Statement  of  Expenditures,  ipoo  to  igio —  Details  Re- 

quired.  8. 
Employees  Allowed  Expense  of  Transferring  Property  When  Stations 

Changed,  9. 

CBOSB-BEFEBENCEB. 

Agricultural  Entries  on  Coal  Lands,  see  PUBLIC  LANDS. 

National  Forests,  Allotments  to  Indians^  see  INDIANS. 

And  sec  generally,  TIMBER  LANDS  AND  FOREST  RESERVES. 


An  Act  For  prerentins  the  manuf  Acture,  lale,  or  transportation  of  adnlttrated  or  misbranded 
Paris  greens,  lead  arsenates,  and  other  insecticides,  and  also  fnnfiddes,  and  for  resolating 
traffic  therein,  and  for  other  purposes. 

[Act  of  ApHl  20,  1010,  eh.  101.] 

[Sec.  1.]  [Insecticide  act  —  maavufacture  of  advlterated  or  misbranded 
articles  unlaivful  —  punishment  for.]  That  it  shall  be  unlawful  for  any  person 
to  manufacture  within  any  Territory  or  the  District  of  Columbia  any  insecti- 
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cide,  Paris  green,  lead  arsenate,  or  fungicide  which  is  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act ;  and  any  person  who  shall  violate  any 
of  the  provisions  of  this  aection  shall  be  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof,  be  fined  not  to  exceed  two  hundred  dollars  for  the 
first  offense,  and  upon  conviction  for  each  subsequent  offense  be  fined  not  to 
exceed  three  hundred  dollars,  or  sentenced  to  imprisonment  for  not  to  exceed 
one  year,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
136  Stat  L.  331.'] 

Sec.  2.  [Shipment  in  interstate  or  foreign  commerce  prohibited  —  pun- 
ishment  for  shipping,  delivery,  etc.  —  articles  made  for  foreign  pv/rchasersJ] 
That  the  introduction  into  any  State  or  Territory  or  the  District  of  Columbia 
from  any  other  State  or  Territory  or  the  District  of  Coluinbia,  or  f roili  any 
foreign  country,  or  shipment  to  any  foreign  country,  of  any  insecticide,  or  Paris 
green,  or  lead  arsenate,  or  fungicide  which  is  adulterated  or  misbranded  within 
the  meaning  of  this  Aict  is  hereby  prohibited ;  and  any  person  who  shall  ship 
or  deliver  for  shipment  from  any  State  or  Territory  or  the  District  of  Columbia 
to  any  other  State  or  Territory  or  the  District  of  Columbia,  or  to  a  foiredgn 
counlary,  or  who  shall  receive  in  ^  any  State  or  Territory  or  the  District  of 
Columbia  from  any  otter  State  or  Territory  or  the  District  of  Columbia,  or 
foreign  country,  and  having  so  received,  shall  deliver,  in  original  unbroken 
packages,  for  pay  or  otherwise,  or  offer  to  deliver,  to  any  other  person,  anly 
such  article  so  adulterated  or  misbranded  within  the  meaning  of  this  Act,  or 
any  person  who  shall  sell  or  offer  for  sale  in  the  District  of  Columbia  or  any 
Territory  of  the  United  States  any  such  adulterated  or  misbranded  insecticide, 
or  Paris  green,  or  lead  arsenate,  or  fungicide,  or  export  or  offer  to  export  the 
same  to  any  foreign  country,  shall  be  guilty  of  a  misdemeanor,  and  for  such 
offense  be  fined  not  exceeding  two  hundred  dollars  for  the  first  offense,  and 
upon  conviction  for  each  subsequent  offense  not  exceediiig  three  hundred  dollars, 
or  be  imprisoned  not  exceeding  one  year,  or  both,  in  the  discretion  of  the  court: 
Provided,  That  no  article  shall  be  deemed  misbranded  or  adulterated  within 
the  provisions  of  this  Act  when  intended  for  export  to  any  foreign  country  and 
prepared  or  packed  according  to  the  specifications  or  directions  of  the  foreign 
purchaser;  but  if  said  articles  shall  be  in  fact  sold  or  offered  for  sale  for 
domestic  use  or  consumption,  then  this  proviso  shall  not  exempt  said  article 
from  the  operation  of  any  of  the  other  provisions  of  this  Act.  [36  Stat. 
L.  331.'] 

Sec.  3.  [Uniform  regulations  to  be  made  for  examinaiions,  etc.]  That  the 
Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Secretary  of 
Commerce  and  Labor  shall  make  uniform  rules  and  regulations  for  carrying 
out  the  provisions  of  this  Act,  including  the  collection  and  examination  of 
specimens  of  insecticides,  Paris  greens,  lead  arsenates,  and  fungicides  manu- 
factured or  offered  for  sale  in  the  District  of  Columbia  or  in  any  Territory  of 
the  United  States,  or  Which  shall  be  offered  for  sale  in  unbroken  packages  in 
any  State  other  than  that  in  which  they  shall  have  been  respectively  manu- 
factured or  produced,  or  which  shall  be  received  from  any  foreign  country  or 
intended  for  shipment  to  any  foreign  country,  or  which  may  be  submitted  for 
examination  by  the  director  of  the  experiment  station  of  any  State,  Territory, 
or  the  District  of  Columbia  (acting  under  the  direction  of  the  Secretary  of 
Agriculture),  or  at  any  domestic  or  foreign  port  through  which  such  product 
is  offered  for  interstate  commerce,  or  for  export  or  import  between  the  United 
States  and  any  foreign  port  or  country.   [36  Stat.  L.  331.] 
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Seo.  4.  [Examination  hy  Department  of  Agriculture  —  notice  if  adulter- 
oted,  etc,  —  hearings,  etc,  —  publication.']  That  the  examination  of  specimens 
of  insecticides,  Paris  greens,  lead  arsenates,  and  fungicides  shall  be  made  in 
the  Department  of  Agriculture,  by  sujch  existing  bureau  or  bureaus  as  may  be 
directed  by  the  Secretary,  for  the  purpose  of  determining  from  such  examina- 
tion whether  such  articles  are  adulterated  or  misbranded  within  the  meaning 
of  this  Act ;  and  if  it  shall  appear  from  any  such  examination  that  any  of  such 
specimens  are  adulterated  or  misbranded  within  the  meaning  of  this  Act,  the 
Secretary  of  Agriculture  shall  cause  notice  thereof  to  be* given  to  the  party 
from  whom  such  sample  was  obtained.  Any  party  so  notified  shall  be  given 
an  opportunity  to  be  heard,  under  such  rul^s  and  regulations  as  may  be  pre- 
scribed as  aforesaid,  and  if  it  appears  that  any  of  the  provisions  of  iJhis  Act 
have  been  violated  by  such  party,  then  the  Secretary  of  Agriculture  shall  at 
once  certify  .the  facts  to  the  proper  United  States  district  attorney,  with  a  copy 
of  the  results  of  the  analysis  or  the  examination  of  such  article  duly  authenti- 
cated by  the  analyst  or  officer  making  suich  examination,  under  the  oath  o£ 
such  officer.  After  judgment  of  the  court,  notice  shall  be  given  by  publication 
in  such  manner  as  may  be  prescribed  by  the  rules  and  regulations  aforesaid. 
IS6  Stat.  L.  5*8.] 

Sec.  5.  [Prosecutions  for  violations.]  That  it  shall  be  the  duty  of  each 
district  attorney  to  whom  the  Secretary  of  Agriculture  shall  report  any  viola- 
tion of  this  Act,  or  to  whom  any  director  of  experiment  station  or  agent  of 
any  State,  Territory,  or  the  District  of  Columbia,  under  authority  of  the  Secre- 
tary of  Agriculture,  shall  present  satisfactory  evidences  of  any  such  violation, 
to  cause  appropriate  proceedings  to  be  commenced  and  prosecuted  in  the  proper 
courts  of  the  United  States,  without  delay,  for  the  enforcement  of  the  penalties 
as  in  such  case  herein  provided.   [36  Stat.  L.  SS2.] 

Sec.  6.  [Definitions.]  That  the  term  "  insecticide  "  as  used  in  this  Act 
shall  include  any  substance  or  mixture  of  substances  intended  to  be  used  for 
preventing,  destroying,  repelling,  or  mitigating  any  insects  which  may  infest 
vegetation,  man  or  other  animals,  or  households,  or  be  present  in  any  environ- 
ment whatsoever.  The  term  "  Paris  green  '*  as  used  in  this  Act  shall  include 
the  product  sold  in  commerce  as  Paris  green  and  chemically  known  as  the  aceto- 
arsenite  of  copper.  The  term  "  lead  arsenate  "  as  used  in  this  Act  shall  include 
the  product  or  products  sold  in  commerce  as  lead  arsenate  and  consisting  chem- 
ically of  products  derived  from  arsenic  acid  (H8A8O4)  by  replacing  one  or 
more  hydrogen  atoms  by  lead.  That  the  term  "  fungicide  "  as  used  in  this 
Act  shall  include  any  substance  or  mixture  of  substances  intended  to  be  used 
for  preventing,  destroying,  repelling,  or  mitigating  any  and  all  fungi  that  may 
infest  vegetation  or  be  present  in  any  environment  whatsoever.    [S6  Stat. 

L.  sse.] 

Seo.  7.  [Adulterated  articles.]  That  for  the  purpose  of  this  Act  an  article 
shall  be  deemed  to  be  adulterated  — 

In  the  case  of  Paris  green:  First,  if  it  does  not  contain  at  least  fifty,  per 
centum  of  arsenious  oxide ;  second,  if  it  contains  arsenic  in  water-soluble  forms 
equivalent  to  more  than  three  and  one-half  per  centum  of  arsenious  oxide; 
third,  if  any  substance  has  been  mixed  and  packed  with  it  it  so  as  to  reduce  or 
lower  or  injuriously  affect  its  quality  or  strength. 

In  the  case  of  lead  arsenate :  First,  if  it  contains  more  t*han  fifty  per  centum 
of  water ;  second,  if  it  contains  total  arsenic  equivalei^t  to  less  than  twelve  and 
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one-half  per  centum  of  arsenic  oxid  (AB2O5) ;  third,  if  it  contains  arsenic  in 
water-soluble  forms  equivalent  to  more  than  seventy-five  one-hundredths  per 
centum  of  arsenic  oxid  (AS2O6) ;  fourth,  if  any  substances  have  been  mixed 
and  packed  with  it  so  as  to  reduce,  lower,  or  injuriously  affect  its  quality  or 
strength :  Provided,  however.  That  extra  water  may  be  added  to  lead  arsenate 
(as  described  in  this  paragraph)  if  the  resulting  mixture  is  labeled  lead 
arsenate  and  water,  the  percentage  of  extra  water  being  plainly  and  correctly 
stated  on  the  labeL 

In  the  case  of  insecticides  or  fungicides,  other  than  Paris  green  and  lead 
arsenate:  First,  if  its  strength  or  purity  fall  below  the  professed  standard  or 
quality  under  which  it  is  sold;  second,  if  any  substance  has  been  substituted 
wholly  or  in  part  for  the  article;  third,  if  any  valuable  constituent  of  the  article 
has  been  wholly  or  in  part  abstracted ;  fourth,  if  it  is  intended  for  use  on  vegeta- 
tion  and  shall  contain  any  substance  or  substances  which,  although  preventing, 
destroying,  repelling,  or  mitigating  insects,  shall  be  injurious  to  such  vegeta- 
tion when  used.   \_S6  Stat.  L.  SS2.'] 

Sso.  8.  [Mitibranded  articles  —  application  of  term  —  misleading  state- 
ments  —  statements  required  —  inert  ingredients.]  That  the  term  "mis- 
branded''  as  used  herein  shall  apply  to  all  insecticides,  Paris  greens,  lead 
arsenates,  or  fungicides,  or  articles  which  enter  into  the  composition  of  insecti- 
cides or  fungicides,  the  package  or  label  of  which  shall  bear  any  statement, 
design,  or  device  regarding  such  article  or  the  ingredients  or  substances  con- 
tained therein  which  shall  be  false  or  misleading  in  any  particular,  and  to  all 
insecticides,  Paris  greens,  lead  arsenates,  or  fungicides  which  are  falsely 
branded  as  to  the  State,  Territory,  or  cquntry.  in  which  they  are  manufactured 
or  produced. 

That  for  the  purpose  of  this  Act  an  article  shall  be  deemed  to  be  mis- 
branded  — 

In  the  case  of  insecticides,  Paris  greens,  lead  arsenates,  and  fungicides: 
First,  if  it  be  an  imitation  or  offered  for  sale  under  the  name  of  another  article ; 
second,  if  it  be  labeled  or  branded  so  as  to  deceive  or  mislead  the  purchaser, 
or  if  the  contents  of  the  package  as  originally  put  up  shall  have  been  removed 
in  whole  or  in  part  and  other  contents  shall  have  been  placed  in  such  package ; 
third,  if  in  package  form,  and  the  contents  are  stated  in  terms  of  weight  or 
measure,  they  are  not  plainly  and  correctly  stated  on  the  outside  of  the  package. 

In  the  case  of  insecticides  (other  than  Paria  greens  and  lead  arsenates) 
and  fungicides:  First,  if  it  contains  arsenic  in  any  of  its  combinations  or  in 
the  elemental  form  and  the  total  amount  of  arsenic  present  (expressed  as  per 
centum  of  metallic  arsenic)  is  not  stated  on  the  label;  second,  if  it  contains 
arsenic  in  any  of  its  combinations  or  in  the  elemental  form  and  the  amount 
0/  arsenic  in  water-soluble  forms  (expressed  as  per  centum  of  metallic  arsenic) 
is  not  stated  on  the  label;  third,  if  it  consists  partially  or  completely  of  am 
irert  substance  or  substances  which  do  not  prevent,  destroy,  repel,  or  mitigate 
insects  or  fungi  and  does  not  have  the  names  and  percentage  amounts  of  each 
and  every  one  of  such  inert  ingredients  plainly  and  correctly  stated  on  the 
label:  Provided,  however,  That  in  lieu  of  naming  and  stating  the  percentage 
amount  of  each  and  every  inert  ingredient  the  producer  may  at  his  discretion 
state  plainly  upon  the  label  the  correct  names  and  percentage  amounts  of  each 
and  every  ingredient  of  the  insecticide  or  fungicide  having  insecticidal  or 
fungicidal  properties,  and  make  no  mention  of  the  inert  ingredients,  except  in 
so  far  as  to  state  the  total  percentage  of  inert  ingredients  present.  \_S6  Stat. 
L.  SSS.] 
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Sec.  9.  {DeaUrs  —  protection  of  guaranty  by  marmfadurer,  etc.  —  ita- 
bility  of  guarantor.]  That  no  dealer  shall  be  prosecuted  under  the  provisions 
of  this  Act  when  he  can  establish  a  guaranty, signed  by  the  wholesaler,  jobber, 
manufacturer,  or  other  party  residing  in  the  United  States,  from  whom  he 
purchased  such  articles,  to  the  effect  that  the  same  is  not  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act,  designating  it  Said  guaranty,  to 
afford  protection,  shall  contain  the  nari^e  and  address  of  the  party  or  parties 
making  the  sale  of  such  articles  to  such  dealer,  and  in  such  case  said  party  or 
parties  shall  be  amenable  to  the  prosecutions,  fines,  and  other  penalties  which 
would  attach  in  due  course  to  the  dealer  under  the  provisions  of  this  Act  [56 
Stat.  L.  SSJf.'] 

Sec.  10.  [Original  packages. —  seizure  for  transporting,  etc.,  in  interstate 
and  foreign  commerce  —  disposal  of  seized  articks  —  conditional  delivery  tq 
owner  -7-  procedure.'}  That  any  insecticide,  Paris  green,  lead  arsenate,  or  fimgi- 
cide  that  is  adulterated  or  misbranded  within  the  meaning  of  this  Act  and  is 
being  transported  from  one  State,  Territory,  or  District,  to  another  for  sale, 
or,  having  been  transported,  remain^  unloaded,  unsold,  or  in  original  unbroken 
packages,  or  if  it  be  sold  or  offered  for  sale  in  the  District  of  Columbia  or  any 
Territory  of  the  United  States^  or  if  it  be  imported  from  a  foreign  country  for 
sale,  shall  be  liable  to  be  proceeded  against  in  any  district  court  of  the  United 
States  within  the  district  wherein  the  same  is  found  and  seized  for  confiscation 
by  a  process  of  libel  for  condemnation. 

And  if  such  article  is  condemned  as  being  adulterated  or  misbranded,  within 
the  meaning  of  this  Act,  the  same  shall  be  disposed  of  by  destruction  or  sale  as 
the  said  court  may  direct,  and  the  proceeds  thereof,  if  sold,  less  the  legal  costs 
and  charges,  shall  be  paid  into  the  Treasury  of  the  United  States,  but  such 
goods  shall  not  be  sold  in  any  jurisdiction  contrary  to  the  provisions  of  this 
Act  or  the  laws  of  that  jurisdiction :  Provided,  however.  That  upon  the  pay- 
ment of  the  costs  of  such  libel  proceedings  and  the  execution  and  delivery  of  a 
good  and  sufficient  bond  t6  the  effect  that  such  articles  shall  not  be  sold  or 
otherwise  disposed  of  contrary  to  the  provisions  of  this  Act  or  the  laws  of  any 
State,  Territory,  or  District,  the  court  may  by  order  direct  that  such  articles 
be  delivered  to  the  owner  thereof.  The  proceedings  of  such  libel  cases  shall 
conform,  as  near  as  may  be,  to  the  proceedings  in  admiralty,  except  that  either 
party  may  demand  trial  by  jury  of  any  issue  of  fact  joined  in  any  such  case, 
and  all  such  proceedings  shall  be  at  the  suit  of  and  in  the  name  of  the  United 
States.  \_S6  Stat.  L.  334.] 

Sec.  11.  [Imported  articles  —  examination  of  samples  —  exclusion  if 
adulterated,  etc.  —  destruction,  etc.  —  provisional  delivery  to  consignee.]  That 
the  Secretary  of  the  Treasury  shall  deliver  to  the  Secretary  of  Agriculture, 
upon  his  request,  from- time  to  time,  samples  of  insecticides,  Paris  greens, 
lead  arsenates,  and  fungicides  which  are  being  imported  into  the  United 
States  or  offered  for  import,  giving  notice  thereof  to  the  owner  or  consignee, ' 
who  may  appear  before  the  Secretary  of  Agriculture  and  have  the  right  to 
introduce  testimony;  and  if  it  appear  from  the  examination  of  such  samples 
that  any  insecticide,  or  Paris  green,  or  lead  arsenate,  or  fungicide  offered  to 
be  imported  into  the  United  States  is  adulterated  or  misbranded  within  the 
meaning  of  this  Act,  or  is  otherwise  dangerous  to  the  health  of  the  people  of 
the  United  States,  or  is  of  a  kind  forbidden  entry  into  or  forbidden  to  be  sold 
or  restricted  in  sale  in  the  country  in  which  it  is  made  or  from  which  it  is 
exported,  or  is  otherwise  falsely  labeled  in  any  respect,  the  said  article  shall  be 
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refused  admission,  and  the  Secretary  of  the  Treasury  shall  refuse  delivery  to 
the  consignee  and  shall  cause  the  destruction  or  [of]  any  goods  refused  delivery 
which  shall  not  be  exported  by  the  consignee  within  three  months  from  the  date 
of  notice  of  such  refusal  under  such  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe:  Provided,  That  the  Secretary  of  the  Treasury  may  deliver  to 
the  consignee  such  goods  pending  examination  and  decision  in  the  matter  on 
execution  of  a  penal  bond  for  the  amount  of  the  full  invoice  value  of  such  goods, 
together  with  the  duty  thereon,  and  on  refusal  to  return  such  goods  for  an}' 
cause  to  the  custody  of  the  Secretary  of  the  Treasury,  when  demanded,  for  the 
purpose  of  excluding  them  from  the  country,  or  for  any  other  purpose,  said 
consignee  shall  forfeit  the  full  amount  of  the  bond :  And  provided  further,  That 
all  charges  for  storage,  carta^,  and  labor  on  goods  which  are  refused  admission 
or  delivery  shall  be  paid  by  the  owner  or  consignee,  and  in  default  of  such 
payment  shall  constitute  a  lien  against  any  future  importation  made  by  such 
owneP'Or  consignee.  [S6  Stat.  L.  SSi."] 

Sbc.  12.  [Construction  of  terms,  etc.,  used.]  That  the  term  "  Territory," 
as  used  in  this  Act,  shall  include  the  District  of  Alaska  and  the  insular  posses- 
sions of  the  United  States.  The  word  '^  person,"  as  used  in  this  Act,  shall  be 
construed  to  import  both  the  plural  and  the  singular,  as  the  case  demands,  and 
shall  include  corporations,  companies,  societies,  and  associations.  When  con- 
struing and  enforcing  the  provisions  of  this  Act,  the  act,  omission,  or  failure 
of  any  officer,  agent,  or  other  person  acting  for  or  employed  by  any  corporation, 
company,  society,  or  association,  within  the  scope  of  his  employment  or  office, 
shall  in  every  case  be  also  deemed  to  be  the  act,  omission,  or  failure  of  such 
corporation,  company,  society,  or  association,  as  well  as  that  of  the  other  person. 
IS6  Stat.  L.  SS6.] 

Sbc.  13.  [Title.]  That  this  Act  shall  be  known  and  referred  to  as  ''  The 
insecticide  Act  of  1910."   [S6  Stat.  L.  SS5.]  , 

Sec.  14.  [Effect]  That  this  Act  shall  be  in  force  and  effect  from  and 
after  the  first  day  of  January,  nineteen  hundred  and  eleven.   [S6  Stat.  L.  SS6^ 


Aa  Act  KakiBg  appropriatioiis  for  the  DepartniAiit  of  Agricultiira  for  tlia  flical  ytar  tnAiag 

June  tbiitietli,  niaotaen  hnndiad  and  olovtii. 

[Act  of  May  29,    1910,  oh.  J95tf.] 

[Sec.  1.]  [Scientific  work  —  maacimum  salary  for.]  *  *  *  That  here- 
after the  maximum  salary  of  any  scientific  investigator  in  the  city  of  Wash- 
ington, or  other  employee  engaged  in  scientific  work,  paid  from  the  general 
appropriation,  shall  not  exceed  four  thousand  dollars  per  annum.  [S6  Stat. 
L.  UO.] 

[Diseased  cattle —^  fences  on  international  boundary,  to  keep  out]  Here- 
after the  Secretary  of  Agriculture  may  permit  the  erection  of  fences  along  inter- 
national boundary  lines,  but  entirely  within  the  territory  of  the  TInited  States, 
for  the  purpose  of  keeping  out  diseased  animals.    [S6  Stat  L.  J^JI^O.] 

[Detailed  estimates  required  for  all  employees.]  The  Secretary  of  Agricul- 
ture for  the  fiscal  year  nineteen  hundred  and  twelve,  and  annually  thereafter, 
shall  transmit  to  the  Secretary  of  the  TreavSnrv  for  submission  to  Consress  in 
the  Book  of  Estimates  detailed  estimates  for  all  executive  officers,  clerks,  and 
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employees  below  the  grade  of  clerk,  indicating  the  salary  or  compensation  of 
eacdi,  necessary  to  be  employed  by  the  various  bureaus,  offices,  and  diviflions 
of  the  Department  of  Agriculture.   \S&  Stat.  L«  440.2 


An  Act  Xakbia  appropriationt  for  tlw  Department  of  Agricnltiire  for  the  fiscal  year  eadiac 

Jime  thirtietlii  nineteen  hundred  and  twdTO. 

[Act  of  March  4,  101  If  ch.  »a8.] 

[Sso.  1.]  [Deputy  dishursmg  clerk  —  authority j  hand,  etc.]  *  *  * 
The  deputy  disbursing  clerk  herein  provided  for  shall  hereafter  have  authority 
to  sign  checks  in  the  name  of  the  disbursing  clerk ;  he  shall  give  bond  to  the 
United  States  in  such  sum  as  the  Secretary  of  the  Treasury  may  require,  and 
when  so  acting  for  the  disbursinsr  clerk  shall  be  subject  to  all  the  liabilities  and 
penalties  prescribed  by  law  for  the  official  misconduct  in  like  cases  of  the  dis- 
bursing clerk  for  whom  he  acts,  and  the  official  bond  of  the  disbursing  clerk 
executed  shall  also  be  made  to  cover  and  apply  to  the  acts  of  the  depuly  dis- 
bursing clerk.    [Se  Stat  L.  1259.'] 

[Details  to  and  from  other  bureaus.]  ♦  *  *  That  hereafter  employees 
of  the  Library  may  be  temporarily  detailed  by  the  Secretary  of  Agriculture 
for  library  service  in  the  bureaus  and  offices  of  the  department,  and  employeea 
of  the  bureaus  and  offices  of  the  department  engaged  in  library  work  may  also 
be  temporarily  detailed  to  the  Library.   [36  Stat.  L.  ISBdl.] 

[Expenses  of  administration,  etc.  —  statements.']  *  *  *  To  enable  the 
Secretary  of  Agriculture  to  enforce  the  provisions  of  the  above  Acts,  relative  to 
their  administration,  including  rent  and  the  employment  of  clerks,  assistants, 
and  other  persons  in  the  city  of  Washington  and  elsewhere,  freight  and  express 
charges,  official  traveling  expenses,  office  fixtures,  supplies,  apparatus,  telegraph 
and  telephone  service,  gas,  and  electric  current,  thirty-seven  thousand  >five  hun- 
dred dollars ;  and  the  Secretary  of  Agriculture  shall  prescribe  the  form  of  the 
annual  financial  statement  required  under  the  above  acts,  ascertain  whether  the 
expenditures  are  in  accordance  with  their  provisions,  and  make  report  thereon 
to  Congress;    [S6  Stat.  L.  1262.] 

[Detailed  statemerUs,  etc.,  of  lump-^um  appropriations,  repealed,]  *  *  * 
That  the  provisions  of  the  Act  entitled  '^An  Act  making  appropriations  for  the 
Department  of  Agriculture  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  eight,"  requiring  the  Secretary  of  Agriculture  to  submit  to  Con- 
gress classified  and  detailed  reports  of  receipts  and  classified  and  detailed 
estimates  and  reports  of  expenditures  by  the  Forest  Service,  and  classified  and 
detailed  estimates  and  reports  of  every  siibject  of  expenditure  by  the  Agricul- 
tural Department;  statements  showing  all  appointments,  promotions,  or  other 
changes  made  in  the  salaries  paid  from  lump  funds,  are  hereby  repealed.  [S6 
Stat.  L.  1264.] 

[Forest  Service  —  statement  of  expenditures,  1900  to  1910  —  details 
required.]  *  *  ♦  That  the  Secretary  of  Agriculture  shall  prepare  or  cause 
to  be  prepared  a  statement  showing  all  expenditures  made  each  fiscal  year  by, 
through,  or  on  account  of  the  Forest  Service  from  the  year  nineteen*  hundred 
to  the  year  nineteen  hundred  and  ten,  both  inclusive,  stated  as  follows : 

For  permanent  forest  improvements  in  each  State  and  Territory;  for 
salaries  and  other  compensation  of  inspectors,  forest  supervisors,  forest  rangers, 
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deputy  forest  rangers,  assistant  forest  rangers,  stating  the  number  of  each 
class ;  for  part  time  force  to  meet  emergencies  in  extinguishing  forest  fires ;  for 
railroad  fares,  automobile  hire,  carriage  and  horse  hire;  for  hotel  bills;  for 
f rei^t  and  express ;  for  telephone  and  telegraph ;  for  statutory  and  lump-fund 
salaries  of  officers  and  clerks  and  the  number  thereof  in  the  city  of  Washington, 
and  all  other  expenditures  made  for  the  conduct  of  the  bureau  in  the  city  of 
Washington,  including  rent,  fuel,  stationery,  furniture,  furnishings,  type- 
writers, giving  number  purchased,  miscellaneous  supplies,  giving  classification 
of  same ;  for  salaries,  clerk  hire,  hotel  bills,  automobile,  carriage  and  horse  hire, 
miscellaneous  supplies,  giving  classification  thereof,  office  supplies,  and  all 
other  expenditures  made  in  connection  with  the  conduct  of  the  Forest  Service 
outside  of  the  city  of  Washington;  for  compensation  of  persons  engaged  in 
writing  descriptive  or  other  matter  for  publication,  giving  names  of  persons  so 
employed  and  amount  paid  to  each  therefor,  and  names  of  publications  accept- 
ing such  matter  for  publication  and  amount  paid  to  each  dierefor;  for  photo- 
graphs, lantern  slides,  lecture  equipment  and  lecturers ;  for  printing  and  bind- 
ing; si^d  statement  to  show  also  for  the  same  period  of  time  the  amounts  col- 
lected by  the  Forest  Service  for  timber  and  the  use  of  the  forests.  \_SQ  Siat 
L.  ie66.] 

[Employees  allowed  expense  of  transferring  property  when  stations 
changed,']  That  hereafter  officers  and  employees  of  the  Department  of  Agri- 
culture transferred  from  one  official  station  to  another  for  permanent  duty, 
when  authorized  by  the  Secretary  of  Agriculture,  may  be  allowed  actual  trav^- 
ing  expenses,  including  charges  for  the  transfer  of  their  effects  and  personal 
property  used  in  official  work,  under  such  rules  and  regulations  as  n:iay  be 
'  by  the  Secretary  of  Agriculture.   [56  Stat.  L.  1266.] 
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ALASKA. 

Act  of  April  21,  1910»  Ch.  188,  lo. 

Sec,  I.  Alaska  Seal  Fisheries^  etc. —  Secretary  of  Commerce  and  Labor  to  Make 
Regulations^  ^o, 
2,  SaleSj  II. 

J.  Employment  of  Pribilof  Natives^  ii. 

4.  Killing  Seals  and  Other  Fur-bearing  Animals  in  Alaska  Forbidden^  1 1. 
J.  Pribilof  Islands  Made  a  Special  Reservation  —  Landings  etc,^  on,  UnlaW' 

ful,    II. 

6,  Restriction  on  Killing  Seals,  12. 

7.  Restriction  on  Female  or  Young  Seals,  etc.,  12. 

A  Fur  Seals  —  Killings  etc,  in  Pacific  Ocean  Prohibited,  12. 

p.  Additional  Officers^  etc.    Authorized — Purchase  of  Right  of  Present 

Lessee,  etc, — Maintenance  of  Depots,  etc. — Food,  etc,  to  Natives,  13, 
10,  Laws  Repealed — Effect — Appropriation,  13. 

Aet  of  June  7,  1910,  Ch.  265, 13. 

Public  Lands —  Time  Extended  for  Filing  Adverse  Mineral  Claims,  etc:^ 
in  Alaska,  13. 

Act  of  June  25,  1910,  Ch.  422, 14. 

Sec,  I,  Miner's  Labor  Lien — Persons  Entitled,  14, 

2,  Notice  to  Be  Filed,  14. 

J.  Recording,  etc,  15. 

4.  Time  to  Bring  Actions,  15, 

J.  yurisdiction,  15. 

6.  Amendments  Allowed  before  Action^  15* 

7.  Procedure  —  Service  of  Process  —  Appearance,  etc  ^-^  Posting  Notice  on 

Dump  —  Rights  of  Adverse  Claimants  —  Lien  Not  Affected,  i  c. 
A   joining  of  Parties,  etc  —  Court  Allowances  —  Waiver  of  Rignt  to  Lien 

Void,  16. 
p.  Execution  of  judgment — Sales  —  Extracting  Minerals  —  Disposal  of 

Proceeds,  16. 

10,  AppecUs  to  District  Court,  17. 

11.  Liability  for  Buying  Minerals,  etc.  Posted,  17. 

Act  of  June  25,  1910,  Ch.  424,  18. 

Sec  7.    Temporary  Detention  HospitcUs  for  Insane,  18. 

2.  Board  on   Construction  —  Contracts,  etc — Expenditures,  R^ort,  //^.— 
Care  and  Maintenance,  18. 

Act  of  Hareh  4,  1911,  Ch.  280,  18. 

Open  Season  for  Game  Birds  Extended,  18. 


An  Aet  To  protect  tlio  ioaI  llBharies  of  Alaska,  «iiA  for  otlior  porpoMi. 

[Ae(t  of  AprU  91,  1910,  eh.  188.] 

[Sec.  1.]  [Alaska  seal  fisheries,  etc.  —  Secretary  of  Commerce  and  Labor 
to  make  regulations.'}  That  the  Secretary  of  Commerce  and  Labor  shall  have 
power  to  authorize  the  killing  of  fnr  seals  and  the  taking  of  sealskins  on  the 
Pribilof  Islands,  in  Alaska,  under  regulations  established  by  him  prescribing 
the  manner  in  which  such  killing  shall  be  done  and  limiting  the  number  of 
senls  to  be  killed,  whenever  he  shall  determine  that  such  killing  is  necessary  or 
desirable  and  not  inconsistent  with  the  preservation  of  the  seal  herd :  Provided, 
however.  That  under  such  authority  the  right  of  killing  fur  seals  and  taking 
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sealskins  shall  be  exercised  by  oflicers,  agents,  or  employees  of  the  United 
States  appointed  by  the  Secretary  of  Commerce  and  Labor,  and  by  the  natives 
of  the  Pribilof  Islands  under  the  direction  and  supervision  of  such  officers, 
agents,  or  employees,  and  by  no  other  person :  And  provided  further.  That  male 
seals  only  shall  be  killed  and  that  not  more  than  ninety-five  per  centum  of 
three-year-old  male  seals  shall  be  killed  in  any  one  year.   [SO  Stat.  L.  326.'] 

Sec.  2.  [^Sales.]  That  any  and  all  sealskins  takeq  under  the  authority  con- 
ferred by  the  preceding  section  shall  be  sold  by  the  Secretary  of  Commerce 
and  Labor  in  such  market,  at  such  times,  and  in  such  manner  as  he  may  deem 
most  advantageous;  and  the  proceeds  of  such  sale  or  sales  shall  be  paid  into 
the  Treasury  of  the  United  States :  Provided,  That  the  directions  of  this  sec- 
tion, relating  to  the  disposition  of  seal  skins  and  the  proceeds  thereof,  shall  be 
subject  to  the  provisions  of  any  treaty  hereafter  made  by  the  United  States  for 
the  protection  of  seal  life.    [36  Stat.  L.  3^6.]  ' 

Sec.  3.  lEmploymeni  of  Pribilof  natives.]  That  whenever  seals  ar^  killed 
and  sealskins  taken  on  any  of  the  Pribilof  Islands  the  native  inhabitants  of  said 
islands  shall  be  employed  in  such  killing  and  in  curing  the  skins  takeb,  and 
shall  receive  for  their  labor  fair  compensation,  to  be  fixed  from  time  to  time 
by  the  Secretary  of  Commerce  and  Labor,  who  shall  have  the  authority  to 
prescribe  by  regulation  the  manner  in  which  such  compensation  shall  be  paid 
to  the  said  natives  or  expended  or  otherwise  used  in  their  behalf  and  for  their 
benefit    [36  Stat.  L.  327.] 

Sec.  4.  [KiUirvg  seals  and  other  fur-hearing  animals  in  Ahska  forbidden.] 
That  section  nineteen  hundred  and  fifty-six  of  the  Eevised  Statutes  of  the 
United  States  and  section  one  hundred  and  seventy-three  of  the  Act  of  March 
third,  eighteen  hundred  and  ninety-nine,  be  amended  to  read  as  follows: 

"  No  person  shall  kill  any  otter,  mink,  marten,  sable,  or  fur  seal,  or  other 
fur-bearing  animal,  within  Uie  limits  of  Alaska  Territory  or  in  the  waters 
thereof;  and  every  person  guilty  thereof  shall,  for  each  offense,  be  fined  not 
less  than  two  hundred  nor  more  than  one  thousand  dollars  or  imprisoned  not 
more  than  six  months,  or  both ;  and  all  vessels,  their  tackle,  apparel,  furniture, 
and  cargo  found  engaged  in  violation  of  this  section  shall  be  forfeited ;  but  the 
Secretary  of  Commerce  and  Labor  shall  have  power  to  authorize  'the  killing 
of  any  such  mink',  marten,  sable,  fur  seal,  or  other  fur-bearing  animal  under 
guch  regulations  as  he  may  prescribe ;  and  it  shall  be  the  duty  of  the  Secretary 
of  Commerce  and  Labor  to  prevent  the  killing  of  any  fur  seal  except  as  author- 
ized by  law  and  to  provide  for  the  execution  of  the  provisions  of  this  section 
until  it  is  otherwise  provided  by  law."  [36  Stat  L.  3S7.] 

R.  8.  sec  1956  is  set  forth  in  1  Fed.  Stat.  Annot.  426.  The  Act  of  March  3,  1890,  sec.  173, 
is  giveii  in  1  Fed.  Stat.  Annot.  334. 

Sec.  6.  {^Pribilof  Islands  made  a  special  reservation  —  lamding,  etc.,  on, 
unlawful.]  That  section  nineteen  hundred  and  fifty-nine  of  the  Revised  Stat- 
utes of  the  United  States  and  section  one  hundred  and  seventy-six  of  the  Act 
of  March  third,  eighteen  hundred  and  ninety-nine,  be  amended  to  read  as 
follows : 

"The  Pribilof  Islands,  including  the  islands  of  Saint  Paul  and  Saint 
George,  Walrus  and  Otter  Islands,  and  Sea  Lion  Rock,  in  Alaska,  are  declared 
a  special  reservation  for  government  purposes;  and  until  otherwise  provided 
by  law  it  shall  be  unlawful  for  any  person  to  land  or  remain  on  any  of  those 
islands,  except  through  stress  of  weather  or  like  unavoidable  cause  or  by  the 
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authority  of  the  Secretary  of  Commerce  and  Labor;  and  any  person  found  on 
any  of  those  islands  contrary  to  the  provisions  hereof  shall  be  summarily 
removed  and  shall  be  deemed  guilty  of  a  misdemeanor^  punishable  by  fine  not 
exceeding  five  hundred  dollars  or  by  imprisonment  not  exceeding  six  months, 
or  by  both  fine  and  imprisonment ;  and  it  shall  be  the  duty  of  the  Secretary 
of  Commerce  and  Labor  to  carry  this  section  into  effect."    \SQ  Stat  L.  827."] 

See  1  Fed.  Stat.  Annot.  336,  427,  for  these  provisionB  as  they  read  prior  to  this  amend- 
ment. 

Sec.  6.  [Restriction  on  "killing  seals."]  That  section  nineteen  hundred  and 
sixty  of  the  Bevised  Statutes  of  the  United  States  and  section  one  hundred  and 
seventy-seven  of  the  Act  of  March  third,  eighteen  hundred  and  ninety-nine  be 
amended  to  read  as  follows : 

"  It  shall  be  unlawful  to  kill  any  fur  seal  upon  the  Pribilof  Islands,  or  in 
the  waters  adjacent  thereto,  except  under  the  authority  of  the  Secretary  of 
Commerce  and  Labor,  and  it  shall  be  unlawful  to  kill  such  seals  by  the  use  of 
firearms  or  by  other  means  tending  to  drive  the  seals  away  from  those  islands ; 
but  the  natives  of  the  islands  shall  have  the  privilege  of  killing  such  young 
seals  as  may  be  necessary  for  their  own  food  and  clothing,  and  also  such  old 
seals  as  may  be  required  for  their  own  clothing  and  for  the  manufacture  of 
boats  for  their  own  use ;  and  the  killing  in  such  cases  shall  be  limited  and  con- 
trolled by  such  regulations  as  may  be  prescribed  by  the  Secretary  of  Commerce 
and  Labor."   [56  Stat  L.  SS7.] 

See  1  Fed.  Stat.  Annot.  335,  427,  for  these  provisions  as  they  read  prior  to  this  amend- 
ment. 

Sec.  7.  [Restriction  on  female  or  yovng  seals,  etc.']  That  section  nineteen 
hundred  and  sixty-one  of  the  Eevised  Statutes  of  the  United  States  and  section 
one  hundred  and  seventy-eight  of  the  Act  of  March  third,  eighteen  hundred 
and  ninety-nine,  be  amended  to  read  as  follows : 

"  It  shall  be  unlawful  to  kill  any  female  seal  or  any  seal  less  than  one  year 
old  at  any  season  of  the  year,  except  as  above  provided ;  and  it  shall  also  be 
unlawful  to  kill  any  seal  in  the  waters  adjacent  to  the  Pribilof  Islands,  or  on 
the  beaches,  cliffs,  or  rocks  where  they  haul  up  from  the  sea  to  remain;  and 
every  person  who  violates  the  provisions  of  this  or  the  preceding  section  shall 
be  punished  for  each  offense  by  a  fine  of  not  less  than  two  hundred  dollars  nor 
more  than  one  thousand  dollars  or  by  imprisonment  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment;  and  all  vessels,  their  tackle,  apparel, 
and  furniture,  whose  crews  are  found  engaged  in  the  violation  of  either  this  or 
the  preceding  section  shall  be  forfeited  to  the  United  States."  \_S6  Stat 
L.  828.] 

See  1  Fed.  Stat.  Annot.  336,  427,  for  these  provisions  as  they  read  prior  to  this  amend- 
ment. 

Sbc  8.  [Fur  seals  —  hilling,  etc.,  in  Pacific  ocean  prohibited.^  That  sec- 
tion one  of  the  Act  of  December  twenty-ninth,  eighteen  hundred  and  ninety- 
seven,  be  amended  to  read  as  follows : 

"  No  citizen  of  the  United  States,  nor  person  owing  duty  of  obedience  to 
the  laws  or  the  treaties  of  the  United  States,  nor  any  person  belonging  to  or  on 
board  of  a  vessel  of  the  United  States,  shall  kill,  capture,  or  hunt,  at  any  time 
or  in  any  manner  whatever,  any  fur  seal  in  the  waters  of  the  Pacific  Oooan, 
including  Bering  Sea  and  the  sea  of  Okhotsk,  whether  in  the  territorial  waters 
of  the  United  States  or  in  the  open  sea."   [86  Stat.  L.  828.] 

See  1  Fed.  Stat.  Annot.  423. 
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Sbc.  9.  [Additional  oncers,  etc.,  authorized  —  purchase  of  right  of  present 
lessee,  etc., —  maintenance  of  depots,  etc.  —  food,  etc.,  to  natives.]  That  the 
Secretary  of  Commerce  and  Labor  shall  have  authority  to  appoint  such  addi- 
tional officers,  ageiits,  and  employees  as  majr  be  necessary  to  carry  out  the 
pTovisions  of  this  Act  and  the  laws  of  the  United  States  relating  to  the  seal 
fisheries  of  Alaska,  to  prescribe  their  duties  and  to  fix  their  compensation ;  he 
shall  likewise  have  authority  to  purchase  from  the  present  lessee  of  the  right 
to  take  seals  on  the  islands  of  Saint  Paul  and  Saint  George,  at  a  fair  valuation 
to  be  agreed  upon,  the  T^arehouses,  salt  houses,  boats,  launches,  lighters,  horses, 
mules,  wagons,  and  other  property  of  the  said  lessee  on  the  islands  of  Saint 
Paul  and  Saint  Gborge,  including  the  dwellings  of  the  natives  of  said  islands ; 
he  shall  likewise  have  authority  to  establish  and  maintain  depots  for  provisions 
and  supplies  on  the  Pribilof  Islands  and  to  provide  for  the  transportation  of 
such  provisions  and  supplies  from  the  mainland  of  the  United  States  to  the  said 
islands  by  the  charter  of  private  vessels  or  by  the  use  of  public  vessels  of  the 
United  States  which  may  be  placed  at  his  disposal  by  the  President ;  and  Ih© 
shall  likewise  have  authority  to  furnish  food,  shelter,  fuel,  clothing,  and  other 
necessaries  of  life  to  the  native  inhabitants  of  the  Pribilof  Islands  and  to  pro- 
vide for  their  comfort,  maintenance,  education,   and  protection.  {_S6  Stat. 

L.  ses.'] 

Sec.  10.  [Laws  repealed  —  effect  —  appropriation.']  That  sections  nine- 
teen hundred  and  sixty-two,  nineteen  hundred  and  sixty-three,  nineteen  hun- 
dred and  sixty-four,  nineteen  hundred  and  sixty-five,  nineteen  hundred  and 
sixty-six,  nineteen  hundred  and  sixty-seven,  nineteen  hundred  and  sixty-eight, 
nineteen  hundred  and  sixty-nine,  nineteen  hundred  and  seventy,  nineteen  hun- 
dred and  seventy-one,  and  nineteen  hundred  and  seventy-two  of  the  Revised 
Statutes  of  the  United  States,  and  all  Acts  and  parts  of  Acts  inconsistent  with 
this  Act  are  hereby  repealed.  The  provisions  of  this  Act  shall  take  effect  from 
and  after  the  first  day  of  May,  nineteen  hundred  and  ten ;  and  there  is  hereby 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
the  sum  of  one  hundred  and  fifty  thousand  dollars  for  carrying  into  effect  the 
provisions  of  this  Act.   [S6  Stat.  L.  SM8.] 

See  1  Fed.  Stat.  Annot.  427-429,  for  the  BeviBed  Statutes  sections  here  repealed* 


Aa  Act  Extending  the  time  in  which  to  file  advene  cUims  and  institnl^e  advene  miti  afainst 

mineral  entries  in  the  district  of  Alaska. 

[Act  of  June  7,  1910,  eh.  265."^ 

[Public  lands  —  time  extended  for  filing  adverse  mineral  claims,  etc.,  in 
Alaska^']  That  in  the  district  of  Alaska  adverse  claims  authorized  and  pro- 
vided for  in  sections  twenty-three  hundred  and  twenty-five  and  twenty-three 
hundred  and  twenty-six,  United  States  Revised  Statutes,  may  be  filed  at  any 
time  during  the  sixty  days  period  of  publication  or  within  eight  months  there- 
after, and  the  adverse  suits  authorized  and  provided  for  in  section  twenty-three 
hundred  and  twenty-six,  United  States  Revised  Statutes,  may  be  instituted  at 
any  time  within  sixty  days  after  the  filing  of  said  claims  in  the  local  land  office. 
[86  Stai.  L.  iSQ.'] 

For  R.  S.  sees.  2325  and  2326,  see  5  Fed.  Stat.  Annot.  31,  35. 
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Ab  Act  To  create,  eatablish,  juid  enforce  a  miner'a  labor  lien  in  tbe  Territory  of  Alaska,  and 

for  other  purpoaee. 

[i4ct  o/  June  26,   19 tO,  ch.  429,] 

[Seo.  1.]  IMiner's  labor  lien  —  persons  entitled.']  That  every  miner  or 
other  laborer  who  shall  labor  in  or  upon  any  mine  or  mining  groimd  for  another 
in  the  Territory  of  Alaska  in  digging,  thawing,  conveying,  hoisting,  pilhig, 
cleaning  up,  or  any  other  kind  of  work  in  producing  any  mineral-bearing  sands, 
gravels,  earth,  or  rock,  gold  or  gold  dust,  or  other  minerals,  or  shall  aid  or 
assist  therein  by  his  labor  as  cook,  engineer,  fireman,  or  in  cutting  and  deliver* 
ing  wood  used  in  said  work,  or  in  work  in  any  like  capacity  in  producing  the 
dump,  shall,  where  his  labor  directly  aided  in  such  production,  have  «  lien 
upon  the  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth,  or  rocks,  and 
all  gold  and  gold  dust,  or  other  minerals  therein,  and  all  gold  and  gold  dust 
extracted  therefrom,  for  the  full  amount  of  wages  for  all  the  time  whach  he 
was  so  employed  as  such  laborer  in  producing  the  said  dump,  within  one  year 
next  preceding  his  teasing  to  labor  thereon ;  and  to  the  extent  of  the  labor  of 
the  said  miner  or  other  laborer  actually  employed  or  expended  thereon,  within 
one  year  next  prior  to  ceasing  to  labor  thereon,  the  said  lien  shall  be  prior  to 
and  preferred  over  any  deed,  mortgage,  bill  of  sale,  attachment,  conveyance, 
or  other  claim,  whether  the  same  was  made  or  given  prior  to  such  labor  or  not: 
Provided,  That  this  preference  shall  not  apply  to  any  such  deed,  mortgage, 
bill  of  sale,  attachment,  conveyance,  or  other  claim  given  in  good  faith  and  for 
value  prior  to  the  approval  of  this  Act   [36  Stat  L.  848.] 

Sec.  2.  [Notice  to  be  filed.']  That  every  laborer,  within  ninety  days  after 
the  completion  of  the  performance  of  the  work  or  labor  mentioned  in  the  fore- 
going section  who  shall  claim  the  benefit  thereof,  must,  personally  or  by  some 
other  person  for  him,  file  for  record  in  the  recording  precinct  where  the  labor 
was  performed  a  claim  of  lien  containing  a  statement  of  his  demand  under 
oath,  substantially  in  the  following  form: 


NOTIOE  OF   LABOBEB's  LIEN. 


Territory  of  Alaska, precinct,  ss : 

y  claimant,  against ,  defendant. 

Notice  is  hereby  given  that ,  claimant,  claims  a  lien  upon 

(describing  the  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth,  or  rock, 
and  its  location  with  reasonable  certainty)  in  the precinct,  in  the  Terri- 
tory of  Alaska,  for  labor  performed  in  (digging,  and  so  forth;  describe  the 
work).     That  the  name  of  the  owner  or  reputed  owner  of  the  said  property 

is ,  and  that is  the  owner  or  reputed  owner  of 

the  mine  or  mining  ground  from  which  the  dump  or  mass  of  mineral-bearing 
sands,  gravels,  earth,  or  rock  and  the  minerals  therein  were  extracted,  and 

that employed  claimant  to  perform  such  work  and  labor  upon 

the  following  terms  and  conditions  (state  substance  of  contract,  if  any,  or 
reasonable  value)  ;  that  said  contract  has  been  faithfully  performed  and  fully 
complied  with  on  the  part  of  the  claimant,  who  performed  labor  thereimder 

aforesaid  for  the  period  of days ;  that  said  labor  was  performed  between 

the day  of and  the day  of ,  and  the  rendition  of 

said  service  was  closed  on  the day  of ,  and  ninety  days  have  not 

elapsed  since  that  time ;  that  the  amount  of  claimant's  demand  for  said  service 

is  ;  that  no  part  thereof  has  been  paid  (except  the  sum  of  ■■ 
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dollars),  and  there  is  now  due  and  remaining  unpaid  thereon,  after  deducting 

all  just  credits  and  offsets,  the  sum  of dollars,  in  which  amount  ihe 

claims  a  lien  upon  said  property. 

"•^""^^  >^ 

Claimant. 
Territory  of  Alaska, precinct,  ss : 

,  being  first  duly  sworn,  on  oath  deposes  and  says,  that  I 

am  the  claimant  (or  if  by  some  other  person  state  the  fact)  named  in  the  fore- 
going claim ;  that  I  have  heard  the  same  read,  know  the  contents  thereof,  and 
believe  the  same  to  be  true. 

Subscribed  and  swoni  to  before  me  this day  of . 

"Officer's  title.] 
86  Stat.  L.  848.1 

Sbo.  8.  [Recording,  etc.']  That  the  recorder  must  record  every  claim  filed 
under  the  provisions  of  this  Act  in  books  kept  by  him  for  that  purpose,  which 
record  must  be  indexed  as  deeds  and  other  conveyances  are  required  by  law  to 
be  indexed,  and  for  which  he  may  receive  the  following  fees  and  none  other: 
For  filing,  ten  cents ;  for  recording,  one  dollar ;  for  indexing,  fifteen  c^its  for 
ea<2h  name.    136  Stat.  L.  8^9.] 

Sbc.  4.  [Time  to  hring  actions.']  That  no  lien  provided  for  in  this  Act 
shall  bind  any  property  for  a  longer  period  than  ninety  days  after  the  claim 
has  been  filed,  unless  an  action  be  commenced  within  that  time  to  enforce  the 
same.  [36  Stat.  L.  849.] 

Sso.  5.  [Jurisdiction.]  That  the  action  for  the  foreclosure  of  the  lien  pro- 
vided for  in  this  Act  shall  be  begun  either  in  the  district  court  or  in  the  justice's 
court  in  the  precinct  where  the  lien  was  filed  and  the  justices  of  the  peace  in 
Alaska  are  hereby  given  full  jurisdiction  in  the  foreclosure  of  such  liens  under 
the  provisions  of  this  Act,  and  shall  also  have  such  other  jurisdiction  and 
power  as  is  now  conferred  on  them  by  law  in  aid  of  the  enforcement  of  this 
Act,  and  the  provisions  of  section  seven  hundred  and  twenty-three  of  chapter 
seventy-one  of  the  Code  of  Civil  Procedure  now  in  force  in  Alaska  shall  be 
applicable  to  the  jurisdiction  intended  to  b^  conferred  by  this  Act.  [36  Stat. 
L.849.] 

For  secL  723  of  the  Alaska  Code  of  Civil  Procedure,  see  1  Fed.  Stftt.  Annot.  183. 

Sec.  6.  [Amendments  allowed  before  action.]  That  no  mistake,  informal- 
ity, or  mere  matter  of  form  or  lack  of  statement,  either  in  the  lien  notice  o» 
pleadings,  shall  be  ground  for  dismissal  or  unnecessary  delay  in  the  action  to 
foreclose  the  lien,  but  the  lien  notice  and  pleadings  may  be  amended  at  any 
iime  before  judgment,  and  section  ninety-two  of  chapter  eleven  of  the  Code  of 
.  Civil  Procedure  now  in  force  in  Alaska  shall  apply  to  such  amendments :  Pro- 
vided, That  if  it  be  shown  that  a  material  statement  or  averment  has  been 
omitted  or  misstated,  it  shall  be  ground  for  a  reasonable  delay  or  continuance 
to  give  the  defendant  a  reasonable  opportunity  to  meet  it  upon  amendment 
[86  Stat.  L.  849.] 

For  tec.  02  of  ch.  11  of  the  Alaska  Code  of  CSyU  Prooedure,  see  1  Fed.  Stat.  Annot.  09. 

Sic.  7.  [Procedure  —  service  of  process  —  appearance,  etc.  —  posting 
notice  on  dump  —  rights  of  adverse  claimants  —  lien  not  affected.]  That  the 
claimant  may  file  the  original  or  a  certified  copy  of  the  notice  of  lien  in  the 
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district  or  justice's  court  as  the  statement  of  his  case,  and  thereupon  the  court 
or  justice  shall  issue  the  usual  summons  directed  to  the  defendwt  or  defend- 
ants, which  sumimons,  together  with  a  copy  of  the  lien  notice,  shall,  by  any 
officer  authorized  to  serve  process,  be  served  upon  the  defendant  or  defendants, 
as  provided  in  sections  nine  hundred  and  fifty  and  nine  hundred  and  fifty>- 
one  of  chapter  ninety-two  of  the  Code  of  Civil  Procedure  now  in  force  in 
Alaska.  The  summons  shall  require  the  defendant  or  defendants  to  appear 
before  such  court  or  justice  at  a  time  and  a  place  to  be  named  therein,  ndt 
less  than  six  nor  more  than  twenty  days  from  the  date  thereof,  to  answer  the 
demand  of  the  claimant  in  the  said  lien  notice,  or  judgment  for  want  of  an 
answer  will  be  taken  against  them.  Service  by  publication  may  be  had  pur^ 
suant  to  sections  forty-seven  and  forty-eight  of  chapter  four  of  said  Code  of 
Civil  Procedure.  The  officer  serving  the  summons  shall  also  immediately  post 
a  copy  of  said  lien  notice  in  a  conspicuous  place  on  the  dump  or  mass  of 
mineral-bearing  sands,  gravels,  earth,  or  rock,  and  gold  and  gold  dust,  and  other 
minerals  therein  upon  which  the  lien  is  filed,  and  from  the  moment  of  posting 
the  lien  notice  the  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth,  and 
rock,  and  gold  and  gold  dust,  and  other  minerals  therein  shall  be  in  the  custody 
and  under  the  control  of  the  officer.  All  persons  who  claim  any  interest  therein 
in  opposition  to  the  lien  claimant  may  come  in  and  answer  and  set  up  and 
defend  their  said  claims,  but  no  claim  or  claims  of  any  owner,  lessee,  or  other 
adverse  defendant  shall  bar  the  lien  claimant  from  recovering  the  sum  due  him 
for  actual  labor  in  producing  the  said  dump  or  mass  of  mineral-bearing  sands, 
gravels,  earth,  or  rock,  or  gold  and  gold  dust,  or  other  minerals.  \Sft  8iat. 
L.  860.] 

For  sees.  47,  48  of  Alaska  Code  of  Civ.  Broa,  see  1  Fed.  Stat.  Annot.  62. 

Sec.  8.  [Joining  of  parties,  etc.  —  court  dttowances  —  waiver  of  right  to 
lien  void,']  That  any  number  of  persons  claiming  liens  under  this  Act  may 
join  in  the  same  action,  and  when  separate  actions  are  commenced  the  court  may 
consolidate  them.  The  court  shall  also  allow,  as  a  part  of  the  costs,  the  moneys 
paid  for  filing,  recording,  and  indexing  the  notice  of  lien,  the  sum  of  five 
dollars  for  drawing  the  same,  and  a  reasonable  attorney's  fee  for  each  person 
claiming  a  lien,  not  to  exceed  ten  per  centum  of  the  amoimt  of  the  lien  estab- 
lished on  judgment  Any  contract  or  agreement  or  any  waiver  of  any  kind 
made  or  signed  by  any  minor  [sic]  or  laborer  whereby  it  is  sought  to  waive  or 
abandon  his  right  to  file  a  lien  under  this  Act,  or  any  agreement  for  an  extended 
time  of  payment  whereby  the  same  end  is  sought,  shall  to  that  extent  be  null 
and  void  as  against  public  policy.    [S6  Stat  L.  860.] 

Sbo.  9.  [Execution  of  judgment  —  aides  —  extracting  minerals  —  dis- 
posal of  proceeds.]  That  in  such  action  judgment  must  be  rendered* in  favor  of 
eachN  person  having  a  laborer's  lien  for  the  amoimt  due  him,  and  the  court  shall 
order  the  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth,  or  rock,  and 
the  gold  and  gold  dust,  and  other  minerals  therein  subject  to  the  lien  to  be 
sold  by  the  marshal  in  the  same  manner  that  personal  property  is  sold  on  execu- 
tion ;  or  the  court  may,  upon  a  showing  that  it  is  necessary  to  do  so  to  preserve 
the  property  from  loss  or  waste,  by  order  require  the  marshal  to  wash  up  or 
extract  the  gold  and  gold  dust  or  other  mineral  from  the  said  mineral-bearing 
sands,  gravels,  earth,  or  rock ;  or  the  court  may,  by  order,  allow  the  defendant 
or  defendants  or  any  party  interested  to  wash  up  and  extract  the  said  mineral, 
in  the  presence  of  the  marshal  or  deputy  marshal  or  special  officer,  who  shall 
take  the  gold  or  gold  dust  or  other  minerals  as  it  is  washed  up  and  extracted 
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and  return  the  same  into  conrt^  and  it  shall  be  immediately  paid  out  as  follows: 
First,  the  cost  of  cleaning  up  or  extracting  the  gold  or  gold  dust  or  other 
mulerals  shall  be  paid;  second,  the  court  costs  shall  be  paid;  and,  third,  the 
judgment  or  judgments  so  rendered  in  favor  of  the  lien  claimants  shall  be  paid ; 
and  if  there  is  not  sufficient  gold  or  gold  dust,  or  other  minerals,  or  sufficient 
moneys  obtained  from  the  sale  of  the  property  to  pay  all  claims  in  full,  the 
court  shall  apportion  the  proceeds  to  the  payment  of  such  judgments  pro  rata : 
Provided,  That  no  part  of  any  such  proceeds  shall  be  paid  upo^  any  claim  or 
judgment  to  any  person  who  did  not  actually  perform  labor  in  producing  the 
dump  or  the  proceeds  thereof  until  all  such  preferred  claims  are  paid  in  fulL 
[S6  8iai.  L.  860.] 

Sec.  10.  [Appeals  to  district  court.'\  That  an  appeal  may  be  taken  from  a 
final  judgment  of  a  justice  of  the  peace  in  actions  instituted  under  this  Act 
to  the  district  court,  in  the  manner  provided  in  chapter  ninety-seven  of  the 
Code  of  Civil  Procedure  now  in  force  in  Alaska,  and  upon  such  appeal  being 
perfected  the  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth  and  rock, 
gold  and  gold  dust,  or  other  minerals  shall  be  washed  up  by  the  marshal  or  any 
party  mentioned  in  section  nine  of  this'  Act  as  the  district  court  may  direat, 
and  all  the  gold  or  gold  dust  or  other  mineral  so  washed  up  shall  be  paid  into 
the  registry  of  the  district  court  there  to  await  the  final  judgment  on  appeal : 
Provided,  That  the  gold  or  gold  dust  or  other  mineral  in  excess  of  the  amount 
of  the  judgment,  including  an  additional  aiAount  equal  to  the  probable  accru- 
ing costs  on  appeal  and  two  years'  interest  at  the  legal  rate,  shall  after  the 
expiration  of  ninety  days  from  the  time  it  was  paid  into  the  registry  of  the 
district  court,  be  released  to  the  owners  upon  a  showing  that  no  liens  have  been 
filed  against  it.  The  defendant  or  defendants,  or  any  one  or  more  of  them, 
may  deposit  cash  in  lieu  of  the  gold  or  gold  dust  on  the  dump,  whicih  shall 
remain  in  the  custody  of  the  law  until  the  final  judgment,  and  shall  then  be 
applied  in  payment  of  the  judgment  or  judgments  rendered  on  each  lien  claims, 
and  costs,  and  ijiterest.    [86  Stat.  L.  861.'] 

For  ch.  07  of  Alaska  Code  Civ.  Proc.,  see  1  Fed.  Stat.  Annot.  220. 

Sec.  11.  \_Liahility  for  buying  minerals,  etc.,  posted.]  That  any  person 
or  persons  who  shall,  after  the  copy  of  the  notice  of  lien  is  posted  upon  any 
dump  or  mass  of  mineral-bearing  sands,  gravels,  earth  or  toA,  gold  and  gold 
dust,  or  other  mineral,  as  provided  in  this  Act,  and  with  knowledge  of  such 
notice  of  lien,  buy,  purchase,  wash  up,  remove,  destroy,  or  carry  away  all  or 
any  part  or  portion  of  the  same,  or  the  gold  or  gold  dust  therein,  or  who  shall 
render  it  difficult,  uncertain,  or  impossible  to  identify  the  gold  or  gold  dust 
or  other  mineral  obtained  therefrom,  shall  be  liable  to  the  lien  holder  for  the 
full  amount  of  his  judgment  and  costs;  and  any  person  who  shall  take  and 
carry  away  all  or  any  part  or  portion  of  said  dump  of  mineral-bearing  sands, 
gravels,  earth  or  rock,  or  the  gold  or  gold  dust  or  other  minerals  therefrom,  after 
the  same  shall  come  into  the  custody  of  the  officer,  shall  be  guilty  of  a  crime 
and  shall  be  punished  as  for  the  larceny  of  a  like  amount;  and  any  disri^ridt 
attorney  in  Alaska  is  specially  required  to  immediately  cause  a  warrant  to  be 
issued  for  the  arrest  of  any  such  person  or  persons  and  to  prosecute  them 
according  to  law.  [S6  Stat  L.  861.] 
F.  a  A.  Snpp.— 9  17 
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All  Act  To  proTide  for  the  ctre  and  support  of  inMno  ponoiiB  la  the  Territory  of  Alaska. 

\Act  of  June  26,   1910,  ch,  42^] 

[Seo.  1.]  ITemporary  detention  hospitals  for  insaaie.]  That  there  is 
hereby  established  at  Fairbanks,  in  the  Territory  of  Alaska^  and  at  Nome,  in 
the  Territory  of  Alaska,  respectively,  a  detention  hospital  for  the  temporary 
care  and  detention  of  the  insane,  wherein  all  insane  and  other  patients  in 
charge  of  the  United  States  marshal  shall  be  detained  until  transported  to  the 
asylum  provided  by  law  for  their  permanent  care  and  cure,  or  otherwise  dis- 
posed of  as  provided  by  the  laws  of  the  United  States ;  and  the  smn  of  twenty- 
five  thousand  dollars  is  hereby  appropriated  out  of  any  moneys  in  the  United 
States  ^Treasury  not  otherwise  appropriated,  not  exceeding  one-half  thereof 
to  be  expended  in  the  erection  and  equipment  of  the  hospital  at  Fairbanks,  and 
not  exceeding  one-half  thereof  to  be  expended  in  the  erection  and  equipment 
of  the  hospital  at  Nome.   [36  Stat  L.  85».'\ 

■ 

Sec.  2.  [Board  on  construction  —  contracts,  etc.  —  expenditures,  report, 
etc.  —  cwre  and  maintenance.]  That  the  governor  of  Alaska  and  the  judge  of 
the  district  court  and  the  United  States  marshal  of  the  judicial  division  in 
which  the  said  detention  hospital,  respectively,  is  to  be  erected  and  equipped, 
shall  constitute  in  each  division  a  board  whose  duty  it  shall  be  to  cause  the  said 
detention  hospital  to  be  erected  and  equipped ;  that  public  bids  for  the  erection 
of  the  same  shall  be  called  for,  and  the  said  board  shall  let  the  contract  for  the 
erection  of  the  buildings,  respectively,  to  the  lowest  and  best  bidder,  but  the  said 
board  may  reject  any  or  all  bids  and  call  for  new  bids  in  their  discretion ;  that 
the  moneys  hereby  appropriated,  or  so  much  thereof  as  shall  be  necessary,  shall 
be  expended  by  the  said  board  upon  the  approval  of  the  governor;  and  the  said 
board  in  each  division  shall  make  a  detailed  report  of  ^e  expenditures  of  the 
said  funds  to  the  Attorney-General  of  the  United  States ;  that  the  said  hospitals, 
after  their  erection  and  equipment,  shall  be  imder  the  charge  and  control  of 
the  United  States  marshal  in  the  division  where  situated,  and  the  maintenance 
thereof  shall  be  paid  in  the  same  manner  and  from  the  same  fund  as  the  expense 
C'f  the  United  States  jails  under  the  same  marshal  is  paid.   [36  Btat.  L.  8618*} 


An  Act  For  the  protection  of  came  in  the  Territory  of  Alaaka. 
lAe$  of  March  4,  1911,  oil.  280.1 

[Open  season  for  game  hirds  extended."]  That  from  and  after  the  passage 
of  this  Act  it  shall  be  lawful  to  kill  grouse,  ptarmigan,  shore  birds,  and  water- 
fowl from  September  first  to  March  first,  both  inclusive,  anywhere  in  the  Terri- 
tory of  Alaska.    [S6  Stat  L.  I960.] 

See  1909  Suppi  Fed.  Stat.  Annot.,  p.  26. 


ALIENS. 

See  IMMIGRATION;  NATURALIZATION;  WHITE  SLAVE  TRAFFIC. 
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AMEEICAN  INTERNATIONAL  RED 

CROSS. 


Sec  CHARITIES. 


APPEAL  AND  ERROR. 

See  JUDICIARY. 


APPORTIONMENT, 


See  CONGRESS. 


APPROPRIATIONS. 

hKit  ESTIMATES,  APPROPRIATIONS,  AND  REPORTS. 


ARIZONA. 

See  STATES. 

ARMY. 

V  Discrimination  against  United  StaUs  Uniform,  see  UNIFORMS. 

I,  And  spe  generally,  ARTICLES  OF  WAR;   MILITIA;    WAR  DEPART- 

MENT AND  MILITARY  ESTABLISHMENT. 


ART. 


See  FINE  ARTS  COMMISSION. 
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ARTICLES  OF  WAR. 

Aet  6f  Mareh  8, 1910,  Ch.  88,  20. 

Sec.  I,  Commandy  When  Different  Corps  Happen  to  yoin  —  Position  of  Organiui 
Militia^  20. 
Rank  of  Organized  Militia  Officers  on  Duty  with  Other  Forces^  ao. 
2.  Repeal^  20. 


An  Act  To  modify  the  one  hundred  and  twenty-eecond  and  one  hnndied  and  twenty-f onrth 
artldea  of  war,  and  to  repeal  the  one  hundred  and  twenty-third  article  of  war. 

[i4cl  0/  March  8,  IQlOf  ch.  88.^ 

[Sso.  1.]  That  the  one  hundred  and  twentj'-seoond  and  one  hundred  and 
twenty-fourth  articles  of  war  he,  and  hereby  are,  modified  to  read  as  follows: 

See  1  Fed.  Stat.  Annot.  508,  600. 

[ComvMmd,  when  different  corps  happen  to  join  —  position  of  organized 
militia.']  ^^Abt.  122.  If,  upon  marches,  guards,  or  in  quarters,  different  corps 
of  the  army  happen  to  join  or  do  duty  together,  the  officer  highest  in  rank  of 
the  line  of  the  Army,  Marine  Corps,  organized  militia,  or  volunteers,  by  com- 
mission, there  on  duty  or  in  quarters,  shall  command  the  whole,  and  give  orders 
for  what  is  needful  in  the  service,  unless  otherwise  specially  directed  by  the 
President,  according  to  the  nature  of  the  case.*' 

IRahk  of  orgamzed  militia  officers  on  dviy  with  other  forces.]  ^^Kblt.  124. 
Officers  of  the  organized  militia  of  the  several  States,  when  called  into  the  ser- 
vice of  the  United  States,  shall  on  all  detachments,  courts-martial,  and  other 
duty,  wherein  they  may  be  employed  in  conjunction  with  the  regular  or  volun- 
teer forces  of  the  United  States,  take  rank  next  after  all  officers  of  the  like  grade 
in  said  regular  forces,  and  shall  take  precedence  of  all  officers  of  volunteers 
of  equal  or  inferior  rank,  notwithstanding  the  commissions  of  such  militia 
officers  may  be  older  than  the  commissions  of  the  said  officers  of  the  regular 
forces  of  the  United  States."    IS6  Stat.  L.  »Si.] 

Sec.  2.  [Repeal.']  That  the  one  hundred  and  twenty-third  article  of  war 
be,  and  hereby  is,  repealed.   [S6  Stat.  L.  MB.] 

The  repealed  article  is  given  in  I  Fed.  Stat  Annot.  609. 


ASYLUMS. 

See  HOSPITALS  AND  ASYLUMS. 


BADGES. 

Insignia  of  Red  Cross,  see  CHARITIES. 
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BANKRUPTCY. 

Aet  of  Jnne^SS,  1910,  Ch.  412,  21. 

Sec,  I,  Bankruptcy  Act  Amendments — Receivers^   etc  —  Extra  Allowance  for 
Continuing  Business^  21. 

2.  Powers  of  Court  Extended  —  Ancillary  Jurisdiction  to  Other  Courts^  21. 

3.  Voluntary  Bankrupts  —  Corporations  Excepted^  22. 

4.  Involuntary  Bankrupts  —  Corporations  Excepted —  UaHlity  of  Corporation 

Officers^  etCy  22. 

J.  Compositions  —  Time  When  Terms  May  Be  Offered —  Meeting  of  Cred- 
itors—  Action  to  Await  Determination^  22. 

A  Discharges  —  Action  on  Applications —  Trustee  to  Be  Heard — Grounds 
for  Refusaly  22. 

7.  jurisdiction  of  Federal  and  State  Courts  —  Limitation  of  Suits  for 

Recovery  of  Property ^  23. 

8.  Duties  of  Trustees  —  Closing  up  Estate  —  Vested  with  All  Creditors* 

Rights,  etc.^  23. 
p.  Compensensation  of  Trustees,  Receivers,  and  Marshals,  23. 
p|.  Notices  to  Creditors,  25. 

10,  Dismissal  of  Petitions  —  Notice  to  Creditors  before  Granting,  25. 
I  J.  Preferred  Creditors  —  Voidable  Preferences  —  Concurrent  y^&isdiction 

with  State  Courts,  25. 
12,  Liens  —  Effect  of  Liens  for  Present  Consideration,  25. 
/J.  Compensation  —  Limit  to  Referees,  Receivers,  Marshals,  and  Trustees^  26. 
14,  Disposition  of  Pending  Cases,  26. 


An  Act  To  aaiMid  an  Act  entitled  "An  Act  to  eitabltoh  a  nnilonn  ayttem  of  binkniptcy 
throni^oiit  the  United  States,"  approred  July  fixit,  eighteen  hundred  and  ninety-ei^t, 
aa  amended  hy  an  Act  approred  Febmary  fifth,  nineteen  hundred  and  three,  and  aa 
farther  amended  by  an  Act  approved  June  fifteenth,  nineteen  hundred  and  six. 

[Aoe  0/  iTtma  J95,   iPJO,  ch.  ^12.^ 

[Sbo.  1.]  \Bmkrujicy  act  amendments  —  receivers,  etc.  —  extra  aUow 
once  far  continmng  hvsiness.']  That  clause^ five  of  section  two  of  the  Act  enti- 
tled ^^ An  Act  to  establish  a  uniform  system  of  bankruptcy  throughout  the  United 
Startes/^  approved  July  first,  eighteen  hundred  and  ninety-eight,  as  amended 
by  an  Aet  approved  February  fifth,  nineteen  hundred  and  three,  and  as  further 
amended  by  an  Act  approved  June  fifteenth,  nineteen  hundred  and  six,  be,  and 
the  same  hereby  is,  amended  so  as  to  read  as  follows : 

^^ Authorize  the  business  of  bankrupts  to  be  conducted  for  limited  periods  by 
receivers,  the  marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the 
estates,  and  allow  such  officers  additional  compensation  for  auch  services,  as 
provided  in  section  forty-eight  of  this  Act"    lS6  Stat  L,  8S8.] 

Thia  elauM  aa  originally  enax^ted  is  set  out  in  1  Fed.  Stat.  Annot.  633.  For  the  amend- 
nents  of  1003  and  1906,  see  10  Fed.  Stat.  Annot.  38,"  and  the  1900  Supp.  66. 

Sec.  2.  [^Powera  of  court  extended  —  ancUlary  jurisdiction  to  other 
cottrf^.]  That  section  two  of  said  Act  as  so  amended  be,  and  the  same  hereby 
is,  amended  by  striking  from  clause  nineteen  thereof  the  word  "  and  "  and  add- 
ing a  new  clause^  to  be  known  as  clause  twenty,  so  that  said  clauses  shall  read 
as  follows : 


.    ' 


Act  of  jQBt  8f,  1910.  BANKRUPTCY.  ktx  of  Jut  8f,  1910. 

^^(19)  Transfer  cases  to  other  courts  of  bankruptcy;  and  (20)  exercise 
ancillary  jurisdiction  over  persons  or  property  wituiil  their  respective  terri- 
torial limits  in  aid  of  a  receiver  or  trustee  appointed  in  any  bankrupttcy  pro- 
ceedings pending  in  any  other  court  of  bankruptcy.'^    \SQ  Stat.  L.  889. "[ 

See  I  Fed.  Stat.  Annot.  53a 

Sec.  3.  [Voluntary  bankrupts  —  corporations  excepted.']  That  seetioii 
four^  clause  a,  of  said  Act,  as  so  amended,  be,  and  the  same  hereby  is,  amended 
so  as  to  read  as  follows : 

^^  Sso.  4.  Who  may  bscomb  bankbupts.  —  a.  Any  person,  except  a 
municipal,  railroad,  insurance,  or  banking  corporation,  shall  be  entitled  to  the 
benefits  of  this  Act  as  a  voluntary  bankrupt"    [86  Stat,  L.  889.] 

See  1  Fed.  Stat.  Annot.  646. 

Sec.  4.  [Involuntary  bankrupts  —  corporations  excepted  —  liability  of 
corporation  officers,  etc.]  That  section  four,  clause  b,  of  said  Act.  as  ao 
amended,  be,  and  the  same  hereby  is,  amended  so  as  to  read  as  follows: 

''Any  natural  person,  except  a  wage^amer  or  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil,  any  unincorporated  company,  and  any 
moneyed,  business,  or  commercial  corporation,  except  a  municipal,  railroad, 
insurance,  or  banking  corporation,  owing  debts  to  the  amount  of  one  thousand 
dollars  or  over,  may  be  adjudged  an  involuntary  bankrupt  upon  default  or  an 
impartial  trial,  and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits 
of  this  Act. 

''  The  bankruptcy  of  a  corporation  shall  not  release  its  officers,  directors, 
or  stockholders,  as  such,  from  any  liability  under  the  laws  of  a  State  or  Terri- 
tory or  of  the  United  States."  [86  Stat.  L.  889.] 

See  I  Fed.  Stat  Annot  646;  10  Fed.  Stat  Annot.  39. 

Sec.  5.  [Compositions  —  time  when  terms  may  be  offered  —  meeHfig  of 
creditors  —  action  to  await  determination.]  That  section  twelve,  subdivision 
a,  of  said  Act  as  so  amended  be,  and  the  same  hereby  is,  amended  so  as  to  read 
as  follows: 

"A  bankrupt  may  offer,  either  before  or  after  adjudication,  terms  of  com- 
position to  his  creditors  after,  but  not  before,  he  has  been  examined  in  open 
court  or  at  a  meeting  of  his  creditors,  and  has  filed  in  court  the  schedule  of 
his  property  and  the  list  of  his  creditors  required  to  be  filed  by  bankrupts..  In 
compositions  before  adjudication  the  bankrupt  shall  file  the  required  schedules, 
and  thereupon  the  court  shall  call  a  meeting  of  creditors  for  the  allowance  of 
claims,  examination  of  the  bankrupt,  and  preservation  or  conduct  of  estates, 
at  which  meeting  the  judge  or  referee  shall  preside ;  and  action  upon  the  peti- 
tion for  adjudication  shall  be  delayed  until  it  shall  be  determined'  whether  such 
composition  shall  be  confirmed."  [86  Stat.  L.  839.] 

See  1  Fed.  Stat.  Annot.  666. 

Sec.  6.  [Discharges  —  action  on  applications  —  trustee  to  be  heard  — 
grounds  for  refusal.]  That  section  fourteen,  subdivision*  b,  of  said  Act  as  so 
amended  be,  and  the  same  hereby  is,  amended  so  as  to  read  as  follows : 

"  The  judge  shall  hear  the  application  for  a  discharge  and  such  proofs  and 
pleas  as  may  be  made  in  opposition  thereto  by  the  trustee  or  other  parties  in 
interest,  at  such  time  as  will  give  the  trustee  or  parties  in  interest  a  reasonable 
opportunity  to  be  fully  heard,  and  investigate  the  merits  of  the  application 
and  discharge  the  applicant  unless  he  has  (1)  committed  an  offense  punishable 
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by  imprisonment  as  herein  provided;  or  (2)  with  intent  to  conceal  his  financial 
condition,  destroyed, .  concealed,  or  failed  t  keep  books  of  account  or  records 
from  which  such  condition  might  be  ascertained;  or  (3)  obtained  money  or 
property  on  credit  upon  a  materially  false  statement  in  writing,  made  by  him 
to  any  person  or  his  representative  for  the  purpose  of  obtaining  credit  from 
such  person;  or  (4)  at  any  time  subsequent  to  the  first  day  of  the  four  months 
immediately  preceding  the  filing  of  the  petition  transferred,  removed,  destroyed, 
or  concealed,  or  permitted  to  be  removed,  destroyed,  or  concealed,  any  of  his 
property,  with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  (5)  in 
voluntary  proceedings  been  granted  a  discharge  in  bankruptcy  within  six  years ;  ^ 
or  (6)  in  the  course  of  the  proceedings  in  bankruptcy  refused  to  obey  any 
lawful  order  of,  or  to  answer  any  material  question  approved  by  the  court: 
Provided,  That  a  trustee  shall  ^ot  interpose  objections  to  a  bankrupt's  discharge 
until  he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors  called  for  that! 
purpose/'   iS6  Stat.  L.  839.] 

See  1  Fed.  Stat.  Annot.  668;  10  Fed.  Stat.  Annot.  40. 

Seo.  7.  IJurisdiction  of  federal  and  state  courts  —  limitation  of  suits  for 
recovery  of  property.]  That  section  twenty-three,  subdivision  b,  of  said  Act  as 
so  amended  be,  and  the  same  hereby  is,  amended  so  as  to  read  as  follows : 

"  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where 
the  bankrupt,  whose  estate  is  being  administered  by  such  trustee,  might  have 
brought  or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  insti- 
tuted, unless  by  consent  of  the  proposed  defendant,  except  suits  for  the  recovery 
of  property  under  section  sixty,  subdivision  b ;  section  sixty-seven,  subdivision 
e;  and  section  seventy,  subdivision  e."    [36  Stat.  L.  840.] 

See  1  Fed.  Stat.  Annot.  590;  10  Fed.  Stat.  Annot.  4a 

Sec.  8.  [Dtities  of  trustees  —  closing  up  estate  —  vested  with  all  creditors* 
rights,  etc.]  That  section  forty-seven,  clause  two,  of  subdivision  a,  of  said  Act 
as  so  amended  be,  and  the  same  hereby  is,  amended  so  as  to  read  as  follows : 

"  Collect  and  reduce  to  money  the  property  of  the  estates  for  which  they 
are  trustees,  under  the  direction  of  the  court,  and  close  up  the  estate  as  expe- 
ditiously as  is  compatible  with  the  best  interests  of  the  parties  in  interest;  and 
such  trustees,  as  to  all  property  in  the  custody  or  coming  into  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon ; 
and  also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  judgment  creditor 
holding  an  execution  duly  returned  unsatisfied."   [36  Stat.  L.  840.] 

See  1  Fed.  Stat  Annot.  664. 

Sec.  9.  {^Compensation  of  trustees,  receivers,  (md  marshals,]  That  section 
forty-eight  of  said  Act  as  so  amended  be,  and  the  same  hereby  is,  amended,  s^ 
as  to  read  as  follow£^: 

**  Sec.  48.  Compensation  of  tbustess,  beceivebs  and  mabshaxs  : 
"(a)  Trustees  shall  receive  for  their  services,  payable  after  they  are  ren- 
dered, a  fee  of  five  dollars  deposited  with  the  clerk  at  the  time  the  petition  is 
filed  in  each  case,  except  when  a  fee  is  not  required  f romi  a  voluntary  bankrupt, 
and  such  commissions  on  all  moneys  disbursed  or  turned  over  to  any  person, 
including  lien  holders,  by  them,  as  may  be  allowed  by  the  courts,  not  to  exceed 
six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  oemtum  on 
moneys  in  excess  of  five  hundred  dollars  and  less  than  fifteen  hundred  dollars, 
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two  per  centnm  on  moneys  in  excess  of  fifteen  hundred  dollars  and  less  than 
ten  thousand  doUarp^  and  one  per  centum  on  moneys  in  excess  of  ten  thousand 
dollars.  And  in  case  of  the  confirmation  of  a  composition  after  the  f^stee 
has  qualified  the  court  may  allow  him^  as  compensation,  not  to  exceed  one-half 
of  one  per  cenium  of  the  amount  to  be  paid  the  creditors  on  such  composition. 

"(b)  In  the  event  of  an  estate  being  administered  by  three  trustees  instead 
of  one  trustee  or  by  successive  trustees,  the  court  shall  apportion  the  fees  and 
commissions  between  them  according  to  the  services  actually  rendered,  so  that 
there  shall  not  be  paid  to  trustees  for  the  administering  of  any  estate  a  greater 
amount  than  one  trustee  would  be  entitled  to. 

"(c)  The  court  may,  in  its  discretion,  withhold  all  compensation  from  any 
trustee  who  has  been  removed  for  cause. 

"(d)  Receivers  or  marshals  appointed  pursuant  to  section  two,  subdivision 
three,  of  this  Act  shall  receive  for  theif  services,  payable  after  they  are  ren- 
dered, compensation  by  way  of  commissions  upon  the  moneys  disbursed  or 
turned  over  to  any  person,  including  lien  holders,  by  them,  and  also  upon  the 
moneys  turned  over  by  them  or  afterwards  realized  by  the  trustees  from  prop- 
erty turned  over  in  kind  by  them  to  the  trustees,  as  the  court  may  allow,  not 
to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per 
centum  on  moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand 
five  hundred  dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand  five 
hundred  dollars  and  less  than  ten  thousand  dollars,  and  one  per  centum  om 
moneys  in  excess  of  ten  thousand  dollars:  Provided,  That  in  case  of  the  con- 
firmation of  a  composition  such  commissions  shall  not  exceed  one-half  of  one 
per  centum  of  the  amount  to  be  paid  creditors  on  such  compositions :  Provided 
fvrther.  That  when  the  receiver  or  marshal  acts  as  a  mere  custodian  and  does 
not  carry  on  the  business  of  the  bankrupt  as  provided  in  clause  five  of  section 
two  of  this  Act,  he  shall  not  receive  nor  be  allowed  in  any  form  or  guise  more 
than  two  per  centum  on  the  first  thousand  dollars  or  less,  and  one-half  of  one 
per  centum  on  all  above  one  thousand  dollars  on  moneys  disbursed  by  him  or 
turned  over  by  him  to  the  trustee  and  on  moneys  subsequently  realized  from 
property  turned  over  by  him  in  kind  to  the  trustee:  Provided  fv/rther.  That 
before  the  allowance  of  compensation  notice  of  application  therefor,  specifying 
the  amount  asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  Act 

"(e)  Where  the  business  is  conducted  by  trustees,  marshals,  or  receivers, 
as  provided  in  clause  five  of  section  two  of  this  Act,  the  court  may  allow  such 
officers  additional  compensation  for  such  services  by  way  of  commissions  upon 
the  moneys  disbursed  or  turned  over  to  any  person,  including  lien  holders,  by 
them,  and,  in  cases  of  receivers  or  marshals,  also  upon  the  moneys  turned  over 
by  them  or  afterwards  realized  by  the  trustees  from  property  turned  over  in 
kind  by  them  to  the  trustees ;  such  commissions  not  to  exceed  six  per  centum  s>xl 
the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys  in  exoess  of 
five  hundred  dollars  and  less  than  one  thousand  five  hundred  dollars,  two  per 
centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars  and  less  than 
ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thousand 
dollars:  Provided,  That  in  case  of  the  confirmation  of  a  composition  such 
commissions  shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to 
be  paid  creditors  on  such  composition:  Provided  further.  That  before  the 
allowance  of  compensation  notice  of  application  therefor,  specifying  the  amount 
asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section  fifty-eight 
of  this  Act."   [Se  Stat  L.  840.] 

See  1  Fed.  Stat.  Annot.  656;  10  Fed.  Stat.  Annot.  45. 
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Sbc.  9i.  [iVo^ice*  <o  creditors.^  That  section  fifty-eight,  subdivision  a,  of 
said  Act  as  so  amended  be,  and  the  same  b  hereby,  amended  so  as  to  read  as 
follows : 

Ssc.  58.  Notices  to  cbbdxtobs.  (a)  Creditors  shall  have  at  least  ten  days' 
notice  by  mail^  to  their  respective  addresses  as  they  appear  in  the  list  of  cred- 
itors of  the  bankrupt,  or  as  afterwards  filed  with  the  papers  in  the  case  by  the 
creditors,  unless  th^y  waive  notice  in  writing,  of  (1)  all  examinations  of  the 
bankrupt;  (2)  all  hearings  upon  applications  for  the  confirmation  of  composi- 
tions; (3)  all  meetings  of  creditors;  (4)  all  proposed  sales  of  property;  (5) 
the  declaration  and  time  of  payment  of  dividends;  (6)  the  filing  of  the  final 
accounts  of  the  trusitee,  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon;  (7)  the  proposed  compromise  of  any  controversy; 
(8)  the  proposed  dismissal  of  the  proceedings,  and  (9)  there  shall  be  thirty 
days'  notice  of  all  applications  for  the  discharge  of  bankrupts.  ^86  Stat 
L.  SJ^l.'] 

See  1  Fed.  Stat.  Annot.  668. 

Sec.  10.  [pismissal  of  petitions  —  notice  to  creditors  before  grtmting.] 
That  section  fifty-nine,  subdivision  g,  of  said  Act  as  so  amended  be,  and  the 
same  hereby  is,  amended  so  as  to  read  as  follows : 

"A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the  peti- 
tioner or  petitioners  or  for  want  of  prosecution  or  by  consent  of  parties  until 
after  notice  to  the  creditors,  and  to  that  end  the  court  shall,  before  entertaining 
an  application  for  dismissal,  require  the  bankrupt  to.  file  a  list,  under  oath,  of 
aU  his  creditors,  with  their  addresses,  and  shall  cause  notice  to  be  sent  to  all 
such  creditors  of  the  pendency  of  such  application,  and  shall  delay  the  hearing 
thereon  for  a  reasonable  time  to  allow  all  creditors  and  parties  in  interest 
opportunity  to  be  heard."  [86  Stat.  L.  5^1.] 

See  1  Fed.  Stat.  Annot  672. 

Sec.  11.  [Preferred  creditors  —  voidable  preferences  —  concurrent  juris- 
diction with  staie  courts.']  That  section  sixty,  subdivision  b,  of  said  Act  as  so 
amended  be,  and  the  same  hereby  is,  amended  so  as  to  read  as  follows : 

"  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be  entered 
against  him  in  favor  of  any  person  or  have  made  a  transfer  of  any  of  his 
property,  and  if,  at  the  time  of  the  transfer,  or  of  the  entry  of  the  judgment, 
or  of  the  recording  or  registering  of  the  transfer  if  by  law  recording  or  regis- 
tering thereof  is  required,  and  being  within  four  months  before  the  filing  of 
the  petition  in  bankruptcy  or  after  the  filing  thereof  and  before  the  adjudica- 
tion, the  bankrupt  be  insolvent  and  the  judgment  or  transfer  then  operate  as  a 
preference,  and  the  person  receiving  it  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  then  have  reasonable  cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a  preference,  it  shall  be  voidable  by 
the  trustee  and  he  may  recover  the  property  or  its  value  from  such  person. 
And  for  the  purpose  of  such  recovery  any  court  of  bankruptcy,  as  hereinbefore 
defined,  and  any  state  court  which  would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  jurisdiction."     [86  Stat.  L.  8^£.'\ 

See  1  Fed.  Stat.  Annot.  674;  10  Fed.  Stat.  Annot.  40. 

Sec.  12.  [Liens  —  effect  of  liens  for  present  consideraiion.']  That  sec- 
tion sixty-seven,  subdivision  d,  of  said  Act  as  so  amended  be,  and  the  same 
hereby  is,  amended  so  as  to  read  as  follows : 

^*  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in 
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fraud  upon  this  Act,  and  for  a  present  consideration,  which  have  been  recorded 
according  to  law,  if  record  thereof  wae  necessary  in  order  to  impart  notice, 
shall,  to  the  extent  of  such  present  consideration  only,  not  be  afiFected  by  thia 
Act"     IS6  Stat.  L.  8^2.} 

See  1  Fed.  Stat.  Aonot.  601. 

Sec.  13.  [Compensation  —  limit  to  referees,  receivers,  marshals,  and  trus- 
tees."]  That  section  seventy-two  of  said  Act  amended  as  aforesaid  is  hereby 
amended  to  read  as  follows : 

"  Sec.  72.  That  neither  the  referee,  receiver,  marshal,  nor  trustee  shall  in 
any  form  or  guise  receive,  nor  shall  the  court  allow  him,  any  other  or 
further  compensation  for  his  services  than  that  e^qpressly  authorized  and  pre- 
scribed in  this  Act"     [S6  Stat.  L.  SiX.'] 

See  10  Fed.  Stat.  Annot.  48. 

Seo.  14.  [Disposition  of  pending  cases.']  That  the  provisions  of  this 
amendatory  Act  shall  not  apply  to  bankruptcy  cases  pending  when  this  Act 
takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  conformably  to 
the  provisions  of  said  Act  approved  July  first,  eighteen  hundred  and  ninety- 
eight,  as  amended  by  said  Act  approved  February  fifth,  nineteen  hundred  and 
three,  and  as  further  amended  by  aaid  Act  approved  June  fifteenth,  nineteen 
hundred  and  six.     [S6  Stat.  L.  8Jf2.'\ 

For  the  Acta  above  mentioned,  see  vol.  1,  p..  526;  voL  10,  p.  38;  1909  Supp.,  p.  66. 


BANKS. 

Savings  DepositarUs^  see  POSTAL  SERVICE. 


BONDS. 


Money  for  Panama  Canal,  see  RIVERS,  HARBORS,  AND  CANALS. 
And  see  generally,  PUBLIC  DEBT;  SURETy  COMPANIES. 


BROKERS. 

Custom-house  Brokers,  see  CUSTOMS  DUTIES. 


BUILDINGS. 

See  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS. 


BULLION. 

See  COINAGE,  MINTS,  AND  ASSAY  OFFICES 
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BUREAU  OF  IMMIGRATION  AND 

NATURALIZATION. 


See  NATURALIZATION. 


BUREAU  OF  LIGHTHOUSES. 

See  LIGHTS  AND  BUOYS. 


I 


BUREAU  OF  MINES. 

See  MINERAL  LANDS,  MINES,  AND  MINING. 


BUREAU  OF  STANDARDS. 

See  COMMERCE  AND  LABOR. 


CAMPAIGN  CONTRIBUTIONS. 

See  ELECTIONS. 


CANADIAN  RECIPROCITY. 


See  CUSTOMS  DUTIES. 


CANALS. 

See  RIVERS,  HARBORS,  AND  CANALS;  WA  TERS. 


CANDIDATES  FOR  CONGRESS 


See  ELECTIONS. 
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CAPITOL. 

See  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS. 


CARRIERS. 

Agent  in  Washington  f&r  Service  of  Process,  see  INTERSTATE  COMMERCE. 

LiahUity  to  Employees,  see  RAILROADS. 

Railway  Accidents,  Reports  of,  see  RAILROADS. 

Transporting  Females  for  Immoral  Purposes,  see  WHITE  SLAVE  TRAFFIC 

And  see  generally,  INTERSTA  TE  COMMERCE. 


CAVEAT, 


St^  PATENTS. 


CEMETERIES. 

Aet  of  June  25*  1010,  Ch.  884,  28. 

Sec.  I.  Encroachments  by  Railroads  Forbidden,  s& 

CROSS-BEFEBENOES. 

Burial  of  Officers  and  Men  of  Revenue  Cutter  Service,  see  REVENUE  MARINE. 
Interment  of  Army  Officers  and  Men,  see  WAR  DEPARTMENT  AND  MILI- 
TARY ESTABLISHMENT. 


[Sec.  !•]  \_Encroa^hmeni8  by  railroads  forhidderu]  »  ♦  ♦  That  no  rail- 
road shall  be  permitted  upon  the  right  of  way  which  may  have  been  acquired 
by  the  United  States  to  a  national  cemetery,  or  to  encroach  upon  any  roads  or 
walks  constructed  thereon  and  maintained  by  the  United  States :  \_S6  Stat.  L. 
723.\ 


This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  25,  1910,  ch.  384. 
8upp.  Fed«  Stat.  Annot.  61. 
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CENSUS. 

Joint  Reselutioii  ef  Feb.  1&,  1910,  No.  9,  29. 

Thirteenth  Census  —  Special  Agents  —  JBasis  of  Compensation^  39. 

▲et  of  Feb.  25,  1910,  Ch.  68,  29. 

Thirteenth  Census  —  Inquiries  and  Statistics^  29. 

Joint  Resolution  of  March  24, 1910,  No.  17,  31. 

Thirteenth  Census  —  Schedules  to  Show  Nationality  or  Mother  Tongue  of 
Foreign^born  Persons^  31. 


Joiat  Bwoliitioii  Amending  Section  Eigiiteen,  of  the  Act  of  July  lecondt  nineteen  hnndxed  and 
Aine^  entitled  "An  Act  to  proride  for  the  Thirteenth  and  eubeeqnent  decennial  censnaee." 

\^;f9ha  BeaoIi4t<on  o/  Fed.  15,  1910,  No.  9.} 

IThirteenih  census  —  special  agents  —  basis  of  compensation.']  That  Sec- 
tion Eighteen,  of  the  Act  of  CongreBs  approved  July  second,  nineteen  hundred 
and  nine,  providing  for  the  Thirteenth  and  subsequent  decennial  censuses 
(Thirty-sixth  Statutes  at  Large,  page  seven),  be  amended  by  adding  at  the 
end  of  the  secticm  the  words :  ^'  which  may  include  a  minimum  and  maximum 
rate  of  per  diem  compensation  to  be  fixed  by  him,  the  maximum  rate  in  such 
eases  not  to  exceed  an  average  of  six  dollars  per  diem  for  the  period  of  employ- 
ment, and  actual  necessary  traveling  expenses  and  an  allowance  in  lieu  of 
subsistence  not  exceeding  three  dollars  per  diem  during  necessary  absence  from 
their  usual  place  of  residence."    IS6  8tat,  L.  87 Jh] 

See  1909  Supp.  Fed.  Stat.  Annot.  710. 


Aa  Act  To  amend,  section  eight  of  an  Act  to  provide  for  the  Thirteenth  and  anbeeqnent 
decennial  oensnaee,  approved  July  second,  nineteen  hnndred  and  nine. 

[Act  of  Feh.  26,  1910,  ch.  68.] 

[Thirteenth  census  —  inquiries  and  statistics.']  That  section  eight  of  an 
Act  entitled  ^'An  Act  to  provide  for  the  Thirteenth  and  subsequent  decennial 
censuses,"  approved  July  second,  nineteen  hundred  and  nine,  be  amended  to 
read  as  follows : 

^'  Sbc.  8.  That  the  Thirteenth  Census  shall  be  restricted  to  inquiries  relat- 
ing to  population,  to  agriculture,  to  manufactures,  and  to  mines  and  quarries. 
The  schedules  relating  to  population  shall  include  for  each  inhabitant  the 
name,  relationship  to  head  of  family,  color,  sex,  age,  conjugal  condition,  place 
of  birth,  place  of  birth  of  parents,  number  of  years  in  the  United  States,  citizen- 
ship^ occupation,  whether  or  not  employer  or  employee,  and,  if  employee, 
whether  or  not  employed  at  the  date  of  enumeration  and  the  number  of  montibs 
unemployed  during  the  preceding  calendar  year,  whether  or  not  engaged  in 
agriculture,  school  attendance,  literacgr,  and  tenure  of  home  and  whether  or  not 
a  survivor  of  the  Union  or  Confederate  army  or  navy;  and  the  name  and 
address  of  each  blind  or  deaf  and  dumb  person;  and  for  the  enumeration  of 
institutions,  shall  include  paupers,  prisoners,  juvenile  delinquents,  insane, 
feeble-minded,  blind,  deaf  and  dumb,  and  inmates  of  benevolent  institutions. 
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'^  The  sdiedules  relating  to  agriculture  shall  include  name,  color^  and 
country  of  birth  of  occupant  of  each  farm,  tenure,  acreage  of  farm,  acreage  of 
land  under  irrigation,  acreage  of  woodland,  and  character  of  timber  thereon, 
value  of  farm  and  improvements,  value  of  farm  implements,  number  and  value 
of  live  stock  on  farms  and  ranges,  number  and  value  of  domestic  animals  not  on 
farms  and  ranges,  and  the  acreage  of  crops  planted  and  to  be  planted  during 
the  year  of  enumeration,  and  the  acreage  of  crops  and  the  quantity  and  value 
of  crops  and  other  farm  products  for  the  year  ending  December  thirty-first 
next  preceding  the  enumeration. 

^'  The  schedules  of  inquiries  relating  to  manufactures  and  to  mines  and 
quarries  shall  include  the  name  and  location  of  each  establishment;  character 
of  organization,  whether  individual,  cooperative,  or  other  form;  character  of 
business  or  kind  of  goods  manufactured ;  amount  of  capital  actually  invested ; 
number  of  proprietors,  firm  members,  copartners,  stockholders,  and  officers, 
and  the  amount  of  their  salaries;  number  of  employees  and  the  amount  of 
their  wages ;  quantity  and  cost  of  materials  used  in  manufactures ;  •  amount  of 
miscellaneous  expenses;  quantity  and  value  of  products;  time  in  operation 
during  the  census  year;  character  and  quantity  of  power  used,  and  character 
and  number  of  machines  employed.  Inquiries  shall  also  be  made  as  to  the 
location  and  character  of  irrigation  enterprises;  quantity  of  land  irrigated  in 
the  arid  region  cff  the  United  States  and  in  each  State  and  county  in  that 
section  under  state  and  federal  laws ;  the  price  at  which  these  lands,  including 
water  right,  are  obtainable;  the  character  and  Value  of  crops  produced  on 
irrigated  lands,  the  amount  of  water  used  per  acre  for  said  irrigation  and 
whether  it  was  obtainable  from  national,  state,  or  private  works;  the  location 
of  the  various  projects  and  method  of  construction  with  facts  as  to  their  physical 
condition ;  the  amount  of  capital  invested  in  such  irrigation  works. 

^'  The  census  of  manufactures  and  of  mines  and  quarries  shall  relate  to  the 
year  aiding  December  thirty-first  next  preceding  the  enumeration  of  popula- 
tion and  shall  be  confined  to  mines  and  quarries  and  manufacturing  establish- 
ments which  were  in  active  operation  during  all  or  a  portion  of  that  year.  The 
census  of  manufactures  shall  furthermore  be  confined  to  manufacturing  estab- 
lishments conducted  under  what  is  known  as  the  factory  system,  exclusive  of 
the  so-called  neighborhood  household  and  hand  industries :  Provided,  That  the 
c^isus  shall  also  include  an  enuineration  of  the  number  of  cattle,  calves,  sheep, 
lambs,  hogs,  goats,  and  kids  slaughtered  for  food  purposes,  and  all  hides  pro- 
duced, whether  taken  from  animals  slaughtered  for  food  purposes  or  otherwise, 
during  the  year  next  preceding  the  year  of  the  enumeration  of  population, 
irrespective  of  the  character  of  the  establishment  in  which  slaughtered  or 
produced. 

"  The  inquiry  concerning  manufactures  shall  cover  the  production  of  tur^ 
pontine  and  rosin,  and  the  report  concerning  this  industry  shall  show,  in  ad- 
dition to  the  other  facts  covered  by  the  regular  schedule  of  manufactures,  the 
quantity  and  quality  of  turpentine  and  rosin  manufactured  and  marketed,  the 
sources,  methods,  and  extent  of  the  industry. 

"  Whenever  he  shall  deem  it  expedient,  the  Director  of  the  Census  may 
charge  the  collection  of  these  statistics  upon  special  agents  or  upon  detailed 
employees,  to  be  employed  without  respect  to  locality. 

"  The  form  and  subdivision  of  inquiries  necessary  to  secure  the  informa- 
tion under  the  foregoing  topics  shall  be  determined  by  the  Director  of  the 
Census.'*     [86  atal.  L.  «87.] 

Section  8  of  the  Act  of  July  2,  1900,  as  originally  enacted,  is  given  in  1900  8upp.  Fed. 
Stat  Anaot*  717. 
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Jomt  fiosolutioii  EnUrgiag  tliA  loopo  of  iaqiiiiy  of  the  achediileg  rdating  to  popaUtion  for 

tlio  Thirteenth  DeoenniAl  Censiia. 

IJakU  MteaoUaUm  of  March  24,  1910,  No.  17.] 

[^Thirteenth  census  —  schedules  to  show  naiionalUy  or  mother  tongue  of 
foreign-horn  persons.^  That  the  schedules  relating  to  population  ioj  the  Thir- 
teenth Decennial  Census,  in  addition  to  the  inquiries  required  by  the  Act 
entitled  "An  Act  to  amend  section  eight  of  an  Act  to  provide  for  the  Thirteenth 
and  subsequent  decennial  censuses,  approved  July  second,  nineteen  hundred 
and  nine,"  approved  February  twenty-fifth,  nineteen  hundred  and  ten,  shall 
provide  inquiries  respecting  the  nationality  or  mother  tongue  of  all  persons 
bom  in  foreign  countries,  and  of  the  nationality  or  mother  tongue  of  parents 
of  foreign  birth  of  persons  enumerated.     {S6  Stat.  L.  877.'] 

For  the  Act  of  Feb.  25,  1910,  see  onie,  p.  29,  for  the  Act  of  July  2»  1909»  aee  1909  Supp. 
Fed.  Stat.  Annot.  717. 


CERTIFICATES  OF  INDEBTEDNESS. 


See  PUBLIC  DEBT. 


CHARITIES, 

Act  of  June  28, 1010,  Ch.  872,  32. 

Sec,  I.  American  National  Red  Cross —  Unauthorized  Use  of  Insignia^  ete.y  32. 
2.  Endowment  Fund —  Control^  etCy  of  32. 

CROSS-REFERENCE. 

Army  Ojffker  Detailed  to  First  Aid  Department  of  Red  Cross,  see  WAR  DEPART- 

MENT  AND  MILITARY  ESTABLISHMENT 


Aa  Act  To  amciid  aa  Act  entitled  ''An  Act  to  incorporate  the  American  National  Red  CroM," 

approved  January  flftli,  nineteen  hundred  and  five. 

[iiee  0/  June  28 f  1910,  ch.  872.] 

'Sbo.  1.]   [Americatn  National  Red  Cross  —  imofuihorized  use  of  insignia^, 
etc.'}    That  section  four  of  the  Act  entitled  "An  Act  to  incorporate  the  Ameri 
can  National  Red  Cross,"  approved  January  fifth,  nineteen  hundred  and  five, 
is  hereby  amended  to  read  as  follows : 

"  Sbc.  4.  That  from  and  after  the  passage  of  this  Act  it  shall  be  unlawful 
for  any  person  within  the  jurisdiction  of  the  United  States  to  falsely  or 
fraudulently  hold  himself  out  as  or  represent  or  pretend  himself  to  be  a  mem- 
ber of  or  an  agent  for  the  American  National  Eed  Cross  for  the  purpose  of 
soliciting,  collecting,  or  receiving  money  or  material;  or  for  any  person  to  wear 
or  display  the  sign  of  the  Bed  Cross  or  any  insignia  colored  in  imitation  thereof 
for  the  fraudulent  purpose  of  inducing  the  belief  that  he  is  a  member  of  or  an 
agent  for  the  American  National  Bed  Cross.  It  shall  be  unlawful  for  any 
person,  corporation,  or  association  other  than  the  American  National  Bed  Cross 
and  its  duly  authorized  employees  and  agents  and  the  army  and  navy  sanitary 
and  hospital  authorities  of  the  United  States  for  the  purpose  of  trade  or  as  an 
advertisement  to  induce  the  sale  of  any  article  whatsoever  or  for  any  business 
or  charitable  purpose  to  use  within  the  territory  of  the  United  States  of 
America  and  its  exterior  possessions  the  emblem  of  the  Greek  Bed  Cross  on  a 
white  ground,  or  any  sign  or  insignia  made  or  colored  in, imitation  thereof,  or 
of  the  words '  Bed  Cross  *  or  *  Gteneva  Cross '  or  any  combination  of  these  words: 
Provided,  however.  That  no  person,  corporation,  or  association  that  actually 
used  or  whose  assignor  actually  used  the  said  emblem,  sign,  insignia,  or  words 
for  any  lawful  purpose  prior  to  January  fifth,  nineteen  hundred  and  five,  shall 
be  deemed  forbidden  by  this  Act  to  continue  the  use  thereof  for  the  same  pur- 
pose and  for  the  same  class  of  goods.  If  any  person  violates  the  provision  of 
this  section  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
in  any  federal  court  shall  be  liable  to  a  fine  of  not  less  than  one  or  more  than 
five  hundred  dollars,  or  imprisonment  for  a  term  not  exceeding  (me  year,  or 
both,  for  each  and  every  oflFense."    \S6  Stat.  L.  60 Jf."] 

See  1909  Supp.  Fed.  Stat.  Annot.  66. 

Seo.  2.  [^Endowment  fimd  —  control,  etc.,  of.]   That  the  following  section 
is  hereby  added  to  said  Act: 
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'^  Sec.  8.  That  the  endowment  fund  of  the  American  National  Bed  Cross 
shall  be  kept  and  invested  nnder  the  management  and  control  of  a  hoard  of 
nine  trustees^  who  shall  be  elected  from  time  to  time  by  the  incorporators  and 
their  snoceesors  nnder  snch  regulations  r^;arding  terms  and  tenure  of  officoi 
aeoountability,  and  ezpoise  as  said  incorporators  and  successors  shall  prescribe." 
\Se  8tat.  L.  604] 

See  1909  Supp.  Fed.  StaL  Annot  OC 


CHINESE  EXCLUSION. 

AfpittaU  Jurisduium  under  Laws,  see  JUDICIARY. 


cmcurr  court  of  appeals. 

See  JUDICIARY. 


CIRCUIT  COURTS. 

See  JUDICIARY. 


CITIZENSHIP. 


See  NATURALIZATION. 
F.  8k  A.  fihqpp.— •!  88 


CrVTL  SERVICE. 

Aet  of  June  17, 1910,  Ch.  207,34. 

Sec.  I.  Cammissiarurs  Authorized  to  Administer  Oaths^  54. 


[Siso.  1.]  \Q(>mwAsm>onBTB  aviharized  to  admindster  oaths,^  ♦  »  * 
Members  of  the  Civil  Service  Cammission  are  hereafter  authorized  to  ad- 
minister oaths  to  witnesses  in  any  matter  depending  before  the  Civil  Service 
Commission.  [50  Stat  L.  488.] 

This  it  from  the  Legiilatiye,  Executive,  and  JudidaJ  AppTopriation  Act  of  Juw  17»  1910, 
eh.  297. 

84 


CLAIMS. 

Joint  Ruolntion  of  June  25, 1910,  No.  88,  35. 

Property  of  Confederate  Soldiers — Time  for  Filing  Claims  for ^  Extended^ 
35- 

CBOSS-RBFERENOE. 

Court  of  Claims,  see  JUDICIARY. 


Jdnt  BMolvtioB  Bztending  the  time  for  the  filing  of  claims  imder  the  pioritioiis  of  the  Act 

of  Febnury  twenty-MYenth,  nineteen  hmidred  and  two. 

[JaifU  BesoUaUm  of  June  26,  1910,  No.  38.] 

^Property  of  Confederate  soldiers  —  time  for  filing  claims  for,  extended.^ 
That  the  time  for  filing  claims  under  the  provisions  of  the  Act  of  February 
twenty-fieventhy  nineteen  hundred  and  two,  and  amendments  thereto,  for 
horses,  saddles,  and  bridles  taken  from  confederate  soldiers  in  violation  of 
terms  of  surrender  and  for  the  payment  thereof,  is  extended  for  two  years  from 
the  passage  of  this  joint  resolution;  and  all  claims  not  presented  within  this 
time  shall  be  forever  barred.    IS6  Stat.  L.  88S.] 

For  the  Act  of  Feb.  27, 1902,  see  2  Fed.  Stat.  Annot.  26. 


CLERKS  OF  COURT. 

See  JUDICIAL  OFFICERS;  JUDICIARY. 


COAL  LANDS. 


See  PUBLIC  LANDS. 


COINAGE,  MINTS,  AND  ASSAY 

OFFICES. 

Act  of  March  2, 1 9 1 1 ,  Ch.  1 90,  36. 

Gold  Cain  and  Bullion —  Gold  and  Silver  Certificates^  36. 

Act  of  Harch  4,  1 91 1 ,  Ch.  240,  37. 

Parting  and  Refining  Bullion  —  Indefinite  Appropriation  for ^  Repealed^' 
Balance  to  Be  Covered  into  the  Treasury^  37. 

Act  of  March  4,  1911,  Ch.  267,  37. 

Coinage  —  Deviation  in  Silver  Coins  Permitted^  37. 

Apt  of  March  4, 1911,  Ch.  268,  37. 

Sec.  I.  Coinage^  37. 

2.   Weights  at  Mints^  38. 

Aa  Act  To  amend  taction  fix  of  the  currency  Act  of  March  fourteenth,  nineteen  hundred,  a« 
amended  by  the  A.ct  approred  March  fourth,  nineteen  hundred  and  seven. 

[Att  of  March  2,  1911,  oh.  190.] 

[^Gold  coin  and  bullion  —  gold  and  silver  certificates^]  That  section  six  of 
an  Act  to  define  and  fix  the  standard  of  value,  to  maintain  the  parity  of  all 
forms  of  money  issued  or  coined  by  the  United  States,  to  refund  the  public 
debt,  and  for  other  purposes,  approved  March  fourteenth,  nineteen  hundred, 
as  amended  by  the  Act  approved  March  fourth,  nineteen  hundred  and  seven,  be, 
and  the  same  is  hereby,  further  amended  so  as  to  read  as  follows : 

"  Sec.  6.  That  the  Secretary  of  the  Treasury  is  hereby  authorized  and 
directed  to  receive  deposits  of  gold  coin  with  the  Treasurer,  or  any  assistant 
treasurer  of  the  United  States,  in  sums  of  not  less  than  twenty  dollars,  and  to 
issue  gold  certificates  therefor  in  denominations  of  not  less  than  ten  dollars,  and 
the  coin  so  deposited  shall  be  retained  in  the  Treasury  and  held  for  the  payment 
of  such  certificates  on  demand,  and  used  for  no  other  purpose.  Such  certificates 
shall  be  receivable  for  customs,  taxes,  and  all  public  dues,  and  when  so  received 
may  be  reissued,  and  when  held  by  any  national  banking  association  may  be 
counted  as  a  part  of  its  lawful  reserve :  Provided,  That  whenever  and  so  long 
as  the  gold  coin  and  bullion  held  in  the  reserve  fund  in  the  Treasury  for  the 
redemption  of  United  States  notes  and  Treasury  notes  shall  fall  and  remain 
below  one  hundred  million  dollars  the  authority  to  issue  certificates  as  herein 
provided  shall  be  suspended :  And  provided  further.  That  whenever  and  so  long 
as  the  aggregate  amount  of  United  States  notes  and  silver  certificates  in  the 
general  fund  of  the  Treasury  shall  exceed  sixty  million  dollars  the  Secretary 
of  the  Treasury  may,  in  his  discretion,  suspend  the  issue  of  the  certificates 
herein  provided  for:  And  provided  further,  That  of  the  amount  of  such  out- 
standing certificates  one-fourth  at  least  shall  be  in  denominations  of  fifty  dol- 
lars or  less :  And  provided  further.  That  the  Secretary  of  the  Treasury  may,  in 
his  discretion,  issue  such  certificates  in  denominations  of  ten  thousand  dollars, 
payable  to  order:  And  provided  further.  That  the  Secretary  of  the  Treasury 
may,  in  his  discretion,  receive,  with  the  assistant  treasurer  in  New  York  and 
the  assistant  treasurer  in  San  Francisco,  deposits  of  foreign  gold  coin  at  their 
bullion  value  in  amounts  of  not  less  than  one  thousand  dollars  in  value  and 
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issue  gold  certificates  therefor  of  the  description  herein  authorized :  Aihd  pro- 
vided further.  That  the  Secretary  of  the  Treasury  may,  in  his  discretion, 
receive,  with  the  Treasurer  or  any  assistant  treasurer  of  the  United  Sta/tes, 
deposits  of  gold  bullion  bearing  the  stamp  of  the  coinage  mints  of  the  United 
States^  or  the  assay  office  in  New  York,  certifying  their  weight,  fineness,  and 
value,  in  amounts  of  not  less  than  one  thousand  dollars  in  value,  and  issue  gold 
certificates  therefor  of  the  description  herein  fiuthorized.  But  the  amount  of 
gold  bullion  and  foreign  coin  so  held  shall  not  at  any  time  exceed  one-third  of 
the  total  amount  of  gold  certificates  at  such  time  outstanding.  And  section 
fifty-one  hundred  and  ninety-three  of  the  Revised  Statutes  of  the  United 
States  is  hereby  repealed."     [S6  8tai.  L.  96j^] 

See  2  Fed.  Stat.  Annot.  132;  1909  Supp.  Fed.  Stat.  Annot.  364.    For  R.  a  sea  6193,  see 
6  Fed.  0tat.  Annot.  126. 


[Parting  and  refining  bullion  —  indefimte  appropriaiion  for,  repealed  — 
lahnce  to  be  covered  into  the  Trea,8fwryJ]  *  *  *  AH  laws  and  parts  of  laws,  to 
the  extent  that  they  make  a  permanent  indefinite  appropriation  for  the  ex- 
penses of  parting  and  refining  bullion,  are  repealed  to  take  effect  from  and 
after  June  thirtieth,  nineteen  hundred  and  twelve,  and  the  Secretary  of  the 
Treasury  shall,  for  the  fiscal  year  nineteen  himdred  and  thirteen,  and  annually 
thereafter,  submit  to  Congress,  in  the  regular  Book  of  Estimates,  detailed 
estimates  for  the  expenses  of  this  service. 

The  unexpended  balance,  after  meeting  all  obligations,  of  the  permanent 
indefinite  appropriation  for  parting  and  refining  bullion  remaining  on  the 
books  of  the  Treasury  two  years  after  the  dose  of  the  fiscal  year  nineteen 
hundred  and  twelve  shall  be  covered  into  the  Treasury  as  a  miscellaneous 
receipt  [S6  Sfat.  L.  ISBQg.] 

The  above  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1911,  ch.  240,  eec  1. 


An  Act  To  amend  sectioa  thizty-fiye  hundred  and  tiiixty-siz  of  the  Reviaed  Statutes  of  the 

United  States,  relating  to  the  weigliing  of  silver  coina. 

[Act  of  March  4,  1911,  ch.  267.] 

{Coinage  —  deviation  in  silver  coins  permitted.li  That  section  thirty-five 
bimdred  and  thirty-six  of  the  Revised  Statutes  of  the  United  States  be,  and 
the  same  is  hereby,  amended  so  as  to  read  as  follows : 

^'SeC.  3536.  In  adjusting  the  weight  of  the  silver  coins  the  following 
deviations  shall  not  be  exceeded  in  any  single  piece :  In  the  dollar,  the  half 
and  quarter  dollar,  and  in  the  dime,  one  and  one-balf  grains."  [_S6  Stat.  L. 
1864.-1 

For  B.  8.  sec.  3536,  as  originally  enacted,  see  2  Fed.  Stat.  Annot  123. 


Aa  Act  To  amend  sections  thirty-five  hundred  and  forty-eight  and  thirty-five  hundred  and 
foxty-njne  of  the  Reviaed  Statutes  of  the  United  States,  relative  to  the  standards  for 
cotttage* 

[iice  of  March  4>,  1911,  ch.  268.] 

[Sbc.  1.]  [Coinage.^  That  section  thirty-five  hundred  and  forty-eight  of 
the  Bevised  Statutes  of  the  United  States  be,  and  the  same  is  hereby,  amended 
80  as  to  read  as  follows : 
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''  Sec.  3548.  For  the  purpose  of  securing  a  due  conformity  in  weight  of  the 
coins  of  the  United  States  to  the  provisions  of  the  laws  relating  to  coinage^  the 
standard  troy  pound  of  the  Bureau  of  Standards  of  the  United  States  shall  he 
the  standard  troy  pound  of  the  Mint  of  the  United  States,  conformably  to 
which  the  coinage  thereof  shall  be  regulated.'^  [S6  8tai.  L.  lij^.] 

Sec.  2.  \yfeigkU  at  m%nUJ\  That  section  thirty-five  hundred  and  for^- 
iiine  of  the  Bevised  Statutes  of  the  United  States  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

'^  Sec.  3649.  It  shall  be  the  duty  of  the  Director  of  the  Mint  to  procure  for 
each  mint  and  assay  office,  to  be  kept  safely  thereat,  a  series  of  standard  wei^ts 
corresponding  to  the  standard  troy  pound  of  the  Bureau  of  Standards  of  the 
United  States,  consisting  of  a  one-pound  weight  and  the  requisite  subdivisions 
and  multiples  thereof,  from  the  hundredths  part  of  a  grain  to  twenty-five 
pounds.  The  troy  weight  ordinarily  employed  in  the  transactions  of  such 
mints  and  assay  offices  shall  be  regulated  according  to  the  above  standards  at 
least  once  in  every  year,  under  the  inspection  of  the  superintendent  and 
assayer;  and  the  accuracy  of  those  used  at  the  Mint  at  Philadelphia  shall  be 
tested  annually,  in  the  presence  of  the  assay  commissioners,  at  the  time  of 
the  annual  examination  and  test  of  coins."  \S6  StaL  L.  135^,^ 

R.  8.  sees.  3548  and  3649  are  given  in  2  Fed.  Stat.  Annoi.  13d. 


COLLECTION  DISTRICTS. 

See  CUSTOMS  DUTIES. 
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COLLISIONS. 

Aetof  June  9, 1910,  Ch.  268,  39. 

Sec.  I.  Motor  Boats —  Vessels  included — Inspection^  39. 

2,  Classification^  39. 

J.  Lights  Required^  39. 

4,  Sound  Signals^  40. 

J.  Ufe-preservers — Boats  Carrying  Passengers  for  Hire — Licensed  Nati" 
gcUor  —  Other  Officers^  40. 

6.  Extinguishing  Gasoline^  41. 

7.  Penalty^  41. 

5.  Regulations^  41. 

^.  Conflicting  Laws  Repealed'^  International  Rules  Not  Affected^  41. 
10,  Effect^  41. 

OBOSS-BBFBREKCB. 

Claims  for  Damages  for  Collision  with  Naval  Vessel^  see  NAVY. 


Aa  Aet  To  mmend  Uwb  for  piovo&ting  colliiioiii  of  voiMlo  tad  to  rocolato  equiiment  of 

I  certain  motor  boata  oa  tbo  nayisatilo  watera  of  the  United  Stateo. 

I 

[Aet  of  June  9,  1910,  eh.  j9M.] 

[Seo.  1.]  [Motor  boats  —  vessels  included  —  inspectum*']  That  the  words 
"  motor  boat "  where  used  in  this  Act  shall  include  every  vessel  propelled  by 
machinery  and  not'  more  than  sixty-five  feet  in  length  except  tug  boats  and  tow 
boats  propelled  by  steam.  The  length  shall  be  measured  from  end  to  end  over 
the  deck,  excluding  sheer:  Provided,  That  the  engine,  boiler,  or  other  operat- 
ing machinery  shall  be  subject  to  inspection  by  the  local  inspectors  of  steamt 
vessels,  and  to  their  approval  of  the  design  thereof,  on  all  said  motor  boats^ 
which  are  more  than  forty  feet  in  length,  and  which  are  propelled  by  machin* 

ery  driven  by  steam.  [SB  Stat.  L.  1^62.'] 

I 

Sbo.  2.  [Classificaiion.']  That  motor  boats  subject  to  the  provisions  of  ibis 
Act  shall  be  divided  into  classes  as  follows : 

Class  one.  Less  than  twenty-six  feet  in  length. 

Class  two.  Twenty-six  feet  or  over  and  less  than  forty  feet  in  lengilL 

Class  three.  Forty  feet  or  over  and  not  more  than  sixty-five  feet  in  length. 

[S6  Stat.  L.  iee.] 

Sbc.  3.  ILights  required.^  That  every  motor  boat  in  all  weathers  from  stm- 
8et  to  sunrise  shall  carry  the  following  lights,  and  during  such  time  no  other 
lights  which  may  be  mistaken  for  those  prescribed  shall  be  exhibited. 

(a)  Every  motor  boat  of  class  one  shall  carry  the  following  lights : 

First :  A  white  light  aft  to  show  all  around  the  horizon. 

Second.  A  combined  lantern  in  the  fore  part  of  the  vessel  and  lower  than 
the  white  light  aft  showing  green  to  dtarboard  and  red  to  port,  so  fixed  as  to 
throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on  their  respec- 
tive sides. 
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(b)  Every  motor  boat  of  claBses  two  and  three  shall  carry  the  following 
lights : 

First.  A  bright  white  light  in  the  fore  part  of  the  vessel  as  near  the  stem 
as  practicable^  so  constructed  as  to  show  an  unbroken  light  over  an  arc  of  the 
horizon  of  twenty  points  of  the  compass,  so  fixed  as  to  throw  the  li^t  tem 
points  on  each  side  of  the  vessel,  namely,  from  right  ahead  to  two  poiAts  abaft 
the  beam  on  either  side.  The  glass  or  lens  shall  be  of  not  less  than  the  follow- 
ing dimensions: 

Class  two.  Nineteen  square  inches. 

Class  three.  Thirty-one  square  inches. 

Second.  A  white  light  aft  to  show  all  around  the  horizon. 
^  ,  Third.  On  the  starboard  side  a  green  light  so  constructed  as  to  show  an 
unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  so  fixed 
as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on  the 
starboard  side.  On  the  port  side  a  red  light  so  constructed  as  to  show  an 
unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  so  fixed 
as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on  the 
port  side.  The  glasses  or  lenses  in  the  said  side  lights  shall  be  of  not  less  than 
the  following  dimensions  on  motor  boats  of  — 

Class  two.  I^ixteen  square  inches. 

Class  three.  Twenty-five  square  inches. 

On  and  after  July  first,  nineteen  hundred  and  eleven,  all  glasses  or  lenses 
prescribed  by  paragraph  (b)  of  section  three  shall  be  fresnel  or  fluted.  The 
said  lights  shall  be  fitted  with  inboard  screens  of  sufficient  height  and  so  set 
as  to  prevent  these  lights  from  being  seen  across  the  bow  and  shall  be  of  not 
less  than  the  following  dimensions  on  motor  boats  of  — 

Class  two.  Eighteen  inches  long. 

Class  three.  Twenty-four  inches  long:  Provided,  That  motor  boats  as 
defined  in  this  Act,  when  propelled  by  sail  and  machinery  or  under  sail  alone, 
shall  cany  the  colored  lights  suitably  screened  but  not  the  white  lights  pre-> 
scribed  by  this  section.  [36  Stat.  L.  i6S.] 

Seo.  4.  \_8ound  signals.']  (a)  Every  motor  boat  under  the  provisions  of 
this  Act  shall  be  provided  with  a  whistle  or  other  sound-producing  mechanical 
appliance  capable  of  producing  a  blast  of  two  seconds  or  more  in  duration,  and 
in  the  case  of  such  boats  so  provided  a  blast  of  .at  least  two  seconds  shall  be 
deemed  a  prolonged  blast  within  the  meaning  of  the  law. 

(b)  Every  motor  boat  of  clasp  two  or  three  shall  carry  an  efficient  fog  horn. 

(c)  Every  motor  boat  of  class  two  or  three  shall  be  provided  with  an  effi- 
cient bell,  which  shall  be  not  less  than  eight  inches  across  the  mouth  on  board 
of  vessels  of  class  three.  [S6  Stat.  L.  463.'] 

Sec.  6.  [Life-preservers  —  hoais  carrying  passengers  for  hire  —  licensed 
navigator  —  other  officers.]  That  every  motor  boat  subject  to  any  of  the  pro- 
visions of  this  Act,  and  also  all  vessels  propelled  by  machinery  other  than  by 
steam  more  than  sixty-five  feet  in  length,  shall  carry  either  life-preservers  or 
life  belts,  or  buoyant  cushions,  or  ring  buoys  or  other  device,  to  be  prescribed 
Vy  the  Secretary  of  Commerce  and  Labor,  sufficient  to  sustain  afloat  every 
person  on  board  and  so  placed  as  to  be  readily  accessible.  All  motor  boats 
carrying  passengers  for  hire  shall  carry  one  life-preserver  of  the  sort  prescribed 
by  the  regulations  of  the  board  of  supervising  inspectors  for  every  passenger 
carried,  and  no  such  boat  while  so  carrying  passengers  for  hire  shall  be  operated 
or  navigated  except  in  charge  of  a  person  duly  licensed  for  such  service  by  the 
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local  board  of  inspectors.  No  examination  shall  be  required  as  the  condition 
of  obtaining  such  a  license,  and  any  such  license  shall  be  revoked  or  suspended 
bj  the  local  board  of  inspectors  for  misconduct^  gross  negligence,  recklessness  in 
navigation,  intemperance,  or  violation  of  law  on  the  part  of  the  holder,  and  if 
revoked  the  person  holding  such  license  shall  be  incapable  of  obtaining  another 
such  license  for  one  year  from  the  date  of  revocation :  Provided,  That  motor 
boats  shall  not  be  required  to  carry  licensed  officers,  except  as  reqidred  in  this 
Act  [36  8tai.  L.  Jf6S.'] 

Sec.  6.  [ExHnguishing  gaaolineJ]  That  every  motor  boat  and  also  every 
vessel  propelled  by  machinery  other  than  by  steam,  more  than  sixty-five  feet  in 
lengdi,  shall  carry  ready  for  immediate  use  the  means  of  promptly  and  effec- 
tually extinguishing  burning  gasoline.  [S6  Stat.  L.  463.] 

Ssc.  7.  IPenalty.']  That  a  fine  not  exceeding  one  hundred  dollars  may  be 
imposed  for  any  violation  of  this  Act.  The  motor  boat  shall  be  liable  for  the 
said  penalty  and  may  be  seized  and  proceeded  against,  by  way  of  libel,  in  the 
district  court  of  the  United  Sta^s  for  any  district  within  which  such  vessel 
may  be  found.  [86  Stat.  L.  463.] 

Ssc.  8.  [RegyJalions.]  That  the  Secretary  of  Commerce  and  Labor  shall 
make  such  regulations  as  may  be  necessary  to  secure  the  proper  execution  of 
this  Act  by  collectors  of  customs  and  other  officers  of  the  Gbvemment.  And 
the  Secretary  of  the  Department  of  Commerce  and  Labor  may,  upon  appluui- 
tion  therefor,  remit  or  mitigate  any  fine,  penalty,  or  forfeiture  relating  to 
motor  boats  except  for  failure  to  observe  the  provisions  of  section  six  of  this 
Act.  136  Stat.  L.  463.'] 

Sec.  9.  [Cimfticting  laws  repealed  —  international  rules  not  affected.] 
That  all  laws  and  parts  of  laws  only  in  so  far  as  they  are  in  conflict  herewith 
are  hereby  repealed :  Provided,  That  nothing  in  this  Act  shall  be  deemed  to 
alter  or  amend  Acts  of  Congress  embodying  or  revising  international  rules  for 
preventing  collisions  at  sea.  136  Stat.  L.  463.] 

Sice.  10.  [Effect.]  That  this  Act  shall  take  effect  on  and  after  thirty  days 
after  its  approval.  [3^  Stat.  L.  46S.] 
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COMMERCE  AND  LABOR. 

Aet  of  June  17, 1010,  Ch.  207, 42. 

Assignment  of  Poj^  by  Officers  and  Emphyees  PermUted^  42. 

▲et  of  Mareh  4, 101 1,  Ch.  287,  43* 

Bureau  of  bandar ds — Designation  of  Actif^  Director^  41. 

0BO88-BBFEBEKCE8. 

Bureau  of  Immigration  and  NaturaliuUion,  see  NA  TURAUZA  TION. 
Ughthause  Establishment,  see  LIGHTS  AND  BUOYS. 
Emulations  Coneeming  Insecticides,  see  AGRICULTURE. 
Seal  Fisheries  in  Alaska,  see  ALASKA. 


lAssignment  of  pay  hy  officers  and  employees  perm%tted.'\  *  *  *  That  the 
Secretary  of  Commerce  and  Labor  is  hereby  authorized^  under  such  regulations 
as  he  may  prescribe^  to  permit  officers  and  employees  of  the  several  bureaus  and 
divisions  of  the  Department  of  Commerce  and  Labor  to  assign  their  salaries 
whfle  absent  from  Washington,  District  of  Columbia,  and  employed  in  the  fidld. 
[36  Stat.  L.  5«40 


This  is  from  the  L^latbe,  EaoBeatire,  sad  Judidml  Appropnmtioii  Act  of  Jime  17,  1910, 
dL  297. 

IBureau  of  Standards  —  designation  of  acting  director.']  ♦  ♦  ♦  Here- 
after in  the  case  of  the  absence  of  the  Director  of  the  Bureau  of  Standards  the 
Secretary  of  Commerce  and  Labor  may  designate  some  officer  of  said  bureau 
to  perform  the  duties  of  the  director  during  his  absence.  \_S6  Stat.  L.  liSl.'} 

This  is  from  the  Legislathre,  EzeeataTe,  and  Judicial  Appropriatioa  Aet  of  Mardi  4,  1011, 
du  £17. 


COMMERCE  COURT 

See  JUDICIARY. 


COMMISSIONER  OF  INDIAN  AFFAIRS. 

See  INDIANS. 


COMMISSIONER  OF  LIGHTHOUSES. 


See  LIGHTS  AND  BUOYS. 
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COMMISSIONERS. 

Stit  JUDICIAL  OFFICERS. 


COMMISSION  OF  FINE  ARTS, 

See  FINE  ARTS  COMMISSION. 


COMMON  CARRIERS. 

INTERSTATE  COMMERCE;  RAILROADS. 


CONGRESS. 

Aetof  Aaff.  8, 1011,  Ch.  6,  43. 

Sec.  7.  Apportionmefft  among  States\  of  Representatives  in  Congress^  43. 

2.  Representatives  from  Arizona  and  New  Mexico^  44. 

J.  Election  by  Districts^  44. 

4.  Redistricting  States — Representatives  at  Large ^  44. 

J.  Candidates — How  Nominated^ /^, 

CBOSS-REFEBENCES. 

Campaign  and  Election  Expenses  of  Candidates,  see  ELECTIONS. 
PolUual  Contributions,  Publicity  to,  see  ELECTIONS. 


An  Act  for  the  Apportiimmeiit  of  RraresentatiTes  in  CongroM  among  the  iOTeral  Statei  under 

the  Thirteenth  Census. 

{Act  of  Aug.  8,  1911,  ch.  5.] 

[Sec.  1.]  [Apportionment  among  states  of  representatives  in  Congress."} 
That  after  the  third  day  of  March^  nineteen  hundred  and  thirteen^  the  House 
of  Bepresentatives  shall  be  composed  of  four  hundred  and  thirty-three  Mem- 
bers, to  be  apportioned  among  the  several  States  as  follows : 

Alabama,  ten.  Arkansas,  seven.  California,  eleven.  Colorado,  four. 
Connecticut,  five.  Delaware,  one.  Florida,  four.  Georgia,  twelve.  Idaho, 
two.  Illinois,  twenty-seven.  Indiana,  thirteen.  Iowa,  eleven.  Kansas,  eight. 
Kentucky,  eleven.  Louisiana,  eight  Maine,  four.  Maryland,  six.  Massa- 
chusetts, sixteen.  Michigan,  thirteen.  Minnesota,  ten.  Mississippi,  eight. 
Missouri,  sixteen.  Montana,  two.  Nebraska,  six.  Nevada,  one.  New  Hamp- 
shire, two.  New  Jersey,  twelve.  New  York,  forty-three.  North  Carolina, 
ten.    North  Dakota,  three.     Ohio,  twenty-two.     Oklahoma,  eight     Oregon, 
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three.  Pennaylvania,  thirty-six.  Rhode  Island,  three.  South  Carolina,  seven. 
South  Dakota,  three.  Tennessee,  ten.  Texas,  eighteen.  Utah,  two.  Vermont, 
two.  Virginia,  ten.  Washington,  five.  West  Virginia,  six.  Wisconsin, 
eleven.     Wyoming,  one.   [^7  Stat  L.  13,] 

Sec.  2.  IBepresentcdives  from  Arizona  and  New  Mexico.]  That  if  the 
Territories  of  Arizona  and  New  Mexico  shall  become  States  in  the  Union  before 
the  apportionment  of  Eepresentatives  under  the  next  decennial  census  they 
shall  have  one  Representative  each,  and  if  one  of  such  Territories  shall  so 
become  a  State,  such  State  shall  have  one  Representative,  which  Representative 
or  Representatives  shall  be  in  addition  to  the  number  four  hundred  and  thirty- 
three,  as  provided  in  section  one  of  this  Act,  and  all  laws  and  parts  of  laws  in 
conflict  with  this  section  are  to  that  extent  hereby  repealed.   \_37  Stat,  L.  14^'] 

Sbc.  3.  [Election  hy  districts,']  That  in  each  State  entitled  under  this 
apportionment  to  more  than  one  Representative,  the  Representatives  to  the 
Sixty-third  and  each  subsequent  Congress  shall  be  elected  by  districts  composed 
of  a  contiguous  and  compact  territory,  and  containing  as  nearly  as  practicable 
an  equal  number  of  inhabitants.  The  said  districts  shall  be  equal  to  the  number 
of  Representatives  to  which  such  State  may  be  entitled  in  Congress,  no  district 
electing  more  than  one  Repredentative.   [^7  Stat.  L.  i^*] 

Sec.  4-  [Redistricting  states  —  representatives  at  large.']  That  in  case  of 
an  increase  in  the  number  of  Representatives  in  any  State  under  this  apportion- 
ment such  additional  Representative  or  Representatives  shall  be  elected  by  the 
State  at  large  and  the  other  Representatives  by  the  districts  now  prescribed  by 
law  until  such  State  shall  be  redistricted  in  the  manner  provided  by  the  laws 
thereof  and  in  accordance  with  the  rules  enumerated  in  section  three  of  this 
Act ;  and  if  there  be  no  change  in  the  number  of  Representatives  from  a  State, 
the  Representatives  thereof  shall  be  elected  from  the  districts  now  prescribed  by 
law  until  such  State  shall  be  redistricted  as  herein  prescribed.  [_S7  Stat. 
L.  U.] 

Sec.  5.  [Candidates  —  how  nominated.]  That  candidates  for  Representa- 
tive or  Representatives  to  be  elected  at  large  in  any  State  shall  be  nominated  in 
the  same  manner  as  candidates  for  governor,  unless  otherwise  provided  by  the 
laws  of  such  State.  [37  Stat.  L.  I4.] 


CONSERVATION. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


CONSULS. 

Sec  DIPLOMATIC  AND  CONSULAR  OFFICERS. 


CONTRACTS. 

See  PUBLIC  CONTRACTS. 
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CONVICT  LABOR, 

See  IMMIGRATION. 
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CORPORATIONS. 

Inspection  of  Corporation  Returns,  see  INTERNAL  REVENUE. 
And  see  generally,  SURETY  COMPANIES. 


CORRUPT  PRACTICES, 

See  ELECTIONS. 


COSTS. 

let  of  June  26, 1910,  Gh.  486,  45. 

United  States   Courts  —  Entering  or  Defending  Suits  without  Faying 
Costs,  45. 

An  Act  To  amend  section  one,  chapter  two  tatmdred  and  nine,  of  the  United  States  Statutes 
at  Large,  Tolnme  twenty-seren,  entitled  ''An  Act  providing  when  plaintiff  may  sue  as  a 
poor  person  and  when  counsel  shall  be  assigned  by  the  court,**  and  to  proride  for  the 
pnMecntion  of  writs  of  error  and  appeala  in  forma  pauperis,  and  for  other  purposes. 

[Act  of  June  26,  1910,  ch.  435.] 

[UfiMed  States  courts  —  entering  or  defending  9uit8  ivithout  paying 
costs.]  That  section  one  of  an  Act  entitled  "An  Act  providing  when  plaintiff 
may  sue  as  a  poor  person  and  when  counsel  shall  be  assigned  by  the  courti," 
approved  July  twentieth,  eighteen  hundred  and  ninety-two,  be,  and  the  same 
ifl  hereby,  amended  so  as  to  read  as  follows : 

"  That  any  citizen  of  the  United  States  entitled  to  commence  or  defend  any 
suit  or  action,  civil  or  criminal,  in  any  court  of  the  United  States,  may,  upon 
the  order  of  the  court,  commence  and  prosecute  or  defend  to  conclusion  any 
suit  or  action,  or  a  writ  of  error,  or  an  appeal  to  the  circuit  court  of  appeals, 
or  to  the  Supreme  Court  in  such  suit  or  action,  including  all  appellate  pro- 
ceedings, unless  the  trial  court  shall  certify  in  writing  that  in  the  opinion  of 
the  court  such  appeal  or  writ  of  error  is  not  taken  in  good  faith,  without  being 
required  to  prepay  fees  or  costs  or  for  the  printing  of  the  record  in  the  appel- 
late court  or  give  security  therefor,  before  or  after  bringing  suit  or  action,  or 
upon  suing  out  a  writ  of  error  or  appealing,  upon  filing  in  said  court  a  state- 
ment xmder  oath  in  writing  that  because  of  his  poverty  he  is  unable  to  pay  the 
costs  of  said  suit  or  action  or  of  such  writ  of  error  or  appeal,  or  to  give  security 
for  the  same,  and  that  he  believes  that  he  is  entitled  to  the  redress  he  seeks  by 
such  suit  or  action  or  writ  of  error  or  appeal,  and  setting  forth  briefly  the 
nature  of  his  alleged  cause  of  action,  or  appeal."   \_S6  Stat.  L.  566,] 

See  2  Fed.  Stat.  Annot.  294,  for  the  provision  above  amended. 
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COURTS. 

In  PhUippine  Islands,  see  PHILIPPINE  ISLANDS. 

Territorial  Courts,  see  TERRITORIES. 

And  see  generally,  JUDICIARY;  JURIES;  MONEY  PAID  INTO  COURT. 


COURTS-MARTIAI 


See  MILITARY  ACADEMY. 


•  CRIMES  AND  OFFENSES. 

Joint  Resolution  of  June  22, 1010,  No.  84,  46. 

Lake  Michigan  —  Wisconsin^  Illinoisy  Indiana^  and  Michigan  May  Settle 
jurisdiction  of  Crimes  Committed  on,  46. 

CBOSS-BEFERENOES. 

Adulterated  or  Misbranded  Insecticides,  sec  AGRICULTURE. 

Falsification  of  Accounts  and  Making  of  False  Reports,  see  FALSE  ACCOUNTS 

AND  REPORTS. 
Jurisdiction  of,  see  JUDICIARY. 


Joint  ResolvtioB  To  enaUo  the  Statoft  of  Wlaoonaiiit  DlinoiSt  Lidiana,  and  MlriMgM  to  4«tor- 

miQO  tho  Jiiriidictio&  of  crimoi  comsiitted  on  Lako  Michigan. 

[JfAnt  'BesolvOion  of  June  22,  1910,  No.  84J\ 

[Iioke  Michigan  —  Wisconsin,  Illinois,  Indiana,  and  Michigan  may  settle 
jurisdiction  of  crimes  committed  on."]  That  the  consent  of  the  Congress  of  the 
United  States  is  hereby  given  to  the  States  of  Wisconsin,  Illinois^  Indiana,  and 
Michigan,  or  any  two  or  more  of  them,  by  such  agreement  or /compact  as  they 
may  deem  desirable  or  necessary  or  otherwise,  not  in  conflict  with  the  Constitu- 
tion of  the  United  States  or  any  law  thereof,  to  determine  and  settle  the  juris- 
diction to  be  exercised  by  said  States,  respectively,  over  offenses  arising  out  of 
the  violation  of  the  laws  of  any  of  said  States  upon  the  waters  of  Lake 
Michigan.  [Sd  Stat.  L.  882.'] 

46 


CUSTOMS  DUTIES. 

Aet  of  Aprtl  87, 1010,  Ch.  108,  48 

Sec.  I.  New  Orleans^  La.^  Customs  District— Baton  Rougi  Modi  Subpart  of 
Entry ^  48. 
2,   Territory  Included^  48. 

Act  of  Jane  10, 1010,  CIl  888, 48. 

Sec.  I.  Custom-house  Brokers — Licenses  Required^  48. 

2.  Revocation  of  License^  48. 

J.  Review  by  Courts  49. 

4.  Regulations^  49. 

J,  "  Person  "  Defined^  40. 

Act  of  Jfone  18, 1010,  CIl  289, 49. 

Easttorty  Idaho  —  Made  Subpart  of  Entry ^  49. 

Act  of  June  22, 1010,  Ch.  811,  4^. 

Sec,  I,  Customs  —  Oregon  Collectton  Districts^  49. 
2.  Officers^  CO. 

Act  of  June  28, 1910,  Ch.  856,  51. 

Saint  yohns^  Fla.^  District  Changed  to  Jacksonville^  51. 

Act  of  June  25,  1010,  Ch.  80ft,  51. 

New  London^  Conn.y  Granted  Immediate  Transportation  Privileges^  51. 

Aet  of  Jan.  28,  1011,  Ch.  25,  51. 

Sec.  I.  San  Francisco^  Cat. — Appraiser's  Salary  Increased^  51. 
2.  Inconsistent  Laws  Repealed^  51. 

Aet  Of  Feb.  18, 1011,  Ch.  46,  51. 

Sec,  I,  Customs  —  Lading  and  Unlading  Vessels^  etc,^  at  Nighty  51. 

2.  Preliminary  Entry  to  Boarding  Officer  —  Oath^  Manifest^  etc.-^  Discharge 

of  Cargo  on  Arrival^  52. 
J.  Bond  Required  for  Immediate  Lading  or  Unlading  —  Continuing  Bond 

for  Special  Licenses  and  Permits^  52. 
4.  Issue  of  Licenses  and  Permits  -—  Formal  Entry  Required^  52. 
jr.  Inspectors^  etc, —  Extra  Pay  for  Night  Service  —  Payment  to  Collector  by 

Master^  etc, —  Rates  to  Employees  —  Boarding  Officers^  etc,^  Mc^  Admin^ 

ister  Oaths  —  Payment  for  Services  at  Nighty  etc,^  53. 
6.  Laws  Repealed^  53. 

Aet  of  March  2, 1011,  Cn.  101,  51. 

Sec,  7.  Certified  Checks  —  Accepted  for  Customs  Duties  and  Internet  Revenue^  53. 
2.  Effect^  54. 

Aet  of  March  8, 1011,  Ch.  217,  54. 

Pensacola  Customs  District^  Fla, — Saint  Andrews  Made  Subpart  of  Entry ^ 
54- 

Aet  of  March  8,  101 1,  Ch.  228,  54. 

Mobile  J  Ala,^  Customs  District — Birmingham  Made  Subpart  of  Entry ^ 

Aetof  Mare^\  1011,  Ch.  285,  54. 

Special  Agents  of  Treasury  Department  ^-^  Appointment  and  Salaries^  54. 

Aet  of  July  26, 1011,  Ch.  8, 55. 

Sec.  I,  Duties  on  Canadian  Products^  55. 

2.  Pulp  and  Paper ^  63. 

3,  Trade  Agreements  with  Canada^  6 «. 

Aet  Of  July  27, 1011,  Ch.  4,  63. 

Customs  Duties  —  Free  List,  63. 

Aet  Of  Auff.  17, 1011,  Ch.  88,  64. 

Brownsville^  Tex. ,  Granted  Immediate  Transportation  Facilities^  64. 

CBOSS-BEFBRENCE. 

Court  of  Customs  Appeals,  see  JUDICIARY. 
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A0t  of  April  S7,  1910.  CUSTOMS  DUTIES.  A«t  of  Jum  10,  1910. 

All  Act  To  nuke  Batos  RovfOt  in  tho  State  of  Louisiana,  a  ralipdrt  of  entry,  and  for  otker 

pnxpoiet. 

[iice  of  AprU  97,  1910,  ch.  198.] 

[Sec.  1.]  [New  Orleans,  La.,  customs  district  —  Baton  Rouge  made  sub- 
port  of  entry.]  That  Baton  Bouge,  in  the  State  of  Louisiana,  is  hereby  made 
a  £ubport  of  entry  in  the  district  of  New  Orleans,  and  the  necessary  customs 
officers  stationed  at  said  port  may,  in  the  discretion  of  the  Secretary  of  Hie 
Treasury,  enter  and  clear  vessels,  receive  duties,  fees,  and  other  moneys^  and 
perform  such  other  service  as,  in  his  judgment,  the  interest  of  commerce  may 
require.   [36  Stat.  L.  SSB.] 

.  Seo.  2.  [Territory  included.']  That  the  limits  of  the  subport  of  Baton 
Bouge,  as  herein  created,  shall  be  as  follows:  Both  sides  of  tlie  Misaisaippi 
Biver,  extending  from  Conrads  Point  on  the  south  to  Scotts  Bluff  on  the  north 
at  the  point  where  the  west  line  of  section  sixtynseven,  township  six,  south  of 
range  one  west,  Oreensburg  land  district,  intersects  the  left  bank  of  the  Missis- 
sippi Biver,  including  all  territory  comprised  within  the  following  boundaries, 
to  wit:  North  by  a  due  east  and  west  line  drawn  through  said  last-named  point 
and  extending  four  miles  east  and  three  miles  west  tiberefrom;  on  the  south 
by  a  due  east  and  west  line,  drawn  through  the  extreme  western  point  of  Con- 
rads Point  and  extending  four  miles  east  and  three  miles  west  tiieref rom ;  on 
the  east  by  a  straight  line  connecting  the  eastern  termini  of  said  north  and 
south  boundary  lines  and  west  by  a  straight  line  connecting  the  western  termini 
of  said  north  and  south  boundary  linea  [86  8tai.  L.  SS6,] 


iAn  Act  To  Uoenae  enitom-lionie  Ivr <teia. 
[Atft  of  June  10,  1910,  oh.  983.] 

[Seo.  1.]  [Custchn-house  brokers  —  licenses  required.]  That  the  collector 
or  chief  officer  of  the  customs  at  any  port  of  entry  or  delivery  shall,  upon  appli- 
cation, issue  to  any  person  of  good  moral  character,  being  a  citizen  of  die  United 
States  a  license  to  transact  business  as  a  custom-house  broker  in  the  collection 
district  in  which  such  license  is  issued,  and  on  and  after  sixty  days  from  the 
approval  of  this  Act  no  person  shall  transact  business  as  a  customrhouse  broker 
without  a  license  granted  in  accordance  with  this  provision ;  but  this  Act  shall 
not  be  so  construed  as  to  prohibit  any  person  from  transacting  business  at  a  cus- 
tom-house pertaining  to  his  own  importations.  [S6  8tat.  L.  i6J^] 

Seo.  2.  [Revocation  of  license.]  That  the  collector  or  chief  officer  of  the 
customs  may  at  any  time,  for  good  and  sufficient  reasons,  serve  notice  in  writing 
upon  any  custom-house  broker  so  licensed  to  show  cause  why  said  license  shall 
not  be  revoked,  which  notice  shall  be  in  the  form  of  a  statement  sfpecifically 
setting  forth  the  grounds  of  complaint  The  collector  or  chief  officer  of  customs 
shall  within  ten  days  thereafter  notify  the  custom-house  broker  in  writing  of  a 
hearing  to  be  held  before  him  within  five  days  upon  said  charges.  At  such  hear- 
ing the  custom-house  broker  may  be  represented  by  counsel,  and  all  proceed- 
ings, including  the  proof  of  the  charges  and  the  answer  thereto,  shall  be  pre- 
sented, with  right  of  cross-examination  to  both  parties,  and  a  stenographic 
record  of  the  same  shall  be  made  and  a  copy  thereof  shall  be  delivered  to  the 
custom-house  broker.  At  the  conclusion  of  such  hearing  the  collector  or  chief 
officer  of  customs  shall  forthwith  transmit  all  papers  and  the  stenographic 
report  of  the  hearing,  which  shall  constitute  the  record  in  the  case,  to  l!he 
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Secretary  of  the  Treasury  for  his  action.  Thereupon  the  said  Secretary  of  the 
Treasury  shall  have  the  right  to  revoke  the  license  of  any  custom-house  broker, 
in  which  case  formal  notice  shall  be  given  such  custom-house  broker  within  ten 
days.  [56  Stat  L.  Jl^6^.'] 

Sec.  3.  [Review  by  courtJi  That  any  licensed  custom-house  broker  ag- 
grieved by  the  decision  of  the  Secretary  of  the  Treasury  may,  within  thirty 
days  thereafter,  and  not.  afterwards,  apply  to  the  United  States  circuit  court 
for  the  circuit  in  which  the  collection  district  is  situated  for  a  review  of  such 
decision.  Such  application  shall  be  made  by  filing  in  the  office  of  the  clerk 
of  said  court  a  petition  praying  relief  in  the  premises.  Thereupon  the  court 
shall  immediately  give  notice  in  writing  of  such  application  to  the  Secretary 
of  the  Treasury,  who  shall  forthwith  transmit  to  said  court  the  record  and 
evidence  taken  in  the  case,  together  with  a  statement  of  his  decision  therein. 
The  filing  of  such  application  shall  operate  as  a  stay  of  the  revocation  of  the 
license.  The  matter  may  be  brought  on  to  be  heard  before  the  said  court  in 
the  same  manner  as  a,  motion,  by  either  the  United  States  district  attorney  or 
the  attorney  for  the  custom-house  broker,  and  the  decision  of  said  United 
States  circuit  court  for  the  circuit  in  which  the  collection  district  is  situated 
shall  be  upon  the  merits  as  disclosed  by  the  record  and  be  final,  and  the  pro- 
ceedings remanded  to  the  Secretary  of  the  Treasury  for  further  action  to  be 
taken  in  accordance  with  the  terms  of  the  decree.    [86  Stat  L.  466.] 

Sbc.  4.  IBegulations,']  That  the  Secretary  of  the  Treasury  shall  prescribe 
regalations  necessary  or  convenient  for  carrying  this  Act  into  effect.  [SO  Stat. 
L  -465.] 

Sbc.  5.  [^'Person"  defined,]  That  the  word  person  wherever  used  in  this 
Act  shall  include  persons,  copartnerships,  associations,  joint  stock  associations 
and  corporations.   [56  Stat.  L.  465.] 


Aa  Act  BataUidiliig  Saatport,  Idaho,  a  snbport  of  entry  in  tbe  euitoma-collection  dJatrict  of 

Montana  and  Idaho,  and  for  othor  parpoooi. 

[Act  of  June  13,  1910,  ch.  289.] 

[Eastport,  Idaho  —  made  subport  of  entry.]  That  Eastport,  Idaho,  be,  and 
the  same  is  hereby,  established  a  subport  of  entry  in  the  customs-collection  dis- 
trict of  Montana  and  Idaho,  and  that  the  privileges  of  the  first  section  of  the 
Act  approved  June  tenth,  eighteen  hundred  and  eighty,  governing  the  imme- 
diate transportation  of  dutiable  merchandise  without  appraisement,  be,  and 
the  same  are  hereby,  extended  to  the  said  subport  of  Eastport,  Idaho.  \_36  Stat. 
L  i67.] 

For  sec.  1  of  Act  of  June  10,  1880,  see  2  Fed.  Stat.  Annot  712. 


An  Act  To  amend  sections  tw^ty-flve  hundred  and  eighty-six  and  twenty-flve  hundred  and 
ei^ty-seven  of  the  Revised  Statutes  of  the  United  States,  as  amended  hy  the  Acts  of 
April  twenty-fifth,  eighteen  hundred  and  eighty-two,  and  August  twenty-eighth,  eighteen 
huadred  and  ninety,  relating  to  collection  districts  in  Oregon. 

[Act  of  June  22,  1910,  ch,  311.] 

[Seo.  1.]  [Customs  —  Oregon  collection  districts.]  That  section  twenty- 
five  hundred  and  eightynsix  of  the  Eevised  Statutes  of  the  United  States  be 
amended  so  as  to  read  as  follows: 

F.  8.  A.  Supp.— 4  40 


A0t  of  Juo  t3,  1910.  CUSTOMS  DUTIES.  Aet  of  Jaao  t3,  1910. 

''SbC.  2586.  There  shall  be  in  the  State  of  Oregon  four  collection  dis- 
tricts,  as  follows: 

"  First  The  district  of  Coos  Bay,  to  comprise  all  of  the  waters  and  shores 
of  that  part  of  the  State  of  Oregon  lying  south  and  east  of  the  north  bank  of 
the  Siuslaw  Siver  and  west  of  the  summit  of  the  Coast  Bange  of  mountains ; 
in  which  Coos  Bay,  in  Coos  County,  shall  be  the  port  of  entry,  and  Ellens- 
burg,  at  the  mouth  of  the  Eogue  River;  Port  Orford  and  Oardiner,  on  the 
TJmpqua  River,  ports  of  delivery. 

^^  Second.  The  district  of  Yaquina,  to  comprise  all  the  waters  and  shores 
lying  north  and  east  of  the  north  bank  of  the  Siuslaw  River  to  the  forty-fifth 
degree  of  north  latitude  and  west  of  the  summit  of  the  Coast  Range  of  moun- 
tains; in  which  Yaquina  shall  be  the  port  of  entry  and  Newport  a  port  of 
delivery. 

^^  Third.  The  district  of  Astoria,  to  comprise  all  the  waters  and  shores 
lying  within  the  territory  described  as  follows:  Beginning  at  the  summit  of 
the  Coast  Mountains,  on  the  forty-fifth  degree  north  latitude,  running  thence 
west  to  the  Pacific  Ocean,  thence  north  to  where  the  north  bank  of  the  Columbia 
River  intersects  the  Pacific  Ocean,  thence  easterly  and  southerly  along  but 
excluding  the  north  bank  of  the  Columbia  River  to  where  one  hundred  and 
twenty-two  degrees  forty-six  minutes  fifty-five  seconds  west  longitude  intersects 
forty-five  degr^s  fifty-one  minutes  north  latitude,  thence  westerly  to  the  summit 
of  the  Coast  Mountains,  thence  southerly  along  the  summit  of  said  Coast 
Mountains  to  the  place  of  beginning;  in  whidi  Astoria  shall  be  the  port  of 
entry. 

"  Fourth.  The  district  of  Portland,  to  comprise  all  the  waters  and  shores 
^in  the  State  of  Oregon,  excluding  the  north  bank  of  the  Columbia  River  be- 
tween the  States  of  Oregon  and  Washington,  not  described  in  the  collection 
districts  of  Coos  Bay,  Yaquina^  and  Astoria;  in  which  Portland  shall  be  the 
port  of  entry.''  [56  Stat.  L.  579.] 

For  R.  S.  sec.  2586,  see  2  Fed.  Btat.  Annot.  563. 

Sbo.  2.  [O-fficers.']  That  section  twenty-five  hundred  and  eighly-seven  of 
the  Revised  Statutes  of  the  United  States  be  amended  so  as  to  read  as  follows : 

''  Sec.  2587.  There  shall  be  in  the  collection  districts  in  the  State  of  Ore- 
gon the  following  officers : 

"  First  In  the  district  of  Cooe  Bay  a  collector,  who  shall  reside  at  Empire 
City,  and  three  deputy  collectors,  who  may  be  appointed  by  the  collector,  with 
the  approval  of  the  Secretary  of  the  Treasury,  and  of  whom  one  shall  reside  at 
EUensburg,  one  at  Port  Orford,  and  one  at  Gardiner. 

"  Second.  In  the  district  of  Yaquina  a  collector,  who  shall  reside  at  Ya- 
quina, and  who  shall  receive  a  salary  of  one  thousand  dollars  a  year,  with 
the  fees  allowed  by  law  and  a  commission  on  all  customs  moneys^  collected  and 
accounted  for  by  him,  such  salary,  fees,  and  commissions  ^ot  to  exceed  the 
sum  of  two  thousand  five  hundred  dollars  per  year. 

'^  Third.  In  the  district  of  Astoria  a  collector,  who  shall  reside  at  Astoria, 
and  who  shall  receive  a  salary  of  three  thousand  dollars  a  year,  and  storage 
charges  not  exceeding  three  hundred  dollars  per  annum  in  lieu  of  all  compensa- 
tion now  allowed  by  law. 

"  Fourth.  In  the  district  of  Portland  a  collector,  who  shall  receive  a  salary 
of  six  thousand  dollars  a  year,  in  lieu  of  present  salary,  fees,  commissions, 
storage,  and  all  perquisites  of  every  name  and  nature;  and  an  appraiser,  who 
shall  receive  a  salary  of  three  thousand  dollars  a  year,  both  of  whom  shall 
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reside  at  Portland,  Oregon :  Provided,  however.  That  nothing  in  this  Act  shall 
be  construed  as  in  any  way  affecting  the  action  heretofore  taken  by  the  Secre- 
tary of  the.  Treasury  under  the  provisions  of  section  two  hundred  and  fifty- 
three  of  the  Kevised  Statutes  in  discontinuing  Port  Orford,  Gardiner,  Ellens- 
burg,  and  Newport  as  ports  of  delivery,  nor  as  requiring  customs  officers  to  be 
stationed  at  such  places/'    ISO  Stat.  L.  679.] 

See  2  Fed.  Stat.  Aimot.  66a 


in  Aet  Chanpng  the  name  of  the  Saint  Johns  coUection  distiicty  in  the  State  of  Floxidat  to 

the  JackaonviUe  coUection  district. 

[Act  of  June  28 f   1910,  ch.  866.] 

[Saint  Johns,  Fla.,  district  changed  to  Jacksonville.']  That  the  name  of 
the  collection  district  in  the  State  of  Florida  now  known  as  the  Saint  Johns 
collection  district  be,  and  the  same  is  hereby,  changed  to  the  Jacksonville  col- 
lection district     lS6  Stat.  L.  692.] 


An  Aet  Amending  the  statutes  in  relation  to  the  immediate  transportation  of  dutiable  goods 

and  merchandise. 

[Act  of  June  26,  1010,  ch.  898.} 

• 

[New  London,  Conn.,  granted  immediate  transportaiian  privileges.]  That 
the  privileges  of  the  first  section  of  the  Act  approved  June  tenth,  eighteen  hun- 
dred and  eighty,  entitled  ^^An  Act  to  amend  the  statutes  in  relation  to  immediate 
transportation  of  dutiable  goods,  and  for  other  purposes,''  be,  and  the  same  are 
hereby,  extended  to  the  port  of  New  London,  in  the  customs  collection  district 
of  New  London,  Connecticut    [56  Stat.  L.  8£8.] 

See  2  Fed.  Stat.  Annot.  712. 


Aa  Act  To  limit  and  fix  the  compensation  of  the  appraiser  of  merchandise  at  the  port  of 

San  Francisco. 

[Act  of  Jan.  28,  1011,  ch.  26.] 

[Sbo,  1.]  [San  Francisco,  Cal.  —  appraiser's  salary  increased.]  That  the 
appraiser  of  merchandise  at  San  Francisco  shall  receive  a  salary  of  four  thou- 
sand dollars  per  annum.  [36  Stai.  L.  89 J^.] 

Sbc.  2.  [Inconsistent  laws  repealed.]  That  all  laws  and  parts  of  laws  in- 
consistent herewith  are  repealed.     [S6  Stai.  L.  89 i.] 


Aa  Act  To  provide  for  the  lading  or  unlading  of  vessds  at  nii^t,  the  preliminary  entry  of 

vessels,  and  for  other  purposes. 

[Aet  of  Feb.  18,  1011,  oh.  4:6.] 

SsoTioir  '1.  [Customs  -^  lading  and  unlading  vessels,  etc.,  at  night.]  That 
apon  arrival  at  any  port  in  the  United  States  of  any  vessel  or  other  conveyance 
from  a  foreign  port  or  place,  either  directly  or  by  way  of  another  port  in  the 
United  States,  or  upon  such  arrival  from  another  port  in  the  United  States 
of  any  vessel  or  other  conveyance  belonging  to  a  line  designated  by  the  Secre- 
tary of  the  Treasury  as  a  common  carrier  of  bonded  merchandise,  and,  after 
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due  report  and  entry  of  such  vessel  in  accordance  with  existing  law  or  due 
report,  under  such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe, 
of  the  arrival  of  such  other  conveyances,  the  collector  of  customs,  with  the  con- 
currence of  the  naval  officer  at  ports  where  there  is  a  naval  officer,  shall  grants 
upon  proper  application  therefor,  a  special  license  to  lade  or  unlade  the  cargo 
of  any  such  vessel  or  other  conveyance  at  night;  that  is  to  say,  between  sunset 
and  sunrise.  IS6  Stat.  L.  899.] 

Sec.  2.  [Prelimmary  entry  to  hoarding  officer  —  oath,  manifest,  etc.  — 
discharge  of  cargo  on  amvaL'\  That  the  master  of  any  vessel  from  a  foreign 
port  or  place,  upon  arrival  .within  a  customs  collection  district  of  the  United 
States,  bound  to  a  port  of  entry  in  such  district,  may  make  preliminary  entry 
of  the  vessel  by  making  oath  or  affirmation  to  the  tl*uth  of  the  statements  con- 
tained in  his  original  manifest  and  delivering  his  said  original  manifest  to  the 
customs  officer  who  shall  board  such  vessel  within  such  district,  with  a  copy  of 
said  original  manifest  for  the  use  of  the  naval  officer  at  ports  where  there  is  a 
naval  officer;  whereupon,  upon  arrival  at  the  wharf  or  place  of  discharge,  the 
lading  or  unlading  of  the  cargo  of  such  vessel  may  proceed,  by.  both  day  and 
night,  under  such  regulations  as  the  Secretary  of  Uie  Treasury  may  prescribe. 
IS6  Stat.  L.  900.} 

Sbo.  3.  [Bond  required  for  immediate  lading  or  unlading  —  continuing 
bond  for  special  licenses  and  permits.}  That  before  any  such  special  license  to 
lade  or  unlade  at  night  shall  be  granted  and  before  any  permit  shall  be  issued 
for  the  immediate  lading  or  unlading  of  any  such  vessel  after  preliminary 
entry,  as  hereinbefore  provided,  either  by  day  or  by  night  the  master,  owner, 
agent,  or  consignee  of  such  vessel  or  other  conveyance  shall  make  proper  applica- 
tion therefor  and  shall  at  the  same  time  execute  and  deliver  to  the  United 
States,  through  the  collector  of  customs,  a  good  and  sufficient  bond,  in  a  penal 
sum  to  be  approved  by  the  said  collector,  conditioned  to  indemnify  and  save  the  . 
United  States  harmless  from  any  and  all  losses  and  liabilities  which  may  occur 
or  be  occasioned  by  reason  of  the  granting  of  such  special  license  or  the  issuing 
or  granting  of  such  permit  for  immediate  lading  or  unlading;  or  the  master, 
owner,  agent,  consignee,  or  probable  consignee,  as  aforesaid,  may  execute  and 
deliver  to  the  United  States,  in  like  manner  and  form,  a  good  and  suffixnient 
bond,  in  the  penal  sum  of  fifty  thousand  dollars,'  conditioned  to  indemnify  and 
save  the  United  States  harmless  from  any  and  all  losses  and  liabilities  which 
may  occur  or  be  occasioned  by  reason  of  the  granting  of  such  special  licenses 
and  the  issuing  or  granting  of  such  permits  for  immediate  lading  or  unlading 
by  day  and  night  during  a  period  of  six  months.   \_S6  Stat.  L.  900.} 

Sec.  4.  \_Issue  of  licenses  and  permits  —  formal  eniry  required.}  Such 
application  having  been  duly  made  and  the  required  bond  having  been  duly 
executed  and  delivered,  special  license  or  licenses  to  lade  or  unlade  at  night 
after  regular  entry  of  vessels,  and  due  report  of  other  conveyances,  may  be 
granted,  and  a  permit  or  permits  may  be  issued  for  the  immediate  lading  and 
unlading,  by  day  and  nighty  of  vessels  admitted  to  preliminary  entry,  or  of 
other  conveyances  of  which  due  report  of  arrival  has  been  made:  Provided, 
That  the  provisions  of  this  Act  shall  extend  and  be  applicable  to  any  vessels  or 
other  conveyances  bound  to  a  port  of  entry  in  the  United  States  to  be  unladen 
at  a  port  of  delivery  or  to  be  unladen  at  a  place  of  discharge  designated  by  the 
Secretary  of  the  Treasury  under  the  provisions  of  section  twenty-seven  hun- 
dred and  seventy-six  of  the  Revised  Statutes  as  amended:  Provided  further. 
That  when  preliminary  entry  of  a  vessel  shall  be  made  by  the  master  as  herein 
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provided  he  shall  not  be  relieved  from  making  due  report  and  entry  of  his 
vessel  at  the  custom-house  in  accordance  with  existing  law^  and  any  liability 
of  the  master  or  owner  of  any  such  vessel  to  the  owner  or  consignee  of  any 
merchandise  landed  from  her  shall  not  be  affected  by  the  granting  of  such 
special  license,  bi;t  such  liability  shall  continue  until  the  merchandise  is 
properly  removed  from  the  dock  whereon  the  same  may  be  landed.  \_S6  Stat.  L. 
900.] 

For  R.  S.  sec.  2726,  see  2  Fed  Stat.  Annot.  004. 

Sec.  5.  \_Inspector8,  etc.  • —  extra  pay  for  night  service  —  payment  to  col- 
lector by  master,  etc.  —  rates  to  employees  —  boarding  officers,  etc.,  moAf  ad- 
minister oaihs  —  payment  for  services  at  night,  etc.]  That  the  Secretary  of  the 
Treasury  shall  fix  a  reasonable  rate  of  extra  compensation  for  night  services 
of  inspectors,  storekeepers,  weighers,  and  other  customs  officers  and  employees  in 
connection  with  the  lading  or  unlading  of  cargo  at  night,  or  the  lading  at  night 
of  cargo  or  merchandise  for  transportation  in  bond  or  for  exportation  in  bond, 
or  for  the  exportation  with  benefit  of  drawback,  but  such  rate  of  compensation 
shall  not  exceed  an  amount  equal  to  double  the  rate  of  compensation  allowed 
to  each  such  officer  or  employee  for  like  services  rendered  by  day,  the  said  extra 
compensation  to  be  paid  by  the  master,  owner,  agent,  or  consignee  of  such  vessel 
or  other  conveyance,  whenever  such  special  license  or  permit  for  immediate 
lading  or  unlading  or  for  lading  or  unlading  at  night  or  on  Sundays  or  holi- 
days shall  be  granted,  to  the  collector  of  customs,  who  shall  pay  the  same  to  the 
several  customs  officers  and  employees  entitled  thereto  according  to  the  rates 
fixed  therefor  by  the  Secretary  of  the  Treasury.  Customs  officers  acting  as 
boarding  officers,  and  any  customs  officer  who  may  be  designated  for  that  pur- 
pose by  the  collector  of  customs,  are  hereby  authorized  to  administer  the  oath 
or  affirmation  herein  provided  for,  and  such  boarding  officers  shall  be  allowed 
extra  compensation  for  sendees  in  boarding  vessels  at  night  or  on  Sundays  or 
holidays  —  at  the  rate  prescribed  by  the  Secretary  of  the  Treasury  as  herein 
provided,  the  said  extra  compensation  to  be  paid  by  the  master,  owner,  agent, 
or  consignee  of  such  vessels.   [S6  Stat.  L.  901.] 

Sbc.  6.  [Laws  repealed.]  That  section  twenty-eight  hundred  and  seventy- 
one  of  the  Revised  Statutes,  the  Act  approved  June  thirtieth,  nineteen  hundred 
and  six,  entitled  "An  Act  to  amend  section  twenty-eight  hundred  and  seventy- 
one  of  the  Eevised  Statutes,"  and  section  one  of  the  Act  approved  June  fifth, 
'  eighteen  hundred  and  ninety-four,  entitled  "An  Act  to  facilitate  the  entry  of 
steamships,"  and  all  Acts  or  parts  of  Acts  inconsistent  herewith  are  hereby 
repealed.   [56  Stat:  L.  901.] 

For  tho  Act  of  June  30, 1906,  see  1909  Supp.  Fed.  Stat.  Annot.  103;  for  the  Act  of  June  6, 
1804,  Bee  2  Fed.  Stat.  Annot.  660. 


An  Act  To  authorise  the  receipt  of  certified  checks  drawn  on  national  and  State  tanks  for 

duties  on  imports  and  internal  taxes,  and  for  other  purposes. 

[Act  of  March  2,   1911,  ch.  191.] 

[Seo.  1.]  [Certified  checks  —  accepted  for  cvstoms  duties  and  internal 
revenue.]  That  it  shall  be  lawful  for  collectors  of  customs  and  of  internal 
revenue  to  receive  for  duties  on  imports  and  internal  taxes  certified  checks 
drawn  on  national  and  State  banks,  and  trust  companies  during  such  time  and 
under  such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe.     No 
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person,  however^  who  may  be  indebted  to  the  United  States  on  account  of  duties 
on  imports  or  internal  taites  who  shall  have  tendered  a  certified  check  or  checks 
as  provisional  payment  for  snch  duties  or  taxes,  in  accordance  with  the  terms  of 
this  Act,  shall  be  released  from  the  obligation  to  make  ultimate  payment  thereof 
until  such  certified  check  so  received  has  been  duly  paid ;  and  if  any  such  check 
so  received  is  not  duly  paid  by  the  bank  on  which  it  is  drawn  and  so  certifying, 
the  United  Stated  shall,  in  addition  to  its  right  to  exact  payment  from  the 
party  originally  indebted  therefor,  have  a  lien  for  the  amount  of  such  che<^ 
upon  all  the  assets  of  such  bank;  and  such  amount  shall  be  paid  out  of  its 
assets  in  preference  to  any  or  all  other  claims  whatsoever  against  said  bank, 
except  the  necessary  costs  and  expenses  of  administration  and  the  reimburse- 
ment of  the  United  States  for  the  amount  expended  in  the  redemption  of  the 
circulating  notes  of  such  bank.   {S6  Stat.  L.  966.] 

Sbo.  2.  lEffecf]    That  this  Act  shall  be  effective  on  and  after  June  firsts 
nineteen  hundred  and  eleven.    [S6  Stat  L.  966.'] 


An  Act  To  designate  Saint  Andxewi,  Floridai  as  a  aobport  of  entry. 

[Act  of  Mardh  8,  1911,  Oi.  917.} 

[PensOfCola  customs  district,  Fla.  —  Saint  Andrews  made  subpart  of  entry.] 
That  Saint  Andrews,  in  the  State  of  Florida,  is  hereby  made  a  subport  of  entry 
in  the  district  of  Pensacola,  and  the  necessary  customs  officers  may,  in  the  dis- 
cretion of  the  Secretary  of  the  Treasury,  be  stationed  at  said  subport  with 
authority  to  enter  and  clear  vessels,  receive  duties,  fees,  and  other  moneys,  and 
perfonn  such  other  services  as,  in  his  judgment,  the  interest  of  commerce  may 
require,  and  said  officers  shall  receive  such  compensation  as  he  may  allow. 
[S6  Stat.  L.  1080.] 


An  Act  To  constitute  Birmini^iam,  in  the  State  of  Alabama,  a  subport  of  entry. 

[Act  of  March  3,  1911,  ch.  928.] 

IMobile,  Aid.,  customs  district  —  Birmingham  made  subport  of  entry.'] 
That  Birmingham,  in  the  State  of  Alabama,  be,  and  the  same  is  hereby,  con- 
stituted a  subport  of  entry  in  the  customs  collection  district  of  Mobile,  and 
that  the  privileges  of  section  seven  of  the  Act  approved  June  tenth,  eighteen 
hundred  and  eighty,  governing  the  immediate  transportation  of  dutiable  mer- 
chan4ise  without  appraisement,  be,  and  the  same  are  hereby,  extended  to  the 
said  subport  of  Birmingham,  Alabama.  [56  Stai.  L.  1086.] 

See  ]2  Fed  Stat.  Annot.  715. 


[Special  agents  of  Treasury  Department  —  appointment  and  salaries.'] 
*  *  *  Hereafter  the  number  and  compensation  of  special  agents  to  be 
appointed  by  the  Secretary  of  the  Treasury  under  section  twenty-six  hundred 
and  forty-nine  of  the  Revised  Statutes  of  the  United  States,  shall  be  as  follows : 

One  supervising  agent  who  shall  supervise  and  direct  the  special  agents  of 
the  Treasury  Department  and  who  shall  receive,  in  addition  to  the  necessary 
traveling  expenses  actually  incurred  by  him,  a  compensation  of  four  thousand 
five  hundred  dollars  per  annum ; 
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Ten  special  agents  who  shall  each  receive,  in  addition  to  the  necessary 
traveling  eixpenses  actually  incurred  by  him,  a  compeasation  to  be  fixed  by  the 
Secretary  of  the  Treasury,  not  to  exceed  twelve  dollars  per  day ; 

Ten  special  agents  who  shall  each  receive,  in  addition  to  the  necessary 
traveling  expenses  actually  incurred  by  him,  a  compensation  to  be  fixed  by  the 
Secretary  of  the  Treasury,  not  to  exceed  ten  dollars  per  day ;  and 

Ten  special  agents  who  shall  each  receive,  in  addition  to  the  necessary 
traveling  expenses  actually  incurred  by  him,  a  compensation  to  be  fixed  by  the 
Secretary  of  the  Treasury  not  to  exceed  eight  dollars  per  day.  \^S6  Stat.  L. 
189S.']  ' 

For  R.  S.  sec.  8649,  see  8  Fed.  Stat.  Annot.  590. 

The  above  la  from  the  Sundry  Civil  Appropriation  Act  of  March  i,  1911,  eh.  886. 


As  Act  To  promote  redpiocal  trade  reUtiona  with  the  Dominion  of  Canada,  and  for  other 

pnrpoiea. 

[iloe  of  July  26,  1911,  ch.  a.] 

[Sbo.  1.]  [Dviies  on  Canadian  products.']  That  there  shall  be  levied,  col- 
lected, and  paid  upon  the  articles  hereinafter  enumerated,  the  growth,  product 
or  manufacture  of  the  Dominion  of  Canada,  when  imported  therefrom  into  the 
United  States  or  any  of  its  possessions  (except  the  Philippine  Islands  and  the 
islands  of  Guam  and  Tutuila),  in  lieu  of  the  duties  now  levied,  collected,  and 
paid,  the  following  duties,  namely : 

Fresh  meats:  Beef,  veal,  mutton,  lamb,  pork,  and  all  other  fresh  or  re- 
frigerated meats  excepting  game,  one  and  one-fourth  cents  per  pound. 

Bacon  and  hams,  not  in  tins  or  jars,  one  and  one-fourth  cents  per  pound. 

Meats  of  all  kinds,  dried,  smoked,  salted,  in  brine,  or  prepared  or  preserved 
in  any  manner,  not  otherwise  herein  provided  for,  one  and  one-fourth  cents  per 
ponnd. 

Canned  meats  and  canned  poultry,  twenty  per  centum  ad  valorem. 

Extract  of  meat,  fluid  or  not,  twenty  per  centum  ad  valorem. 

Lard  and  compounds  thereof,  cottolene  and  cotton  istearine,  and  animal 
stearine,  one  and  one-fourth  cents  per  pound. 

Tallow,  forty  cents  per  one  hundred  pounds.       x 

Egg  yolk,  egg  albumen,  and  blood  albumen,  seven  and  one-half  per  centum 
ad  valorem. 

Fish  (except  shellfish)  by  whatever  name  known,  packed  in  oil,  in  tin  boxes 
or  cans,  including  the  weight  of  the  package:  (a)  when  weighing  over  twenty 
ounces  and  not  over  thirty-six  ounces  each,  five  cents  per  package;  (b)  when 
weighing  over  twelve  ounces  and  not  over  twenty  ounces  each,  four  cents  per 
package ;  (c)  when  weighing  twelve  ounces  each  or  less,  two  cents  per  package ; 
(d)  when  weighing  thirty-six  ounces  each  or  more,  or  when  packed  in  oil,  in 
bottles,  jars,  or  k^,  thirty  per  centum  ad  valorem. 

Tomatoes  and  other  vegetables,  including  com,  in  cans  or  other  air-tight 
packages,  and  including  the  wei^t  of  the  package,  one  and  one-fourth  cents 
per  pound. 

Wheat  flour  and  semolina,  and  rye  flour,  fifty  cents  per  barrel  of  one  hun- 
dred and  ninety-six  pounds. 

Oatmeal  and  rolled  oats,  including  the  weight  of  paper  covering,  fifty  cents 
per  one  hundred  pounds. 

Com  meal,  twelve  and  one-half  cents  per  one  hundred  pounds. 

Barley  malt,  forty-five  cents  per  one  hundred  pounds. 
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Barley,  pot,  pearled,  or  patent,  one-half  cent  per  pound. 

Buckwheat  flour  or  meal,  one-half  cent  per  pound. 

Split  peas,  dried,  seven  and  one-half  cents  per  bushel  of  sixty  pounds. 

Prepared,  cereal  foods,  not  otherwise  provided  for  herein,  seventeen  and  one- 
half  per  centum  ad  valorem. 

Bran,  middlings,  and  other  offals  of  grain  used  for  animal  food,  twelve  and 
one-half  cents  per  one  hundred  pounds. 

Macaroni  and  vermicelli,  one  cent  per  pound. 

Biscuits,  wafers,  and  cakes,  when  sweetened  with  sugar,  honey,  molasses, 
or  other  material,  twenty-five  per  centum  ad  valorem. 

Biscuits,  wafers,  cakes,  and  other  baked  articles,  composed  in  whole  or  in 
part  of  eggs  or  any  kind  of  flour  or  meal,  when  combined  with  chocolate,  nuts, 
fruits,  or  confectionery;  also  candied  peel,  candied  popcorn,  candied  nuts, 
candied  fruits,  sugar  candy,  and  confectionery  of  all  kinds,  thirty-two  and  one- 
half  per  centum  ad  valorem. 

Maple  sugar  and  maple  sirup,  one  cent  per  pound. 

Pickles,  included  pickled  nuts,  sauces  of  all  kinds,  and  fish  paste  or  sauce, 
thirty-two  and  one-half  per  centum  ad  valorem. 

Cherry  juice  and  prune  juice,  or  prune  wine,  and  other  fruit  juices  iind 
fruit  sirup,  nonalcoholic,  seventeen  and  one-half  per  centum  ad  valorem. 

Mineral  waters  and  imitations  of  natural  mineral  waters,  in  bottles  or  jugs, 
seventeen  and  one-half  per  centum  ad  valorem. 

Essential  oils,  seven  and  one-half  per  centum  ad  valorem. 

Grapevines;  gooseberry,  raspberry,  and  current  \_sic\  bushes,  seventeen  and 
one-half  per  centum  ad  valorem. 

Farm  wagons  and  finished  parts  thereof,  twenty-two  and  one-half  per 
centum  ad  valorem. 

Plows,  tooth  and  disk  harrows,  harvesters,  reapers,  agricultural  drills  and 
planters,  mowers,  horserakes,  cultivators ;  threshing  machines,  including  wind- 
stackers,  baggers,  weighers,  and  self-feeders  therefor  and  finished  parts  thereof 
imported  for  repair  of  the  foregoing,  fifteen  per  centum  ad  valorem. 

Portable  engines  with  boilers,  in  combinatiop,  horsepower  and  traction 
engines  for  farm  purposes;  hay  loaders,  potato  diggers,  fodder  oi:  feed  cutters, 
grain  crushers,  fanning  mills,  hay  tedders,  farm  or  field  rollers,  manure 
spreaders,  weeders,  and  windmills,  and  finished  parts  thereof  imported  for 
repair  of  the  foregoing,  except  shafting,  twenty  per  centum  ad  valorem. 

Grindstones  of  sandstone,  not  mounted,  finished  or  not,  five  cents  per  one 
hundred  pounds. 

Freestone,  granite,  sandstone,  limestone,  and  all  other  monumental  or  build- 
ing stone,  except  marble,  breccia,  and  onyx,  unmanufactured  or  not  dressed, 
hewn,  or  polished,  twelve  and  one-half  per  centum  ad  valorem. 

Hoofing  slates,  fifty-five  cents  per  one  hundred  square  feet 

Vitrified  paving  blocks,  not  ornamented  or  decorated  in  any  manner,  and 
paving  blocks  of  stone,  seventeen  and  one-half  per  centum  ad  valorem. 

Oxide  of  iron,  as  a  color,  twenty-two  and  one-half  per  centum  ad  valorem. 

Asbestos,  further  manufactured  than  ground;  manufactures  of  asbestos  or 
*  articles  of  which  asbestos  is  the  component  material  of  chief  value,  including 
woven  fabrics,  wholly  or  in  chief  value  of  asbestos,  twenty-two  and  one-half 
per  centum  ad  valorem. 

Printing  ink,  seventeen  and  one-half  per  centum  ad  valorem. 

Cutlery,  plated  or  not  —  pocketknives,  penknives,  scissors  and  shears, 
knives  and  forks  for  household  purposes,  and  table  steels,  twenty-seven  and  one- 
half  per  centum  ad  valorem. 
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Bells  and  gongs,  brass  corners  and  rules  for  printers,  twenty-seven  and  one- 
half  per  centum  ad  valorem. 

Basins,  urinals,  and  other  plumbing  fixtures  for  bathrooms  and  lavatories; 
bathtubs,  sinks,  and  laundry  tubs  of  earthenveare,  stone,  cement,  or  clay,  or  of 
other  material,  thirty-two  and  one-half  per  centum  ad  valorem. 

Brass  band  instruments,  twenty-two  and  one-half  per  centum  ad  valorem. 

Clocks,  watches,  time  recorders,  clock  and  watch  keys,  clock  cases,  and 
clock  movements,  twenty^sev^n  and  one-half  per  centum  ad  valorem. 

Printers'  wooden  cases  and  ci^binets  for  holding  type,  twenty-seven  and  one- 
half  per  centum  ad  valorem.    * 

Wood  flour,  twenty-two  and  one-half  per  centum  ad  valorem. 

Canoes  and  small  boats  of  wood,  not  power  boats,  twenty-two  and  one-half 
per  centum  ad  valorem. 

Feathers,  crude,  not  dressed,  colored,^  or  otherwise  manufactured,  twelve 
and  one-half  per  centum  ad  valorem. 

Antiseptic  surgical  dressings,  such  as  absorbent  cotton,  cotton  wool,  lint, 
lamb's  wool,  tow,  jute,  gauzes,  and  oakum,  prepared  for  use  as  surgical  dress- 
ings, plain  or  medicated ;  surgical  trusses,  pessaries,  and  suspensory  bandages 
of  all  kinds,  seventeen  and  one-half  per  centum  ad  valorem. 

Plate  glass,  not  beveled,  in  sheets  or  panes  exceeding  seven  square  feet  each 
and  not  exceeding  twenty-five  square  feet  each,  twenty-five  per  centum  ad 
valorem. 

Motor  vehicles,  other  than  f  on  railways  and  tramways,  and  automobiles  and 
parts  thereof,  not  including  rubber  tires,  thirty  per  centum  ad  valorem. 

Iron  or  steel  digesters  for  the  manufacture  of  wood  pulp,  twenty-seven  and 
one-half  per  centum  ad  valorem. 

If usical  instrument  cases,  fancy  cases  or  boxes,  portfolios,  satchels,  reticules, 
card  cases,  purses,  pocketbooks,  fly  books  for  artificial  fiies,  all  the  foregoing 
composed  wholly  or  in  chief  value  of  leather,  thirty  per  centum  ad  valorem* 

Aluminum  in  crude  form,  five  cents  per  pound. 

Aluminum  in  plates,  sheets,  bars,  and  rods,  eight  cents  per  pound. 

Laths,  ten  cents  per  one  thousand  pieces. 

Shingles,  thirty  cents  per  thousand. 

Sawed  boards,  planks,  deals,  and  other  lumber,  planed  or  finished  on  one 
side,  fifty  cents  per  thousand  feet,  board  measure;  planed  or  finished  on  one 
side  and  tongued  and  grooved,  or  planed  or  finished  on  two  sides,  seventy-five 
cents  per  thousand  feet,  board  measure;  planed  or  finished  on  three  sides,  or 
planed  and  finished  on  two  sides  and  tongued  and  grooved,  one  dollar  and 
twelve  and  one-half  cents  per  thousand  feet,  board  measure ;  planed  and  finished 
on  four  sides,  one  dollar  and  fifty  cents  per  thousand  feet,  board  measure;  and 
in  estimating  board  measure  under  this  schedule  no  deduction  shall  be  made  on 
board  measure  on  account  of  planing,  tonguing,  and  grooving. 

Iron  ore,  including  manganiferous  iron  ore,  and  the  dross  or  residuum  from 
burnt  pyrites,  ten  cents  per  ton :  Provided,  That  in  levying  and  collecting  the 
duty  on  iron  ore  no  deduction  shall  be  made  from  the  weight  of  the  ore  on 
account  of  moisture  which  may  be  chemically  or  physically  combined  therewith. 

Coal  slack  or  culm  of  all  kinds,  such  as  will  pass  through  a  half -inch  screen, 
fifteen  cents  per  ton. 

Provided,  That  the  duties  above  enumerated  shall  take  effect  whenever  the 
President  of  the  United  States  shall  have  satisfactory  evidence  and  shall  make 
proclamation  that  on  the  articles  hereinafter  enumerated,  the  growth,  product, 
or  manufacture  of  the  United  States,  or  any  of  its  possessions  (except  the  Philip- 
pine Islands  and  the  islands  of  Guam  and  Tutuila),  when  imported  therefrom 
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» 

into  the  Dominion  of  Canada,  dudes  not  in  excess  of  tlie  following  are  imposed, 
namely : 

'  Fresh  meats :   Beef,  veal,  mutton,  lamb,  pork,  and  all  other  fresh  or  re- 
frigerated meats  excepting  game,  one  and  one-fourth  cents  per  pound. 

Bacon  and  hams,  not  in  tins  or  jars,  one  and  one-fourth  cents  per  pound. 

Meats  of  all  kinds,  dried,  smoked,  salted,  in  brine,  or  prepared  or  preserved 
in  any  manner,  not  otherwise  herein  provided  for,  one  and  one-fourth  cents  per 
pound. 

Canned  meats  and  canned  poultry,  twenty  per  centum  ad  valorem. 

Extract  of  meat;  fluid  or  not,  twenty  per  cetftum  ad  valorem. 

Lard,  and  compounds  thereof,  cottolene  and  cotton  stearin,  and  animal 
stearin,  one-  and  one-fourth  cents  per  pound. 

Tallow,  forty  cents  per  one  hundred  pounds. 

Egg  yolk,  egg  albumen,  and  blood  albumen,  seven  and  one-half  per  centum 
ad  valorem. 

'  Fish  (except  shellfish),  by  whatever  name  known,  packed  in  oil,  in  tin  boxes 
or  canlB,  including  the  weight  of  the  package:  (a)  when  weighing  over  twenty 
-ounces  and  not  over  thirty-six  ounces  each,  five  cents  per  package;  (b)  when 
weighing  over  twelve  ounces  and  not  over  twenty  ounces  each,  four  cents  per 
pa(£age ;  (c)  when  weighing  twelve  ounces  each  or  less,  two  cents  per  package ; 
(d)  when  weighing  thirty-six  ouilces  each  or  more,  or  when  packed  in  oil,  in 
bottles,  jars,  or  kegs,  thirty  per  centum  ad  valorem. 

Tomatoes  and  other  vegetables,  including  com,  in  cans  or  other  air-tight 
packages,  and  including  the  weight  of  the  package,  one  and  one-fourth  cents 
per  pound. 

Wheat  flour  and  semolina ;  and  rye  flour,  fifty  cents  per  barrel  of  one  )iun- 
dred  and  ninety-six  pounds. 

Oatmeal  and  rolled  oats,  including  the  weight  of  paper  covering,  fifty  cents 
per  one  hundred  pounds. 

Com  ineal,  twelve  and  one-half  cents  per  one  hundred  pounds. 

Barley  malt,  forty-five  cents  per  one  hundred  pounds. 

Barley,  pot,  pearled,  or  patent,  one-half  cent  per  pound. 

Buckwheat  flour  or  meal,  one-half  cent  per  pound. 

Split  peas,  dried,  seven  and  one-half  cents  per  bushel  of  sixty  pounds. 

Prepared  cereal  foods,  not  otherwise  provided  for  herein,  seventeen  and 
one-half  per  centum  ad  valorem. 

Bran,  middlings,  and  other  offals  of  grain  used  for  animal  food,  twelve  and 
one-half  cents  per  one  hundred  pounds. 

Macaroni  and  vermicelli,  one  cent  per  pound. 

Biscuits,  wafers,  and  cakes,  when  sweetened  with  sugar,  honey,  molasses, 
or  other  material,  twenty-five  per  centum  ad  valorem. 

Biscuits,  wafers,  cakes,  and  other  baked  articles,  composed  in  whole  or  in 
part  of  eggs  or  any  kind  of  flour  or  meal,  when  combined  with  chocolate,  nuts, 
fruits,  or  confectionery;  also  candied  peel,  candied  popcorn,  candied  nuts, 
candied  fruits,  sugar  candy,  and  confectionery  of  all  kinds,  thirty-two  and  one- 
half  per  centum  ad  valorem. 

Maple  sugar  and  maple  sirup,  one  cent  per  pound. 

Pickles,  including  pickled  nuts,  sauces  of  all  kinds,  and  fish  paste  or  sauce, 
thirty-two  and  one-half  per  centum  ad  valorem. 

Cheny  juice  and  prune  juice,  or  prune  wine,  and  other  fruit  juices,  and 
fruit  sirup,  nonalcoholic,  seventeen  and  one-half  per  centum  ad  valorem. 

Mineral  waters  and  imitations  of  natural  mineral  waters,  in  bottles  or  jugs, 
seventeen  and  one-half  per  centum  ad  valorem. 
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Essential  oils,  seven  and  one-half  per  centum  ad  valorem. 

Orapevines;  gooseberry,  raspberry,  and  currant  bushes,  seventeen  and  one- 
half  per  centum  ad  valorem* 

Farm  wagons,  and  finished  parts  thereof,  twenty-two  and  one-half  per 
oentmn  ad  valorem. 

Plows,  tooth  and  disk  harrows,  harvesters,  reapers,  argicultural  drills  and 
planters,  mowers,  horserakes,  cultivators ;  thrashing  machines,  including  wind- 
stackers,  baggers,  weighers,  and  self-feeders  therefor,  and  finished  parts  thereof 
imported  for  repair  of  the  foregoing,  fifteen  per  centum  ad  valorem. 

Portable  engines  with  boilers,  in  combination,  horsepower  and  traction 
engines,  for  farm  purposes ;  hay  loaders,  potato  diners,  fodder  or  feed  cutters, 
grain  crushers,  fanning  mills,  hay  tedders,  farm  or  field  rollers,  manure 
spreaders,  weeders,  and  T^ndmills,  and  finished  parts  thereof  imported  for 
repair  of  the  foregoing,  except  shafting,  twenty  per  centum  ad  valorem. 

Grindstones  of  sandstone,  not  mounted,  finished  or  not,  five  cents  per  one 
hundred  pounds. 

Freestone,  granite,  sandstone,  limestone,  and  all  other  monumental  or  build- 
ing stone,  except  marble,  breccia  and  onyx,  unmanufactured  or  not  dressed, 
hewn  or  polished,  twelve  and  one-half  per  centum  ad  valorem. 

Boofing  slates,  fifty-five  cents  per  one  hundred  square  feet. 

Vitrified  paving  blocks,  not  ornamented  or  decorated  in  any  manner,  and 
paving  blocks  of  stone,  seventeen  and  one-half  per  centum  ad  valorem. 

Oxide  of  iron,  as  a  color,  twenty-two  and  one-half  per  centum  ad  valorem. 

Asbestos  further  manufactured  than  ground :  Manufactures  of  asbestos,  or 
articles  of  which  asbestos  is  the  component  material  of  chief  value,  including 
woven  fabrics  wholly  or  in  chief  value  of  asbestos,  twenty-two  and  one-half 
per  centum  ad  valorem. 

Printing  ink,  seventeen  and  one-half  per  centum  ad  valorem. 

Cutlery,  plated  or  not :  Pocketknives,  penknives,  scissors  and  shears,  knives 
and  forks  for  household  purposes,  and  table  steels,  twenty-seven  and  one-half 
per  centum  ad  valorem. 

BeUs  and  gongs,  brass  comers  and  rules  for  printers,  twenty-seven  and  one- 
half  per  centum  ad  valorem. 

Basins,  urinals,  and  other  plumbing  fixtures  for  bathrooms  and  lavatories ; 
bathtubs,  sinks,  and  laundry  tubs,  of  earthenware,  stone,  cement,  or  clay,  or 
of  other  material,  thirty-two  and  one-half  per  centum  ad  valorem. 

Brass  band  instruments,  twenty-two  and  one-half  per  centum  ad  valorenu 

Clocks,  watches,  time  recorders,  clock  and  watch  keys,  clock  cases,  and 
clock  movements,  twenty-seven  and  one-half  per  (ientum  ad  valorem. 

Printers'  wooden  <  cases  and  cabinets  for  holding  type,  twenty-seven  and 
one-half  per  centum  ad  valorem. 

Wood  flour,  twenty-two  and*  one-half  per  centum  ad  valorem. 

Canoes  and  small  boats  of  wood,  not  power  boats,  twenty-two  and  one-half 
per  centum  ad  valorem. 

Feathers,  crude,  not  dressed,  colored  or  otherwise  manufactured,  twelve 
and  one-half  per  centum  ad  valorem. 

Antiseptic  surreal  dressings,  such  as  absorbent  cotton,  cotton  wool,  lint, 
lamb's  wool,  tow,  jute,  gauzes,  and  oakum,  prepared  for  use  as  surgical  dress- 
ings, plain  or  medicated ;  surgical  trusses,  pessaries,  and  suspensory  bandages 
of  all  kinds,  seventeen  and  one-half  per  centum  ad  valorem. 

Plate  glass,  not  beveled,  in  sheets  or  panes  exceeding  seven  square  feet  each, 
and  not  exceeding  twenty-five  square  feet  each,  twenty-five  per  centum  ad 
valorem. 
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Motor  vehicles,  other  than  for  railways  and  tramways,  and  automobiles, 
and  parts  thereof,  not  including  rubber  tires,  thirty  per  centum  ad  valorem. 

Iron  or  steel  digesters  for  the  manufacture  of  wood  pulp,  twenty-seven  and 
one-half  per  centum  ad  valorem. 

Musical  instrument  cases^  fancy  cases  or  boxes,  portfolios,  satchels,  reticules; 
card  cases,  purses,  pocketbooks,  fly  books  for  artificial  flies ;  all  the  foregoing 
composed  wholly  or  in  chief  value  of  leather,  thirty  per  centum  ad  valorem. 

Cement,  Portland,  and  hydraulic  or  water  lime  in  barrels,  bags^  or  casks, 
the  weight  of  the  package  to  be  included  in  the  weight  for  duty,  eleven  cents 
per  one  hundred  pounds. 

Trees:  Apple,  cherry,  peach,  pear,  plum,  and  quince,  of  all  kinds,  and 
small  peach  trees  known  as  June  buds,  two  and  one-half  cents  each. 

Condensed  milk,  the  weight  of  the  package  to  be  included  in  the  weight  for 
duty,  two  cents  per  pound.  / 

Biscuits  without  added  sweetening,  twenty  per  centum  ad  valorem. 

Fruits  in  air-tight  cans  or  other  air-tight  packages,  the  weight  of  the  cans 
or  other  packages  to  be  included  in  the  weight  for  duty,  two  cents  per  pound. 

Peanuts,  shelled,  one  cent  per  pound. 

Peanuts,  unshelled,  one-half  cent  per  pound. 

Coal,  bituminous,  round  and  run  of  mine,  including  bituminous  coal  spch 
as  will  not  pass  through  a  three-quarter  inch  screen,  forty-five  cents  per  ton. 

That  the  articles  mentioned  in  the  following  paragraphs,  the  growth,  prod- 
uct, or  manufacture  of  the  Dominion  of  Canada,  wben  imported  therefrom 
into  the  United  States  or  any  of  its  possessions  (except  the  Philippine  Islands 
and  the  islands  of  Guam  and  Tutuila),  shall  be  exempt  from  duty,  namely: 

Live  animals:  Cattle,  horses  and  mules,  swine,  sheep,  lambs,  and  all  other 
live  animals. 

Poultry,  dead  or  alive. 

Wheat,  rye,  oats,  barley,  and  buckwheat,  dried  peas  and  beans,  edible. 

Corn,  sweet  com,  or  maize. 

Hay,  straw,  and  cowpeas. 

Fi^esh  vegetables :  Potatoes,  sweet  potatoes,  yams,  turnips,  onions,  cabbages, 
and  all  other  vegetables  in  their  natural  state. 

Fresh  fruits:  Apples,  pears,  peaches,  grapes,  berries,  and  all  other  edible 
fruits  in  their  natural  state,  except  lemons,  oranges,  limes,  grapefruit,  shad- 
docks, pomelos,  and  pineapples.. 

Dried  fruits:  Apples,  peaches,  pears,  and  apricots,  dried,  desiccated,  or 
evaporated. 

Dairy  products:  Butter,  cheese,  and  fresh  milk  and  cream:  Provided, 
That  cans  actually  used  in  the  transportation  of  milk  or  cream  may  be  passed 
back  and  forth  between  the  two  coimtries  free  of  duty,  under  such  regulations 
as  the  respective  Governments  may  prescribe. 

Eggs  of  barnyard  fowl,  in  the  shell. 

Honey. 

Cottonseed  oil. 

Seeds:  Flaxseed  or  linseed,  cotton  seed,  and  other  oil  seeds;  grass  seed, 
including  timothy  and  clover  seed;  garden,  field,  and  other  seed  not  herein 
otherwise  provided  for,  when  in  packages  weighing  over  one  pound  each  (not 
including  flower  seeds). 

Fish  of  all  kinds,  fresh,  frozen,  packed  in  ice,  salted,  or  preserved  in  any 
form,  except  sardines  and  other  fish  preserved  in  oil ;  and  shellfish  of  all  kinds, 
including  oysters,  lobsters,  and  clams  in  any  state,  fresh  or  packed,  and  cover- 
ings of  the  foregoing. 
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Seal,  herring,  whale,  and  other  fish  oil,  including  sod  oil :  Provided,  That 
fish  oil,  whale  oil,  seal  oil,  and  fish  of  all  kinds,  being  the  product  of  fisheries 
carried  on  by  the  fishermen  of  the  United  States,  shall  be  admitted  into  Canada 
as  the  product  of  the  United  States,  and,  similarly,  that  fish  oil,  whale  oil,  seal 
oil,  and  fish  of  all  kinds,  being  the  product  of  fisheries  carried  on  by  the  fisher- 
men of  Canada,  shall  be  admitted  into  the  United  States  as  the  product  of 
Canada. 

Salt 

Mineral  waters,  natural,  not  in  bottles  or  jugs. 

Timber,  hewn,  sided  or  squared  otherwise  than  by  sawing,  and  round  timber 
used  for  spars  or  in  building  wharves. 

Sawed  boards,  planks,  deals,  and  other  lumber,  not  further  maiiuf actured 
than  sawed. 

Paving  posts,  railroad  ties,  and  telephone,  trolley,  electric-light,  and  tele- 
graph poles  of  cedar  or  other  woods. 

Wooden  staves  of  all  kinds,  not  further  manufactured  than  listed  or  jointed, 
and  stave  bolts. 

Pickets  and  palings. 

Plaster  rock,  or  gypsum,  crude,  not  ground. 

Mica,  unmanufactured  or  rough  trimmed  only,  and  mica,  ground  or  bolted. 

Feldspar,  crude,  powdered  or  ground. 

Asbestos,  not  further  manufactured  than  ground. 

Fluorspar,  crude,  not  ground. 

Glycerine,  crude,  not  purified. 

Talc,  grannd,  bolted,  or  precipitated,  naturally  or  artificially,  not  for  toilet 
use. 

Sulphate  of  soda;  or  salt  cake,  and  soda  ash. 

Extracts  of  hemlock  bark. 

Carbon  electrodes. 

Brass  in  bars  and  rods,  in  coil  or  otherwise,  not  less  than  six  feet  in  length, 
or  brass  in  strips,  sheets,  or  plates,  not  polished,  planished,  or  coated. 

Cream  separators  of  every  description,  and  parts  thereof  imported  for  repair 
of  the  foregoing. 

Rolled  iron  or  steel  sheets,  or  plates,  number  fourteen  gauge  or  thinner, 
galvanized  or  coated  with  zinc,  tin,  or  other  metal,  or  not 

Crucible  cast-steel  wire,  valued  at  not  less  than  six  cents  per  pound. 

Gkdvanized  iron  or  steel  wire,  curved  or  not,  numbers  nine,  twelve,  and 
thirteen  wire  gauge. 

Typecasting  and  typesetting  machines  and  parts  thereof,  adapted  for  use 
in  printing  offices. 

Barbed  fencing  wire  of  iron  or  steel,  galvanized  or  not 

Coke. 

Rolled  round  wire  rods  in  the  coil,  of  iron  or  steel,  not  over  three-eighths 
of  an  inch  in  diameter,  and  not  smaller  than  number  six  wire  gauge. 

Provided,  That  the  articles  above  enumerated,  the  growth,  product,  or 
manufacture  of  the  Dominion  of  Canada,  shall  be  exempt  from  duty  when  the 
President  of  the  United  States  shall  have  satisfactory  evidence  and  shall  make 
proclamation  that  thle  following  articles,  the  growth,  product,  or  manufacture 
of  the  United  States  or  any  of  its  possession*  (except  the  Philippine  Islands 
and  the  Islands  of  Guam  and  Tutuila),  are  admitted  into  the  Dominion  of 
Canada  free  of  duty,  namely : 

Live  animals :  Cattle,  horses  and  mules,  swine,  sheep,  lambs,  and  all  other 

Uve  animals. 
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Poultry,  dead  or  alive. 

Wheat,  rye,  oats,  barley,  and  buckwheat ;  dried  peas  and  beans,  edible. 

Com,  sweet  com,  or  maize  (except  into  Canada  for  distillation). 

Hay,  straw,  and  cowpeas. 

Fre^  vegetables:  Potatoes,  sweet  potatoes,  yams,  turnips,  onions,  cabbages, 
and  all  other  vegetables  in  their  natural  state. 

Fresh  fruits:  Apples,  pears,  peaches,  grapes,  berries,  and  all  other  edible 
fruits  in  their  natural  state. 

Dried  fruits:  Apples,  peaches,  pears,  and  apricots,  dried,  desiccated,  or 
evaporated. 

Dairy  products :  Butter,  cheese,  and  fresh  milk  and  cream :  Provided,  That 
cans  actually  used  in  the  transportation  of  milk  or  cream  may  be  passed  back 
and  forth  between  the  two  countries  free  of  duty,  under  such  regulations  as  the 
respective  Governments  may  prescribe. 
.    Eggs  of  barnyard  fowl,  in  the  shell. 

Honey. 

Cottonseed  oil. 

Seeds:  Flaxseed  or  linseed,  cotton  seed,  and  other  oil  seeds;  grass  seed, 
including  timothy  and  clover  seed;  garden,  field,  and  other  seed  not  he^in 
otherwise  provided  for,  when  in  packages  weighing  over  one  pound  each  (not 
including  flower  seeds). 

Fish  of  all  kinds,  fresh,  frozen,  packed  in  ice,  salted  or  preserved  in  any 
f orip,  except  sardines  and  other  fish  preserved  in  oil ;  and  shellfish  of  all  kinds, 
including  oysters,  lobsters,  and  clams  in  any  state,  fresh  or  packed,  and  cover- 
i^igs  of  the  forgoing. 

Seal,  herring,  whale,  and  other  fish  oil,  including  sod  oil :  Provided,  That 
fish  oil,  whale  oil,  seal  oil,  and  fish  of  all  kinds,  being  the  prpduct  of  fiusheries 
carried  on  by  the  fishermen  of  the  United  States,  shall  be  admitted  into  Canada 
as  the  product  of  the  United  States,  and  similarly  that  fish  oil,  whale  oil,  seal 
oil,  and  fish  of  all  kinds,  being  the  product  of  fisheries  carried  on  by  the  fisher- 
men of  Canada,  shall  be  admitted  into  the  United  States  as  the  product  of 
Canada. 

Salt. 

Mineral  waters,  natural,  not  in  bottles  or  jugs. 

Timber,  hewn,  sided  or  squared  otherwise  than  by  sawing,  and  round  timber 
used  for  spars  or  in  building  wharves. 

Sawed  boards,  planks,  deals,  and  other  lumber,  not  further  manufactlired 
than  sawed. 

Paving  posts,  railroad  ties,  and  telephone,  trolley,  electric  light,  and  tele- 
graph poles  of  cedar  or  other  woods. 

Wooden  staves  of  all  kinds,  not  further  manufactured  than  listed  or  jointed, 
and  stave  bolts. 

Pickets  and  palings. 

Plaster  rock  or  gypsum,  crude,  not  ground. 

Mica,  unmanufactured  or  rough  trimmed  only,  and  mica,  ground  or  bolted. 

Feldspar,  crude,  powdered  or  ground. 

Asbestos  not  further  manufactured  than  ground. 

Fluorspar,  crude,  not  ground. 

Glycerine,  crude,  not  purified. 

Tide,  ground,  bolted  or  precipitated,  naturally  or  artificially,  not  for  toilet 

use. 

Sulphate  of  soda,  or  salt  cake,  and  soda  ash. 
Extatieta  of  hemlock  bark. 
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Carbon  electrodes. 

Brass  in  bars  and  rods,  in  coil  or  othervdse,  not  less  than  six  feet  in  length, 
or  brass  in  strips,  sheets,  or  plates,  not  polished,  planished,  or  coated. 

Cream  separators  of  every  description,  and  parts  thereof  imported  for  repair 
of  the  foregoing. 

Boiled  iron  or  steel  sheets  or  plates,  number  fourteen  gauge  or  liliinner, 
galvanized  or  coated  with  zinc,  tin,  or  other  metal,  or  not 

Crucible  caslrsteel  wire,  valued  at  not  less  than  six  cents  per  pound. 

Oalvanized  iron  or  steel  wire,  curved  or  not,  numbers  nine,  twelve,  and 
thirteen  wire  gauge. 

Typecasting  and  typesetting  machines  and  parts  thereof,  adapted  for  use 
in  printing  offices. 

Barbed  fencing  wire  of  iron  or  steel,  galvanized  or  not 

Coke. 

Boiled  round  wire  rods  in  the  coil,  of  iron  or  steel,  not  over  fhree-eighths 
of  an  inch  in  diameter,  and  not  smaller  than  number  six  wire  gauge.  [^7  Stat. 
L.  Jhll'^ 

Sbc.  2.  \Pvlp  and  paper.']  Pulp  of  wood  mechanically  ground;  pulp  of 
wood,  chemical,  bleached,  or  unbleached;  news  print  paper,  and  other  paper, 
and  paper  board,  manufactured  from  mechanical  wood  pulp  or  from  chemical 
wood  pulp,  or  of  which  such  pulp  is  the  component  material  of  chief  valued 
colored  in  the  pulp,  or  not  colored,  and  valued  at  not  more  than  four  cents  per 
pound,  not  including  printed  or  decorated  wall  paper,  being  the  products  of 
Canada,  when  imported  therefrom  directly  into  the  United  States,  shall  be 
admitted  free  of  duty,  on  the  condition  precedent  that  no  export  duty,  export 
license  fee,  or  other  export  charge  of  any  kind  whatsoever  (whether  in  the  form 
of  additional  charge  or  license  fee  or  otherwise),  or  any  prohibition  or  restric- 
tion in  any  way  of  the  exportation  (whether  by  law,  order,  regulation,  <son- 
tractual  relation,  or  otherwise,  directly  or  indirectly),  shall  have  been  imposed 
upon  such  paper,  board,  or  wood  pulp,  or  the  wood  used  in  the  manufacture 
of  such  paper,  board,  or  wood  pulp,  or  the  wood  pulp  used  in  the  manufacture 
of  such  paper  or  board.   [37  8tal.  L.  11."] 

Sbo.  3.  [Trade  agreements  with  Canada.']  That  for  the  purpose  of  further 
readjusting  the  duties  on  importations  into  the  United  States  of  article  or 
articles  the  growth,  product,  or  manufacture  of  the  Dominion  of  Canada,  and 
of  die  exportation  into  th^  Dominion  of  Canada  of  article  or  articles  the  growth, 
product,  or  manufacture  of  the  United  States,  the  President  of  the  United 
States  is  authorized  and  requested  to  negotiate  trade  agreements  with  the 
Dominion  of  Canada  wherein  mutual  concessions  are  made  looking  toward 
freer  trade  relations  and  the  further  reciprocal  expansion  of  trade  and  com- 
merce :  Provided,  however.  That  said  trade  agreements  before  becoming  opera- 
tive shall  be  submitted  to  the  Congress  of  the  United  States  for  ratification  or 
rejection.  [57  Stat.  L.  12.] 

An  Act  To  laond  paragraph  Ato  hundred  of  the  Act  approved  August  Afth,  aiaeteeB  hundred 
and  nine,  ontitled  ''An  Act  to  provide  revenue,  equwse  duties,  and  encourage  the  indut- 
triea  of  the  United  States,  and  for  other  purpoiee.** 

[Act  of  July  27,  101  i,  ofc.  4.] 

ICusioms  duties  —  free  lisi,]  That  paragraph  five  hundred  of  the  Act 
approved  August  fifth,  nineteen  and  nine,  entitled  "An  Act  to  provide  revenue, 
equalize  duties,  and  encourage  the  industries  of  the  United  States,  and  for  other 
purposes/'  shall  be  so  amended  as  to  read  as  follows : 


Aot  <if  July  87,  191L  CUSTOMS  DUTIES.  Aet  of  Avff.  17,  1911 

^^  500.  Articles  the  growth^  produce,  or  manufacture  of  the  United  States, 
when  returned  after  having  been  exported,  without  having  been  advanced  in 
value  or  improved  in  condition  by  any  process  of  manufacture  or  other  means ; 
casks,  barrels,  carboys,  bags,  and  other  containers  or  coverings  of  American 
irianufacture  exported  filled  with  American  products,  or  exported  empty  and 
returned  filled  with  foreign  products,  including  shooks  and  staves  when  returned 
as  barrels  or  boxes ;  also  quicksilver  flasks  or  bottles,  iron  or  steel  drums  used 
for  the  shipment  of  acids,  of  either  domestic  or  foreign  manufacture,  which 
shall  have  been  actually  exported  from  the  United  States;  but  proof  of  llhe 
identity  of  such  articles  shall  be  made,  under  general  regulations  to  be  pre- 
scribed by  the  Secretary  of  tiie  Treasury,  but  the  exemption  of  bags  from  duty 
shall  apply  only  to  such  domestic  bags  as  may  be  imported  by  the  exporter 
thereof,  and  if  any  such  articles  are  subject  to  internal-revenue  tax  at  the  time 
of  exportation,  such  tax  shall  be  proved  to  have  been  paid  before  exportation 
and  not  refunded ;  photographic  dry  plates  or  filnis  of  American  manufacture 
(except  moving-picture  films),  exposed  abroad,  whether  developed  or  not,  and 
films  from  moving-picture  machines,  light  struck  or  otherwise  damaged,  or 
worn  out,  so  as  to  be  unsuitable  for  any  other  purpose  than  the  recovery  of  the 
constituent  materials,  provided  the  basic  films  are  of  American  manufacture, 
but  proof  of  the  identity  of  such  articles  shall  be  made  under  general  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  Treasury :  Provided,  That  this 
paragraph  shall  not  apply  to  any  article  upon  which  an  allowance  of  drawback 
has  been  made,  the  reimportation  of  which  is  hereby  prohibited  except  upon 
payment  of  duties  equal  to  the  drawbacks  allowed;  or  to  any  article  manu- 
factured in  bonded  warehouse  and  exported  under  any  provision  of  law:  And 
provided  further.  That  when  manufactured  tobacco  which  has  been  exported 
without  payment  of  internal-revenue  tax  shall  be  reimported  it  shall  be  retained 
in  the  custody  of  the  collector  of  customs  until  internal-revenue  stamps  in  pay- 
ment of  the  legal  duties  shall  be  placed  thereon :  And  provided  fvrther.  That 
cattle,  horses,  sheep,  and  other  domestic  animals  straying  acress  the  boundary 
line  into  any  foreign  country  or  driven  across  such  boundary  line  by  the  owners 
for  temporary  pasturage  purposes  only,  together  with  their  offspring,  shall  be 
dutiable,  unless  brought  back  to  the  United  States  within  six  months,  under 
regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury,  in  accordance 
with  the  provisions  of  paragraph  four  hundred  and  ninety-two."    [37  Stc^. 

L.  i«.] 


An  Aet  To  extend  tbe  privileges  ef  the  Act  approved  June  tenth,  eighteen  hundred  and  ei|^t7f 

to  the  port  of  BrownsviUe,  Tezae. 

[Act  of  Aug.  17,  1011,  ch.  23,1 

[Brownsville,  Tex.,  gramied  immediate  tra/nsportation  facilitiesJ]  That  the 
privileges  of  the  first  section  of  the  Act  approved  June  tenth,  eighteen  himdred 
and  eighty,  governing  the  transportation  of  dutiable  merchandise  without  ap- 
praisement be,  and  the  same  are  hereby,  extended  to  the  port  of  Brownsville, 
Texas.   [37  Stat  L.  2S.] 

SeeUon  1  of  the  Act  of  June  10,  1880,  ie  given  in  2  Fed.  Stat.  Annot.  712. 
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DAMS. 

See  RIVERS,  HARBORS,  AND  CANALS. 


DEBTS. 

See  PUBLIC  DEBT. 


DENTAL  CORPS. 

See  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 


DEPARTMENTS. 

f*it  AGRICULTURE;  COMMERCE  AND  LABOR;  INTERIOR  DEPART- 
MENT; NAVY;  POSTAL  SERVICE;  TREASURY  DEPART- 
MENT; WAR  DEPARTMENT  AND  MILITARY  ESTAB- 
LISHMENT. 


DESERT  LANDS. 

See  PUBLIC  LANDS. 


DIPLOMATIC  AND  CONSULAR 

OFFICERS. 

Aetof  June  26, 1910,  Ch.  888,  65. 

Sec.  7.  Daily  Consular  Reports  —  Edition  Increased^  65, 
2,  Restrictions  Repealed^  td. 

Aet  of  March  8,  1911,  Ch.  228,  t(i. 

Consular  Service — Estates  of  Deceased  Citizens — Duty  of  Auditor  for 
State^  etCy  Departments^  dt. 

jbi  Act  Proridlng  for  tlit  printing  of  Daily  Consular  Report!, 
[ilet  0/  Jri4ti0  j95y  1010^  ch.  888.] 

[Sec.  1.]  [.Daily  Consular  Reports  —  edition  increased.']  That  the  Secre- 
taiy  of  Commeroe  and  Labor  be,  and  he  is  hereby,  authorized  to  have  printed, 
for  distribution  by  the  Department  of  Commerce  and  Labor,  an  edition  of 

F.  S.  A.  Supp.— 6  66 


Aet  of  Maroli  8,  1911.       DIPLOMA  TIC,  E 7(7.,   OFFICERS.       Aet  of  lUreh  8,  1911. 

Daily  Consular  Reports  not  to  exceed  twenty  thousand  eopies  in  any  one  issue : 
Provided,  That  the  usual  number  shall  not  be  printed.   [S6  Stat.  L.  82 IJ] 

Sbg.  2.  IRestrictions  repealed.^  That  that  part  of  section.  3eventy-three  of 
an  Act  approved  January  twelfth,  eighteen  hundred  and  ninety-five,  providing 
for  the  public  printing  and  binding  and  the  distribution  of  pubUc  documents, 
which  reads  "  Of  the  reports  of  consular  officers,  one  thousand  five  hundred 
copies;  five  hundred  for  the  Senate,  one  thousand  for  the  House,"  and  that 
part  of  an  Act  approved  February  ninth,  eighteen  hundred  and  ninety-nine, 
making  appropriations  for  the  diplomatic  and  consular  service  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred,  which  reads  ''  Each  issue  of 
diplomatic,  consular,  and  other  commercial  reports  shall  not  exceed  ten  thou- 
sand copies,"  are  hereby  repealed.   \^S6  Stat.  L.  821.^ 

See  6  Fed.  Stat.  Annojt.  167. 


▲a  Act  Amending  tection  seventeen  hundred  and  nine  of  the  Reviied  Statntee  af  the  United 

States. 

[Act  of  March  3,^  1911,  ch,  228.] 

l^Consvlar  service  —  estates  of  deceased  citizens  —  didy  of  auditor  for 
state,  etc.,  departments.]  That  section  seventeen  hundred  and  nine  of  the 
Kevised  Statutes  of  the  United  States  is  hereby  amended  by  the  addition  of  the 
following  paragraph : 

"  Sixth.  The  Auditor  for  the  State  and  other  Departments  shall  act  as 
conservator  of  such  part  of  these  estates  as  may  be  received  at  the  Treasury, 
and  for  their  protection  the  Secretary  of  the  Treasury  may  order  such  effects  to 
be  sold  as  may  consist  of  jewelry  or  other  articles  which  have  heretofore  or  may 
hereafter  be  received  at  the  Treasury,  and  pay  the  expenses  of  such  sale  out  of 
the  proceeds,  provided  application  for  these  effects  shall  not  have  been  made  by 
the  legal  claimant  within  two  years  after  their  receipt  The  Auditor  is  author- 
ized to  indorse  all  bills  of  exchange,  promissory  notes,  and  other  evidences  of 
indebtedness  due  to  such  estates,  and  to  take  such  steps  as  may  be  necessary  for 
their  collection.  The  proceeds  of  such  sales,  together  with  such  other  moneys 
as  may  be  collected  by  him,  shall  be  deposited  into  the  Treasury  in  trust  for  the 
legal  claimant,  and  be  reported  to  the  Secretary  of  State."   [36  Stat  L,  108S.'] 

For  R.  6.  sec.  1709,  see  2  Fed.  Stat.  Annot.  707. 


DISCRIMINATION. 


Sec  INTERSTA  TE  COMMERCE. 


DISORDERLY  HOUSES. 

See  WHITE  SLAVE  TRAFFIC, 
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DISTRICT  ATTORNEYS. 

See  JUDICIAL  OFFICERS. 


DISTRICT  COURTS. 

See  JUDICIARY. 


DOCUMENTS. 

See  PUBLIC  DOCUMENTS. 


EDUCATION. 

Aet  of  March  4»  1911,  Ch.  265,  67. 

Sec.  /.  Marine  Schools — Loan  of  Naval  Vessels^  eic^for^  67. 

2.  Appropriation  to  Aid  in  Support^  67. 

3.  Detail  of  Officers^  68. 

4.  Conflicting  Laws  Repealed^  dZ, 


An  Act  For  the  establiahment  of  marine  schoolSy  and  for  other  ptizpoieo. 

\Aci  of  March  4,  1911,  oh.  266.] 

[Sec.  1.]  [Marine  schools  —  loan  of  naval  vessels,  etc.,  for.']  That  the 
Secretary  of  the  Navy,  to  promote  nautical  education,  is  hereby  authorized  and 
empowered  to  furnish,  upon  the  application  in  writing  of  the  governor  of  a 
State,  a  suitable  vessel  of  the  navy,  with  all  her  apparel,  charts,  books,  and 
instruments  of  navigation,  provided  the  same  can  be  spared  without  detriment 
to  the  naval  service,  to  be  used  for  the  benefit  of  any  nautical  school,  or  school 
or  college  having  a  nautical  branch,  established  at  each  of  the  following 
ports  of  the  United  States:  Boston,  Philadelphia,  New  York,  Seattle,  San 
Francisco,  Baltimore,  Detroit,  Saginaw,  Michigan,  Norfolk,  and  Corpus 
Christi,  upon  the  condition  that  there  shall  be  maintained  at  such  port  a  school 
or  branch  of  a  school  for  the  instruction  of  youths  in  navigation,  steamship- 
marine  engineering,  and  all  matters  pertaining  to  the  proper  construction, 
equipment^  and  sailing  of  vessels  or  any  particular  branch  thereof.   [S6  Stat.  L. 

ms.'] 

Sec.  2.  [Appropriation  to  aid  in  support.]  That  a  sum  not  exceeding  the 
amount  annually  appropriated  by  any  State  or  municipality  for  the  purpose  of 
maintaining  such  a  marine  school  or  schools  or  the  nautical  branch  thereof  is 
hereby  authorized  to  be  appropriated  for  the  purpose  of  aiding  in  the  main- 
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tenance  and  support  of  such  school  or  schools :  Provided,  however.  That  appny 
priatioDS  shall  be  made  for  one  sdiool  in  any  port  heretofore  named  in  secticm 
one  and  that  the  appropriation  for  any  one  year  shall  not  exceed  twenty-five 
thousand  dollars  for  any  one  school.   \_S6  Stat.  L.  ISSS."} 

Ssc.  3.  [Detail  of  officers.']  That  the  President  of  the  United  States  is 
hereby  authorized,  when  in  his  opinion  the  same  can  be  done  without  detriment 
to  the  public  service,  to  detail  proper  officers  of  the  navy  as  superintendents  of 
or  instructors  in.  such  schools :  Provided,  That  if  any  such  school  shall  be  dis- 
continued, or  the  good  of  the  naval  service  shall  require,  such  vessel  shall  be 
immediately  restored  to  the  Secretary  of  the  Navy  and  the  officers  so  detailed 
recalled :  And  provided  fvrOier,  That  no  person  shall  be  sentenced  to  or  received 
at  such  schools  as  a  punishment  or  commutation  of  punishment  for  crime.  IS6 
8tai.  L.  1S63.] 

Sec.  4.  [Conflicting  laws  repealed.']  That  all  laws  and  parts  of  laws  in 
conflict  herewith  are  hereby  repealed.  [S6  8tai.  L.  135 Jlh^ 


ELECTIONS. 

Act  of  June  26,  1910,  Ch.  898,  6<). 

Sec.  I.  Publicity  to  Political  Contributions  —  Political  Committees  Defined^  69. 
2.  Officers  Required  —  Duties  of  Treasurer —  Accounts^  69. 
J.  Receipts  for  all  Expenses  —  Preservation^  60. 

4.  Detailed  Statement  of  Contributions  to  Be  Given  Treasurer  —  Recordings 

70. 

5.  StcUement  to  Clerk  of  the  House  of  Representatives  —  Praervation  and 

Inspectiony  70. 

6.  DetaUs  of  Statements^  70. 

7.  Statement  from  Others  Not  McuU  to  Political  Committee^  71, 

8.  PersoncUy  Traveling ^  etc.y  Expenses  ExcMedy  71. 

p.  Legal  Expenses  to  Maintain  or  Contest  Elections^  71. 
10.  Punishment  for  Violations  71. 

Aet  of  Aug.  19,  1911,  Ch.  88,  71. 

.S*^^.  7.  Publicity  to  Political  Contributions '^  Statement  to  Clerk  of  House  of 
Representatives^  71. 

9.  ' '  Candidates  ** — StcUement s  Required  from — Promises  and  Expenditures 

by,  12. 


Aa  Act  Pzeridiiif  for  pvUidty  of  coatrflnitiimt  made  for  tlio  puipooo  of  IsivoBciiif  oloctions 

At  wbidi  RopreMntAtirei  in  ConsroM  are  doctod. 

[Aet  of  June  26,  10iO,  eh.  80119.} 

[Sto.  1.]  l^Ptibliciiy  to  pcHiticail  contributions  —  political  com/nUttees  de- 
fined.} That  the  term  '^  political  committee  "  under  the  proviBiona  of  this  Act 
shall  include  the  national  committees  of  all  political  parties  and  the  national 
congressional  campaign  committees  of  all  political' parties  and  all  committees, 
associations,  or  organizations  which  shall  in  two  or  more  States  influence  the 
result  or  attempt  to  influence  the  result  of  an  election  at  which  Bepresentatives 
in  Congress  are  to  be  elected.  IS6  8tcd.  L.  8£e.'\ 

Sec.  2.  [Officera  required  —  duties  of  treasurer  —  accotmts.']  That  every 
political  committee  as  defined  in  this  Act  shall  have  a  chairman  and  a  treasurer. 
It  shall  be  the  duty  of  the  treasurer  to  keep  a  detailed  and  exact  account  of  all 
money  or  its  equivalent  received  by  or  promised  to  such  committee  or  any  mem- 
•ber  thereof,  or  by  or  to  any  person  acting  under  its  authority  or  in  its  behalf, 
and  the  name  of  every  person,  firm,  association,  or  committee  from  whom  re- 
ceived, and  of  all  expenditures,  disbursements,  and  promises  of  payment  or 
disbursement  made  by  the  committee  or  any  member  thereof,  or  by  any  person 
acting  under  its  authority  or  in  its  behalf,  and  to  whom  paid,  distributed,  or 
disbursed.  No  officer  or  member  of  such  committee,  or  other  person  acting 
under  its  authority  or  in  its  behalf,  shall  receive  any  money  or  its  equivalent, 
or  expend  or  promise  to  expend  any  money  on  behalf  of  such  committee,  until 
after  a  chairman  and  treasurer  of  such  committee  shall  have  been  chosen.  IS6 
Stat.  L.  8tS.'\ 

Sbc.  8.  {Receipts  for  all  expenses  —  preservation.']  That  every  payment 
or  disbursement  made  by  a  political  committee  exceeding  ten  dollars  in  amount 
be  evidenced  by  a  receipted  bill  stating  the  particulars  of  expense,  and  every 
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such  record,  voucher,  receipt,  or  account  shall  be  preserved  for  fifteen  months 
after  the  election  to  which  it  relates.   [56  Stat  L.  82S.'] 

Sec.  4.  [Detailed  statement  of  contributions  to  be  given  treasurer  — 
recording,'\  That  whoever,  acting  under  the  authority  or  in  behalf  of  such 
political  committee,  whether  as  a  member  thereof  or  otherwise,  receives  any 
contribution,  payment,  loan,  gift,  advance,  deposit,  or  promise  of  money  or  its 
equivalent  shall,  on  demand,  and  in  any  event  within  five  days  after  the  receipt 
of  such  contribution,  payment,  loan,  gift,  advance,  deposit,  or  promise,  render 
to  the  treasurer  of  such  political  committee  a  detailed  account  of  the  same, 
together  with  the  name  and  address  from  whom  received,  and  said  treasurer 
^hall  forthwith  enter  the  same  in  a  ledger  or  record  to  be  kept  by  him  for  that 
purpose.   [Se  Stat.  L.  82S.] 

Sec.  5.  [Staiemeni  to  clerk  of  the  House  of  Representatives  —  preserva- 
tion and  inspection.]  That  the  treasurer  of  every  such  political  committee  shall, 
within  thirty  days  after  the  election  at  which  Bepresentatives  in  Congress 
were  chosen  in  two  or  more  States,  file  with  the  Clerk  of  the  House  of  Repre- 
sentatives at  Washington,  District  of  Columbia,  an  itemized,  detailed  state- 
ment, sworn  to  by  said  treasurer  and  conforming  to  the  requirements  of  the 
following  section  of  this  Act.  The  statement  so  filed  with  the  Clerk  of  the 
House  of  Representatives  shall  be  preserved  by  him  for  fifteen  months,  and 
shall  be  a  part  of  the  public  records  of  his  office,  and  shall  be  open  to  public 
inspection.   [36  Stat.  L.  SZS.] 

For  amendmeiit  to  this  section,  see  sec.  1  of  the  Act  of  Aug.  19,  1911,  ch.  33,  given  infra, 
p.  71. 

Sec.  6.  [Details  of  statements.']  That  the  statements  required  by  the  pre- 
ceding section  of  this  Act  shall  state : 

First.  The  name  and  address  of  each  person,  firm,  association;  or  com- 
mittee who  or  which  has  contributed,  promised,  loaned,  or  advanced  to  such 
political  committee,  or  any  officer,  member,  or  agent  thereof,  either  in  one  or 
more  items,  money  or  its  equivalent  of  the  aggregate  amount  or  value  of  one 
hundred  dollars  or  more. 

Second.  The  total  sum  contributed,  promised,  loaned,  or  advanced  to  such 
political  committee,  or  to  any  officer,  member,  or  agent  thereof,  in  amounts  less 
than  one  hundred  dollars. 

Third.  The  total  sum  of  all  contributions,  promises,  loans,  and  advances 
received  by  such  political  committee  or  any  officer,  member,  or  agent  thereof. 

Fourth.  The  name  and  address  of  each  person,  firm,  association,  or  com- 
mittee to  whom  such  political  committee,  or  any  officer,  member,  or  agent 
thereof,  has  disbursed,  distributed,  contributed,  loaned,  advanced,  or  promised 
any  sum  of  money  or  its  equivalent  of  the  amount  or  value  of  ten  dollars  or 
more,  and  the  purpose  thereof. 

Fifth.  The  total  sum  disbursed,  distributed,  contributed,  loaned,  advanced, 
or  promised  by  such  political  committee,  or  any  officer,  member,  or  agent 
thereof,  where  the  amount  or  value  of  such  disbursement,  distribution,  loan, 
advance,  or  promise  to  any  one  person,  firm,  association,  or  committee  in  one 
or  more  items  is  less  than  ten  dollars. 

Sixth.  The  total  sum  disbursed,  distributed,  contributed,  loaned,  advanced, 
or  promised  by  such  political  committee  or  any  officer,  member,  or  agentthereof. 
[36  Stat.  L.  8SS.] 

For  amendment  to  this  section,  see  sec.  1  of  the  Act  of  Aug.  19,  1911,  ch.  33,  given  infra, 
p.  71. 
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Sec.  7.  [Staiemeni  from  others  not  made  to  political  committee.]  That 
every  person,  firm,  association,  or  committee,  except  political  committees  as 
hereinbefore  defined,  that  shall  expend  or  promise  any  sum  of  money  or  other 
thing  of  value  amounting  to  fifty  dollars  or  more  for  the  purpose  of  influencing 
or  controlling,  in  two  or  more  States,  the  result  of  an  election  at  which  Repre- 
sentatives to  lie  Congress  of  the  United  States  are  elected,  unless  he  or  it  shall 
contribute  the  same  to  a  political  committee  as  hereinbefore  defined,  shall  file 
the  statements  of  the  same  under  oath,  as  required  by  section  six  of  this  Act, 
in  the  office  of  the  Clei:k  of  the  House  of  Representatives,  at  Washington,  Dis- 
trict of  Columbia,  which  statements  shall  be  held  by  said  Clerk  in  all  respects 
as  required  by  section  five  of  this  Act   [36  Stat.  L.  82Ji^] 

Sec.  8,  [Personal,  tra/veling,  etc.,  expenses  excepted.'^  That  any  person 
may  in  connection  with  such  election  incur  and  pay  from  his  own  private  funds 
for  the  purpose  of  influencing  or  controlling,  in  two  or  more  States,  the  result 
of  an  election  at  which  Representatives  to  the  Congress  of  the  United  States 
are  elected  all  personal  expenses  for  his  traveling  and  for  purposes  incidental 
to  traveling,  for  stationery  and  postage,  and  for  telegraph  and  telephone  service 
without  being  subject  to  ihe  provisions  of  this  Act.   [36  Stat.  L.  82^,] 

For  amendment  to  this  section,  see  sec.  1  This  section  is  renumbered  as  sec.  0  by 

of  the  Act  of  Aug.  10,  1911,  ch.  33,  given      sec.  2  of  said  Act  of  Aug.  19,  1911.     A  new 
infra,  p.  72.  sec.  8  is  inserted  by  that  Act. 

Sbc.  9.  [Legal  expenses  to  maintain  or  contest  elections.]  That  nothing 
contained  in  this  Act  shall  limit  or  affect  the  right  of  any  person  to  spend  money 
for  proper  legal  expenses  in  maintaining  or  contesting  the  results  of  any  elec- 
tion. [36  Stat.  L.  82^.] 

This  section  is  renumbered  as  sec.  10  by  sec.  2  of  the  Act  of  Aug.  19,  1911,  given  infra, 

p.  72. 

Sec.  10.  [Pv/nishmenl  for  violations.]  That  every  person  willfully  violat- 
ing any  of  the  foregoing  provisions  of  this  Act  shall,  upon  conviction,  be  fined 
not  more  than  one  thousand  dollars  or  imprisoned  not  more  than  one  year,  or 
both.  [36  Stat  L.  824.] 

This  section  is  renumbered  as  sec  11  by  sec.  2  of  the  Act  of  Aug.  19,  1911,  given  infra, 

p.  72. 

An  Act  To  amend  an  act  entitled  ^An  act  providing  for  publicity  of  contributions  made  for 
the  purpose  of  influencing  elections  at  which  Representatives  in  Congress  are  elected  ** 
and  extending  the  same  to  candidates  for  nomination  and  election  to  the  offices  of  Repre- 
sentative and  Senator  in  the  Congress  of  the  United  States  and  limiting  the  amount  of 
campaign  expenses. 

[Act  of  Aug.  19,  1011,  ch.  33.] 

[Sec.  1.]  [Publicity  to  political  contributions  —  statement  to  clerh  of 
House  of  Representatives.]  That  sectionp  five,  six,  and  eight  of  an  Act  entitled 
"An  Act  providing  for  publicity  of  contributions  made  for  the  purpose  of 
influencing  elections  at  which  Representatives  in  Congress  are  elected,"  ap- 
proved June  twenty-fifth,  nineteen  hundred  and  ten,  be,  and  the  same  are 
hereby,  amended  to  read  as  follows : 

"  Sec.  6.  That  the  treasurer  of  every  such  political  committee  shall,  not 
more  than  fifteen  days  and  not  less  than  ten  days  next  before  an  election  at 
which  Representatives  in  Congress  are  to  be  elected  in  two  or  more  States,  file 
in  the  office  of  the  Clerk  of  the  House  of  Representatives  at  Washington,  Dis- 
trict of  Columbia,  with  said  Clerk,  an  itemized  detailed  statement;  and  on 
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each  sixth  day  thereafter  until  such  election  said  treasurer  shall  file  with  said 
Clerk  a  supplemental  itemized  detailed  statement.  £ach  of  said  statements 
fhall  conform  to  the  requirements  of  the  following  section  of  this  Act,  except 
that  the  supplemental  statement  herein  required  need  not  contain  any  item 
of  which  publicity  is  given  in  a  previous  statement.  Each  of  said  statements 
shall  be  full  and  complete,  and  shall  be  signed  and  sworn  to  by  said  treasurer. 

''  It  shaU  also  be  the  duty  of  said  treasurer  to  file  a  similar  statement  with 
said  Clerk  within  thirty  days  after  such  election,  such  final  statement  also  to  be 
signed  and  sworn  to  by  said  treasurer  and  to  conform  to  the  requirements  of  the 
following  section  of  this  Act.  The  statements  so  filed  with  the  Clerk  of  the 
House  shall  be  preserved  by  him  for  fifteen  months  and  shall  be  a  part  of 
the  public  records  of  his  office  and  shall  be  open  to  public  inspection. 

'^  Sso.  6.  That  the  statements  required  by  the  preceding  section  of  this  Act 
shall  state : 

'^  First.  The  name  and  address  of  each  person,  firm,  association,  or  com- 
mittee who  or  which  has  contributed,  promised,  loaned,  or  advanced  to  such 
political  committee,  or  any  officer,  member,  or  agent  thereof,  either  in  one  or 
more  items,  money  or  its  equivalent  of  the  aggregate  amount  or  value  of  one 
hundred  dollars  or  more,  and  the  amount  or  sum  contributed,  promised,  loaned, 
or  advanced  by  each. 

'^  Second.  The  aggregate  sum  contributed,  promised,  loaned,  or  advanced 
to  such  political  committee,  or  to  any  officer,  member,  or  agent  thereof,  in 
amounts  of  less  than  one  hundred  dollars. 

^'  Third.  The  total  sum  of  all  contributions,  promises,  loans,  and  advances 
received  by  such  political  committee  or  any  officer,  member,  or  agent  thereof. 

"  Fourth.  The  name  and  address  of  each  person,  firm,  association,  or  com- 
mittee to  whom  such  political  committee,  or  any  officer,  member,  or  agent 
thereof,  has  distributed,  disbursed,  contributed,  loaned,  advanced,  or  promised 
any  sum  of  money  or  its  equivalent  of  the  amount  or  value  of  ten  dollars  or 
more,  stating  the  amount  or  sum  distributed,  disbursed,  contributed,  loaned, 
advanced,  or  promised  to  each,  and  the  purpose  thereof. 

"  Fifth.  The  aggregate  sum  distributed,  disbursed,  contributed,  loaned, 
advanced,  or  promised  by  such  political  committee,  or  any  officer,  member,  or 
agent  thereof,  where  the  amount  or  value  of  such  distribution,  disbursement, 
loan,  advance,  or  promise  to  any  one  person,  firm,  association,  or  committee  in 
one  or  more  items  is  less  than  ten  dollars. 

"  Sixth.  The  total  sum  disbursed,  distributed,  contributed,  loaned,  ad- 
vanced, or  promised  by  such  political  committee,  or  any  officer,  member,  or 
agent  thereof." 

"  Sec.  8.  That  any  person  may  in  connection  with  such  election  incur  and 
pay  from  his  own  private  funds  for  the  purpose  of  influencing  or  controlling, 
in  two  or  more  States,  the  results  of  an  election  at  which  RejJresentatives  to  the 
Congress  of  the  United  States  are  elected,  all  necessary  personal  expenses  for 
his  traveling,  for  stationery,  and  postage,  and  for  telegraph  and  telephone 
service  without  being  subject  to  the  provisions  of  this  Act"   [S7  Stai,  L,  S5.'] 

Sec.  2.  [''  Candidates  "  —  statements  required  from  —  promises  and  ex- 
penditures hy.]  That  section  eight,  as  above  amended,  and  sections  nine  and 
ten  of  said  act  be  renumbered  as  sections  nine,  ten,  and  eleven,  and  that  a  new 
section  be  inserted  after  section  seven  of  the  said  original  act,  to  read  as 
follows : 

"  Sxo,  8.  The  word  *  candidate  ^  as  used  in  this  section  shall  include  all 
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persons  whose  names  are  presented  for  nomination  for  Representative  or  Sen- 
ator in  the  Congress  of  the  United  States  at  any  primary  election  or  nominating 
convention,  or  for  indorsement  or  election  at  any  general  or  special  election 
held  in  connection  with  the  nomination  or  election  of  a  person  to  fill  snoh  >, 
office,  whether  or  not  such  persons  are  actually  nominated,  indorsed,  or 
elected. 

"  Every  person  who  shall  be  a  candidate  for  nomination  at  any  primary 
election  or  nominating  convention,  or  for  election  at  any  general  or  special 
election,  as  Representative  in  the  Congress  of  the  United  States,  shall,  not  less 
than  ten  nor  more  than  fifteen  days  before  the  day  for  holding  such  primary 
election  or  nominating  convention,  and  not  l^ag  than  ten  nor  more  than  fifteen 
days  before  the  day  of  the  general  or  special  election  at  which  candidates  for 
Representatives  are  to  be  elected,  file  with  the  Clerk  of  the  House  of  Represen- 
tatives at  Washington,  District  of  Columbia,  a  full,  correct,  and  itemized 
statement  of  all  moneys  and  things  of  value  received  by  him  or  by  anyone  for 
him  with  his  knowledge  and  consent,  from  any  source,  in  aid  or  support  of  his 
candidacy,  together  with  the  names  of  all  those  who  have  furnished  the  same 
in  whole  or  in  part;  and  such  statement  shall  contain  a  true  and  itemized  ac- 
count of  all  moneys  and  things  of  value  given,  contributed,  expended,  used,  or 
promised  by  such  candidate,  or  by  his  agent,  representative,  or  other  person  for 
and  in  his  behalf  with  his  knowledge  and  consent,  together  with  the  names  of 
all  those  to  whom  any  and  all  such  gifts,  contributions,  payments,  or  promises 
were  made,  for  the  purpose  of  procuring  his  nomination  or  election. 

"  Every  person  who  shall  be  a  candidate  for  nomination  at  any  primary 
election  or  nominating  convention,  or  for  indorsement  at  any  general  or  special 
election,  or  election  by  the  legislature  of  any  State,  as  Senator  in  the  Congress 
of  the  United  States,  shall,  not  less  than  ten  nor  more  than  fifteen  days  before 
the  day  for  holding  such  primary  election  or  nominating  convention,  and  not 
less  than  ten  nor  more  than  fifteen  days  before  the  day  of  the  general  or  special 
election  at  which  he  is  seeking  indorsement,  and  not  less  than  five  nor  more 
than  ten  days  before  the  day  upon  which  the  first  vote  is  to  be  taken  in  the  two 
houses  of  the  legislature  before  which  he  is  a  candidate  for  election  as  Senator, 
file  with  the  Secretary  of  the  Senate  at  Washington,  District  of  Columbia,  a 
full,  correct,  and  itemized  statement  of  all  moneys  and  things  of  value  received 
by  him  or  by  anyone  for  him  with  his  knowledge  and  consent,  from  any  source, 
in  aid  or  support  of  his  candidacy,  together  with  the  names  of  all  those  who 
have  furnished  the  same  in  whole  or  in  part ;  and  such  statement  shall  contain 
a  true  and  itemized  account  of  all  moneys  and  things  of  value  given,  con- 
tributed, expended,  used,  or  promised  by  such  candidate,  or  by  his  agent,  repre- 
sentative, or  other  person  for  and  in  his  behalf  with  his  knowledge  and  consent, 
together  with  the  names  of  all  those  to  whom  any  and  all  such  gifts,  contribu- 
tions, payments,  or  promises  were  made  for  the  purpose  of  procuring  his  nomi- 
nation or  election. 

"  Every  such  candidate  for  nomination  at  any  primary  election  or  nomi- 
nating convention,  or  for  indorsement  or  election  at  any  general  or  special  elec- 
tion, or  for  election  by  the  legislature  of  any  State,  shall,  within  fifteen  days 
after  such  primary  election  or  nominating  convention,  and  within  thirty  days 
after  any  such  general  or  special  election,  and  within  thirty  days  after  tibe  day 
upon  which  the  legislature  shall  have  elected  a  Senator,  file  with  the  Clerk  of  the 
House  of  Representatives  or  with  the  Secretary  of  the  Senate,  as  the  case  may 
be,  a  full,  correct,  and  itemized  statement  of  all  moneys  and  things  of  value 
received  by  him  or  by  anyone  for  him  with  his  knowledge  and  consent,  from 
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any  source,  in  aid  or  support  of  his  candidacy,  together  with  the  names  of  all 
those  who  have  furnished  the  same  in  whole  or  in  part;  and  such  statement 
shall  contain  a  true  and  itemized  account  of  all  moneys  and  things  of  value 
given,  contributed,  expended,  used,  or  promised  by  such  candidate,  or  by  his 
agent,  representative,  or  other  person  for  and  in  his  behalf  with  his  knowledge 
and  consent,  up  to,  on,  and  after  the  day  of  such  primary  election,  nominating 
convention,  general  or  special  election,  or  election  by  the  legislature,  together 
with  the  names  of  all  those  to  whom  any  and  all  such  gifts,  contributions,  pay- 
ments, or  promises,  were  made  for  the  purpose  of  procuring  his  nomination, 
indorsement,  or  election. 

"  Every  such  candidate  shall  include  therein  a  statement  of  every  promise 
or  pledge  made  by  him,  or  by  any  one  for  him  with  his  knowledge  and  consent 
or  to  whom  he  has  given  authority  to  make  any  such  promise  or  pledge,  before 
the  completion  of  any  such  primary  election  or  nominating  convention  or  gen- 
eral or  special  election  or  election  by  the  legislature,  relative  to  the  appoint- 
ment or  recommendation  for  appointment  of  any  person  to  any  position  of 
trust,  honor,  or  profit,  either  in  the  county.  State,  or  itfation,  or  in  any  political 
subdivision  thereof,  or  in  any  private  or  corporate  employment,  for  the  pur- 
pose of  procuring  the  support  of  such  person  or  of  any  person  in  his  candidacy, 
and  if  any  such  promise  or  pledge  shall  have  been  made  the  name  or  names,  the 
address  or  addresses,  and  the  occupation  or  occupations,  of  the  person  or  per- 
sons to  whom  such  promise  or  pledge  shall  have  been  made,  shall  be  stated, 
tfigether  with  a  description  of  the  position  relating  to  which  such  promise  or 
pledge  has  been  made.  In  the  event  that  no  such  promise  or  pledge  has  been 
made  by  such  candidate,  that  fact  shall  be  distinctly  stated. 

"  No  candidate  for  Eepresentative  in  Congress  or  for  Senator  of  the 
United  States  shall  promise  any  office  or  position  to  any  person,  or  to  use  his 
influence  or  to  give  his  support  to  any  person  for  any  office  or  position  for  the. 
purpose  of  procuring  the  support  of  such  person,  or  of  any  person,  in  his  can- 
didacy; nor  shall  any  candidate  for  Senator  of  the  United  States  give,  con- 
tribute, expend,  use,  or  promise  any  money  or  thing  of  value  to  assist  in  pro- 
curing the  nomination  or  election  of  any  particular  candidate  for  the  legisla- 
ture of  the  State  in  which  he  resides,  but  such  candidate  may,  within  the  limi- 
tations and  restrictions  and  subject  to  the  requirements  of  this  act,  contribute 
to  political  committees  having  charge  of  the  disbursement  of  campaign  funds. 

"  No  candidate  for  Representative  in  Congress  or  for  Senator  of  the  United 
States  shall  give,  contribute,  expend,  use,  or  promise,  or  cause  to  be  given,  con- 
tributed, expended,  used,  or  promised,  in  procuring  his  nomination  and  elec- 
tion, any  sum,  in  the  aggregate,  in  excess  of  the  amount  which  he  may  law- 
fully give,  contribute,  expend,  or  promise  under  the,  laws  of  the  State  in  which 
he  resides :  Provided,  That  no  candidate  for  Eepresentative  in  Congress  shall 
give,  contribute,  expend,  use,  or  promise  any  sum,  in  the  aggregate,  exceeding 
five  thousand  dollars  in  any  campaign  for  his  nomination  and  election ;  and  no 
candidate  for  Senator  of  the  United  States  shall  give,  contribute,  expend,  use, 
or  promise  any  sum,  in  the  a^rregate,  exceeding  ten  thousand  dollars  in  any 
campaign  for  his  nomination  and  election :  Provided  fvrther.  That  money  ex- 
pended by  any  such  candidate  to  meet  and  discharge  any  assessment,  fee,  or 
charge  made  or  levied  upon  candidates  by  the  laws  of  the  State  in  which  he 
resides,  or  for  his  necessary  personal  expenses,  incurred  for  himself  alone,  for 
travel  and  subsistence,  stationery  and  postage,  writing  or  printing  (other  than 
in  newspapers),  and  distributing  letters,  circulars,  and  posters,  and-  for  tele- 
graph and  telephone  service,  shall  not  be  regarded  as  an  expenditure  within 
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the  meaning  of  this  section,  and  shall  not  be  considered  any  part  of  the  sum 
herein  fixed  as  the  limit  of  expense  and  need  not  be  shown  in  the  statements 
h&rein  required  to  be  filed. 

^'  The  statements  herein  required  to  be  made  and  filed  before  the  general 
election,  or  the  election  by  the  legislature  at  which  such  candidate  seeks  elec- 
tion, need  not  contain  items  of  which  publicity  is  given  in  a  previous  state- 
ment, but  the  statement  required  to  be  made  and  filed  after  said  general  elec- 
tion or  election  by  the  legislature  shall,  in  addition  to  an  itemized  statement  of 
all  expenses  not  theretofore  given  publicity,  contain  a  summary  of  all  preced- 
ing statements. 

"Any  person,  not  then  a  candidate  for  Senator  of  the  United  States,  who 
shall  have  given,  contributed,  expended,  used,  or  promised  any  money  or  thing 
of  value  to  aid  or  assist  in  the  nomination  or  election  of  any  particular  member 
of  the  legislature  of  the  State  in  which  he  resides,  shall,  if  he  thereafter  be- 
comes a  candidate  for  such  office,  or  if  he  shall  thereafter  be  elected  to  such 
ofiice  without  becoming  a  candidate  therefor,  comply  with  all  of  the  provisions 
of  this  section  relating  to  candidates  for  such  office,  so  far  as  the  same  may  be 
applicable;  and  the  statement  herein  required  to  be  made,  verified,  and  filed 
after  such  election  shall  contain  a  full,  true,  and  itemized  account  of  each  and 
every  gift,  contribution,  expenditure,  and  promise  whenever  made,  in  any 
wise  relating  to  the  nomination  or  election  of  members  of  the  legislature  of  said 
State,  or  in  any  wise  connected  with  or  pertaining  to  his  nomination  and  elec- 
tion of  which  publicity  is  not  given  in  a  previous  statement 

"  Every  statement  herein  required  shall  be  verified  by  the  oath  or  affirma- 
tion of  the  candidate,  taken  before  an  officer  authorized  to  administer  oaths 
under  the  laws  of  the  State  in  which  he  is  a  candidate,  and  shall  be  sworn  to  or 
affirmed  by  the  candidate  in  the  district  in  which  he  is  a  candidate  for  Repre- 
sentative, or  the  State  in  which  he  is  a  candidate  for  Senator  in  the  Con- 
gress of  the  United  States:  Provided,  That  if  at  the  time  of  such  primary 
election,  nominating  convention,  general  or  special  election,  or  election  by  the 
State  legislature  said  candidate  shall  be  in  attendance  upon  either  House  of 
Congress  as  a  Member  thereof,  he  may  at  his  election  verify  such  statements 
before  any  officer  authorized  to  administer  oaths  in  the  District  of  Columbia: 
Provided  further,  That  the  depositing  of  any  such  statement  in  a  regular  post 
office,  directed  to  the  Clerk  of  the  House  of  Representatives  or  to  the  Secretary 
of  the  Senate,  as  the  case  may  be,  duly  stamped  and  registered  within  the  time 
required  herein  shall  be  deemed  a  sufficient  filing  of  any  such  statement  under 
any  of  the  provisions  of  this  Act. 

"  This  Act  shall  not  be  construed  to  annul  or  vitiate  the  laws  of  any  State, 
not  directly  in  conflict  herewith,  relating  to  the  nomination  or  election  of  can- 
didates for  the  offices  herein  named,  or  to  exempt  any  such  candidate  from 
complying  with  such  State  laws."    [57  StaL  L.  26.] 


ELECTRIC  LINES. 


See    TELEGRAPH,    TELEPHONE,  CABLE,  AND  ELECTRIC  LINES. 
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EMPLOYERS'  LIABILITY. 

Equipment  of  LocomotiveSy  see  RAILROADS, 

Injuries  to  Employees    on    Panama    Canal,  see    RIVERS,    HARBORS,    AND 

CANALS. 
And  see  generally,  RAILROADS. 


ENTRY  OF  VESSELS 

See  CUSTOMS  DUTIES. 


ESTIMATES,  APPROPRIATIONS,  AND 

REPORTS. 

Act  of  June  22,  1910,  Ch.  881,  76. 

Navy  —  Reports  of  Secretary,  76. 

Aot  of  June  26,  1910,  Ch.  884,  77. 

Sec.  I.  Interior  Department  Buildings — Repairs,  77. 

Lighthouse  Establishment — Detailed  .Statements  to  Be  Made  with  Esti- 
mates, 77. 
Immigration  —  Detailed  Estimates  Required,  77. 
6.  Booh  of  Estimates  —  Statement  of  Sales,  etc.,  to  Be  Separate  from^  77. 

Aot  of  Maroh  4, 1911,  Ch.  287,  77. 

Sec.  I.  Court  of  Customs  Appeals — Detailed  Statement  Required,  77. 
Commerce  Court  —  Detailed  Statement  Required,  77. 

OBOSS-BEFEBENOES. 

Annual  Financial  Statement  of  Secretary  of  Agriculture,  see  AGRICULTURE. 

Cost  of  Work  on  Indian  Reservations,  see  INDIANS, 

Expenses   of  Parting  and  Refining   Bullion,  see    COINAGE,    MINTS,    AND 

ASSAY  OFFICES. 
Fine  Arts  Commission,  Annual  Appropriation  for,  see  FINE  ARTS  COMMISSION. 
Indian  Appropriations,  Secretary  of  Interior  to  Report,  see  INDIANS. 
Interior  Department,  Reports  to  Congress  on  Indian  Affairs,  see  INDIANS. 
Irrigation  Projects  on  Indian  Lands,  see  INDIANS. 

Officers,  Clerks,  and  Employees  in  Agricultural  Department,  see  AGRICULTURE. 
Withdrawal  of  Public  Lands,  see  PUBLIC  LANDS. 


Aa  Act  To  zepeal  a  portion  of  sections  four  hundred  and  twenty-nine  and  thitty-seren  bun- 

drod  and  twenty  of  tlie  Revised  Statutes  of  the  United  States. 

[A€t  of  June  22,   1910,  ch.  331.'\ 

[Navy  —  reports  of  secretary.']  That  the  second  clause  of  section  four 
hundred  and  twenty-nine  of  the  Revised  Statutes  of  the  United  States  and  the 
following  words  in  section  thirty-seven  hundred  and  twenty  of  the  Revised 
Statutes  of  the  United  States :  "  and  reported  by  the  Secretary  of  the  Navy 
to  Congress  at  the  commencement  of  every  regular  session.     The  report  shall 
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contain  a  schedule  embracing  the  offers  by  classes,  indicating  such  as  have  been 
accepted,"  be,  and  the  same  are  hereby,  repealed.   \S6  Stat  L.  591.] 

For  R.  S.  sec.  429,  §ee  2  Fed.  Stat.  Annot.  926;  for  R.  S.  sec  3720,  see  6  Fed.  SUt.  Annot. 
111. 


[Sec.  1.]  llnierior  Department  buildings  —  repairs.']  *  *  *  Repairs  of 
buildings.  Interior  Department:  For  repairs  of  Interior  Department  and 
Pension  buildings,  and  of  the  old  Post-Office  Department  building,  occupied 
by  the  Interior  Department,  including  preservation  and  repair  of  steam  heat- 
ing and  electric  lighting  plants  and  elevators,  twenty  thousand  dollars,  of  which 
sum  not  exceeding  seven  thousand  five  hundred  dollars  may  be  expended  for 
day  labor,  except  for  work  done  by  contract :  Provided,  That  a  detailed  state- 
ment of  the  expenditure  of  this  appropriation  for  the  fiscal  year  nineteen 
hundred  and  ten  shall  be  made  to  Congress  at  the  beginning  of  its  next  regular 
session,  and  thereafter  a  similar  statement  for  each  subsequent  fiscal  year  shall 
be  submitted  to  Congress  at  the  beginning  of  each  regular  session.  [36  Statj 
L.  737.] 

This  and  the  three  paragraphs  following  are  from  the  Sundry  Civil  Appropriation  Act  of 
June  25,  1910,  ch.  384. 

[Lighthouse  establishmeni  —  detailed  statements  to  be  made  tvith  esU- 
mdes.']  *  *  *  Hereafter  there  shall  be  submitted,  following  each  estimate  for 
support  of  the  Light-House  Establishment,  statements  showing  the  amount 
required  for  each  object  of  expenditure  mentioned  in  each  of  said  estimates, 
together  with  a  statement  of  the  expenditures  under  each  of  such  objents  for 
the  fiscal  year  terminated  next  preceding  the  period  of  submitting  said  esti- 
mates. 186  Stat.  L.  755.] 

[Immigration  —  detailed  estimates  required."]  *  *  *  Hereafter  there 
shall  be  submitted,  following  the  estimates  under  the  foregoing  appropriation 
for  expenses  of  regulating  immigration,  statements  showing  the  amount  re- 
quired for  each  object  of  expenditure  mentioned  in  said  estimates,  together 
with  a  statement  of  the  expenditures  under  each  of  such  objects  for  the  fiscal 
year  terminated  next  preceding  the  period  of  submitting  said  estimates.  [86 
Stat.  L.  76J^.] 

Sec.  6.  [Book  of  EstimMes  —  statement  of  sales,  etc.,  to  be  separate  from.] 
Hereafter  the  statement  of  the  proceeds  of  all  sales  of  old  material,  con- 
denmed  stores,  supplies,  or  other  public  property  of  any  kind  shall  be  sub- 
mitted to  Congress  at  the  beginning  of  each  regular  session  thereof  as  a  separ- 
ate conununication  and  shall  not  hereafter  be  included  in  the  annual  Book  of 
Estimates.  [86  Stai.  L.  778.] 


[Sec.  1.]  [Court  of  Customs  Appeals  —  detailed  statement  required.] 
*  *  *  A  detailed  statement  of  the  expenditures  of  the  appropriations  for  the 
United  States  Court  of  Customs  Appeals  shall  be  submitted  to  Congress  at  the 
b^linning  of  each  regular  session  thereof.   [36  Stat.  L.  128 Jf,] 

This  and  the  following  paragraph  are  from  the  Legislative,  Executive,  and  Judicial  Appro- 
priation Act  of  March  4,  1911,  ch.  237. 

[Comwfirce  CouH  —  detailed  statement  required.]  *  *  *  A  detailed 
statement  of  the  expenditure  of  the  appropriations  for  the  United  States  Com- 
merce Court  shall  be  submitted  to  Congress  at  the  beginning  of  each  regular 
session  thereof.    [36  Stat  L.  1281^,] 
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EVIDENCE. 

Aet  of  Hay  7, 1910,  Ch.  216, 78. 

United  States  Courts  —  Immunity  of  Witnesses^  7S 


An  Act  To  repeal  aection  ei|^t  hundred  and  iixty  of  the  Befiied  Statvtei* 

{^Act  0/  Mav  7,  1910,  oh.  ;910.] 

lUrdted  Stales  courts  —  immunity  of  untnesses.'\  That  section  eight  hun- 
dred and  sixty  of  the  Kevised  Statutes  of  the  United  States  be,  and  die  same 
is  hereby,  repealed.   136  Stat.  L.  S52.'] 

For  R.  S.  sec.  JOG,  see  3  Fed.  Stat.  Annot.  6. 


EXECUTIVE  DEPARTMENTS. 

Contracts  for  New  Buildings,  see  PUBLIC  PROPERTY,  BUILDINGS,  AND 

GROUNDS, 
Supplies  for,  see  PUBLIC  CONTRACTS. 
And  see  generally,  AGRICULTURE;  COMMERCE  AND  LABOR;  NAVY; 

TREASURY    DEPARTMENT;     WAR    DEPARTMENT     AND 

MILL  TAR  Y  ESTABLISHMENT 


EXECUTIVE  MANSION. 

See  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS. 


EXPRESS  COMPANIES. 

See  INTERSTA  TE  COMMERCE. 
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FALSE  ACCOUNTS  AND  REPORTS. 

Aet  of  larch  4,  191 1,  Ch.  270,  79. 

Government  Employees  —  Punishment  for  Making  False  Entries  in  Rec- 
ords^ etc, — Punishment  for  Making  False  Report  of  Public  or  Trust 
Moneys^  79. 

Aa  Act  To  provide  pnniilunait  for  the  falaificatioa  of  accounts  and  the  maUns  of  false  reports 

by  persons  in  the  employ  of  the  United  States. 

[Att  of  March  4,  1911,  ch.  970.] 

[Oovemment  employees  —  ptwishment  for  making  false  entries  in  records, 
etc.  —  pumshment  for  making  false  report  of  public  or  trust  money s.Ji  That 
whoever,  being  an  officer,  clerk,  agent,  or  other  person  holding  any  office 
or  employment  under  the  Government  of  the  United  States  and,  being  charged 
with  the  duty  of  keeping  accounts  or  records  of  any  kind,  shall,  with  intent 
to  deceive,  mislead,  injure,  or  defraud  the  United  States  or  any  person,  make 
in  any  such  account  or  record  any  false  or  fictitious  entry  or  record  of  any 
matter  relating  to  or  connected  with  his  duties,  or  whoever  with  like  intent  shall 
aid  or  abet  any  such  officer,  clerk,  agent,  or  other  person  in  so  doing;  or  who- 
ever, being  an  officer,  clerk,  agent,  or  other  person  holding  any  office  or  em-< 
ployment  under  the  Government  of  the  United  States  and,  being  charged  with 
the  duty  of  receiving,  holding,  or  paying  over  moneys  or  securities  to,  for,  or 
on  behalf  of  the  United  States,  or  of  receiving  or  holding  in  trust  for  any 
person  any  moneys  or  securities,  shall,  with  like  intent,  make  a  false  report 
of  such  moneys  or  securities,  or  whoever  with  like  intent  shall  aid  or  abet  any 
such  officer,  clerk,  agent,  or  other  person  in  so  doing,  shall  be  fined  not  more 
than  five  thousand  dollars  oi^  imprisoned  not  more  than  ten  years,  or  both. 
[86  Stat.  L.  1S66.2 
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FINE  ARTS  COMMISSION, 

Aet  of  Hay  17, 1910,  Ch.  248,  8o. 

Sec,  I,  Commission  of  Fine  Arts  Created^  8a 
Expenditure  Authorized^  8a 


An  Aet  EiUblithing  a  Cominiirion  of  Fine  Artt. 
[iioe  of  May  17,  1910,  oh.  248.] 

[Seo.  1.]  [^Commission  of  fine  arts  created.']  That  a  permanent  Commission 
of  Fine  Arts  is  hereby  created  to  be  composed  of  seven  well-qualified  judges  of 
the  fine  arts,  who  shall  be  appointed  by  the  President,  and  shall  serve  for  a 
period  of  four  years  each,  and  until  their  successors  are  appointed  and  quali- 
fied. The  President  shall  have  authority  to  fill  all  vacancies.  It  shall  be  the 
duty  of  such  commission  to  advise  upon  the  location  of  statues,  fountains,  and 
monuments  in  the  public  squares,  streets,  and  parks  in  the  District  of  Columbia, 
and  upon  the  selection  of  models  for  statues,  fountains,  and  monuments  erected 
under  the  authority  of  the  United  States  and  upon  the  selection  of  artists  for 
the  execution  of  the  same.  It  shall  be  the  duty  of  the  ofiicers  charged  by  law 
to  determine  such  questions  in  each  case  to  call  for  such  advice.  The  fore- 
going provisions  of  this  Act  shall  not  apply  to  the  Capitol  building  of  the 
United  States  and  the  building  of  the  Library  of  Congress.  The  commission 
shall  also  advise  generally  upon  questions  of  art  when  required  to  do  so  by  the 
President,  or  by  any  committee  of  either  House  of  Congress.  Said  commis- 
sion shall  have  a  secretary  and  such  other  assistance  as  the  commission  may 
authorize,  and  the  members  of  the  commission  shall  each  be  paid  actual  ex- 
penses in  going  to  and  returning  from  Washington  to  attend  the  meetings  of 
said  commission  and  while  attending  the  same.   [36  Stat.  L.  871.] 

8to.  2.  [Expenditure  authprized.']  That  to  meet  the  expenses  made  neces- 
sary by  this  Act  an  expenditure  of  not  exceeding  ten  thousand  dollars  a  year 
is  hereby  authorized.  [86  Stat.  L.  871.] 


FISHERIES. 

Seal  Fisheries,  see  ALASKA. 


FOREST  RESERVES. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 
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FOREST  SERVICE. 

See  AGRICULTURE. 


ITORTiriCATIONS. 


See  NATIONAL  DEFENSE  SECRETS. 


FREIGHT  CHARGES 

See  INTERSTATE  COMMERCE. 


FUNGICIDE. 

See  AGRICULTURE. 


GAME. 

In  Alaska^  see  ALASKA, 


GAS  LANDS. 

See  MINERAL  LANt>S,  MINES,  AND  MINING. 


GAS  PIPE  LINES. 


See  PUBLIC  LANDS. 


GLACIER  NATIONAL  PARKS, 


See  PUBLIC  PARKS. 
F.  8.  A.  SupD.— 6  81 
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GOLD  COIN. 

See  COINAGE,  MINTS,  AND  ASSAY  OFFICES. 


GRAND  JURY. 

See  jtlDICIARY;  JURIES. 


HARBORS. 

See  RIVERS,  HARBORS,  AND  CANALS. 


%  HAWAIIAK  ISLANDS. 

K 

Aot  of  May  27,  1910,  Ch.  268,  82. 

Sec.  I,  Hawaii —  Government  in —  General  Laws  of  United  States^  82. 

i  2.  Legislature — Compensation  of  Member Sy  Z^^ 

J,  Appropriations  —  Legislature  to  Make,  83. 

4.  Legislative  Po7vers  —  Indebtedness  —  Maximum  —  Term  of  Bonds^  83. 

5.  Public  Lands,  84. 

6.  Disqualifications  of  yudge  or  yuror^  86. 

7.  Public  Property,  86. 

8.  Officers — Pay,2>i, 
p.  NaturcUization,  87. 

Aet  of  June  17,  1910,  Ch.  297,  87. 

Legislature  —  Pay  of  Members — Extra  Session.  87. 

An  Act  To  amend  an  Act  entitled  ''An  Act  to  proYide  a  goyexnment  for  the  Territoiy  «f 

Hawaii,"  approved  April  thirtieth,  nineteen  hundred. 

[Act  of  May  27,    1010,   oh.   2S8.] 

;  [Sec.   1.]   [Havmi  —  government  in  —  general  laws  of  United  States.'] 

That  section  five  of  an  Act  entitled  "An  Act  to  provide  a  government  for  the 
Territory  of  Hawaii/'  approved  April  thirtieth,  nineteen  hundred,  is  hereby 

f  amended  to  read  as  follows : 

"  Sec.  5.  That  the  Constitution,  and,  except  as  otherwise  provided,  all  the 
laws  of  the  "United  States,  including  laws  carrying  general  appropriations, 
which  are  not  locally  inapplicable,  shall  have  the  same  force  and  effect  within 
the  said  Territory  as  elsewhere  in  the  United  States:  Provided,  That  sec- 
tions eighteen  hundred  and  forty-one  to  eighteen  hundred  and  ninety-one,  in- 
clusive, nineteen  hundred  and  ten  and  nineteen  hundred  and  twelve,  of  the 

'  Bevised  Statutes,  and  the  amendments  thereto,  and  an  Act  entitled  *An  Act  to 
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prohibit  the  passage  of  local  or  special  laws  in  the  Territories  of  the  United 
States,  to  limit  territorial  indebtedness,  and  for  other  purposes,'  approved  July 
thirtieth,  eighteen  hundred  and  eighty-six,  and  the  amendments  thereto,  shall 
not  apply  to  Hawaii."  [36  Stdt.  L.  US.] 

See  3  Fed.  Stat.  Annot.  1S8. 

Sec.  2.  ^Legislature  —  compensation  of  members.']  That  section  twenty- 
piz  of  said  Act  is  hereby  amended  to  read  as  follows : 

"  Sec.  26.  That  the  members  of  the  legislature  shall  receive  for  their  ser- 
vices, in  addition  to  mileage  at  the  rate  of  ten  cents  a  mile  each  way,  the  sum 
of  six  hundred  dollars  for  each  regular  session,  payable  in  three  equal  install- 
ments on  and  after  the  first,  thirtieth,  and  fiftieth  days  of  the  session,  and  the 
snm  of  two  hundred  dollars  for  each  special  session:  Provided^  That  they 
shall  receive  no  compensation  for  any  extra  session  held  under 'the  provisions 
of  section  fifty-four  of  this  Act."  [36  Stat  L.  Ui^] 

See  3  Fed.  Stat.  Annot.  192. 

Sec.  3.  [Appropriations  —  legislature  to  m/ike.]  That  section  fifty-two  of 
said  Act  is  hereby  amended  to  read  as  follows : 

"  Sec.  52.  That  appropriations,  except  as  herein  otherwise  provided,  shall 
be  made  by  the  legislature."  [S6  Stat.  L.  JfU.] 

See  3  Fed.  Stat.  Annot.  196. 

.  Sec.  4.  [Legislative  powers  —  indebtedness  —  m4iximum  —  term  of 
bonds.]  That  section  fifty-five  of  said  Act  is  hereby  amended  so  that  the  part 
thereof  relating  to  public  indebtedness  and  beginning  with  the  words  "  nor 
shall  any  debt"  shall  read  as  follows:  "  Nor  shall  any  debt  be  authorized  to 
be  contracted  by  or  on  behalf  of  the  Territory,  or  any  political  or  municipal 
corporation  or  subdivision  thereof,  except  to  pay  the  interest  upon  the  existing 
mdebtedness,  to  suppress  insurrection,  or  to  provide  for  the  common  defense, 
except  that  in  addition  to  any  indebtedness  created  for  such  purposes  the 
legislature  may  authorize  loans  by  the  Territory,  or  any  such  subdivision 
thereof,  for  the  erection  of  penal,  charitable,  and  educational  institutions,  and 
for  public  buildings,  wharves,  roads,  harbor,  and  other  public  irnprovements, 
but  the  total  of  such  indebtedness  incurred  in  any  one  year  by  the  Territory  or 
any  such  subdivision  shall  not  exceed  one  per  centum  of  the  assessed  value  of 
the  property  in  the  Territory  or  subdivision,  respectively,  as  shown  by  the  then 
last  assessments  for  taxation,  whether  such  assessments  are  made  by  the  Ter- 
ritory or  the  subdivision  or  subdivisions,  and  the  total  indebtedness  of  the  Ter- 
ritory shall  not  at  any  time  be  extended  beyond  seven  per  centum  of  such 
assessed  value  of  property  in  the  Territory  and  the  total  indebtedness  of  any 
such  subdivision  shall  not  at  any  time  be  extended  beyond  three  per  centum  of 
such  assessed  value  of  property  in  the  subdivision,  but  nothing  in  this  Aot 
shall  prevent  the  refunding  of  any  indebtedness  at  any  time;  nor  shall  any 
such  loan  be  made  upon  the  credit  of  the  public  domain  or  any  part  thereof ; 
nor  shall  any  bond  or  other  instrument  of  any  such  indebtedness  be  issued 
unless  made  payable  in  not  more  than  thirty  years  from  the  date  of  the  issue 
thereof;  nor  shall  any  such  bond  or  indebtedness  be  issued  or  incurred  until 
approved  by  the  President  of  the  United  States:  Provided,  That  the  legisla- 
ture may  by  general  act  provide  for  the  condemnation  of  property  for  public 
uses,  including  the  condemnation  of  rights  of  way  for  the  transmission  of  water 
for  irrigation  and  other  purposes."    [36  Stat.  L.  44^.] 

Soe  3  Fed.  Stat.  Annot.  197. 
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Sec.  5.  \^Pvhlic  landsJ]  That  Bection  aeventy-three  of  said  Act  is  hereby 
amended  by  adding  thereto  the  following: 

"  No  person  shall  hereafter  be  entitled  to  receive  any  certificate  of  occupa- 
tion, right  of  purchase  lease,  cash  freehold  agreement,  or  special  homestead 
agreement  who  or  whose  husband  or  wife  shall  previously  have  taken  or  held 
any  land  under  any  such  certificate,  lease,  or  agreement  hereafter  made  or 
issued,  or  under  any  homestead  lease  or  patent  based  thereon ;  or  who  or  whose 
husband  or  wife,  or  both  of  them,  shall  then  own  other  land  in  the  Territory, 
the  combined  area  of  which  and  the  land  in  question  exceeds  eighty  acres ;  or 
who  is  an  alien,  unless  he  has  declared  his  intention  to  become  a  citizen  of  the 
United  States  as  provided  by  law ;  nor  shall  any  person  who,  having  so  declared 
his  intention,  shall  hereafter  take  or  hold  under  any  such  certificate,  lease,  or 
agreement,  continue  so  to  hold  or  become  entitled  to  a  homestead  lease  or 
patent  of  the  land,  unless  he  shall  have  become  a  citizen  within  five  years  after 
so  taking. 

"  No  land  for  which  any  such  certificate,  lease,  or  agreement  shall  here- 
after be  issued,  or  any  part  thereof  or  interest  therein  or  control  thereof,  shall, 
without  the  written  consent  of  the  commissioner  and  governor,  thereafter, 
whether  before  or  after  a  homestead  lease  or  patent  has  been  issued  thereon,  be 
or  be  contracted  to  be  in  any  way,  directly  or  indirectly,  by  process  of  law  or 
otherwise,  conveyed,  mortgaged,  leased,  or  otherwise  transferred  to  or  acquired 
or  held  by  or  for  the  benefit  of  any  alien  or  corporation ;  or,  before  or  after  the 
issuance  of  a  homestead  lease  or  before  the  issuance  of  a  patent,  to  or  by  or  for 
the  benefit  of  any  other  person ;  or,  after  the  issuance  of  a  patent,  to  or  by  or 
for  the  benefit  of  any  person  who  owns,  holds,  or  controls,  directly  or  indirectly, 
other  land  or  the  use  thereof  the  combined  area  of  which  and  the  land  in  ques- 
tion exceeds  eighty  acres :  Provided,  That  these  prohibitions  shall  not  apply  to 
transfers  or  acquisitions  by  inheritance  or  between  tenants  in  common. 

"Any  land  in  respect  of  which  any  of  the  foregoing  provisions  shall  be  vio- 
lated shall  forthwith  be  forfeited  and  resume  the  status  of  public  land  and  may 
be  recovered  by  the  Territory  or  its  successors  in  an  action  of  ejectment  or  other 
appropriate  proceeding.  And  noncompliance  with  the  terms  of  any  such  cer- 
tificate, lease,  or  agreement,  or  of  the  law  applicable  thereto,  shall  entitle  the 
commissioner,  with  the  approval  of  the  governor  before  patent  has  been  issued, 
with  or  without  legal  process,  notice,  demand,  or  previous  entry,  to  retake 
possession  and  thereby  determine  the  estate :  Provided,  That  the  times  limited 
for  compliance  with  any  such  terms  may  be  extended  by  the  commissioner,  with 
such  approval,  upon  its  appearing  that  an  effort  has  been  made  in  good  faith  to 
comply  therewith. 

"  The  persons  entitled  to  take  under  any  such  certificate,  lease,  or  agree- 
ment shall  be  determined  by  drawing  or  lot,  after  public  notice  as  hereinafter 
provided;  and  any  lot  not  taken,  or  taken  and  forfeited,  or  any  lot  or  part 
thereof  surrendered  with  the  consent  of  the  commissioner,  which  is  hereby 
cuthorized,  may  be  disposed  of  upon  application  at  not  less  than  the  adver- 
tised price  by  any  such  certificate,  lease,  or  agreement  without  further  notice. 
The  notice  of  any  sale,  drawing,  or  allotment  of  public  land  shall  be  by  publica- 
tion for  a  period  of  not  less  than  sixty  days  in  one  or  more  newspapers  of  gen- 
eral circulation  published  in  the  Territory. 

"  The  commissioner,  with  the  approval  of  the  governor,  may  give  to  any 
citizen  of  the  United  States  or  to  any  person  who  has  legally  declared  his  inten- 
tion to  become  a  citizen,  and  who  shall  hereafter  become  such,  which  said  per- 
son has,  or  who  and  whose  predecessors  in  interest  have,  improved  any  parcel 
of  public  lands  and  resided  thereon  continuously  since  April  thirtieth,  nineteen 
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hundred,  a  preference  right  to  purchase  so  much  of  such  parcel  and  such 
adjoining  land  as  may  reasonably  be  required  for  a  home,  at  a  fair  price,  to  be 
determined  by  three  disinterested  citizens  appointed  by  the  governor,  in  the 
determination  of  which  price  the  value  of  improvement  shall,  when  deemed  just 
and  reasonable,  be  disregarded :  Provided,  however,  That  this  privilege  shall 
not  extend  to  any  original  lessee  or  to  an  assignee  of  an  entire  lease  of  public 
lands. 

"The  commissioner  may  also,  with  such  approval,  issue,  for  a  nominal 
consideration,  to  any  church  or  religious  organization,  or  person  or  persons  or 
corporation  representing  it,  a  patent  for  any  parcel  of  public  land  occupied 
continuously  for  not  less  than  five  years  heretofore  and  still  occupied  by  it  as  a 
church  site  under  the  laws  of  Hawaii. 

"  No  sale  of  lands  for  other  than  homestead  purposes,  except  as  herein  pro- 
vided, and  no  exchange  by  which  the  Territory  shall  convey  lands  exceeding 
e'ther  forty  acres  in  area  or  five  thousand  dollars  in  value  shall  be  made.  No 
lease  of  agricultural  lands  exceeding  forty  acres  in  area,  or  of  pastoral  or* 
waste  lands  exceeding  two  hundred  acres  in  area,  shall  be  made  without  the 
approval  of  two-thirds  of  the  board  of  public  lands  which  is  hereby  constituted, 
the  members  of  which  are  to  be  appointed  by  the  governor  as  provided  in  sec- 
tion eighty  of  this  Act,  and  until  the  legislature  shall  otherwise  provide  said 
board  shall  consist  of  six  members  and  its  members  be  appointed  for  terms  of 
four  years :  Provided,  however.  That  the  commissioner  may,  with  the  approval 
of  said  board,  sell  for  residence  purposes  lots  and  tracts,  not  exceeding  three 
acres  in  area,  and  that  sales  of  government  lands  may  be  made  upon  tihe' 
approval  of  said  board  whenever  necessary  to  locate  thereon  railroad  rights  of 
way,  railroad  tracks,  side  tracks,  depot  grounds,  pipe  lines,  irrigation  ditches, 
pumping  stations,  reservoirs,  factories  and  mills  and  appurtenances  thereto, 
including  houses  for  employees,  mercantile  establishments,  hotels,  churches, 
and  private  schools,  and  all  such  sales  shall  be  limited  to  the  amount  actually 
necessary  for  the  economical  conduct  of  such  business  or  undertaking:  Pro- 
vided  further.  That  no  exchange  of  government  lands  shall  hereafter  be  made 
without  the  approval  of  two-thirds  of  the  members  of  said  board,  and  no  such 
exchange  shall  be  made  except  to  acquire  lands  directly  for  public  uses. 

"  Whenever  twenty-five  or  more  persons,  having  the  qualifications  of  home- 
steaders, who  have  not  theretofore  made  application  under  this  Act  shall  make 
written  application  to  the  commissioner  of  public  lands  for  the  opening  of 
agricultural  lands  for  settlement  in  any  locality  or  district,  it  shall  be  the 
duty  of  said  commissioner  to  proceed  expeditiously  to  survey  and  open  for 
entry  agricultural  lands,  whether  unoccupied  or  under  lease  with  the  right  of 
withdrawal,  sufficient  in  area  to  provide  homesteads  for  all  such  persons, 
together  with  all  persons  of  like  qualifications  who  shall  have  filed  with  such 
commissioner  prior  to  the  survey  of  such  lands  written  applications  for  home- 
steads in  the  district  designated  in  said  applications.  The  lands  to  be  so  opened 
for  settlement  by  said  commissioner  shall  be  either  the  specific  tract  or  tracts 
applied  for  or  other  suitable  and  available  agricultural  lands  in  the  same  geo- 
graphical district  and,  as  far  as  possible,  in  the  immediate  locality  of  and  as 
nearly  equal  to  that  applied  for  as  may  be  available :  Provided,  however.  That 
no  leased  land,  under  cultivation,  shall  be  taken  for  homesteading  until  any 
crops  growing  thereon  shall  have  been  harvested. 

"  It  shall  be  the  duty  of  the  commissioner  of  public  lands  to  cause  to  be 
surveyed  and  opened  for  homestead  entry  a  reasonable  amount  of  desirable  agri- 
cultural lands  and  also  of  pastoral  lands  in  various  parts  of  the  Territory  for 
liomestead  purposes  on  or  before  January  first,  nineteen  hundred  aiul  eleven, 
and  he  shall  annually  thereafter  cause  to  l)e  surveyed  for  homestead  purposes 
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such  amount  of  agricultural  lands  and  pastoral  lands  in  various  parts  of  the 
Territory  as  there  may  be  demand  for  by  persons  having  the  qualifications  of 
homesteaders;  and  in  laying  out  any  homestead  the  Commissioner  of  Public 
Lands  shall  include  therein  an  amount,  not  exceeding  eighty  acres  in  area, 
sufficient  to  support  thereon  an  ordinary  family;  and  all  necessary  expenses  for 
surveying  and  opening  any  such  lands  for  homestead  shall  be  paid  for  out  of 
any  funds  of  the  territorial  treasury  derived  from  the  sale  or  lease  of  the 
public  lands,  which  funds  are  hereby  made  available  for  such  purposes. 

"  Nothing  herein  contained  shall  be  construed  to  prevent  said  commissioner 
from  surveying  and  opening  for  homestead  purposes  and  as  a  single  home- 
stead entry  public  lands  suitable  for  both  agricultural  and  pastoral  purposes, 
whether  such  lands  be  situated  in  one  body  or  detached  tracts,  to  the  end  that 
homesteaders  may  be  provided  with  both  agricultural  and  pastoral  lands 
wherever  there  is  demand  therefor ;  nor  shall  the  ownership  of  a  residence  lot  or 
tract,  not  exceeding  three  acres  in  area,  hereafter  disqualify  any  citizen  from 
applying  for  and  receiving  any  form  of  homestead  entry,  including  a  home- 
stead lease. 

"All  lands  in  the  possession,  use,  and  control  of  the  Territory  shall  here- 
after be  managed  by  the  commissioner,  except  such  as  shall  be  set  aside  for 
public  purposes  as  hereinafter  provided ;  all  sales  and  other  dispositions  of  such 
land  shall  be  made  by  the  commissioner  or  under  his  direction,  for  which  pur- 
pose, if  necessary,  the  land  may  be  transferred  to  his  department  from  any 
other  department  by  direction  of  the  governor,  and  all  patents  and  deeds  of 
such  land  shall  issue  from  the  office  of  the  commissioner,  who  shall  countersign 
the  same  and  keep  a  record  thereof.  Lands  conveyed  to  the  Territory  in  ex- 
change for  other  lands  that  are  subject  to  the  land  laws  of  Hawaii,  as  amended 
by  this  Act,  shall,  except  as  otherwise  provided,  have  the  same  status  and  be 
subject  to  such  laws  as  if  they  had  previously  been  public  lands  of  Hawaii. 
All  orders  setting  aside  lands  for  forest  or  other  public  purposes,  or  withdraw- 
ing the  same,  shall  be  made  by  the  governor,  and  lands  while  so  set  aside  for 
such  purposes  may  be  managed  as  may  be  provided  by  the  laws  of  the  Terri- 
tory. The  commissioner  is  hereby  authorized  to  perform  any  and  all  acts,  pre- 
scribe forms  of  oaths,  and,  with  the  approval  of  the  governor  and  said  board, 
make  such  rules  and  regulations  as  may  be  necessary  and  proper  for  the  pur- 
pose of  carrying  the  provisions  of  this  section  and  the  land  laws  of  Hawaii  into 
full  force  and  effect."   [SS  Stat.  L.  -W4.] 

See  3  Fed.  Stat.  Annot.  202. 

Sec.  6.  {Disqualifications  of  judge  or  juror."]  That  section  eighty-four  of 
said  Act  is  hereby  amended  to  read  as  follows : 

"  Sec.  84.  That  no  person  shall  sit  as  a  judge  or  juror  in  any  case  in  which 
his  relative  by  affinity  or  by  consanguinity  within  the  third  degree  is  interested, 
either  as  a  plaintiff  or  defendant,  or  in  the  issue  of  which  the  said  judge  oi* 
juror  has,  either  directly  or  through  such  relative,  any  pecuniary  interest ;  nor 
shall  any  person  sit  as  a  judge  in  any  case  in  which  he  has  been  of  counsel  or 
on  an  appeal  from  any  decision  or  judgment  rende^^d  by  him,  and  the  legisla- 
ture of  the  Territory  may  add  other  causes  of  disqualification  to  those  herein 
enumerated."^  [55  Stat.  L.  W.] 

See  3  Fed.  Stat.  Annot.  206. 

Sec.  7.  \Pvblic  property.]  That  section  ninety-one  of  said  Act  is  hereby 
amended  to  read  as  follows : 

"  Sec.  91.  That,  except  as  otherwise  provided,  the  public  property  ceded  and 
transferred  to  the  United  States  by  the  Republic  of  Hawaii  under  the  joint 
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resolution  of  annexation,  approved  July  seventh,  eighteen  hundred  and  ninety- 
eight,  shall  be  and  remain  in  the  possession,  use,  and  control  of  the  govern- 
ment of  the  Territory  of  Hawaii,  and  shall  be  maintained,  managed,  and  cared 
for  by  it,  at  its  own  expense,  imtil  otherwise  provided  for  by  Congress,  or  taken 
for  the  uses  and  purposes  of  the  United  States  by  direction  of  the  President  or 
of  the  governor  of  Hawaii.  And  any  such  public  property  so  taken  for  the 
uses  and  purposes  of  the  United  States  may  be  restored  to  its  previous  status 
by  direction  of  the  President ;  and  the  title  to  any  such  public  properly  in  the 
possession  and  use  of  the  Territory  for  the  purposes  of  water,  sewer,  electric, 
and  other  public  works,  penal,  charitable,  scientific,  and  educational  institu- 
tions, cemeteries,  hospitals,  parks,  highways,  wharves,  landings,  harbor  im- 
provements, public  buildings,  or  other  public  purposes,  or  required  for  any  such 
purposes,  may  be  transferred  to  the  Territory  by  direction  of  the  President, 
and  the  title  to  any  property  so  transferred  to  the  Territory  may  thereafter  be 
transferred  to  any  city,  county,  or  other  political  subdivision  thereof  by  direc- 
tion of  the  governor  when  thereunto  authorized  by  the  legislature."  [86  Stat  L. 

See  3  Fed.  Stat.  Annot  208. 

Sec.  8.  [Officers  —  pay.]  That  section  ninety-two  of  said  Act  is  hereby 
amended  to  read  as  follows : 

"  Sec.  92.  That  the  following  officers  shall  receive  the  following  annual 
salaries  to  be  paid  by  the  United  States :  The  governor,  seven  thousand  dol- 
lars ;  the  secretary  of  the  Territory,  four  thousand  dollars ;  the  chief  justice  of 
the  supreme  court  of  the  Territory,  six  thousand  dollars ;  the  associate  justices 
of  the  supreme  court,  five  thousand  five  hundred  dollars  each ;  the  judges  of  the 
circuit  courts,  four  tiiousand  dollars  each ;  the  United  States  district  attorney, 
four  thousand  dollars ;  the  United  States  marshal,  three  thousand  dollars.  And 
the  governor  shall  receive  annually,  in  addition  to  his  salary,  the  sum  of  five 
hmidred  dollars  for  stationery,  postage,  and  incidentals;  also  his  traveling 
expenses  while  absent  from  the  capital  on  official  business,  and  the  sum  of  two 
thousand  dollars  annually  for  his  private  secretary.''  [36  Stat.  L.  -^-^5.] 

8ee  3  Fed.  Stat.  Annot.  208. 

Sec.  9.  [Naturalization.']  That  section  one  hundred  of  said  Act  is  hereby 
amended  by  adding  thereto  the  following: 

"All  records  relating  to  naturalization,  all  declarations  of  intention  to  be- 
come citizens  of  the  United  States,  and  all  certificates  of  naturalization  filed, 
recorded,  or  issued  prior  to  the  taking  effect  of  the  naturalization  Act  of  June 
twenty-ninth,  nineteen  hundred  and  six,  in  or  from  any  circuit  court  of  the 
Territory  of  Hawaii,  shall  for  all  purposes  be  deemed  to  be  and  to  have  been 
made,  filed,  recorded,  or  issued  by  a  court  with  jurisdiction  to  naturalize  aliens, 
but  shall  not  be  by  this  Act  further  validated  or  legalized."  [36  Stat.  L.  JU8.] 

See  3  Fed.  Stat.  Annot.  210. 


[Legislature  —  pay  of  members  —  eoiftra  session.]  *  *  *  That  the  mem- 
bers of  the  legislature  of  the  Territory  of  Hawaii  shall  not  draw  their  compen- 
sation of  two  hundred  dollars,  or  any  mileage,  for  any  extra  session  held  in 
compliance  with  section  fifty-four  of  an  Act  to  provide  a  government  for  the 
Territory  of  Hawaii,  approved  April  thirtieth,  nineteen  hundred.  [36  Stat. 
L.  601.] 

Thifl  is   from    the   Legislative,   Executive,  For  the  Act  of  April  30,  1900,  see  3  Fed. 

and  Judicial  Appropriation  Act  of  June  17,      Stat.  Annot.  186. 
WIO,  ch.  297. 
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HAZING. 


See  MILITARY  ACADEMY. 


HOMESTEAD, 


See  PUBLIC  LANDS. 


HOSPITALS  AND  ASYLUMS. 

Act  of  June  25,  1910,  Ch.  884,  88. 

National  Home  for  Disabled  Volunteer  Soldiers  —  Applications  for  Ad- 
mission^ 88. 

lynOSS-REFERENCB. 

Insane  Persons  in  Alaska^  see  ALASKA. 


^National  home  for  disabled  vohinteer  soldiers  —  applications  for  admis- 
^on.'\  *  *  *  Hereafter  the  application  of  any  person  for  membership  in  the 
National  Home  for  Disabled  VoUmteer  Soldiers  and  the  admission  of  the 
applicant  thereunder  shall  be  and  constitute  a  valid  and  binding  contract  be- 
tween such  applicant  and  the  Board  of  Managers  of  said  home  that  on  the 
death  of  said  applicant  while  a  member  of  such  home,  leaving  no  heirs  at  law 
noj  next  of  kin,  all  personal  property  owned  by  said  applicant  at  the  time  of 
his  death,  including  money  or  choses  in  action  held  by  him  and  not  disposed 
of  by  will,  whether  such  property  be  the  proceeds  of  pensions  or  otherwise 
derived,  shall  vest  in  and  become  the  property  of  said  Board  of  Managers  for 
the  sole  use  and  benefit  of  the  post  fund  of  said  home,  the  proceeds  to  be  dis- 
posed of  and  distributed  among  the  several  branches  as  may  be  ordered  by  said 
Board  of  Managers,  and  that  all  personal  property  of  said  applicant  shall, 
upon  his  death,  while  a  member,  at  once  pass  to  and  vest  in  said  Board  of 
Managers,  subject  to  be  reclaimed  by  any  legatee  or  person  entitled  to  take 
the  same  by  inheritance  at  any  time  within  five  years  after  the  death  of  sucK 
member.  The  Board  of  Managers  is  directed  to  so  change  the  form  of  applica- 
tion for  membership  as  to  give  reasonable  notice  of  this  provision  to  each  ap* 
plicant  and  as  to  contain  the  consent  of  the  applicant  to  accept  membership 
upon  the  conditions  herein  provided.   [^36  Stat,  L,  736.'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  25,  1910,  eh.  384. 
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HOUSE  OF  REPRESENTATIVES. 

See  CONGRESS, 


IMMIGRATION. 

Aet  of  larch  26,  1910,  Ch.  128,  89. 

Sec,  /.   Classes  of  Aliens  Excluded^  89. 
2.  Prostitutes^  etCy  90. 

Aet  of  March  4,  1911,  Ch.  285,  92. 

Sec,  I,  Immigration  Service — Credit  of  Reimbursements ^  92. 

OBOSS-REFEBENCES. 

Bureau  of  Immigration  and  Naturalization^  see  NA  TURALIZA  TION. 
Estimates  for  Expenses,  see  ESTIMATES,  APPROPRIATIONS^  AND  RE- 
PORTS 
And  see  generally,    WHITE  SLAVE  TRAFFIC, 


An  Act  To  amend  an  Act  entitled  ''An  Act  to  regnlate  the  immigration  of  aliens  into  the 
United  States,**  approved  February  twentieth,  nineteen  himdred  and  seyen. 

[Act  of  March  26,  1910,  ch.  128,] 

[Sec.  1.]  [^Classes  of  aliens  excluded,']  That  section  two  of  the  Act  entitled 
"An  Aet  to  regulate  the  immigration  of  aliens  into  the  United  States,"  approved 
February  twentieth,  nineteen  hundred  and  seven,  is  hereby  amended  so  as  to 
read  as  follows : 

"  Sec.  2.  That  the  following  classes  of  aliens  shall  be  excluded  from  ad- 
mission into  the  United  States:  All  idiots,  imbeciles,  feeble-minded  persons, 
epileptics,  insane  persons,  and  persons  who  have  been  insane  within  five  years 
previous ;  persons  who  have  had  two  or  more  attacks  of  insanity  at  any  time 
previously;  paupers;  persons  likely  to  become  a  public  charge;  professional 
beggars;  persons  afflicted  with  tuberculosis  or  with  a  loathsome  or  dangerous 
contagious  disease;  persons  not  comprehended  within  any  of  the  foregoing 
excluded  classes  who  are  found  to  be  and  are  certified  by  the  examining  sur- 
geon as  being  mentally  or  physically  defective,  such  mental  or  physical  defect 
being  of  a  nature  which  may  affect  the  ability  of  such  alien  to  earn  a  living; 
pCTsons  who  have  been  convicted  of  or  admit  having  committed  a  felony  or 
other  crime  or  misdemeanor  involving  moral  turpitude ;  polygamists,  or  persons 
^ho  admit  their  belief  in  the  practice  of  polygamy ;  anarchists,  or  persons  who 
believe  in  or  advocate  the  overthrow  by  force  or  violence  of  the  Government  of 
the  United  States,  or  of  all  government,  or  of  all  forms  of  law,  or  the  assassi- 
nation of  public  officials ;  prostitutes,  or  women  or  girls  coming  into  the  United 
States  for  the  purpose  of  prostitution  or  for  any  other  immoral  purpose;  per- 
sons who  are  supported  by  or  receive  in  whole  or  in  part  the  proceeds  of  pros- 
titution ;  persons  who  procure  or  attempt  to  bring  in  prostitutes  or  women  or 
girls  for  the  purpose  of  prostitution  or  for  any  other  immoral  purpose ;  personf 
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hereinafter  called  contract  laborers  who  have  been  induced  or  solicited  to 
migrate  to  this  country  by  offers  or  promises  of  employment  or  in  consequence 
of  agreements,  oral,  written  or  printed,  expressed  or  implied,  to  perform  labor 
iu  this  coimtry  of  any  kind,  skilled  or  unskilled ;  those  who  have  been,  within 
one  year  from  the  date  of  application  for  admission  to  the  United  States, 
deported  as  having  been  induced  or  solicited  to  migrate  as  above  described ;  any 
person  whose  ticket  or  passage  is  paid  for  with  the  money  of  another,  or  who 
it  assisted  by  others  to  come,  unless  it  is  affirmatively  and  satisfactorily  shown 
that  such  person  does  not  belong  to  one  of  the  foregoing  excluded  classes  and 
that  said  ticket  or  passage  was  not  paid  for  by  any  corporation,  association, 
society,  municipality,  or  foreign  government,  either  directly  or  indirectly;  all 
children  under  sixteen  years  of  age  unaccompanipd  by  one  or  both  of  llieir 
parents,  at  the  diccretion  of  the  Secretary  of  Commerce  and  Labor  or  under 
such  regulations  as  he  may  from  time  to  time  prescribe :  Provided,  That  noth- 
ing in  this  Act  shall  exclude,  if  otherwise  admissible,  persons  convicted  of  an 
offense  purely  political,  not  involving  moral  turpitude:  Provided,  fwrther. 
That  the  provisions  of  this  section  relating  to  the  payments  for  tickets  or  pas- 
sage by. any  corporation,  association,  society,  municipality,  or  foreign  govern- 
ment shall  not  apply  to  the  tickets  or  passage  of  aliens  in  immediate  and  con- 
tinuous transit  through  the  United  States  to  foreign  contiguous  territory :  And 
provided  fwrther.  That  skilled  labor  may  be  imported  if  labor  of  like  kind 
unemployed  can  not  be  found  in  this  country :  And  provided  further.  That  the 
provisions  of  this  law  applicable  to  contract  labor  shall  not  be  held  to  exclude 
professional  actors,  artists,  lecturers,  singers,  ministers  of  any  religious  denom- 
ination, professors  for  colleges  or  seminaries,  persons  belonging  to  any  recog- 
nized learned  profession,  or  persons  employed  strictly  as  personal  or  domestic 
servants."  [S6  Stat,  L.  263.'] 

This  section  as  originally  enacted  is  given  in  the  1909  Supp.  Fed.  Stat.  Annot.  162. 

Sec.  2.  \_Pro8tHutes,  etc.]  That  section  three  of  an  Act  entitled  "An  Act 
to  regulate  the  immigration  of  aliens  into  the  United  States,"  approved  Feb- 
ruary twentieth,  nineteen  hundred  and  seven,  is  hereby  amended  so  as  to  read 
as  follows: 

"  Sec.  3.  That  the  importation  into  the  United  States  of  any  alien  for  the 
purpose  of  prostitution  or  for  any  other  immoral  purpose  is  hereby  forbidden ; 
and  whoever  shall,  directly  or  indirectly,  import,  or  attempt  to  import,  into  the 
United  States,  any  alien  for  the  purpose  of  prostitution  or  for  any  other  im- 
moral purpose,  or  whoever  shall  hold  or  attempt  to  hold  any  sliefa  for  any 
such  purpose  in  pursuance  of  such  illegal  importation,  or  whoever  shall  keep, 
maintain,  control,  support,  employ,  or  harbor  in  any  house  or  other  place,  for 
the  purpose  of  prostitution  or  for  any  other  immoral  purpose,  in  pursuance  of 
such  illegal  importation,  any  alien,  shall,  in  every  such  case  be  deemed  guilty 
of  a  felony,  and  on  conviction  thereof  be  imprisoned  not  more  than  ten  years 
and  pay  a  fine  of  not  more  than  five  thousand  dollars.  Jurisdiction  for  the 
trial  and  pimishment  of  the  felonies  hereinbefore  set  forth  shall  be  in  any  dis- 
trict to  or  into  which  said  alien  is  brought  in  pursuance  of  said  importation  by 
the  person  or  persons  accused,  or  in  any  district  in  which  a  violation  of  any  of 
the  foregoing  provisions  of  this  section  occur.  Any  alien  who  shall  be  found 
en  inmate  of  or  connected  with  the  management  of  a  house  of  prostitution  or 
practicing  prostitution  after  such  alien  shall  have  entered  the  United  States, 
or  who  shall  receive,  share  in,  or  derive  benefit  from  any  part  of  the  earnings 
of  any  prostitute;  or  who  is  employed  bv,  in,  or  in  connection  with  any  house 
of  prostitution  or  music  or  danoe  hall  or  other  place  of  amusement  or  resort 
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habitually  frequented  by  prostitutes,  or  where  prostitutes  gather,  or  who  in-  any 
way  assists,  protects,  or  promises  to  protect  from  arrest  any  prostitute,  shall  be 
deemed  to  be  unlawfully  within  the  United  States  and  shall  be  deported  in  the 
manner  provided  by  sections  twenty  and  twenty-one  of  this  Act.  That  any 
alien  who  shall,  after  he  has  been  debarred  or  deported  in  pursuance  of  the 
provisions  of  this  section,  attempt  thereafter  to  return  to  or  to  enter  the 
United  States  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned 
for  not  more  than  two  years.  Any  alien  who  shall  be  convicted  under  any  of 
tbe  provisions  of  this  section  shall,  at  the  expiration  of  his  sentence,  be  taken 
into  custody  and  returned  to  the  country  whence  he  came,  or  of  which  he  is  a 
subject  or  a  citizen  in  the  manner  provided  in  sections  twenty  and  twenty-one 
of  this  Act  In  all  prosecutions  under  this  section  the  testimony  of  a  husband 
or  wife  shall  be  admissible  and  competent  evidence  against  a  wife  or 
husband.  ["]   [S6  Stat.  L.  ^6-^.] 


This  section  as  originally  enacted  is  given 
in  1909  Supp.  Fed.  Stat.  Annot.   163. 

For  sections  20  and  21  of  the  Act  of  Feb. 
20,  1907,  above  mentioned,  see  1909  Supp. 
Fed.  Stat.  Annot.  170. 

Constitutionality  of  statnte.  —  The  pro- 
riaion  in  this  section  for  the  deportation  of 
any  alien  woman  who  after  her  immigration 
into  the  United  States  shall  be  found  prac- 
ticing prostitution  therein,  regardless  of  the 
length  of  time  which  has  elapsed  since  her 
entry,  is  within  the  constitutional  power  of 
Congress,  and  valid.    U.  S.  t?.  Weis,   (1910) 

181  Fed.  800;  U.  S.  V,  Williams,  (1910)  183 
Fed.  904. 

Time  for  deportation  unlimited*  —  Under 
the  provision  in  t..is  amended  section  that 
**any  alien  who  shall  be  found  an  inmate  of 
or  connected  with  the  management  of  a  houae 
of  prostitution  or  practicing  prostitution 
after  such  alien  shall  have  entered  the  United 
States  .  .  .  ehall  be  deemed  to  be  unlaw- 
fully within  the  United  States  and  shall  be 
(Reported  in  the  manner  provided  by  sections 
2X)  and  21  of  this  Act,''  there  is  no  limitation 
of  the  time  within  which  an  alien  prostitute 
may  be  deported  to  three  years  from  the 
time  of  her  entry  as  was  the  case  under  the 
section  before  amendment,  it  being  one  of  the 
purposes  of  the  amendment  to  abolish  such 
limitation  as  to  the  class  of  aliens  referred 
to  therein;  and  the  amended  section,  while 
not  retrospective,  applies  to  any  alien  woman 
found  80  (conducting  herself  as  to  come  with- 
in its  provisions  since  its  enactment,  regard- 
less of  her  previous  conduct  or  of  the  time 
of  her  entry  into  the  countrr.  U.  S.  v.  Weis, 
(.1910)  181  Fed.  800;  U.  S.  v.  Prentis,  (1910) 

182  Fed.  894;  U.  S.  v.  North  German  Lloyd 
Steamship  Co.,  (1911)  185  Fed.  158. 

Three  years'  previous  residence  no  bar. — 
Under  this  amended  section  an  alien  prosti- 
tute is  subject  to  deportation  though  she  has 
been  in  the  country  more  than  three  years  at 
the  time  of  her  arrest  and  before  the  pas- 
Mffp  of  the  statute.    U.  8.  v.  Williams,  (1910) 

183  Fed.  904;  Sire  t?.  Berkshire,  (1911)  185 
Fed.  967;  Ladaux  v,  Berkshire,  (1911)  185 
Fed.  971. 

Venue.  —  Where  an  indictment  charged  an 
illegal  importation  into  the  United  States  of 
tn  alien  woman  for  an  immoral  purpose,  and 


showed  that  the  importation  was  complete 
at  the  port  where  the  alien  was  landed,  the 
venue  was  in  that  district,  and  could  not  be 
laid  in  another  district  to  which  accused  and 
the  alien  thereafter  went.  U.  S.  v,  Krsteffi 
(1911)  185  Fed.  201. 

In  U.  S.  V,  Lavoie,  (1910)  182  Fed.  943,  it 
appeared  that  the  accused  imported  a  female 
alien,  who  was  a  prostitute,  from  British 
Columbia  into  the  northern  district  of  Cali- 
fornia in  March,  1908,  visited  her  in  San 
Francisco  occasionally,  where  she  continued 
to  practice  prostitution,  but  after  the  spring 
of  1908  their  relations  were  interrupted  un- 
til 1910,  when  defendant  again  met  her  in 
Seattle,  in  the  western  district  of  Washing- 
ton, and  renewed  illicit  relations  with  her. 
It  was  held  that  such  relations  had  in 
Washington  were  not  "  pursuant  to  the  il- 
legal importation,"  there  being  no  continuity 
of  association,  and  hence  defendant  could  not 
be  convicted  of  keeping  or  maintaining  in 
the  Washington  district,  but  was  only  guilty 
of  importing,  for  which  he  was  only  subject 
to  prosecution  in  the  northern  district  of 
California. 

Immoral  purpose.  —  An  indictment  for 
keeping,  maintaining,  controlling,  support- 
ing, or  harboring  an  alien  female  pursuant  to 
an  illegal  importation  for  an  immoral  pur- 
pose, alleging  that  such  purpose  was  unlaw- 
ful cohabitation  and  adultery,  sufficiently 
charged  that  the  purpose  was  immoral.  U. 
S.  r.  Krsteff,  (1911)  185  Fed.  201. 

Mere  unlawful  cohabitation  within  a  dis- 
trict with  an  alien  woman  imported  for  im- 
moral purposes  is  not  in  violation  of  this 
section  prohibiting  the  holding  or  attempt 
to  hold  any  alien  woman  or  girl  for  immoral 
purposes  in  pursuance  of  an  illegal  importa- 
tion ;  Congress  having  no  jurisdiction  to  con- 
trol the  morals  of  alien  women  within  the 
United  States  unless  in  some  manner  con- 
nected with  unlawful  importation.  U.  S.  !?. 
Krsteff,  (1911)  185  Fed.  201. 

Intimidation  by  inspectors.  —  In  U.  S.  v. 
Williams,  (1911)  186  Fed.  598,  the  evidence 
was  held  to  show  that  aliens  detained  pending 
proceedings  for  their  deportation  were,  by 
the  influence  of  the  inspector  who  was  hear- 
ing their  case,  persuaded  and  intimidated 
from  exercising  their  right  to  be  represented 
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by  counsel,  under  the  rules  prescribed  by  the 
Secretary  of  Commerce  and  Labor  proTidin^ 
that  in  such  cases  the  alien  arrested  shall  be 

fiven  a  hearing  before  the  Commissioner  of 
mmigration  or  an  immigration  inspector, 
and  that  in  such  stage  of  the  hearing  as  the 
commissioner  or  inspector  shall  deem  proper 
the  alien  shall  be  apprised  that  he  may 
thereafter  be  represented  by  counsel,  who,  if 
selected,  shall  be  permitted  to  be  present  dur- 
ing the  .further  conduct  of  the  hearing,  so 
that  the  proceedings  were  fatally  irregular, 
and  the  order  of  the  Secretary  of  Commerce 
and  Labor  deporting  such  aliens  based  upon 
the  proceedings  was  invalid,  and  the  deten- 
tion of  the  aliens  thereunder  illegal. 

Fair  trial.  —  Where  certain  alien  prosti- 
tutes on  being  arrested  in  deportation  pro- 
ceedings were  each  granted  a  hearing  on  the 


question  of  deportation,  and  there  volunta- 
rily testified,  and  each  admitted  facts  essen- 
tial to  authorize  an  order  of  deportation,  an 
objection  that  they  were  not  accorded  a  fair 
trial  was  untenable.  U.  S.  i?.  Williams,  (1910) 
183  U.  8.  904. 

Amendment  not  retroactiye  as  to  carrier. 
—  This  section  abrogates  the  three-year  time 
limit  for  deportation  of  aliens  at  the  ex- 
pense of  the  carrier  by  which  they  unlawfully 
entered  as  provided  by  the  Act  of  March  3, 
1903,  ch.  1012,  sections''  19  and  21,  32  Stat.  L. 
1218,  10  Fed.  Stat.  Annot.  108,  but  does  not 
operate  retroactively  and  hence  does  not  ap- 
ply to  an  alien  prostitute  where  the  three- 
year  limit  expired  before  the  passage  of  this 
amendment.  U.  S.  v.  North  German  Lloyd 
Steamship  Co.,  (1911)  180  Fed.  672. 


[Sec.  1.]  \Iw/migTQt%on  service  —  credit  of  reimhursemenis.']  *  *  * 
That  from  and  after  July  first,  nineteen  hundred  and  eleven,  all  moneys  paid 
into  the  Treasury  to  reimburse  the  Immigration  Service  for  expenses  of 
detained  aliens  paid  from  the  appropriation  for  expenses  of  regulating  immi- 
gration, shall  be  credited  to  the  appropriation  for  the  expenses  of  regulating 
immigration  for  the  fiscal  year  in  which  the  expenses  were  incurred.    \_36  Stat. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  286. 


IMMUNITY. 


See  EVIDENCE. 


IMPORTS  AND  EXPORTS. 


Of  Insecticides,  see  AGRICULTURE. 
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Aet  Of  April  4,  1910,  Ch.  140,  94. 

Sic.  I.  Indian  Tribes  —  Annual  Statemeut  of  Reimbursable  Accounts  —  Payment 

of  Balances  Due  —  Accounting  —  Annual  Report  of  Cost  of  Survey  and 

Allotment  IVork,  94. 
Irrigation  Projects  on  Indian  Reservations  —  Estimates  Required — Limit 

of  Cost — Annual  Report  of  All  Projects  —  Preliminary  Surveys^  etc, 

—  Co-operation  with  Other  Bureaus^  95. 
Superintendents  of  Irrigation  —  Employment  of  95. 
Interpreters^  95. 
Irrigation  Projects  —  Statement  of  Cost^  etc.^  95. 

Act  Of  Hay  6,  1910,  Ch.  204,  96. 

Grants  to  Railways  of  Lands  in  Indian  Reservations^  96* 

Act  of  June  25,  1910,  Ch.  481,  96. 

Sec.  I,  Indian  Trust  Allotments  —  Disposal  to  Heirs  of  Intestate  Indians  —  /?«- 
cretion  of  Secretary  of  Interior  —  Partition  —  Rules  for  Sales ^  etc. — 
Issue  of  Patents  in  Fee  —  Distribution  of  Proceeds  —  Competency  Cer* 
tificates  —  Deposit  of  Indian  Funds  in  Banks — Indemnity  Bond^  96. 

2,  Disposal  of  Trust  Allotments  by  Will^  07. 

J.  Surrender  of  Trust  Allotments  to  Children —  Conditions^  97. 

4.  Leases  of  Trust  Allotments^  98. 

5.  Inducing  Conveyances  by  Indians  of  Trust  Interests  Unlawful '^Punish" 

ment  for^  98. 

6.  Timber  Depredations  —  Punishment^  98. 

7.  Indian  Reservations  —  Sales  of  Timber  on  Unallotted  Lands  in^  99. 

8.  Sales  of  Timber  on  Trust  Allotments^  99. 

p.  Lands  in  Severalty  to  Indians  —  Allotments  to  Be  Made  by  Special  Agents 

and  Reservation  Agent ^  99. 
JO,  Indians  in  Wctshington  —  Inalienable  Patents  to  Lots  in  Indian  Villages^ 

99-  . 

11,  Camp  Mojave  Reservation.     (Speaal)^  99. 

12,  Pahute  Indians.     (Special)  ^  99. 

ij.  Indian  Reservations  —  Power ^  etc.^  Sites  in^  May  Be  Reserved^  99. 

14,  Trust  Allotments  —  Canceling  Patents  in  Power  Sites^  etc,  —  Reimbursing 
Indians  —  Lieu  Allotments^  100. 

/J.   Otoe  and  Missouria  Reservation.     (Special)^  100. 

16,  Railroad  Rights  of  Way  through  Indian  Lands  —  Stations  Required  on 
Totvn  Sites y  100. 

IJ.  Issue  of  Allotments  to  Indians  Having  None^  Repealed  —  Allotments  on 
ReservcUions  —  Area  Increased — In  Irrigation  Projects — Treaty  Al- 
lotments —  Allotments  Not  in  Reservations  —  Amount  Allowed —  Trust 
Patents  to  Issue  —  Payment  of  Fees  from  the  Treasury  ^  100. 

18.  Shoshone  Reservation.     {Special)^  102. 

ip.  Repeals  J  102. 

20,  Repeals,  102. 

21,  Sisseton  and  Wahpeton  Sioux.     {Special),  102. 

22,  Surplus   Property  on  Reservations —  Transfers  Authorized — Proceeds 

from  Sales  to  Be  Covered  in,  102. 

23,  Indian  Supplies  —  Purchased  under  Regular  Contrcuts,  102. 

24,  Red  Lake  Indian  Reservation.     {Special),  102. 

2^.  Kioiva,  etc..  Pasture  Lands,  Okla.     (Special),  162. 

26.  Mildred   Mcintosh,     Creek    Indian  —  Sales    by    Guardian    Confirmed, 
.    (^Special),  102. 

08 


Act  of  AprU  4,  1010.  INDIANS.  Aet  of  April  4,  1010. 

Sec.  27,  Chippewa  Indian  Reservations^  Minn, —  Sales  of  Timber  on  Pirn  Lands  — 
Disposal  of  Unsold  Timber  —  Schedules^  etc,^  to  Applicants  —  Conduct 
of  Sales  —  Opening  to  Homestectd  Entry- — Additional  Payment  for 
Timber  —  Lands  in  National  Forest  Excluded,     (^Special  )^  102. 

2S.  WinniHgoshish  Band  of  Chippewas^  Minn. — Village  Site  Reserved  for, 
(Special)^  103. 

2f,  Flathead  Reservation^  Mont, —  Classification^  etc.^  of  Vacantf  etc,^  Lands 
—  Disposal  of ,     (^Special),  103. 

JO,  Coiville  Reservation^  Wash.-- Allotments  to  Indians  of  Diminished Reser* 
vation,     {Special  ^^  103. 

ji.  National  Forests  —  Allotments  to  Indians  Living  in  —  Applications,  etc., 
103. 

J2,  Five  Civilized  Tribes  —  Title  to  Lands  Deeded  to  Deceased  Indians,  103. 

jj.  Provisions  Not  Affecting  O sages,  etc,  103. 

Aet  of  March  8,  1911,  Ch.  210,  103. 

Sec,  I.  Secretary  of  Interior  to  Report  to  Congress  as  to  Use  of  Certain  Appro- 

priations,  103. 
Encouraging  Farming  Industay  among  Indians  —  Repayment  —  Reuse  of 

Fund — Detailed  Report — Osage  Civilization  Fund  Covered  into  the 

Treasury  —  Supplying  Insufficient  Funds  Repealed,  104. 
Yuma  and  Colorado  River  Reservations  —  Allotment  of  Irrigable  Lands 

Increased — Cost    Advanced — Reimbursement  —  Advances    a    Lien   on 

Allotment  —  Satisfaction,  104. 
Employee  to  Sign  Approval  of  Secretary  of  Interior  to  Tribal  Deeds,  etc., 

105. 
Choctaws  and  Chickasaws  —  Tribal  Contracts  —  For  Legal  Services  — 

Limit  —  Approved  by  President  —  Deposit  of  Tribal  Funds  —  Designa* 

tion  of  Banks y  etc, —  Use  of  Interest,  105. 
Sec,  27.  Annual  Statements  to  Be  Made  of  Fiscal  Affairs  of  Indians  for  Preced- 
ing Year,  106. 
28.  judgments  to  Indians  —  Payments  to  Be  Made  by  Interior  Department'^ 

Accounting,  106. 

CROSS-BBFERENCE. 

Jurisdiction  of  Crimes  on  Indian  Reservations,  see  JUDICIAR  Y. 


An  Act  Making  appropriations  for  the  cnrrent  and  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various  Indian  tribes,  and  for  other 
purposes,  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  eleven. 

\Act  0/  Apra  4,  1910,  ch.  140.} 

[Sec.  1.]  llndian  tribes  —  amuual  staiemeni  of  reimhursable  accounts  — 
payment  of  balances  dv£  —  accounting  — r  amnual  report  of  cost  of  survey  and 
allotment  work.']  *  *  *  Hereafter  the  Secretary  of  the  Interior  shall  cause 
to  be  stated  annual  accounts  between  the  United  States  and  each  tribe  of 
Indians  arising  under  appropriations  heretofore,  herein,  or  hereafter  to  be 
made,  which  by  law  are  required  to  be  reimbursed  to  the  United  States,  credit- 
ing in  said  accounts  the  sums  so  reimbursed,  if  any;  and  the  Secretary  of  the 
Interior  shall  pay,  out  of  any  fund  or  funds  belonging  to.  such  tribe  or  tribes 
of  Indians  applicable  thereto  and  held  by  the  United  States  in  trust  or  other- 
wise, all  balances  of  accounts  due  to  the  United  States  and  not  already  reim- 
bursed  to  the  Treasury,  and  deposit  such  sums  in  the  Treasury  as  miscellaneous 
receipts;  and  such  accounts  shall  be  received  and  examined  by  the  proper 
auditor  of  the  Treasury  Department  and  the  balances  arising  thereon  certified 
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to  the  Secretary  of  the  Treesury :  Provided,  That  hereafter  the  Secretary  of 
the  Interior  shall  transmit  to  Congress  annually  on  the  first  Monday  in  Decem- 
ber a  cost  account  for  the  preceding  fiscal  year  of  all  survey  and  allotment  work 
on  Indian  reservations.    [^6  Stat  L.  270.'] 

[Irrigation  projects  on  Indian  reservations  —  estimates  required  —  limit 
of  cost  —  annual  report  of  all  projects  —  preliminary  surveys,  etc.  —  co-opera- 
tion with  other  bureaus.']  *  *  *  hereafter  no  new  irrigation  project  on  any 
Indian  reservation,  allotments  or  lands,  shall  be  undertaken  until  it  shall  have 
been  estimated  for  and  a  maximum  limit  of  cost  ascertained  from  surveys, 
plans,  and  reports  submitted  by  the  chief  irrigation  engineer  in  the  Indian 
service  and  approved  by  the  Commissioner  of  Indian  Affairs  and  the  Secretary 
of  the  Interior,  and  such  limit  of  cost  shall  in  no  case  be  exceeded  without 
express  authorization  of  Congress,  and  hereafter  no  new  project  to  cost  in  the 
aggregate  to  exceed  thirty-five  thousand  dollars  shall  be  undertaken  on  any 
Indian  reservation  or  allotment  without  specific  authority  of  Congress;  and 
the  Secretary  of  the  Interior  shall  transmit  to  Congress  on  the  first  Monday 
in  December,  nineteen  hundred  and  ten,  a  statement,  by  systems  or  projects, 
Bhowing  the  original  estimated  cost,  the  present  estimated  cost,  and  the  total 
amount  of  all  moneys,  from  whatever  source  derived,  expended  thereon  for 
construction,  extension,  repair,  or  maintenance,  of  each  irrigation  system  or 
reclamation  project  on  Indian  reservations,  allotments  or  lands  to  and  includ- 
ing June  thirtieth,  nineteen  hundred  and  ten;  and  annually  thereafter  the 
Secretary  ot  the  Interior  shall  transmit  to  Congress  a  cost  account  of  all  moneys, 
from  whatever  source  derived,  exipended  on  each  such  irrigation  project  for 
the  preceding  fiscal  year:  Provided  further.  That  nothing  herein  contained 
shall  be  construed  to  prohibit  reasonable  expenditures  from  this  appropriation 
for  preliminary  surveys  and  investigations  to  determine  the  feasibility  and 
estimated  cost  of  new  projects,  or  to  prevent  the  Bureau  of  Indian  Affairs  from 
having  the  benefit  of  consultation  with  engineers  in  other  branches  of  the 
public  service  or  carrying  out  existing  agreements  with  the  Beclamation  Ser- 
vice;  [36  Stat.  L.  £70.] 

[SuperintenderUs  of  irrigaiion — empHoymeni  of.]  *  *  *  That  the 
Commissioner  of  Indian  Affairs,  under  the*  direction  of  the  Secretary  of  the 
Interior,  may  employ  superintendents  of  irrigation  who  shall  be  skilled  irriga- 
tion engineers,  not  to  exceed  seven  in  number.   [36  Stat.  L.  271.] 

[Interpreters.  ]  *  *  *  That  hereafter  no  person  employed  by  the  United 
States  and  paid  for  any  other  service  shall  be  paid  for  interpreting.  [36  Stat. 
L.  272.] 

[Irrigaiion  projects  —  statement  of  cost,  etc.  ]  *  *  *  That  the  Secretary  of 
the  Interior  shall  transmit  to  Congress  on  the  first  Monday  in  December,  nine- 
teen hundred  and  ten,  a  statement*  showing  the  original  estimated  cost,  the 
present  estimated  cost,  and  the  total  amount  of  all  moneys,  from  whatever  source 
derived,  expended  thereon,  of  each  irrigation  project  for  which  specific  appro- 
priation is  made  in  this  Act,  to  and  including  June  thirtieth,  nineteen  hundred 
and  ten,  and  annually  thereafter  the  Secretary  of  the  Interior  shall  transmit 
to  Congress  a  cost  account  of  all  moneys,  from  whatever  source  derived,  ex- 
pended on  each  such  irrigation  project  for  the  preceding  fiscal  year.  [36  Stat. 
L.  «7«.3 
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Aa  Aet  Grantiag  luia*  far  roMrroin,  and  so  forth, 
[iicf  o/  May  19,   1910,  oh.  204.] 

[Crrants  to  railways  of  Umds  in  Indian  reservations.li  That  the  proviBions 
of  the  Act  entitled  "An  Act  making  appropriation  for  the  current  and  con- 
tingent expenses  of  the  Indian  Department,  for  fulfilling  treaty  stipulations 
with  various  Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  ten,"  approved  March  third,  nineteen 
hundred  and  nine,  which  authorized  the  Secretary  of  the  Interior  to  grant  to 
railway  companies  lands  in  Indian  reservations  for  reservoirs,  material  or 
ballast  pits,  or  for  the  purpose  of  planting  and  growing  trees  to  protect  their 
lines  of  railway,  be,  and  the  same  are  hereby,  extended  and  made  applicable  to 
any  lands  which  have  been  allotted  in  severalty  to  any  individual  Indian  under 
any  law  or  treaty,  but  which  have  not  been  conveyed  to  the  allottee  with  full 
power  of  alienation;  that  the  damages  and  compensation  to  be  paid  to  any 
Indian  allottee  shall  be  ascertained  and  fixed  in  such  manner  as  the  Secretary 
of  the  Interior  may  direct  and  shall  be  paid  by  the  railway  company  to  said 
Secretary;  that  the  damages  and  compensation  paid  to  the  Secretary  of  the 
Interior  by  the  railway  company  taking  any  such  laud  shall  be  paid  by  said 
Secretary  to  the  allottee  sustaining  such  damages.    [36  Stat  L,  SJf.9.] 

For  the  Act  of  March  3,  1909,  above  extended,  see  1909  Supp.  Fed.  Stat.  Annot.  239. 


An  Act  To  provide  for  determining  the  heirs  of  deceased  Indians^  for  the  disposition  and  aale 
of  allotments  of  deceased  Indians,  for  the  leasing  of  allotments,  and  for  other  purposes. 

[Act  of  Jtme  26,  19 lO,  oh.  431.] 

[Sec.  1.]  [Indian  trust  allotments  —  disposal  to  heirs  of  intestate  Indians 
—  discretion  of  Secretary  of  Interior  —  partition  —  ndes  for  sales,  etc.  — 
issue  of  patents  in  fee  —  distribution  of  proceeds  —  competency  certificates  — 
deposit  of  Indian  fwnds  in  hanks  —  indenmity  bond.']  That  when  any  Indian 
to  whom  an  allotment  of  land  has  been  made,  or  may  hereafter  be  made,  dies 
before  the  expiration  of  the  trust  period  and  before  the  issuance  of  a  fee  simple 
patent,  without  having  made  a  will  disposing  of  said  allotment  as  hereinafter 
provided,  the  Secretary  of  the  Interior,  upon  notice  and  hearing,  under  such 
rules  as  he  may  prescribe,  shall  ascertain  the  legal  heirs  of  such  decedent,  and 
his  decision  thereon  shall  be  final  and  conclusive.  If  the  Secretary  of  the 
Interior  decides  the  heir  or  heirs  of  such  decedent  competent  to  manage  their 
own  affairs,  he  shall  issue  to  such  heir  or  heirs  a  patent  in  fee  for  the  allotment 
of  such  decedent ;  if  he  shall  decide  one  or  more  of  the  heirs  to  be  incompetent 
he  may,  in  his  discretion,  cause  such  lands  to  be  sold :  Provided,  That  if  the 
Secretary  of  the  Interior  shall  find  that  the  lands  of  the  decedent  are  capable 
of  partition  to  the  advantage  of  the  heirs,  he  may  cause  the  shares  of  such  as 
are  competent,  upon  their  petition,  to  be  set  aside  and  patents  in  fee  to  be 
issued  to  them  therefor.  All  sales  of  lands  allotted  to  Indians  authorized 
by  this  or  any  other  Act  shall  be  made  under  such  rules  and  regulations  and 
upon  such  terms  as  the  Secretary  of  the  Interior  may  prescribe,  and  he  shall 
require  a  deposit  of  ten  per  centum  of  the  purchase  price  at  the  time  of  the 
sale.  Should  the  purchaser  fail  to  comply  with  the  terms  of  sale  prescribed 
by  the  Secretary  of  the  Interior,  the  amount  so  paid  shall  be  forfeited ;  in  case 
the  balance  of  the  purchase  price  is  to  be  paid  in  deferred  payments,  a  f urthw 
amount,  not  exceeding  fifteen  per  centum  of  the  purchase  price  may  be  so  for- 
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felted  for  failure  to  comply  with  the  terms  of  the  sale.  Al^  forfeitures  shall 
inxtre  to  the  benefit  of  the  heirs.  Upon  payment  of  the  purchase  price  in  full, 
the  Secretary  of  the  Interior  shall  cause  to  be  issued  to  the  purchaser  patent  in 
fee  for  sach  land :  Provided,  That  the  proceeds  of  the  sale  of  inherited  lands 
shall  be  paid  to  such  heir  or  heirs  as  may  be  competent  and  held  in  trust  subject 
to  me  and  expenditure  during  the  trust  period  for  such  heir  or  heirs  as  may  be 
incompetent,  as  their  respective  interests  shall  appear:  Provided  further.  That 
the  Secretary  of  the  Interior  is  hereby  authorized  in  his  discretion  to  issue  a 
certificate  of  competency,  upon  application  therefor,  to  any  Indian,  or  in  case 
of  his  death,  to  his  heirs,  to  whom  a  patent  in  fee  containing  restrictions  on 
alienation  has  been  or  may  hereafter  be  issued,  and  such  certificate  shall  have 
the  effect  of  removing  the  restrictions  on  alienation  contained  in  such  patent: 
Provided  further.  That  hereafter  any  United  States  Indian  agent,  superin- 
tendent, or  other  disbursing  agent  of  the  Indian  Service  may  deposit  Indian 
moneys,  individual  or  tribal,  coming  into  his  hands  as  custodian,  in  such  bank 
or  banks  as  he  may  select:  Provided,  That  the  bank  or  banks  so  selected  by  him 
shall  first  execute  to  the  said  disbursing  agent  a  bond,  with  approved  surety,  in 
snch  amount  as  will  properly  safeguard  the  funds  to  be  deposited.  Such  bonds 
shall  be  subject  to  the  approval  of  the  Secretary  of  the  Interior.  [S6  Stat.  L. 
866.] 

Sbc.  2.  ^Disposal  of  trust  allotments  hy  will.]  That  any  Indian  of  the 
age  of  twenty-one  years,  or  over,  to  whom  an  allotment  of  land  has  been  or  may 
hereafter  be  made,  shall  have  the  right,  prior  to  the  expiration  of  the  trust 
period  and  before  the  issue  of  a  fee  simple  patent,  to  dispose  of  such  allotment 
by  will,  in  accordance  with  rules  and  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior:  Provided,  however.  That  no  will  so  executed  shall  be 
valid  or  have  any  force  or  effect  unless  and  until  it  shall  have  been  approved  by 
the  Commissioner  of  Indian  Affairs  and  the  Secretary  of  the  Interior :  Provided 
further.  That  sections  one  and  two  of  this  Act  shall  not  apply  to  the  State  of 
Oklahoma,  [56  Stat.  L.  866.] 


Application  of  statute.  —  In  Bond  v.  U.  S., 
(1910)  181  Fed.  613,  it  was  held  that  the  pro- 
▼tsion  of  this  section  that  when  anv  Indian  to 
whom  an  allotment  has  been  made,  or  may 
liereafter  be  made,  dies  before  the  expiration 
of  the  trust  period,  and  before  issuance  of  a 
patent,  without  having  disposed  of  the  allot- 
ment by  will,  the  Secretary  of  the  Interior 
shall  ascertain  the  legal  heirs  of  the  decedent 
and  his  decision  shall  be  final  and  conclusive, 
applies  to  any  allottee  who  dies  before  the 
expiration  of  the  trust  period,  whether  the 
allotment  has  been  made  at  the  time  of  the 
passage  of  the  act  or  is  made  in  the  future, 
and  whether  the  death  occurs  before  or  after 
the  passage  of  the  act. 

Repeal  of  earlier  acts.  —  The  provision  of 
this  section  that  if  an  Indian  allottee  dies 


before  the  expiration  of  the  trust  period  and 
the  issuance  of  a  patent  without  having  dis- 
posed of  his  allotment  by  will,  the  Secretary 
of  the  Interior  shall  ascertain  the  legal  heirs 
of  such  decedent,  and  his  decision  shall  be 
final  and  conclusive,  operated  to  repeal  Act 
Cong.  Feb.  6,  1901,  ch.  217,  31  Stat.  L.  760,  3 
Fed.  Stat.  Annot.  503,  conferring  on  Circuit 
Courts  of  the  United  States  jurisdiction  over 
matters  growing  out  of  the  execution  of  the 
Allotment  Act,  and  deprived  the  courts  of 
jurisdiction  to  determine  such  heirship,  and 
since  the  Act  of  1910  contained  no  saving 
clause,  the  authority  of  the  courts  under  the 
repealed  Act  of  1901  immediately  ceased  in 
so  far  as  pending  causes  were  concerned. 
Bond  V,  U.  8.,  (1910)   181  Fed.  613. 


Sec.  3.  [Surrender  of  trust  allotments  to  children — conditions.]  That 
in  any  case  where  an  Indian  has  an  allotment  of  land,  or  any  right,  title,  or 
interest  in  such  an  allotment,  the  Secretary  of  the  Interior,  in  his  discretion, 
may  permit  such  Indian  to  surrender  such  allotment,  or  any  right,  title,  or 
interest  therein,  by  such  formal  relinquishment  as  may  be  prescribed  by  the 
Secretary  of  the  Interior,  for  the  benefit  of  any  of  his  or  her  children  to  whom 
no  allotment  of  land  shall  have  been  made ;  and  thereupon  the  Secretary  of  the 
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Interior  shall  cause  the  estate  so  relinquished  to  be  allotted  to  Buch  child  or 
children  subject  to  all  conditions  which  attached  to  it  before  such  relinquish- 
ment.   [56  Stat.  L.  866.] 

Sec.  4.  ^Leases  of  trust  dllotments.l  That  any  Indian  allotment  held 
under  a  trust  patent  may  be  leased  by  the  allottee  for  a  period  not  to  exceed 
five  years,  subject  to  and  in  conformity  with  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe,  and  the  proceeds  of  any  such  lease 
shall  be  paid  to  the  allottee  or  his  heirs,  or  expended  for  his  or  their  benefit, 
in  the  discretion  of  the  Secretary  of  the  Interior.    [56  Stat.  L.  866.'} 

Sec.  5.  \_IndtLcing  conveyances  by  India/ns  of  tru^  interests  wrdawfvl  — 
pumshment  for.]  That  it  shall  be  unlawful  for  any  person  to  induce  any 
Indian  t^  execute  any  contract,  deed,  mortgage,  or  other  instrument  purporting 
to  convey  any  land  or  any  interest  therein  held  by  the  United  States  in  trust 
for  such  Indian,  or  to  offer  any  such  contract,  deed,  mortgage,  or  other  instru- 
ment for  record  in  the  office  of  any  recorder  of  deeds.  Any  person  violating 
this  provision  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars  for  the  first 
offense,  and  if  convicted  for  a  second  offense  may  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars  or  imprisonment  not  exceeding  one  year,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court :  Provided,  That 
this  section  shall  not  apply  to  any  lease  or  other  contract  authorized  by  law  to 
be  made.    [56  Stai.  L.  867.] 

Sec.  6.  [Timber  depredations  —  piunishmeni.]  That  section  fifty  of  the 
Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  penal  laws  of  the  United 
States,"  approved  March  fourth,  nineteen  hundred  and  nine  (Thirty-fifth 
United  States  Statutes  at  Large,  page  one  thousand  and  ninety-eight),  is  hereby 
amended  so  as  to  read : 

"  Sec.  50.  Whoever  shall  unlawfully  cut,  or  aid  in  unlawfully  cutting,  or 
shall  wantonly  injure  or  destroy,  or  procure  to  be  wantonly  injured  or  destroyed, 
any  tree,  growing,  standing,  or  being  upon  any  land  of  the  United  States  which, 
in  pursuance  of  law,  has  been  reserved  or  purchased  by  the  United  States  for 
any  public  use,  or  upon  any  Indian  reservation,  or  lands  belonging  to  or  occu- 
pied by  any  tribe  of  Indians  under  the  authority  of  the  United  States,  or  any 
Indian  allotment  while  the  title  to  the  same  shall  be  held  in  trust  by  the  Glovem- 
ment,  or  while  the  same  shall  remain  inalienable  by  the  allottee  without  the 
consent  of  the  United  States,  shall  be  fined  not  more  than  five  hundred  dollars, 
or  imprisoned  not  more  than  one  year,  or  both."  [56  Stai.  L.  857.] 

See  1909  Supp.  Fed.  Stat.  Annot.  419. 

That  section  fifty-three  of  said  Act  is  hereby  amended  so  as  to  read : 
"  Sec.  53.  Whoever  shall  build  a  fire  in  or  near  any  forest,  timber,  or  other 
inflammable  material  upon  the  public  domain,  or  upon  any  Indian  reservation, 
or  lands  belonging  to  or  occupied  by  any  tribe  of  Lidians  under  the  authority 
of  the  United  States,  or  upon  any  Indian  allotment  while  the  title  to  the  same 
shall  be  held  in  trust  by  the  Government,  or  while  the  same  shall  remain  in- 
alienable by  the  allottee  without  the  consent  of  the  United  States,  shidl,  before 
leaving  said  fire,  totally  extinguish  the  same ;  and  whoever  shall  fail  to  do  so 
sliall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than 
one  year,  or  both."   [S6  Stat.  L.  867.] 

See  1909  Supp.  Fed.  Stat.  Annot.  419. 
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Sec.  7,  \_Indian  reservations  —  sales  of  timber  on  unallotted  lands  in.^ 
That  the  mature  living  and  dead  and  down  timber  on  unallotted  lands  of  any 
Indian  reservation  may  be  sold  under  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior^  and  the  proceeds  from  such  sales  shall  be  used  for  the 
benefit  of  the  Indians  of  the  reservation  in  such  manner  as  he  may  direct:  Pro- 
vided, That  this  section  shall  not  apply  to  the  States  of  Minnesota  and  Wis- 
consin.  IS6  Stat.  L.  857.'] 

Sec.  8.  [^Sales  of  timber  on  trust  allotments.]  That  the  timber  on  any 
Indian  allotment  held  under  a  trust  or  other  patent  containing  restrictions  on 
alienations,  may  be  sold  by  the  allottee  with  the  consent  of  the  Secretary  of 
the  Interior  and  the  proceeds  thereof  shall  be  paid  to  the  allottee  or  disposed 
of  for  his  benefit  under  regulations  to  be  prescribed  by  the  Secretary  of  the 
Interior.    [36  Stat.  L.  857.] 

Sec.  9.  [Lands  in  severalty  to  Indians  —  allotmejiis  to  be  made  by  special 
agents  and  reservation  ageni.]  That  section  three  of  the  Act  entitled  "An  Act 
to  provide  for  the  allotment  of  lands  in  severalty  to  Indians  on  the  various 
reservations^  and  to  extend  the  protection  of  the  laws  of  the  United  States  and 
the  Territories  over  the  Indians,  and  for  other  purposes,"  approved  Feljruary 
eighth,  eighteen  hundred  and  eighty-seven  (Twenty-fourth  Statutes  at  Large, 
page  three  hundred  and  eighty-eight),  be,  and  the  same  hereby  is,  amended  to 
read  as  follows : 

"  Sec.  3.  That  the  allotments  provided  for  in  this  Act  shall  be  made  by 
special  agents  appointed  by  the  President  for  such  purpose,  and  the  superintend- 
ents or  agents  in  charge  of  the  respective  reservations  on  which  the  allotments 
are  directed  to  be  made,  or,  in  the  discretion  of  the  Secretary  of  the  Interior, 
such  allotments  may  be  made  by  the  superintendent  or  agent  in  charge  of  such 
reservation,  under  such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  from  time  to  time  prescribe,  and  shall  be  certified  by  such  special  allotting 
agents,  superintendents,  or  agents  to  the  Commissioner  of  Indian  Affairs,  in 
duplicate,  one  copy  to  be  retained  in  the  Indian  Office  and  the  other  to  "be 
transmitted  to  the  Secretary  of  the  Interior  for  his  action,  and  to  be  deposited 
in  the  General  Land  Office/'   [36  Stat.  L.  857.] 

Aa  originally  enacted  this  section  is  given  in  3  Fed.  Stat.  Annot.  403. 

Sec.  10.  [Indians  in  Washvngtorh — inalienahle  paients  to  lots  in  Indian 
villages.]  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized, 
whenever  in  his  opinion  it  shall  be  conducive  to  the  best  welfare  and  interest 
of  the  Indians  living  within  any  Indian  village  on  any  of  the  Indian  reserva- 
tions in  the  State  of  Washington,  to  issue  a  patent  to  each  of  said  Indians  for 
the  village  or  town  lot  occupied  by  him,  which  patent  shall  contain  restrictions 
against  the  alienation  of  the  lot  described  therein  to  persons  other  than  mem- 
bers of  the  tribe,  except  on  approval  of  the  Secretary  of  the  Interior ;  and  if 
any  such  Indian  shall  die  subsequent  to  the  approval  of  this  Act,  and  before 
receiving  patent  to  the  lot  occupied  by  him,  the  lot  to  which  such  Indian  would 
have  been  entitled  if  living  shall  be  patented  in  his  name  and  shall  be  disposed 
of  as  provided  for  in  section  one  of  this  Act    [36  Stat.  L.  868.] 

Sec.  11.   [Camp  Mojave  reservation.]   [Special.] 
Sec.  12.   [Pdhute  Indians.]   [Special.] 

Sec.  13.  [Indian  rcserv<itions ■—  ptwer,  etc.,  sites  in,  may  be  reserved.] 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized,  in  his  dis- 
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eretion,  to  reserve  from  location,  entry,  sale,  aUotment,  or  other  appropriation 
any  lands  within  any  Indian  reservation,  valuable  for  power  or  reservoir  sites, 
or  which  may  be  necessary  for  u«e  in  connection  with  any  irrigation  project 
heretofore  or  hereafter  to  be  authorized  by  Congress:  Provided,  That  if  no 
irrigation  project  shall  be  authorized  prior  to  the  opening  of  any  Indian  reserva- 
tion containing  such  power  or  reservoir  sites  the  Secretary  of  the  Interior  may, 
in  his  discretion,  reserve  such  sites  pending  future  legislation  by  Congress  for 
their  disposition,  and  he  shall  report  to  Congress  all  reservations  made  in  con- 
formity with  this  Act.    IS6  Stat.  L.  868.'] 

Sec.  14.  [Trust  allotments  —  canceling  patents  in  power  sites,  etc.  —  re- 
imhursing  Indians  —  lieu  allotments.']  That  the  Secretary  of  the  Interior,  after 
notice  and  hearing,  is  hereby  authorized  to  cancel  trust  patents  issued  to  Indian 
allottees  for  allotments  within  any  power  or  reservoir  site  and  for  allotments 
or  such  portions  of  allotments  as  are  located  upon  or  include  lands  set  aside, 
reserved,  or  required  within  any  Indian  reservation  for  irrigation  purposes 
under  authority  of  Congress :  Provided,  That  any  Indian  allottee  whose  allot- 
ment shall  be  so  canceled  shall  be  reimbursed  for  all  improvements  on  his  can- 
celed allotment,  out  of  any  moneys  available  for  the  construction  of  the  irrigation 
project  for  which  the  said  power  or  reservoir  site  may  be  set  aside:  Provided 
further.  That  any  Indian  allottee  whose  allotment,  or  part  thereof,  is  so  can- 
celed shall  be  allotted  land  of  equal  value  within  the  area  subject  to  irrigation 
by  any  such  project.    [86  Stat.  L.  869.] 
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Sec.  15.   [Otoe  and  Missouria  reservation.]   [Special.] 

Sec.  16.  [Railroad  rigUts  of  ivay  through  Indian  lands  —  stations  required 
on  town  sites.]  That  section  one  of  flie  Act  entitled  "An  Act  to  provide  for  the 
acquiring  of  rights  of  way  by  railroad  companies  through  Indian  reservations, 
Indian  lands,  and  Indian  allotments,  and  for  other  purposes,"  approved  March 
second,  eighteen  hundred  and  ninety-nine,  be,  and  the  same  hereby  is,  amended 
by  adding  thereto  the  following: 

"  Provided  also.  That  as  a  condition  precedent  to  each  and  every  grant  of 
a  right  of  way  under  authority  of  this  Act,  each  and  every  railway  company 
applying  for  such  grant  shall  stipulate  that  it  will  construct  and  permanently 
maintain  suitable  passenger  and  freight  stations  for  the  convenience  of  eadi 
and  every  town  site  established  by  the  Government  along  said  right  of  way/' 
[86  Stat.  L.  869.] 

See  3  Fed.  Stat.  Annot.  611. 

Sec.  17.  [Issue  of  allotments  to  Indians  having  none,  repealed  —  allot- 
merUs  on  reservations  —  area  increased  —  in  irrigation  projects  —  treaty  aUot- 
ments  —  allotments  not  in  reservations  —  amount  allowed  —  trust  patents  to 
issue  —  payment  of  fees  from  the  Treasury,]  That  so  much  of  the  Indian 
appropriation  Act  for  the  fiscal  year  nineteen  hundred  and  ten,  approved  March 
third,  nineteen  hundred  and  nine,  as  reads  as  f ollo\^s,  to  wit :  "  That  the  Secre- 
tary of  the  Iirterior  be,  and  he  hereby  is,  authorized,  under  the  direction  of 
the  President,  to  allot  any  Indian  on  the  public  domain  who  has  not  heretofore 
received  an  allotment,  in  such  areas  as  he  may  deem  proper,  not  to  exceed,  how- 
eyef,  eighty  acres  of  agricultural  or  one  hundred  and  sixty  acres  of  grazing 
land  to  any  one  Indian,  such  allotment  to  be  made  and  patent  therefor  issued 
in  accordance  with  the  provisions  of  the  Act  of  February  eighth,  eighteen  hun- 
dred and  eighty-seven,"  be,  and  the  same  is  hereby,  repealed,  and  sections  one 
and  four  of  the  Act  of  February  twenty-eighth,  eighteen  hundred  and  ninety- 
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one  (Twenty-sixth  Statutes,  page  seven  hundred  ninety-four),   be,  and  the 
game  are  hereby,  amended  to  read  as  follows : 

"  Sec.  1.  That  in  all  cases  where  any  tribe  or  band  of  Indians  has  been 
or  shall  hereafter  be  located  upon  any  reservation  created  for  their  use  by  treaty 
stipulation,  Act  of  Congress,  or  executive  order,  the  President  shall  be  author- 
ized to  cause  the  same  or  apy  part  thereof  to  be  surveyed  or  resurveyed  when- 
ever in  his  opinion  such  reservation  or  any  part  thereof  may  be  advantageously 
utilized  for  agricultural  or  grazing  purposes  by  such  Indians,  and  to  cause  allot- 
ment to  each  Indian  located  thereon  to  be  made  in  such  areas  as  in  his  opinion 
may  be  for  their  best  interest  not  to  exceed  eighty  acres  of  agricultural  or  one 
hundred  and  sixty  acres  of  grazing  land  to  any  one  Indian.  And  whenever  it 
shall  appear  to  the  President  that  lands  on  any  Indian  reservation  subject  to 
allotment  by  authority  of  law  have  been  or  may  be  brought  within  any  irriga- 
tion project,  he  may  cause  allotments  of  such  irrigable  lands  to  be  made  to  the 
Indians  entitled  thereto  in  such  areas  as  may  be  for  tlieir  best  interest  not  to 
exceed,  however,  forty  acres  to  any  one  Indian,  and  such  irrigable  land  shall 
be  held  to  be  equal  in  quantity  to  twice  the  number  of  acres  of  nonirrigable 
agricultural  land  and  four  times  the  number  of  acres  of  nonirrigable  grazing 
land :  Provided,  That  the  remaining  area  to  which  any  Indian  may  be  entitled 
under  existing  law  after  he  shall  have  received  his  proportion  of  irrigable  land 
on  the  basis  of  equalization  herein  established  may  be  allotted  to  him  from  non- 
irrigable agricultural  or  grazing  lands :  Provided  further.  That  where  a  treaty 
or  Act  of  Congress  setting  apart  such  reservation  provides  for  allotments  in 
severalty  in  quantity  greater  or  less  than  that  herein  authorized,  the  President 
shall  cause  allotments  on  such  reservations  to  be  made  in  quantity  as  specified 
in  such  treaty  or  Act  subject,  however,  to  the  basis  of  equalization  between 
irrigable  and  nonirrigable  lands  established  herein,  but  in  such  cases  allotments 
may  be  made  in  quantity  as  specified  in  this  Act,  with  the  consent  of  the 
Indians  expressed  in  such  manner  as  the  President  in  his  discretion  may 
require.'* 

"  Sec.  4.  That  where  any  Indian  entitled  to  allotment  under  existing  laws 
shall  make  settlement  upon  any  surveyed  or  unsurveyed  lands  of  the  United 
States  not  otherwise  appropriated,  he  or  she  shall  be  entitled,  upon  application 
to  the  local  land  office  for  the  district  in  which  the  lands  are  located,  to  bave 
the  same  allotted  to  him  or  her  and  to  his  or  her  children  in  manner  'as  pro- 
vided by  law  for  allotmenits  to  Indians  residing  upon  reservations,  and  such 
allotments  to  Indians  on  the  public  domain  as  herein  provided  shall  be  made 
in  such  areas  as  the  President  may  deem  proper,  not  to  exceed,  however,  forty 
acres  of  irrigable  land  or  eighty  acres  of  nonirrigable  agricultural  land  or  one 
hundred  sixty  acres  of  nonirrigable  grazing  land  to  any  one  Indian ;  and  when 
such  settlement  is  made  upon  unsurveyed  lands  the  grant  to  such  Indians 
shall  be  adjusted  upon  the  survey  of  the  lands  so  as  to  conform  thereto,  and 
patent  shaU  be  issued  to  them  for  such  lands  in  the  manner  and  with  the 
restrictions  provided  in  the  Act  of  which  this  is  amendatory.  And  the  fees  to 
which  the  officers  of  such  local  land  office  would  have  been  entitled  had  such 
lands  been  entered  under  the  general  laws  for  the  disposition  of  the  public  lands 
Fhall  be  paid  to  them  from  any  moneys  in  the  Treasury  of  the  United  States 
not  otherwise  appropriated,  upon  a  statement  of  an  account  in  their  belialf  for 
such  fees  by  the  Commissioner  of  the  General  Land  Office,  and  a  certification 
of  such  account  to  the  Secretary  of  the  Treasury  by  the  Secretarv  of  the 
Interior."    [86  Stat  L.  869.^ 

The  provision  of  the  Act  of  March  3,  1909,  above  repealed,  is  given  in  1909  Supp.  Fed. 
Stat.  Annot.  240.    For  sees.  1  and  4  of  the  Act  of  Feb.  28,  1891,  see  3  Fed.  Stat.  Annot.  499, 501. 

101 


Aet  of  Jose  a6,  1910.  INDIANS.  Act  of  Joat  25,  1910. 

Sec.  18.  \8hQshonb  Beservatioru]   ISpecial.] 

Sec.  19.  [Repeals.^  That  sections  four  hundred  and  sixty-eight,  four  hun- 
dred and  sixty-nine,  and  two  thousand  and  ninety-one  of  the  Revised  Statutes 
of  the  United  States  be,  and  they  are  hereby,  repealed.   136  Stat.  L.  860.'\ 

For  R.  a  sees.  468,  469,  see  2  Fed.  Stat.  Annot.  928;  for  R.  S.  see.  2091,  see  3  Fed.  Stat. 
Annot.  362. 

Sec.  20.  \_Repeals.']  That  the  following  sections  in  the  following  Acts 
making  appropriations  for  the  current  and  contingent  expenses  of  the  Indian 
service,  to  wit:  Section  eight  of  the  Act  of  March  third,  eighteen  hundred  and 
seventy-five;  section  eight  of  the  Act  of  March  second,  eighteen  hundred  and 
ninety-five;  section  eight  of  the  Act  of  March  third,  nineteen  hundred  and 
one ;  and  section  six  of  the  Act  of  May  twenty-seventh,  nineteen  hundred  and 
two,  be,  and  they  are  hereby,  repealed.    136  Stat.  L.  861.] 

For  sec.  8  of  the  Act  of  March  3,  1875,  see  2  Fed.  Stat.  Axmot.  928;  for  see.  8  of  the  Aet 
of  March  3,  1901,  see  2  Fed.  Stat.  Annot.  929. 

Sec.  21.   [Sisseton  and  WaJipeton  Sioiuc.']    \_Special.'\ 

Sec.  22.  ISurpliis  property  on  reservations  —  transfers  waihorized  —  pro- 
ceeds from  sales  to  be  covered  in.]  That  section  six  of  the  Indian  appropriation 
Act  of  July  first,  eighteen  hundred  and  ninety-eight,  be,  and  it  is  hereby, 
amended  so  as  to  read  as  follows : 

"  Sec.  6.  That  whenever  there  is  on  hand  at  any  of  the  Indian  reserva- 
tions government  property  not  required  for  the  use  and  benefit  of  the  Indians 
on  such  reservations,  the  Secretary  of  the  Interior  is  authorized  to  cause  any 
such  property  to  be  transferred  to  any  other  Indian  reservation  where  it  may 
be  used  advantageously,  or  to  cause  it  to  be  sold  and  the  proceeds  thereof  de- 
posited and  covered  into  the  Treasury  in  conformity  with  section  thirty-six 
hundred  and  eighteen  of  the  Revised  Statutes  of  the  United  States."  \_36  Stat. 
L.  861.] 

See  3  Fed.  Stat.  Annot.  371.    For  R.  S.  sec.  3618,  see  6  Fed..  Stat.  Annot.  548. 

Sec.  23.  \_India/n  supplies  —  purchases  under  regular  contracts.]  That 
hereafter  the  purchase  of  Indian  supplies  shall  be  made  in  conformity  with 
the  requirements  of  section  thirty-seven  hundred  and  nine  of  the  Revised  Stat- 
utes of  the  United  States :  Provided,  That  so  far  as  may  be  practicable  Indian 
labor  shall  be  employed,  and  purchases  of  the  products  of  Indian  industry  may 
be  made  in  open  market  in  the  discretion  of  the  Secretary  of  the  Interior.  All 
Acts  and  parts  of  Acts  in  conflict  with  the  provisions  of  this  section  are  hereby 
repealed.    [36  Stat.  L.  861.] 

R.  S.  sec.  3709  is  given  in  6  Fed.  Stat.  Annot.  93. 

Sec.  24.   [Red  Lake  Indian  Reservation.]    [Special.] 

Sec.  25.   [Kiowa,  etc.,  pasture  lands,  Okla.]    [Special.] 

Sec.  26.  [Mildred  Mcintosh,  Creek  Indian  —  sales  by  guardian  can- 
firmed.]    [Special.] 

Sec.  27.  [Chippewa  Indian  reservations,  Minn.  —  sales  of  timber  on  pine 
lands  —  disposal  of  unsold  iimher  —  schedxdes,  etc.,  to  applicants  —  conduct  of 
sales  —  opening  to  homestead  entry  —  additional  payment  for  timber  — lands 
in  National  Forest  excluded.]    [Special.] 
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Sbc.  28.  \_Winmbigoshish  band  of  Chippewas,  Minn.  —  village  site  re- 
served for.']   [Special.] 

Sbc.  29.  [Flathead  Reservation,  Mont.  —  classification,  etc,  of  vacant, 
etc.,  lands  —  disposal  of. ]    [Special.] 

Sec.  30.  [Coh^Ue  Reservation,  Wash.  —  allotments  to  Indians  of  diminr 
ished  reservation^]   [Special.] 

Sec.  31.  [National  forests  —  allotments  to  Indians  living  in  —  applica- 
tions, etc.]  That  the  Secretary  of  the  Interior  is  hereby  authorized,  in  his  dis- 
cretion, to  make  allotments  within  the  national  forests  in  conformity  with  the 
general  allotment  laws  as  amended  by  section  .  *of  this  Act,  to  any  Indian 

occupying,  living  on,  or  having  improvements  on  land  included  within  any  such 
national  forest  who  is  not  entitled  to  an  allotment  on  any  existing  Indian 
reservation,  or  for  whose  tribe  no  reservation  has  been  provided,  or  whose 
reservation  was  not  sufficient  to  afford  an  allotment  to  each  member  thereof. 
All  applications  for  allotments  under  the  provisions  of  this  section  shall  be 
submitted  to  the  Secretary  of  Agriculture,  who  shall  determine  whether  the 
lands  applied  for  are  more  valuable  for  agricultural  or  grazing  purposes  than 
for  the  timber  found  thereon ;  and  if  it  be  found  that  the  lands  applied  for  are 
more  valuable  for  agricultural  or  grazing  purposes,  then  the  Secretary  of  the 
Interior  shall  cause  allotment  to  be  made  as  herein  provided.    [S6  Siat.  L.  863.] 

Sec.  32.  [Five  Civilized  Tribes  —  title  to  lands  deeded  to  deceased  Inr 
dians.]  Where  deeds  to  tribal  lands  in  the  Five  Civilized  Tribes  have  been  or 
may  be'issued,  in  pursuance  of  any  tribal  agreement  or  Act  of  Congress,  to  a 
person  who  had  died,  or  who  hereafter  dies  before  the  approval  of  such  deed, 
the  title  to  the  land  designated  therein  shall  inure  to  and  become  vested  in  the 
heirs,  devisees,  or  assigns  of  such  deceased  grantee  as  if  the  deed  had  issued 
to  the  deceased  grantee  during  life.    [36  Stat.  L.  86S.] 

Sec.  33.  [Provisions  not  affecting  Osages,  etc.]  That  the  provisions  of  this 
Act  shall  not  apply  to  the  Osage  Indians,  nor  to  the  Five  Civilized  Tribes,  in 
Oklahoma,  except  as  provided  in  section  thirly-two.    [86  Stat.  L.  863.] 


An  Act  Making  appropriations  for  the  cvrrent  and  contingent  expenses  of  the  Bureaii  ol 
Indian  Affairs,  for  fnlfllling  treaty  stipulations  with  various  Indian  tribes,  and  for  othei 
purposes,  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  twelve. 

[Act  of  March  3,  1911,  ch.  210.'\ 

[Sec.  1.]  [Secretary  of  Interior  to  report  to  Congress  as  to  use  of  certain 
appropriations.]  *  *  *  To  conduct  experiments  on  Indian  school  or  agency 
farms  designed  to  test  the  possibilities  of  soil  and  climate  in  the  cultivation  of 
trees,  grains,  vegetables,  and  fruits,  for  the  purposes  of  preserving  living  and 
growing  timber  on  Indian  reservations  and  allotments,  and  to  advise  the  Indians 
as  to  the  proper  care  of  forests :  Provided,  That  this  shall  not,  as  to  timber, 
apply  to  the  Menominee  Indian  Eeservation  in  Wisconsin  or  the  Red  Lake 
Indian  Reservation  in  Minnesota ;  for  the  employment  of  suitable  persons  ad 
matrons  to  teach  Indian  women  housekeeping  and  other  household  duties,  and 
for  furnishing  necessary  equipments  and  renting  quarters  for  them  where 
necessary ;  for  the  employment  of  practical  farmers  and  stockmen,  in  addition 

•  So  in  original.  —  Ed. 
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to  tht  agtnej  and  sehool  farmers  now  employed ;  and  to  superintend  and  diroct 
farming  and  stock  raising  among  Indians,  four  hundred  thousand  dollars: 
Provided  further.  That  not  to  exceed  five  thousand  dollars  of  the  amount  herein 
appropriated  shall  be  used  to  conduct  experiments  on  Indian  school  or  agiraicy 
farms  to  test  the  possibilities  of  soil  and  climate  in  the  cultivation  of  trees, 
grains,  vegetables,  and  fruits:  Provided,  also.  That  the  amounts  paid  to 
matrons,  farmers,  and  stockmen  herein  provided  for  shall  not  be  included 
within  the  limitation  on  salaries  and  compensation  of  employees  contained  in 
the  Act  of  June  seventh,  eighteen  hundred  and  ninety-seven:  Provided  still 
further.  That  hereafter  the  Secretary  of  the  Interior  shall  transmit  to  Congress 
annually  on  the  first  Monday  in  December  a  cost  account  for  the  preceding 
fiscal  year  relating  to  the  use  of  appropriations  made  for  the  purposes  herein 
provided  for.    [36  Stat.  L.  1060.'\ 

^Encouraging  farming  industry  among  Indians  —  repayment  —  reuse  of 
fund  —  detailed  report  —  Osage  civilization  fund  covered  into  the  Treasury  — 
supplying  insufficient  funds  repealed.]  *  *  *  There  is  hereby  appropriated 
the  sum  of  thirty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  to 
be  immediately  available,  for  the  purpose  of  encouraging  industry  among 
Indians,  and  to  aid  them  to  engage  in  the  culture  of  fruits,  grains,  and  other 
crops.  The  said  sum  may  be  used  for  the  purchase  of  animals,  machinery,  tools, 
implements,  and  other  agricultural  equipment :  Provided,  That  the  sum  hereby 
appropriated  shall  be  expended  subject  to  the  conditions  to  be  prescribed  by  the 
Secretary  of  the  Interior  for  its  repayment  to  the  United  States,  on  or  before 
June  thirtieth,  nineteen  hundred  and  eighteen,  and  all  repayments  to  this  fund 
made  on  or  before  June  thirtieth,  nineteen  hundred  and  seventeen  are  hereby 
appropriated  for  the  same  purpose  as  the  original  fund,  and  the  entire  fund, 
including  such  repayments,  shall  remain  available  until  June  thirtieth,  nineteen 
hundred  and  seventeen,  and  all  repayments  to  the  fund  hereby  created  which 
shall  be  made  subsequent  to  Jime  thirtieth,  nineteen  hundred  and  seventeen, 
shall  be  covered  into  the  Treasury  and  shall  not  be  withdrawn  or  applied 
except  in  consequence  of  a  subsequent  appropriation  made  by  law:  Provided 
further.  That  the  Secretary  of  the  Interior  shall  submit  to  Congress  annually 
on  the  first  Monday  in  December  a  detailed  report  of  the  use  of  this  fund: 
Provided  still  further,  That  the  Secretary  of  the  Interior  shall  close  the  account 
known  as  the  civilization  fund  created  by  article  one  of  the  treaty  with  the 
Osage  Indians,  dated  September  twenty-ninth,  eighteen  hundred  and  sixty-five 
(Fourteenth  Statutes  at  Large,  page  six  hundred  and  eighty-seven),  and  cause 
the  balance  of  any  unexpended  moneys  in  that  fund  to  be  covered  into  the 
Treasury,  and  thereafter  it  shall  not  be  withdrawn  or  applied  except  in  conse- 
quence of  a  subsequent  appropriation  by  law;  and  that  section  eleven  of  the 
Indian  appropriation  Act  for  the  fiscal  year  eighteen  hundred  and  ninety-eight, 
approved  June  seventh,  eio^hteen  hundred  and  ninety-seven  (Thirtieth  Statutes 
at  Large,  page  ninety-three),  is  hereby  repealed.    [36  Stat.  L.  1061.} 

For  sec.  11  of  the  Act  of  June  7,  1897,  above  repealed,  see  2  Fed.  Stat.  Annot.  898. 

[Yuma  and  Colorado  River  Reservations  —  allotment  of  irrigable  lands 
increased  —  co^t  advanced  —  reimbursement  —  advances  a  lien  on  allotment 
—  satisfaction.]  *  *  *  The  first  proviso  in  section  twenty-five  of  the  Indian 
appropriation  Act,  approved  April  twenty-first,  nineteen  hundred  and  four 
(Thirty-third  Statutes,  page  two  hundred  and  twenty-four),  is  hereby  amended 
80  that  the  first  sentence  in  said  proviso  shall  read  as  follows:  '' Provided,  That 
there  shall  be  reserved  for  and  allotted  to  each  of  the  Indians  belonging  on  the 
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8ftid  reservations  ten  acres  of  the  irrigable  lands ;  "  and  there  is  hereby  appro- 
priated the  sum  of  eighteen  thousand  dollars,  or  so  much  thereof  as  may  be 
necessary,  to  defray  the  cost  of  the  irrigation  of  the  increased  allotments,  for 
ibe  fiscal  year  nineteen  hundred  and  twelve :  Provided,  That  the  entire  cost 
of  irrigation  of  the  allotted  lands  shall  be  reimbursed  to  the  United  States  from 
any  fmids  received  from  the  sale  of  the  surplus  lands  of  the  reservations  or 
from  any  other  funds  that  may  become  available  for  such  purpose :  Provided 
further.  That  in  the  event  any  allottee  shall  receive  a  patent  in  fee  to  an  allot- 
ment of  land  irrigated  under  this  project,  before  the  United  States  shall  have 
been  wholly  reimbursed  as  herein  provided,  then  the  proportionate  cost  of  the 
project  to  be  apportioned  equitably  by  the  Secretary  of  the  Interior,  shall 
become  a  first  lien  on  such  allotment,  and  the  fact  of  such  lien  shall  be  recited 
on  the  face  of  each  patent  in  fee  issued  and  the  amount  of  the  lien  set  forth 
thereon,  which  said  lien,  however,  shall  not  be  enforced  so  long  as  the  original 
allottee,  or  his  heirs,  shall  actually  occupy  the  allotment  as  a  homestead,  and 
the  receipt  of  the  Secretary  of  the  Interior  or  of  the  officer,  agent,  or  employee 
duly  audiorized  by  him  for  that  purpose,  for  the  payment  of  the  amount 
assessed  against  any  allotment  as  herein  provided  shall,  when  duly  recorded 
by  the  recorder  of  deeds  in  the  county  wherein  the  land  is  located,  operate  as 
a  satisfaction  of  such  lien.    [36  Stat  L.  1063.] 

Section  26  of  the  Act  of  April  21,  1904,  above  amended,  is  given  in  10  Fed.  Stat.  Annot. 
435. 

[Employee  to  sign  approval  of  Secretary  of  Interior  to  tribal  deeds,  etc.] 
»  #  *  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to 
designate  an  employee  or  employees  of  the  Department  of  the  Interior  to  sign, 
under  the  direction  of  the  Secretary,  in  his  name  and  for  him,  his  approval  of 
tribal  deeds  to  allottees,  to  purchasers  of  town  lots,  to  purchasers  of  unallotted 
lands, .to  persons,  corporations,  or  organizations  for  lands  reserved  to  them 
under  the  law  for  their  use  and  benefit,  and  to  any  tribal  deeds  made  and  exe- 
cuted according  to  law  for  any  of  the  Five  Civilized  Tribes  of  Indians  in 
Oklahoma.    [36  Stat.  L.  1069.] 

\_Chocicnvs  and  ChicJcasaws  —  tribal  contracts  —  for  legal  services  —  limit 
—  approved  by  President  —  deposit  of  tribal  funds  —  designation  of  banks, 
etc.  —  itse  of  interest.]  *  *  *  That  tribal  contracts  which  are  necessary  to  the 
administration  of  the  affairs  of  the  Choctaw  and  Chickasaw  Tribes  of  Indians 
may  be  made  by  the  Secretary  of  the  Interior :  Provided,  That  contracts  for 
professional  legal  services  of  attorneys  may  be  made  by  the  tribes  for  a  stipu- 
lated amount  and  period,  in  no  case  exceeding  one  year  in  duration  and  five 
thousand  dollars  per  annum  in  amount,  with  reasonable  and  necessary  expenses 
to  be  approved  and  paid  under  the  direction  of  the  Secretary  of  the  Interior, 
but  such  contracts  for  legal  services  shall  not  be  of  any  validity  until  approved 
by  the  President. 

The  net  receipts  from  the  sales  of  surplus  and  unallotted  lands  and  other 
tribal  property  belonging  to  any  of  the  Five  Civilized  Tribes,  after  deducting 
the  necessary  expense  of  advertising  and  sale,  may  be  deposited  in  national 
or  State  banks  in  the  State  of  Oklahoma  in  the  discretion  of  the  Secretary  of 
the  Interior,  such  depositories  to  be  designated  by  him  under  such  rules  and 
regulations  governing  the  rate  of  interest  thereon,  the  time  of  deposit  and 
withdrawal  thereof,  and  the  security  therefor,  as  he  may  prescribe.  The 
interest  accruing  on  such  funds  may  be  used  to  defray  the  expense  of  the  per 
capita  payments  of  such  funds.    [36  Stat.  L.  1070.] 
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Sec.  27.  [Armual  statements  to  he  made  of  fiscal  affairs  of  Indiaais  for 
preceding  year.'}  Annually,  on  the  first  Monday  in  December,  the  Secre- 
tary of  the  Interior  shall  transmit  to  the  Speaker  of  the  House  of  Repre- 
sentatives a  statement  of  the  fiscal  affairs  of  all  Indian  tribes  for  whose  benefit 
expenditures  from  either  public  or  tribal  funds  shall  have  been  made  by  any 
officer,  clerk,  or  employee  in  the  Interior  Department  during  the  preceding 
fiscal  year;  and  such  statement  shall  show  (1)  the  total  amount  of  all  moneys, 
from  whatever  source  derived,  standing  to  the  credit  of  each  tribe  of  Indians, 
in  trust  or  otherwise,  at  the  close  of  such  fiscal  year;  (2)  an  analysis  of  such 
credits,  by  funds,  showing  how  and  when  they  were  created,  whether  by  treaty 
stipulation,  agreement,  or  otherwise;  (3)  the  total  amoxmt  of  disbursements 
from  public  or  trust  funds  made  on  account  of  each  tribe  of  Indians  for  such 
fiscal  year;  and  (4)  an  analysis  of  such  disbursements  showing  the  amounts 
disbursed  (a)  for  per  capita  payments  in  money  to  Indians,  (b)  for  salaries 
or  compensation  of  officers  and  employees,  (c)  for  compensation  of  counsel  and 
attorney's  fees,  and  (d)  for  support  and  civilization.    [56  Stai.  L.  1077.] 

Sec.  28.  ^Judgments  to  Indians  —  payments  to  he  made  hy  Interior  De- 
partment—  accoimtimg.]  Hereafter  payments  to  Indians  made  from  moneys 
appropriated  by  Congress  in  satisfaction  of  the  judgment  of  any  court  shall  be 
made  under  the  direction  of  the  officers  of  the  Interior  Department  charged  by 
law  with  the  supervision  of  Indian  affairs,  and  all  such  payments  shall  be 
accounted  for  to  the  Treasury  in  conformity  with  law.   [56  Stat.  L.  1077.] 


INSANE  PERSONS. 

In  Alaska^  see  ALASKA, 

Naturalization  of  Wife  and  Minor  Children  of  Insane  Alien  Making  Homestead 
Entries,  see  NA  TURALIZA  TION. 


INSECTICIDE  ACT. 

See  AGRICULTURE. 


INTERIOR  DEPARTMENT. 

Bureau  of  Mines,  sec  MINERAL  LANDS,  MINES,  AND  MINING, 

Reclamation  Act,  sec  WA  TERS. 

Report  of  Expenditures  to  Congress,  see  ESTIMA  TES,  APPROPRIA  TIONS, 

AND  REPORTS. 
Reports  to  Congress  on  Indian  Affairs,  sec  INDIANS. 
Statement  of  Accounts  with  Indian  Tribes^  see  INDIANS. 
And  see  generally,  INDIANS;  PUBLIC  LANDS. 
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INTERNAL  REVENUE. 

Aet  of  Kay  18, 1910,  Ch«  286,  107. 

Internal  Revenue  —  Allowances  to  Storekeepers^  eie,y  Modified^  107. 

Act  of  June  17,  1910,  Ch.  297,  107. 

Sec,  1.  Care^  eic.^  of  Corporation  Returns  —  Regulation  of  Inspection^  107. 

Act  of  June  22,  1910,  Ch.  829,  108. 

Sec,  I,  Internal  Revenue  —  Distilled  Spirits — Surveys  —  Basis  of  Capcuity"-^ 
Sour  Mash  —  Filtration- Aeration  Process  Added — Sweet  Mash^  108. 
2,  Fermenting  Period — Emptying  Tubs  —  Periods  Changed  for  Filling  — 
Filtration- Aeration  Process  Added —  Sweet  Mashy  108. 

Act  of  June  28,  1910,  Ch.  856,  109. 

Storekeepers^  etc, —  Cumulative  Leave  of  Absence  Allowed'^  Computation 
-^Regulations^  109. 

Act  of  Feb.  24, 1911,  Ch.  149,  109. 

Storekeepers^  Gaugers^  and  Storekeeper-Gaugers — Pay  Increctsed^  109. 

Aet  of  Kareh  2, 1911,  Ch.  198,  109. 

Distilled  Spirits  —  Fruit  Brandies  —  Exemption  from   General    Spirit 
Regulations —  Use  of  ArtificicU  Sweetening  Permitted^  109. 

Aet  of  Karch  2,  1911,  Ch.  199,  no. 

Distilled  Spirits-^  Withdrawal  in  Metal  Tanks  or  Tank  Cars  Free  of 
Tax  for  Government  Use^  no. 

Aet  of  Karch  4,  1911,  Ch.  287,  no. 

Sec,  I,  Pure  fusses  for  Internal- Revenue  Service^  no. 

Aa  Act  To  amend  section  sixty-three  of  the  Act  of  Augnst  twenty-eighth,  eighteen  hundred 
and  ninety-four  (Twenty-eighth  Statutes,  page  bto  hundred  and  sizty-seren). 

\Act  of  May   13 f   1910,  ch.   236.] 

[IrUemal  reverme  —  allowances  bo  storekeepers,  etc.,  modified.]  That  sec- 
tion sixty-three  of  the  Act  of  August  twenty-eighth,  eighteen  hundred  and 
ninety-four  (Twenty-eighth  Statutes,  page  five  hundred  and  sixty-seven),  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

"  Sec.  63.  That  storekeepers,  storekeeper-gangers,  and  gangers,  when 
traveling  to  or  from  assignments,  or  when  transferred  from  one  assignment  to 
another,  either  in  the  same  district  or  in  diflPerent  districts,  shall  receive  the 
same  compensation  per  day  during  the  time  necessarily  occupied  in  traveling 
that  they  would  be  entitled  to  if  on  duty  at  the  place  to  which  assigned  or  trans- 
ferredy  or  from  which  relieved,  together  with  actual  and  necessary  traveling 
expenses."   [36  Stat  L.  369.] 

8ee  3  Fed.  SUt.  Annot.  672. 

"  August  twenty-eighth  *'  in  title  and  first  paragraph  of  this  Act  is  evidently  a  clerical 
error  for  ''August  twenty-seventh."  —  Ed. 


[Sec.  1.]  [Care,  etc.,  of  corporation  returns  —  regvlation  of  inspection.] 
*  *  *  For  classifying,  indexing,  exhibiting  and  properly  caring  for  the 
returns  of  all  corporations,  required  by  section  thirty-eight  of  an  Act  entitled 
'*An  Act  to  provide  revenue,  equalize  duties,  encourage  the  industries  of  the 
United  States,  and  for  other  purposes,"  approved  August  fifth,  nineteen  hun- 
dred and  nine,  including  the  employment,  in  the  District  of  Columbia,  of  such 
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clerical  and  other  personal  services  and  for  rent  of  such  quarters  as  may  be 
necessary,  twenty-five  thousand  dollars:  Provided,  That  any  and  all  such 
returns  shall  be  open  to  inspection  only  upon  the  order  of  the  President  under 
rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury  and 
approved  by  the  President    [56  Stai.  L,  -4^-^.] 

This    is    from    the    Legislative,    Executive,  Section  38  of  the  Act  of  Aug.  5,  1909,  above 

and  Judicial  Appropriation  Act  of  June  17,  amended,  is  given  in  1909  Supp.  Fed.  Stat. 
1910,  ch.  297.  Annot.  829. 


An  Act  To  amend  paragraph  two  of  soction  thirty-two  hundred  and  sixty-four,  Revised  Stat- 
utes of  the  United  States,  as  amended  by  section  five  of  the  Act  of  March  first,  eighteen 
hundred  and  seTenty-nine,  and  section  thirty-two  hundred  and  eighty-five.  Revised  Stat- 
utes of  the  United  States,  as  amended  by  section  three  of  the  Act  of  May  twenty-eighth, 
eighteen  hundred  and  eighty. 

[Act  of  June  22 f  1010,  ch.  329.] 

Sec.  1.]  [Internal  revenue  —  distilled  spirits  —  surveys  —  basis  of 
capacity  —  sour  mash  —  filtraiion-aeration  process  added  —  sweet  mash.^ 
That  paragraph  two  of  section  thirty-two  hundred  and  sixty-four,  Revised 
Statutes  of  the  United  States,  as  amended  by  section  five,  Act  of  March  first, 
eighteen  hundred  and  seventy  nine,  be  amended  so  as  to  read  as  follows: 

"  In  all  surveys  forty-five  gallons  of  mash  or  beer  brewed  or  fermented  from 
grain  shall  represent  not  less  than  one  bushel  of  grain,  and  seven  gallons  of  mash 
or  beer  brewed  or  fermented  from  molasses  shall  represent  not  less  than  one 
gallon  of  molasses,  except  in  distilleries  operated  on  the  sour  mash  principle, 
in  which  distilleries  sixty  gallons  of  beer  brewed  or  fermented  from  grain  shall 
represent  not  less  .than  one  bushel  of  grain,  and  except  that  in  distilleries  where 
the  filtratiop-aeration  process  is  used,  with  the  approval  of  the  Commissioner 
of  Internal  Revenue ;  that  is,  where  the  mash  after  it  leaves  the  mash  tub  is 
passed  through  a  filtering  machine  before  it  is  run  into  the  fermenting  tub,  and 
only  the  filtered  liquor  passes  into  the  fermenting  tub,  seventy  gallons  of  beer 
brewed  or  fermented  from  grain  shall  represent  not  less  than  one  bushel  of 
grain.  The  provisions  hereof  relating  to  filtration-aeration  process  shall  apply 
only  to  sweet-mash  distilleries."    [SG  Stat.  L.  5P0.] 

For  R.  S.  sec  3264,  as  it  rea4  prior  to  this  amendment,  see  3  Fed.  Stat.  Annot.  642. 

Sec.  2.  [Fermenting  period  —  emptying  tubs  —  periods  changed  for  fill- 
ing —  filtratioTiraeration  process  added  —  s^weet  mash.]  That  section  thirty-two 
hundred  and  eighty-five.  Revised  Statutes  of  the  United  States,  as  amended  by 
section  three,  Act  of  May  twenty-eighth,  eighteen  hundred  and  eighty,  be 
amended  so  as  to  read  as  follows : 

"  Every  fermenting  tub  shall  be  emptied  at  or  before  the  end  of  the  fer- 
menting period;  no  fermenting  tub  in  a  sweet-mash  distillery  shall  be  filled 
oftener  than  once  in  seventy-two  hours,  nor  in  a  sour-mash  distillery  oftener 
than  once  in  ninety-six  hours,  nor  in  a  rum  distillery  oftener  than  once  in  one 
hundred  and  forty-four  hours,  nor  in  a  distillery  where  the  filtration-aeration 
process  is  employed,  that  is,  where  the  mash  after  it  leaves  the  mash  tub  is  passed 
through  a  filtering  machine,  before  it  is  run  into  the  fermenting  tub,  and  only 
the  filtered  liquor  passes  into  the  fermenting  tub,  and  the  approval  of  the  Com- 
missioner of  Internal  Revenue  being  secured,  oftener  than  once  in  twenty-four 
hours.  The  provisions  hereof  relating  to  filtration-aeration  process  shall  apply 
only  to  sweet-mash  distilleries."    [36  Stat.  L.  590.'] 

R.  S.  sec.  3286,  as  it  read  prior  to  this  amendment,  is  given  in  3  Fed.  Stat.  Annot.  656L 
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An  Act  Granting  cumiiUtiTe  annual  leave  of  absence  to  storekeepers,  gangers,  and  store- 
keeper-gangers, with  pay. 

[Act  of  June  23,  1910,  ch.  366.] 

[Stareheepers,  etc.  —  cumulative  lea/ve  of  absence  allowed  —  computation 
—  reffulatioTis.'}  That  storekeepers,  gangers,  and  storekeeper-gangers  shall  be, 
and  are  hereby,  granted  a  cumulative  annual  leave  of  absence,  with  pay,  not  to 
exceed  in  the  aggregate  fifteen  days  for  any  one  year :  Provided,  That  said 
leave  of  absence  is  so  computed  as  not  to  exceed  one  and  one-quarter  days  for 
each  twenty-six  days  said  storekeepers,  gangers,  and  atorekeeper-gaugers  are 
actually  assigned  to  duty :  Provided  further.  That  such  leave  shall  be  operative 
under  such  rules  and  regulations  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe.  [56  Stat.  L. 
592.] 


An  Act  To  amend  the  provisions  of  the  Act  of  March  third,  eighteen  hundred  and  eighty-live, 
limiting  the  compensation  of  storekeepers,  gangers,  and  storekeeper-gangers  in  certain 
cases  to  two  doUais  a  day,  and  for  other  purposes. 

lAct  of  Feb.   24,  1011,  ch.   149.] 

[Storekeepers,  gaugers,  and  storekeeper-gaugers  —  pay  increased.']  That  the 
provisions  of  the  legislative,  executive,  and  judicial  appropriations  Act  for  the 
fiscal  year  ending  »Tune  thirtieth,  eighteen  himdred  and  eighty-six  (Twenty- 
third  Statutes,  page  four  hundred  and  four),  approved  March  third,  eighteen 
hundred  and  eighty-five,  which  limits  to  two  dollars  per  day  the  compensation 
of  storekeepers,  gaugers,  and  storekeeper-gangers  assigned  to  distilleries  whose 
registered  capacity  is  twenty  bushels  or  less,  be,  and  the  same  is  hereby,  amended, 
80  as  to  read  as  follows : 

"  Hereafter  storekeepers,  gaugers,  and  storekeeper-gangers  who  are  assigned 
to  distilleries  with  a  registered  capacity  of  twenty  bushels  or  less,  or  who  are 
assigned  to  other  places  where  the  compensation  is  now  less  than  three  dollars 
a  day,  shall  receive  three  dollars  a  day  for  services."    [36  Stat.  L.  928.'] 

The  provision  of  the  Act  of  ACarch  3, 1885,  above  amended,  is  given  in  3  Fed.  Stat.  Annot. 


An  Act  To  amend  the  internal-revenue  laws  relating  to  distilled  spirits,  and  for  other  purposes. 

[Act  of  March  2,   1011,  ch.  108.] 

[Distilled  spirits  —  fruit  brandies  —  exemption  from  general  spirit  regu- 
lations—  use  of  artificial  sweetening  permitted.]  That  section  thirty-two  hun- 
dred and  fifty-five  of  the  Eevised  Statutes,  as  amended  by  Act  of  June  third, 
eighteen  hundred  and  ninety-six  (Twenty-ninth  Statutes,  page  one  hundred 
and  ninety-five),  be  amended  so  as  to  read  as  follows: 

"  Sec.  3256.  The  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  exempt  distillers  of  brandy  made  exclusively 
from  apples,  peaches,  grapes,  pears,  pineapples,  oranges,  apricots,  berries, 
plnma,  pawpaws,  persimmons,  prunes,  figs,  or  cherries  from  any  provision  of 
this  title  relating  to  the  manufacture  of  spirits,  except  as  to  the  tax  thereon, 
vhen  in  his  judgment  it  may  seem  expedient  to  do  so :  Provided,  That  where, 
in  the  manufacture  of  wine,  artificial  sweetening  has  been  used  the  wine  or  the 
fruit  pomace  residuum  may  be  used  in  tlie  distillation  of  brandy,  and  such  use 
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shaU  not  prevent  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  from  exempting  such  distiller  from  any  pro- 
vision of  this  title  relating  to  the  manufacture  of  spirits,  except  as  to  the  tax 
thereon,  when  in  his  judgment  it  may  seem  expedient  to  do  so."    [S6  Stat. 

Sc«  3  Fed.  Stat.  Aiuot.  634. 


Aa  Act  To  amend  aectka  tliizty-two  hundred  and  eighty-seven  of  the  Revised  Statutes  of  the 
United  States  as  amended  hy  section  six  of  chapter  one  hnndied  and  ei^^t  of  an  Act 
approved  Xay  twenty-eighth,  eighteen  hnndied  and  eighty,  page  one  hundred  and  f orty- 
tvcp  Tolnme  twenty-one,  United  States  Statutes  at  Large. 

[Act  of  March  2,    1911,  ch.   199.] 

\_DismUd  spirits —  withdrawal  in  metal  tanks  or  tank  cars  free  of  tax  for 
gortrnment  use.~\  That  section  thirty-two  hundred  and  eighty-seven  of  tht 
Revised  Statutes  of  the  United  States,  as  amended  by  section  six  of  chapter  one 
hundred  and  eight  of  an  Act  approved  May  twenty-eighth,  eighteen  hundred 
and  eighty,  page  one  hundred  and  forty-five  of  volume  twenty-one,  United 
States  Statutes  at  Large,  he,  and  the  same  is  hereby,  amended  so  as  to  read 
as  follows: 

^Provided  further.  That  alcohol  or  high-proof  spirits  withdrawn  free  of 
tax  for  the  use  of  the  United  States,  as  authorized  by  section  thirty-four  hun- 
dred and  sixty-four.  Revised  Statutes,  may  be  drawn  off  for  transfer  by  pipes 
direct  from  the  receiving  cisterns  in  the  cistern  room  of  any  distillery  to  closed 
metal  storage  tanks  situated  in  the  distillery  bonded  warehouse  and  transferred 
from  sQch  storage  tanks  to  tanks  or  tank  cars  for  shipment,  upon  the  execution 
f{  such  bonds  and  under  such  regulations  as  the  Secretary  of  ihe  Treasury  may 
prescribe.'^   [36  Stat.  L.  lOH.^ 

Set  3  Fed.  Stat.  Annot.  666. 


[Sec.  1-]  [Purchases  for  iniemal-rei*enue  service.']  *  *  *  Hereafter 
tie  r-Tirehase  of  stationerv  for  the  Internal-Revenue  Service  shall  be  made 
Trnif-r  the  direction  of  the  Secretarv  of  the  Treasurv  as  in  the  case  of  ot3ier 
brLn-bes  of  the  public  service  under  the  Treasury  Department.    [36  Stat.  L. 
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Act  of  June  18,  1910,  Ch.  809,  m. 

Sees,  7-j.  Court  of  Commerce  (^Superseded  by  Chapter  p  of  the  judicial  Code^ 
sctposty  p.  III.) 

6,  Agent  in   Washington  to  Be  Designated  by  Carriers  for  Service  of 

ProcesSy  etc, —  Service  in  Default  of  Designation^  iii. 

7.  Section  i  of  Interstate  Commerce  Act  Amended^  i  la. 
S,  Section  4  of  Interstate  Commerce  Act  Amended^  115. 
p.  Section  6  of  Interstate  Commerce  Act  Amended^  1 1)5. 

10,  Section  10  of  Interstate  Commerce  Act  Amended^  117. 

11,  Section  13  of  Interstate  Commerce  Act  Amended^  n8. 

12,  Section  is  of  Interstate  Commerce  Act  Amended^  119. 
ij.  Section  16  of  Interstate  Commerce  Act  Amended^  123. 
14.  Section  20  of  Interstate  Commerce  Act  Amended^  125. 
/J.  Prior  Proceedings^  Obligations^  etc.y  Not  Impaired^  126. 

16,  Issue  of  Stocks  and  Bonds  by  Railroads  —  President  to  Appoint  Com- 

mission to  Investigate  —  Employment  of  Experts^  etc.  —  Compensation 
—  Details  from  Departments^  etc. —  Expenses  ^  126. 

17,  Injunctions  Bcued  on  Alleged  Unconstitutionality   of  State   Statutes, 

(^Superseded  and  Xe-enacted  by  Section  266  of  the  judicial  Code,  see 
posty  p.242)y  127. 
iS.  Effecty  127. 

CBOSS-BEFEBENCES. 

Arbitration^  Af ember  of  Interstate  Commerce  Commission  or  of  Court  of  Commerce  to 

Acty  see  LABOR, 
Commerce  Courts  see  JUDICIAR  Y, 
Insecticides^  Regulation  of  see  AGRICULTURE. 
Liability  of  Carriers  to  Employees^  see  RAILROADS, 
Railway  Accidents^  Reports  of  see  RAILROADS, 
Safety  Appliances  on  RailroadSy  see  RAILROADS. 
WHITE  SLA  VE  TRAFFIC^  see  that  title. 


An  Act  To  create  a  commerce  court,  and  to  amend  the  Act  entitled  "An  Act  to  regnlate 
commerce,"  approved  February  fourth,  eighteen  hundred  and  eighty-soTen,  as  heretofore 
amended,  and  for  other  purposes. 

[Act  of  June  18,  1910,  ch.  300.'] 

[Secs.  1-5.]  [Court  of  Commerce  —  superseded  by  chapter  9  of  the 
Judicial  Code.     See  post,  p.  215.] 

Sec.  6.  \_Agent  in  Washington  to  be  designated  by  carriers  for  service  of 
process,  etc,  —  service  in  default  of  designaiion^']  *  *  *  It  shall  be  the  duty 
of  every  common  carrier  subject  to  the  provisions  of  this  Act,  within  sixty  days 
after  the  taking  effect  of  this  Act,  to  designate  in  writing  an  agent  in  the  city 
of  Washington,  District  of  Columbia,  upon  whom  service  of  all  notices  and 
processes  may  be  made  for  and  on  behalf  of  said  common  carrier  in  any  pro- 
ceeding or  suit  pending  before  the  Interstate  Commerce  Commission  or  before 
said  commerce  court,  and  to  file  such  designation  in  the  office  of  the  secretary 
of  the  Interstate  Commerce  Commission,  which  designation  may  from  time  to 

111 


L 


Act  of  June  II,  1910.  INTERS TA  TE  COMMERCE.  Aet  of  Juno  II,  1910. 

tiii^e  be  changed  by  like  writing  similarly  iiled;  and  thereupon  service  of  all 
notices  and  processes  may  be  made  upon  such  common  carrier  by  leaving  a  copy 
thereof  with  such  designated  agent  at  his  office  or  usual  place  of  residence  in 
the  city  of  Washington,  with  like  effect  as  if  made  personally  upon  such  common 
carrier,  and  in  default  of  such  designation  of  such  agent,  service  of  any  notice 
or  other  process  in  any  proceeding  before  said  Interstate  Commerce  Commission 
or  commerce  court  may  be  made  by  posting  such  notice  or  process  in  the  office 
of  the  secretary  of  the  Interstate  Commerce  Commission.    [36  8tcd,  L.  644^^ 

The  omitted  part  of  the  above  sec.  6,  con-      as  sec.  214  6t  ch.  9  of  the  Judicial  Code,  and 
stituting  the  first  paragraph  thereof,  relates      is  given  post,  p.  223. 
to  the  Court  of  Commerce,  and  was  re-enacted 

Sec.  7.  [Section  1  of  Interstate  Commerce  Act  amended.']  That  section 
one  of  the  Act  entitled  "An  Act  to  regulate  commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  as  heretofore  amended,  is  hereby 
now  amended  so  as  to  read  as  follows : 

[Application  —  transportation  by  pipe  lines,  etc.,  between  states  —  tele- 
graph, telephone,  and  cable  companies  included  —  railroad,  etc.  —  within  a 
territory  —  foreign  shipmenis — transshipmenis — ivithin  one  state  not  in- 
eluded.]  "  Section  1.  That  the  provisions  of  this  Act  shall  apply  to  any  cor- 
poration or  any  person  or  persons  engaged  in  the  transportation  of  oil  or  other 
commodity,  except  water  and  except  natural  or  artificial  gas,  by  means  of  pipe 
lines,  or  partly  by  pipe  lines  and  partly  by  railroad,  or  partly  by  pipe  lines  and 
partly  by  water,  and  to  telegraph,  telephone,  and  cable  companies  (whether 
wire  or  wireless)  engaged  in  sending  messages  from  one  State,  Territory,  or 
District  of  the  TJnited  States,  to  any  other  State,  Territory,  or  District  of  the 
United  States,  or  to  any  foreign  country,  who  shall  be  considered  and  held  to  be 
common  carriers  within  the  meaning  and  purpose  of  this  Act,  and  to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers  or  property  wholly 
by  railroad  (or  partly  by  railroad  and  partly  by  water  when  both  are  used 
under  a  common  control,  management,  or  arrangement  for  a  continuous  carriage 
or  shipment),  from  one  State  or  Territory  of  the  United  States  or  the  District 
of  Columbia,  to  any  other  State  or  Territory  of  the  United  States  or  the  Dis- 
trict of  Columbia,  or  from  one  place  in  a  Territory  to  another  place  in  the 
same  Territory,  or  from  any  place  in  the  United  States  to  an  adjacent  foreign 
country,  or  from  any  place  in  the  United  States  through  a  foreign  country  to 
any  other  place  in  the  United  States,  and  also  to  the  transportation  in  like 
mannor  of  property  shipped  from  any  place  in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  to  a  port  of  transshipment,  or  shipped 
from  a  foreign  country  to  any  place  in  the  United  States  and  carried  to  such 
place  from  a  port  of  entry  either  ia  the  United  States  or  an  adjacent  foreign 
country:  Provided,  however.  That  the  provisions  of  this  Act  shall  not  apply 
to  the  transportation  of  passengers  or  property,  or  to  the  receiving,  delivering, 
storage,  or  handling  of  property  wholly  within  one  State  and  not  shipped  to  or 
from  a  foreign  country  from  or  to  any  State  or  Territory  as  aforesaid,  nor 
shall  they  apply  to  the  transmission  of  messages  by  telephone,  telegraph,  or 
cable  wholly  within  one  State  and  not  transmitted  to  or  from  a  foreign  country 
from  or  to  any  State  or  Territory  as  aforesaid.   [36  Stat.  L.  5-4^.] 

[Express  and  sleeping  car  companies  —  "  railroad ''  to  include  bridges,  etc. 
—  Sivitches,  terminal  facilities,  etc.,  also  —  "  transportation  "  to  include  caurs, 
facilities  for  storing,  icing,  etc.  —  carriers  to  furnish,  etc.  —  through  routes  — 
return  of  cars,  etc.  —  charges  to  be  just  and  reasonable  —  telegraph,  etc.,  meS" 
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hages  —  classification  —  cotUracts  by  telegraph,  etc.,  companies  irith  carriers.'} 
"  The  term  *  common  carrier '  as  used  in  this  Act  shall  include  express  com- 
panies and  sleeping  car  companies.  The  term  ^  railroad '  as  used  in  this  Act 
shall  include  all  bridges  and  ferries  used  or  operated  in  connection  with 
any  railroad^  and  also  all  the  road  in  use  by  any  corporation  operating  a  rail- 
road, whether  owned  or  operated  under  a  contract,  agreement,  or  lease,  and 
shall  also  include  all  switches,  spurs,  tracks,  and  terminal  facilities  of  every 
kind  used  or  necessary  in  the  transportation  of  the  persons  or  property  desig- 
nated herein,  and  also  all  freight  depots',  yards,  and  grounds  used  or  necessary 
in  the  transportation  or  delivery  of  any  of  said  property ;  and  the  term  ^  trans- 
portation '  shall  include  cars  and  other  vehicles  and  all  instrumentalities  and 
facilities  of  shipment  or  carriage,  irrespective  of  ownership  or  of  any  contract, 
express  or  implied,  for  the  use  thereof  and  all  services  in  connection  with  the 
receipt,  delivery,  etevation,  and  transfer  in  transit,  ventilation,  refrigeration  or 
icing,  storage,  and  handling  of  property  transported ;  and  it  shall  be  the  duty 
of  every  carrier  subject  to  the  provisions  of  this  Act  to  provide  and  furnish 
such  transportation  upon  reasonable  request  therefor,  and  to  establish  through 
routes  and  just  and  reasonable  rates  applicable  thereto ;  and  to  provide  reason- 
able facilities  for.  operating  such  through  routes  and  to  make  reasonable  rules 
and  regulations  with  respect  to  the  exchange,  interchange,  and  return  of  cars 
used  therein,  and  for  the  operation  of  such  through  routes,  and  providing  for 
reasonable  compensation  to  those  entitled  thereto. 

"All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property  and  for  the  transmission  of  messages  by 
telegraph,  telephone,  or  cable,  as  aforesaid,  or  in  connection  therewith,  shall 
be  just  and  reasonable;  and  every  unjust  and  unreasonable  charge  for  such 
service  or  any  part  thereof  is  prohibited  and  declared  to  be  unlawful :  Provided, 
That  messages  by  telegraph,  telephone,  or  cable,  siibject  to  the  provisions  of 
this  Act,  may  be  classified  into  day,  night,  repeated,  unrepeated,  letter,  com- 
mercial, press,  Government,  and  such  other  classes  as  are  just  and  reasonable, 
and  different  rates  may  be  charged  for  the  different  classes  of  messages:  And 
provided  further.  That  nothing  in  this  Act  shall  be  construed  to  prevent  tele- 
phone, telegraph,  and  cable  companies  from  entering  into  contracts  with  com- 
mon carriers,  for  the  exchange  of  services.    [^36  Stat.  L.  5-45.] 

[Classification  of  property,  etc.,  to  he  just  and  rec^sondble  —  regulations  — 
facilities  for  baggage,  etc.  —  unjust  classifications,  etc.,  of  interstate  and  foreign 
commerce  urdawful  —  passes,  etc.,  prohibited  —  exceptions  —  interchange  for 
employees,  families,  etc.  —  epidemics,  etc.  —  exchange  of  telegraph  franks  — 
persons  included  as  "  employees  "  —  "  families  "  extended  —  penalty  for  vio- 
lations—  jurisdiction.}  "And  it  is  hereby  made  the  duty  of  all  common  car- 
riers subject  to  the  provisions  of  this  Act  to  establish,  observe,  and  enforce  just 
and  reasonable  classifications  of  property  for  transportation,  with  reference  to 
which  rates,  tariffs,  regulations,  or  practices  are  or  may  be  made  or  prescribed, 
and  just  and  reasonable  regulations  and  practices  affecting  classifications,  rates, 
or  tariffs,  the  issuance,  form,  and  substance  of  tickets,  receipts,  and  bills  of 
lading,  the  manner  and  method  of  presenting,  marking,  packing,  and  deliver- 
ing properly  for  transportation,  the  facilities  for  transportation,  the  carrying 
of  personal,  sample,  and  excess  baggage,  and  all  other  matters  relating  to  or 
connected  with  the  receiving,  handling,  transporting,  storing,  and  delivery  of 
property  subject  to  the  provisions  of  this  Act  which  may  be  necessary  or  proper 
to  secure  the  safe  and  prompt  receipt,  handling,  transportation,  and  delivery 
of  property  subject  to  the  provisions  of  this  Act  upon  just  and  reasonable  terms, 
F.  S.  A.  8upp.  —  8  113 
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and  every  such  unjust  and  unreasonable  classification,  regulation,  and  practice 
with  reference  to  commerce  between  the  States  and  with  foreign  countries  is 
prohibited  and  declared  to  be  unlawful. 

"  No  common  carrier  subject  to  the  provisions  of  this  Act  shall,  after  Janu- 
ary first,  nineteen  hundred  and  seven,  directly  or  indirectly,  issue  or  give  any 
interstate  free  ticket,  free  pass,  or  free  transportation  for  passengers,  except  to 
its  employees  and  their  families,  its  officers,  agents,  surgeons,  physicians,  and 
attorneys  at  law ;  to  ministers  of  religion,  traveling  secretaries  of  railroad  Young 
Men's  Christian  Associations,  inmates  of  hospitals  and  charitable  and  elee- 
mosynary institutions,  and  persons  exclusively  engaged  in  charitable  and  elee- 
mosynary work ;  to  indigent,  destitute,  and  homeless  persons,  and  to  such  per- 
sons when  transported  by  charitable  societies  or  hospitals,  and  the  necessary 
agents  employed  in  such  transportation ;  to  inmates  of  the  National  Homes  or 
State  Homes  for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors' 
Homes,  including  those  about  to  enter  and  those  returning  home  after  discharge ; 
to  necessary  care  takers  of  live  stock,  poultry,  milk,  and  fruit ;  to  employees  on 
sleeping  cars,  express  cars,  and  to  linemen  of  telegraph  and  telephone  companies ; 
to  Railway  Mail  Service  employees,  post-office  inspectors,  customs  inspectors,  and 
immigration  inspectors ;  to  newsboys  on  trains,  baggage  agents,  witnesses  attend- 
ing any  legal  investigation  in  which  the  common  carrier  is  interested,  persons 
injured  in  wrecks  and  physicians  and  nurses  attending  such  persons :  Provided, 
That  this  provision  shall  not  be  construed  to  prohibit  the  interchange  of  passes 
for  the  officers,  agents,  and  employees  of  common  carriers,  and  their  families ; 
nor  to  prohibit  any  common  carrier  from  carrying  passengers  free  with  the 
object  of  providing  relief  in  cases  of  general  epidemic,  pestilence,  or  other 
calamitous  visitation:  And  provided  further.  That  this  provision  shall  not  be 
construed  to  prohibit  the  privilege  of  passes  or  franks,  or  the  exchange  thereof 
with  each  other,  for  the  officers,  agents,  employees,  and  their  families  of  such 
telegraph,  telephone  and  cable  lines,  and  the  officers,  agents,  employees  and 
their  families  of  other  common  carriers  subject  to  the  provisions  of  this  Act: 
Provided  further.  That  the  term  '  employees '  as  used  in  this  paragraph  shall 
include  furloughed,  pensioned,  and  superannuated  employees,  persons  who  have 
become  disabled  or  infirm  in  the  service  of  any  such  common  carrier,  and  the 
remains  of  a  person  killed  in  the  employment  of  a  carrier  and  ex-employees 
traveling  for  the  purpose  of  entering  flie  service  of  any  such  common  carrier ; 
and  the  term  '  families '  as  used  in  this  paragraph  shall  include  the  families 
of  those  persons  named  in  this  proviso,  also  the  families  of  persons  killed,  and 
the  widows  during  widowhood  and  minor  children  during  minority  of  persons 
who  died,  while  in  the  service  of  any  such  common  carrier.  Any  common 
carrier  violating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor,  and 
for  each  offense,  on  conviction,  shall  pay  to  the  United  States  a  penalty  of  not 
less  than  one  hundred  dollars  nor  more  than  two  thousand  dollars,  and  any 
person,  other  than  the  persons  excepted  in  this  provision,  who  uses  any  such 
interstate  free  ticket,  free  pass,  or  free  transportation  shall  be  subject  to  a  like 
penalty.  Jurisdiction  of  offenses  under  this  provision  shall  be  the  same  as  that 
provided  for  offenses  in  an  Act  entitled  ^An  Act  to  further  regulate  commerce 
with  foreign  nations  and  among  the  States,'  approved  February  nineteenth, 
nineteen  hundred  and  three,  and  any  amendment  thereof.  \S6  Stat.  L.  6^6."} 

See  10  Fed.  Stat.  Aimot.  170. 

[Railroads  not  to  carry  products  in  which  interested  —  timber  excepted.'} 
"  From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be  unlawful 
for  any  railroad  company  to  transport  from  any  State,  Territory,  or  the  Dis- 
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trict  of  Columbia,  to  any  other  State,  Territory,  or  the  District  of  Columbia, 
or  to  any  foreign  country,  any  article  or  commodity,  other  than  timber  and  the 
manufactured  products  tiereof,  manufactured,  mined,  or  produced  by  it,  or 
under  its  authority,  or  which  it  may  own  in  whole  or  in  part,  or  in  which  it 
may  have  any  interest,  direct  or  indirect,  except  such  articles  or  commodities 
as  may  be  necessary  and  intended  for  its  use  in  the  conduct  of  its  business  as  a 
common  carrier.   \^S6  Stat  L.  5^7.] 

IS  witches  and  cars  to  he  furnished  by  caarriers  —  enforcement.]  "Any  com- 
mon carrier  subject  to  the  provisions  of  this  Act,  upon  application  of  any 
lateral,  branch  line  of  railroad,  or  of  any  shipper  tendering  interstate  traffic 
for  transportation,  shall  construct,  maintain,  and  operate  upon  reasonable  terms 
a  switch  connection  with  any  such  lateral,  branch  line  of  railroad,  or  private 
side  track  which  may  be  constructed  to  connect  with  its  railroad,  where  such 
connection  is  reasonably  practicable  and  can  be  put  in  with  safety  and  will 
furnish  sufficient  business  to  justify  the  construction  and  maintenance  of  the 
same ;  and  shall  furnish  cars  for  the  movement  of  such  traffic  to  the  best  of  its 
fibility  without  discrimination  in  favor  of  or  against  any  such  shipper.  If 
any  common  carrier  shall  fail  to  install  and  operate  any  such  switch  or  con- 
nection as  aforesaid,  on  application  therefor  in  writing  by  any  shipper  or 
owner  of  such  lateral,  branch  line  of  railroad,  such  shipper  or  owner  of  such 
lateral,  branch  line  of  railroad  may  make  complaint  to  the  commission,  as  pro- 
vided in  section  thirteen  of  this  Act,  and  the  commission  shall  hear  and  investi- 
gate the  same  and  shall  determine  as  to  the  safety  and  practicability  thereof 
and  justification  and  reasonable  compensation  therefor,  and  the  commission  may 
make  an  order,  as  provided  in  section  fifteen  of  this  Act,  directing  the  common 
carrier  to  comply  with  the  provisions  of  this  section  in  accordance  with  such 
order,  and  such  order  shall  be  enforced  as  hereinafter  provided  for  the  enforce- 
ment of  all  other  orders  by  the  commission,  other  than  orders  for  the  payment 
of  money."   [36  Stat.  L.  547.]  - 

For  sec  1  of  the  Act  of  Feb.  4,  1887,  and  prior  amendments,  see  3  Fed.  Stat.  Annot.  809; 
1909  Supp.  Fed.  Stat.  Annot.  255. 

Sec.  8.  [Section  4  of  Interstate  Commerce  Act  amended.]  That  section 
four  of  said  Act  to  regulate  commerce  be  amended  so  as  to  read  as  follows : 

[Long  and  short  hauls  —  aggregate  charge  for  shorter  not  to  exceed  longer 
distance  over  same  rottte  —  allowance  in  special  cases  — ^  temporary  continuance 
of  present  rates  —  applications  for  changes  —  com^petition  with  water  routes  — 
increase  of  reduced  rales  restricted."]  "  Sec.  4.  That  it  shall  be  unlawful  for 
any  common  carrier  subject  to  the  provisions  of  this  Act  to  charge  or  receive 
any  greater  compensation  in  the  aggregate  for  the  transportation  of  passengers, 
or  of  like  kind  of  property,  for  a  shorter  than  for  a  longer  distance  over  the 
same  line  or  route  in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance,  or  to  charge  any  greater  compensation  as  a  through  route  than 
the  aggregate  of  the  intermediate  rates  subject  to  the  provisions  of  this  Act ; 
bnt  this  shall  not  be  construed  as  authorizing  any  common  carrier  within  the 
terms  of  this  Act  to  charge  or  receive  as  great  compensation  for  a  shorter  as  for 
a  longer  distance:  .Provided,  however.  That  upon  application  to  the  Interstate 
Commerce  Commission  such  common  carrier  may  in  special  cases,  after  investi- 
gation, be  authorized  by  the  conamission  to  charge  less  for.  longer  than  for 
shorter  distances  for  the  transportation  of  passengers  or  property;  and  the 
commission  may  from  time  to  time  prescribe  the  extent  to  which  such  desig- 
nated common  carrier  may  be  relieved  from  the  operation  of  this  section :  Fro- 
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vided  further.  That  no  rates  or  charges  lawfully  existing  at  the  time  of  the 
passage  of  this  amendatory  Act  shall  be  required  to  be  changed  by  reason  of 
the  provisions  of  this  section  prior  to  the  expiration  of  six  months  after  the 
passage  of  this  Act,  nor  in  any  case  where  application  shall  have  been  filed 
before  the  commission,  in  accordance  with  the  provisions  of  this  section,  until 
a  determination  of  such  application  by  the  commission. 

"  Whenever  a  carrier  by  railroad  shall  in  competition  with  a  water  route 
or  routes  reduce  the  rates  on  the  carriage  of  any  species  of  freight  to  or  from 
competitive  points,  it  shall  not  be  permitted  to  increase  such  rates  unless  after 
hearing  by  the  Interstate  Commerce  Commission  it  shall  be  found  that  such 
proposed  increase  rests  upon  changed  conditions  other  than  the  elimination  of 
water  competition."    [56  Stat.  L.  647.] 

For  sec.  4  of  the  Act  of  Feb.  4,  1887,  above  amended,  see  3  Fed.  Stat.  Aimot.  823. 

Sec.  9.  \_Section  6  of  Interstate  Commerce  Act  amended.']  That  section 
six  of  said  Aot  to  regulate  commerce,  as  heretofore  amended,  is  hereby  now 
amended  by  adding  four  new  paragraphs  at  the  end  thereof,  as  follows : 

^Schedules  of  rates,  etc.  —  schedules  not  giving  effective  date  urdawfvl  — 
penalty  for  noncompliance  with  reguUdions,  orders,  etc.,  of  commission  — 
penalty  for  failing  to  give,  or  misstating  rates  for  shipment  —  name  of  resident 
agent  to  he  posted  at  every  freight  statioru]  "  The  commission  may  reject  and 
refuse  to  file  any  schedule  that  is  tendered  for  filing  which  does  not  provide 
and  give  lawful  notice  of  its  effective  date,  and  any  schedule  so  rejected  by 
the  commission  shall  be  void  and  its  use  shall  be  unlawful. 

"  In  case  of  failure  or  refusal  on  the  part  of  any  carrier,  receiver,  or  trustee 
to  comply  with  the  terms  of  any  regulation  adopted  and  promulgated  or  any 
order  made  by  the  commission  under  the  provisions  of  this  section,  such  carrier, 
receiver,  or  trustee  shall  be  liable  to  a  penalty  of  five  hundred  dollars  for  each 
such  offense,  and  twenty-five  dollars  for  each  and  every  day  of  the  continuance 
of  such  offense,  which  shall  accrue  to  the  United  States  and  may  be  recovered 
in  a  civil  action  brought  by  the  United  States. 

"  If  any  common  carrier  subject  to  the  provisions  of  this  Act,  after  written 
request  made  upon  the  agent  of  such  carrier  hereinafter  in  this  section  referred 
to,  by  any  person  or  company  for  a  written  statement  of  the  rate  or  charge 
applicable  to  a  described  shipment  between  stated  places  under  the  schedules  or 
tariffs  to  which  such  carrier  is  a  party,  shall  refuse  or  omit  to  give  such  written 
statement  within  a  reasonable  time,  or  shall  misstate  in  writing  the  applicable 
rate,  and  if  the  person  or  company  making  such  request  suffers  damage  in 
consequence  of  such  refusal  or  omission  or  in  consequence  of  the  misstatement 
of  the  rate,  either  through  making  the  shipment  over  a  line  or  route  for  which 
the  proper  rate  is  higher  than  the  rate  over  another  available  line  or  route,  or 
through  entering  into  any  sale  or  other  contract  whereunder  such  person  or 
company  obligates  himself  or  itself  to  make  such  shipment  of  freight  at  his 
or  its  cost,  then  the  said  carrier  shall  be  liable  to  a  penalty  of  two  hundred  and 
fifty  dollars,  which  shall  accrue  to  the  United  States  and  may  be  recovered  in 
a  civil  action  brought  by  the  United  States. 

"  It  shall  be  the  duty  of  every  carrier  by  railroad  to  keep  at  all  times  con- 
spicuously posted  \jx  every  station  where  freight  is  received  for  transportation 
the  name  of  an  agent  resident  in  the  city,  village,  or  town  .where  such  station 
is  located,  to  whom  application  may  be  made  for  the  information  by  this  section 
required  to  be  furnished  on  written  request ;  and  in  case  any  carrier  shall  fail 
at  any  time  to  have  such  name  so  posted  in  any  station,  it  shall  be  sufficient  to 
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address  such  request  in  substantially  the  following  form :   '  The  Station  Agent 

of  the  — ' Company  at Station/  together  with  the  name  of  the 

proper  post-office,  inserting  the  name  of  the  carrier  company  and  of  the  station 
in  the  blanks,  and  to  serve  the  same  by  depositing  the  request  so  addressed,  with 
postage  thereon  prepaid,  in  any  post-office."    \S6  8taL  L.  SJftS.I 

For  sec.  6  of  the  Act  of  Feb.  4,  1887,  and  prior  amendments,  see  3  Fed.  Stat.  Annot.  827; 
1909  Siipp.  Fed.  Stat.  Annot.  260. 

Sec.  10.  [Section  10  of  Interstaie  Commerce  Act  amended.]  That  section 
ten  of  said  Act  to  regulate  commerce,  as  heretofore  amended,  be  now  amended 
so  as  to  read  as  follows : 

[Violations  of  act  by  carriers,  officers,  etc,  a  misdemeanor  —  penalty  — 
punishment  for  unlawful  discrimination  in  rates,  etc.  —  issuing  false  billing, 
classification,  etc.,  by  carrier,  a  misdemeanor  —  punishment  —  attempting  to 
secure  lower  rates,  by  false  billing,  etc.,  by  shipper,  a  misdemeanor  —  making 
false  claim  for  damages,  etc.,  in  transit,  a  misdemeanor  —  punishment  —  arti- 
ficial persons  —  attempting,  etc.,  to  secure  unjust  discrimination  from  carrier, 
hy  bribery,  etc.,  a  misdemeanor  —  punishment  —  action  for  damages.]  "  Sec. 
10.  That  any  common  carrier  subject  to  the  provisions  of  [t]his  Act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  director  or  officer  thereof,  or 
any  receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  such 
corporation,  who,  alone  or  with  any  other  corporation,  company,  person,  or 
party,  shall  willfully  do  or  cause  to  be  done,  or  shall  willingly  suffer  or  permit 
to  be  done,  any  act,  matter,  or  thing  in  this  Act  prohibited  or  declared  to  be 
unlawful,  or  who  shall  aid  or  abet  therein,  or  shall  willfully  omit  or  fail  to 
do  any  act,  matter,  or  thing  in  this  Act  required  to  be  done,  or  shall  cause  or 
wilhngly  suffer  or  permit  any  act,  matter,  or  thing  so  directed  or  required  by 
this  Act  to  be  done  not  to  be  so  done,  or  shall  aid  or  abet  any  such  omission  or 
failure,  or  shall  be  guilty  of  any  infraction  of  this  Act  for  which  no  penalty  is 
otherwise  provided,  or  who  shall  aid  or  abet  therein,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  district  court  of 
the  United  States  within  the  jurisdiction  of  which  such  offense  was  committed, 
be  subject  to  a  fine  of  not  to  exceed  five  thousand  dollars  for  each  offense :  Pro- 
vided, That  if  the  offense  for  which  any  person  shall  be  convicted  as  aforesaid 
shall  be  an  unlawful  discrimination  in  rates,  fares,  or  charges  for  the  transporta- 
tion of  passengers  or  property,  such  person  shall,  in  addition  to  the  fine  herein- 
before provided  for,  be  liable  to  imprisonment  in  the  penitentiary  for  a  term 
of  not  exceeding  two  years,  or  both  such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court. 

"Any  common  carrier  subject  to  the  provisions  of  this  Act,  or,  whenever 
such  common  carrier  is  a  corporation,  any  officer  or  agent  thereof,  or  any  person 
acting  for  or  employed  by  such  corporation,  who,  by  means  of  false  billing,  false 
classification,  false  weighing,  or  false  report  of  weight,  or  by  any  other  device  or 
means,  shall  knowingly  and  willfully  assist,  or  shall  willingly  suffer  or  permit, 
any  person  or  persons  to  obtain  transportation  for  property  at  less  than  the 
regular  rates  then  established  and  in  force  on  the  line  of  transportation  of  such 
conunon  carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof  in  any  court  of  the  United  States  of  competent  jurisdiction 
within  the  district  in  whi.  !i  such  offense  was  conmiitted,  be  subject  to  a  fine 
of  not  exceeding  five  thousand  dollars,  or  imprisonment  in  the  penitentiary  for 
a  term  of  not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court,  for 
each  offense. 

"Any  person,  corporation,  or  company,  or  any  agent  or  officer  thereof,  who 
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shall  deliver  property  for  transportation  to  any  common  carrier  subject  to  the 
provisions  of  this  Act,  or  for  whom,  as  consignor  or  consignee,  any  such  carrier 
shall  transport  property,  who  shall  knowingly  and  willfully,  directly  or  indi- 
rectly, himself  or  by  employee,  agent,  officer,  or  otherwise,  by  false  billing,  false 
classification,  false  weighing,  false  representation  of  the  contents  of  the  pack- 
age or  the  substance  of  the  property,  false  report  of  weight,  false  statement,  or 
by  any  other  device  or  means,  whether  with  or  without  the  consent  or  connivance 
of  the  carrier,  its  agent,  or  officer,  obtain  or  attempt  to  obtain  transportation  for 
£uch  property  at  less  than  the  regular  rates  then  established  and  in  force  on 
the  line  of  transportation;  or  who  shall  knowingly  and  willfully,  directly  or 
indirectly,  himself  or  by  employee,  agent,  officer,  or  otherwise,  by  false  state- 
ment or  representation  as  to  cost,  value,  nature,  or  extent  of  injury,  or  by  the 
use  of  any  false  bill,  bill  of  lading,  receipt,  voucher,  roll,  account,  claim,  certifi- 
cate, affidavit,  or  deposition,  knowing  the  same  to  be  false,  fictitious,  or  fraudu- 
lent, or  to  contain  any  false,  fictitious,  or  fraudulent  statement  or  entry,  obtain 
or  attempt  to  obtain  any  allowance,  refund,  or  payment  for  damage  or  otherwise 
in  connection  with  or  growing  out  of  the  transportation  of  or  agreement  to 
transport  such  property,  whether  with  or  without  the  consent  or  connivance  of 
the  carrier,  whereby  the  compensation  of  such  carrier  for  such  transportation, 
either  before  or  after  payment,  shall  in  fact  be  made  less  than  the  regular  rates 
then  established  and  in  force  on  the  line  of  transportation,  shall  be  deemed 
guilty  of  fraud,  which  is  hereby  declared  to  be  a  misdemeanor,  and  shall,  upon 
conviction  thereof  in  any  court  of  the  United  States  of  competent  jurisdiction 
within  the  district  in  which  such  offense  was  wholly  or  in  part  committed,  be 
subject  for  each  offense  to  a  fine  of  not  exceeding  five  thousand  dollars  or 
imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or 
both,  in  the  discretion  of  the  court:  Provided,  That  the  penalty  of  imprison- 
ment shall  not  apply  to  artificial  persons. 

"  If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation  or  com- 
l)any,  shall,  by  payment  of  money  or  other  thing  of  value,  solicitation,  or  other- 
wise, induce  or  attempt  to  induce  any  common  carrier  subject  to  the  provisions 
of  this  Act,  or  any  of  its  officers  or  agents,  to  discriminate  unjustly  in  his,  its, 
or  their  favor  as  against  any  other  consignor  or  consignee  in  the  transportation 
of  property,  or  shall  aid  or  abet  any  common  carrier  in  any  such  unjust  dis- 
crimination, such  person  or  such  officer  or  agent  of  such  corporation  or  com- 
pany shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof  in  any  court  of  the  United  States  of  competent  jurisdiction  within  the 
district  in  which  such  offense  was  committed,  be  subject  to  a  fine  of  not  exceed- 
ing five  thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a  term  of  not 
exceeding  two  years,  or  both,  in  the  discretion  of  the  court,  for  each  offense; 
and  such  person,  corporation,  or  company  shall  also,  together  with  said  common 
carrier,  be  liable,  jointly  or  severally,  in  an  action  to  be  brought  by  any  con- 
signor or  consignee  discriminated  against  in  any  court  of  the  United  States  of 
competent  jurisdiction  for  all  damages  caused  by  or  resulting  therefrom,"  [S6 
Stat  L.  5^9.] 

For  sec.  10  of  the  Act  of  Feb.  4,  1887,  see  3  Fed.  Stat.  Annot.  835. 

Sec.  11.  \^Section  IS  of  Interstate  Commerce  Ad  amended,^  That  sec- 
tion thirteen  of  said  Act  to  regulate  commerce  be  amended  so  as  to  read  as 
follows : 

[^Complaints  for  violations  —  filing  of  complaints  against  carriers  for  viola- 
tions—  notification  to  carrier — effect  of  reparation  —  investigation  by  com- 
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m%6SMn  —  commission  to  irwestigaie  com^plaints  by  state  commission,  or  on  its 
own  motion  —  enforcement  of  orders  —  direct  damage  not  necessary.']  "  Sec. 
13.  That  any  person,  firm,  corporation,  company,  or  association,  or  any  mer- 
cantile, agricultural,  or  manufacturing  society  or  other  organization,  or  any 
body  politic  or  municipal  organization,  or  any  common  carrier,  complaining  of 
anything  done  or  omitted  to  be  done  by  any  common  carrier  subject  to  the  pro- 
visions of  this  Act,  in  contravention  of  the  provisions  thereof,  may  apply  to  said 
commission  by  petition,  which  shall  briefly  state  the  facts;  whereupon  a  state- 
ment of  the  complaint  thus  made  shall  be  forwarded  by  the  commission  to  such 
common  carrier,  who  shall  be  called  upon  to  satisfy  the  complaint,  or  to  answer 
the  same  in  writing,  within  a  reasonable  time,  to  be  specified  by  the  commis- 
sion. If  such  common  carrier  within  the  time  specified  shall  make  reparation 
for  the  injury  alleged  to  have  been  done,  the  common  carrier  shall  be  relieved 
of  liability  to  the  complainant  only  for  the  particular  violation  of  law  thus 
complained  of.  If  such  carrier  or  carriers  shall  not  satisfy  the  complaint 
within  the  time  specified,  or  there  shall  appear  to  be  any  reasonable  ground  for 
investigating  said  complaint,  it  shall  be  the  duty  of  the  commission  to  investi- 
gate the  matters  complained  of  in  such  manner  and  by  such  means  as  it  shall 
deem  proper. 

"  Said  commission  shall,  in  like  manner  and  with  the  same  authority  and 
:  powers,  investigate  any  complaint  forwarded  by  the  railroad  commissioner  or 
'  railroad  commission  of  any  State  or  Territory  at  the  request  of  such  commis- 
sioner or  commission,  and  the  Interstate  Commerce  Gonmiission  shall  have  full 
authority  and  power  at  any  time  to  institute  an  inquiry,  on  its  own  motdon, 
b  any  case  and  as  to  any  matter  or  thing  concerning  which  a  complaint  is 
authorized  to  be  made,  to  or  before  said  commission  by  any  provision  of  this 
Act,  or  concerning  which  any  question  may  arise  under  any  of  the  provisions 
of  this  Act,  or  relating  to  the  enforcement  of  any  of  the  provisions  of  this  Act 
And  the  said  commission  shall  have  the  same  powers  and  authority  to  proceed 
with  any  inquiry  instituted  on  its  own  motion  as  though  it  had  been  appealed 
to  by  complaint  or  petition  under  any  of  the  provisions  of  this  Act,  including  the 
power  to  make  and  enforce  any  order  or  orders  in  the  case,  or  relating  to  the 
matter  or  thing  concerning  which  the  inquiry  is  had  excepting  orders  for 
the  payment  of  money.  No  complaint  shall  at  any  time  be  dismissed  because  of 
the  absence  of  direct  damage  to  the  complainant."   \_S6  Stat  L.  550.] 

For  sec.  13  of  the  Act  of  Feb.  4,  1887,  see  3  Fed.  Stat.  Annot.  842. 

Sec.  12.  [Section  16  of  Interstate  Commerce  Act  amended.']  That  sec- 
tion fifteen  of  said  Act  to  regulate  commerce,  as  heretofore  amended,  is  hereby 
now  amended  so  as  to  read  as  follows : 

[Yiolations  —  commission  to  determine  if  charges,  classifications,  etc.,  are 
unjust,  discriminatory,  etc.  —  jiLst  and  reasonable  rates  to  be  observed  — 
orders  to  carriers  —  taking  effect  of  orders  —  continuance  —  apportionment  of 
joint  rates,  etc.,  by  commission  on  failure  of  agreement  by  carriers.]  "  Sec.  15. 
That  whenever,  after  full  hearing  upon  a  complaint  made  as  provided  in  sec- 
tion thirteen  of  this  Act,  or  after  full  hearing  under  an  order  for  investigation 
and  hearing  made  by  the  commission  on  its  own  initiative  (either  in  extension 
of  any  pending  complaint  or  without  any  complaint  whatever),  the  commission 
shall  be  of  opinion  that  any  individual  or  joint  rates  or  charges  whatsoever 
demanded,  charged,  or  collected  by  any  common  carrier  or  carriers  subject  to 
the  provisions  of  this  Act  for  the  transportation  of  persons  or  property  or  for 
the  transmission  of  messages  by  telegraph  or  telephone  as  defined  in  the  first 
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section  of  this  Act,  or  that  any  individual  or  joint  classifications,  regulations, 
or  practices  whatsoever  of  such  carrier  or  carriers  subject  to  the  provisions  of 
this  Act  are  unjust  or  unreasonable  or  unjustly  discriminatory,  or  unduly  pref- 
erential or  prejudicial  or  otherwise  in  violation  of  any  of  the  provisions  of  this 
Act,  the  commission  is  hereby  authorized  and  empowered  to  determine  and 
prescribe  what  will  be  the  just  and  reasonable  individual  or  joint  rate  or  rates, 
charge  or  charges,  to  be  thereafter  observed  in  such  case  as  the  maximum  to  be 
charged,  and  what  individual  or  joint  classification,  regulation,  or  practice  is 
just,  fair,  and  reasonable,  to  be  thereafter  followed,  and  to  make  an  order  that 
the  carrier  or  carriers  shall  cease  and  desist  from  such  violation  to  the  extent 
to  which  the  commission  finds  the  same  to  exist,  and  shall  not  thereafter 
publish,  demand,  or  collect  any  rate  or  charge  for  such  transportation  or  trans- 
mission in  excess  of  the  maximum  rate  or  charge  so  prescribed,  and  shall 
adopt  the  classification  and  shall  conform  to  and  observe  the  regulation  or  prac- 
tice so  prescribed.  All  orders  of  the  commission,  except  orders  for  the  payment 
of  money,  shall  take  effect  within  such  reasonable  time,  not  less  than  thirty 
days,  and  shall  continue  in  force  for  such  period  of  time,  not  exceeding  two 
years,  as  shall  be  prescribed  in  the  order  of  the  commission,  unless  the  same 
shall  be  suspended  or  modified  or  set  aside  by  the  commission,  or  be  suspended 
or  set  aside  by  a  court  of  competent  jurisdiction.  Whenever  the  carrier  or 
carriers,  in  obedience  to  such  order  of  the  commission  or  otherwise,  in  respect 
to  joint  rates,  fares,  or  charges,  shall  fail  to  agree  among  themselves  upon  the 
apportionment  or  division  thereof  the  commission  may,  after  hearing,  make  a 
supplemental  order  prescribing  the  just  and  reasonable  proportion  of  such  joint 
rate  to  be  received  by  each  carrier  party  thereto,  which  order  shall  take  effect 
as  a  part  of  the  original  order.   \^86  Stat.  L.  551.'] 

\New  rates,  classifications,  etc.  —  commission  to  determine  propriety  of  — 
suspension  until  decision  —  final  determination  —  extension  of  suspension  — 
hearings  on  rates  increased  since  January  1,  1910.]  "  Whenever  there  shall  be 
filed  with  the  commission  any  schedule  stating  a  new  individual  or  joint  rate, 
fare,  or  charge,  or  any  new  individual  or  joint  classification,  or  any  new 
individual  or  joint  regulation  or  practice  affecting  any  rate,  fare,  or  charge, 
the  commission  shall  have,  and  it  is  hereby  given,  authority,  either  upon  com- 
plaint or  upon  its  own  initiative  without  complaint,  at  once,  and  if  it  so  orders, 
without  answer  or  other  formal  pleading  by  the  interested  carrier  or  carriers, 
but  upon  reasonable  notice,  to  enter  upon  a  hearing  concerning  the  propriety  of 
such  rate,  fare,  charge,  classification,  regulation,  or  practice ;  and  pending  such 
hearing  and  the  decision  thereon  the  commission  upon  filing  with  such  schedule 
and  delivering  to  the  carrier  or  carriers  affected  thereby  a  statement  in  writing 
of  its  reasons  for  jsuch  suspension  may  suspend  the  operation  of  such  schedule 
and  defer  the  use  of  such  rate,  fare,  charge,  classification,  regulation,  or  prac- 
tice, but  not  for  a  longer  period  than  one  hundred  and  twenty  days  beyond  the  ' 
time  when  such  rate,  fare,  charge,  classification,  regulation,  or  practice  would 
otherwise  go  into  effect;  and  after  full  hearing,  whether  completed  before  or 
after  the  rate,  fare,  charge,  classification,  regulation,  or  practice  goes  into  effect, 
the  commission  may  make  such  order  in  reference  to  such  rate,  fare,  charge, 
classification,  regulation,  or  practice  as  would  be  proper  in  a  proceeding  initi* 
ated  after  the  rate,  fare,  charge,  classification,  regulation,  or  practice  had  be- 
come effective :  Provided,  That  if  any  such  hearing  can  not  be  concluded  within 
the  period  of  suspension,  as  above  stated,  the  Interstate  Commerce  Commission 
may,  in  its  discretion,  extend  the  time  of  suspension  for  a  further  period  not 
exceeding  six  months.     At  any  hearing  involving  a  rate  increased  after  Janu- 
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ary  first,  nineteen  hundred  and  ten,  or  of  a  rate  sought  to  be  increased  after 
the  passage  of  this  Act,  the  burden  of  proof  to  show  that  the  increased  rate  or 
proposed  increased  rate  is  just  and  reasonable  shall  be  upon  the  common  carrier^ 
and  the  commission  shall  give  to  the  hearing  and  decision  of  such  questions 
preference  over  all  other  questions  pending  before  it  and  decide  the  same  as 
speedily  as  possible.   \_S6  Stat  L.  552.1^ 

[Commission  may  establish  through  routes,  joint  classifications,  and  rates, 
etc.,  on  failure  of  carriers  —  water  connection  included  —  electric  roads  not 
carrying  freight  excepted  —  vmter  transportation  excluded.^  "  The  commission 
may  also,  after  hearing,  on  a  complaint  or  upon  its  own  initiative  without  com-* 
plaint,  establish  through  routes  and  joint  classifications,  and  may  establish  joint 
rates  as  the  maximum  to  be  charged  and  may  prescribe  the  division  of  such 
rates  as  hereinbefore  provided  and  the  terms  and  conditions  under  which  such 
through  routes  shall  be  operated,  whenever  the  carriers  themselves  shall  have 
refused  or  neglected  to  establish  voluntarily  such  through  routes  or  joint  classifi- 
cations or  joint  rates ;  and  this  provision  shall  apply  when  one  of  the  connecting 
carriers  is  a  water  line.  The  commission  shall  not,  however,  establish  any 
through  route,  classification,  or  rate  between  street  electric  passenger  railways 
not  engaged  in  the  general  business  of  transporting  freight  in  addition  to  their 
passenger  and  express  business  and  railroads  of  a  different  character,  nor  shall 
the  commission  have  the  right  to  establish  any  route,  classification,  rate,  fare, 
or  charge  when  the  transportation  is  wholly  by  water,  and  any  transportation  by 
water  affected  by  this  Act  shall  be  subject  to  the  laws  and  regulations  applicable 
to  transportation  by  water.   [56  Stat.  L.  552.  ] 

[Through  routes  to  embrace  entire  length  of  railroad  —  exception  — 
shipper's  choice  of  routes  to  be  observed  —  issue  of  through  bill  of  lading,  etc., 
08  requested  —  choice  of  competing  lines.^  "And  in  establishing  such  through 
route,  the  commission  shall  not  require  any  company,  without  its  consent,  to 
embrace  in  such  route  substantially  less  than  the  entire  length  of  its  railroad 
and  of  any  intermediate  railroad  operated  in  conjunction  and  under  a  common 
management  or  control  therewith  which  lies  between  the  termini  of  such  pro- 
posed through  route,  unless  to  do  eo  would  make  such  through  route  unreason- 
ably long  as  compared  with  another  practicable  through  route  which  could 
otherwise  be  established. 

"In  all  cases  where  at  the  time  of  delivery  of  property  to  any  railroad 
corporation  being  a  common  carrier,  for  transportation  subject  to  the  pro- 
visions of  this  Act  to  any  point  of  destination,  between  which  and  the  point 
of  such  delivery  for  shipment  two  or  more  through  routes  and  through  rates 
ahall  have  been  established  as  in  this  Act  provided  to  which  through  routes  and 
through  rates  such  carrier  is  a  party,  the  person,  firm,  or  corporation  making 
Buch  shipment,  subject  to  such  reasonable  exceptions  and  regulations  as  the 
Interstate  Commerce  Commission  shall  from  time  to  time  prescribe,  shall  have 
the  right  to  designate  in  writing  by  which  of  such  through  routes  such  property 
shall  be  transported  to  destination,  and  it  shall  thereupon  be  the  duty  of  the 
initial  carrier  to  route  said  property  and  issue  a  through  bill  of  lading  therefor 
aa  so  directed,  and  to  transport  said  property  over  its  own  line  or  lines  and 
deliver  the  same  to  a  connecting  line  or  lines  according  to  such  through  route, 
and  it  shall  be  the  duty  of  each  of  said  connecting  carriers  to  receive  said  prop- 
erty and  transport  it  over  the  said  line  or  lines  and  deliver  the  same  to  the 
next  succeeding  carrier  or  consignee  according  to  the  routing  instructions  in 
said  bill  of  lading:   Provided,  however.  That  the  shipper  shall  in  all  instances 
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have  the  right  to  determiHe,  where  competing  linee  of  railroad  constitute  por- 
tions of  a  through  line  or  route,  over  which  of  said  competing  lines  so  constitut- 
ing a  portion  of  said  through  Ihie  or  route  his  freight  shall  be  transported.  [36 
Stat.  L.  552.] 

IDisclosing  information  of  shipments  unlamfuL  —  receiving,  urdawfuL  — 
exception  for  legal  process  —  adjustment  of  accounts  —  penalty  for  violaiions.] 
"  It  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this 
Act,  or  any  officer,  agent,  or  employee  of  such  common  carrier,  or  for  any  other 
person  or  corporation  lawfully  authorized  by  such  common  carrier  to  receive 
information  therefrom,  knowingly  to  disclose  to  or  permit  to  be  acquired  by 
any  person  or  corporation  other  than  the  shipper  or  consignee,  without  the 
consent  of  such  shipper  or  consignee,  any  information  concerning  the  nature, 
kind,  quantity,  destination,  consignee,  or  routing  of  any  property  tendered  or 
delivered  to  such  common  carrier  for  interstate  transportation,  which  informa- 
tion may  be  used  to  the  detriment  or  prejudice  of  such  shipper  or  consignee,  or 
which  may  improperly  disclose  his  business  transactions  to  a  competitor;  and 
it  shall  also  be  unlawful  for  any  person  or  corporation  to  solicit  or  knowingly 
receive  any  such  information  which  may  be  so  used:  Provided,  That  nothing 
in  this  Act  shall  be  construed  to  prevent  the  giving  of  such  information  in 
response  to  any  legal  process  issued  under  the  authority  of  any  state  or  federal 
court,  or  to  any  officer  or  agent  of  the  Government  of  the  United  States,  or  of 
any  State  or  Territory,  in  the  exercise  of  his  powers,  or  to  any  officer  or  other 
duly  authorized  person  seeking  such  information  for  the  prosecution  of  per- 
sons charged  with  or  suspected  of  crime;  or  information  given  by  a  common 
carrier  to  another  carrier  or  its  duly  authorized  agent,  for  the  purpose  of 
adjusting  mutual  traffic  accounts  in  the  ordinary  course  of  business  of  such 
carriers. 

"Any  person,  corporation,  or  association  violating  any  of  the  provisions  of 
the  next  preceding  paragraph  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  for  each  offense,  on  conviction,  shall  pay  to  the  United  States  a 
penalty  of  not  more  than  one  thousand  dollars.   [56  Stat.  L.  553.] 

[Allowajice  for  transportation  facilities,  etc.,  furnished  by  shipper  —  de- 
termination by  commission.']  "  If  the  owner  of  property  transported  under  this 
Act  directly  or  indirectly  renders  any  service  connected  with  such  transporta- 
tion, or  furnishes  any  instrumentality  used  therein,  the  charge  and  allowance 
therefor  shall  be  no  more  than  is  just  and  reasonable,  and  the  commission  may, 
after  hearing  on  a  complaint  or  on  its  own  initiative,  determine  what  is  a 
reasonable  charge  as  the  maximum  to  be  paid  by  the  carrier  or  carriers  for  the 
services  so  rendered  or  for  the  use  of  the  instrumentality  so  furnished,  and  fix 
the  same  by  appropriate  order,  which  order  shall  have  the  same  force  and  effect 
and  be  enforced  in  like  manner  as  the  orders  above  provided  for  under  this 
section.   [36  Stat.  L.  553.] 

[Other  powers  of  commission  not  excluded.]  "  The  foregoing  enumeration 
of  powers  shall  not  exclude  any  power  which  the  commission  would  otherwise 
have  in  the  making  of  an  order  under  the  provisions  of  this  Act"  \_36  Stat.  L. 
55Jf.] 

For  8ec.  15  of  the  Act  of  Feb.  4,  1887,  see  road  companies  filed  with  the  Interstate  Com- 

3  Fed.  Stat.  Annot.  843.  merce  CommiBsion  a  schedule  of  rates  from 

Character  of  shiinnent.  —  In  Texas,  etc.,  R.  points  in  Louisiana  to  New  Orleans  for  ex- 
Co.  17.  Louisiana  R.  Commission,  (1910)  183  port  shipments.  The  railroad  commission  of 
Fed.  1005,  it  appeared  that  complainant  rail-  Louisiana  had  also  fixed  a  schedule  of  differ- 
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carrier;  the  shipments  being  delivered  by 
complainants  directly  from  their  cars  to 
such  carrier,  as  was  intended  by  the  owner 
when  it  was  shipped.  It  was  held  that,  not- 
withstanding the  use  of  the  local  bills  of 
lading,  the  contract  between  the  shippers 
and  complainants  was  one  for  an  export  ship- 
ment, over  which  the  Louisiana  railroad 
commission  had  no  jurisdiction,  and  that 
complainants  were  entitled,  and  even  re- 
quired, to  charge  the  rates  on  such  shipments 
fixed  by  their  schedules  filed  with  the  Inter- 
state Commerce  Commission. 


ent  and  lower  rates  on  local  shipments  between 
the  same  points.  It  also  by  an  order  al- 
lowed four  days'  free  storage  on  local  ship- 
ments and  twenty  days  on  shipments  intended 
for  export,  in  which  order  the  railroads  ac- 
quiesced, and  also  delivered  shipments  for 
export  at  the  ship's  side  free  of  charge  for 
switching.  Certain  shipments  were  deliv- 
ered to  complainants  from  points  in  Louis- 
iana for  carriage  to  New  Orleans  on  bills 
of  lading  of  substantially  the  local  form,  and 
on  their  arrival  the  consignees  demanded  and 
received  the  free  storage  accorded  export 
shipments    and    free    delivery   to    the   vessel 

Sec.  13.  ^Section  16  of  Interstate  Commerce  Act  amendedJ]  That  section 
sixteen  of  said  Act  to  regulate  commerce,  as  heretofore  amended,  is  hereby  now 
amended  so  as  to  read  as  follows : 

[Enforcing  orders  of  commission  —  payment  of  money  damages.']  "  Sbo. 
16.  That  if,  after  hearing  on  a  complaint  made  as  provided  in  section  thirteen 
of  this  Act,  the  commission  shall  determine  that  any  party  complainant  is  en- 
titled to  an  award  of  damages  under  the  provisions  of  this  Act  for  a  violation 
thereof,  the  commission  shall  make  an  order  directing  the  carrier  to  pay  to  the 
complainant  the  sum  to  which  he  is  entitled  on  or  before  a  day  named.  [36 
Stat.  L.  55-4.] 

[Proceedings  in  Oircvit  Court  if  money  he  not  paid  —  findings,  etc.,  of 
commission  prima  facie  evidence  —  attorney's  fee  —  time  limit  for  filing  com- 
plaints.]  "  If  a  carrier  does  not  comply  with  an  order  for  the  payment  of 
money  within  the  time  limit  in  such  order,  the  complainant,  or  any  person  for 
whose  benefit  such  order  was  made,  may  file  in  the  circuit  court  of  the  United 
States  for  the  district  in  which  he  resides  or  in  which  is  located  the  principal 
operating  office  of  the  carrier,  or  through  which  the  road  of  the  carrier  runs, 
or  in  any  state  court  of  general  jurisdiction  having  jurisdiction  of  the  parties, 
a  petition  setting  forth  briefiy  the  causes  for  which  he  claims  damages,  and  the 
order  of  the  commission  in  the  premises.  Such  suit  in  the  circuit  court  of  the 
United  States  shall  proceed  in  all  respects  like  other  civil  suits  for  damages, 
except  that  on  the  trial  of  such  suit  the  findings  and  order  of  the  commission 
shall  be  prima  facie  evidence  of  the  facts  therein  stated,  and  except  that  the 
petitioner  shall  not  be  liable  for  costs  in  the  circuit  court  nor  for  costs  at  any 
subsequent  stage  of  the  proceedings  unless  they  accrue  upon  his  appeal.  If 
the  petitioner  shall  finally  prevail  he  shall  be  allowed  a  reasonable  attorney's 
fee,  to  be  taxed  and  collected  as  a  part  of  the  costs  of  the  suit.  All  complaints 
for  the  recovery  of  damages  shall  be  filed  with  the  commission  within  two 
years  from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a  petition 
for  the  enforcement  of  an  order  for  the  payment  of  money  shall  be  filed  in  the 
circuit  court  or  state  court  within  one  year  from  the  date  of  the  order,  and  not 
after.  [86  Stat.  L.  55^.] 

[Joining  of  parties  —  service  of  process  —  recoveries.]  "  In  such  suits  all 
parties  in  whose  favor  the  commission  may  have  made  an  award  for  damages 
by  a  single  order  may  be  joined  as  plaintiffs,  and  all  of  the  carriers  parties  to 
such  order  awarding  such  damages  may  be  joined  as  defendants,  and  such  suit 
may  be  maintained  by  such  joint  plaintiffs  and  against  such  joint  defendants  in 
any  district  where  any  one  of  such  joint  plaintiffs  could  maintain  such  suit 
against  any  one  of  such  joint  defendants;  and  service  of  process  against  any 
one  of  such  defendants  as  may  not  be  found  in  the  district  where  the  suit  is 
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brought  may  be  made  in  any  district  where  such  defendant  carrier  has  its 
principal  operating  office.  In  case  of  such  joint  suit  the  recovery,  if  any,  may 
be  by  judgment  in  favor  of  any  one  of  such  plaintiffs,  against  the  defendant 
found  to  be  liable  to  such  plaintiff.   ]36  Stat.  L.  65^.} 

\_Service  of  orders.^  "  Every  order  of  the  commission  shall  be  forthwith 
served  upon  the  designated  agent  of  the  carrier  in  the  city  of  Washington  or  in 
such  other  manner  as  may  be  provided  by  law.   [36  SicU.  L.  65^.^ 

l^SiLspension  of  orders.^  "  The  conmiission  shall  be  authorized  to  suspend 
or  modify  its  orders  upon  such  notice  and  in  such  manner  as  it  shall  deem 
proper.   136  Stat  L.  55 Jf.'] 

[Compliance  by  carriers  required.]  "  It  shall  be  the  duty  of  every  common 
carrier,  its  agents  and  employees,  to  observe  and  comply  with  such  orders  so 
long  as  the  same  shall  remain  in  effect.   [36  Stat,  L.  65^.] 

[Penalty  for  carrier  not  obeying  orders.]  "Any  carrier,  any  officer,  repre- 
sentative, or  agent  of  a  carrier,  or  any  receiver,  trustee,  lessee,  or  agent  of  either 
of  them,  who  knowingly  fails  or  neglects  to  obey  any  order  made  under  the 
provisions  of  section  fifteen  of  this  Act  shall  forfeit  to  the  United  States  the 
sum  of  five  thousand  dollars  for  each  offense.  Every  distinct  violation  shall 
be  a  separate  offense,  and  in  case  of  a  continuing  violation  each  day  shall  be 
deemed  a  separate  offense.   [36  Stat.  L.  55^.] 

[Recovery  of  forfeitures.]  "The  forfeiture  provided  for  in  this  Act  shall  be 
payable  into  the  Treasury  of  the  United  States,  and  shall  be  recoverable  in  a 
civil  suit  in  the  name  of  the  United  States,  brought  in  the  district  where  the 
carrier  has  its  principal  operating  office,  or  in  any  district  through  which  the 
road  of  the  carrier  runs.   [36  Stat  L.  555.] 

[Duties  of  district  attorneys,  etc.]  "  It  shall  be  the  duty  of  the  various 
district  attorneys,  under  the  direction  of  the  Attorney-General  of  the  United 
States,  to  prosecute  for  the  recovery  of  forfeitures.  The  costs  and  expenses  of 
such  prosecution  shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the 
courts  of  the  United  States.   [36  Stat.  L.  555.] 

[Employment  of  attorneys,  etc.,  by  commission  —  expenses.]  "The  com- 
mission may  employ  such  attorneys  as  it  finds  necessary  for  proper  legal  aid 
and  service  of  the  commission  or  its  members  in  the  conduct  of  their  work  or 
for  proper  representation  of  the  public  interests  in  investigations  made  by  it  or 
cases  or  proceedings  pending  before  it,  whether  at  the  commission's  own  instance 
or  upon  complaint,  or  to  appear  for  and  represent  the  commission  in  any  case 
pending  in  the  commerce  court;  and  the  expenses  of  such  employment  shall  be 
paid  out  of  the  appropriation  for  the  commission.   [36  Stat,  L.  656.] 

[Commerce  court  to  enforce  orders  other  than  money  payments  —  powers 
of  court]  "  If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  commis- 
sion other  than  for  the  payment  of  money,  while  the  same  is  in  effect,  the  Inter- 
state Commerce  Commission  or  any  party  injured  thereby,  or  the  United  States, 
bv  its  Attorney-General,  may  apply  to  the  commerce  court  for  the  enforcement 
of  such  order.  If,  after  hearing,  that  court  determines  that  the  order  was 
regularly  made  and  duly  served,  and  that  the  carrier  is  in  disobedience  of  the 
same,  the  court  shall  enforce  obedience  to  such  order  by  a  writ  of  injunction 
or  other  proper  process,  mandatory  or  otherwise,  to  restrain  such  carrier,  its 
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officers,  agents,  or  representatives,  from  further  disobedience  of  such  order,  or 
to  enjoin  upon  it  or  them  obedience  to  the  same.   \_S6  Stat,  L.  556.^ 

[Copies  of  schedules,  etc.,  made  public  records  —  receivable  (W  evidence  — 
certified  copies.^  "  The  copies  of  schedules  and  classifications  and  tariffs  of 
rates,  fares,  and  charges,  and  of  all  contracts,  agreements,  and  arrangements 
between  common  carriers  filed  with  the  commission  as  herein  provided,  and  the 
statistics,  tables,  and  figures  contained  in  the  annual  or  other  reports  of  carriers 
made  to  the  commission  as  required  under  the  provisions  of  this  Act  shall  be 
preserved  as  public  records  in  the  custody  of  the  secretary  of  the  commission, 
and  shall  be  received  as  prima  fade  evidence  of  what  they  purport  to  be  for  the 
purpose  of  investigations  by  the  commission  and  in  all  judicial  proceedings; 
and  copies  of  and  extracts  from  any  of  said  schedules,  classifications,  tariffs, 
contracts,  agreements,  arrangements,  or  reports,  made  public  records  as  afore- 
I  said,  certified  by  the  secretary,  under  the  commission's  seal,  shall  be  received  in 

evidence  with  like  effect  as  the  originals."   [36  Stat.  L.  SSS.'l 

For  sec.  16  of  the  Act  of  Feb.  4,  1887,  and  prior  amendmentB,  see  3  Fed.  Stat.  Annot.  844; 
1909  Supp.  Fed.  Stat.  Annot  268. 

Sec.  14.   [Section  20  of  Interstate  Commerce  Act  amended.']    That  sec- 
tion twenty  of  said  Act  to  regulate  commerce,  as  heretofore  amended,  is  hereby 
\  amended  by  striking  out  the  following  paragraph  : 

|.  [Annual  statements  —  matter  stricken  out.]    "Said  detailed  reports  shall 

contain,  all  the  required  statistics  for  the  period  of  twelve  months  ending  on  the 
thirtieth  day  of  June  in  each  year,  and  shall  be  made  out  under  oath  and  filed 
with  the  commission,  at  its  office  in  Waehington,  on  or  before  the  thirtieth  day 
of  September  then  next  following,  unless  additional  time  be  granted  in  any 
case  by  the  commission ;  and  if  any  carrier,  person,  or  corporation  subject  to 
the  provisions  of  this  Act  shall  fail  to  make  and  file  said  annual  reports  within 
the  time  above  specified,  or  within  the  time  extended  by  the  commission  for 
making  and  filing  the  same,  or  shall  fail  to  make  specific  answer  to  any  ques- 
tion authorized  by  the  provisions  of  this  section  within  thirty  days  from  the 
time  it  is  lawfully  required  so  to  do,  such  parties  shall  forfeit  to  the  United 
States  the  sum  of  one  hundred  dollars  for  each  and  every  day  it  shall  continue 
to  be  in  default  with  respect  thereto.  The  commission  shall  also  have  authority 
to  require  said  carriers  to  file  monthly  reports  of  earnings  and  expenses  or 
special  reports  within  a  specified  period,  and  if  any  such  carrier  shall  fail  to 
file  such  reports  within  the  time  fixed  by  the  commission  it  shall  be  subject  to 
the  forfeitures  last  above  provided;  "   [86  Stat.  L.  555. ] 

And  by  inserting  in  lieu  of  the  paragraph  so  stricken  out  the  following: 

[Annual  reports  of  statistics;  period  changed  —  penalty  for  noncompliance 
—  monthly,  periodical,  or  special  reports,  authorized  —  penalty  for  failure.] 
"Said  detailed  reports  shall  contain  all  the  required  statistics  for  the  period 
of  twelve  months  ending  on  the  thirtieth  day  of  June  in  each  year,*  or  on  the 
thirty-first  day  of  December  in  each  year  if  the  commission  by  order  substitute 
that  period  for  the  year  ending  June  thirtieth,  and  shall  l)e  made  out  under 
oath  and  filed  with  the  commission  at  its  office  in  Washington  within  three 
months  after  the  close  of  the  year  for  which  the  report  is  made,  unless  additional 
time  be  granted  in  any  case  by  the  commission ;  and  if  any  carrier,  perscMi,  or 
corporation  subject  to  the  provisions  of  this  Act  shall  fail  to  make  and  file  said 
annual  reports  within  the  time  above  specified,  or  within  the  time  extended  by 
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the  commission,  for  making  and  filing  the  same,  or  shall  fail  to  make  specific 
ans'wer  to  any  question  authorized  by  the  provisions  of  this  section  within 
thirty  days  from  the  time  it  is  lawfully  required  so  to  do,  such  party  shall 
forfeit  to  the  United  States  the  sum  of  one  hundred  dollars  for  each  and  every 
day  it  shall  continue  to  be  in  default  with  respect  thereto.  The  commissian 
shall  also  have  authority  by  general  or  special  orders  to  require  said  carriers, 
or  any  of  them,  to  file  monthly  reports  of  earnings  and  expenses,  and  to  file 
periodical  or  special,  or  both  periodical  and  special,  reports  concerning  any 
matters  about  which  the  commission  is  authorized  or  required  by  this  or  any 
other  law  to  inquire  or  to  keep  itself  informed  or  which  it  is  required  to  enforce ; 
and  such  periodical  or  special  reports  shall  be  under  oath  whenever  the  com- 
mission so  requires ;  and  if  any  such  carrier  shall  fail  to  make  and  file  any  such 
periodical  or  special  report  within  the  time  fixed  by  the  commission,  it  shall  be 
subject  to  the  forfeitures  last  above  provided."   [36  Stat  L.  566.'} 

form  to  be  used  in  detailing  excess  service, 
was  conferred  upon  the  Interstate  Commerce 
Commission  by  the  provision  of  section  4  of 
that  act,  empowering  it  to  caU  to  its  aid  in 
the  enforcement  of  the  act "  all  powers  granted 
to  it/'  when  read  in  connection  with  this 
section,  authorizing  the  Commission  to  re- 
quire the  carriers  to  file  periodical  or  special 
reports  under  oath  concerning  any  matter 
about  which  it  is  by  law  authorized  or  re- 
quired to  keep  itself  informed,  or  which  it  is 
required  to  enforce.  Baltimore,  etc.,  R.  Co. 
r.  Interstate  Commerce  Commission,  (1911) 
221  U,  S.  612,  31  S.  Ct.  622. 


For  sec.  20  of  the  Act  of  Feb.  4,  1887, 
and  prior  amendments,  see  3  Fed.  Stat. 
Annot.  850;  1909  Supp.  Fed.  Stat.  Annot. 
271. 

Power  to  require  reports.  —  Authority  to 
require  the  secretary  or  similar  officer  of  the 
carriers,  subject  to  the  Act  of  March  4,  1907, 
1909  Supp.  Fed.  Stat.  Annot.  582,  regulating 
the  hours  of  labor  of  employees,  to  make 
monthly  reports  under  oath,  shpwing  the  in- 
stances where  employees  subject  to  the  act 
have  rendered  excess  service,  and  giving  the 
cause  and  explanatory  facts,  if  any,  or  where 
there  has  been  no  excess  service,  to  make  a 
separate  oath  to  that  effect,  in  lieu  of  the 


Sbc.  15.  \_Prior  proceedings,  obligations,  etc.,  nat  impaired.]  That  noth- 
ing in  this  Act  contained  shall  undo  or  impair  any  proceedings  heretofore  taken 
by  or  before  the  Interstate  Commerce  Commission  or  any  of  the  Acts  of  said 
commission ;  and  in  any  cases,  proceedings,  or  matters  now  pending  before  it, 
the  commission  may  exercise  any  of  the  powers  hereby  conferred  upon  it,  as 
would  be  proper  in  cases,  proceedings,  or  matters  hereafter  initiated ;  and  noth- 
ing in  this  Act  contained  shall  operate  to  release  or  affect  any  obligation, 
liability,  penalty,  or  forfeiture  heretofore  existing  against  or  incurred  by  any 
person,  corporation,  or  association.   [36  Stat.  L.  656.] 

Sec  16.  [Issue  of  stocks  and  bonds  by  railroads  —  President  to  appoint 
commission  to  investigate  —  employment  of  experts,  etc.  —  compensation  — 
details  from  departments,  etc.  —  expenses.]  That  the  President  is  hereby  au- 
thorized to  appoint  a  commission  to  investigate  questions  pertaining  to  the 
issuance  of  stocks  and  bonds  by  railroad  corporations,  subject  to  the  provisions 
of  the  Act  to  regulate  commerce,  and  the  power  of  Congress  to  regulate  or 
affect  the  same,  and  to  fix  the  compensation  of  the  members  of  such  commis- 
sion. Said  commission  shall  be  and  is  hereby  authorized  to  employ  experts  to 
aid  in  the  work  of  inquiry  and  examination,  and  such  clerks,  stenographers, 
and  other  assistants  as  may  be  necessary,  which  employees  shall  be  paid  such 
compensation  as  the  commission  may  deem  just  and  reasonable  upon  a  certifi- 
cate to  be  issued  by  the  chairman  of  the  commission.  The  several  departments 
and  bureaus  of  the  Government  shall  detail  from  time  to  time  such  officials  and 
employees  and  furnish  such  information  to  the  commission  as  may  be  directed 
by  the  President.  For  the  purposes  of  its  investigations  the  commission  shall 
be  authorized  to  incur  and  have  paid  upon  the  certificate  of  its  chairman  such 
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expenses  as  the  eommiesion  shall  deem  necessary :  Provided,  however.  That  the 
total  expenses  authorized  or  incurred  under  the  provisions  of  this  section  for 
compensation^  employees,  or  otherwise,  shall  not  exoeed  the  sum  of  twenty-five 
thousand  dollars.   [56  Stat.  L.  556.] 

Sec.  17.  [Injvnctions  based  on  alleged  tinconstitviionality  of  state  stai- 
tites.^  [Superseded  and  re-enacted  hy  sec.  £66  of  the  Judicial  Code,  see  post, 
p.  242.] 

Sec.  18.  [Effect.]  That  this  Act.  shall  take  effect  and  be  in  force  from  and 
after  the  expiration  of  sixty  days  after  its  passage,  except  as  to  sections  twelve 
and  sixteen,  which  sections  shall  take  effect  and  be  in  force  immediately.  [S6 
Stai.  L.  557.] 


IRRIGATION. 

Irrigation  DisirictSy  see  TERRITORIES, 

And  see  generally  PUBLIC  LANDS;  WATERS. 


ISTHMIAN  CANAL. 

See  RIVERS,  HARBORS,  AND  CANALS. 


JUDGES. 

Sec  JUDICIARY. 
Id7 
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Aot  of  April  9t  1910*  Ch.  152*  128. 

[/fitted  States  Courts  —  District  Attorneys  —  Returns  to  Solicitor  of  the 
Treasury  Modified^  128. 

Act  of  June  25*  1910*  Ch.  897*  128. 

Texcu  judicial  Districts  —  Pay  of  District  Attorneys  and  Marshals^  128. 

Act  of  June  25,  1910*  Ch.  411*  120. 

Louisiana  Eastern  judicial  District  —  MarshoTs  ScUary  Increased^  129. 

Act  of  Feb.  8,  1911,  Ch.  88,  129. 

United  States  Courts  —  Circuit  Courts  of  Appeals  — Deputy  Clerks  Author- 
ized^ 129 

Act  of  Feb,  21,  1911,  Ch.  144,  129. 

United  States  Courts  —  Marshals  May  Administer  OcUhs  to  Deputies^  etCy 
Presenting  Accounts ^  129. 

Aet  of  Mareh  8,  1911,  Ch.  280,  129. 

Hot  Sprirgs  Mountain  ReservcUion^  Ark, —  jurisdiction  Over  —  Any 
United  States  Commissioner  Given  jurisdiction  Over  All  Violations^ 
120. 

Aet  of  March  4, 1911,  Ch.  269,  130. 

United  States  Courts — Marshals  —  Double  Fees  in  Certain  States  Re- 
pealed—  Field  Deputies  Authorized —  Compensation  —  Actual  Expenses 
—  Additional  Allowance  —  Report  of  Appointments  —  Effect^  1 30. 

Aet  of  March  4,  1911,  Ch.  285,  130. 

United  States  Attorneys  for  New  Jersey  and  Nevcula  —  Salaries,  130. 


An  Act  To  Amend  Mction  seren  hundred  and  leTaity-tliree  of  the  Rerised  Statutes. 

[Act  of  ApHl  9,  1910,  eh.  152.1 

[U fitted  States  courts  —  district  attorneys  —  returns  to  Solicitor  of  the 
Treasury  modified.']  That  section  seven  hundred  and  seventy-three  of  the  Re- 
vised Statutes  be,  and  the  same  is  hereby,  amended  to  read  as  follows : 

"  Sec.  773.  It  shall  be  the  duty  of  the  United  States  district  attorneys  to 
make  and  forward  to  the  Solicitor  of  the  Treasury,  for  his  information  and  the 
purposes  of  a  permanent  record,  such  reports  relating  to  suits  in  which  the 
tnited  States  is  a  party  as  may  be  required  by  the  Solicitor  of  the  Treasury 
with  the  approval  of  the  Attorney-General."    [36  Stat.  L.  «9-4.] 

For  R  8.  sec  773,  see  4  Fed.  Stat.  Annot.  166. 


An  Act  To  make  uniform  the  aalaries  of  United  Statea  district  attomeyi  and  marahali  In 

Texas. 

[Aet  of  June  26,  1910,  ch.  897.] 

\_Texas  judicial  districts  —  pay  of  district  aitomeys  and  marshals.']  That 
from  and  after  July  first,  nineteen  hundred  and  ten,  eadi  Fnited  States  district 
attorney  and  marshal  of  any  Texas  district  shall  receive  as  salary  the  sum  of 
four  thousand  dollars  per  annum.    [36  Stat  L.  82Si.] 
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An  Act  Proriding  for  aa  increMe  of  saUry  for  the  United  States  marBhal  for  the  oaatem 

dittrict  of  LoniaiAiM. 

[iio<  o/  tfune  ;95,  t910,  eh.  411.} 

[Louisiana  eastern  judicial  diMrict  —  marshal's  salary  increased.']  That, 
commencing  with  the  fiscal  year  beginning  Julj  first,  nineteen  hundred  and 
len,  the  salary  of  the  United  States  marshal  for  the  eastern  district  of  Louisiana 
be  fixed  at  the  rate  of  fourihousand  dollars  per  annum.  [86  Stat.  L.  838.^ 


As  Act  ProTiding  for  tho  appoiatmeiit  of  deputy  clerka  to  tho  Unitod  States  drciiit  court  of 

appeals. 

[Ad  of  Feb.  3,  1911,  c*.  88.] 

lUnited  States  courts  —  Circuit  Courts  of  Appeals  —  deputy  clerks  author- 
ized.] That  one  deputy  of  the  clerk  of  each  circuit  court  of  appeals  may  he 
appointed  by  the  court  on  the  application  of  the  clerk  and  may  be  removed  at 
the  pleasure  of  the  court.  In  case  of  the  death  of  the  clerk  his  deputy  shall, 
nnless  removed,  continue  in  office  and  perform  the  duties  of  the  clerk  in  his 
name  until  a  clerk  is  appointed  and  qualified;  and  for  the  defaults  or  mis- 
feasances  in  office  of  any  such  deputy,  whether  in  the  lifetime  of  the  clerk  or 
after  his  death,  the  clerk  and  his  estate  and  the  sureties  on  liis  official  bond 
shall  be  liable,  and  his  executor  or  administrator  shall  have  such  remedy  for 
inch  defaults  or  misfeasances  committed  after  his  death  as  the  clerk  would  be 
entitled  to  if  the  same  had  occurred  in  his  lifetime.    [_S6  Stat.  L.  896.] 


Aa  Act  To  authorise  United  States  marshals  and  their  respective  chief  office  depntlos  to 

administer  certain  oaths. 

[Act  of  Feb.  21,  1911,  ch.  144.] 

[United  Stales  courts  —  marshals  may  administer  oaths  to  deputies,  etc., 
presenting  accounts.]  That  each  United  States  marshal  and  each  chief  deputy 
United  States  marshal  is  hereby  authorized  and  empowered  to  administer  oaths 
to  the  marshal's  deputies  and  other  persons  presenting  to  the  marshal  claims 
and  accounts  for  payment :  Provided,  That;  the  United  States  marshal  or  chief 
deputy  marshal  shall  not  be  entitled  to  any  fee  for  administering  such  oaths. 
[S6  Stat.  L.  921.'] 


Aa  Act  To  amend  section  one  of  the  Act  approved  March  second,  nineteen  hnndred  and  seven, 
being  an  Act  to  amend  an  Act  entitled  ''An  Act  conferring  jurisdiction  upon  United  States 
commissioners  over  offenses  committed  on  a  portion  of  the  permanent  Hot  Springs  Moun- 
tain Sooervation,  Arkansas." 

[Act  of  March  8,  1911,  ch.  280.] 

[Hoi  Springs  Mountain  Reservaiion,  Ark.  —  jurisdiction  over  —  any 
Ufiiled  States  commissioner  given  jurisdiction  over  all  violations.]  That  sec- 
tion one  of  the  Act  approved  March  second,  nineteen  hundred  and  se^en  (Thirty- 
fourth  Statutes,  page  twelve  hundred  and  eighteen),  is  amended  so  as  to  read 
as  follows: 

"That  any  United  States  commissioner  duly  appointed  by  the  United 
States  district  court  for  the  eastern  district  of  Arkansas,  and  residing  in  said 
F.  a  A.  Sapp.— 9.  129 
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district,  shall  have  power  andj'urisdiction  to  hear  and  act  upon  all  complaints 
made  of  any  and  all  violations  of  said  Act  of  Congress  approved  April 
twentieth,  nineteen  hundred  and  four."    \SQ  Stat  L.  1086.] 

For  sec.  1  of  the  Act  of  March  2,  1907,  hereby  amended,  see  1909  Supp.  Fed.  Stat.  Annot. 
282. 


An  Act  To  amend  section  deren,  Act  of  May  twenty-eiglithy  eii^teta  hundred  and  ninety-aix. 

[Act  of  March  4,  1011,  oh,  969.] 

IVniled  States  courts  —  marshals  —  double  fees  in  certain  states  repealed 
—  field  dejmties  authorized  — r  compensation  —  actual  expenses  —  additional 
allowance  —  report  of  appointments  —  effect.]  That  section  eleven  of  tibe  Act 
making  appropriations  for  the  legislative,  executive,  and  judicial  expenses  of 
the  Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninetynseven,  approved  May  twenty-eightib,  eighteen  hundred  and  ninety-six,  be, 
and  liie  same  is  hereby,  amended  to  read  as  follows: 

^'  Sso.  11.  That  at  any  time  when,  in  the  opinion  of  the  marshal  of  any 
district,  the  public  interest  will  ther6by  be  promoted,  he  may  appoint  one  or 
more  deputy  marshals  for  such  district,  who  shall  be  known  as  field  deputies, 
and,  who,  unless  sooner  removed  by  the  district  court  as  now  provided  by  law, 
shaU  hold  office  during  the  pleasure  of  the  marshal,  except  as  hereinafter  pro- 
vided, and  who  shall  each,  as  his  compensation,  receive  the  gross  fees,  including 
mileage,  as  provided  by  law,  earned  by  him,  not  to  exceed  one  thousand  fiive 
hundred  dollars  per  fiscal  year,  or  at  that  rate  for  any  part  of  a  fiscal  year; 
and  in  addition  shall  be  allowed  his  actual  necessary  expenses,  not  exceeding 
two  dollars  a  day,  while  endeavoring  to  arrest,  under  process,  a  person  charged 
with  or  convicted  of  crime :  Provided,  That  a  field  deputy  may  elect  to  receive 
actual  expenses  on  any  trip  in  lieu  of  mileage:  Provided  further.  That  in 
special  cases,  where  in  his  judgment  justice  requires,  the  Attorney-Gteneral  may 
make  an  additional  allowance,  not,  however,  in  any  case  to  make  the  aggregate 
annual  compensation  of  any  field  deputy  in  excess  of  two  thousand  five  hundred 
dollars  nor  more  than  the  gross  fees  earned  by  such  field  deputy.  The  marshal, 
immediately  after  making  any  appointment  or  appointments  under  this  section, 
shall  report  the  same  to  the  Attorney-General,  stating  the  facts  as  distinguished 
from  conclusions  constituting  the  reason  for  such  appointment,  and  the  Attor- 
ney-General may  at  any  time  cancel  any  such  appointment  as  the  public  interest 
may  require." 

This  Act  to  take  effect  from  and  after  July  first,  nineteen  hundred  and 
eleven.   [SO  Stat.  L.  1S66.] 

Bee  4  Fed.  Stat.  Annot  77. 


[United  States  attorneys  for  New  Jersey  and  Nevada  —  wlaries.]  ♦  ♦  ♦ 
That  beginning  July  first,  nineteen  hundred  and  eleven,  the  salary  of  the  United 
States  attorney  for  the  district  of  New  Jersey  shall  be  five  thousand  dollars  per 
annum:  And  provided  further,  That  the  annual  salary  of  the  United  States 
attorney  for  the  district  of  Nevada  shall  be,  after  the  beginning  of  the  fiscal 
year  nineteen  himdred  and  twelve,  four  thousand  dollars.    [36  Stai.  L.  H26.'} 

This  is  from  the  Sundry  Civil  Appropriation  Act  oi  Mardi  4,  1911,  cfa.  886. 
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I.  THE  JUDICIAL  CODB,^  132. 

Chapter    I.  District  Courts- — Organization,  132. 
II.  District  Courts  —  Jurisdiction,  138. 

III.  District  Courts  —  Removal  of  Causes,  144. 

IV.  District  Courts  —  Miscellaneous  Provisions,  151. 

V.  District  Courts — Districts,  and  Provisions  Applicable 

TO  Particular  States,  159. 
VI.  Circuit  Courts  of  Appeals,  191. 
VII.  The  Court  .op  Claims,  198. 
VIII.  The  Court  of  Customs  Appeals,  211. 
IX.  The  Commerce  Court,  215. 
X.  The  Supreme  Court,  224. 

XI.  Provisions  Common  to  Mors  than  One  Court,  238. 
XII.  Juries,  24^ 

XIII.  General  Provisions,  249. 

XIV.  Repealing  Provisions,  250. 

II.  APPEALS  TO  CIRCUIT  COURT  OF  APPEALS  AND  TO  SUPREME  COURT,  255. 

Act  Of  Feb.  18,  1911,  Ch.  47,  255. 

See.  I.  United  States  Courts  —  Appeal^  etc.^  to  Circuit  Courts  of  Appeals 
— Printed  Transcript  of  Record  to  Be  Filed —  Original  Docu- 
'  ments,  255. 
-2.  Appeals^  etc.^  to  Supreme  Court — Use  of  Printed  Record  in 
Court  Below  as  Part  of  Transcript — Use  of  Uncertified  Copies 
of  Record—  Clerk's  Fee  —  No  Written  Transcript  of  Printed 
Record  Required,  256. 

IIL  EXPEDITING  TRUST,  ETC.,  CASES,  256. 

Act  Of  June  25, 1910,  Ch.  428,  256. 

Expediting  Hearings  of  Trusty  etc. ,  Ccues,  256. 
!▼•  UNITED  STATES  COURT  FOR  CHINA,  257. 

Aet  Of  May  6,  1910,  Ch.  199,  257. 

United  States  Court  for  China  —  yudge  and  District  Attorney  — 
Sessions  Other  than  at  Shanghai^  257. 

▼•  COURTS  IN  ARKANSAS,  IDAHO,  AND  MISSOURI,  257. 

Aet  of  Mareh  5, 1910,  Ch.  82, 2^7. 

Arkansas    Western   judicial  District  —  Transfer  of  Certain 
Criminal  Cases  to  Fort  Smith  Division  —  TricUs  on  Transfer 

—  Certified  Copies  of  Record  Entries y  etc. —  Compensation  to  Be 
Paid  by  United  States ^  257. 

Aet  of  Feb.  28,  1911,  Ch.  148,  258. 

Sec.  I,  Idaho  yudicicU  District  —  Divisions  of  District ,  258. 

2.   Terms  —  Transfer  of  Pending  Suits,  etc.  —  Offices  of  Clerk,  etc. 

—  Deputy  Clerk  at  Ccsur  d'Alene  City,  259. 

Aet  of  Feb.  7,  1911,  Ch.  89,  259. 

Missouri  Eastern  yuaicicU  District  —  Maries  County   Trans- 
f  erred  to — Pending  Causes,  259. 

>The  notes  under  the  varions  sectione  of  tliia  Act  pointing  ont  the  source  of  the  enact- 
ments, changes  made,  and  the  reasons  therefor  are  generally  taken  from  the  report  of  the 
Special  Joint  Committee  on  the  Revision  of  the  Laws,  which  was  submitted  to  the  House  of 
Representatives  March  16,  1910.  In  a  good  many  of  the  notes,  however,  the  editor  has  made 
his  own  comments  and  added  cross-references  to  related  sections;  and  the  notes  to  sections  or 
provisions  that  were  not  contained  in  the  Judicial  Code  as  submitted  by  the  Committee  are 
the  editor's  alone. 
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%tt  JUDICIAL  OFFICERS ;  MONEY  PAID  INTO  COURT. 


[L  Thb  Judicial  Codb.] 

An  Act  To  codify,  roriae,  and  amend  the  Uwa  reUting  to  tho  Judidaiy. 

\Act  o/  March,  3,  1011,  ch.  281.] 

That  the  laws  relating  to  the  judiciary  be,  and  they  hereby  are,  codified, 
revised,  and  amended,  with  title,  chapters,  head-notes,  and  sections,  entitled, 
numbered,  and  to  read  as  follows : 

TITLE.      ^ 

THS  JtTDICIABT. 

Chapteb  Ons. 
di8tbi0t  oottbts oboanization. 


Sec. 

1.  District  eourta  ettabliehed;  appointment 

and  residence  of  judges. 

2.  Salaries  of  district  judges. 

3.  Clerks. 

4.  Deputy  clerks. 

6.  Criers  and  bailiffs. 

6.  Records ;  where  kept. 

7.  Effect  of  altering  terms. 

8.  Trials  not  discontinued  by  new  term. 

9.  Court  always  open  as  courts  of  admiralty 

and  equity. 

10.  Monthly  adjournments  for  trial  of  crim- 

inal causes. 

11.  Special  terms. 

12.  Adjournment  in  case  of  nonattendance  of 

judge. 

13.  Designation  of  another  judge  in  case  of 

disability  of  judge. 


Sec. 

14.  Designation  of  another  judge  in  ease  of 

an  accumulation  of  business. 
16.  When  designation  to  be  made  by  Chief 

Justice. 

16.  New  appointment  and  revocation. 

17.  Designation  of  district  judge  in  aid  of 

another  judge. 

18.  When  circuit  judge  may  be  designated  to 

hold  district  court. 

19.  Duty  of  district  and  circuit  judge  in  such 

cases. 

20.  When  district  judge  is  interested  or  re- 

lated to  parties. 

21.  When  affidavit  of  personal  bias  or  preju- 

dice of  judge  is  filed. 

22.  Continuance  in  case  of  vacancy  in  office. 

23.  Districts  having  more  than  one  Judge; 

division  of  business. 


Sec.  1.  \_Disirict  courts  estahlished;  appointment  and  residence  of  judges."] 
In  each  of  the  districts  described  in  chapter  five,  there  shall  be  a  court  called 
a  district  court,  for  which  there  shall  be  appointed  one  judge,  to  be  called  a  dis- 
trict judge;  except  that  in  the  northern  district  of  California,  the  northern 
district  of  Illinois,  the  district  of  Maryland,  the  district  of  Minnesota,  the 
district  of  Nebraska,  the  district  of  New  Jersey,  the  eastern  district  of  New 
York,  the  northern  and  southern  districts  of  Ohio,  the  district  of  Oregon,  the 
eastern  and  western  districts  of  Pennsylvania,  and  the  western  district  of 
Washington,  there  shall  be  an  additional  district  judge  in  each,  and  in  the 
southern  district  of  New  York,  three  additional  district  judges:  Provided, 
That  whenever  a  vacancy  shall  occur  in  the  office  of  the  district  judge  for  the 
district  of  Maryland,  senior  in  commission,  such  vacancy  shall  not  be  filled, 
and  thereafter  there  shall  be  but  one  district  judge  in  said  district:  Provided 
further,  That  there  shall  be  one  judge  for  the  eastern  and  western  districts  of 
South  Carolina,  one  judge  for  the  eastern  and  middle  districts  of  Tennessee, 
and  one  judge  for  the  northern  and  southern  districts  of  Mississippi :  Provided 
further.  That  the  district  judge  for  the  middle  district  of  Alabama  shall  con- 
tinue as  heretofore  to  be  a  district  judge  for  the  northern  district  thereof. 
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Every  district  judge  shall  reside  in  the  district  or  one  of  the  districts  for  which 
be  is  appointed,  and  for  offending  against  this  provision  shall  be  deemed  guilty 
of  a  hi^  misdemeanor.    \S6  Stat.  L.  1087.^ 

This  flection  states  in  concise  language  th«  district  judges    .    .    .    enacted*  prior  to  Feb- 

number  of  judges  in  the  respective  judicial  ruary    first,   nineteen  hundred   and   eleven," 

districts  and  waa  existing  law.  are  repealed  by  Judicial  Code,  sec.  297,  infra^ 

"All  Acts  and   parts  of  Acta  authorising  p.  260,  and  the  Circuit  Courts  are  abolished 

the  appointment  of  United  States  circuit  or  by  Judicial  Code,  sec.  289,  infra,  p.  249. 

Sec.  2.  [Salaries  of  district  judges.]  Each  of  the  district  judges  shall 
receive  a  salary  of  six  thousand  dollars  a  year,  to  be  paid  in  monthly  install- 
ments.   [36  Stat.  L.  1087.] 

This  section  is  a  re-enactment  of  a  pro-  expressly  repealed  by  Judicial  Code,  sec.  297, 

vision  in  the  Act  of  Feb.   12,  1903,  ch.  547,  infra,  p.  250. 

32  Stat.   L.  825,   10  Fed.  Stat.  Annot.   198.  Traveling  eznenses,  etc.,  of  circuit  justices 

R.  S.  sec  554,  4  Fed.  Stat.  Annot.  217,  pro-  and  circuit  and  district  judges,  see  Judicial 

Tiding  for  the  salaries  of  district  judges,  is  Code,  sec.  259,  infra,  p.  240. 

Sso.  3.  [Clerks.]  A  clerk  shall  be  appointed  for  each  district  court  by  the 
judge  thereof,  except  in  cases  otherwise  provided  for  by  law.  [S6  Stat.  L. 
1087.] 

This   section    is   a   re-enactment,    without         8ee  the  reference  to  this  section   in   the 
ehange,  of  R.  S.  sec.  655,  4  Fed.  Stat.  Annot.      first  note  to  chapter  5,  infra,  p.  IfiO. 
74,  which  is  expressly  repealed  by  Judicial 
Coide,  sec.  297,  infra^  p.  250. 

Seo.  4.  [Deputy  clerks.]  Except  as  otherwise  specially  provided  by  law, 
the  clerk  of  the  district  court  for  each  district  may,  with  the  approval  of  the 
district  judge  thereof,  appoint  such  number  of  deputy  clerks  as  may  be  deemed 
necessary  by  such  judge,  who  may  be  designated  to  reside  and  maintain  offices 
at  such  places  of  holding  court  as  the  judge  may  determine.  Such  deputies 
may  be  removed  at  the  pleasure  of  tjhe  clerk  appointing  them,  with  the  conh 
cTirrence  of  the  district  judge.  In  case  of  the  death  of  the  clerk,  his  deputy  or 
deputies  shall,  unless  removed,  continue  in  office  and  perform  the  duties  of  the 
clerk,  in  his  name,  until  a  clerk  is  appointed  and  qualified ;  and  for  the  default 
or  misfeasances  in  office  of  any  such  deputy,  whether  in  the  lifetime  of  tho 
clerk  or  after  his  death,  the  clerk  and  his  estate  and  the  sureties  on  his  official 
bond  shall  be  liable ;  and  his  executor  or  administrator  shall  have  such  remedy 
for  any  such  default  or  misfeasances  committed  after  his  death  as  the  clerk 
would  be  entitled  to  if  the  same  had  occurred  in  his  lifetime.  [36  Stat.  L. 
1087.] 

R.  S.  sec.  658,  4  Fed.  Stat.  Annot.  74,  ex-  ble  for  the  acts  of  his  deputies  he  should  be 

preasly  repealed  by  Judicial  Code,  sec.  297,  given  the  power  of  appointment. 

i«/ra,  p.  250,  authorized  the  judge  to  appoint  A  provision  was  also  added  that  the  court 

deputy  clerks  upon   the  application  of  the  may  designate  the  place  at  which  any  deputy 

clerk.      In  view  of  the  fact  that  in  many  is  to  reside  and  maintain  an  office, 

•pecial  cases  Congress  had  provided  that  the  The  words  "except  as  otherwise  specially 

clerk  shall  ap])oint  the  deputies,  this  section  provided"   at  the  beginning  of  the   section 

was  so  revised  as  to  permit  the  clerk  to  ap-  are  added  for  the  reason  that  in  a  number  of 

point  all  deputies,  voiih  the  approval  of  the  the  sections  in  chapter  5,  infra,   there   are 

district  fudge;  and  has  conferred  upon  the  provisions  specially  requiring  deputy  clerks  to 

clerk  the  power  to  remove  any  deputy  with  be  appointed  at  certain  places  of  holding  court. 

the  concurrence  of  the  judge.      It  was  be-  See  the   reference  to  this  section   in   the 

lieved  that  since  the  clerk  is  held  responsi-  first  note  to  chapter  5,  infra,  p.  161. 

Sec.  5.  [Criers  aa^d  bailiffs,]  The  district  court  for  each  district  may  ap- 
point a  crier  for  the  court;  and  the  marshal  may  appoint  such  number  of 
persons,  not  exceeding  five,  as  the  judge  may  determine,  to  wait  upon  the  grtod 
and  other  juries,  and  for  other  necessary  purposes.    [36  Stat.  L.  1088.] 
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This  section  was  drawn  from  R.  S.  sec.  289,  in/ra,  p.  249,  reference  to  the  authority 
715,  4  Fed.  Stat.  Annot.  81.  Since  Circuit  of  such  courts  to  appoint  criers  is  omitteid 
Courts  are  abolished  by  Judicial  Code,  sec.       from  the  section. 

Sbc.  6.  [Records;  where  fcept]  The  records  of  a  district  court  shall  be 
kept  at  the  place  where  the  court  is  held.  When  it  is  held  at  more  than  one 
place  in  any  district  and  the  place  of  keeping  the  records  is  not  specially  pro- 
vided by  law,  they  shall  be  kept  at  either  of  the  places  of  holding  the  court 
which  may  be  designated  by  the  district  judge.    [36  Stat.  L.  1088.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  502,  4  Fed.  Stat.  Annot.  218, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  7.  [Effect  of  altering  terms.]  No  action,  suit,  proceeding,  or  process 
in  any  district  court  shall  abate  or  be  rendered  invalid  by  reason  of  any  act 
changing  the  time  of  holding  such  court,  but  the  same  shall  be  deemed  to  be 
returnable  to,  pending,  and  triable  in  the  terms  established  next  after  the  return 
day  thereof.   [36  Stat.L.  1088.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  573,  4  Fed.  Annot.  67 1« 
which  is  e3cpressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  8.  [Trials  not  discontinued  hy  new  term.]  When  the  trial  or  hearing 
of  any  cause,  civil  or  criminal,  in  a  district  coilrt  has  been  commenced  and  is 
in  progress  before  a  jury  or  the  court,  it  shall  not  be  stayed  or  discontinued  by 
the  arrival  of  the  time  fixed  by  law  for  another  session  of  said  court ;  but  the 
court  may  proceed  therein  and  bring  it  to  a  conclusion  in  the  same  manner  and 
with  the  same  effect  as  if  another  stated  term  of  the  court  had  not  intervened. 
[36  Stat.  L.  1088.] 

This  section  is  a  re-enactment  of  R.   S.  omission  of  the  words  ''circuit  or"  before 

sec.  746,  4  Fed.  Stat.  Annot.  556,  which  is  the  words  "  district  court,"  the  Circuit  Courts 

expressly  repealed  by  Judicial  Code,  sec.  297,  being  abolished  by  Judicial  Code,  sec.   289, 

infra,  p.  250.    The  only  material  change  is  the  infra,  p.  249. 

Sec  9.  [Court  always  open  as  courts  of  admiralty  and  equity.]  The' dis- 
trict courts,  as  courts  of  admiralty  and  as  courts  of  equity,  shall  be  deemed 
always  open  for  the  purpose  of  filing  any  pleading,  of  issuing  and  returning 
mesne  and  final  process,  and  of  making  and  directing  all  interlocutory  motions, 
orders,  rules,  and  other  proceedings  preparatory  to  the  hearing,  upon  their 
merits,  of  all  causes  pending  therein.  Any  district  judge  may,  upon  reasonable 
notice  to  the  parties,  make,  direct,  and  award,  at  chambers  or  in  the  clerk's 
oiBce,  and  in  vacation  as  well  as  in  term,  all  such  process,  commissions,  orders, 
rules,  and  other  proceedings,  whenever  the  same  are  not  grantable  of  course, 
according  to  the  rules  and  practice  of  the  court.    [36  Stat.  L.  1088.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  the  jurisdiction  of  the  Circuit  Courts  is  trans- 

574,  4  Fed.  Stat.  Annot.  671,  which  is  ex-  f erred  to  the  District  Courts  by  this  Judicial 

pressly  repealed  by  Judicial  Code,  sec.  297,  Code,  ch.  2,  infra,  p.  138,  and  sees.  289,  291, 

infra,  p.  250.    The  words  "so  far  as  equity  infra,  p.  249.     No  other  material  change  is 

jurisdiction  has  been  conferred  upon  them  "  made, 
were  omitted  here  in  view  of  the  fact  that 

Sec.  10.  [Monthly  adjournments  for  trial  of  criminal  causes.]  District 
courts  shall  hold  monthly  adjournments  of  their  regular  terms,  for  tiie  trial  of 
criminal  causes,  when  their  business  requires  it  to  be  done,  in  order  to  prevent 
undue  expenses  and  delays  in  such  cases.    [36  Stat.  L.  1088.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  678,  4  Fed.  Stat.  Annot.  672, 
which  is  expressly  repealed  by  Judi<»ial  Code,  sec.  2Q7,  infra,  p.  250. 

.Sec.  11.  [Special  terms.]  A  special  term  of  any  district  court  may  be  held 
at  the  same  place  where  any  regular  term  is  held,  or  at  such  other  place  in  the 
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district  as  the  nature  of  the  business  may  require,  and  at  such  time  and  upon 
such  notice  as  may  be  ordered  by  the  district  judge.  Any  business  may  be 
transacted  at  such  special  term  which  might  be  transacted  at  a  regular  term. 
\i6  8iai.  L.  1088.'\ 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  581,  4  Fed.  Stat.  Annot.  672, 
which  ia  ezpreeely  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sbc.  12.  \^Ad](nimment  in  case  of  nonaitendcmce  of  judged]  If  the  judge 
of  any  district  court  is  unable  to  attend  at  the  commencement  of  any  regular, 
adjourned,  or  special  term,  or  any  time  during  such  term,  the  court  may  be 
adjourned  by  the  marshal,  or  clerk,  by  virtue  of  a  written  order  directed  to  him 
by  the  judge,  to  the  next  regular  term,  or  to  any  earlier  day,  as  the  order  'may 
direct   IS6  Stat  L.  1088.] 


In  the  District  Court  the  judge  could  au- 
thorize the  marshal  to  adjourn  any  term  of 
eourt  when  the  judge  was  unahle  to  be 
present.  In  the  Circuit  Court  the  clerk 
could  adjourn  court,  in  the  absence  of  the 
marshal,  upon  the  order  of  the  judge.  The 
applicable  proTisions  of  R.  S.  sec.  583,  4  Fed. 
Stat.  Annot.  673;  R.  S.  eecs.  671,  672,  4  Fed. 


Stat  Annot.  688,  all  of  which  are  expressly 
repealed  by  Judicial  Code,  sec.  297,  Uifra^ 
p.  250,  are  merged  in  this  section;  and  it 
has  been  so  modified  as  to  permit  either  the 
clerk  or  the  marshal  to  adjourn  the  court, 
upon  the  order  of  the  judge,  and  also  to  ad- 
journ the  court,  during  a  term,  upon  a 
proper  order  of  the  court. 


Sbc.  13.  [Designation  of  another  judge  in  case  of  disability  of  judge,"] 
When  any  district  jndge  ie  prevented,  by  any  disability,  from  holding  any 
stated  or  appointed  term  of  his  district  court,  and  that  fact  is  made  to  appear 
by  the  certificate  of  the  clerk,  nnder  the  seal  of  the  court,  to  any  circuit  judge 
of  the  circuit  in  which  the  district  lies,  or,  in  the  absence  of  all  the  circuit 
judges,  to  the  circuit  justice  of  the  circuit  in  which  the  district  lies,  any  such 
circuit  judge  or  justice  may,  if  in  his  judgment  the  public  interests  so  require, 
designate  and  appoint  the  judge  of  any  other  district  in  the  same  circuit  to 
hold  said  court,  and  to  discharge  all  the  judicial  duties  of  the  judge  so  disabled, 
during  such  disability.  Whenever  it  shall  be  certified  by  any  such  circuit  judge 
or,  in  his  absence,  by  the  circuit  justice  of  the  circuit  in  which  the  district  lies, 
that  for  any  sufficient  reason  it  is  impracticable  to  designate  and  appoint  a 
judge  of  another  district  within  the  circuit  to  perform  the  duties  of  such  dis- 
abled judge,  the  chief  justice  may,  if  in  his  judgment  the  public  interests  so 
require,  designate  and  appoint  the  judge  of  any  district  in  another  circuit  to 
hold  said  court  and  to  discharge  all  the  judicial  duties  of  the  judge  so  disabled, 
during  such  disability.  Such  appointment  shall  be  filed  in  the  clerk's  office, 
and  entered  on  the  minutes  of  the  said  district  court,  and  a  certified  copy 
thereof,  under  the  seal  of  the  court,  shall  be  transmitted  by  the  clerk  to  the 
judge  so  designated  and  appointed.   [36  Stat,  L.  1089.'] 

This  section  combines  the  provisions  of 
R.  S.  sec.  691,  4  Fed.  Stat.  Annot.  675  (ex- 
pressly repealed  by  Judicial  Code,  sec.  297, 
infra,  p.  260),  and  the  amendment  thereto 
made  l^  the  Act  of  March  4,  1907,  ch.  2940, 
34  SUt.  L.  1417,  1909  Supp.  Fed.  Stat. 
Annot.  293.  Reference  to  holding  terms  of 
the  Circuit  Court  is  omitted,  for  obvious  rea- 


sons. The  section  stated  the  existing  law, 
changed  only  as  necessary  for  purposes  of 
revision.  The  word  "  any "  is  substituted 
for  the  word  "  the "  before  the  words  "  cir- 
cuit judge"  for  the  reason  that  at  present 
every  circuit  has  two  or  more  circuit  judges, 
there  being  but  one  at  the  time  of  the  enact- 
ment of  the  Revised  Statutes. 


Sec.  14.  [Designation  of  another  judge  in  case  of  accumvlation  of  husir 
n««5.]  When,  from  the  accumulation  or  urgency  of  business  in  any  district 
court,  the  public  interests  require  the  designation  and  appointment  hereinafter 
provided,  and  the  fact  is  made  to  appear,  by  the  certificate  of  the  clerk,  under 
the  seal  of  the  court,  to  any  circuit  judge  of  the  circuit  in  which  the  district 
lies,  or,  in  the  absence  of  all  the  circuit  judges,  to  the  circuit  justice  of  the 

186 


fhf  MUeUl  (Mb.  JUDICIAR  Y.  k»X  of  lUnh  t,  1911. 

circuit  ill  which  the  district  lies,  such  circuit  judge  or  justice  may  designate 
and  appoint  the  judge  of  any  other  district  in  the  same  circuit  to  have  and 
exercise  within  the  district  first  named  the  dame  powers  that  are  vested  in  the 
judge  thereof.  Each  of  the  said  district  judges  may,  in  case  of  such  appoint- 
ment;  hold  separately  at  the  same  time  a  district  court  in  such  district,  and 
discharge  all  the  judicial  duties  of  the  district  judge  therein.  \_36  Stat  L. 
1089.'] 

Thifl  section  is  drawn  from  R.  S.  sec.  592,  reason  that  no  appeals  now  lie  to  the  former 

4  Fed.  Stat.  Annot.  676,  expressly  repealed  Circuit  Courts.    The  word  "any"  is  substi- 

by    Judicial   Code,    sec.   207,   infra^   p.   250.  tuted  for  the  word  "the"  before  the  words 

Reference  to  the  Circuit  Court  is  omitted  for  "  circuit  judge  "  for  the  reason  given  in  the 

obvious   reasons;    also  the  provision   at  the  note  to  sec.  13,  tupra. 
end  of  R.  S.  sec.  592,  above  cited,  for  the 

Sbg.  15.  [When  designaiion  to  be  made  by  chief  justice.'}  If  all  the 
circuit  judges  and  the  circuit  justice  are  absent  from  the  circuit,  or  are  unable 
to  execute  the  provisions  of  either  of  the  two  preceding  sections,  or  if  the  dis- 
trict judge  so  designated  is  disabled  or  neglects  to  hold  the  court  and  transact 
the  business  for  which  he  is  designated,  the  clerk  of  the  district  court  shall 
certify  the  fact  to  the  Chief  Justice  of  the  United  States,  who  may  thereupon 
designate  and  appoint  in  the  manner  aforesaid  the  judge  of  any  district  within 
such  circuit  or  within  any  other  circuit;  and  said  appointment  shall  be  trans- 
mitted to  the  clerk  and  be  acted  upon  by  him  as  directed  in  the  preceding 
section.   [SG  Stat.  L.  1089.'] 

This  section  is  drawn  from  R.  S.  sec.  593,  clerk,"  the  word  "other"  has  been  added, 
4  Fed.  Stat.  Annot  676,  which  is  expressly  and  the  words  ''  next  contiguous,"  before  the 
repealed  by  Judicial  Code,  sec.  297,  infra,  semicolon,  have  been  omitted.  The  effect  of 
p.  260.  In  the  first  line  of  the  section  the  this  omission  is  to  authorize  the  Chief  Jus- 
word  "  all "  has  been  substituted  for  the  tice  to  designate  any  district  judge  to  hold 
word  "the."  Farther  in  the  section  the  court  as  therein  provided,  instead  of  limit- 
words  "clerk  of  the  district  court"  have  ing  the  selection  to  a  judge  of  a  contiguous 
been    substituted    for    the    words    "district  circuit. 

Sbo.  16.   [New  appointment  and  revocation.]    Any  such  circuit  judge,  or 

circuit  justice,  or  the  Chief  Justice,  as  the  case  may  be,  may,  from  time  to  time, 

if  in  his  judgment  the  public  interests  so  require,  make  a  new  designation  and 

appointment  of  any  other  district  judge,  in  the  manner,  for  the  duties,  and 

with  the  powers  mentioned  in  the  three  preceding  sections,  and  revoke  any 

previous  designation  and  appointment.   [36  Stat.  L.  1089.] 

This  section  is  drawn  from  R.  S.  sec.  694,  such''  have  been  substituted  for  "the,"  and 

4  Fed.  Stat.  Annot.  676,  which  is  expressly  farther   in   the   section   the   words   "in   the 

repealed   by   Judicial    Code,   sec.   297,   infra,  manner "  have  been  added  for  the  purpose  of 

p.  250.     In  the   first  line  the  words  "  any  supplying  a  plain  omission  in  the  text. 

Seo.  17.   [Designaiion  of  district  judge  in  aid  of  another  judge.]    It  shall 

be  the  duty  of  the  senior  circuit  judge  then  present  in  the  circuit,  whenever  in 

his  judgment  the  public  interest  so  requires,  to  designate  and  appoint,  in  the 

manner  and  with  the  powers  provided  in  section  fourteen,  the  district  judge  of 

any  judicial  district  within  his  circuit  to  hold  a  district  court  in  the  place  or  in 

aid  of  any  other  district  judge  within  the  same  circuit   [36  Stat  L.  1089.] 

By  transposing  R.  S.  sec.  596,  4  Fed.  Stat,  than  upon  any  circuit  Judse.    This  is  for  the 

Annot.  677,  so  as  to  precede  R.  S.  sec.  595,  purpose  of  avoiding  confusion  in  naaking  such 

4  Fed.  Stat.  Annot.  676,  the  words  "  and  it  designations. 

shall  be  the  duty  of  the  district  judge,  so  Part  of  R.  S.  see.  696,  above  cited,  was  re* 

designated   and  appointed,  to  hold   the  dis-  pealed    in    the    Sundry    Civil    Appropriation 

trict  or  circuit  [court]  as  aforesaid,"  become  Act  of  March  3,  1881,  ch.  133,  21  Stat.  L. 

redundant,  since  the  same  provision   is  re-  454,  4  Fed.  Stat.  Annot.  677,  and  that  sec- 

peated  in  Judicial  Code,  sec.  19,  infra,  p.  137.  tion  and  R.  S.  sec.  695,  aoove  cited,  are  ex- 

The  section  is  so  changed  as  to  definitely  im-  prpssly  repealed  by  Judicial  Code.  see.  297, 

pose  the  required  duty  upon  the  senior  oir-  infra,  p.  250. 


euit  judge  then  present  in  the  circuit,  rather 
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Sbc.  18.  l^When  circuit  judge  may  he  designated  to  hold  District  CovaiJ\ 
Whenever,  in  the  judgment  of  the  senior  circuit  judge  of  the  circuit  in  which 
the  district  lies,  or  of  the  circuit  justice  assigned  to  such  circuit,  or  of  the  Chief 
Justice,  the  public  interest  shall  require,  the  said  judge,  or  associate  justice,  or 
Chief  Justice,  shall  designate  and  appoint  any  circuit  judge  of  the  circuit  to 
hold  said  district  court  [56  Stat  L.  1089.'] 

This  aectioD,  in  a  strict  eenae,  is  new  kgis-  of   business  in  those   courts,  and  to   afford 

lation.     Its  purpose,  as  explained  in  the  gen-  business  for  the  circuit  judges  in  circuits  in 

era!   report   of    the   committee   on    reyision  which  there  is  not  sufficient  business  in  the 

which  was  submitted  March  16,  1910,  is  to  Circuit  Courts  of  Appeals  to  occupy  the  time 

permit  circuit  judges  to  try  cases  in  the  Dis-  of  the  judges, 
iriet  Courts,  in  order  to  prevent  congestion 

Sbc.  19.  [Duty  of  district  and  circuit  judge  in  such  cases.']  It  shall  be  the 
duty  of  the  district  or  circuit  judge  who  is  designated  and  appointed  under 
either  of  the  six  preceding  sections,  to  discharge  all  the  judicial  duties  for  which 
he  is  so  appointed,  during  the  time  for  which  he  is  so  appointed;  and  all  the 
acts  and  proceedings  in  the  courts  held  by  him,  or  by  or  before  him,  in  pur- 
suance of  said  provisions,  shall  have  the  same  effect  and  validity  as  if  done  by 
or  before  the  district  judge  of  the  said  district.   [S6  Stat.  L.  lOPO.] 

This  section  is  drawn  from  R.  S.  sec.  696,  omitted  as  being  redundant;  and  by  reason 

4  Fed.  Stat.  Annot.  676,  which  is  expressly  of  the  transposition  of  R.  S.  sec.  596,  4  Fed. 

repealed  by   Judicial   Code,  sec.   297,  infra,  Stat.  Annot.  677,  to  precede  this  section,  and 

p.   260.     The   words    "or    circuit"   are   in-  the  insertion  of  the  new  section  18,  tupro, 

serted  in  the  first  line  of  the  section  before  the  word  "  four  "  in  the  second  line  of  the 

the  word  "  judge " ;  and  the  words  "  during  section  is  changed  to  "  six."      The  purpose 

the  eontinuanoe  of  such  disability,  or,  in  the  of  changing  the  order  of  the  section  was  to 

etM  of  an  accumulation   of  business,"   are  avoid  needless  repetition  of  proyisions. 

Sec.  20.  \When  district  judge  is  interested  or  related  to  paarties.]  When- 
ever it  appears  that  the  judge  of  any  district  court  is  in  any  way  concerned  in 
interest  in  any  suit  pending  therein,  or  has  been  of  counsel  or  is  a  material 
witness  for  either  party,  or  is  so  related  to  or  connected  with  either  party  as  to 
render  it  improper,  in  his  opinion,  for  him  to  sit  on  the  trial,  it  shall  be  his 
duty,  on  application  by  either  party,  to  cause  the  fact  to  be  entered  on  the 
records  of  the  court;  and  also  an  order  that  an  authenticated  copy  thereof  shall 
be  forthwith  certified  to  the  senior  circuit  judge  for  said  circuit  then  present 
in  the  circuit ;  and  thereupon  such  proceedings  shall  be  had  as  are  provided  in 
section  fourteen.  [S6  Stat.  L.  1090.] 

This  section  is  drawn  from  R.  S.  sec.  601,  to  the  Circuit  Court,  the  section  as  revised 

4  Fed.  Stat.  Annot.  678,  which  is  expressly  makes  it  the  duty  of  the  circuit  judge,  senior 

repealed  by  Judicial   Code,   sec.  297,  infra,  in  commission,  then  present  in  the  circuit, 

p.  260,  the  latter  part  thereof  beinff  omitted  to  designate  some  other  Judge  to  sit  in  the 

as  obsolete  by  reason  of  the  abolition  of  the  trial  of  the  case  in  which  the  resident  judge 

Cireuit  Courts  by  Judicial   Code,   sec.   289,  is  disqualified. 
W^<^f  P*  249.    Instead  of  certifying  the  case 

Sec.  21.  [When  affidavit  of  personal  bias  or  prejudice  of  judge  is  filed,] 
Whenever  a  party  to  any  action  or  proceeding,  civil  or  criminal,  shall  make  and 
file  an  affidavit  that  the  judge  before  whom  the  action  or  proceeding  is  to  be 
tried  or  heard  has  a  personal  bias  or  prejudice  either  against  him  or  in  favor 
of  any  opposite  party  to  the  suit,  such  judge  shall  proceed  no  further  therein, 
but  another  judge  shall  be  designated  in  the  manner  prescribed  in  the  section 
last  preceding,  or  chosen  in  the  manner  prescribed  in  section  twenty-three,  to 
hear  such  matter.  Every  such  affidavit  shall  state  the  facts  and  the  reasons  for 
the  belief  that  such  bias  or  prejudice  exists,  and  shall  be  filed  not  less  than  ten 
days  before  the  beginning  of  the  term  of  the  court,  or  good  cause  shall  be  shown 
for  the  failure  to  file  it  within  such  time.  No  party  shall  be  entitled  in  any 
case  to  file  more  than  one  such  affidavit ;  and  no  such  affidavit  shall  be  filed 
unless  accompanied  by  a  certificate  of  counsel  of  record  that  such  affidavit  and 
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application  are  made  in  good  faith.  The  same  proceedings  shall  be  had  when 
the  presiding  judge  shall  file  with  the  clerk  of  the  court  a  certificate  that  he 
deems  himself  unable  for  any  reason  to  preside  with  absolute  impartiality  in 
the  pending  suit  or  action.  \S6  Stat.  L.  1090.'] 

This  section  is  entirely  new  legislation. 

Sec.  22.  [Continuance  in  case  of  vacancy  in  office.']  When  the  office  of 
judge  of  any  district  court  becomes  vacant,  all  process,  pleadings,  and  proceed- 
ings pending  before  such  court  shall,  if  necessary,  be  continued  by  the  clerk 
thereof  until  such  times  as  a  judge  shall  be  appointed,  or  designated  to  hold 
such  court ;  and  the  judge  so  designated,  while  holding  such  court,  shall  possess 
the  powers  conferred  by,  and  be  subject  to  the  provisions  contained  in,  section 
nineteen.  [S6  Stat.  L.  1090.] 

This  section  is  a  re-enactment,  with  some  changes,  of  R.  S.  sec.  602,  4  Fed.  Stat.  Annot. 
679,  which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  23.  [Districts  having  more  than  one  judge;  division  of  business.] 
In  districts  having  more  than  one  district  judge,  the  judges  may  agree  upon 
the  division  of  business  and  assignment  of  cases  for  trial  in  said  district;  but 
in  case  they  do  not  so  agree,  the  senior  circuit  judge  of  the  circuit  in  which 
the  district  lies,  shall  make  all  necessary  orders  for  the  division  of  business 
and  the  assignment  of  cases  for  trial  in  said  district.   [36  Stat.  L.  1090.] 

Th«  substance  of  this  section  is  to  be  found  Annot.  315,  324,  for  Oregon  and  the  Western 
in  the  Act  of  Feb.  27,  1907,  ch.  2073,  sec.  2,  District  of  Washington;  and  the  Act  of  Feb. 
34  Stat.  L.  998,  1909  Supp.  Fed.  Stat.  Annot  24,  1910,  ch.  56,  sec.  3,  36  Stat.  L.  202,  for 
307,  for  Nebraska;  the  Act  of  March  2,  1907,  Maryland.  To  avoid  the  necessity  for  a  sim- 
ch.  2575,  sec.  2,  34  Stat.  L.  1253,  1909  Supp.  ilar  provision  in  future  acts  of  this  char- 
Fed.  Stat.  Annot.  302,  for  California ;  the  acter,  the  section  is  so  drawn  as  to  be  general 
Act  of  March  2,  1909,  1909  Bupp.  Fed.  Stat.  in  its  application. 

Chaptsb  Two. 
nibtbict  ooubts  —  jubisdiotion. 

Sec.  Sec 

24.  Original  jurisdiction.  24.  Original  jurisdiction  —  Continued. 

Par.    1.  Where  the  United  States  are  Par.  15.  Of    suits    to    recover    certain 

plaintiffs;  and  of  civil  suits  offices. 

at  common  law  or  in  ^uity.  16.  Of     suits     against     national- 

2.  Of  crimes  and  offenses.  banking  associations. 

3.  Of  admiralty  causes,  seizures,  17.  Of  suits  by  aliens  for  torts. 

and  prizes.  18.  Of  suits  against  consuls  and 

4.  Of  suits  under  any  law  relat-  vice-consuls. 

ing  to  the  slave  trade.  19.  Of   suits   and    proceedings    in 
6.  Of  cases  under  internal  reve-  bankruptcy. 

nue,  customs,  and  tonnage  20.  Of   suits   against   the  United 
laws.  States. 

6.  Of  suits  under  postal  laws.  21.  Of  suits  for  the  unlawful  in- 

7.  Of  suits  under  the  patent,  the  closure  of  public  lands. 

copyright,    and    the    trade-  22.  Of    suits    under    immigration 

mark  Taws.  and  contract-labor  laws. 

8.  Of  suits  for  violation  of  inter-  23.  Of  suits   against  trusts,   mo- 

state  commerce  laws.  nopoHes,       and       unlawful 

9.  Of  penalties  and  forfeitures.  combinations. 

10.  Of  suits  on  debentures.  24.  Of  suits  concerning  allotments 

11.  Of  suits   for   injuries  on   ae-  of  land  to  Indians. 

count  of   acts   done   under  26.  Of      partition      suits      where 

laws  of  the  United  States.  United      States     is     joint 

12.  Of      suits      concerning     civil  tenant. 

rights.  25.  Appellate    jurisdiction     under    Chinese- 
18.  Of  suits  against  persons  hav-  exclusion  laws. 

ing   knowledge   of   conspir-  26.  Appellate   jurisdiction   over   Yellowstone 

acy,  etc.  National  Park. 

14.  Of  suits  to  redress  the   dep-  27.  Jurisdiction  of  crimes  on  Indian  reserva- 

rivation,    under    color    of  tions  in  South  Dakota. 


law,  of  civil  rights. 
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Sec.  24.  {Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdictibn  as  follows : 

First.  [Where  the  United  States  are  plaintiffs;  and  of  civil  suits  at  com- 
man  law  or  in  equity.']  Of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  brought  by  the  United  States,  or  by  any  officer  thereof  authorized  by 
law  to  sue,  or.  between  citizens  of  the  same  State  claiming  lands  under  grants 
from  different  States;  or,  where  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  three  thousand  dollars,  and  (a)  arises 
under  the  Constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  or  (b)  is  between  citizens  of  different 
States,  or  (c)  is  between  citizens  of  a  State  and  foreign  States,  citizens,  or 
subjects.  No  district  court  shall  have  cognizance  of  any  euit  (except  upon 
foreign  bills  of  exchange)  to  recover  upon  any  promissory  note  or  other  chose 
in  action  in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such  instru- 
ment be  payable  to  bearer  and  be  not  made  by  any  corporation,  unless  fiuch  suit 
might  have  been  prosecuted  in  such  court  to  recover  upon  said  note  or  other 
chose  in  action  if  no  assignment  had  been  made :  Provided,  however.  That  the 
foregoing  provision  as  to  the  sum  or  value  of  the  matter  in  controversy  shall 
not  be  construed  to  apply  to  any  of  the  cases  mentioned  in  the  succeeding 
paragraphs  of  this  section. 

Second.  [Of  crimes  and  offenses.]  Of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States. 

Third.  [Of  admiralty  causes,  seizures,  and  prizes.]  Of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  saving  to  suitors  in  all  cases  the  right  of 
a  common-law  remedy  where  the  common  law  ie  competent  to  give  it;  of  all 
seizures  on  land  or  waters  not  within  admiralty  and  maritime  jur^diction;  of 
all  prizes  brought  into  the  United  States;  and  of  all  proceedings  for  the  con- 
denmation  of  property  taken  as  prize. 

Fourth.  [0/  suits  under  any  law  relating  to  the  slave  trade.]  Of  all  suits 
arising  under  any  law  relating  to  the  slave  trade. 

Fifth.  [Of  cases  under  internal  revenue,  customs  and  iownage  laws,]  Of 
all  cases  arising  under  any  law  providing  for  internal  revenue,  or  from  revenue 
from  imports  or  tonnage,  except  those  cases  arising  under  any  law  providing 
revenue  from  imports,  jurisdiction  of  which  has  been  conferred  upon  the  Court 
of  Customs  Appeals. 

Sixth.  [Of  suits  under  postal  laws.]  Of  all  cases  arising  under  the  postal 
laws. 

Seventh.  [Of  suits  under  the  patent,  the  copyright,  and  the  trade-mark 
laws.]  Of  all  suits  at  law  or  in  equity  arising  under  the  patent,  the  copyright, 
and  the  trade-mark  laws. 

Eighth.  [Of  suits  for  violation  of  interstate  commerce  laws,]  Of  all  suits 
and  proceedings  arising  under  any  law  reglilating  commerce,  except  those  suits 
and  proceedings  exclusive  jurisdiction  of  which  has  been  conferred  upon  the 
Commerce  Court. 

Ninth.  [Of  penalties  and  forfeitures.]  Of  all  suits  and  proceedings  for  the 
enforcement  of  penalties  and  forfeitures  incurred  under  any  law  of  the  United 
States. 

Tenth.  [Of  suits  on  debentures.]  Of  all  suits  by  the  assignee  of  any 
debenture  for  drawback  of  duties,  issued  under  any  law  for  the  collection  of 
duties,  against  the  person  to  whom  such  debenture  was  originally  granted,  or 
against  any  ilidorser  thereof,  to  recover  the  amount  of  such  debenture. 

Eleventh^   [Of  suits  for  injuries  on  account  of  acts  done  under  laws  of  the 
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UnUed  States,^  Of  all  suits  brought  by  any  person  to  recover  damages  for  any 
injury  to  his  person  or  property  on  account  of  any  act  done  by  him,  under  any 
law  of  the  United  States,  for  the  protection  or  collection  of  any  of  the  revenues 
thereof,  or  to  enforce  the  right  of  citizens  of  the  United  States  to  vote  in  the 
several  States. 

Twelfth,  [0/  suits  concerning  civil  rights.^  Of  all  suits  authorized  by  law 
to  be  brought  by  any  person  for  the  recovery  of  damages  on  account  of  any 
injury  to  his  person  or  property,  or  of  the  deprivation  of  any  right  or  privUege 
of  a  citizen  of  the  United  States,  by  any  act  done  in  furtherance  of  any  con- 
spiracy mentioned  in  section  nineteen  hundred  and  eighty.  Revised  Statutes. 

Thirteenth.  [Of  suits  against  persons  having  knowledge  of  conspiracy,  etc.'] 
Of  all  suits  authorized  by  law  to  be  brought  against  any  person  who,  having 
knowledgie  that  any  of  the  wrongs  mentioned  in  section  nineteen  hundred  and 
eighty,  Revised  Statutes,  are  about  to  be  done,  and,  having  power  to  prevent  or 
aid  in  preventing  the  same,  neglects  or  refuses  so  to  do,  to  recover  damages  for 
any  such  wrongful  act. 

Fourteenth.  \_0f  suits  to  redress  the  deprivation,  under  color  of  law,  of  civil 
rights.']  Of  all  suits  at  law  or  in  equity  authorized  by  law  to  be  brought  by  any 
person  to  redress  the  deprivation,  under  color  of  any  law,  statute,  ordinance, 
regulation,  custom,  or  usage  of  any  State,  of  any  right,  privilege,  or  immunity, 
secured  by  the  Constitution  of  the  United  States,  or  of  any  right  secured  by 
any  law  of  the  United  States  providing  for  equal  rights  of  citizens  of  the 
United  States,  or  of  all  persons  within  the  jurisdiction  of  the  United  States. 

Fifteenth.  [0/  suits  to  recover  certain  offices.]  Of  all  suits  to  recover 
possession  of  any  office,  except  that  of  elector  of  President  or  Vice  President, 
Representative  in  or  Delegate  to  Congress,  or  member  of  a  State  legislature, 
authorized  by  law  to  be  brought,  wherein  it  appears  that  the  sole  question  touch- 
ing the  title  to  such  office  arises  out  of  the  denial  of  the  right  to  vote  to  any 
citizen  offering  to  vote,  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude :  Provided,  That  such  jurisdiction  shall  extend  only  so  far  as  to  determine 
the  rights  of  the  parties  to  such  offixse  by  reason  of  the  denial  of  the  right 
guaranteed  by  the  Constitution  of  the  United  States,  and  secured  by  any  law, 
to  enforce  the  right  of  citizens  of  the  United  States  to  vote  in  all  the  States. 

Sixteenth.  [Of  suits  against  national  banking  associations.]  Of  all  cases 
commenced  by  the  United  States,  or  by  direction  of  any  officer  thereof,  against 
any  national  banking  association,  and  cases  for  winding  up  the  affairs  of  any 
such  bank;  and  of  all  suits  brought  by  any  banking  association  established  in 
the  district  for  which  the  court  is  held,  under  the  provisions  of  title  "  National 
Banks,"  Revised  Statutes,  to  enjoin  the  Comptroller  of  the  Currency,  or  any 
receiver  acting  under  his  direction,  as  provided  by  said  title.  And  all  naticHial 
banking  associations  established  under  the  laws  of  the  United  States  shall,  for 
the  purposes  of  all  other  actions  by  or  against  them,  real,  personal,  or  mixed, 
and  all  suits  in  equity,  be  deemed  citizens  of  the  States  in  which  they  are 
respectively  located. 

Seventeenth.  [0/  suits  by  aliens  for  torts.]  Of  all  suits  brought  by  any 
alien  for  a  tort  only,  in  violation  of  the  laws  of  nations  or  of  a  treaty  of  th^ 
United  States. 

Eighteenth.  [Of  suits  against  consuls  and  vice-consuls.]  Of  all  suits  against 
consuls  and  vice  consuls. 

Nineteenth.  [Of  suits  and  proceedings  in  bankruptcy.]  Of  all  matters  and 
proceedings  in  bankruptcy. 

Twentieth.  [Of  suits  against  the  United  States.]    Concurrent  with  Uifl 
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Court  of  Claims,  of  all  claims  not  exceeding  ten  thousand  dollars  founded  upon  the 
Constitution  of  the  United  States  or  any  law  of  Congress,  or  upon  any  regulation  of 
an  Executive  Department,  or  upon  any  contract,  express  or  implied,  with  the  Govern- 
ment of  the  United  States,  or  for  damages^  liquidated  or  unliquidated^  in  cases  not 
BOimding  in  tort,  in  respect  to  which  claims  the  party  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law,  equity,  or  admiralty,  if  the  United 
States  were  suable,  and  of  all  set-offs,  counterclaims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the  Govern- 
ment of  the  United  States  against  any  claimant  against  the  Government  in  said 
court:  Provided,  however.  That  nothing  in  this  paragraph  shall  be  construed  as 
giving  to  either  the  district  courts  or  the  Court  of  Claims  jurisdiction  to  hear  and 
determine  claims  growing  out  of  the  late  Civil  War,  and  commonly  known  as  "  war 
claims,"  or  to  hear  and  determine  other  claims  which  had  been  rejected  or  reported 
on  adversely  prior  to  the  third  day  of  March,  eighteen  hundred  and  eighty-seven,  by 
any  courts  department,  or  commission  authorized  to  hear  and  determine  the  same,  or 
to  bear  and  determine  claims  for  pensions;  or  as  giving  to  the  district  courts  juris- 
diction of  cases  brought  to  recover  fees,  salary,  or  compensation  for  official  services  of 
oflScers  of  the  United  States  or  brought  for  such  purpose  by  persons  claiming  as  such 
oiBcers  or  as  assignees  or  legal  representatives  thereof;  but  no  suit  pending  on  the 
twenty-seventh  day  of  June,  eighteen  hundred  and  ninety-eight,  shall  abate  or  be 
affected  by  this  provision :  And  provided  further.  That  no  suit  against  the  Govern- 
ment of  the  United  States  shall  be  allowed  under  this  paragraph  unless  the  same  shall 
have  been  brought  within  six  years  after  the  right  accrued  for  which  the  claim  is 
made :  Provided,  That  the  claims  of  married  women,  first  accrued  during  marriage, 
of  persons  under  the  age  of  twenty-one  years,  first  accrued  during  minority,  and  of 
idiots,  lunatics,  insane  persons,  and  persons  beyond  the  seas  at  the  time  the  claim 
accrued,  entitled  to  the  claim,  shall  not  be  barred  if  the  suit  be  brought  within  three 
years  after  the  disability  has  ceased ;  but  no  other  disability  than  those  enumerated 
shall  prevent  any  claim  from  being  barred,  nor  shall  any  of  the  said  disabilities 
operate  cumulatively.  All  suits  brought  and  tried  under  the  provisions  of  this 
paragraph  shall  be  tried  by  the  court  without  a  jury. 

Twenty-first.  [Of  suits  for  the  unlawful  inclosure  of  public  lands.]  Of  proceed- 
ings in  equity,  by  writ  of  injunction,  to  restrain  violations  of  the  provisions  of  laws  of 
the  United  States  to  prevent  the  unlawful  inclosure  of  public  lands ;  and  it  shall  be 
fiuflScient  to  give  the  court  jurisdiction  if  service  of  original  process  be  had  in  any  civil 
proceedng  on  any  agent  or  employee  having  charge  or  control  of  the  inclosure. 

Twenty-second.  [Of  suits  under  immigration  and  contract  labor  laws,]  Of  all 
suits  and  proceedings  arising  under  any  law  regulating  the  immigration  of  aliens, 
OP  under  the  contract  labor  laws. 

Twenty-third.  [Of  suits  against  trusts,  w/mopolies,  and  unlawful  combinations.] 
Of  all  suits  and  proceedings  arising  under  any  law  to  protect  trade  and  commerce 
against  restraints  and  monopolies. 

Twenty-fourth.  [Of  suits  concerning  allotments  of  land  to  Indians.]  Of  all 
actions,  suits,  or  proceedings  involving  the  right  of  any  person,  in  whole  or  in  part 
of  Indian  blood  or  descent,  to  any  allotment  of  land  under  any  law  or  treaty.  And 
the  judgment  or  decree  of  any  such  court  in  favor  of  any  claimant  to  an  allotment  of 
land  shall  have  the  same  effect,  when  properly  certified  to  the  Secretary  of  ttie  In- 
terior, as  if  such  allotn^ent  had  been  allowed  and  approved  by  him ;  but  this  provision 
shall  not  apply  to  any  lands  now  or  heretofore  held  by  either  of  the  Five  Civilized 
Tribes,  the  Osage  Nation  of  Indians,  nor  to  any  of  the  lands  within  the  Quapaw 
Indian  Agency :  Provided,  That  the  right  of  appeal  shall  be  allowed  to  either  party 
as  in  other  cases. 

The  above    twenty-fourth    paragraph    was      in  the  addition  of  the  last  sentence,  beginning 
amended  to  read  as  here  given  by  the  Act      with  the  words  ''And  the  judgment." 
of  Dec.  21,  1911.     The  amendment  consisted 

Twenty-fifth.  [Of  partition  suits  where  United  States  is  joint  tenant.]  Of 
Buits  in  equity  brought  by  any  tenant  in  common  or  joint  tenant  for  the  parti- 
lion  of  lands  in  cases  where  the  United  States  is  one  of  such  tenants  in  common 

141 


TlM  JudieUl  Cod«. 


JUDICIARY. 


Aet  of  March  8,  1911. 


or  joint  tenants,  such  suits  to  be  brought  in  the  district  in  which  such  land  is 
situate.    \S6  Stat.  L.  1091.] 

R.  S.  aec.  563,  4  Fed.  Stat.  Annot.  218,  and 
R.  S.  sec.  629,  4  Fed.  Stat.  Annot.  245,  parts 
of  which  are  repeatedly  referred  to  in  this 
note,  are  expressly  repealed  in  toto  by  Ju- 
dicial Code,  sec.  297,  infra,  p.  250. 

First.— 'The  jurisdiction  of  the  Circuit 
Courts  as  to  suits  at  common  law,  or  in 
equity,  or  on  the  ground  of  diverse  citizen- 
ship, etc.,  was  last  conferred  by  sec.  1  of  the 
Act  of  Aug.  13,  1888,  ch.  866,  25  Stat.  L. 
433,  4  Fed.  Stat.  Annot.  386,  which  section 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  tn/ra,  p.  250.  The  Act  above  cited  was 
passed  for  the  purpose  of  correcting  mistakes 
contained  in  the  Act  of  March  3,  1887,  ch. 
373,  24  Stat.  L.  552.  In  U.  S.  v.  Sayward 
(1895),  160  U.  S.  493,  498,  16  S.  Ct.  371,  40 
U.  S.  (L.  ed.)  508,  the  Supreme  Court  con- 
strued the  language  of  the  first  section  above 
cited  and  proceeded  to  restate  it  in  its  own 
language.  Judicial  Code,  sec.  24,  purposely 
follows  the  language  of  the  Supreme  Court 
in  that  case. 

With  the  foregoing  jurisdiction  of  the  Cir- 
cuit Courts  the  Judicial  Code  paragraph 
merges  the  jurisdiction  of  the  District  Courts 
conferred  by  the  fourth  paragraph  of  R.  S. 
sec.    563,   4    Fed.    Stat.   Annot.    220.      Para- 

traphs  1,  2,  and  3  of  R.  S.  sec.  629,  4  Fed. 
tat.  Annot.  245,  246,  were  superseded  by 
the  Act  of  1888,  above  cited,  and  sections  1, 
2,  3,  4,  6,  and  7  of  the  latter  Act  are  ex- 
pressly repealed  by  Judicial  Code,  sec.  297, 
infra,  p.  250. 

Second.  —  Under  this  paragraph  has  been 
merged  the  jurisdiction  conferred  upon  the 
Circuit  and  District  Courts  by  paragraphs  1 
and  2  of  R.  S.  sec.  563,  4  Fed.  Stat.  Annot. 
218,  219,  and  paragraphs  19  and  20  of  R.  S. 
sec.  629,  4  Fed.  Stat.  Annot.  250,  251,  and 
also  that  conferred  by  the  Act  of  Aug.  13, 
1888,  ch.  866,  25  Stat.  L.  433,  4  Fed.  Stat. 
Annot.  265,  and  the  Act  of  Sept.  4,  1890, 
ch.  874,  26  Stat.  L.  424,  2  Fed.  Stat.  Annot. 
351,  352. 

As  to  the  exclusive  jurisdiction  in  this 
class  of  cases,  see  paragraph  "  First "  of 
Judicial  Code,  sec.  256,  infra,  p.  239. 

Third.  —  Under  this  paragraph  has  been 
merged  the  jurisdiction  conferred  by  para- 
graphs 8  and  9  of  R.  S.  sec.  563,  4  Fed.  Stat. 
Annot.  220,  234,  and  paragraph  6  of  R.  S. 
sec.  629,  4  Fed.  Stat.  Annot.  247. 

As  to  the  exclusive  jurisdiction  in  these 
classes  of  cases,  see  paragraphs  "  Third  "  and 
"  Fourth "  of  Judicial  Code,  sec.  256,  infra, 
p.  239. 

FourtK  —  This  paragraph  vests  in  the  Dis- 
trict Courts  the  jurisdiction  vested  in  the 
Circuit  Courts  by  paragraph  7  of  R.  S.  sec. 
629,  4  Fed.  Stat.  Annot.  248. 

Fifth.  —  This  paragraph  merges  in  the 
District  Courts  the  jurisdiction  vested  in 
both  the  Circuit  and  District  Courts  under 
paragraph  5  of  R.  S.  sec.  563,  4  Fed.  Stat. 
Annot.  220,  and  paragraph  4  of  R.  S.  sec. 
629,  4  Fed.  Stat.  Annot.  246. 

Sixth.  —  This  paragraph  merges  the  con- 
current jurisdiction  of  cases   arising  under 


the  postal  laws,  which  was  vested  by  para- 
graph 1  of  R.  S.  sec.  563,  4  Fed.  Stat.  Annot. 
218,  and  paragraph  4  oi  R.  S.  sec.  629,  4 
Fed.  Stat.  Annot.  246. 

Seventh.  —  This  paragraph  confers  upon 
the  District  Courts  the  jurisdiction  which 
the  Circuit  Court  had  over  cases  arising  un- 
der the  patent,  the  copyright,  and  the  trade- 
mark laws  in  paragraph  9  of  R.  S.  sec.  629, 
4  Fed.  Stat.  Annot.  248,  and  section  17  of  the 
Act  of  Feb.  20,  1905,  33  Stat.  L.  728,  10  Fed. 
Stat.  Annot.  414. 

As  to  the  exclusive  jurisdiction  in  patent- 
right  and  copyright  cases,  see  paragraph 
"Fifth"  of  Judicial  Code,  sec.  256,  infra, 
p.  239. 

Eighth.  —  This  paragraph  declares  the  ju- 
risdiction of  cases  arising  under  the  inter- 
state commerce  acts  which  had  been  vested 
in  the  Circuit  and  District  Courts  by  the 
Act  of  Feb.  4,  1887,  ch.  104,  21  Stat.  L.  379, 
3  Fed.  Stat.  Annot.  809,  excepting  therefrom 
the  jurisdiction  conferred  upon  the  Commerce 
Court  by  Judicial  Code,  sec.  207,  infra,  p.  218. 
Ninth.  —  This  paragraph  confers  upon  the 
District  Courts  the  jurisdiction  which  had 
been  vested  in  the  Circuit  Courts  bv  para- 
graph 5  of  R.  S.  sec.  629,  4  Fed.  Stat.' Annot. 
247,  and  upon  the  District  Courts  by  para- 
graphs 3  and  6  of  R.  S.  sec.  563,  4  Fed.  Stat. 
Annot.  219,  220. 

As  to  the  exclusive  jurisdiction  in  this 
class  of  cases,  see  paragraph  **  Second  **  of 
Judicial  Code,  sec.  256,  infra,  p.  239. 

Tenth.  —  This  paragraph  vests  in  the  Dis- 
trict Courts  the  same  jurisdiction  that  the 
Circuit  and  District  Courts  had  exercised 
concurrently  under  paragraph  10  of  R.  S. 
sec.  563,  4  Fed.  Stat.  Annot.  234,  and  para- 
graph 8  of  R.  S.  sec.  629,  4  Fed.  Stat.  Annot. 
248. 

Eleventh.  —  This  paragraph  confers  upon 
the  District  Courts  the  jurisdiction  vested 
in  the  Circuit  Courts  by  paragraph  12  of 
R.  S.  sec.  629,  4  Fed.  Stat.  Annot.  248. 

Twelfth.  —  The  reference  to  R.  Sw  sec.  1986, 
in  paragraph  11  of  R.  S.  sec.  563,  4  Fed. 
Stat.  Annot.  234,  evidently  was  a  mistake, 
and  should  have  been  to  R.  S.  sec.  1980,  1 
Fed.  Stat.  Annot.  796  —  the  same  jurisdic- 
tion conferred  upon  the  Circuit  Courts  under 
paragraph  17  of  R.  S.  sec.  629,  4  Fed.  Stat,  r 
Annot.  250,  and  concurrently  upon  the  Cir- 
cuit and  District  Courts  by  the  Act  of  March 
1,  1875,  ch.  114,  sec.  3,  18  Stat.  L.  335,  I  Fed. 
Stat.  Annot.  806.  The  Judicial  Code  para- 
graph confers  it  upon  the  District  Courts. 

Thirteenth.  —  This  paragraph  is  taken 
from  paragraph  18  of  R.  S.  sec.  629,  4  Fed. 
Stat.  Annot.  250,  which  conferred  upon  the 
Circuit  Courts  the  jurisdiction  herein  con- 
ferred upon  the  District  Courts. 

Fourteenth.  —  This  paragraph  merges  the 
jurisdiction  which  had  been-  vested  in  the 
District  Courts  by  paragraph  12  of  R.  S.  sec. 
563.  4  Fed.  Stat.  Annot.  234,  and  in  the  Cir- 
cuit Courts  by  paragraph  16  of  R,  S.  see. 
629.  4  Fed.  Stat.  Annot.  249. 
Fifteenth.  —  The     Circuit    and     District 
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Ck>urts  had  concurrent  jurisdiction  of  suits 
arising  under  the  law  revised  in  this  para- 
graph, the  former  court  under  paragraph  17 
of  K.  S.  sec  629,  4  Fed.  Stat.  Annot.  250, 
the  latter  under  paragraph  11  of  R.  S.  see. 
603,  4  Fed.  Stat.  Annot.  234. 

SiateenHh, — The  juriediction  conferred  by 
this  paragraph  is  that  which  was  Tested  in 
'the  District  Courts  by  paragraph  16  of  R.  S. 
sec.  563,  4  Fed.  Stat.  Annot.  235,  and  in  the 
Circuit  Courts  by  paragraphs  10  and  11  of 
R.  S.  see.  629,  as  mo£fied  by  the  Act  of 
July  12,  1882,  ch.  290,  sec.  4,  5  Fed.  Stat. 
Annot.  194,  note,  and  section  4  of  the  Act  of 
Aug.  13,  1888,  ch.  866,  26  Stat.  L.  436,  5 
Fed.  Stat.  Annot.  193,  which  latter  is  ex- 
pressly repealed  by  Judicial  Code,  sec.  297, 
infra,  p.  260. 

Seventeenth.  —  This  paragraph  states  the 
jurisdiction  that  was  vested  in  the  District 
Courts  by  paragraph  16  of  R.  S.  sec.  563,  4 
Fed.  SUi  Annot.  235. 

EHghteenth.  —  This  paragraph  states  the 
jurisdiction  that  was  vested  m  the  District 
Courts  by  paragraph  17  of  R.  S.  sec.  563,  4 
Fed.  Stat.  Annot.  235.  The  words  "except 
for  offenses  above  the  description  aforesaid  " 
are  omitted  as  meaningless,  and  should  not 
have  been  carried  into  the  Revised  Statutes. 
They  refer  to  offenses  the  punishment  for 
which  exceeded  a  fine  of  $100,  or  imprison- 
ment exceeding  six  months,  or  whipping  ex- 
ceeding thirty  stripes,  as  found  in  section  9 
of  the  Judiciary  Act  of  1789,  ch.  20,  1  Stat. 
K  76, 4  Fed.  Stat.  Annot.  235,  note,  the  punish- 
ment for  offenses  above  that  grade  being  vested 
in  the  Circuit  Courts.  See  U.  S.  v.  Ravara 
(1793),  2  Dall.  (U.  8.)  297,  27  Fed.  Cas.  No. 
16,122,  cited  4  Fed.  Stat.  Annot.  235,  note. 

As  to  the  exclusive  jurisdiction  in  this 
class  of  eases,  see  paragraph  "  Eighth "  of 
Judicial  Code,  sec.  256,  infra,  p.  000. 

NineteeniK  —  This  paragraph  is  merely 
declaratory  of  jurisdiction  in  the  District 
Courts  of  all  matters  and  proceedings  in 
bankruptcy,  conferred  by  sections  2  and  23 
of  the  Bankruptcv  Act  of  1898,  past,  title 
Bankruptcy  in  this  Supplement,  and  1  Fed. 
Stat.  Annot.  631,  690,  and  is  stated  substan- 
tially in  the  language  of  paragraph  18  of  R. 
S.  see.  663,  4  Fed.  Stat.  Annot.  236. 

As  to  the  exclusive  jurisdiction  in  this 
elasB  of  cases,  see  paragraph  "Sixth"  of 
Judicial  Code,  see.  266,  infra,  p.  239. 

Ttoentieth.  —  This  paragraph  recites  the 
jurisdiction  that  was  vested  in  the  District 
Courts  by  the  Tucker  Act  of  March  3,  1887, 
eh.  359,  24  Stat.  L.  505,  2  Fed.  Stat.  Annot. 
80,  and  the  amendments  thereto  in  the  Act 
of  June  27,  1898,  30  Stat.  L.  494,  2  Fed. 
Stat.  Annot.  82,  and  the  Act  of  Feb.  26,  1900, 
eh.  26,  31  Stat.  L.  33,  2  Fed.  Stat.  Annot.  83. 


In  U.  S.  p.  Greathouse  (1897),  166  U.  S. 
601,  17  S.  Ct.  701,  41  U.  S.  (L.  ed.)  1130, 
the  Supreme  Court  held  that  the  provision 
in  R.  S.  sec.  1069,  2  Fed.  Stat.  Annot.  65, 
giving  to  persons  under  disability  the  right 
to  maintain  suit  within  three  years  after 
disability  ceased,  was  not  repealed  by  the 
six-year  limitation  in  the  Tucker  Act,  above 
cited,  and  that  it  applied  to  cases  in  the  Dis- 
trict Courts  as  well  as  to  cases  in  the  Court 
of  Claims.  That  saving  clause  has  therefore 
been  carried  into  this  paragraph;  and  R.  S. 
sec  1069  is  expressly  repealed  by  Judicial 
Code,  sec.  297,  infra,  p.  250. 

The  other  changes  in  language  in  the  para- 
graph are  merely  for  purposes  of  revision. 

See  also  as  to  jurisdiction  of  the  Court  of 
Claims,  Judicial  Code,  sees.  145,  156,  infra, 
pp.  200,  201. 

Twentj/'firat.  —  This  paragraph  merely 
states  the  jurisdiction  conferred  concurrently 
upon  the  Circuit  and  District  Courts  by  the 
Act  of  Feb.  25,  1885,  ch.  149,  23  Stat.  L. 
321,  6  Fed.  Stat.  Annot.  533,  to  prevent  the 
unlawful  enclosure  of  public  lands. 

Twenty-second.  —  This  paragraph  states 
the  jurisdiction  that  was  vested  in  the  Cir- 
cuit and  District  Courts  under  the  various 
acts  relating  to  immigration,  including  the 
contract-labor  and  the  Chinese-exclusion  laws 
—  namely,  section  13  of  the  Act  of  March  3, 

1891,  ch.  551,  26  Stat.  L.  1086,  3  Fed.  Stat. 
Annot.  311;  section  6  of  the  Act  of  May  5, 

1892,  ch.  60,  27  Stat.  L.  25,  1  Fed.  Stat. 
Annot.  765,  note,  as  amended  in  Act  of  Nov. 
3,  1893,  ch.  14,  28  Stat.  L.  7,  1  Fed.  Stat. 
Annot.  764;  and  section  29  of  the  Act  of 
Feb.  20,  1907,  ch.  1134,  34  Stat.  L.  907,  1909 
Supp.  Fed.  Stat.  Annot.  174. 

Ttoenty-third.  —  This  paragraph  confers 
upon  the  District  Courts  the  jurisdiction 
which  was  vested  in  the  Circuit  Courts  un- 
der section  77  of  the  Wilson  Tariff  Act  of 
Aug.  27,  1894,  ch.  349,  28  Stat.  L.  570,  7 
Fed.  Stat.  Annot.  347,  and  sections  4  and  7  of 
the  Sherman  Anti-Trust  Act  of  July  2,  1890, 
ch.  647,  26  Stat.  L.  209,  210,  7  Fed.  Stet. 
Annot.  344,  345. 

Twenty-fourth.  —  This  paragraph  vests  in 
the  District  Courts  the  jurisdiction  that  was 
exercised  by  Circuits  Courts  under  a  pro- 
vision in  the  Indian  Appropriation  Act  of 
Aug.  15,  1894,  ch.  290,  3  Fed.  Stat.  Annot. 
504,  note,  as  amended  in  section  1  of  the  Act 
of  Feb.  6,  1901,  ch.  217,  31  Stat.  L.  760,  3 
Fed.  Stat.  Annot.  503. 

Tnetoty-fifth. — The  effect  of  this  para- 
graph is  to  transfer  to  the  District  Courts 
the  jurisdiction  vested  in  the  Circuit  Courts 
by  the  Act  of  May  17,  1898,  ch.  339,  30  Stat. 
L.  416,  6  Fed.  Stat.  Annot.  405. 


Sec,  26.  [Appellate  jurisdiction  under  Chinese  exclusion  laws.']  The  dis- 
trict courts  shall  have  appellate  jurisdiction  of  the  judgements  and  orders  of 
United  States  commissioners  in  cases  arising  under  the  Chinese  exclusion  laws. 
[S6  Stat.  L,  109 J^l 

This  section  merely  states,  in  concise  terms,      Act  of  Sept  13,  1888,  ch.  1015,  26  Stat.  L. 
the  jurisdiction  that  was  vested  in  the  Dis-      479,  1  Fed.  Stat.  Annot.  772. 
triet  and  Circuit  Courts  by  section  13  of  the 
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Sec.  26.  [Appellaie  jurisdiction  over  Yellowstone  National  Park.'}  The 
district  court  for  the  district  of  Wyoming  shall  have  jurisdiction  of  all  felonies 
committed  within  the  Yellowstone  National  Park  and  appellate  jurisdiction  of 
judgments  in  cases  of  conviction  before  the  commissioner  authorized  to  be  ap- 
pointed under  section  five  of  an  Act  entitled  "An  Act  to  protect  the  birds  and 
animals  in  Yellowstone  National  Park,  and  to  punish  crimes  in  said  Park^  and 
for  other  purposes,"  approved  May  seventh,  eighteen  hundred  and  ninety-four. 
[36  Stat.  L.  lOH,] 

This  section  is  merely  declaratory  of  the      Wyoming  by  the  Act  of  May  1,  1894,  eh.  72, 
original  and  appellate  jurisdiction  conferred      28  Stat.  L.  74,  6  Fed.  Stat.  Annot.  620. 
upon  the  District  Court  for  the  district  of 

Sec.  27.  [Jurisdiction  of  crimes  on  Indian  reservations  in  South  Dakota.'} 
The  district  court  of  the  United  States  for  the  district  of  South  Dakota  shall 
have  jurisdiction  to  hear,  try,  and  determine  all  actions  and  proceedings  in 
which  any  person  shall  be  charged  with  the  crime  of  murder,  manslaughter, 
rape,  assault  with  intent  to  kill,  arson,  burglary,  larceny,  or  assault  with  a 
dangerous  weapon,  committed  within  the  limits  of  any  Lidian  reservation  in 
the  State  of  South  Dakota.    [36  Stat.  L.  lOH.] 

This  section  vests  in  the  District  Court  the      by  the  Act  of  Feb.  2,  1003,  ch.  351,  32  Stat, 
jurisdiction  conferred  upon  Circuit  and  Dis-      L.  793,  10  Fed.  Stat.  Annot.  121. 
trict  Courts  for  the  district  of  South  Dakota 
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28.  Removal  of  suits  from  State  to  United 

States  district  courts. 

29.  Procedure  for  removal. 

30.  Suits  under  grants  of  land  from  different 

States. 

31.  Removal   of   causes   against   persons   de- 

nied any  civil  rights,  etc. 

32.  When  petitioner  is  in  actual  custody  of 

State  court. 

33.  Suits   and   prosecutions   against   revenue 

officers,  etc. 


Sec. 

34.  Removal  of  suits  by  aliens. 

35.  When  copies  of  records  are  refuted  by 

clerk  of  State  court. 

36.  Previous  attachment  bonds,  orders,  etc., 

remain  valid. 

37.  Suits   improperly  in  district  court  may 

be  dismissed  or  remanded. 
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39.  Time  for  filing  record;  return  of  record, 

how  enforc^. 


Sec.  28.  [Removal  of  suits  from  state  to  United  States  District  Courts.] 
Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under  the  Constitution 
or  laws  of  the  United  States,  or  treaties  made,  or  which  shall  be  made,  under 
their  authority,  of  which  the  district  courts  of  the  United  States  are  given  orig- 
inal jurisdiction  by  this  title,  which  may  now  be  pending  or  which  may  here- 
after be  brought,  in  any  State  court,  may  be  removed  by  the  defendant  or  de- 
fendants therein  to  the  district  court  of  the  United  States  for  the  proper 
district.  Any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which  the 
district  courts  of  the  United  States  are  given  jurisdiction  by  this  title,  ajad 
which  are  now  pending  or  which  may  hereafter  be  brought,  in  any  State  court, 
may  be  removed  into  the  district  court  of  the  United  States  for  the  proper  dis- 
trict by  the  defendant  or  defendants  therein,  being  nonresidents  of  that  State, 
And  when  in  any  suit  mentioned  in  this  section  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  States,  and  which  can  be  fully 
determined  as  between  them,  then  either  one  or  more  of  the  defendants  actuallv 
interested  in  such  controversy  may  remove  said  suit  into  the  district  court  of 
the  United  States  for  the  proper  district.    And  where  a  suit  is  now  pending^ 
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or  may  hereafter  be  brought,  in  any  State  court,  in  which  there  is  a  controversy 
between  a  citizen  of  the  State  in  which  $he  suit  is  brought  and  a  citizen  of 
another  State,  any  defendant,  being  such  citizen  of  another  State,  may  remove 
such  suit  into  the  district  court  of  the  United  States  for  the  proper  di&trict, 
at  any  time  before  the  trial  thereof,  when  it  shall  be  made  to  appear  to  said 
district  court  that  from  prejudice  or  local  influence  he  will  not  be  able  to  obtain 
justice  in  such  State  court,  or  in  any  other  State  court  to  which  the  said  defend- 
ant may,  under  the  laws  of  the  State,  have  the  right,  on  account  of  such  preju- 
dice or  local  influence,  to  remove  said  cause:  Provided,  That  if  it  further 
appear  that  said  suit  can  be  fully  and  justly  determined  as  to  the  other  defend- 
ants in  the  State  court,  without  being  affected  by  such  prejudice  or  local 
influence,  and  that  no  party  to  the  suit  will  be  prejudiced  by  a  separation  of 
the  parties,  said  district  court  may  direct  the  suit  to  be  remanded,  so  far  as 
relates  to  such  other  defendants,  to  the  State  court,  to  be  proceeded  with  therein. 
At  any  time  before  the  trial  of  any  suit  which  is  now  pending  in  any  district 
court,  or  may  hereafter  be  entered  therein,  and  which  has  been  removed  to  said 
court  from  a  State  court  on  the  affidavit  of  any  party  plaintiff  that  he  had  reason 
to  believe  and  did  believe  that,  from  prejudice  or  local  influence,  he  was  unable 
to  obtain  justice  in  said  State  court,  the  district  court  shall,  on  application  of 
the  other  party,  examine  into  the  truth  of  said  affidavit  and  the  grounds  thereof, 
and,  unless  it  shall  appear  to  the  satisfaction  of  said  court  that  said  party  will 
not  be  able  to  obtain  justice  in  said  State  court,  it  shall  cause  the  same  to  be 
remanded  thereto.  Whenever  any  cause  shall  be  removed  from  any  State 
court  into  any  district  court  of  the  United  States,  and  the  district  court  shall 
decide  that  the  cause  was  improperly  removed,  and  order  the  same  to  be 
remanded  to  the  State  court  from  whence  it  came,  such  remand  shall  be  imme- 
diately carried  into  execution,  and  no  appeal  or  writ  of  error  from  the  decision 
of  the  district  court  so  remanding  such  cause  shall  be  allowed :  Provided,  That 
no  case  arising  under  an  Act  entitled  *^An  Act  relating  to  the  liability  of  com- 
mon carriers  by  railroad  to  their  employees  in  certain  cases,"  approved  April 
twenty-second,  nineteen  hundred  and  eight,  or  any  amendment  thereto,  and 
brought  in  any  State  court  of  competent  jurisdiction  shall  be  removed  to  any 
court  of  the  United  States.   [S6  Stat  L.  lOH.] 

God«,  sec.  297,  in/ra,  p.  260;  and  the  laat 
proviso,  forbidding  removal  of  certain  actions 
against  common  carriers,  is  a  re-enactment 
of  a  provision  in  section  6  of  the  Act  of  April 
22,  1008,  35  Stat.  L.  06,  1909  Supp.  Fed. 
Stat.  Annot.  585,  as  amended  by  the  Act  of 
April  5,  1910,  ch.  143,  36  Stat.  L.  291,  this 
Supplement. 

The  words  "  this  title  "  occurring  twice  in 
this  section  mean  this  Act,  «.  e.,  this  Judicial 
Code,  as  provided  in  Judicial  Code,  sec.  293, 
infra,  p.  250;  and  the  words  "jurisdiction 
by  tills  title"  refer  especially  to  Chapter 
Two. 


Prior  to  the  enactment  of  this  section, 
when  a  suit  brought  in  a  state  court  was  re- 
moTed  to  a  federal  court,  it  was  to  the  Cir- 
cuit Court.  The  only  change  in  the  section 
eonsists  in  the  substitution  of  the  words 
"district  court"  for  the  words  "circuit 
court,"  since  Circuit  Courts  are  abolished  by 
Judicial  Code,  sec.  289,  infra,  p.  249.  Aside 
from  this  change  the  section  was  existing 
law,  as  prescribed  in  section  2  of  the  Act  of 
March  3,  1887,  ch.  373,  24  Stat.  L.  552,  as 
amended  by  the  Act  of  Aug.  13,  1888,  ch. 
866,  25  SUt.  L.  434,  4  Fed.  Stat.  Annot.  386, 
312,  which  is  expressly  repealed  by  Judicial 


Sec.  29.  [Procedwre  for  removal,']  Whenever  any  party  entitled  to  remove 
any  snit  mentioned  in  the  last  preceding  section,  except  suite  removable  on  the 
ground  of  prejudice  or  local  influence,  may  desire  to  remove  such  suit  from  a 
State  court  to  the  district  court  of  the  TTnited  States,  he  may  make  and  file  a 
petition,  duly  verified,  in  such  suit  in  such  State  court  at  the  time,  or  any  time 
Wore  the  defendant  is  required  by  the  laws*  of  the  Stat«  or  the  rule  of  the 
State  court  in  which  such  suit  is  brought  to  answer  or  plead  to  the  declaration 
or  complaint  of  the  plaintiff,  for  the  removal  of  such  suit  into  the  district  court 
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to  be  held  in  the  district  where  such  suit  is  pending,  and  shall  make  and  file 
therewith  a  bond,  with  good  and  suflScient  surety,  for  his  or  their  entering  in 
such  district  court,  within  thirty  days  from  the  date  of  filing  said  petition,  a 
certified  copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that  may  be 
awarded  by  the  said  district  court  if  said  district  court  shall  hold  that  such  suit 
was  wron^ully  or  improperly  removed  thereto,  and  also  for  their  appearing  and 
entering  special  bail  in  such  suit  if  special  bail  was  originally  requisite  therein. 
It  shall  then  be  the  duty  of  the  State  court  to  accept  said  petition  and  bond 
and  proceed  no  further  in  such  suit.  Written  notice  of  said  petition  and  bond 
for  removal  shall  be  given  the  adverse  party  or  parties  prior  to  filing  the  same. 
The  said  copy  being  entered  within  said  thirty  days  as  aforesaid  in  said  district 
court  of  the  United  States,  the  parties  so  removing  the  said  cause  shall,  within 
thirty  days  thereafter,  plead,  answer,  or  demur  to  the  declaration  or  complaint 
in  said  cause,  and  the  oause  shall  then  proceed  in  the  same  manner  as  if  it  had 
been  originally  commenced  in  the  said  district  court    \S6  Stat.  L.  1095.] 


The  provisioiiB  in  this  section  that  the 
petition  for  removal  shall  be  "  duly  verified," 
that  the  bond  shall  require  the  filing  of  a 
certified  copy  of  the  record  "  within  thirty 
days  from  the  date  of  filing  said  petition/' 
that  "  written  notice  of  said  petition  and 
bond  for  removal  shall  be  given  to  the  ad- 
verse party  or  parties  prior  to  filing  the 
same/'  that  the  copy  is  to  be  entered  ''with- 
in said  thirty  days/'  and  that  "the  parties 
so  removing  the  said  cause  shall,  within 
thirty  days  thereafter,  plead,  answer,  or  de- 


mur to  the  declaration  or  complaint  in  said 
cause "  —  are  new  legislation.  Otherwise 
the  section  is  a  re-enactment,  without  ma- 
terial change,  of  provisions  in  section  3  of 
the  Act  of  March  3,  1887,  ch.  373,  as  amended 
by  the  Act  of  Aug.  13,  1888,  ch.  866,  25  Stat 
L.  435,  4  Fed.  Stat.  Annot.  340;  except  that 
the  words  ''district  court"  are  substituted 
for  the  words  "circuit  court/'  the  latter  be- 
ing abolished  by  Judicial  Code,  eec.  289,  infra, 
p.  249. 


Sec.  30.  [Suits  under  grants  of  land  from  different  states.']  If  in  any 
action  commenced  in  a  State  court  the  title  of  land  be  concerned,  and  the  parties 
are  citizens  of  the  same  State  and  the  matter  in  dispute  exceeds  the  sum  or 
value  of  three  thousand  dollars,  exclusive  of  interest  and  costs,  the  sum  or 
value  being  made  to  appear,  one  or  more  of  the  plaintiffs  or  defendants,  before 
the  trial,  may  state  to  the  court,  and  make  affidavit  if  the  court  require  it,  that 
he  or  they  claim,  and  shall  rely  upon,  a  right  or  title  to  the  land  under  a  grant 
from  a  State,  and  produce  the  original  grant,  or  an  exemplification  of  it,  except 
where  the  loss  of  public  records  shall  put  it  out  of  his  or  their  power,  and  shall 
move  that  any  one  or  more  of  the  adverse  party  inform  the  court  whether  he  or 
they  claim  a  right  or  title  to  the  land  under  a  grant  from  some  other  State,  the 
party  or  parties  so- required  shall  give  such  information,  or  otherwise  not  be 
allowed  to  plead  such  grant  or  give  it  in  evidence  upon  the  trial.  If  he  or  they 
inform  the  court  that  he  or  they  do  claim  under  such  grant,  any  one  or  more 
of  the  party  moving  for  such  information  may  then,  on  petition  and  bond,  as 
hereinbefore  mentioned  in  this  chapter,  remove  the  cause  for  trial  to  the  dis- 
trict court  of  the  United  States  next  to  be  holden  in  such  district ;  and  any  one 
of  either  party  removing  the  cause  shall  not  be  allowed  to  plead  or  give  evidence 
of  any  other  title  than  that  by  him  or  them  stated  as  aforesaid  as  the  ground  of 
his  or  their  claim.   [36  Stat.  L.  1096.] 


This  section  is  taken  from  the  latter  por- 
tion of  section  3  of  the  Act  of  Aug.  13,  1888, 
ch.  866,  25  Stat.  L.  435,  4  Fed.  Stat.  Annot. 
386,  349,  amending  that  section  of  the  Act 
of  March  3,  1875,  ch.  137,  18  SUt.  L.  471,  4 
Fed.  Stat.  Annot.  360,  note,  which  became  a 
part  of  R.  S.  sec.  647,  4  Fed.  Stat.  Annot. 
265,  the  Utter  being  now  expressly  repealed 
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by  Judicial  Code,  sec.  297,  infra,  p.  250.  The 
change  from  existing  law  is  in  tne  substitu- 
tion of  $3,000  for  $2,000  as  the  jurisdictional 
amount,  the  substitution  of  the  words  "  dis- 
trict court"  for  "circuit  court,"  the  adding 
of  the  words  "the  court"  after  the  words 
"  if  he  or  they  inform,"  and  the  substituting 
of  the  word  '^chapter"  for  "act" 
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Sec.  31.  {Removal  of  causes  against  persons  denied  any  civil  rights,  etc."] 
When  any  civil  suit  or  criminal  prosecution  is  commenced  in  any  State  court, 
for  any  cause  whatsoever,  against  any  person  who  is  denied  or  can  not  enforce 
in  the  judicial  tribunals  of  the  State,  or  in  the  part  of  the  State  where  auch 
suit  or  prosecution  is  pending,  any  right  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United  States,  or  of  all  persons 
within  the  jurisdiction  of  the  United  States,  or  against  any  officer,  civil  or 
military,  or  other  person,  for  any  arrest  or  imprisonment  or  other  trespasses  or 
wrongs  made  or  committed  by  virtue  of  or  under  color  of  authority  derived 
from  any  law  providing  for  equal  rights  as  aforesaid,  or  for  refusing  to  do  any 
act  on  the  ground  that  it  would  be  inconsistent  with  such  law,  such  suit  or  prose- 
cution may,  upon  the  petition  of  such  defendant,  filed  in  said  State  court  at 
any  time  before  the  trial  or  final  hearing  of  the  cause,  stating  the  facts  and 
verified  by  oath,  be  removed  for  trial  into  the  next  district  court  to  be  held  in 
the  district  where  it  is  pending.  Upon  the  filing  of  juch  petition  all  further 
proceedings  in  the  State  courts  shall  cease,  and  shall  not  be  resumed  except  as 
hereinafter  provided.  But  all  bail  and  other  security  given  in  such  suit  or 
prosecution  shall  continue  in  like  force  and  effect  as  if  the  same  had  proceeded 
to  final  judgment  and  execution  in  the  State  court.  It  shall  be  the  duly  of  the 
clerk  of  the  State  court  to  furnish  such  defendant,  petitioning  for  a  removal, 
copies  of  said  process  against  him,  and  of  all  pleadings,  depositions,  testimony, 
and  other  proceedings  in  the  case.  If  such  copies  are  filed  by  said  petitioner 
in  the  district  court  on  the  first  day  of  its  session,  the  cause  shall  proceed  therein 
in  the  same  manner  as  if  it  had  been  brought  there  by  original  process ;  and  if 
the  said  clerk  refuses  or  neglects  to  furnish  such  copies,  the  petitioner  may 
thereupon  docket  the  case  in  the  district  court,  and  die  said  court  shall  then 
have  jurisdiction  therein,  and  may,  upon  proof  of  such  refusal  or  neglect  of 
said  clerk,  and  upon  reasonable  notice  to  the  plaintiff,  require  the  plaintiff  to 
file  a  declaration,  petition,  or  complaint  in  the  cause ;  and,  in  case  of  his  default, 
may  order  a  nonsuit  and  dismiss  the  case  at  the  costs  of  the  plaintiff,  and  such 
dismissal  shall  be  a  bar  to  any  further  suit  touching  the  matter  in  controversy. 
But  if,  without  such  refusal  or  neglect  of  said  clerk  to  furnish  such  copies  and 
proof  thereof,  the  petitioner  for  removal  fails  to  file  copies  in  the  district  court, 
as  herein  provided,  a  certificate,  under  the  seal  of  the  district  court,  stating 
such  failure,  shall  be  given,  and  upon  the  production  thereof  in  said  State  court 
the  cause  shall  proceed  therein  as  if  no  petition  for  removal  had  been  filed. 
[Se  Stat  L.  1096.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  latter  being  abolished  by  Judicial  Code,  see. 

041,  4  Fed.  Stat.  Annot.  268,  without  change  289,   infra,   p.   249.     R.   S.   sec.    641    is   ex- 

except  by  substitution  of  the  words  "  district  pressly  repealed  by  Judicial  Code,  sec.  297, 

court"   for  the  words   ''circuit  court,"  the  infra,  p.  250. 

Sbc.  32.  [When  petitioner  is  in  actual  custody  of  state  court,]  When  all 
the  acts  necessary  for  the  removal  of  any  suit  or  prosecution,  as  provided  in 
the  preceding  section,  have  been  performed,  and  the  defendant  petitioning  for 
&uch  removal  is  in  actual  custody  on  process  issued  by  said  State  court,  it  shall 
be  the  duty  of  the  clerk  of  said  district  court  to  issue  a  writ  of  habeas  corpus 
cum  causa,  and  of  the  marshal,  by  virtue  of  said  writ,  to  take  the  body  of  the 
defendant  into  his  custody,  to  be  dealt  with  in  said  district  court  according  to 
law  and  the  orders  of  said  court,  or,  in  vacation,  of  any  judge  thereof ;  and  the 
marshal  shall  file  with  or  deliver  to  the  clerk  of  said  State  court  a  duplicate 
copy  of  said  writ.   [36  Stat.  L.  1097.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  «»c.  31,  »upra.  R.  S.  sec.  642  is  expressly 
642,  4  Fed.  Stat.  Annot.  260,  with  only  the  repealed  by  Judicial  Code,  sec.  297,  infra,  p. 
•ane  change  ai  was  made  in  Judicial  Code,      2.50. 
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Sec.  33.  [^Suits  and  prosecuiions  against  revenue  officers,  etc.'\  When  any 
civil  suit  or  criminal  prosecution  is  commenced  in  any  court  of  a  State  against 
any  officer  appointed  under  or  acting  by  authority  of  any  revenue  law  of  the 
United  States  now  or  hereafter  enacted^  or  against  any  person  acting  under  or 
by  authority  of  any  such  officer,  on  account  of  any  act  done  under  color  of  his 
office  or  of  any  such  law,  or  on  account  of  any  right,  title,  or  authority  claimed 
by  such  officer  or  other  person  under  any  such  law;  or  is  commenced  against 
any  person  holding  property  or  estate  by  title  derived  from  any  such  officer, 
and  affects  the  validity  of  any  such  revenue  law;  or  when  any  suit  is  com- 
menced against  any  person  for  [sic]  on  account  of  anything  done  by  him  while 
an  officer  of  either  House  of  Congress  in  the  discharge  of  his  official  duty,  in  ex- 
ecuting any  order  of  such  House,  the  said  suit  or  prosecution  may,  at  any  time 
before  the  trial  or  final  hearing  thereof,  be  removed  for  trial  into  the  district 
court  next  to  be  hcJden  in  the  district  where  the  same  is  pending,  upon  the 
petition  of  such  defendant  to  said  district  court,  and  in  the  following  manner : 
Said  petition  shall  set  forth  the  nature  of  the  suit  or  prosecution  and  be  verified 
by  affidavit,  and,  together  with  a  certificate  signed  by  an  attorney  or  counselor 
at  law  of  some  court  of  record  of  the  State  where  such  suit  or  prosecution  is 
commenced,  or  of  the  United  StateSj^  stating  that,  as  counsel  for  the  petitioner, 
he  has  examined  the  proceedings  against  him  and  carefully  inquired  into  all 
the  matters  set  forth  in  the  petition,  and  that  he  believes  them  to  be  true,  shall 
be  presented  to  the  said  district  court,  if  in  session,  or  if  it  be  not,  to  the  clerk 
thereof  at  his  office,  and  shall  be  filed  in  said  office.  The  cause  shall  thereupon 
be  entered  on  the  docket  of  the  district  court,  and  shall  proceed  as  a  cause 
originally  conmienced  in  that  court ;  but  all  bail  and  other  security  given  upon 
such  suit  or  prosecution  shall  continue  in  like  force  and  effect  as  if  the  same 
had  proceeded  to  final  judgment  and  execution  in  the  State  court.  When  the 
suit  is  commenced  in  the  State  court  by  summons,  subpoena,  petition,  or  other 
process  except  capias,  the  clerk  of  the  district  court  shall  issue  a  writ  of 
certiorari  to  the  State  court,  requiring  it  to  send  to  the  district  court  the  record 
and  proceedings  in  the  cause.  Wlien  it  is  commenced  by  capias  or  by  any  other 
similar  form  or  proceeding  by  which  a  personal  arrest  is  ordered,  he  shall  issue 
a  writ  of  habeas  corpus  cum  causa,  a  duplicate  of  which  shall  be  delivered  to 
the  clerk  of  the  State  court,  or  left  at  his  office,  by  the  marshal  of  the  district 
or  his  deputy,  or  by  some  person  duly  authorized  thereto;  and  thereupon  it 
shall  be  the  duty  of  the  State  court  to  stay  all  further  proceedings  in  the  cause, 
and  the  suit  or  prosecution,  upon  delivery  of  such  process,  or  leaving  the  same 
as  aforesaid,  shall  be  held  to  be  removed  to  the  district  court,  and  any  further 
proceedings,  trial,  or  judgment  therein  in  the  State  court  shall  be  void.  If  the 
defendant  in  the  suit  or  prosecution  be  in  actual  custody  on  mesne  process 
therein,  it  shall  be  the  duty  of  the  marshal,  by  virtue  of  the  writ  of  habeas 
corpus  cum  causa,  to  take  the  body  of  the  defendant  into  his  custody,  to  be 
dealt  with  in  the  cause  according  to  law  and  the  order  of  the  district  court,  or, 
in  vacation,  of  any  judge  thereof;  and  if,  upon  the  removal  of  such  suit 
or  prosecution,  it  is  made  to  appear  to  the  district  court  that  no  copy  of  the 
record  and  proceedings  therein  in  the  State  court  can  be  obtained,  the  district 
court  may  allow  and  require  the  plaintiff  to  proceed  de  novo  and  to  file  a 
declaration  of  his  cause  of  action,  and  the  parties  may  thereupon  proceed  as  in 
actions  originally  brought  in  said  district  court.  On  failure  of  the  plaintiff 
8o  to  proceed,  judgment  of  non  prosequitur  may  be  rendered  against  him,  with 
costs  for  the  defendant.   [36  SfcL  L.  1097.1 

Thii  section  combines  the  provisions  of  K.  Appropriation  Act  of  March  3,  1875,  ch.  130, 
S.  sec.  643,  4  Fed.  Stat.  Annot.  260,  and  the  18  Stat.  L.  401.  6  Fed.  Stat.  Annot.  613^- 
flrat  pari  of  section  8  of  the  Sundry  Civil      omitting  that  portion  repealed  by  the  Act 
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of  Feb.  8,  1894,  ch.  26,  28  Stat.  L.  36,  2  Fed.  "  district    court  "    for    the    words    "  circuit 

Stat.  Annot.  866.     The  words  "  or  when  any  court,"  the  latter  being  abolished  by  Judicial 

suit    is   commenced "    are    introduced    solely  Code,  sec.  289,  iin^ray  p.  249.    R.  S.  sec.  643, 

for   the  purpose   of   pro|)€rly   combining  the  above  cited,  is  expressly  repealed  by  Judicial 

two  Acts.    The^only  change  made  from  exist-  Code,  sec.  297,  ivira^  p.  260. 
ing  law  is  in  the  substitution  of  the  words 

Sec.  34.  \_Removal  of  sidts  by  aliens.^  Whenever  a  personal  action  has 
been  or  shall  be  brought  in  any  State  court  by  an  alien  against  any  citizen  of  a 
State  who  is,  or  at  the  time  the  alleged  action  accrued  was,  a  civil  officer  of  the 
United  States,  being  a  non-resident  of  that  State  wherein  jurisdiction  is  obtained 
by  the  State  court,  by  personal  service  of  process,  such  action  may  be  removed 
into  the  district  court  of  the  United  States  in  and  for  the  district  in  which  the 
defendant  shall  have  been  served  with  the  process,  in  the  same  manner  as  now 
provided  for  the  removal  of  an  action  brought  in  a  State  court  by  the  provisions 
of  the  preceding  section.   [86  Stat.  L.  1098.] 

This  section  is  a  re-enactment  of  R.  S.  644,  of  the  words  "district  court"  in  place  of  the 

4  Fed.  Stat.  Annot.  264,  which  is  expressly  words  **  circuit  court,"  the  latter  being  abol- 

repealed   by   Judicial   Code,   sec.   297,  infra,  ished  by  Judicial  Code,  sec.  280,  infra,  p.  249. 
p.  260.    The  only  change  made  is  in  the  use 

Sec.  35.  [When  copies  of  records  are  refused  fey  clerk  of  staie  court.l  Iri 
any  case  where  a  party  is  entitled  to  copies  of  the  records  and  proceedings  in 
any  suit  or  prosecution  in  a  State  court,  to  be  used  in  any  court  of  the  United 
States,  if  the  clerk  of  said  State  court,  upon  demand,  and  the  payment  or  tender 
of  the  legal  fees,  refuses  or  neglects  to  deliver  to  him  certified  copies  of  such 
records  and  proceedings,  the  court  of  the  United  States  in  which  such  records 
and  proceedings  are  needed  may,  on  proof  by  affidavit  that  the  clerk  of  said 
State  court  has  refused  or  neglected  to  deliver  copies  thereof,  on  demand  as 
aforesaid,  direct  such  record  to  be  supplied  by  affidavit  or  otherwise,  as  the 
circumstances  of  the  case  may  require  and  allow ;  and  thereupon  such  proceed- 
ing, trial,  and  judgment  may  be  had  in  the  said  court  of  the  United  States, 
and  all  such  processes  awarded,  as  if  certified  copies  of  such  records  and  pro- 
ceedings had  been  regularly  before  the  said  court   [36  Siai.  L.  lOOS,"] 

This  section  is  a  re-enactment,  without  change,  of  R.  8.  sec.  645,  4  Fed.  Stat.  Annot.  264, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  207,  infra,  p.  250. 

Sec.  36.  [Previous  attachment  bonds,  orders,  etc.,  remain  valid.]  When 
any  suit  shall  be  removed  from  a  State  court  to  a  district  court  of  the  United 
States,  any  attachment  or  sequestration  of  the  goods  or  estate  of  the  defendant 
had  in  such  suit  in  the  State  court  shall  hold  the  goods  or  estate  so  attached  or 
sequestered  to  answer  the  final  judgment  or  decree  in  the  same  manner  as  by 
law  they  would  have  been  held  to  answer  final  judgment  or  decree  had  it  been 
rendered  by  the  court  in  which  said  suit  was  commenced.  All  bonds,  under- 
takings, or  security  given  by  either  party  in  such  suit  prior  to  its  removal  shall 
remain  valid  and  effectual  notwithstanding  said  removal;  and  all  injunctions, 
orders,  and  other  proceedings  had  in  such  suit  prior  to  its  removal  shall  remain 
in  full  force  and  effect  until  dissolved  or  modified  by  the  court  to  which  such 
suit  shall  be  removed.   [36  Stat.  L.  1098.] 

Tliis  section  is  drawn  from  flection  4  of  the  the  omission  of  the  word  "and"  at  the  be- 

Aet  of  March  3,   1875,  eh.   137.   18  Stat.  L.  ginning  of  the  last  sentence,  the  only  change 

471,  4  Fed.  Stat.   Annot.  370,  which  super-  is  in  the  substitution  of  the  words  "  district 

seded  R.  S.  sec.  646,  4  Fed.  Stat.  Annot.  264,  court "  for  "  circuit  court,"  the  latter  being 

both  the  Act  of  1875  and  the  Revised  Stat-  abolished  by  Judicial  Code,  sec.   289,  infra^ 

utes  flection  being  also  repealed  by  Judicial  p.  249. 
Code,   sec.   297,  tn/ro,   p.   250.     Aside   from 
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Sec.  37.  {SuHb  improperly  in  district  court  may  be  dismissed  or  «ie- 
mi(mdedS\  If  in  any  sudt  commenced  in  a  district  court,  or  removed  from  a 
State  court  to  a  district  court  of  the  United  States,  it  shall  appear  to  the  satis- 
faction of  the  said  district  court,  at  any  time  after  such  suit  has  been  brought 
or  removed  thereto,  that  such  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  of  said  district  court, 
or  that  the  parties  to  said  suit  have  been  improperly  or  collusively  made  or 
joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case 
cognizable  or  removable  under  this  chapter,  the  said  district  court  shall  proceed 
no  further  therein,  but  shall  dismiss  the  suit  or  remand  it  to  the  court  from 
which  it  was  removed,  as  justice  may  require,  and  shall  make  such  order  as  to 
costs  as  shall  be  just.   [36  Stat.  L.  1098!\ 

This  section  is  a  re-enactment  of  section  6  by  substitution  of  the  word  "  district  *'  for 

of  the  Act  of  March  3,  1876,  ch.  137,  18  Stat.  the  word  "  circuit/'  the  Circuit  Courts  being 

L.  472,  4  Fed.  Stat.  Annot.  371,  which  is  ex-  abolished  by  Judicial  Code,  sec.  280,  tn/ra, 

pressly  repealed  by  Judicial  Code,  sec.  297,  p.  240. 
tn/ro,  p.  250,  and  the  only  change  made  is 

Sec.  38.  [Proceedings  in  suits  removed.^  The  district  court  of  the  United 
States  shall,  in  all  suits  removed  under  the  provisions  of  this  chapter,  proceed 
therein  as  if  the  suit  had  been  originally  commenced  in  said  district  court,  and 
the  same  proceedings  had  been  taken  in  such  suit  in  said  district  court  as  shall 
have  been  had  therein  in  said  State  court  prior  to  its  removal.  [86  Stat.  L. 
1098.] 

This  section  is  a  re-enactment  of  section  6  infra,  p.  260,  and  the  only  change  made  is 

of  the  Act  of  March  3,  1876,  ch.  137,  18  Stat.  by  substitution  of  the  word  "  district "  for 

L.  472,  4  Fed.  Stat.  Annot.  378,  which  is  ex-  the    word    "  circuit,"    and    "  chapter "    for 

pressly  repealed  by  Judicial  Code,  sec.  207,  "act." 

Sec.  '39.  [Tims  for  filing  record;  return  of  record,  how  enforced.]  In  all 
causes  removable  under  this  chapter,  if  the  clerk  of  the  State  court  in  which 
any  such  cause  shall  be  pending  shall  refuse  to  any  one  or  more  of  the  parties 
or  persons  applying  to  remove  the  same,  a  copy  of  the  record  therein,  after 
tender  of  legal  fees  for  such  copy,  said  clerk  so  offending  shall,  on  conviction 
thereof  in  the  district  court  of  the  United  States  to  which  said  action  or  pro- 
ceeding was  removed,  be  fined  not  more  than  one  thousand  dollars,  or  im- 
prisoned not  more  than  one  year,  or  both.  The  district  court  to  which  any 
cause  shall  be  removable  under  this  chapter  shall  have  power  to  issue  a  writ  of 
certiorari  to  said  State  court  commanding  said  State  court  to  make  return  of 
the  record  in  any  such  cause  removed  as  aforesaid,  or  in  which  any  one  or  more 
of  the  plaintiffs  or  defendants  have  complied  with  the  provisions  of  this  chapter 
for  the  removal  of  the  same,  and  enforce  said  writ  according  to  law.  If  it  shall 
be  impossible  for  the  parties  or  persons  removing  any  cause  under  this  chapter, 
or  complying  with  the  provisions  for  the  removal  thereof,  to  obtain  such  copy, 
for  the  reason  that  the  clerk  of  said  State  court  refuses  to  furnish  a  copy,  on 
payment  of  legal  fees,  or  for  any  other  reason,  the  district  court  shall  make  an 
order  requiring  the  prosecutor  in  any  such  action  or  proceeding  to  enforce 
forfeiture  or  recover  penalty,  as  aforesaid,  to  file  a  copy  of  the  paper  or  pro- 
ceeding by  which  the  same  was  commenced,  within  such  time  as  the  court  may 
determine;  and  in  default  thereof  the  court  shall  dismiss  the  said  action  or 
proceeding;  but  if  said  order  shall  be  complied  with,  then  said  district  court 
shall  require  the  other  party  to  plead,  and  said  action  or  proceeding  shall 
proceed  to  final  judgment.  The  «aid  district  court  may  make  an  order  requir- 
ing the  parties  thereto  to  plead  de  novo;  and  the  bond  given,  conditioned  as 
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aforesaid,  shall  be  discharged  so  far  as  it  requires  copy  of  the  record  to  be 
filed  as  aforesaid.  \S6  Stat.  L.  1099.] 


This  section  is  a  re-enactment  of  section  7 
of  the  Act  of  March  3,  1875,  ch.  137,  18  Stat. 
li.  472,  4  Fed.  Stat.  Annot.  378,  which  is  ex- 
jpressly  repealed  by  Judicial  Code,  sec.  297> 
«ifra,  p.  250.  The  first  paragraph  of  the 
section  in  the  Act  of  1875,  above  cited,  is 
omitted;  Judicial  Code,  sec.  29,  supni,  p.  145, 


making  provision  for  the  filing  of  a  copy  of 
the  record.  In  addition  to  using  the  word 
"chapter"  for  "act,"  and  "district"  for 
''circuit,"  and  breaking  the  section  into 
more  sentences,  the  only  other  change  con- 
sists in  the  omission  of  redundant  language 
from  the  penal  clauae. 


Chaftbb  Foub* 


DI8TBI0T   COUBTS MIBOBLLAKBOUS   PBOVIfilOirB. 


40.  Capital  cases;  where  triable. 

41.  Offenses   on   the   high    seas,  etc.,   where 

triable. 

42.  Offenses  begun  in  one  district  and  com- 

pleted in  another. 

43.  Suits  for  penalties  and  forfeitures,  where 

brought. 

44.  Suits   for   internal-revenue   taxes,   where 

brought. 
46.  Seizures,  where  cognizable. 

46.  Capture     of     insurrectionary     property, 

where  cognizable. 

47.  GertaiA   seizures   cognizable   in  any  dis- 

trict into  which  the  property  is  taken. 

48.  Jurisdiction  in  patent  cases. 

49.  Proceedings  to  enjoin  Comptroller  of  the 

Currency. 

60.  When  a  part  of  several  defendants  can 

not  be  served. 

61.  Civil  suits;  where  to  be  brought. 

62.  Suits  in  States  containing  more  than  one 

district. 

63.  Districts  containing  more  than  one  divi- 

sion; where  suit  to  be  brought;  trans- 
fer of  criminal  cases. 

64.  Suits   of   a    local    nature,    where   to   be 

brought. 
66.  When  property  lies  in  different  districts 
in  same  State. 


Sec. 

56.  When  proper^  lies  in  different  States  in 

same  circuit;  jurisdiction  of  receiver. 

57.  Absent   defendants    in    suits    to    enforce 

liens,  remove  clouds  on  titles,  etc. 

58.  Civil  causes  may  be   transferred  to  an- 

other   division   of    district   by    agree- 
ment. 
69.  Upon  creation  of  new  district  or  division, 
where  prosecution  to  be  instituted  or 
action  brought. 

60.  Creation  of  new  distrjict,  or  transfer  of 

territory  not  to  divest  lien;  how  Hen 
to  be  enforced. 

61.  Commissioners    to    administer    oaths    to 

appraisers. 

62.  Transfer    of    records    to    district    court 

when  a  Territory  becomes  a  State. 

63.  District   judge    shall    demand    and    com- 

pel delivery  of  records  of  territorial 
court. 

64.  Jurisdiction   of   district  courts   in  cases 

transferred  from   territorial  courts. 
66.  Receivers  to  manage  property  according 
to  State  laws. 

66.  Suits  against  receiver. 

67.  Certain  persons  not  to  be  appointed  or 

employed  as  officers  of  courts. 

68.  Certain  persons  not  to  be  masters  or  re* 

ceivers. 


Skc.  40.  [Capital  cases;  where  triable.']  The  trial  of  offenses  punishable 
Dnth  death  shall  he  had  in  the  county  where  the  offense  was  committed,  where 
that  can  he  done  without  great  inconvenience.    \_S6  Stat,  L.  1100.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  729,  2  Fed.  Stat.  Annot.  364, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  41.  [Offenses  on  the  high  seas,  etc.,  where  triable.]  The  trial  of  all 
offenses  committed  upon  the  high  seas,  or  elsewhere  out  of  the  jurisdiction  of 
any  particular  State  or  district,  shall  he  in  the  district  where  the  offender  is 
found,  or  into  which  he  is  first  brought.   \S6  Stat.  L.  1100.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  730,  2  Fod.  Stat.  Annot.  346, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec  42.  [Offenses  "begun  in  one  district  and  completed  in  another,] 
When  any  offense  against  the  United  States  is  begun  in  one  judicial  district 
and  completed  in  another,  it  shfill  be  deemed  to  have  been  committed  in  either, 
and  may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  either 
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district)  in  the  same  manner  as  if  it  had  been  actually  and  wholly  oonunitted 
therein.  [^6  Stat.  L.  1100.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  731,  2  Fed.  Stat.  Annot.  347, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec  43.  {^Suits  for  penalties  and  forfeitures,  where  brought.]  All  pecu- 
niary penalties  and  forfeitures  may  be  sued  for  and  recovered  either  in  the  dis- 
trict where  they  accrue  or  in  the  district  where  the  offender  is  found.  [5S  Stat. 
L.  1100.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  732,  3  Fed.  Stat.  Annot.  94, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  44.  \^Suits  for  intemalrrevemie  taxes,  where  brov{/ht.]  Taxes  accru- 
ing under  any  law  providing  internal  revenue  may  be  sued  for  and  recovered 
either  in  the  district  where  the  liability  for  such  tax  occurs  or  in  the  district 
where  the  delinquent  resides.   [36  Stat.  L.  1100.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  733,  3  Fed.  Stat.  Annot.  696, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  207,  infra,  p.  250. 

Sec.  45.  \_Seizures,  where  cognizable.]  Proceedings  on  seizures  made  on 
the  high  seas,  for  forfeiture  under  any  law  of  the  United  States,  may  be  prose- 
cuted in  any  district  into  which  the  property  so  seized  is  brought  and  proceed- 
ings instituted.  Proceedings  on  such  seizures  made  within  any  district  shall 
be  prosecuted  in  the  district  where  the  seizure  is  made,  except  in  cases  where  it 
is  otherwise  provided.   [36  Stat.  L.  1100.] 

This   section  is   a   re-enactment  of  R.   S.  seas"   hare   been    transposed    to   follow    th« 

sec.  734,  3  Fed.  Stat.  Annot.  95,  which  is  ex-  words  "  proceedings  on  seizures,"  as  it  is  th« 

pressly  repealed  by  Judicial  Code,  sec.  297,  seizures,  and  not  the  laws,  that  are  made 

tfi/ra,  p.  250.    The  words  "  made  on  the  high  on  the  high  seas.     No  other  change  is  made. 

Sec.  46.  [Capture  of  insurrectionary  property,  wh^re  cognizable.]  Pro- 
ceedings for  the  condemnation  of  any  property  captured,  whether  on  the  high 
seas, or  elsewhere  out  of  the  limits  of  any  judicial  district,  or  .within  any  dis- 
trict, on  account  of  its  being  purchased  or  acquired,  sold  or  given,  with  intent 
to  use  or  employ  the  same,  or  to  suffer  it  to  be  used  or  employed,  in  aiding, 
abetting,  or  promoting  any  insurrection  against  the  Government  of  the  United 
States,  or  knowingly  so  used  or  employed  by  the  owner  thereof,  or  with  his 
consent,  may  be  prosecuted  in  any  district  where  the  same  may  be  seized,  or 
into  which  it  may  be  taken  and  proceedings  first  instituted.   [S6  Stat.  L.  1100.^ 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  735,  6  Fed.  Stat.  Annot.  70, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  47.  [Certain  seizures  cognizable  in  any  district  into  which  the  prop- 
erty is  taken.]  Proceedings  on  seizures  for  forfeiture  of  any  vessel  or  cargo 
entering  any  port  of  entry  which  has  been  closed  by  the  President  in  pursuance 
of  law,  or  of  goods  and  chattels  coming  from  a  State  or  section  declared  by 
proclamation  of  the  President  to  be  in  insurrection  into  other  parts  of  the 
United  States,  or  of  any  vessel  or  vehicle  conveying  such  property,  or  conveying 
persons  to  or  from  such  State  or  section,  or  of  any  vessel  belonging,  in  whole  or 
in  part,  to  any  inhabitant  of  such  State  or  section,  may  be  prosecuted  in  any 
district  into  which  the  property  so  seized  may  be  taken  and  proceedings  in- 
stituted ;  and  the  district  court  thereof  shall  have  as  full  jurisdiction  over  such 
proceedings  as  if  the  seizure  was  made  in  that  district.   [36  Stat.  L.  1100.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  infra,  p.  250.  Tn  one  place  the  word  "court** 
564,  6  Fed.  Stat.  Annot.  236,  which  is  ex-  i?  omitted,  as  being  redundant.  Ko  othtr 
pressly  repealed  by  Judicial  Code,  sec.  297,      change  has  been  made. 
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Sec.  48.  \JuTisdici%on  in  patent  cases.Ji  In  Buits  brought  for  the  infringe- 
ment of  letters  patent  the  district  courts  of  the  United  States  shall  have  juris- 
dicdon,  in  law  or  in  equity,  in  the  district  of  which  the  defendant  is  an  in- 
habitant^ or  in  any  district  in  which  the  defendant,  whether  a  person,  partner- 
ship, or  corporation,  shall  have  committed  acts  of  infringement  and  have  a 
regular  and  established  place  of  business.  If  such  suit  is  brought  in  a  district 
of  which  the  defendant  iis  not  an  inhabitant,  but  in  which  such  defendant  has  a 
regular  and  established  place  of  business,  service  of  process,  summons,  or  sub- 
pcsna  upon  the  defendant  may  be  made  by  service  upon  the  agent  or  agents 
engaged  in  conducting  such  business  in  the  district  in  which  suit  is  brought. 
[36  Stat.  L.  1100.1 

This  section  is  a  re-enactment  of  the  Act  for  "circuit,"  the  Circuit  Courts  being  abol- 

of  March  3,  1897,  ch.  395,  29  Stat.  L.  695,  5  ished   by  Judicial   Code,   sec.   289,  vi^ra,   p. 

Fed.   Stat.    Annot.    566.      The   only    ehange  249. 
made  is  by  substituting  the  word  "  district " 

Slc.  49.  [Proceedings  to  enjoin  Comptroller  of  the  Currency.]  All  pro- 
ceedings by  any  national  banking  association  to  enjoin  the  Comptroller  of  the 
Currency,  under  the  provisions  of  any  law  relating  to  national  banking  associa- 
tions, shall  be  had  in  the  district  where  such  association  is  located.  [S6  Stat.  L. 
1100.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  736,  5  Fed.  Stat.  Annot.  197, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra^  p.  250. 

Sbc.  50.   [When  a  part  of  several  defendwnis  cannot  be  served.]    When 
there  are  several  defendants  in  any  suit  at  law  or  in  equity,  and  one  or  more  of 
them  are  neither  inhabitants  of  nor  found  within  the  district  in  which  the  suit 
f  is  brought,  and  do  not  voluntarily  appear,  the  court  may  entertain  jurisdiction; 

and  proceed  to  the  trial  and  adjudication  of  the  suit  between  the  parties  who 
are  properly  before  it;  but  the  judgment  or  decree  rendered  therein  shall  not 
conclude  or  prejudice  other  parties  not  regularly  served  with  process  nor  volun- 
tarily appearing  to  answer ;  and  non-joinder  of  parties  who  are  not  inhabitants 
of  nor  found  within  the  district,  as  aforesaid,  shall  not  constitute  matter  of 
abatement  or  objection  to  the  suit.   [36  Stat.  L.  1101.'] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  737,  4  Fed.  Stat.  Annot.  552, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sbc.  51.  [Civil  suits;  tuhere  to  be  brought]  Except  as  provided  in  the  five 
succeeding  sections,  no  person  shall  be  arrested  in  one  district  for  trial  in 
another,  in  any  civil  action  before  a  district  court;  and,  except  as  provided  in 
the  six  succeeding  sections,  no  civil  suit  shall  be  brought  in  any  district  court 
against  any  person  by  any  original  process  or  proceeding  in  any  other  district 
than  that  whereof  he  is  an  inhabitant;  but  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different  States,  suit  shall 
be  brought  only  in  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant.   [36  Stat.  L.  1101.] 

This  section   embraces   the   provisions   of  Annot.  205,  386,  both  of  which  are  ezprsssly 

I  R.  S.  sec.  739,  4  Fed.  Stat.  Annot.  554,  note,  repealed  by  Judicial   Code,   sec.   297,   infra, 

u  modified  in  the  Act  of  Aug.  13,  1888,  ch.  p.   250.     The   changes  in   phraseology  were 

866,  sec.   1^  26  Stat.  L.  434,  4   Fed.  Stat.  made  for  purposes  of  proper  revision. 


Sec.  62.  [Suits  in  States  containing  more  than  one  district]  When  a  State 
contains  more  than  one  district,  every  suit  not  of  a  local  nature,  in  the  district 
oonrt  thereof,  against  a  single  defendant,  inhabitant  of  such  State,  must  be 
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brought  in  the  district  where  he  resides ;  but  if  there  are  two  or  more  defend- 
ants, residing  in  different  districts  of  the  State,  it  may  be  brought  in  either 
district,  and  a  duplicate  writ  may  be  issued  against  the  defendants,  directed  to 
the  marshal  of  any  other  district  in  which  any  defendant  resides.  The  clerk 
issuing  the  duplicate  writ  shall  indorse  thereon  that  it  is  a  true  copy  of  a  writ 
sued  out  of  the  court  of  the  proper  district;  and  such  original  and  duplicate 
writs,  when  executed  and  returned  into  the  office  from  which  they  issue,  shall 
constitute  and  be  proceeded  on  as  one  suit ;  and  upon  any  judgment  or  decree 
rendered  therein,  execution  may  be  issued,  directed  to  the  marshal  of  any  dis- 
trict in  the  same  State.     \_S6  Stat.  L.  1101.'] 

This  section  is  a  re-enactment  of  R.  S.  sec.  fore  the  words  "  district  courts  "  are  omitted, 

740,   4  Fed.   Stat.  Annot.   554,  which   is  ex-  the  Circuit  Courts  being  abolished  by  Judicial 

pressly  repealed  by  Judicial  Code,  sec.  297,  Code,  sec.  289,  infra,  p.  249.     Otherwise  no 

infra,  p.  250.     The  words  "  circuit  or  "  be-  change  is  made. 

Sec.  63.  [^Districts  coniaining  more  than  one  division;  where  suit  to  he 
brought;  transfer  of  criminal  ca^es.]  When  a  district  contains  more  than  one 
division,  every  suit  not  of  a  local  nature  against  a  single  defendant  must  be 
brought  in  the  division  where  he  resides ;  but  if  there  are  two  or  more  defend- 
ants residing  in  different  divisions  of  the  district  it  may  be  brought  in  either 
division.  All  mesne  and  final  process  subject  to  the  provisions  of  this  section 
may  be  served  and  executed  in  any  or  all  of  the  divisions  of  the  district,  or  if 
the  State  contains  more  than  one  district,  then  in  any  of  such  districts,  as  pro- 
vided in  the  preceding  section.  All  prosecutions  for  crimes  or  offenses  shall 
be  had  within  the  division  of  such  districts  where  the  same  were  committed, 
unless  the  court,  or  the  judge  thereof,  upon  the  application  of  the  defendant, 
shall  order  the  cause  to  be  transferred  for  prosecution  to  another  division  of 
the  district.  When  a  transfer  is  ordered  by  the  court  or  judge,  all  the  papers 
in  the  case,  or  certified  copies  thereof,  shall  be  transmitted  by  the  clerk,  under 
the  seal  of  the  court,  to  the  division  to  which  the  cause  is  so  ordered  trans- 
ferred ;  and  thereupon  the  cause  shall  be  proceeded  with  in  said  division  in  the 
same  manner  as  if  the  offense  had  been  committed  therein.  In  all  cases  of  the 
removal  of  suits  from  the  courts  of  a  State  to  the  district  court  of  the  United 
States  such  removal  shall  be  to  the  United  States  district  court  in  the  division 
in  which  the  county  is  situated  from  which  the  removal  is  made;  and  the 
time  within  which  the  removal  shall  be  perfected,  in  so  far  as  it  refers  to  or  is 
regulated  by  the  terms  of  United  States  courts,  shall  be  deemed  to  refer  to  the 
terms  of  the  United  States  district  court  in  such  division.    [56  Stat,  L.  1101.] 

See  a  reference  to  this  section  in  a  para-  with  respect  to  the  place  of  prosecution   of 

graph    in    the    first   note    to   Judicial    Code,  crimes  and  offenses  found  in  many  Acts ;  and 

Chapter  Five,  infra,  p.  160.  the  provision  of  the  Act  of  June  2,  1906,  ch. 

In  a  great  many  Acts  creating  divisions  of  2569,  sec.  2,  34  Stat.  L.  207,  1909  Supp.  Fed. 

districts  there  are  to  be  found  provisions  re-  Stat.  Annot.  301,  authorizing  the  transfer  of 

quiring  that  suits  not  of  a  local  nature  shall  certain  criminal  cases  from  one  division  of 

be  brought  in  the  division  in  which  one  of  the  western  district  of  Arkansas  to  another 

the  defendants   resides,  etc.,  and   provisions,  division   for  trial,  etc.,  is   also  carried   into 

similar  in  character,  with  respect  to  the  re-  the  section  and  made  general  in  its  applica- 

rooval  of  cases  from  state  to  federal  courts.  tion.      The  purpose  of  this  latter  provision 

These  provisions  differ  in  some  instances  in  is  to  facilitate  the  early  disposition  of  crim- 

the  language  used,  but  are  substantially  to  inal  cases,  especially  in  minor  cases,   where 

the  same  effect.      To  avoid  the  necessity  for  the    defendant   is   unable    to   give   bail,    and 

repeating   them    in    the   various    sections    in  may,  in  view  of  the  fact  that  in  many  divi- 

which  they  otherwise  should  appear,  and  to  sions  but  one  term  of  court  is  held  in  each 

avoid  the  necessity  for  repeating  similar  pro-  year,  possibly  be  compelled  to  remain  in  jail 

visions  in  future  Acts  creating  or  changing  nearly  a  year  before  a  trial  may  be  had  or 

divisions   or   districts,   this   section    was    in-  before  an  opportunity  will  present  itself  for 

Berted  and  made  general  in  its  application.  him  to  plead  guilty. 

The   section   also   contains   the   restriction 
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Sec.  54,  \8uiis  of  a  local  nature,  where  to  be  hrought,'\  In  suits  of  a  local 
natnre^  where  the  defendant  resides  in  a  different  district,  in  the  same  State, 
from  that  in  whidh  the  suit  is  brought,  the  plaintiff  may  have  original  and 
£nal  process  against  him,  directed  to  the  marshal  of  the  district  in  which  he 
resides.    [56  StcA.  L.  1102.'] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  741,  4  Fed.  Stat.  Annot.  555, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sec.  55.  {When  property  lies  in  different  districts  in  same  State.]  Any  suit 
of  a  local  nature,  at  law  or  in  equity,  where  the  land  or  other  subject-matter  of 
a  fixed  character  lies  partly  in  one  district  and  partly  in  another,  within  the 
same  State,  may  be  brought  in  the  district  court  of  either  district;  and  lihe 
court  in  which  it  is  brought  shall  have  jurisdiction  to  hear  and  decide  it,  and 
to  cause  mesne  or  final  process  to  be  issued  and  executed,  as  fully  as  if  the  said 
eubject-matter  were  wholly  within  the.  district  for  which  such  court  is  consti- 
tuted.   136  Stat  L.  1102.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  sicn  of  the  words  "  circuit  or  "  before  the 

742,  4  Fed.   Stat.  Annot.   555,  which  is  ex-  words  "district  court,"  the  Circuit  Courts 

pressly  repealed  by  Judicial  Cbde,  sec.  297,  having  been  abolished  by  Judicial  Code,  sec. 

infra,  p.  250.     The  only  change  is  by  omis-  289,  infra,  p.  240. 

Sec.  56.  [When  property  lies  in  different  States  in  same  circuit;  jurisdic* 
tion  of  receiver.]  Where  in  any  suit  in  which  a  receiver  shall  be  appointed 
the  land  or  other  property  of  a  fixed  character,  the  subject  of  the  suit,  lies 
within  different  States  in  the  same  judicial  circuit,  the  receiver  so  appointed 
shall,  upon  giving  bond  as  required  by  the  court,  immediately  be  vested  with 
full  jurisdiction  and  control  over  all  the  property,  the  subject  of  the  suit, 
lying  or  being  within  such  circuit ;  subject,  however,  to  the  disapproval  of  such 
order,  within  thirty  days  thereafter,  by  the  circuit  court  of  appeals  for  such 
circuit,  or  by  a  circuit  judge  thereof,  after  reasonable  notice  to  adverse  parties 
and  an  opportunity  to  be  heard  upon  the  motion  for  such  disapproval ;  and 
subject,  also,  to  the  filing  and  entering  in  the  district  court  for  each  district  of 
the  circuit  in  which  any  portion  of  the  property  may  lie  or  be,  within  ten 
days  therieafter,  of  a  duly  certified  copy  of  the  bill  and  of  the  order  of  appoint- 
ment. The  disapproval  of  such  appointment  within  such  thirty  days,  or  the 
failure  to  file  such  certified  copy  of  the  bill  and  order  of  appointment  within 
ten  days,  as  herein  required,  shall  divest  such  receiver  of  jurisdiction  over  all 
such  property  except  that  portion  thereof  lying  or  being  within  the  State  in 
which  the  suit  is  brought.  In  any  case  coming  within  the  provisions  of  this 
section,  in  which  a  receiver  shall  be  appointed,  process  may  issue  and  be  exe- 
cuted within  any  district  of  the  circuit  in  the  same  manner  and  to  the  same 
extent  as  if  the  property  were  wholly  within  the  same  district ;  but  orders  affect- 
ing such  property  shall  be  entered  of  record  in  each  district  in  which  the  prop- 
erty affected  may  lie  or  be.     [86  Stat.  L.  IIOS.] 

* 

This  section  is  new  legislation. 

Sec.  67.  [Ahseni  defendants  in  suits  to  enforce  liens,  remove  clouds  on 
Hiles,  etc.]  When  in  any  suit  commenced  in  any  district  court  of  the  United 
States  to  enforce  any  legal  or  equitable  lien  upon  or  claim  to,  or  to  remove  any 
incumbrance  or  lien  or  cloud  upon  the  title  to  real  or  personal  property  within 
the  district  where  such  suit  is  brought,  one  or  more  of  the  defendants  therein 
shall  not  be  an  inhabitant  of  or  found  within  the  said  district,  or  shall  nofc 
voluntarily  appear  thereto,  it  shall  be  lawful  for  the  court  to  make  an  order 
directing  such  absent  defendant  or  defondants  to  appear,  plead,  answer,  or 
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tain  to  be  designated,  which  order  Bhall  be  served  od  such 
defendants,  if  practicable,  wherever  found,  and  also  npon 
18  in  possession  or  charge  of  said  property,  if  any  there  be; 
Dal  service  upon  such  absent  defendant  or  defendants  is  not 
der  shall  be  published  in  such  manner  as  the  court  may 
once  a  week  for  six  consecutive  weeks.  In  case  such  absent 
appear,  plead,  answer,  or  demur  within  the  time  so  limited, 
her  time,  to  be  allowed  hj  the  court,  in  its  discretion,  and 
ervice  or  publication  of  said  order  and  of  the  performance 
tained  in  the  same,  it  shall  be  lawful  for  the  court  to  enter- 
id  proceed  to  the  hearing  and  adjudication  of  such  suit  in 
B  if  such  absent  defendant  had  been  served  with  process 
fictj  but  said  adjudication  shall,  as  regards  said  absent  de- 
ls without  appearance,  affect  only  the  property  which  shall 
t  of  the  suit  and  under  the  jurisdiction  of  the  court  therein, 
:;  and  when  a  part  of  the  said  real  or  personal  property 
proceedings  shall  be  taken  shall  be  within  ano^er  dis- 
s  same  State,  such  suit  may  be  brought  in  either  district 
ided,  however.  That  any  defendant  or  defendants  not  actu- 
fied  as  above  provided  may,  at  any  time  within  one  year 
;  in  any  suit  mentioned  in  this  section,  enter  his  appearance 
district  court,  and  thereupon  the  said  court  shall  make  on 
the  judgment  therein  and  permitting  said  defendant  or 
therein  on  payment  by  him  or  them  of  such  costs  as  the 
it ;  and  thereupon  said  suit  shall  be  proceeded  with  to  final 
to  law.   [36  Stid.  L.  1102,] 

nietment  of  lection  8  conBistB    in    the    subBtitution    of    tha   wordi 

1875,  ch.  137,  18  Stat.  "district    court"    for    "circuit   court,"    the 

not.  380,  which  ia  ex-  Circuit   Courts   being   abolished   by   Jndidal 

dicial   Code,  sec.   297,  Code,  sec.  289,  infra,  p.  249. 
f  change  In  languAge 

causes  may  be  transferred  to  another  division  of  district 
Y  civil  cause,  at  law  or  in  equity,  may,  on  written  stipula- 
or  of  their  attorneys  of  record  signed  and  filed  with  the 
a  vacation  or  in  term,  and  on  the  written  order  of  the  judge 
be  case  in  vacation  or  on  the  order  of  the  court  duly  entered 
3  transferred  to  the  court  of  any  other  division  of  the  same 
;ard  to  the  residence  of  the  defendants,  for  trial.  When  a 
id  to  be  transferred  to  a  court  in  any  other  division,  it  shall 
lerk  of  the  court  from  which  the  transfer  is  made  to  care- 
i  clerk  of  the  court  to  which  the  transfer  ia  made  the  entire 
sause  and  all  documents  and  deposits  in  his  court  pertaining 
th  a  certified  transcript  of  the  records  of  all  orders,  inteiv 
other  entries  ia  the  cause ;  and  he  shall  certify,  under  the 
at  the  papers  sent  are  all  which  are  on  file  in  said  court 
se ;  for  the  performance  of  which  duties  said  clerk  so  trans- 
ing  shall  receive  the  same  fees  as  are  now  allowed  1^  law 
to  be  taxed  in  the  bill  of  costs,  and  regularly  collected  with 
s  cause ;  and  such  transcript,  when  so  certified  and  received, 
istitute  a  part  of  the  record  of  the  cause  in  the  court  to 
shall  be  made.  The  clerk  receiving  such  transcript  and 
I  file  the  same  and  the  case  shall  then  proceed  to  final  dis- 
ses  of  a  like  nature.    [36  Stat.  L.  1103.'] 
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This  eection  is  based  upon  the  provisions 
in  eection  4  of  the  Act  of  F«b.  28,  1887,  ch. 
271,  24  Stat.  L.  425,  4  Fed.  Stat.  Annot.  647, 
diTiding  Missouri  into  two  districts,  and  in 
the  Act  of  June  2,  1906,  ch.  2569,  sec.  1,  34 
Stat  L.  206,  1909  Supp.  Fed.  Stat.  Annot. 
301,  to  regulate  the  practice  in  civil  and 
eriminal  caaes  in  the  western  district  of 
Arkansas. 

In  recent  years,  in  a  number  of  instances, 
Congr^s  has  passed  Acts  dividing  districts 
into  from  two  to  five  divisions,  and  providing 


for  holding  but  one  term  of  court  a  year  in 
each  division,  and  also  providing  that  suits 
shall  be  brought  in  the  division  in  which  they 
arise.  The  result  is,  with  but  one  term  of 
court  a  year,  there  is  great  delay  in  litiga- 
tion. Since  the  purpose  of  such  a  provision 
is  solely  to  facilitate  the  disposition  of  cases, 
the  section  was  so  drawn  as  to  be  general  in 
its  application.  See  also  a  reference  to  this 
section  in  the  first  note  to  Judicial  Code, 
Chapter  Five,  tn/ra,  p.  160. 


Sec.  59.  \TJ'p(m  creation  of  new  district  or  division,  where  prosecution  to 
be  insbitvJted  or  action  brought."]  Whenever  any  new  district  or  division  has 
been  or  shall  be  established,  or  any  county  or  territory  has  been  or  shall  be 
transferred  from  one  district  or  division  to  another  district  or  division,  prosecu- 
tions for  crimes  and  offenses  committed  within  such  district,  division,  county, 
or  territory  prior  to  such  transfer,  shall  be  commenced  and  proceeded  with  the 
flame  as  if  such  new  district  or  division  had  not  been  created,  or  such  county 
or  territory  had  not  been  transferred,  unless  the  court,  upon  the  application  of 
the  defendant,  shall  order  the  cause  to  be  removed  to  the  new  district  or  division 
for  trial.  Civil  actions  pending  at  the  time  of  the  creation  of  any  such  district 
or  division,  or  the  transfer  of  any  such  county  or  territory,  and  arising  within 
the  district  or  division  so  created  or  the  county  or  territory  so  transferred, 
flhall  be  tried  in  the  district  or  division  as  it  existed  at  the  time  of  the  institu- 
tion of  the  action,  or  in  the  district  or  division  so  created,  or  to  which  the  county 
or  territory  is  or  shall  be  so  transferred,  as  may  be  agreed  upon  by  the  parties, 
or  as  the  court  shall  direct.  The  transfer  of  such  prosecutions  and  actions  shall 
be  made  in  the  manner  provided  in  the  section  last  preceding.  \_36  Stcd.  L. 
IIOS.] 


This  section  is  based  upon  provisions  con- 
tained in  a  large  number  of  Acts  creating 
new  districts  or  divisious,  or  transferring 
coonties  from  one  district  or  division  to  an- 
other.    The  purpose  of  the  section  is  to  ob- 


viate the  necessity  for  repeating,  in  similar 
Acts  in  the  future,  provisions  of  this  char- 
acter. See  also  a  reference  to  this  section 
in  the  first  note  to  Judicial  Code,  Chapter 
Five,  infra,  p.  160. 


Sec.  60.  [Creation  of  new  district,  or  transfer  of  territory  not  to  divest 
Ken;  how  lien  to  be  enforced.]  The  creation  of  a  new  district  or  division,  or 
the  transfer  of  any  county  or  territory  from  one  district  or  division  to  another 
district  or  division,  shall  not  affect  or  divest  any  lien  theretofore  acquired  in 
the  circuit  or  district  court  by  virtue  of  a  decree,  judgment,  execution,  attach- 
ment, seizure,  or  otherwise,  upon  property  situated  or  being  within  the  district 
or  division  so  created,  or  the  county  or  territory  so  transferred.  To  enforce 
any  such  lien,  the  clerk  of  the  court  in  which  the  same  is  acquired,  upon  the 
request  and  at  the  cost  of  the  party  desiring  the  same,  shall  make  a  true  and 
certified  copy  of  the  record  thereof,  which,  when  so  made  and  certified,  and 
filed  in  the  proper  court  of  the  district  or  division  in  which  such  property  is 
situated  or  shall  be,  after  such  transfer,  shall  constitute  the  record  of  such  lien 
in  such  court,  and  shall  be  evidence  in  all  courts  and  places  equally  with  the 
original  thereof;  and  thereafter  like  proceedings  shall  be  had  thereon,  and 
with  the  same  effect,  as  though  the  cause  or  proceeding  had  been  originally 
instituted  in  such  court.  The  provisions  of  this  section  shall  apply  not  only  in 
all  cases  where  a  district  or  division  is  created,  or  a  county  or  any  territory  is 
transferred  by  this  or  any  future  Act,  but  also  in  all  cases  where  a  district  or 
division  has  been  created,  or  a  county  or  any  territory  has  been  transferred  by 
any  law  heretofore  enacted.    [36  Stat.  L.  1103.] 
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Thifl  section  embraces  the  provisions  found 
in  section  6  of  the  Act  of  Aug.  5,  1886,  ch. 
928,  24  SUt  L.  309,  4  Fed.  Stat  Annot.  20, 
dividing  California  into  two  districts,  and 
section  7  of  the  Act  of  March  2,  1901,  ch.  801, 
31  Stat.  L.  881,  4  Fed.  Stat.  Annot.  654, 
creating  the  middle  district  of  Pennsylvania, 
and  is  intended  to  preserve  liens  acquired 
prior  to  the  creation  of  a  new  district  or  the 


transfer  of  any  territory,  and  to  provide  a 
method  of  enforcing  such  lien  where  the 
property  to  which  it  has  attached  is  within 
territory  transferred  to  another  district.  It 
is  also  intended  to  avoid  the  necessity  of 
carrying  provisions  of  the  character  referred 
to  into  future  Acts.  See  also  a  reference  to 
this  section  in  the  first  note  to  Judicial  Code, 
Chapter  Five,  infra,  p.  160. 


Sec.  61.  [Commissioners  to  administer  oaths  to  appraisers.']  Any  district 
judge  may  appoint  commissioners,  before  whom  appraisers  of  vessels  or  goods 
and  merchandise  seized  for  breaches  of  any  law  of  the  United  States,  may  be 
sworn;  and  such  oaths,  so  taken,  shall  be  as  effectual  as  if  taken  before  the 
judge  in  open  court    [36  Stat.  L.  1104.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  570,  4  Fed.  Stat.  Annot.  79, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  62.  [Transfer  of  records  to  district  court  when  a  territory  becomes 
a  state.]  When  any  Territory  is  admitted  as  a  State,  and  a  district  court  is 
established  therein,  all  the  records  of  the  proceedings  in  the  several  cases  pend- 
ing in  the  highest  court  of  said  Territory  at  the  time  of  such  admission,  and 
all  records  of  the  proceedings  in  the  several  cases  in  which  judgments  or  decrees 
had  been  rendered  in  said  territorial  court  before  that  time,  and  from  which 
writs  of  error  could  have  been  sued  out  or  appeals  could  have  been  taken^  or 
from  which  writs  of  error  had  been  sued  out  or  appeals  had  been  taken  and 
prosecuted  to  the  Supreme  Court  or  to  the  circuit  court  of  appeals,  shall  be 
transferred  to  and  deposited  in  the  district  court  for  the  said  State.  [S6  Stat. 
L.  llOi.] 


This  section  is  substantially  a  re^nact- 
ment  of  R.  S.  sec.  567,  4  Fed.  Stat.  Annot. 
*  237,  which  is  expressly  repealed  by  Judicial 
Code,  sec.  297,  tfifra,  p.  250.  The  changes 
consist  in  the  use  of  the  words  "highest 
court"  instead  of  the  words  "court  of  ap- 
peals," for  the  reason  that  the  appellate 
court  of  some  of  the  territories  is  the  "  Su- 
preme Court,"  and  the  term  "  highest "  more 


accurately  expresses  the  court  from  which 
the  cases  will  be  transferred.  The  words 
"  or  to  the  circuit  court  of  appeals  "  are  in- 
serted after  the  words  "  the  Supreme  Court," 
as  Circuit  Courts  of  Appeals  now  have  juris- 
diction over  certain  cases  coming  from  the 
highest  court  of  the  territories.  See  Judicial 
C^e,  sec.  133,  infra,  p.  196. 


Sec.  63.  [District  judge  shall  demand  and  compel  delivery  of  records  of 
territorial  court.]  It  shall  be  the  duty  of  the  district  judge,  in  the  case  pro- 
vided in  the  preceding  section,  to  demand  of  the  clerk,  or  other  person  having 
possession  or  custody  of  the  records  therein  mentioned,  the  delivery  thereof, 
to  be  deposited  in  said  district  court;  and  in  case  of  the  refusal  of  such  clerk 
or  person  to  comply  with  such  demand,  the  said  district  judge  shall  compel  the 
delivery  of  such  records  by  attachment  or  otherwise,  according  to  law.  [S6  Stat. 
L.  1104.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  568,  4  Fed.  Stat.  Annot.  238^ 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  64.  [Jurisdiction  of  district  courts  in  cases  transferred  from  terri- 
torial courts.]  When  any  Territory  is  admitted  as  a  State,  and  a  district  court 
is  established  therein,  the  said  district  court  shall  take  cognizance  of  all  cases 
which  were  pending  and  undetermined  in  the  trial  courts  of  such  Territory, 
fiom  the  judgments  or  decrees  to  be  rendered  in  which  writs  of  error  oould 
have  been  sued  out  or  appeals  taken  to  the  Supreme  Court  or  to  the  circuit 
court  of  appeals,  and  shall  proceed  to  hear  and  determine  the  same.  [36  Stat. 
L.  1104.] 

158 


Att  of  Xareh  8,  1911.  JUDICIAR  Y.  Thi  Judicial  Codt. 

This  section   is   substantially  a  re-enact-  made  are  similar  to  those  found  in  Judicial 

ment  of  R.  S.  sec.  569,  4  Fed.  Stat.  Annot.  Code,  see.  62,  supra,  and  were  made  for  the 

238,  which  is  expressly  repealed  by  Judicial  same  or  similar  reasons. 
Code,  sec  297,  infra,  p.  250.     The  changes 

Sec.  66.  [Receivers  to  manage  property  according  to  state  laws  J]  When- 
ever in  any  cause  pending  in  any  court  of  the  United  States  there  shall  be  n 
receiver  or  manager  in  possession  of  any  property,  such  receiver  or  manager 
shall  manage  and  operate  such  property  according  to  the  requirements  of  the 
valid  laws  of  the  State  in  which  such  property  shall  be  situated,  in  the  same 
manner  that  the  owner  or  possessor  thereof  would  be  bound  to  do  if  in  posses- 
sion thereof.  Any  receiver  or  manager  who  shall  willfully  violate  any  provision 
of  this  section  shall  be  fined  not  more  than  three  thousand  dollars,  or  im- 
prisoned not  more  than  one  year,  or  both.     [36  Stat.  L.  110 J^.'] 

This  section  is  a  re-enactment^  without  ma-  The  only  changes  made  are  the  omission  of  the 

terial  change,  of  section  2  of  the  Act  of  Aug.  redundant  matter   in  the  penal  clause,  and 

13,  1888,   ch.  866,  35   Stat.  L.   436,  4  Fed.  the  omission  of  the  useless  word  ''that"  at 

Stat.  Annot.  386,  which  is  expressly  repealed  the  beginning  of  the  section.     These  changes 

by  Judicial    Code,    sec.    297,   infra,   p.    250.  do  not  change  the  law. 

Sec.  66.  [Suits  against  receiver,']  Every  receiver  or  manager  of  any  prop- 
erty appointed  by  any  court  of  the  United  States  may  be  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the  business  connected  with  such  prop- 
erty, without  the  previous  leave  of  the  court  in  which  such  receiver  or  manager 
va8  appointed ;  but  such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  such  manager  or  receiver  was  appointed  so  far  as  tlie 
eame  may  be  necessary  to  the  ends  of  justice.    [36  Stat  L.  llOJi^,"] 

This   section    is    a    re-enactment,   without      Annot.  387,  which  is  expressly  repealed  by 
ehange,  of  section  3  of  the  Act  of  Aug.   13>      Judicial  Code,  sec.  297|  infra,  p.  250. 
1888,  ch.  866,  26  Stat.  L.  436,  4  Fed.  Stat. 

Sso.  67.  [Certain  persons  not  to  be  appointed  or  employed  as  officers  of 
courts.]  No  person  shall  be  appointed  to  or  employed  in  any  oflBce  or  duty  in 
any  court  who  is  related  by  affinity  or  consanguinity  within  the  degree  of  first 
cousin  to  the  judge  of  such  courts  Provided,  That  no  such  person  at  present 
holding  a  position  or  employment  in  a  circuit  court  shall  be  debarred  from 
similar  appointment  or  employment  in  the  district  court  suooeeding  to  such 
circuit  court  jurisdiction.     [36  Stat.  L.  1106;  37  Stat.  L. .] 

The  above  section  67  was  amended  to  read  enactment,  without  material  change,  of  see- 
as  here  given  by  the  Act  of  Dec.  21,  1911.  tion  7  of  the  Act  of  Aug.  13,  1888,  ch.  866, 
The  amendment  consisted  of  the  addition  of  23  Stat.  L.  437,  4  Fed.  Stat.  Annot.  69,  which 
the  proviso.  is  expressly  repealed  by  Judicial  Code,  sec. 

This  section  as  originally  adopted  is  a  re-  297,  tnfra,  p.  250. 

Sec.  68.  [Certain  persons  not  to  be  masters  or  receivers.]  No  clerk  of  a 
district  court  of  the  United  States  or  his  deputy  shall  be  appointed  a  receiver  or 
master  in  any  case,  except  where  the  judge  of  said  court  shall  determine  that 
special  reasons  exi^t  therefor,  to  be  assigned  in  the  order  of  appointment.  [36 
Stat.  L.  1105.] 

This  section  is  substantially  a  re-enactment  being  the  substitution  of  the  words  "  of  a 

of  a  provision  in  the  Deficiency  Appropria-  di&trict  court"  for  "of  the  district  or  cir- 

tion  Act  of  March  3,  1879,  ch.  183,  20  Stat,  cuit  courts,"  Circuit  Courts  being  abolished 

L.  415, 4  Fed.  Stat.  Annot.  81,  the  only  change  by  Judicial  Code,  sec  289,  infra,  p.  249. 
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69.  Judicial  districts.  72.  California. 

70.  Alabama.  73.  Colorado. 

71.  Arkansas.  74.  Coaneetieut. 
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76.  Delaware. 

76.  Florida. 

77.  Georgia. 

78.  Idaho. 

79.  Illinois. 

80.  Indiana. 

81.  Iowa. 

82.  Kanaae. 

83.  Kentucky. 

84.  Louisiana. 

85.  Maine. 

86.  Maryland. 

87.  Massachufil^iti. 

88.  Michigan. 

89.  Minnesota. 

90.  Mississippi. 

91.  Missouri. 

92.  Montana. 

93.  Nebraska. 
04.  Nevada. 

95.  New  Hampshire. 


Sec. 
06.  New  Jnusy. 

97.  New  York. 

98.  North  Carolina, 

99.  North  Dakota. 

100.  Ohio. 

101.  Oklahoma. 

102.  Oregon. 

103.  Pennsylvania. 

104.  Rhode  Island. 

105.  South  Carolina. 

106.  South  Dakota. 

107.  Tennessee. 

108.  Texas. 

109.  Utah. 

110.  Vermont. 

111.  Virginia. 

112.  Washington. 

113.  West  Virginia. 

114.  Wisconsin. 

115.  Wyoming. 


Sec.  69.   [Judicial  districts.']    The  United  States  are  divided  into  judicial 
districts  as  follows:    [S6  Stat.  L.  1106.] 

tried  are  pending.  The  result  is,  in  a  num- 
ber of  cases,  this  limitation  applies  to  one 
division  in  a  district  and  not  to  any  other 
division  thereof.  All  such  provisions  have 
been  omitted,  leaving  the  general  law,  re- 
vised in  chapter  12,  Juries,  to  control  in  the 
maimer  of  th«  drawing  of  juries. 

The  general  law  (see  Judicial  Code,  sec 
3,  supra,  p.  133)  provides  for  one  clerk  of 
the  court  in  each  judicial  district.  In  eight 
of  the  seventy-eight  judicial  districts  em- 
braced within  the  states  special  provision  is 
made  for  more  than  one  clerk,  viz.,  Arkansas, 
eastern  district,  three  clerks;  Kentuel^, 
eastern  district,  six  clerks;  Kentucky,  west- 
ern district,  four  clerks;  Missouri,  western 
district,  four  clerks;  North  Carolina,  eastern 
district,  five  clerks;  North  Carolina,  west- 
em  district,  four  clerks;  Virginia,  western 
district,  four  clerks;  Wisconsin,  western  dis- 
trict, three  clerks.  Each  of  these  clerks  is 
an  independent  clerk,  entitled  to  the  maxi- 
mum compensation  allowed  the  single  clerk 
of  each  of  the  seventy  judicial  districts.  So, 
in  the  eastern  district  of  Kentucky,  for  ex- 
ample, each  of  the  six  clerks  is  entitled  to 
retain  out  of  the  fees  received,  if  enough  for 
that  purpose,  a  compensation  of  $3,500,  or 
six  times  the  amount  that  could  be  retained 
by  one  clerk.  As  a  matter  of  fact,  in  the 
eastern  district  of  Kentucky  the  same  man 
is  clerk  of  the  Circuit  and  the  District  Court 
at  five  places,  thus  entitling  him  to  a  maxi- 
mum compensation  of  $35,000  per  annum, 
should  the  fees  be  sufficient.  No  good  reason 
exists  why  there  should  be  but  one  clerk  in 
each  of  the  seventy  districts,  and  from  three 
to  six  clerks  in  the  remaining  eight  districts. 
For  this  reason  the  provisions  authorizing 
the  appointment  of  more  than  one  clerk  in  a 
district  are  omitted,  thus  providing  for  but 
one  clerk  in  each  district.  In  lieu  of  clerks, 
deputy  clerks  are  provided  for  at  each  place 
of  holding  court  in  the  eight  districts  at 
which  clerks  are  now  provided  for. 

The  general  law  (revised  in  Judicial  Code, 


Notes  on  chapter  5.  —  The  following  para- 
graphs are  taken  from  the  notes  to  this  chap- 
ter in  the  report  of  the  Congressional  (Dom- 
mittee  on  Revision: 

In  a  number  of  Acts  creating  judicial  dis- 
tricts or  divisions  are  to  be  foimd  provisions 
already  fully  covered  by  general  laws  ap- 
plicable to  all  districts.  These  provisions 
have  been  omitted  as  redundant. 

So,  also,  are  to  be  found  provisions  declar- 
ing the  division  in  which  suits  not  of  a  local 
nature  shall  be  brought,  where  process  may 
be  served,  where  prosecutions  for  crimes  shall 
be  instituted,  and  how  they  may  be  trans- 
ferred to  other  divisions  for  prosecution,  the 
division  to  which  suits  removed  from  state 
courts  shall  be  removed,  and  fixing  the  time 
within  which  such  removal  may  be  had.  AH 
such  provisions  have  been  omitted  from  the 
several  sections  revised  in  this  chapter  and 
have  been  embraced  in  Judicial  Code,  sec.  53, 
supra,  p.  154,  which  is  made  general  in  its 
application. 

So,  also,  in  several  Acts  are  to  be  found 
provisions  providing  for  the  removal  of  civil 
cases  from  one  division  to  another  and  pre- 
scribing the  time  and  manner  of  removal. 
These  provisions  have  likewise  been  omitted 
and  Judicial  Code,  sec.  68,  aupra,  p.  156,  sub- 
stituted in  place  thereof. 

So,  also,  in  a  number  of  Acts  are  to  be 
found  provisions  providing  for  the  disposi- 
tion of  pending  civil  and  criminal  cases. 
These  are  also  omitted  and  Judicial  Code, 
sec.  50,  supra,  p.  157,  substituted  in  place 
thereof. 

In  two  Acts,  one  relating  to  California  and 
one  to  Pennsylvania,  are  to  be  found  pro- 
visions preserving  Hens  upon  property  ac- 
quired prior  to  the  passage  of  those  Acts. 
They  have  been  omitted  from  the  sections  re- 
lating to  those  states,  and  Judicial  Code,  sec. 
60,  supra,  p.  157,  substituted  in  lieu  thereof. 

So,  also,  in  a  number  of  Acts  are  to  be 
found  provisions  requiring  juries  to  be  drawn 
from  the  division  in  which  the  suits  to  be 
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sec.  4,  «tipra,  p.  133)  leaves  to  the  discretion 
of  the  judfe  the  number  of  deputy  clerks  to 
be  appointed.  In  a  number  of  Acts  Congress 
has  DroTided  that  deputy  clerks  and  deputy 
marsnals  shall  be  appointed  for  certain 
places.  Provisions  of  this  character  have^ 
been  retained  in  the  sections  in  this  chapter. 
In  other  Acts  are  to  be  found  provisions 
for  deputy  clerks  at  certain  places,  if  the 
judge  deems  it  necessary.  This  is  merely  a 
restsiement  of  the  general  authority  existing 
onder  Judicial  Code,  sec.  4,  tupro,  p.  133; 
and  all  such  provisions  are  omitted  as  re- 
dundant. 

In  other  Acts  ate  to  be  found  provisions 
enlarging  the  ^neral  power  because  of  some 
peculiar  condition  in  th^  district  not  existing 
in  other  diatricts.  For  this  reason  a  num- 
ber of  provisions  of  that  character  have  been 
retained  in  the  sections. 

In  the  Revised  Statutes  one  chapter  is  de- 
voted to  defining  the  judicial  districts;  an- 
other chapter  to  fixing  the  times  and  places 
of  holding  court;  and  still  another  chapter 
to  special  provisions  respecting  clerks,  resi- 
dence of  judges,  and  appointment,  residence, 
and  eompensation  of  deputy  clerks  in  certain 
districts,  etc. 

Further,  in  the  Revised  Statutes,  in  those 
districts  in  which  the  counties  were  named, 
ihe  sections  provided  that  they  should  be 
composed  of  the  counties  as  they  existed  on 
a  certain  date.  For  instance,  in  Illinois 
(sec  536),  the  date  is  185!^,  in  Iowa  (sec. 
637),  1859;  in  Michigan  (sec.  538),  1863; 
b  Mississippi  (see.  539),  1838;  in  Missouri 
(see.  640),  1857;  in  Ohio  (sec.  544),  1855; 
m  Pennsylvania  (sec.  545),  1818;  in  South 
Carolina  (see.  646),  1823;  in  Tennessee  (sec. 


547),  1838  and  1856;  and  in  Texas  (see. 
548),   1852. 

From  this  it  is  apparent  that  the  only 
proper  way  to  describe  the  districts  and  divi- 
sions, where  there  are  more  than  one  district 
or  division  in  a  state,  is  to  describe  them  as 
they  existed  on  a  certain  date,  the  latest 
date  that  can  be  had;  hence  July  I^  [1910], 
has  been  chosen.  In  order  to  secure  absolute 
accuracy  drafts  of  the  sections  relating  to 
the  various  judicial  districts  were  sent  to 
the  district  attorneys  in  the  districts  for  cor- 
rection, and  as  this  method  has  been  pursued 
for  three  successive  years,  the  list  is  believed 
to  be  correct. 

Further,  in  view  of  the  number  of  districts 
and  divisions  existing  in  a  number  of  the 
states,  and  of  the  large  number  of  places  of 
holding  courts,  all  the  provisions  respecting 
the  organization  of  the  district,  the  fixing  of 
the  times  and  places  of  holding  court,  and 
the  special  provisions  applicable  thereto,  in 
so  far  as  they  apply  to  each  state,  are 
brought  together  in  one  section.  This  is  be- 
lieved to  be  in  the  interest  of  simplicity  and 
ready  reference. 

In  the  notes  in  detail  on  the  sections  of 
this  chapter  no  further  reference  will  be 
made  respecting  provisions  of  the  character 
above  referred  to,  the  notes  being  limited  to 
other  provisions  and  changes,  and  to  be  con- 
sidered in  connection  with  the  foregoing  gen- 
eral statements. 

Section  69.  —  This  section  is  a  re-enact- 
ment of  R.  S.  sec.  530,  4  Fed.  Stat.  Annot. 
16,  which  is  expressly  repealed  by  Judicial 
Code,  sec.  297,  v^^ra,y  p.  250,  the  only  change 
consisting  in  the  use  of  the  word  "are"  for 
the  words  "  shall  be." 


Sbc.  70.  lAlabama,']  The  State  of  Alabama  is  divided  into  three  judicial 
districts,  to  be  known  as  the  northern,  middle,  and  southern  districts  of  Ala- 
bama. The  northern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Cullman,  Jackson, 
Lawrence,  Limestone,  Madison,  and  Morgan,  which  shall  constitute  the  north- 
eastern division  of  said  district;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Colbert,  Franklin,  and  Lauderdale,  which  shall 
constitute  the  northwestern  division  of  said  district;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Cherokee,  De  Blalb, 
Etowah,  Marshall,  and  Saint  Clair,  which  shall  constitute  the  middle  division 
of  said  district ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Blount,  Jefferson,  and  Shelby,  which  shall  constitute  the  southern 
division  of  said  district;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Walker,  Winston,  Marion,  Fayette,  and  Lamar,  which 
sbaH  constitute  the  Jasper  division  of  said  district ;  also  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Calhoun,  Clay,  Cleburne,  and 
Talladega,  which  shall  constitute  the  easterii  division  of  said  district;  also  the 
ttrritory  embraced  on  the  date  last  mentioned  in  the  counties  of  Bibb,  Greene, 
Pickens,  Sumter,  and  Tuscaloosa,  which  shall  constitute  the  western  division 
of  said  district.  Terms  of  the  district  court  for  the  northeastern  division  shall 
be  held  at  Huntsville  on  the  first  Tuesday  in  April  and  the  second  Tuesday  in 
October;  for  the  northwestern  division,  at  Florence  on  the  second  Tuesday  in 
FelHoiaryand  the  third  Tuesday  in  October:  Provided,  That  suitable  rooms 
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and  accommodations  for  holding  court  at  Florence  shall  be  furnished  free  of 
expense  to  the  Government;  for  the  middle  division,  at  Gadsden  on  the  first 
Tuesdays  in  February  and  August:  Provided,  That  suitable  rooms  and  accom- 
modations for  the  holding  court  at  Gadsden  shall  be  furnished  free  of  expense 
to  the  Government ;  for  the  southern  division,  at  Birmingham  on  the  first  Mon- 
days in  March  and  September,  which  courts  shall  remain  in  session  for  the 
transaction  of  business  at  least  six  months  in  each  calendar  year ;  for  the  Jasper 
division,  at  Jasper  on  the  second  Tuesdays  in  January  and  June:  Ptovided, 
That  suitable  rooms  and  accommodations  for  holding  court  at  Jasper  shall  be 
furnished  free  of  expense  to  the  Government ;  for  the  eastern  division,  at  An- 
niston  on  the  first  Mondays  in  May  and  November;  and  fo*  the  western 
division,  at  Tuscaloosa  on  the  first  Tuesdays  in  January  and  June.  The  clerk 
of  the  court  for  the  northern  district  shall  maintain  an  office  in  charge  of  him- 
self or  a  deputy  at  Anniston,  at  Florence,  at  Jasper,  and  at  Gadsden,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  said  court. 
The  district  judge  for  the  northern  district  shall  reside  at  Birmingham.  The 
middle  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Autauga,  Barbour,  Bullock,  But- 
ler, Chilton,  Chambers,  Coopa,  Covington,  Crenshaw,  Elmore,  Lee,  Lowndes, 
Macon,  Montgomery,  Pike,  Randolph,  Russell,  and  Tallapoosa,  which  shall 
constitute  the  northern  division  of  said  district ;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Coffee,  Dale,  (Jeneva,  Henry,  and 
Houston,  which  shall  constitute  the  southern  division  of  said  district.  Terms 
of  the  district  court  for  the  northern  division  shall  be  held  at  Montgomery  on 
the  first  Tuesdays  in  May  and  December;  and  for  the  southern  division,  at 
Dothan  on  the  first  Mondays  in  June  and  December.  The  clerk  for  the  middle 
district  shall  maintain  an  office,  in  charge  of  himself  or  a  deputy,  at  Dothan, 
which  shall  be  open  at  all  times  for  the  transaction  of  the  business  of  said 
division.  The  southern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Baldwin,  Choctaw, 
Clarke,  Conecuh,  Escambia,  Mobile,  Monroe,  and  Washington,  which  shall 
constitute  the  southern  division  of  said  district ;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Dallas,  Hale,  Marengo,  Perry,  and 
Wilcox,  which  shall  constitute  the  northern  division  of  said  district-  Terms 
of  the  district  court  for  the  southern  division  shall  be  held  at  Mobile  on  the 
fourth  Mondays  in  May  and  November;  and  for  the  northern  division,  at 
Selma  on  the  first  Mondays  in  May  and  November.     [S6  Stat  L.  1105.'] 

This  section  is  drawn  from  R.  S.  sec.  632,  4  Mobile  term  is  changed  to  the  fourth  Mon- 

Fed.  Stat.  Annot.  17,  which  is  expressly  re-  day  of  May.     That  Act  also  provided  that  a 

pealed  by  Judicial  Code,  see.  297,  infraj  p.  place  for  holding  court  at  Selma  should  be 

250,  and  from  various  Acts  cited  in  4  Fed.  furnished  free  of  expense  to  the  government. 

Stat.  Annot.   17,   10  Fed.  Stat.   Annot.   177,  That  provision  is  omitted,  as  a  federal  build- 

178,  and  1909  Supp.  Fed.  Stat.  Annot.  298,  ing   in   which   to   hold    the   court    has  been 

300.  erected  at  Selma.     The  provision  in  the  Act 

An  Act  of  Congress  of  March  3,  1905,  ch.  of  Feb.  16,  1903,  ch.  564,  sec.  3,  32  Stat.  L. 

1419,  sec.  2,  33  Stat.  L.  988,  10  Fed.  Stat.  832,  10  Fed.  Stat  Annot.  177,  requiring  Cal- 

Annot.  210,  appointed  a  term  of  court  to  be  houn  county  to  furnish  free  of  cost  a  building 

held  at  Selma  on  the  first  Monday  in  May,  in    which    to    hold    court    at '  Tuscaloosa    i") 

the    time    previously    fixed    for    a    term    at  omitted  as  obsolete,  aa  the  court  is  now  held 

Mobile.      Upon  the  suggestion  of  the  judge  in  a  federal  building  which  has  been  eon- 

of    the    district,    the    time    for   holding   the  structed  in  that  city. 

Sec.  71.  [Arkwasas.]  The  State  of  Arkansas  is  divided  into  two  districts, 
to  be  known  as  the  eastern  and  western  districts  of  Arkansas.  The  western 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Sevier,  Howard,  Little  River,  Pike,  Hemp- 
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Btead,  Miller^  Lafayette,  Columbia^  ITevada,  Ouachita,  Union,  and  Calhoun, 
which  shall  constitute  the  Texarkana  division  of  said  district ;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Polk,  Scott,  Yell,  Logan, 
Sebastian,  Franklin,  Crawford,  Washington,  Benton,  and  Johnson,  which 
shall  constitute  the  Fort  Smith  division  of  said  district ;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Baxter,  Boone,  Carroll, 
Madison,  Marion,  Newton,  and  Searcy,  which  shall  constitute  the  Harrison 
division  of  said  district.  Terms  of  the  district  court  for  the  Texarkana 
division  shall  be  held  at  Texarkana  on  the  second  Mondays  in  May  and  Novem- 
ber; for  the  Fort  Smith  division,  at  F^rt  Smith  on  the  second  Moi^days  in 
January  and  June ;  and  for  the  Harrison  division,  at  Harrison  on  the  second 
Mondays  in  April  and  October.  The  eastern  district  shall  include  the  terri- 
tory embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Lee,  Phillips,  Saint  Francis,  Cross,  Monroe,  and  Woodruff,  which 
shall  constitute  the  eastern  division  of  said  district ;  also  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Independence,  Cleburne,  Stone, 
Izard,  Sharp,  and  Jackson,  which  shall  constitute  the  northern  division  of 
eaid  district;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Crittenden,  Clay,  Craighead,  Greene,  Mississippi,  Poinsett,  Fulton, 
Randolph,  and  Lawrence,  which  shall  constitute  the  Jonesboro  division  of  said 
district;  and  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Arkansas,  Ashley,  Bradley,  Chicot,  Clark,  Cleveland,  Conway, 
Dallas,  Desha,  Drew,  Faulkner,  Garland,  Grant,  Hot  Spring,  Jefferson,  Lin- 
coln, Lonoke,  Montgomery,  Perry,  Pope,  Prairie,  Pulaski,  Saline,  Van  Buren, 
and  White,  which  shall  constitute  the  western  division  of  said  district.  Terms 
of  the  district  court  for  the  eastern  division  shall  be  held  at  Helena  on  the 
second  Monday  in  March  and  the  first  Monday  in  October;  for  the  northern 
division,  at  Batesville  on  the  fourth  Monday  in  May  and  the  second  Monday  in 
December ;  for  the  Jonesboro  division,  at  Jonesboro  on  the  second  Mondays  in 
May  and  November;  and  for  the  western  division,  at  Little  Rock  on  the  first 
Monday  in  April  and  the  third  Monday  in  October.  The  clerk  of  the  court  for 
the  eastern  district  shall  maintain  an  oflSce  in  charge  of  himself  or  a  deputy  at 
Little  Rock,  at  Helena,  at  Jonesboro,  and  at  Batesville,  which  shall  be  kept 
open  at  all  times  for  the  transaction  of  the  business  of  the  court.  And  the  clerk 
of  the  court  for  the  western  district  shall  maintain  an  office  in  charge  of  him- 
self or  a  deputy  at  Fort  Smith,  at  Harrison,  and  at  Texarkana,  which  shall  be 
kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court.  \S6 
Stat.  L.  1106.^ 

This  section  is  drawn  from  R.  S.  sees.  533,  been  reduced  from  three  to  one,  and  in  Heu 

556,  4  Fed.  Stat.  Annot.  18,  166,  which  are  thereof  deputy  clerks  provided  for. 

expressly  repealed  by  Judicial  Code,  sec.  297,  The  substance  of  the  Act  of  June  2,  1906, 

infra^  p.  250,  and  from  various  Acts  cited  in  ch.  2569,  34  Stat.  L.  206,   1909  Supp.  Fed. 

4   Fed.   Stat.  Annot.   18,    19,   10  Fed.    Stat.  Stat.  Annot.  301,  providing  for  the  transfer 

Annot.   211,    1909  Supp.   Fed.   Stat.    Annot.  of  civil  and  criminal  cases  m  the  western  dis- 

301.  trict  of  Arkansas,  is  to  be  found  in  Judicial 

Following  the  policy  stated  in  the  general  Code,  sees.  63  and  58,  supra,  pp.  154,  156; 
notes  at  the  beginning  of  this  chapter,  the  otherwise  the  section  was  existing  law  con- 
number  of  clerks  in  the  eastern  district  has  cisely  stated. 

Sec.  72.  [Califorma.']  The  State  of  California  is  divided  into  two  districts, 
to  be  known  as  the  northern  and  southern  districts  of  California.  The  southern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Fresno,  Inyo,  Kern,  Kings,  Madera,  Mari- 
posa. Merced,  and  Tulare,  which  sliall  constitute  the  northern  division  of  said 
district ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties 
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of  Imperial,  Los  Angeles,  Orange,  Riverside,  San  Bernardino,  San  Diego,  San 
Luis  Obispo,  Santa  Barbara,  and  Ventura,  which  shall  constitute  the  southern 
division  of  said  district.  Terms  of  the  district  court  for  the  northern  division 
shall  be  held  at  Fresno  on  the  first  Monday  in  May  and  the  second  Monday  in 
November;  and  for  the  southern  division,  at  Los  Angeles,  on  the  second  Mon- 
day in  January  and  the  second  Monday  in  July,  and  at  San  Diego  on  the  second 
Mondays  in  March  and  September.  The  northern  district  shall  include  the 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Alameda,  Alpine,  Amador,  Butte,  Calaveras,  Colusa,  Contra  Costa, 
Del  Norte,  El  Dorado,  Glenn,  Humboldt,  Lake,  Lassen,  Marin,  Mendocino, 
Modoc,  Mono,  Monterey,  Napa,  Nevada,  Placer,  Plumas,  Sacramento,  San 
Benito,  San  FranciscQ,  San  Joaquin,  San  Mateo,  Santa  Clara,  Santa  Cruz, 
Shasta,  Sierra,  Siskiyou,  Solano,  Sonoma,  Stanislaus,  Sutter,  Tehama,  Trinity, 
Tuolumne,  Yolo,  and  Yuba.  Terms  of  the  district  court  for  the  northern  dia- 
t)  ict  shall  be  held  at  San  Francisco  on  the  first  Monday  in  March,  the  se<!ond 
Monday  in  July,  and  the  first  Monday  in  November;  at  Sacramento  on  the 
second  ^pionday  in  April;  and  at  Eureka  on  the  third  Monday  in  July.  [Sd 
Stat.  L.  1107.] 

This  section  is  drawn  from  R.  S.  sees.  531,  31  Stat.  L.  220,  4  Fed.  Stat  Annot.  629,  re- 

572,  586,  4  Fed.  Stat.  Annot.  16,  665,  674,  quiring  free  accommodations  to  be  furnished 

which    are    expressly    repealed    by    Judicial  for  the  court  held  at  that  place,  is  omitted 

Code,  sec.  297,  supra,  p.  250,  and  from  vari-  as  obsolete.      The   provision  in   the  Act  of 

ous  Acts  cited  in  4  Fed.  Stat.  Annot.  20,  21,  Aug.  5,  1886,  ch.  928,  sec.  6,  24  Stat.  Ii.  309, 

695,   and  in   1909  Supp.  Fed.   Stat.   Annot.  4  Fed.  Stat.  Annot.  20,  respecting  liens,  is 

302.  carried   into  Judicial   Code,   sec.  60,  supra, 

A  federal  building  in  which  to  hold  court  p.  157,  and  made  general  in  its  application, 

has  been  erected  at  Fresno.     Hence  the  pro-  Otherwise  the  section  states  what  was  exist- 

vision  in  the  Act  of  May  29,  1900,  ch.  594,  ing  law. 

Sec.  73.  ^Colorado.]  The  State  of  Colorado  shall  constitute  one  judicial 
district,  to  be  known  as  the  district  of  Colorado.  Terms  of  the  district  court 
shall  be  held  at  Denver  on  the  first  Tuesdays  in  May  and  November;  at  Pueblo 
on  the  first  Tuesday  in  April ;  and  at  Montrose  on  the  second  Tuesday  in  Sep- 
tember.   [36  Stat  L.  1108.1 

This  section  states  concisely  what  was  the  existing  law. 

Sbc.  74.  {^CormecticvJt.']  The  State  of  Connecticut  shall  constitute  one  ju- 
dicial district,  to  be  known  as  the  district  of  Connecticut.  Terms  of  the  dis- 
trict court  shall  be  held  at  New  Haven  on  the  fourth  Tuesdays  in  February 
and  September,  and  at  Hartford  on  the  fourth  Tuesday  in  May  and  the  first 
Tuesday  in  December.    [36  Stat  L.  1108.] 

This  section  was  existing  law  except  as  to  the  time  of  holding  court  at  New  HaveiL 

Sec.  76.  [^Delaware.']  The  State  of  Delaware  shall  constitute  one  judicial 
district,  to  be  known  as  the  district  of  Delaware.  Terms  of  the  district  court 
shall  be  held  at  Wilmington  on  the  second  Tuesdays  in  March,  June,  Septem- 
ber, and  December.    [S6  Stat  L.  1108.] 

This  section  was  existing  law  except  as  to  some  of  the  dates  for  holding  court. 

Sec.  76.  [Florida.]  The  State  of  Florida  is  divided  into  two  districts,  to  be 
known  as  the  northern  and  southern  districts  of  Florida.  The  southern  dis- 
trict shall  include  the  territory  embraced  on  the  first  day  of  July,  ni^neteen 
hundred  and  ten,  in  the  counties  of  Baker,  Bradford,  Brevard,  Citrus,  Clay, 
Columbia,  Dade,  De  Soto,  Duval,  Hamilton,  Hernando,  Hillsboro,  Lake,  Lee, 
Madison,  Manatee,  Marion,  Monroe,  Nassau,  Orange,  Osceola,  Palm  Beach, 
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Pasco,  Polk,  Putnam,  Saint  John,  Sumter,  Suwanee,  Saint  Lucie,  and 
Vohisia.  Terms  of  the  district  court  for  the  southern  district  shall  be  held  at 
Ocala  on  the  third  Monday  in  January ;  at  Tampa  on  the  second  Monday  in 
February ;  at  Key  West  on  the  first  Mondays  in  May  and  November ;  at  Jack- 
sonville on  the  first  Monday  in  December;  at  Fernandina  on  the  first  Monday 
in  April ;  and  at  Miami  on  the  fourth  Monday  in  April.  The  district  court  for 
the  southern  district  shall  be  open  at  all  times  for  the  purpose  of  hearing  and 
deciding  causes  of  admiralty  and  maritime  jurisdiction.  The  northern  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and.  ten,  in  the  counties  of  Alachua,  Calhoun,  Escambia,  Franklin,  Gadsden, 
Holmes,  Jackson,  Jefferson,  Lafayette,  Leon,  Levy,  Liberty,  Santa  Bosa,  ' 
Taylor,  Wakulla,  Walton,  and  Washington.  Terms  of  the  district  court  for  the 
northern  district  shall  be  held  at  Tallahassee  on  the  second  Monday  in  Jan- 
uary; at  Pensacola  on  the  first  Mondays  in  May  and  November;  at  Marianna 
on  the  first  Monday  in  April ;  and  at  Gainesville  on  the  second  Mondays  in 
June  and  December.     \^86  Stat  L.  1108.^ 

ThiB  section  waa  existing  law  except  as  to  some  of  the  dates  for  holding  court. 

Sec.  77.   [^Oeorgia.]    The  State  of  Greorgia  is  divided  into  two  districts,  to 
be  known  as  the  northern  and  southern  districts  of  Georgia.     The  northern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Campbell,  Carroll,  Clayton,  Cobb,  Coweta, 
Cherokee,  Dekalb,  Douglas,  Dawson,  Fannin,  Fayette,  Fulton,  Forsyth,  Gil- 
mer, Gwinnett,  Hall,  Henry,  Lumpkin,  Milton,  Newton,  Pickens,  Kockdale, 
Spalding,  Towns,  and  Union,  which  shall  constitute  the  northern  division  of 
said  district;  also  the  territory  embraced  on  the  date, last  mentioned  in  the 
counties  of  Banks,  Clarke,  Elbert,  Franklin,  Greene,  Habersham,  Hart,  Jack- 
son, Morgan,  Madison,  Oglethorpe,  Oconee,  Babun,  Stephens,  Walton,  and 
White,  which  shall  constitute  the  eastern  division  of  said  district;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Chattahoochee, 
Clay,  Early,  Harris,  Heard,  Meriwether,  Marion,  Muscogee,  Quitman,  Ran- 
dolph, Schley,  Stewart,  Talbot,  Taylor,  Terrell,  Troup,  and  Webster,  which 
shall  constitute  the  western  division  of  said  district ;  also  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Bartow,  Chattooga,  Catoosa,  Dade, 
Floyd,  Gordon,  Haralson,  Murray,  Paulding,  Polk,  Walker,  and  Whitfield, 
which  shall  constitute  the  northwestern  division  of  said  district    Terms  of  the 
district  court  for  northern  division  of  said  district  shall  be  held  at  Atlanta  on 
the  second  Monday  in  March  and  the  first  Monday  in  October ;  for  the  eastern  . 
division,  at  Athens  on  the  second  Monday  in  April  and  the  first  Monday  in 
TJovember;  for  the  western  division,  at  Columbus  on  the  first  Mondays  in  May 
and  December ;  and  for  the  northwestern  division,  at  Rome  on  the  third  Mon- 
days in  May  and  November.    The  clerk  of  the  court  for  the  northern  district 
shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Athens,  at  Colum- 
bus, and  at  Rome,  which  shall  be  kept  open  at  all  times  for  the  transaction  of 
the  business  of  the  court.    The  southern  district  shall  include  the  territory  em- 
braced on  the  said  first  day  of  July,  nineteen  hundred  and  ten,  in  the  coimties 
of  Appling,  Bulloch,  Bryan,  Camden,  Chatham,  Emanuel,  Effingham,  Glynn, 
Jeff  Davis,  Liberty,  Montgomery,  Mcintosh,  Screven,  Tatnall,  Toombs,  and 
Wayne,  which  shall  constitute  the  eastern  division  of  said  district;  also  tlie 
territory  embraced  on  the  date  last  me'tationed  in  the  counties  of  Baldwin,  Bibb, 
Butts,  Crawford,  Dodge,  Dooly,  Hancock,  Houston,  Jasper,  Jones,  Laurens, 
Macon,  Monroe,  Pike,  Pulaski,  Putnam,   Sumter,   Telfair,   Twiggs,   Upson, 
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Wilcox,  and  Wilkinson,  which  shall  constitute  the  western  division;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Burke,  Colum- 
bia, Glascock,  Jefferson,  Jenkins,  Johnson,  Lincoln,  McDuffie,  Richmond, 
Taliaferro,  Washington,  Wilkes,  and  Warren,  which  shall  constitute  the  north- 
eastern division ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Berrien,  Brooks,  Charlton,  Clinch,  Coffee,  Decatur,  Echols,  Grady, 
Irwin,  Lowndes,  Pierce,  and  Ware,  which  shall  constitute  the  southwestern 
division;  and  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Baker,  Ben  Hill,  Calhoun,  Crisp,  Colquitt,  Dougherty,  Lee,  Miller, 
Mitchell,  Thomas,  Tift,  Turner,  and  Worth,  which  shall  constitute  the  Albany 
division.  Terms  of  the  district  court  for  the  western  division  shall  be  held  at 
Macon  on  the  first  Mondays  in  May  and  October ;  for  the  eastern  division,  at 
Savannah  on  the  second  Tuesdays  in  February,  May,  August,  and  November ; 
for  the  northeastern  division,  at  Augusta  on  the  first  Monday  in  April  and  the 
third  Monday  in  November;  for  the  southwestern  division,  at  Valdosta  on  the 
second  Mondays  in  June  and  December;  and  for  the  Albany  division,  at  Al- 
bany on  the  third  Mondays  in  June  and  December.  \S6  Stat.  L.  1108.] 


In  the  fieveral  Acts  authorizing  the  holding 
of  terms  of  court  at  Athens,  Albany,  Rome, 
and  Valdosta,  there  were  provisions  requir- 
ing free  accommodations  to  be  furnished  for 
the  purpose.  Since  then  federal  buildings 
have  been  erected  in  those  cities,  so  that 
those  provisions  have  become  obsolete  and 
are  omitted.      The  Act  of  April  7,  1904,  eh. 


MO,  33  Stat.  L.  161,  10  Fed.  Stat.  Annot. 
212,  fixed  the  time  for  holding  the  spring 
term  of  the  court  at  Athens  on  the  fourth 
Monday  in  April.  Upon  the  recommendation 
of  the  district  .judge  and  the  district  attor- 
ney this  has  been  changed  to  the  second  Mon- 
day in  April.  Otherwise  the  section  was 
substantially  the  existing  law. 


Sec.  78.  \_Idaho.'\  The  State  of  Idaho  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  Idaho.  It  is  divided  into  four  divisions,  to  be 
known  as  the  northern,  central,  southern,  and  eastern  divisions.  The  territory 
embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties 
of  Bonner,  Kootenai,  and  Shoshone,  shall  constitute  the  northern  division  of 
said  district;  and  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Idaho,  Latah,  and  Nez  Perce,  shall  constitute  the  central  division 
of  said  district;  and  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Ada,  Boise,  Blaine,  Cassia,  Twin  Falls,  Canyon,  Elmore,  linooln, 
Owyhee,  and  Washington,  shall  constitute  the  southern  division  of  said  district ; 
and  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Ban- 
nock, Bear  Lake,  Bingham,  Custer,  Fremont,  Lemhi,  and  Oneida,  shall  con- 
stitute the  eastern  division  of  said  district.  Terms  of  the  district  court  for  the 
northern  division  of  said  district  shall  be  held  at  Coeur  d'Alene  City  on  the 
fourth  Monday  in  May  and  the  third  Monday  in  November;  for  the  central 
flivision,  at  Moscow  on  the  second  Monday  in  May  and  the  first  Monday  in 
November;  for  the  southern  division,  at  Boise  City  on  the  second  Mondays 
in  February  and  September ;  and  for  the  eastern  division,  at  Pocatello  on  the 
second  Mondays  in  March  and  October.  The  clerk  of  the  court  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  Coeur  d'Alene  City,  at  Moscow,  at 
Boise  City,  and  at  Pacatello  [sic],  which  shall  be  open  at  all  times  for  the 
transaction  of  the  business  of  the  court.   \_36  Stat.  L.  1109.'] 

This  section,  with  some  changes,  is  drawn  tory  "  in  the  Act  of  June  1,  1898,  ch.  369,  30 

from  Acts  set  forth  in  4  Fed.  Stat.  Annot.  26,  Stat.   L.   423,  4  Fed.  Stat.  Annot.  27,  are 

700,  701.      The  words  "including  any  and  omitted, 
all    Indian    reservations    within   such    terri- 

Sec.  79.  \ Illinois.]  The  State  of  Illinois  is  divided  into  three  districts,  to 
be  known  as  the  northern,  southern,  and  eastern  districts  of  Illinois.     The 
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northern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Cook,  Dekalb,  Dupage,  Grundy, 
Kane,  Kendall,  Lake,  Lasalle,  McHenry,  and  Will,  which  shall  constitute  the 
eastern  division ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Boone,  Carroll,  Jo  Daviess,  Lee,  Ogle,  Stephenson,  Whiteside,  and 
Winnebago,  which  shall  constitute  the  western  division.  Terms  of  the  district 
court  for  the  eastern  division  shall  be  held  at  Chicago  on  the  first  Mondays  in 
February,  March,  April,  May,  June,  July,  September,  October,  and  November, 
and  the  third  Monday  in  December;  and  for  the  western  division,  at  Freeport 
on  the  third  Mondays  in  April  and  October.  The  clerk  of  the  court  for  the 
northern  district  shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
Chicago  and  at  Freeport,  which  shall  be  kept  open  at  all  times  for  the  trans- 
action of  the  business  of  the  court.  The  marshal  for  the  northern  district  shall 
maintain  an  office  in  the  division  in  which  he  himself  does  not  reside  and  shall 
appoint  at  least  one  deputy  who  shall  reside  therein.  The  southern  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  in  the  counties  of  Bureau,  Fulton,  Henderson,  Henry,  Ejiox,  Liv- 
ingston, McDonough,  Marshall,  Mercer,  Putnam,  Peoria,  Eock  Island,  Stark, 
Tazewell,  Warren,  and  Woodford,  which  shall  constitute  the  northern  division ; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Adams, 
Bond,  Brown,  Calhoun,  Cass,  Christian,  Dewitt,  Greene,  Hancock,  Jersey, 
Lrogan,  McLean,  Macon,  Macoupin,  Madison,  Mason,  Menard,  Montgomery, 
Morgan,  Pike,  Sangamon,  Schuyler,  and  Scott,  which  shall  constitute  the 
southern  division.  Terms  of  the  district  court  for  the  northern  division  shall 
lie  held  at  Peoria  on  the  third  Mondays  in  April  and  October ;  for  the  southern 
division,  at  Springfield  on  the  first  Mondays  in  January  and  June,  and  at 
Quincy  on  the  first  Mondays  in  March  and  September.  The  clerk  of  the  court 
for  the  southern  district  shall  maintain  an  office  in  charge  of  himself  or  a 
deputy  at  Peoria,  at  Springfield,  and  at  Quincy,  which  shall  be  kept  open  at  all 
times  for  the  transaction  of  the  business  of  the  court  The  marshal  for  said 
southern  district  shall  appoint  at  least  one  deputy  residing  in  the  said  northern 
division,  who  shall  maintain  an  office  at  Peoria.  The  eastern  district  shall  in- 
clude the  territory  embraced  on  the  first  day  of  July,  nineteen  himdred  and  ten, 
in  the  counties  of  Alexander,  Champaign,  Clark,  Clay,  Clinton,  Coles,  Craw- 
ford, Cumberland,  Douglas,  Edgar,  Edwards,  Effingham,  Fayette,  Ford, 
Franklin,  Gallatin,  Hamilton,  Hardin,  Iroquois,  Jackson,  Jasper,  Jefferson, 
Johnson,  Kankakee,  Lawrence,  Marion,  Massac,  Monroe,  Moultrie,  Perry,  Piatt, 
Pope,  Pulaski,  Randolph,  Richland,  Saint  Clair,  Saline,  Shelby,  Union,  Vermil- 
ion, Wabash,  Washington,  Wayne,  White,  and  Williamson.  Terms  of  the  dis- 
trict court  for  the  eastern  district  shall  be  held  at  Danville  on  the  first  Mondays 
in  March  and  September ;  at  Cairo  on  the  first  Mondays  in  April  and  October ; 
and  at  East  Saint  Louis  on  the  first  Mondays  in  May  and  November.  The 
c'lerk  of  the  court  for  the  eastern  district  shall  maintain  an  office  in  charge  of 
himself  or  a  deputy  at  Danville,  at  Cairo,  and  at  East  Saint  Louis,  which  shall 
be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court,  and 
shall  there  keep  the  records,  files,  and  documents  pertaining  to  the  court  at  that 
place.     [56  SiaL  L.  1110.'] 

Acting  under  the  authority  of  K.  S.  sec.  and   November,   in   addition   to   the   regular 

918,   4   Fed.   Stat.   Annot.    585,   the  district  July    and    December    terms.      The    district 

judge   for   the   northern   district  of   Illinois  judge    and    the    district   attorney   joined    in 

appointed  special  terms  of  court  to  be  held  recommending   that    these   special    terms   be 

at  Chicago  on  the  first  Mondays  in  February,  carried  into   the  revision  as  regular  terms, 

March,  April,  May,  June,  September,  October,  which  has  been  done. 
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Sec.  80.  [/wJiana,]  The  State  of  Indiana  shall  constitute  one  judicial  dis- 
trict, to  be  known  as  the  district  of  Indiana.  Terms  of  the  district  court  shall 
be  held  at  Indianapolis  on  the  first  Tuesdays  in  May  and  November;  at  New 
Albany  on  the  first  Mondays  in  January  and  July ;  at  Evansville  on  the  first 
Mondays  in  April  and  October;  at  Fort  Wayne  on  the  second  Tuesdays  in 
June  and  December ;  and  at  Hanmiond  on  the  third  Tuesdays  in  April  and  Oc- 
tober. The  clerk  of  the  court  shall  appoint  four  deputy  clerks^  one  of  whom 
shall  reside  and  keep  his  ofiice  at  New  Allwiny,  one  at  Evansville,  one  at  Fort 
Wayne,  and  one  at  Hammond.  Each  deputy  shall  keep  in  his  office  full  records 
of  all  actions  and  proceedings  of  the  district  court  held  at  that  place.  \^S6 
8taL  L.  1110.] 

This  Section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  81.  [Iowa.]  The  State  of  Iowa  is  divided  into  two  judicial  districts, 
to  be  known  as  the  northern  and  southern  districts  of  Iowa.  The  northern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Allamakee,  Dubuque,  Buchanan,  Clayton, 
Delaware,  Fayette,  Winneshiek,  Howard,  Chickasaw,  Bremer,  Blackhawk, 
Floyd,  Mitchell,  and  Jackson,  which  shall  constitute  the  eastern  division  of 
said  district;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Jones,  Cedar,  Linn,  Johnson,  Iowa,  Benton,  Tama,  Grundy,  and 
Hardin,  which  shall  constitute  the  Cedar  Rapids  division;  also  tlie  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Emmet,  Palo  Alto,  Poca- 
hontas, Calhoun,  Kossuth,  Humboldt,  Webster,  Winnebago,  Hancock,  Wright, 
Hamilton,  Worth,  Cerro  Gordo,  Franklin,  and  Butler,  which  shall  constitute 
the  central  division ;  also  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Dickinson,  Clay,  Buena  Vista,  Sac,  Osceola,  O'Brien,  Cberokee, 
Ida,  Lyon,  Sioux,  Plymouth,  Woodbury,  and  Monona,  which  shall  constitute 
the  western  division.  Terms  of  the  district  court  for  the  eastern  division  shall 
be  held  at  Dubuque  on  the  fourth  Tuesday  in  April  and  the  first  Tuesday  in 
December,  and  at  Waterloo  on  the  second  Tuesdays  in  May  and  September ;  for 
the  Cedar  Rapids  division,  at  Cedar  Rapids  on  the  first  Tuesday  in  April  and 
the  fourth  Tuesday  in  September ;  for  the  central  division,  at  Fort  Dodge  on 
the  second  Tuesdays  in  June  and  IN^ovember;  and  for  the  western  division,  at 
Sioux  City  on  the  fourth  Tuesday  in  May  and  the  third  Tuesday  in  October. 
The  southern  district  shall  include  th\B  territory  embraced  on  the  first  day  of 
July,  nineteen  himdred  and  ten,  in  the  counties  of  Louisa,  Henry,  Des  Moines, 
Lee,  and  Van  Buren,  which  shall  constitute  the  eastern  division  of  said  dis- 
trict ;  also  tte  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Marshall,  Story,  Boone,  Greene,  Guthrie,  Dallas,  Polk,  Jasper,  Poweshiek, 
Marion,  Warren,  and  Madison,  which  shall  constitute  the  central  division 
of  said  district ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Carroll,  C^a^vfo^d,  Harrison,  Shelby,  Audubon,  Cass,  Pottawat- 
tamie, Mills,  and  Montgomery,  which  shall  constitute  the  westerti  division  of 
said  district;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Adair,  Adams,  Clarke,  Decatur,  Fremont,  Lucas,  Page,  Ringgold, 
Taylor,  Union,  and  Wayne,  which  shall  constitute  the  southern  division  of  said 
district ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties 
of  Scott,  ^luscatine,  Washinsrton,  and  Clinton,  which  shall  constitute  the  Dav- 
enport division  of  said  district;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  coimties  of  Davis,  Appanoose,  Mahaska,  Keokuk,  JeflFerson, 
Monroe,  and  Wapello,  which  shall  constitute  the  Ottumwa  division  of  said  dis- 
trict    Terms  of  the  district  court  for  the  eastern  division  shall  be  held  at 
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Keokuk  on  the  second  Tuesday  in  April  and  the  third  Tuesday  in  October; 
for  the  central  division,  at  Des  Moines  on  the  second  Tuesday  in  May  and  the 
third  Tuesday  in  November ;  for  the  western  division,  at  Council  Bluffs  on  tlie 
E€cond  Tuesday  in  March  and  the  third  Tuesday  in  September;  for  the  south- 
ern division,  at  Creston  on  the  fourth  Tuesday  in  March  and  the  first  Tuesday 
in  November ;  for  the  Davenport  division,  at  Davenport  on  the  fourth  Tuesday 
in  April  and  the  first  Tuesday  in  October ;  and  for  the  Ottumwa  division,  at 
Ottumwa  on  the  first  Monday  after  the  fourth  Tuesday  in  March,  and  the 
first  Monday  after  the  third  Tuesday  in  October.  The  clerk  of  the  court  for 
said  district  shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Daven- 
port and  at  Ottumwa,  for  the  transaction  of  the  business  of  said  divisions.  [56 
8tai.  L.  1111.] 

Thu  section  states  condsely  what  was  the  existing  law. 

Sec.  82,  [Kansas.']  The  State  of  Kansas  shall  constitute  one  judicial  dis- 
trict, to  be  known  as  the  district  of  Kansas.  It  is  divided  into  three  divisions, 
to  be  known  as  the  first,  second,  and  third  divisions  of  the  district  of  Kansas. 
The  first  division  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Atchison,  Brown,  Chase,  Cheyenne, 
Clay,  Cloud,  Decatur,  Dickinson,  Doniphan,  Douglas,  Ellis,  Franklin,  Geary, 
Gove,  Graham,  Jackson,  Jefferson,  Jewell,  Johnson,  Leavenworth,  Lincoln, 
Logan,  Lyon,  Marion,  Marshall,  Mitchell,  Morris,  Nemaha,  Norton,  Osage, 
Osborne,  Ottawa,  Phillips,  Pottawatomie,  Rawlins,  Republic,  Riley,  Rooks, 
Buasell,  Saline,  Shawnee,  Sheridan,  Sherman,  Smith,  Thomas,  Trego,  Wabaun- 
see, Wallace,  Washington,  and  Wyandotte.  The  second  division  shalLinclude 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Barber, 
Barton,  Butler,  Clark,  Comanche,  Cowley,  Edwards,  Ellsworth,  Finney,  Ford, 
Grant,  Gray,  Greeley,  Hamilton,  Harper,  Harvey,  Hodgeman,  Haskell,  King- 
man, Kiowa,  Kearny,  Lane,  McPherson,  Morton,  Meade,  Ness,  Pratt,  Pawnee, 
Reno,  Rice,  Rush,  Scott,  Sedgwick,  Stafford,  Stevens,  Seward,  Sumner,  Stan- 
ton, and  Wichita.  The  third  division  shall  include  the  territory  embraced  on 
the  said  date  last  mentioned  in  the  counties  of  Allen,  Anderson,  Bourbon, 
Cherokee,  Coffey,  Chautauqua,  Crawford,  Elk,  Greenwood,  Labette,  Linn, 
Miami,  Montgomery,  Neosho,  Wilson,  and  Woodson.  Terms  of  the  district 
court  for  the  first  division  shall  be  held  at  Leavenworth  on  the  second  Monday 
in  October;  at  Topeka  on  the  second  Monday  in  April;  at  Kansas  City  on  the 
second  Monday  in  January  and  the  first  Monday  in  October ;  and  at  Salina  on 
the  second  Monday  in  May ;  but  no  cause,  action,  or  proceeding  shall  be  tried 
or  considered  at  any  term  held  at  Salina  unless  by  consent  of  all  the  parties 
thereto,  or  by  order  of  the  court  for  caiise.  Terms  of  the  district  court  for  the 
second  division  shall  be  held  at  Wichita  on  the  second  Mondays  in  March  and 
September;  and  for  the  third  division,  at  Fort  Scott  on  the  first  Monday  in: 
May  and  tiae  second  Monday  in  November.  The  clerk  of  the  district  court 
shall  appoint  two  deputies,  one  of  whom  shall  reside  and  keep  his  office  at  Fort 
Soott,  and  the  other  at  Wichita;  and  the  marshal  shall  appoint  a  deputy  who 
shall  reside  and  keep  his  office  at  Fort  Scott.     [36  Stat.  L.  11  IS.] 

The  provision  in  the  Act  of  Aug.  0,  1888,  L.  849,  10  Fed.  Stat.  Annot.  213,  that  "hut  a 

ch,  817,  sec.  2,  26  Stat.  L.  392,  4  Fed.  Stat.  jury  shall  not  attend  said  October  term  ex- 

Annot.  175,  that  the  clerk  and  marshal  shall  cepting  upon  the  ordef  of  the  court,"  is  also 

each  appoint  a  deputy  who  shall  reside  at  omitted,  the  district  attorney  saying  that  the 

Salina.  upon  the  recommendation  of  the  dis-  court  always  orders  grand  and  petit  juries 

trict  attorney  is  omitted  as  obsolete,  as  court  is  for  every  term  of  court  held  at  Kansas  City, 

very  rarely  held  at  Salina,  and  such  deputies  Kansas.      Retention    of    the    provision    waa 

are  not  now  maintained  there.    The  provision  therefore  deemed  useless, 
in  the  Act  of  Feb.  19,  1903,  ch.  709,  32  Stat. 
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Sec.  88.  IKentwkj/.]  The  State  of  Kentucky  is  divided  into  two  districtfl, 
to  be  known  as  the  eastern  and  western  districts  of  Ejentucky.  The  eastern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Carroll,  Trimble,  Henry,  Shelby,  Ander- 
son, Mercer,  Boyle,  Gallatin,  Boone,  Kenton,  Campbell,  Pendleton,  Grant, 
Owen,  Franklin,  Bourbon,  Scott,  Woodford,  Fayette,  Jessamine,  Garrard, 
Madison,  LincoLci,  Kockcastle,  Pulaski,  Wayne,  Whitley,  Bell,  Knox,  Harlan, 
Laurel,  Clay,  Leslie,  Letcher,  Perry,  Owsley,  Jackson,  Estill,  Lee,  Breathitt, 
Knott,  Pike,  Floyd,  Magoffin,  Martin,  Johnson,  Lawrence,  Boyd,  Greenup, 
Carter,  Elliott,  Morgan,  Wolfe,  Powell,  Menifee,  Clark,  Montgomery,  Bathj 
Rowan,  Lewis,  Fleming,  Mason,  Bracken,  Robertson,  Nicholas,  and  Harrison, 
with  the  waters  thereof.  Terms  of  the  district  court  for  the  eastern  district 
shall  be  held  at  Frankfort  on  the  second  Monday  in  March  and  the  fourth 
Monday  in  September ;  at  Covington  on  the  first  Monday  in  April  and  the  third 
Monday  in  October;  at  Richmond  on  the  fourth  Monday  in  April  and  the 
second  Monday  in  November ;  at  London  on  the  second  Monday  in  May  and  the 
fourth  Monday  in  November;  at  Catlettsburg  on  the  fourth  Monday  in  May 
and  the  second  Monday  in  December ;  and  at  Jackson  on  the  first  Monday  in 
March  and  the  third  Monday  in  September :  Provided,  That  suitable  rooms  and 
accommodations  are  furnished  for  holding  court  at  Jackson  free  of  expense  to 
the  Government  until  such  time  as  a  public  building  shall  be  erected  there. 
The  western  district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  Oldham,  Jefferson,  Spencer, 
Bullitt,  Nelson,  Washington,  Marion,  Larue,  Taylor,  Casey,  Green,  Adair, 
Russell,  Clinton,  Cumberland,  Monroe,  Metcalfe,  Allen,  Barren,  Simpson, 
Logan,  Warren,  Butler,  Hart,  Edmonson,  Grayson,  Hardin,  Meade,  Breckin- 
ridge, Hancock,  Daviess,  Ohio,  McLean,  Muhlenberg,  Todd,  Christian,  Trigg, 
Lyon,  Caldwell,  Livingston,  Crittenden,  Hopkins,  Webster,  Henderson,  Union, 
Marshall,  Calloway,  McCracken,  Graves,  Ballard,  Carlisle,  Hickman,  and  Ful- 
ton, with  the  waters  thereof.  Terms  of  the  district  court  for  4;he  western  dis- 
trict shall  be  held  at  Louisville  on  the  second  Mondays  in  March  and  October ; 
at  Owensboro  on  the  first  Monday  in  May  and  the  fourth  Monday  in  November ; 
at  Paducah  on  the  third  Mondays  in  April  and  November;  and  at  Bowling 
Green  on  the  third  Monday  in  May  and  the  second  Monday  in  December. 
The  clerk  of  the  court  for  the  eastern  district  shall  maintain  an  office  in 
charge  of  himself  or  a  deputy  at  Frankfort,  at  Covington,  at  Richmond,  at 
London,  at  Catlettsburg,  and  at  Jackson ;  and  the  clerk  for  the  western  district 
shall  maintain  an  office  in  chaise  of  himself  or  a  deputy  at  Louisville,  at  Owens- 
boro, at  Paducah,  and  at  Bowling  Green,  each  of  which  offices  shall  be  kept 
open  at  all  times  for  the  transaction  of  the  business  of  said  court  The  clerks 
of  the  courts  for  the  eastern  and  western  districts,  upon  issuing  original 
process  in  a  civil  action,  shall  make  it  returnable  to  the  court  nearest  to  the 
county  of  the  residence  of  the  defendant,  or  of  th^t  defendant  whose  county 
is  nearest  to  a  court,  and  shall,  immediately  upon  payment  by  the  plaintiff  of 
his  fees  accrued,  send  the  papers  filed  to  the  clerk  of  the  court  to  which  the 
process  is  made  returnable ;  and  whenever  the  process  is  not  thus  made  return- 
able, any  defendant  may,  upon  motion,  on  or  before  the  calling  of  the  cause. 
Lave  it  transferred  to  the  coiirt  to  which  it  should  have  been  sent  had  the  clerk 
known  the  residence  of  the  defendant  when  the  action  was  brought  IS6  Stat 
L.  1112.1 

With  the  exception  of  the  reduction  of  the  notes  at  the  be^nning  of  this  chapter,  this 
number  of  clerks  of  court  in  each  of  the  judi-  section  states  in  eonc&e  language  what  was 
cial   districts,    as  explained    in    tlie  general       (he  existing  law. 
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Sec.  84.  \Ijovim,(mau\  The  State  of  Louisiana  is  divided  into  two  judicial 
districts,  to  be  known  as  the  eastern  and  western  districts  of  Louisiana.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  parishes  of  Assumption,  Iberia,  Jefferson, 
Lafourche,  Orleans,  Plaquemines,  Saint  Bernard,  Saint  Charles,  Saint  James, 
Saint  John  the  Baptist,  Saint  Mary,  Saint  Tanmiany,  Tangipahoa,  Terre- 
bonne, and  Washington,  which  shall  constitute  the  New  Orleans  division ;  also 
the  territory  embraced  on  the  date  last  mentioned  in  the  parishes  of  Ascension, 
East  Baton  Rouge,  East  Feliciana,  Livingston,  Pointe  Coupee,  Saint  Helena, 
West  Baton  Rouge,  Iberville,  and  West  Feliciana,  which  shall  constitute  the 
Baton  Rouge  division  of  said  district.  Terms  of  the  district  court  for  the  New 
Orleans  division  shall  be  held  at  New  Orleans  on  the  third  Mondays  in  Feb- 
ruary, May,  and  November ;  and  for  the  Baton  Rouge  division,  at  Baton  Rouge 
on  the  second  Mondays  in  April  and  November.  The  clerk  of  the  court  for 
the  eastern  district  shall  maintain  an  of&ce  in  chargiB  of  himself  or  a  deputy 
at  New  Orleans  and  at  Baton  Rouge  which  shall  be  kept  open  at  all  times  for 
the  transaction  of  the  business  of  the  court.  The  western  district  shall  include 
the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in 
the  parishes  of  Saint  Landry,  Evangeline,  Saint  Martin,  Lafayette,  and  Ver- 
milion, which  shall  constitute  the  Opelousas  division  of  said  district;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  parishes  of  Rapides, 
Avoyelles,  Catahoula,  La  Salle,  Grant,  and  Winn,  which  shall  constitute  the 
Alffi^andria  division  of  said  district;  also  the  territory  embraced  on  the  said 
date  last  mentioned  in  the  parishes  of  Caddo,  De  Soto,  Bossier,  Webster,  Clai- 
borne, Bienville,  Natchitoches,  Sabine,  and  Red  River,  which  shall  constitute 
the  Shreveport  division  of  said  district;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  parishes  of  Ouachita,  Franklin,  Richland,  More- 
house, East  Carroll,  West  Carroll,  Madison,  Tensas,  Concordia,  Union,  Cald- 
well, Jackson,  and  Lincoln,  which  shall  constitute  the  Monroe  division  of  said 
district ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the  parishes 
of  Acadia,  Calcasieu,  Cameron,  and  Vernon,  which  shall  constitute  the  Lake 
Charles  division  of  said  district  Terms  of  the  district  court  for  the  Opelousas 
division  shall  be  held  at  Opelousas  on  the  first  Mondays  in  January  and  June; 
for  the  Alexandria  division,  at  Alexandria  on  the  fourth  Mondays  in  January 
and  June ;  for  the  Shreveport  division,  at  Shreveport  on  the  third  Mondays  in 
February  and  October;  for  the  Monroe  division,  at  Monroe  on  the  first  Mon- 
days in  April  and  October ;  and  for  the  Lake  Charles  division,  at  Lake  Charles 
on  the  third  Mondays  in  May  and  December.  The  clerk  of  the  court  for  the 
western  district  shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
Opelousas,  at  Alexandria,  at  Shreveport,  at  Monroe,  and  at  Lake  Charles, 
which  shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the 
court.   \Se  Stat.  L.  1113,'] 

In  the  Act  of  Aug.  8,  1888,  ch.  789,  25  Stat.  given  them   it  is  difficult  to  describe  them. 

L.  388,  4  Fed.  Stat.  Annot.  33,  dividing  the  Since  it  is  the  general  policy  of  Congress,  as 

western  district  of  Louisiana  into  divisions,  a  matter  of  necessity  for  simple  reference,  to 

and  fixing  the  places  at  which  process  issued  give  some  definite  name  to  each  division  ere- 

in  cases  arising  in  certain  counties  shall  be  ated,  the  name  of  the  city  at  which  the  court 

returnable,  and  in  later  Acts  of  a  similar  for  each  division  is  held  has  been  given  the 

character,  no  specific  name  is  given  the  divi-  division, 
sions  created.    Unless  some  specific  name  be 

Sec.  86.  [Maine.'\  The  State  of  Maine  shall  constitute  one  judicial  dis- 
trict, to  be  known  as  the  district  of  Maine.  Terms  of  the  district  court  shall 
be  held  at  the  times  and  places  following:  At  Portland,  on  the  first  Tuesday  in 
April,  on  the  third  Tuesday  in  September,  and  on  the  second  Tuesday  in  De- 
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cember ;  at  Bangor,  on  the  first  Tuesday  in  June :  Provided,  however.  That  in 
the  year  nineteen  hundred  and  twelve  a  session  shall  be  also  held  at  Portland 
on  tike  first  Tuesday  in  Febniary.     [^7  8tai.  L. .] 

This  section  was  amended  to  read  as  here  given  by  the  Act  of  Dec.  22,  1911. 

Sec.  86.  \^Maryland.]  The  State  of  Maryland  shall  constitute  one  judicial 
district,  to  be  known  as  the  district  of  Maryland.  TerniB  of  the  district  court 
shall  be  held  at  Baltimore  on  the  first  Tuesdays  in  March,  June,  September, 
and  December ;  and  at  Cumberland  on  the  second  Monday  in  May  and  the  last 
Monday  in  September.  The  clerk  of  the  court  shall  appoint  a  deputy  who 
shall  reside  and  maintain  an  office  at  Cumberland,  unless  the  clerk  shall  him- 
self reside  there ;  and  the  marshal  shall  also  appoint  a  deputy,  who  shall  reside 
and  maintain  an  office  at  Cumberland,  unless  he  shall  himself  reside  there.  [36 
Stat.  L.  lllJIf.'] 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  87.  {Massachusetts.]  The  State  of  Massachusetts  shall  constitute  one 
judicial  district,  to  be  known  as  the  district  of  Massachusetts.  Terms  of  the 
district  court  shall  be  held  at  Boston  on  the  third  Tuesday  in  March,  the  fourth 
Tuesday  in  June,  the  second  Tuesday  in  September,  and  the  first  Tuesday  in 
December ;  and  at  Springfield,  on  the  second  Tuesdays  in  May  and  December : 
Provided,  That  suitable  rooms  and  accommodations  for  holding  court  at  Spring- 
field shall  be  furnished  free  of  expense  to  the  Government  until  such  time  as  a 
Federal  building  shall  be  erected  there  for  that  purpose.  The  marshal  and  the 
clerk  for  said  district  shall  each  appoint  at  least  one  deputy,  to  reside  in  Spring- 
field and  to  maintain  an  office  at  that  place.    [36  Stat.  L.  lllJfh^ 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  88.  [Michigan.]  The  State  of  Michigan  is  divided  into  two  judicial 
districts,  to  be  known  as  the  eastern  and  western  districts  of  Michigan.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
r.ineteen  hundred  and  ten,  in  the  counties  of  Alcona,  Alpena,  Arenao,  Bay, 
Cheboygan,  Clare,  Crawford,  Genesee,  Gladwin,  Gratiot,  Huron,  Iosco,  Isa- 
bella, Midland,  Montmorency,  Ogemaw,  Oscoda,  Otsego,  Presque  Isle,  Ros- 
common, Saginaw,  Shiawassee,  and  Tuscola,  which  shall  constitute  the  northern 
division ;  also  the  territory  embraced  on  the  date  last  menticmed  in  the  counties 
of  Branch,  Calhoun,  Clinton,  Hillsdale,  Ingham,  Jackson,  Lapeer,  Lenawee, 
Livingston,  Macomb,  Monroe,  Oakland,  St  Clair,  Sanilac,  Washtenaw,  and 
Wayne,  which  shall  constitute  the  southern  division  of  said  district.  Terms 
of  the  district  court  for  the  southern  division  shall  be  held  at  Detroit  on  the 
first  Tuesdays  in  March,  June,  and  November;  for  the  northern  division,  at 
Bay  City  on  the  first  Tuesdays  in  May  and  October,  and  at  Port  Huron  in  the 
discretion  of  the  judge  of  said  court  and  at  such  times  as  he  shall  appoint  there- 
for. There  shall  also  be  held  a  special  or  adjourned  term  of  the  district  court 
at  Bay  City  for  the  hearing  of  admiralty  causes,  beginning  in  the  month  of 
February  in  each  year.  The  western  district  shall  include  the  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Alger,  Baraga,  Chippewa,  Delta,  Dickinson,  Gogebic,  Houghton,  Iron,  Ke- 
weenaw, Luce,  Mackinac,  Marquette,  Menominee,  Ontonagon,  and  Schoolcraft, 
which  shall  constitute  the  northern  division ;  also  the  territory  embraced  on  the 
said  date  last  mentioned  in  the  counties  of  Allegan,  Antrim,  Barry,  Benzie, 
Berrien,  Cass,  Charlevoix,  Eaton,  Emmet,  Grand  Traverse,  Ionia,  Kalamazoo^ 
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Kalkaska,  Kent,  Lake,  Leelanau,  Manistee,  Mason,  Mecosta,  Missaukee,  Mont- 
calm, Muskegon,  Newaygo,  Oceana,  Osceola,  Ottawa,  St.  Joseph,  Van  Buren, 
and  Wexford,  which  shall  constitute  the  southern  division  of  said  district. 
Terms  of  the  district  court  for  the  southern  division  shall  be  held  at  Grand 
Bapidfl  on  the  first  Tuesdays  in  March  and  October;  and  for  the  northern 
division,  at  Marquette  on  the  first  Tuesdays  in  May  and  September.  All  issues 
of  fact  shall  be  tried  at  the  terms  held  in  the  division  where  such  suits  shall 
be  commenced.  Actions  in  rem  and  admiralty  may  be  brought  in  whichever 
division  of  the  eastern  district  service  can  be  had  upon  the  res.  Nothing  herein 
contained  shall  prevent  the  district  court  of  the  western  division  from  regu- 
lating, by  general  rule,  the  venue  of  transitory  actions  either  at  law  or  in 
equity,  or  from  changing  the  same  for  cause.  The  clerk  of  the  court  for  the 
western  district  shall  reside  and  keep  his  office  at  Grand  Bapids,  and  shall 
also  appoint  a  deputy  clerk  for  said  court  held  at  Marquette,  who  shall  reside 
and  keep  his  office  at  that  place.  The  marshal  for  said  western  district  shall 
keep  an  office  and  a  deputy  marshal  at  Marquette.  The  clerk  of  the  court  for 
the  eastern  district  shall  keep  his  office  at  the  city  of  Detroit,  and  shall  appoint 
a  deputy  for  the  court  held  at  Bay  City,  who  shall  reside  and  keep  his  office  at 
that  place.  The  marshal  for  said  district  shall  keep  an  office  and  a  deputy 
marshal  at  Bay  City,  and  mileage  on  service  of  process  in  said  northern  division 
shall  be  computed  from  Bay  City.   [56  8tai.  L.  lllJh'] 

This  section  states  in  condae  terms  what  was  the  existing  law. 

Ssc.  89.  [Minnesota,']  The  State  of  Minnesota  shall  constitute  one  judicial 
district,  to  be  known  as  the  district  of  Minnesota.  It  is  divided  into  six  divi- 
sions, to  be  known  as  the  first,  second,  third,  fourth,  fifth,  and  sixth  divisions. 
The  first  division  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Winona,  Wabasha,  Olmsted, 
Dodge,  Steele,  Mower,  Fillmore,  and  Houston.  The  seoond  division  shall  in- 
clude the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Free- 
bom,  Faribault,  Martin,  Jackson,  Nobles,  Bock,  Pipestone,  Murray,  Cotton- 
wood, Watonwan,  Blue  Earth,  Waseca,  Lesueur,  Nicollet,  Brown,  Redwood, 
Lyon,  Lincoln,  Yellow  Medicine,  Sibley,  and  Lac  qui  Parla  The  third  divi- 
sion shall  include  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Chisago,  Washington,  Eamsey,  Dakota,  Goodhue,  Rice,  and  Scott. 
The  fourth  division  shall  include  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Hennepin,  Wright,  Meeker,  Kandiyohi,  Swift,  Chip- 
pewa, Renville,  McLeod,  Carver,  Anoka,  Sherburne,  and  Isanti.  The  fifth 
division  shall  include  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Cook,  Lake,  Saint  Louis,  Itasca,  Koochiching,  Cass,  Crow  Wing, 
Aitkin,  Carlton,  Pine,  Kanabec,  Mille  Lacs,  Morrison,  and  Benton.  The  sixth 
division  shall  include  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Steams,  Pope,  Stevens,  Bigstone,  Traverse,  Grant,  Douglas,  Todd, 
Ottertail,  Roseau,  Wilkin,  Clay,  Becker,  Wadena,  Norman,  Polk,  Red  Lake, 
Marshall,  Kittson,  Beltrami,  Clearwater,  Mahnomen,  and  Hubbard.  Terms 
of  the  district  court  for  the  first  division  shall  be  held  at  Winona  on  the  third 
Tuesdays  in  May  and  November;  for  the  second  division,  at  Mankato  on  the 
fourth  Tuesdays  in  April  and  October;  for  the  third  division,  at  Saint  Paul 
on  the  first  Tuesdays  in  June  and  December ;  for  the  fourth  division,  at  Minne- 
apolis on  the  first  Tuesdays  in  April  and  October;  for  the  fifth  division,  at 
Duluth  on  the  second  Tuesdays  in  January  and  July;  and  for  the  sixth  divi- 
sion, at  Fergus  Falls  on  the  first  TuosfUiy  in  May  and  second  Tuesday  in 
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November.  The  clerk  of  the  court  shall  appoint  a  deputy  clerk  at  each  place 
where  the  court  is  now  required  to  be  held  at  which  the  clerk  shall  not  himself 
reside,  who  shall  keep  his  office  and  reside  at  the  place  appointed  for  the  hold- 
ing of  said  court.   [56  Stat,  L.  1116.] 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  90.  [Mississippi.]  The  State  of  Mississippi  is  divided  into  two 
judicial  districts,  to  be  known  as  the  northern  and  southern  districts  of  Mis- 
sissippi. The  northern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alcorn,  Attala, 
Chickasaw,  Choctaw,  Clay,  Itawamba,  Lee,  Lowndes,  Monroe,  Oktibbeha, 
Pontotoc,  Prentiss,  Tishomingo,  and  Winston,  which  shall  constitute  the  eastern 
division  of  said  district ;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Benton,  Coahoma,  Calhoun,  Carroll,  De  Soto,  Grenada, 
Lafayette,  Marshall,  Montgomery,  Panola,  Quitman,  Tallahatchie,  Tate,  Tip- 
pah, Tunica,  Union,  Webster,  and  Yalobusha,  which  shall  constitute  the 
western  division  of  said  district.  Terms  of  the  district  court  for  the  eastern 
division  shall  be  held  at  Aberdeen  on  the  first  Mondays  in  April  and  October ; 
and  for  the  western  division,  at  Oxford  on  the  first  Mondays  in  June  and  De- 
cember, and  at  Clarksdale  on  the  third  Mondays  in  June  and  December:  Pro- 
vided.  That  suitable  rooms  and  accommodations  for  holding  court  at  Clarksdale 
are  furnished  free  of  expense  to  the  United  States.  The  southern  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  counties  of  Adams,  Amite,  Copiah,  Covington,  Franklin,  Hinds, 
Holmes,  Jefferson,  Jefferson  Davis,  Lawrence,  Lincoln,  Leflore,  Madison,  Pike, 
Kankin,  Simpson,  Smith,  Scott,  Wilkinson,  and  Yazoo,  which  shall  constitute 
the  Jackson  division;  also  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Bolivar,  Claiborne,  Issaquena,  Sharkey,  Sunflower,  Warren, 
and  Washington,  which  shall  constitute  the  western  division ;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Clarke,  Jones,  Jasper, 
Kemper,  Lauderdale,  Leake,  Neshoba,  Newton,  Noxubee,  and  Wayne,  whidi 
shall  constitute  the  eastern  division;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Forrest,  Greene,  Hancock,  Harrison,  Jackson, 
Lamar,  Marion,  Perry,  and  Pearl  River,  which  constitutes  the  southern  divi- 
sion of  said  district.  Terms  of  the  district  court  for  the  Jackson  division  shall 
be  held  at  Jackson  on  the  first  Mondays  in  May  and  November ;  for  the  western, 
division,  at  Vicksburg  on  the  first  Mondays  in  January  and  July;  for  the 
eastern  division,  at  Meridian  on  the  seccoid  Mondays  in  March  and  September; 
and  for  the  southern  division,  at  Biloxi  on  the  third  Mondays  in  February  and 
August  The  clerk  of  the  court  for  each  district  shall  maintain  an  ofiice  in 
charge  of  himself  or  a  deputy  at  each  place  in  his  district  at  which  court  is  now 
required  to  be  held,  at  which  he  shall  not  himself  reside,  which  shall  be  kept 
open  at  all  times  for  the  transaction  of  the  business  of  the  court  The  marshal 
for  each  of  said  districts  shall  maintain  an  ofiice  in  charge  of  himself  or  a 
deputy  at  each  place  of  holding  court  in  his  district.   [S6  Stat.  L.  1116.] 

R.  S.  sec.  572,  4  Fed.  Stat  Annot  665,  668,  by  order,  has  held  the  terms  of  the  District 

fixed  the  times  for  holding  terms  of  the  Dis-  Court  on  the  dates  fixed  for  holding  the  Cir- 

triet  Court  at  Jackson  on  the  fourth  Mon>  cuit  Court,  so  that  both  courts  might  be  held 

days  in  June  and  November;  while  R.  8.  sec.  at  the  same  time.    Since  the  dat^  fixed  for 

658,  4  Fed.  Stat.  Annot.  680,  683,  fixed  the  holding  terms  of  the  Circuit  Court  seem  to  be 

times  for  holding  terms  of  the  Circuit  Court  the  ones  preferred  by  the  court,  the  section 

at  that  place  oii  the  first  Mondays  in  May  has  been  amended  to*  conform  to  that  prelcr- 

and  November.    For  more  than  twentv  vears  ence. 
(so  the  district  attorney  states)    tlie  court. 
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Sec.  91.  [Missouri,]  That  the  State  of  Missouri  is  divided  into  two  judicial 
districts,  to  be  known  as  the  eastern  and  western  districts  of  Missouri.  The  eastern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  city  of  Saint  Louis  and  the  counties  of  Audrian,  Crawford, 
Dent,  Franklin,  Gasconade,  Iron,  Jefferson,  Lincoln,  Maries,  Montgomery,  Phelps, 
Saint  Charles,  Saint  Francois,  Sainte  Qenevieve,  Saint  Louis,  Warren,  and  Wash- 
ington, which  shall  constitute  the  eastern  division  of  said  district;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Adair^  Chariton,  Clark, 
£noz,  Lewis,  Linn,  Macon,  Marion,  Monroe,  Pike,  Balls,  Randolph,  Schuyler, 
Scotland,  and  Shelby,  which  shall  constitute  the  northern  division  of  said  district; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Bollinger, 
Butler,  Cape  Qirardeau,  Carter,  Dunklin,  Madison,  Mississippi,  New  Madrid, 
Pemiscot,  Perry,  Reynolds,  Ripley,  Scott,  Shannon,  Stoddard,  and  Wayne,  which 
shall  constitute  the  southeastern  division  of  said  district.  Terms  of  the  district 
court  for  the  eastern  division  shall  be  held  at  Saint  Louis  on  the  third  Mondays 
in  March  and  September  and  at  Rolla  on  the  second  Mondays  in  January  and  June : 
Provided,  That  suitable  rooms  and  accommodations  for  holding  court  at  Rolla  are 
furnished  free  of  expense  to  the  United  States;  for  the  northern  division  at  Han- 
nibal on  the  fourth  Monday  in  May  and  the  first  Monday  in  December ;  and  for  the 
southeastern  division,  at  Cape  Oirardeau  on  the  second  Mondays  in  April  and 
October.  The  western  district  shall  include  the  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Bates,  Caldwell,  Carroll, 
Cass,  Clay,  Grundy,  Henry,  Jackson,  Johnson,  Lafayette,  Livingston,  Mercer,  Put- 
nam, Ray,  Saint  Clair,  Saline,  and  Sullivan,  which  shall  constitute  the  western 
division ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Barton,  Barry,  Jasper,  Lawrence,  McDonald,  Newton,  Stone,  and  Vernon,  which 
shall  constitute  the  southwestern  division ;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Andrew,  Atchison,  Buchanan,  Clinton,  Dariess, 
Dekalb,  Gentry,  Holt,  Harrison,  Nodaway,  Platte,  and  Worth,  which  shall  con- 
stitute the  Saint  Joseph  division;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Benton,  Boone,  Callaway,  Cooper,  Camden,  Cole, 
Hickory,  Howard,  Miller,  Moniteau,  Morgan,  Osage,  and  Pettis,  which  shall  con- 
stitute the  central  division;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Christian,  Cedar,  Dade,  Dallas,  Douglas,  Greene,  Howell,  Laclede, 
Oregon,  Ozark,  Polk,  Pulaski,  Taney,  Texas,  Webster,  and  Wright,  which  shall 
constitute  the  southern  division.  Terms  of  the  district  court  for  the  western  division 
shall  be  held  at  Kansas  City  on  the  fourth  Monday  in  April  and  the  first  Monday 
in  November,  and  at  Chillicothe  on  the  fourth  Monday  in  May  and  the  first  Monday 
in  December:  Provided,  That  suitable  rooms  and  accommodations  for  holding  court 
at  Chillicothe  are  furnished  free  of  expense  to  the  United  States;  for  the  south- 
western division,  at  Joplin  on  the  second  Mondays  in  June  and  Januanr ;  for  the 
Saint  Joseph  division,  at  Saint  Joseph  on  the  first  Monday  in  March  ana  the  third 
Monday  in  September ;  for  the  central  division,  at  Jefferson  City  on  the  third  Mon- 
days in  March  and  October;  and  for  the  southern  division,  at  Springfield  on  the 
first  Mondays  in  April  and  October.  The  clerk  of  the  court  at  Saint  Louis,  in  the 
eastern  district,  shall  maintain  an  oSice  in  charge  of  himself  or  a  deputy  at  Saint 
Louis  and  Hannibal  and  at  such  other  places  of  holding  court  in  said  district  as  may 
be  deemed  necessary  by  the  judge,  which  shall  be  kept  open  at  all  times  for  the  trans- 
action of  the  business  of  the  court.  The  clerk  of  the  court  for  the  western  district 
shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Kansas  City,  at  Jefferson 
City,  at  Saint  Joseph,  at  Chillicothe,  at  Joplin,  and  at  Springfield,  which  shall  be 
kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court.  The  marshal 
for  each  district  shall  also  maintain  an  office  in  charge  of  himself  or  a  deputy  at  each 
place  at  which  court  is  now  held  in  his  district.  \S7  Stat,  L, .] 

The  above  section  91  was  amended  to  read  to  the  dates  for  holding  terms  for  the  eastern 
88  here  given  by  the  Act  of  Dec.  22,  1911.  division  at  St.  Louis  and  to  the  maintenance 
The  changes  made  by  this  amendment  relate      of  a  clerk's  office  at  St.  Louis  and  Hannibal, 
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Seetion  3  of  the  Act  of  Feb.  28,  1887,  ch. 
271,  24  Stat.  L.  425,  4  Fed.  Stat.  Annot.  649, 
note,  provided  that  terms  of  the  District 
Court  should  be  held  at  Hannibal  on  the  first 
Monday  in  May  and  November. 

The  Act  of  April  10,  1888,  ch.  129,  25  Stat. 
L.  88,  provided  that  terms  of  the  IMstrict 
Court  should  be  held  at  Hannibal  on  the 
fourth  Monday  in  May  and  first  Monday  in 
December,  and  repealed  all  laws  inconsistent 
therewith.  No  reference  was  made  in  this 
Act  to  the  Act  of  1887. 

Then  the  Act  of  May  14,  1890,  ch.  202,  26 
Stat.  L.  106,  4  Fed.  Stat.  Annot.  649,  713, 
specifically  amended  section  3  of  the  Act  of 
1887,  above  cited,  without  any  reference  to  or 
repeal  of  the  Act  of  1888,  and  provided  that 


terms  of  the  District  Court  should  be  held 
at  Hannibal  on  the  first  Monday  in  May  and 
November,  those  being  the  dates  previously 
fixed  for  holding  terms  of  court  at  St.  Louis. 

As  a  matter  of  fact,  the  court  for  that  dis- 
trict has  treated  the  Act  of  April  19,  1888, 
above  cited,  as  being  in  force,  irrespective  of 
the  Act  of  1890,  and  regular  terms  of  the 
court  have  been  held  at  Hannibal  at  the  times 
fixed  in  the  Act  of  1888  ever  since  that  date, 
thus  avoiding  a  confiict  with  the  times  fixed 
for  holding  court  at  St.  Louis. 

In  view  of  the  construction  placed  upon  the 
Act  of  1888  by  the  court,  the  times  ftxed  by 
it  for  holding  court  at  Hannibal  have  been 
carried  into  the  Judicial  Code  section. 


Sec.  92.  IMontana.l  The  State  of  Montana  shall  constitute  one  judicial 
district,  to  be  known  a»  the  district  of  Montana.  Terms  of  the  district  court 
shall  be  held  at  Helena  on  the  first  Mondays  in  April  and  November ;  at  Butte 
on  the  first  Tuesdays  in  February  and  September;  at  Great  Falls  on  the  first 
Mondays  in  May  and  October;  at  Missoula  on  the  first  Mondays  in  January 
and  June ;  and  at  Billings  on  the  first  Mondays  in  March  and  August.  Causes, 
civil  and  criminal,  may  be  transferred  by  the  court  or  judge  thereof  from 
Helena  to  Butte  or  from  Butte  to  Helena,  or  from  Helena  or  Butte  to  Great 
Falls,  or  from  Great  Falls  to  Helena  or  Butte,  in  said  district,  when  the  con- 
venience of  the  parties  or  the  ends  of  justice  would  be  promoted  by  the  transfer; 
and  any  interlocutory  order  may  be  made  by  the  court  or  judge  thereof  in 
either  place.   136  Stat  L.  1118.] 

Except  for  the  addition  of  the  provisions  for  holding  court  at  Missoula  and  at  Billings, 
this  section  states  concisely  what  was  the  existing  law. 

Sec.  93.  [iVe&rasJra.]  The  State  of  Nebraska  shall  constitute  one  judicial 
district  to  be  known  as  the  district  of  Nebraska.  Said  district  is  divided  into 
eight  divisions.  The  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Douglas,  Sarpy,  Washington,  Dodge,  Col- 
fax, Platte,  Nance,  Boone,  Wheeler,  Burt,  Thurston,  Dakota,  Cuming,  Cedar, 
and  Dixon,  shall  constitute  the  Omaha  division;  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Madison,  Antelope,  Knox,  Pierce, 
Stanton,  Wayne,  Holt,  Boyd,  Kock,  Brown,  and  Keya  Paha,  shall  constitute 
the  Norfolk  division ;  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Cherry,  Sheridan,  Dawes,  Box  Butte,  and  Sioux,  shall  constitute 
the  Chadron  division;  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Hall,  Merrick,  Howard,  Greeley,  Garfield,  Valley,  Sherman, 
Buffalo,  Custer,  Loup,  Blaine,  Thomas,  Hooker,  and  Grant,  shall  constitute 
the  Grand  Island  division;  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Lincoln,  Dawson,  Logan,  McPherson,  Keith,  Deuel,  Garden, 
Morrill,  Cheyenne,  Kimball,  Banner,  and  Scott's  Bluff,  shall  constitute  the 
North  Platte  division;  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Cass,  Otoe,  Johnson,  Nemaha,  Pawnee,  Eichardson,  Gage, 
Lancaster,  Saunders,  Butler,  Seward,  Saline,  Jefferson,  Thayer,  Fillmore, 
York,  Polk,  and  Hamilton,  shall  constitute  the  Lincoln  division;  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Clay,  Nuckolls,  Webster, 
Adams,  Kearney,  Franklin,  Harlan,  and  Phelps,  shall  constitute  the  Hastings 
division ;  and  the  territory  embraced  on  the  date  last  mentioned  in  the  counties 
of  Gosper,  Furnas,  Red  Willow,  Frontier,  Hayes,  Hitchcock,  Dundy,  Chase, 
and  Perkins,  shall  constitute  the  McCook  division.     Terms  of  th^  district  court 
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for  the  Omaha  division  shall  be  held  at  Omaha  on  the  first  Monday  in  April 
and  the  fourth  Monday  in  September ;  for  the  Norfolk  division,  at  Norfolk  on 
the  third  Monday  in  September;  for  the  Chadron  division,  at  Chadron  on  the 
second  Monday  in  September;  for  the  Grand  Island  division,  at  Grand  Island 
on  the  second  Monday  in  January;  for  the  North  Platte  division,  at  North 
Platte  on  the  second  Monday  in  June ;  for  the  Lincoln  division,  at  Lincoln  on 
the  second  Monday  in  May  and  the  first  Monday  in  October ;  for  the  Hastings 
division,  at  Hastings  on  the  second  Monday  in  March;  and  for  the  McCook 
division,  at  McCook  on  the  first  Monday  in  March :  Provided,  That  where  pro- 
vision is  made  herein  for  holding  coTirt  at  places  where  there  are  no  Federal 
buildings,  a  suitable  room  in  which  to  hold  court,  together  with  light  ^and  heat, 
shall  be  provided  by  the  city  or  county  where  such  court  is  held,  without  any 
expense  to  the  United  States.  The  clerk  of  the  court  shall  appoint  a  deputy 
for  each  division  of  the  district  in  which  he  does  not  himself  reside,  who  shall 
keep  his  office  and  reside  at  the  place  of  holding  court  in  the  division  for  which 
ht  is  appointed.    [36  Stat  L.  1118.] 

This  section  states  concisely  what  was  the  existing  law. 

Sec.  94.  [Nevada.]  The  State  of  Nevada  shall  constitute  one  judicial  dis- 
trict, to  be  known  as  the  district  of  Nevada.  Terms  of  the  district  court  shall 
be  held  at  Carson  City  on  the  first  Mondays  in  February,  May,  and  October. 
[36  Stat.  L.  1118.] 

This  section  states  concisely  what  was  the  existing  law. 

Sec.  95.  [New  Hampshire.]  The  State  of  New  Hampshire  shall  constitute 
one  judicial  district,  to  be  known  as  the  district  of  New  Hampshire.  Terms 
of  the  district  court  shall  be  held  at  Portsmouth  on  the  third  Tuesdays  in 
March  and  September ;  at  Concord  on  the  third  Tuesdays  in  June  and  Decem- 
ber; and  at  Littleton  on  the  last  Tuesday  in  August.    [36  Stat.  L.  1119.] 

This  section  states  concisely  what  was  the  existing  law. 

Sec.  96.  [New  Jersey.]  The  State  of  New  Jersey  shall  constitute  one 
judicial  district,  to  be  known  as  the  district  of  New  Jersey.  Terms  of 'the 
district  court  shall  be  held  at  Trenton  on  the  third  Tuesdays  in  January,  April, 
June,  and  September.  At  each  term  of  the  district  cour^  it  shall  be  lawful  for 
the  judge  holding  such  term,  on  consent  of  both  parties,  or  on  application  there- 
for and  good  cause  shown  by  either  party  to  any  civil  cause  set  for  trial  or 
hearing  at  said  term,  to  order  such  cause  to  be  held  or  tried  at  the  city  of 
Newark,  in  ^id  district,  upon  the  day  set  for  that  purpose  by  said  judge :  Pro- 
vided, That  such  application  shall  be  made  to  said  judge,  either  in  vacation  or 
term  time,  at  least  one  week  before  the  date  set  for  trial  of  said  cause,  and  on 
at  least  five  days'  notice  to  the  opposite  party  or  his  or  her  attorney ;  and  writs 
of  subpoena  to  compel  the  attendance  of  witnesses  at  said  city  of  Newark  may 
issue,  and  jurors  summoned  to  attend  said  term  may  be  ordered  by  said  judge 
to  be  in  attendance  upon  said  court  in  the  city  of  Newark.    [36  Stat.  L.  1119.] 

This  section  states  concisely  what  was  the  existing  law. 

Sec.  97.  [New  York.]  The  State  of  New  York  is  divided  into  four  judicial 
districts,  to  be  known  as  the  northern,  eastern,  southern,  and  western  districts 
of  New  York.  The  northern  district  shall  include  the  territory  embraced  on 
the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Albany, 
Broome,  Cajruga,  Chenango,  Clinton,  Cortland,  Delaware,  Essex,  Franklin, 
Fulton,  Hamilton,  Herkimer,  JeflFerson,  Lewis,  Madison,  Montgomery,  Oneida^ 
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Onondaga,  Oswego,  Otsego,  Rensselaer,  Saint  Lawrence,  Saratoga,  Schenec- 
tady, Schoharie,  Tioga,  Tompkins,  Warren,  and  Washington,  with  the  waters 
thereof.  Terms  of  the  district  court  for  said  district  shall  be  held  at  Albany 
on  the  second  Tuesday  in  Februaiy ;  at  Utica  on  the  first  Tuesday  in  December ; 
at  Binghamton  on  the  second  Tuesday  in  June ;  at  Auburn  on  the  first  Tuesday 
in  October ;  at  Syracuse  on  the  first  Tuesday  in  April ;  and,  in  the  discretion  of 
the  judge  of  the  court,  one  term  annually  at  such  time  and  place  within  the 
counties  of  Saratoga,  Onondaga,  Saint  Lawrence,  Clinton,  Jefferson,  Oswego, 
and  Franklin,  as  he  may  from  time  to  time  appoint.  Such  appointment  shall 
be  made  by  notice  of  at  least  twenty  days  published  in  a  newspaper  published 
at  the  place  where  said  court  is  to  be  held.  The  eastern  district  shall  include 
the  territory  embraced  on  the  first  day  of  July,  nineteei;i  hundred  and  ten,  in 
the  counties  of  Richmond,  Kings,  Queens,  Nassau,  and  Suffolk,  with  the  waters 
thereof.  Terms  of  the  district  court  for  said  district  shall  be  held  at  Brooklyn 
on  the  first  Wednesday  in  every  month.  The  southern  district  shall  include 
the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Columbia,  Dutchess,  Greene,  New  York,  Orange,  Putnam,  Rock- 
land, Sullivan,  Ulster,  and  Westchester,  with  the  waters  thereof.  Terms  of 
the  district  court  for  said  district  shall  be  held  at  New  York  City  on  the  first 
Tuesday  in  each  month.  The  district  courts  of  the  southern  and  eastern  dis- 
tricts shall  have  concurrent  jurisdiction  over  the  waters  within  the  counties  of 
New  York,  Kings,  Queens,  Nassau,  Richmond,  and  Suffolk,  and  over  all  seizures 
made  and  all  matters  done  in  such  waters ;  all  processes  or  orders  issued  within 
either  of  said  courts  or  by  any  judge  thereof  shall  run  and  be  executed  in  any 
part  of  said  waters.  The  western  district  shall  include  the  territory  embraced 
on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Allegany, 
Cattaraugus,  Chautauqua,  Chemung,  Erie,  Grenesee,  Livingston,  Monroe, 
Niagara,  Ontario,  Orleans,  Schuyler,  Seneca,  Steuben,  Wayne,  Wyoming,  and 
Yates,  with  the  waters  thereof.  .  Terms  of  the  district  court  for  said  district 
shall  be  held  at  Elmira  on  the  second  Tuesday  in  January ;  at  Buffalo  on  the 
second  Tuesdays  in  March  and  November ;  at  Rochester  on  the  second  Tuesday 
in  May;  at  Jamestown  on  the  second  Tuesday  in  July;  at  Lockport  on  the 
second  Tuesday  in  October;  and  at  Canandaigua  on  the  second  Tuesday  in 
September.  The  regular  sessions  of  the  district  court  for  the  western  district 
for  the  hearing  of  motions  and  for  pre[o]ceedings  in  bankruptcy  and  the  trial 
of  causes  in  admiralty,  shall  he  [be]  held  at  Buffalo  at  least  two  weeks  in  each 
month  of  the  year,  except  August,  unless  the  business  is  sooner  disposed  of. 
The  times  for  holding  the  same  and  such  other  special  sessions  as  die  court 
«;hall  deem  necessary  shall  be  fixed  by  rules  of  the  court.  All  process  in 
admiralty  causes  and  proceedings  shall  be  made  returnable  at  Buffalo.  The 
judge  of  any  district  in  the  State  of  New  York  may  perform  the  duties  of  the 
judge  of  any  other  district  in  such  State  upon  the  request  of  any  resident  judge 
entered  in  the  minutes  of  his  court;  and  in  such  cases  such  judge  shall  have 
the  same  powers  as  are  vested  in  the  resident  judge.    [56  Stat.  L.  1119.] 

R.  S.  sees.  597,  699,  4  Fed.  Stat.  Annot.  The  navigable  waters  lying  within  Rich- 
678,  716,  are  consolidated  and  so  extended  as  mond  county  are  also  placed  under  the  con- 
to  apply  equally  to  the  eastern  and  western  current  jurisdiction  of  the  southern  and 
districts,  the  object  being  that  the  judges  of  eastern  distrietSy  that  county  comprisiiig 
the  four  districts  of  New  York,  in  view  of  Staten  Island, 
local  conditions,  may  interchange  duties  with- 
out an  order  from  the  circuit  judge. 

Sec.  98.  INorth  Carolina.]   The  State  of  North  Carolina  is  divided  into 
two  districts,  to  be  known  as  the  eastern  and  western  districts  of  North  Carolina. 
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The  eastern  district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counJ:ies  of  Beaufort,  Bertie,  Bladen, 
Brunswick,  Camden,  Chatham,  Cumberland,  Currituck,  Craven,  Columbus, 
Chowan,  Carteret,  Dare,  Duplin,  Durham,  Edgecombe,  Franklin,  Gates^  Gran- 
ville, Greene,  Halifax,  Harnett,  Hertford,  Hyde,  Johnston,  Jones,  Lenoir,  Lee, 
Martin,  Moore,  Nash,  New  Hanover,  Northampton,  Onslow,  Pamlico,  Pasquo- 
tank, Pender,  Perquimans,  Person,  Pitt,  Eobeson,  Eichmond,  Sampson,  Scot- 
land, Tyrrell,  Vance,  Wake,  Warren,  Washington,  Wayne,  and  Wilson.  Terms 
of  the  district  court  for  the  eastern  district  shall  be  held  at  Elizabeth  Citjr  on 
the  second  Mondays  in  April  and  October ;  at  Washington  on  the  third  Mon- 
days in  April  and  October;  at  Newbem  on  the  fourth  Mondays  in  April  and 
October;  at  Wilmington  on  the  second  Monday  after  the  fourth  Mondays  in 
April  and  October;  and  at  Raleigh  on  the  fourth  Monday  after  the  fourth 
Mondays  in  April  and  October:  Provided,  That  the  city  of  Washington  shall 
provide  and  furnish  at  its  own  expense  a  suitable  and  convenient  place  for 
holding  the  district  court  at  Washington  until  a  courthouse  shall  be  constructed 
by  the  United  States.  The  clerk  pf  the  court  for  the  eastern  district  shall 
maintain  an  office  in  charge  of  himself  or  a  deputy  at  Raleigh,  at  Wilmington, 
at  Newborn,  at  Elizabeth  City,  and  at  Washington,  which  shall  be  kept  open 
at  all  times  for  the  transaction  of  the  business  of  the  court.  The  western  dis- 
trict shall  include  the  territory  embraced*  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Alamance,  Alexander,  Ashe,  Alleghany, 
Anson,  Buncombe,  Burke,  Caswell,  Cabarrus,  Catawba,  Cleveland,  Caldwell, 
Clay,  Cherokee,  Davidson,  Davie,  Forsyth,  Guilford,  Gaston,  Graham,  Hender- 
son, Haywood,  Iredell,  Jackson,  Lincoln,  Montgomery,  Mecklenburg,  Mitchell, 
McDowell,  Madison,  Macon,  Orange,  Polk,  Randolph,  Rockingham,  Rowan, 
Kutherford,  Stanly,  Stokes,  Surry,  Swain,  Transylvania,  Union,  Wilkes, 
Watauga,  Yadkin,  and  Yancey.  Terms  of  the  district  court  for  the  western 
district  shall  be  held  at  Greensboro  on  the  first  Mondays  in  June  and  December ; 
at  Statesville  on  the  third  Mondays  in  April  and  October ;  at  Salisbury  on  the 
fourth  Mondays  in  April  and  October;  at  Asheville  on  the  first  Mondays  in 
May  and  November ;  at  Charlotte  on  the  first  Mondays  in  April  and  October ; 
and  at  Wilkesboro  on  the  fourth  Mondays  in  May  and  November.  The  clerk 
of  the  court  for  the  western  district  shall  maintain  an  office  in  charge  of  him- 
self or  a  deputy  at  Greensboro,  at  Asheville,  at  Statesville,  and  at  Wilkesboro, 
which  shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the 
court   [56  Siai.  L.  1180.] 

Aa  stated  in  tbe  general  notes  at  the  begin-  respectively,  to  one  in  each  district    In  lieu 

ning  of  this  chapter,  the  number  of  clerks  of  of  the  clerks  so  abolished  deputy  clerks  are 

the  court  for  each  of  the  districts  of  North  provided  for. 
Carolina  has  been  reduced  from  five  to  four, 

Sbc.  99,  \_North  Dakota.]  The  State  of  North  Dakota  shall  constitute  one 
judicial  district,  to  be  known  as  the  district  of  North  Dakota*  The  territory 
embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties 
of  Burleigh,  Stutsman,  Logan,  Mcintosh,  Emmons,  Kidder,  Foster,  Wells, 
McLean,  and  Sheridan,  and  all  the  territory  in  said  State  lying  west  of  the 
Missouri  River  and  south  of  the  twelfth  standard  parallel,  shall  constitute  the 
southwestern  division  of  said  district;  and  the  territory  .embraced  on  the  date 
last  mentioned  in  the  counties  of  Cass,  Eichland,  Barnes,  Dickey,  Sargent,  La- 
moure,  Ransom,  Griggs,  and  Steele,  shall  constitute  the  southeastern  division ; 
and  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Grand 
Forks,  Traill,  Walsh,  Pembina,  Cavalier,   and  Nelson,  shall  constitute  the 

179 


The  JndieUl  Coda.  JUDICIARY.  Aet  of  Xaroh  8,  1911. 

northeastern  division;  and  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Ramsey,  Eddy,  Benson,  Towner,  Rolette,  Bottineau,  Pierce, 
and  McHenry,  shall  constitute  the  northwestern  division;  and  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Ward,  Williams,  and 
Montraille,  and  all  the  territory  in  said  State  lying  west  of  the  Missouri  River 
and  north  of  the  twelfth  standard  parallel,  shall  constitute  the  western  division. 
The  several  Indian  reservations  and  parts  thereof  within  said  State  shall  con- 
stitute a  part  of  the  several  divisions  within  which  they  are  respectively  situ- 
ated. Terms  of  the  district  court  for  the  southwestern  division  shall  be  held 
at  Bismarck  on  the  first  Tuesday  in  March ;  for  the  southeastern  division,  at 
Fargo  on  the  third  Tuesday  in  May ;  for  the  northeastern  division,  at  Grand 
Forks  on  the  second  Tuesday  in  November;  for  the  northwestern  division,  at 
Devils  Lake  on  the  first  Tuesday  in  July;  and  for  the  western  division,  at 
Minot  on  the  second  Tuesday  in  October.  The  clerk  of  the  court  shall  main- 
tain an  office  in  chai^  of  himself  or  a  deputy  at  each  place  at  which  court  is 
now  held  in  his  district.   \Se  Stat.  L.  1121.] 

This  section  states  concisely  what  was  the  existing  law. 

Sbc.  100.  lOhio.]  The  State  of  Ohio  is  divided  into  two  judicial  dis- 
tricts, to  be  known  as  the  northern  and  southern  districts  of  Ohio.  The 
northern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Ashland,  Ashtabula,  Cuyahoga, 
Carroll,  Columbiana,  Crawford,  Oeauga,  Holmes,  Lake,  Lorain,  Medina,  Ma- 
honing, Portage,  Richland,  Summit,  Stark,  Tuscarawas,  Trumbull,  and  Wayne, 
which  shall  constitute  the  eastern  division ;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Auglaize,  Allen,  Defiance,  Erie,  Fulton, 
Henry,  Hancock,  Hardin,  Huron,  Lucas,  Mercer,  Marion,  Ottawa,  Paulding, 
Putnam,  Seneca,  Sandusky,  Van  Wert,  Williams,  Wood,  and  Wyandotte,  which 
shall  constitute  the  western  division  of  said  district.  Terms  of  the  district 
court  for  the  eastern  division  shall  be  held  at  Cleveland  on  the  first  Tuesdavd 
in  February,  April,  and  October,  and  at  Youngstown  on  the  first  Tuesday  after 
the  first  Monday  in  March ;  and  for  the  western  division,  at  Toledo  on  the  last 
Tuesdays  in  April  and  October.  Grand  and  petit  jurors  summoned  for  service 
at  a  term  of  court  to  be  held  at  Cleveland  may,  if  in  the  opinion  of  the  court 
the  public  convenience  so  requires,  be  directed  to  serve  also  at  the  term  then 
being  held  or  authorized  to  be  held  at  Youngstown.  Crimes  and  offenses  com- 
mitted in  the  eastern  division  shall  be  cognizable  at  the  terms  held  at  Cleveland, 
or  at  Youngstown,  as  the  court  may  direct.  Any  suit  brought  in  the  eastern 
division  may.  in  the  discretion  of  the  court,  be  tried  at  the  term  held  at  Youngs- 
town. The  southern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Adams,  Brown, 
Butler,  Champaign,  Clark,  Clermont,  Clinton,  Darke,  Greene,  Hamilton,  High- 
land,  Lawrence,  Miami,  Montgomery,  Preble,  Scioto,  Shelby,  and  Warren, 
which  shall  constitute  the  western  division ;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Athens,  Belmont,  Coshocton,  Delaware, 
Fairfield,  Fayette,  Franklin,  Gallia,  Guernsey,  Harrison,  Hocking,  Jackson, 
Jefferson,  Knox,  Licking,  Logan,  Madison,  Meigs,  Monroe,  Morgan,  Morrow, 
Muskingum,  Noble,  Perry,  Pickaway,  Pike,  Ross,  Union,  Vinton,  and  Wash- 
ington, which  shall  constitute  the  eastern  division  of  said  district.  Terms  of 
the  district  court  for  the  western  division  shall  be  held  at  Cincinnati  on  the  first 
Tuesdays  in  February,  April,  and  October;  and  for  the  eastern  division,  at 
Columbus  on  the  first  Tuesdays  in  June  and  December :   Provided,  That  terms 
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of  the  district  court  for  the  southern  district  shall  be  held  at  Dayton  on  the 
first  Mondays  in  May  and  November.  Prosecutions  for  crimes  and  offenses 
committed  in  any  part  of  said  district  shall  also  be  cognizable  at  the  terms  held 
at  Dayton.  All  suits  which  may  be  brought  within  the  southern  district,  or 
either  division  thereof,  may  be  instituted,  tried,  and  determined  at  the  terms 
held  at  Dayton.   \S6  Stat  L.  1121.'] 

This  section  states  concisely  what  was  the  existing  law. 

Sec.  101.  [OArZoAomo.]  The  State  of  Oklahoma  is  divided  into  two 
judicial  districts,  to  be  known  as  the  eastern  and  the  western  districts  of 
Oklahoma.  The  eastern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Adair,  Atoka, 
Bryan,  Craig,  Cherokee,  Creek,  Choctaw,  Coal,  Carter,  Delaware,  Garvin, 
Grady,  Haskell,  Hughes,  Johnston,  Jefferson,  Latimer,  Le  Flore,  Love,  Mc- 
Clain,  Mayes,  Muskogee,  Mcintosh,  McCurtain,  Murray,  Marshall,  Nowata, 
Ottawa,  Okmulgee,  Ofuskee,  Pittsburg,  Pushmataha,  Pontotoc,  Rogers,  Ste- 
phens, Sequoyah,  Seminole,  Tulsa,  Washington,  and  Wagoner.  Terms  of  the 
district  court  for  the  eastern  district  shall  be  held  at  Muskogee  on  the  first 
Monday  in  January;  at  Vinita  on  the  first  Monday  in  March;  at  Tulsa  on  the 
first  Monday  in  April;  at  South  McAlester  on  the  first  Monday  in  June;  at 
Ardmore  on  the  first  Monday  in  October;  and  at  Chickasha  on  the  first  Mon- 
day in  November  in  each  year.  The  western  district  shall  include  the  territory 
embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties 
of  Alfalfa,  Beaver,  Beckham,  Blaine,  Caddo,  Canadian,  Cimarron,  Cleveland, 
Comanche,  Custer,  Dewey,  Ellis,  Garfield,  Grant,  Greer,  Harmon,  Harper, 
Jackson,  Kay,  Kingfisher,  Kiowa,  Lincoln,  Logan,  Majors,  Noble,  Oklahoma, 
Osage,  Pawnee,  Payne,  Pottawatomie,  Eoger  Mills,  Texas,  Tillman,  Washita, 
Woods,  and  Woodward.  Terms  of  the  district  court  for  the  western  district 
shall  be  held  at  Guthrie  on  the  first  Monday  in  January ;  at  Oklahoma  City  on 
the  first  Monday  in  March;  at  Enid  on  the  first  Monday  in  June;  at  Lawton 
on  the  first  Monday  in  September ;  and  at  Woodward  on  the  first  Monday  in 
November:  Provided,  That  suitable  rooms  and  accommodations  for  holding 
court  at  Woodward  are  furnished  free  of  expense  to  the  United  States.  The 
clerk  of  the  district  court  for  the  eastern  district  shall  keep  his  office  at  Musko- 
gee, and  the  clerk  for  the  western  district  at  Guthrie,  and  shall  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  Oklahoma  City.   \_36  Stat,  L.  lltZ.'] 

In   dividing  the   state  of  Oklahoma   into  however,  but  a  smaU  portion  of  each  county 

counties,    the   constitutional    convention    did  was  taken  from  territory  in  the  former  terri- 

not  pay  any  attention  to  the  line  dividinff  tory  of  Oklahoma,  following  the  suggestion  of 

Oklanoma  and  Indian  territories,  the  result  the  district  attorney,  they  are  placed  in  tha 

being  that  three  counties,  Grady,  Stephens,  eastern,  or  Indian  Territory  dtvision,  in  this 

and   Jefferson,   were   formed    from   territory  section, 
iying  within  both  of  those  territories.    Since, 

Sbc.  102.  [^Oregon.']  The  State  of  Oregon  shall  constitute  one  judicial 
district,  to  be  known  as  the  district  of  Oregon.  Terms  of  the  district  court  shall 
be  held  at  Portland  on  the  first  Mondays  in  March,  July,  and  November;  at 
Pendleton  on  the  first  Tuesday  in  April ;  and  at  Medford  on  the  first  Tuesday 
in  October.  The  marshal  and  the  clerk  for  said  district  shall  each  appoint,  in 
the  manner  provided  by  law,  at  least  one  deputy  at  Pendleton  and  one  at  Med- 
ford, who  shall  reside  and  maintain  an  office  at  each  of  said  places.  \^S6  Stat.  L. 
1122.] 

This  section  states  in  concise  terms  what  judges  being  found  in.  Judicial  Code,  sec. 
was  the  existing  law;  the  provision  respecting  23,  svpra,  p.  138,  which  is  made  general  in 
the   division   of   business   between   the    two       its  application. 
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Sec.  103.  IPennsylvania.'}  The  State  of  Pennsylvania  is  divided  into 
three  judicial  districts,  to  be  known  as  the  eastern,  middle,  and  western  dis- 
tricts of  Pennsylvania.  The  eastern  district  shall  include  the  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Berks,  Bucks,  Chester,  Delaware,  Lancaster,  Lehigh,  Montgomery,  Northamp- 
ton, Philadelphia,  and  Schuylkill.  Terms  of  the  district  court  shall  be  held  at 
Philadelphia  on  the  second  Mondays  in  March  and  June,  the  third  Monday  in 
September,  and  the  second  Monday  in  December,  each  term  to  continue  until 
the  succeeding  term  begins.  The  middle  district  shall  include  the  territory 
embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Adams,  Bradford,  Cameron,  Carbon,  Center,  Clinton,  Columbia,  Cumberland, 
Dauphin,  Franklin,  Fulton,  Huntingdon,  Juniata,  Lackawanna,  Lebanon, 
Luzerne,  Lycoming,  Mifflin,  Monroe,  Montour,  Northumberland,  Perry,  Pike, 
Potter,  Snyder,  Sullivan,  Susquehanna,  Tioga,  Union,  Wayne,  Wyoming,  and 
York.  Terms  of  the  district  court  shall  be  held  at  Scranton  on  the  fourth 
Monday  in  February  and  the  third  Monday  in  October;  at  Harrisburg  on  the 
first  Mondays  in  May  and  December ;  and  at  Williamsport  on  the  second  Mon- 
days in  January  and  June.  The  clerk  of  the  court  for  the  middle  district  shall 
maintain  an  office  in  charge  of  himself  or  a  deputy  at  Harrisburg;  and  civil 
suits  instituted  at  that  place  shall  be  tried  there,  if  either  party  resides  nearest 
that  place  of  holding  court,  unless  by  consent  of  parties  they  are  removed  to 
another  place  for  trial.  The  western  district  shall  include  the  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Allegheny,  Armstrong,  Beaver,  Bedford,  Blair,  Butler,  Cambria,  Clarion, 
Clearfield,  Crawford,  Elk,  Erie,  Fayette,  Forest,  Greene,  Indiana,  Jefferson, 
Lawrence,  McKean,  Mercer,  Somerset,  Venango,  Warren,  Washington,  and 
Westmoreland.  Terms  of  the  district  court  shall  be  held  at  Pittsburg  on  the 
first  Monday  in  May  and  the  third  Monday  in  October;  and  at  Erie  on  the 
third  Monday  in  July  and  the  second  Monday  in  January.   \_36  Stat  L.  1128.] 

This  section  states  in  concise  terms  what  sion  respecting  liens  being  provided  for  in 

was  the  existing  law.    The  special  provision  Judicial  Code,  sec.  60,  supra,  p.  157,  which 

respecting  the  number  of  jurors  to  be  sum-  is  general  in  its  application, 
moned  is  omitted  as  imnecessary,  the  provi- 

Sbc.  104.  \_Rhode  Island.']  The  State  of  Rhode  Island  shall  constitute  one 
judicial  district,  to  be  known  as  the  district  of  Rhode  Island.  Terms  of  the 
district  court  shall  be  held  at  Providence  on  the  fourth  Tuesday  in  May  and 
the  third  Tuesday  in  November;  and  at  Newport  on  the  second  Tuesday  in 
May  and  the  third  Tuesday  in  October.   [56  Stat.  L.  1128.'] 

This  section  states  in  eondse  terms  what  was  the  existing  law. 

Sec.  105.  [^SoutJi  Carolina^]  The  State  of  South  Carolina  is  divided  into 
two  districts,  to  be  known  as  the  eastern  and  western  districts  of  South  Caro- 
lina. The  western  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Abbeville,  Anderson, 
Cherokee,  Chester,  Edgefield,  Fairfield,  Greenville,  Greenwood,  Lancaster, 
Laurens,  Newberry,  Oconee,  Pickens,  Saluda,  Spartanburg,  Union,  and  York. 
Terms  of  the  district  court  for  the  western  district  shall  be  held  at  Greenville 
on  the  third  Tuesdays  in  April  and  October.  The  eastern  district  shall  include 
the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in 
the  counties  of  Aiken,  Bamberg,  Barnwell,  Beaufort,  Berkeley,  Calhoun, 
Charleston,  Chesterfield,  Clarendon,  Colleton,  Darlington,  Dorchester,  Florence, 
Georgetown,  Hampton,  Ilorry,  Kershaw,  Lee,  Lexington,  Marion,  Marlboro, 
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Orangeburg^  Bichland,  Sumter,  and  Williamsburg.  Terms  of  the  district  court 
for  the  eastern  district  shall  be  held  at  Charleston  on  t^e  first  Tuesdays  in  June 
and  December;  at  Columbia  on  the  third  Tuesday  in  January  and  the  first 
Tuesday  in  November,  the  latter  term  to  be  solely  for  the  trial  of  civil  cases ; 
and  at  Florence  on  the  first  Tuesday  in  March.  The  offices  of  the  clerk  of  the 
district  court  shall  be  at  Greenville,  and  at  Charleston;  and  the  clerk  shall 
reside  in  one  of  said  cities  and  have  a  deputy  in  the  other.   \S6  Stat.  L.  11^.] 

R.  8.  sec.  456,  4  Fed.  Stat.  Annot.  48,  which  Crangebury  oountiefl.  Of  these  counties,  the 
is  expressly  repealed  by  Judicial  Code,  sec.  first  lies  in  the  western  district^  the  other 
297,  infra,  p.  250,  provided  that  certain  three  in  the  eastern  district;  hence  Aiken 
counties  (naming  them)  as  they  existed  on  coimty  now  lies  partly  within  each  district, 
Feb.  21,  1823,  should  constitute  the  western  the  larger  portion  beinff  in  the  eastern  dis- 
district  of  South  Carolina,  the  remaining  trict.  In  view  of  this  fact,  and  also  of  the 
counties  in  the  state  the  eastern  district.  further  fact  that  Columbia,  the  place  of  hold- 
By  Act  of  March  10,  1871  (14  Stat.  8.  C.  ing  court  in  the  eastern  district,  is  much  more 
695),  Aiken  county  was  created  from  territory  accessible,  Aiken  county  has  been  put  in  the 
taken  from  Edgefield,  Barwell,  Lexington,  and  eastern  district  in  this  section. 

Sec.  106.  [South  Dakota.']  The  State  of  South  Dakota  shall  constitute  one 
judicial  district,  to  be  known  as  the  district  of  South  Dakota.  The  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Aurora,  Beadle,  Bon  Homme,  Brookings,  Brule,  Charles  Mix,  Clay,  Davison, 
Douglas,  Gregory,  Hanson,  Hutchinson,  Kingsbury,  Lake,  I^ncoln,  McCook, 
Miner,  Minnehaha,  Moody,  Sanborn,  Turner,  Union,  and  Yankton,  and  in  the 
Yankton  Indian  reservation,  shall  constitute  the  southern  division  of  said  dis- 
trict ;  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Brown, 
Campbell,  Clark,  Codington,  Corson,  Day,  Deuel,  Edmunds,  Grant,  Hamlin,  Mc- 
Pherson,  Marshall,  Roberts,  Schnasse,  Spink,  and  Walworth,  and  in  the  Sisse- 
ton  and  Wahpeton  Indian  reservation,  and  in  that  portion  of  the  Standing 
Rock  Indian  reservation  lying  in  South  Dakota,  shall  constitute  the  northern 
division ;  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Armstrong,  Buffalo,  Dewey,  Faulk,  Hand,  Hughes,  Hyde,  Jerauld,  Lyman, 
Potter,  Stanley,  and  Sully,  and  in  the  Cheyenne  River,  Lower  Brule,  and  Crow 
Creek  Indian  reservations,  shall  constitute  the  central  division;  and  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Bennett,  Butte, 
Custer,  Fall  River,  Harding,  Lawrence,  Meade,  Mellette,  Pennington,  Perkins, 
Shannon,  Todd,  Tripp,  Washabaugh,  and  Washington,  and  in  the  Rosebud  and 
Pine  Ridge  Indian  reservations,  shall  constitute  the  western  division.  Terms 
of  the  district  court  for  the  southern  division  shall  be  held  at  Sioux  Falls  on 
the  first  Tuesday  in  April  and  the  third  Tuesday  in  October ;  for  the  northern 
division,  at  Aberdeen  on  the  first  Tuesday  in  May  and  the  second  Tuesday  in 
November;  for  the  central  division,  at  Pierre  on  the  second  Tuesday  in  June 
and  the  first  Tuesday  in  October ;  and  for  the  western  division,  at  Deadwood  on 
the  third  Tuesday  in  May  and  the  first  Tuesday  in  September.  The  clerk  of 
the  district  court  shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
Sioux  Falls,  at  Pierre,  at  Aberdeen,  and  at  Deadwood,  which  shall  be  kept 
open  for  the  transaction  of  the  business  of  the  court.   [SS  Stat.  L.  lliS.] 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  107.  \_Teivnes8ee.'\  The  State  of  Tennessee  is  divided  into  three  dis- 
tricts, to  be  known  as  the  eastern,  middle,  and  western  districts  of  Tennessee. 
The  eastern  district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  Bledsoe,  Bradley,  Hamilton, 
James,  McMinn,  Marion,  Meigs,  Polk,  Rhea,  and  Sequatchie,  which  shall  con- 
stitute the  southern  division  of  said  district;  also  the  territory  embraced  on  the 
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date  last  mentioned  in  the  counties  of  Anderson,  Blount,  Campbell,  Claiborne, 
Grainger,  Jefferson,  Ejiox,  Loudon,  Monroe,  Morgan,  Eoane,  Sevier,  Scott, 
and  Union,  which  shall  constitute  the  northern  division  of  said  district;  also 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Carter, 
Cocke,  Greene,  Hamblen,  Hancock,  Hawkins,  Johnson,  Sullivan,  Unicoi,  and 
Washington,  which  shall  constitute  the  northeastern  division  of  said  district. 
Terms  of  the  district  court  for  the  southern  division  of  said  district  shall  be  held 
at  Chattanooga  on  the  fourth  Mondays  in  May  and  November ;  for  the  northern 
division,  at  Knoxville  on  the  first  Mondays  in  January  and  July ;  and  for  the 
northeastern  division,  at  Greeneville  on  the  last  Mondays  in  March  and  Sep- 
tember. The  middle  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Bedford,  Cannon, 
Cheatham,  Coffee,  Davidson,  Dickson,  Franklin,  Giles,  Grundy,  Hickman, 
Humphreys,  Houston,  Lawrence,  Lewis,  Lincoln,  Marshall,  Maury,  Mont- 
gomery, Moore,  Robertson,  Rutherford,  Stewart,  Sumner,  Trousdale,  Warren, 
Wayne,  Williamson,  and  Wilson,  which  shall  constitute  the  Nashville  division 
of  said  district;  also  the  territory  embraced  on  ttie  date  last  mentioned  in  the 
counties  of  Clay,  Cumberland,  DeKalb,  Fentress,  Jackson,  Macon,  Overton, 
Pickett,  Putnam,  Smith,  Van  Buren,  and  White,  which  shall  constitute  the 
northeastern  division  of  said  district.  Terms  of  the  district  court  for  the  Nash- 
ville division  of  said  district  shall  be  ield  at  Nashville  on  the  second  Mondays 
in  April  and  October;  and  for  the  northeastern  division,  at  Cookeville  on  the 
second  Mondays  in  May  and  November:  Provided,  That  suitable  accommoda- 
tions for  holding  court  at  Cookeville  shall  be  provided  by  the  county  or  munici- 
pal authorities  without  expense  to  the  United  States.  The  western  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  in  the  counties  of  Dyer,  Fayette,  Haywood,  Lauderdale,  Shelby,  and 
Tipton,  which  shall  constitute  the  western  division  of  said  district;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Benton,  Car- 
roll, Chester,  Crockett,  Decatur,  Gibson,  Hardeman,  Hardin,  Henderson, 
Henry,  Lake,  McNairy,  Madison,  Obion,  Perry,  and  Weakley,  including  the 
waters  of  the  Tennessee  River  to  low  water  mark  on  the  eastern  shore  thereof 
wherever  such  river  forms  the  boundary  line  between  the  western  and  middle 
districts  of  Tennessee,  from  the  north  line  of  the  State  of  Alabama  north  to  the 
point  in  Henry  County,  Tennessee,  where  the  south  boundary  line  of  the  State 
of  Kentucky  strikes  the  west  bank  of  the  river,  which  shall  constitute  the  eastern 
division  of  said  district.  Terms  of  the  district  court  for  the  western  division 
of  said  district  shall  be  held  at  Memphis  on.  the  fourth  Mondays  in  May  and 
November;  and  for  the  eastern  division,  at  Jackson  on  the  fourth  Mondays  in 
April  and  October.  The  clerk  of  the  court  for  the  western  district  shall  appoint 
a  deputy  who  shall  reside  at  Jackson.  The  marshal  for  the  western  district 
shall  appoint  a  deputy  who  shall  reside  at  Jackson.  The  marshal  for  the 
eastern  district  shall  appoint  a  deputy  who  shall  reside  at  Chattanooga.  The 
clerk  of  the  court  for  the  eastern  district  shall  maintain  an  office  in  charge  of 
himself  or  a  deputy  at  Knoxville,  at  Chattanooga,  and  at  Greeneville,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court 
\_S6  Stat  L.  IIU.^ 

The  provision  that  the  terms  of  court  fixed  nessee,  forms  the  dividing  line  between  the 
for  OreeneviUe  shaU  be  held  in  a  building  western  and  middle  judicial  districts  of  that 
furnished  free  of  expense  to  the  government  state.  The  legislature  of  that  state,  in  de- 
is  omitted  as  obsolete,  as  the  court  is  now  fining  the  boundaries  of  some  of  the  counties 
held  in  a  federal  building  in  that  city.  abutting  on  that  river,  fixed  the  line  at  low- 

The  Tennessee  river,  for  the  greater  portion  water  mark ;   consequently  unless  the   river 

of  the  distance  it  traverses  the  state  of  Ten-  is  specifically  included  in  a  district,  certain 
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portions  above  low-water  mark  would  not  be  line  would  make  it  almost  impossible  to  prove 

in  any  district.    As  considerable  commerce  is  1u  which  district  a  crime  committed  upon  its 

carried  upon  tliat  river,  it  is  quite  important  waters  was  committed.     For  this  reason  the 

that  the  dividing  line  between  the  two  judi-  western  district  is  given  jurisdiction  over  the 

cial  districts  should  be  clearly  defined.     To  waters  of  the  river  to  low- water  mark  on  the 

make  the  middle  of  the  stream  the  dividing  eastern  shore  thereof. 

Sec.  108.  [Texo*.]  The  State  of  Texas  is  divided  into  four  districts,  to 
be  known  as  the  northern,  eastern,  western,  and  southern  districts  of  Texas. 
The  northern  district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  Dallas,  Ellis,  Hunt,  John- 
son, Kaufman,  Navarro,  and  Rockwall,  which  shall  constitute  the  Dallas  divi- 
sion ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Archer,  Baylor,  Glay,  Comanche,  Erath,  Foard,  Hardeman,  Hood,  Jack,  Palo 
Pinto,  Parker,  Tarrant,  Wichita,  Wilbarger,  Wise,  and  Young,  which  shall 
constitute  the  Fort  Worth  division ;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Armstrong,  Bailey,  Briscoe,  Carson,  Castro,  Child- 
ress, Cochran,  Collingsworth,  Cottle,  Crosby,  Dallam,  Deaf  Smith,  Dickens, 
Donley,  Floyd,  Gray,  Hale,  Hall,  Hansford,  Hartley,  Hemphill,  Hockley, 
Hutchinson,  King,  Lamb,  Lipscomb,  Lubbock,  Moore,  Motley,  Ochiltree,  Old- 
ham, Parmer,  Potter,  Randall,  Roberts,  Sherman,  Swisher,  and  Wheeler, 
which  shall  constitute  the  Amarillo  division;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Andrews,  Borden,  Callahan,  Daw- 
son, Eastland,  Fisher,  Gaines,  Garza,  Haskell,  Howard,  Jones,  Keat,  Knox, 
Lynn,  Martin,  Midland,  Mitchell,  Nolan,  Scurry,  Shackelford,  Stephens,  Stone- 
wall, Taylor,  Terry,  Throckmorton,  and  Yoakum,  which  shall  constitute  the 
Abilene  division ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Brown,  Coke,  Coleman,  Concho,  Crockett,  Glasscock,  Irion,  Menard, 
Mills,  Runnels,  Schleicher,  Sterling,  Sutton,  Tom  Green,  and  Upton,  which 
shall  constitute  the  San  Angelo  division  of  the  said  district  Terms  of  the 
district  court  for  the  Dallas  division  shall  be  held  at  Dallas  on  the  second  Mon- 
day in  January  and  the  first  Monday  in  May ;  for  the  Fort  Worth  division,  at 
Fort  Worth  on  the  first  Monday  in  November  and  the  second  Monday  in 
March ;  for  the  Amarillo  division,  at  Amarillo  on  the  third  Monday  in  April 
and  the  fourth  Monday  in  September ;  for  the  Abilene  division,  at  Abilene  on 
the  first  Monday  in  October  and  the  second  Monday  in  April ;  and  for  the  San 
Angelo  division,  at  San  Angelo  on  the  third  Monday  in  October  and  the  fourth 
Monday  in  April.  The  clerk  of  the  court  for  the  northern  district  shall  main- 
tain an  ofiice  in  charge  of  himself  or  a  deputy  at  Dallas,  at  Fort  Worth,  at 
Amarillo,  at  Abilene,  and  at  San  Angelo,  which  shall  be  kept  open  at  all  times 
for  the  transaction  of  the  business  of  the  court.  The  eastern  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  counties  of  Anderson,  Angelina,  Cherokee,  Gregg,  Henderson,  Hous- 
ton, Nacogdoches,  Panola,  Rains,  Rusk,  Smith,  Van  Zandt,  and  Wood,  which 
shall  constitute  the  Tyler  division ;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Hardin,  Jasper,  Jefferson,  Liberty,  Newton, 
Orange,  Sabine,  San  Augustine,  Shelby,  and  Tyler,  which  shall  constitute  the 
Beaumont  division ;  also  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Collin,  Cook,  Denton,  Grayson,  and  Montague,  which  shall  con- 
stitute the  Sherman  division ;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Camp,  Cass,  Harrison,  Hopkins,  Marion,  Morris,  and 
TJpshur,  which  shall  constitute  the  Jefferson  division;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Delta,  Fannin,  Red  River, 
and  Lamar,  which  shall  constitute  the  Paris  division;  idso  the  territory  em- 

185 


Tht  Jodktol  Ood*.  JUDICIAR  Y.  4et  of  Mu«h  8,  1911. 

braced  on  the  date  last  mentioned  in  the  counties  of  Bowie,  Franklin,  and 
Titus,  which  shall  constitute  the  Texarkana  division.     Terms  of  the  district 
court  for  the  Tyler  division  shall  be  held  at  Tyler  on  the  fourth  Mondays  in 
January  and  April ;  for  the  Jefferson  division,  at  Jefferson  on  the  first  Monday 
in  October  and  the  third  Monday  in  February ;  for  the  Beaumont  division,  at 
Beaumont  on  the  third  Monday  in  November  and  the  first  Monday  in  April ; 
for  the  Sherman  division,  at  Sherman  on  the  first  Monday  in  January  and  the 
third  Monday  in  May ;  for  the  Paris  division,  at  Paris  on  the  third  Monday  in 
October  and  the  first  Monday  in  March;  and  for  the  Texarkana  division  at 
Texarkana  on  the  third  Monday  in  March  and  the  first  Monday  in  November. 
The  clerk  of  the  court  for  the  eastern  district  shall  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  Sherman,  at  Beaumont,  and  at  Texarkana,  which  shall 
be  kept  open  at  all  times  for  the  transaction  of  the  business  of  said  court.    The 
western  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Bastrop,  Blanco,  Burleson,  Burnet, 
Caldwell,  Gillespie,  Hays,  Kimble,  Lampasas,  Lee,  Llano,  Mason,  McCuUoch, 
San  Saba,  Travis,  Washington,  and  Williamson,  which  shall  constitute  the 
Austin  division ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Atascosa,  Bandera,  Bexar,  Comal,  Dimmit,  Edwards,  Frio,  Gton- 
zales,  Guadalupe^  Karnes,  Kendall,  Kerr,  Medina,  and  Wilson,  which  shall 
constitute  the  San  Antonio  division;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Brewster,  Crane,  Ector,  El  Paso,  Jeff  Davis, 
Loving,  Reeves,  Presidio,  Ward,  and  Winkler,  which  shall  constitute  the  El 
Paso  division;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Bell,  Bosque,  Coryell,  Falls,  Hamilton,  Freestone,  Hill,  Leon,  Lime- 
stone, McLennan,  Milam,  Robertson,  and  Somervell,  which  shall  constitute  the 
Waco  division;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Kinney,  Maverick,  Pecos,  Terrell,  Uvalde,  Valverde,  and  ZavaUa^ 
which  shall  constitute  the  Del  Rio  division.    Terms  of  the  district  court  for  the 
Austin  division  shall  be  held  at  Austin  on  the  fourth  Monday  in  January  and 
the  second  Monday  in  June ;  for  the  Waco  division,  at  Waco  on  the  fourth  Mon- 
day in  February  and  the  second  Monday  in  November;  for  the  San  Antonio 
division,  at  San  Antonio  on  the  first  Monday  in  May  and  the  third  Monday  in 
December;  for  the  El  Paso  division,  at  El  Paso  on  the  first  Monday  in  April 
and  the  first  Monday  in  October ;  and  for  the  Del  Rio  division,  at  Del  Rio  on 
the  third  Monday  in  March  and  the  fourth  Monday  in  October.    The  clerk  of 
the  court  for  the  western  district  shall  maintain  an  office  in  charge  of  himself 
or  a  deputy  at  Austin,  at  El  Paso,  and  at  Del  Rio,  which  shall  be  kept  open  at 
all  times  for  the  transaction  of  business.     The  southern  district  shall  include 
the  territory  embraced  on  the  first  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Duval,  La  Salle,  McMullen,  Nueces,  Webb,  and  Zapata,  which  shall 
constitute  the  Laredo  division;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Cameron,  Hidalgo,  and  Starr,  which  shall  con- 
stitute the  Brownsville  division;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Austin,  Brazoria,  Chambers,  Galveston,  Fort  Bend, 
Matagorda,  and  Wharton,  which  shall  constitute  the  Galveston  division;  also 
the  territory  embraced  on  the  date  last  mentioned,  in  the  counties  of  Brazos, 
Colorado,  Fayette,  Grimes,  Harris,  Lavaca,  Madison,  Montgomery,  Polk,  San 
Jacinto,  Trinity,  Walker,  and  Waller,  which  shall  constitute  the  Houston  divi- 
sion ;  also  the  territory  embraced  on  the  date  last  mentioned,  in  the  counties  of 
Bee,   Calhoun,  Dewitt,  Goliad,   Jackson,  Live  Oak,   Refugio,  Aransas,   San 
Patricio,  and  Victoria,  which  shall  constitute  the  Victoria  division.     Terms 
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of  the  district  court  for  the  Galveston  division  shall  be  held  at  Galveston  on  the 
second  Monday  in  January  and  the  first  Monday  in  June;  for  the  Houston 
division,  at  Houston  on  the  fourth  Mondays  in  February  and  September;  for 
the  Laredo  division,  at  Laredo  on  the  third  Monday  in  April  and  the  second 
Monday  in  November;  for  the  Brownsville  division,  at  Brownsville  on  the 
second  Monday  in  May  and  the  first  Monday  in  December ;  and  for  the  Victoria 
division,  at  Victoria  on  the  first  Monday  in  May  and  the  fourth  Monday  in 
November.  The  clerk  of  the  court  for  the  southern  district  shall  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  each  of  the  places  now  designated  for 
holding  court  in  said  district.    \S6  Stat.  L.  1126.'\ 

The  Acts  creating  tb«  Victoria  division  of  In  several  of  the  Acts  creating  new  divi- 

ilie  sotitbem  district,  the  Del  Bio  division  of  sions,  no  name  was  given  the  divisions.    For 

the  western  district,  and  the  Texarkana  divi-  purposes  of  description  or  identification  this 

sion  of  the  eastern  district,  authorized  the  is  necessary.     In  view  of  this  fact,  names 

judges  to  fix  the  times  of  holding  court  in  have  been  given  to  the  divisions  correspond- 

those  divisions.    The  times  as  fixed  by  the  ing  to  the  places  at  which  the  court  is  held 

court  have  been  carried  into  this  section.  therein. 

Sec.  109.  [Utah.}  The  State  of  Utah  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  Utah.  It  is  divided  into  two  divisions,  to  be 
known  as  the  northern  and  central  divisions.  The  northern  division  shall 
indude  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  counties  of  Boxelder,  Cache,  Davis,  Morgan,  Rich,  and  Weber.  The 
central  division  shall  include  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Beaver,  Carbon,  Emery,  Garfield,  Grand,  Iron,  Juab, 
Kane,  Millard,  Piute,  Salt  Lake,  San  Juan,  San  Pete,  Sevier,  Summit,  Tooele, 
Uinta,  Utah,  Wasatch,  Washington,  and  Wayne.  Terms  of  the  district  court 
for  the  northern  division  shall  be  held  at  Ogden  on  the  second  Mondays  in 
March  and  September ;  and  for  the  central  division,  at  Salt  Lake  City  on  the 
second  Mondays  in  April  and  November.  The  clerk  of  the  court  for  said  dis- 
trict shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  each  of  the 
places  where  the  court  is  now  required  to  be  held  in  the  district  \_S6  Stat.  L. 
lie?.] 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  110.  [Vermont']  The  State  of  Vermont  shall  constitute  one  judicial 
district,  to  be  known  as  the  district  of  Vermont  Terms  of  the  district  court 
shall  be  held  at  Burlington  on  the  fourth  Tuesday  in  February;  at  Windsor 
on  the  third  Tuesday  in  May ;  and  at  Rutland  on  the  first  Tuesday  in  October. 
In  each  year  one  of  the  stated  terms  of  the  district  court  may,  when  adjourned, 
be  adjourned  to  meet  at  Montpelier,  and  one  at  Newport.    [S0  Stat.  L.  1127.] 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  111.  [Virginia.]  The  State  of  Virginia  is  divided  into  two  districts, 
to  be  known  as  the  eastern  and  western  districts  of  Virginia.  The  eastern  dis- 
trict shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Accomac,  Alexandria,  Amelia,  Brunswick, 
Caroline,  Charles  City,  Chesterfield,  Culpeper,  Dinwiddie,  Elizabeth  City, 
Essex,  Fairfax,  Fauquier,  Gloucester,  Goochland,  Greensville,  Hanover,  Hen- 
rico, Isle  of  Wight,  James  City,  King  and  Queen,  King  George,  King  William, 
Lancaster,  Loudoun,  Louisa,  Lunenburg,  Mathews,  Mecklenburg,  Middlesex, 
Nansemond,  New  Kent,  Norfolk,  Northampton,  Northumberland,  Nottoway, 
Orange,  Powhatan,  Prince  Edward,  Prince  George,  Prince  William,  Princess 
Anne,  Ricbmond,  Southampton,  Spottsylvania,  Stafford,  Surry,  Sussex,  War- 
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Avick,  Westinorelaiid,  and  York.  Terras  of  the  district  court  shall  be  held  at 
Richmond  on  the  first  Mondays  in  April  and  October ;  at  Norfolk  on  the  first 
Mondays  in  May  and  November;  and  at  Alexandria  on  the  first  Mondays  in 
January  and  July.  The  western  district  shall  include  the  territory  embraced 
on  .the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alleghany, 
Albemarle,  Amherst,  Appomattox,  Augusta,  Bath,  Bedford,  Bland,  Botetourt, 
Buchanan,  Buckingham,  Campbell,  Carroll,  Charlotte,  Clarke,  Craig,  Cumber- 
land, Dickenson,  Floyd,  Fluvanna,  Franklin,  Frederick,  Giles,  Grayson, 
Greene,  Halifax,  Henry,  Highland,  Lee,  Madispn,  Montgomery,  Nelson,  Page, 
Patrick,  Pulaski,  Pittsylvania,  Bappahannock,  Roanoke,  Rockbridge,  Rock- 
ingham, Russell,  Scott,  Shenandoah,  Smyth,  Tazewell,  Warren,  Washington, 
Wise,  and  Wythe.  Terms  of  the  district  court  shall  be  held  at  Lynchburg  on 
the  Tuesdays  after  the  second  Mondays  in  March  and  September ;  at  Danville 
oh  the  Tuesdays  after  the  second  Mondays  in  April  and  November ;  at  Abing- 
don  on  the  Tuesdays  after  the  first  Mondays  in  May  and  October ;  at  Harrison- 
burg on  the  Tuesdays  after  the  first  Mondays  in  June  and  December ;  at  Char- 
lottesville on  the  second  Monday  in  January  and  the  first  Monday  in  July; 
at  Roanoke  on  the  third  Monday  in  February  and  the  third  Monday  in  June; 
and  at  Big  Stone  Gap  on  the  fourth  Monday  in  January  and  the  second  Mon- 
day in  August.  The  clerk  of  the  court  for  the  western  district  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  Lynchburg,  at  Danville,  at  Char- 
lottesville, at  Roanoke,  at  Abingdon,  and  at  Big  Stone  Gap,  which  shall  be  kept 
open  at  all  times  for  the  transaction  of  the  business  of  the  court.  [56  Biat.  L. 
1127.] 

Following  the  policy  stated  in  the  general  clerks  are  provided  for.     Otherwise  the  see- 
note  at  the  beginning  of  this  chapter,  the  tion  states  in  concise  terms  what  was  the  ex- 
number  of  clerks  in  the  western  district  has  isting  law. 
been  reduced  to  one,  and  in  lieu  thereof  deputy 

Sec.  112.  [Washington.]  The  State  of  Washington  is  divided  into  two 
districts,  to  be  known  as  the  eastern  and  western  districts  of  Washington.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Spokane,  Stevens,  Ferry, 
Okanogan,  Chelan,  Grant,  Douglas,  Lincoln,  and  Adams,  with  the  waters 
thereof,  including  all  Indian  reservations  within  said  counties,  which  shall 
constitute  the  northern  division;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Asotin,  Garfield,  Whitman,  Columbia,  Franklin, 
Walla  Walla,  Benton,  Klickitat,  Kittitas,  and  Yakima,  with  the  waters  thereof, 
including  all  Indian  reservations  within  said  counties,  which  shall  constitute 
the  southern  division  of  said  district.  Terras  of  the  district  court  for  the 
northern  division  shall  be  held  at  Spokane  on  the  first  Tuesdays  in  April  and 
September;  for  the  southern  division,  at  Walla  Walla  on  the  first  Tuesdays  in 
June  and  December,  and  at  North  Yakima  on  the  first  Tuesdays  in  May  and 
October.  The  western  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Whatcom,  Skagit, 
Snohomish,  King,  San  Juan,  Island,  Kitsap,  Clallam,  and  Jefferson,  with  the 
waters  thereof,  including  all  Indian  reservations  within  said  counties,  which 
shall  constitute  the  northern  division ;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Pierce,  Mason,  Thurston,  Chehalis,  Pacific, 
Lewis,  Wahkiakum,  Cowlitz,  Clarke,  and  Skamania,  with  the  waters  thereof, 
including  all  Indian  reservations  within  said  coimties,  which  shall  constitute 
the  southern  division  of  said  distrint.  Terms  of  the  district  court  for  the 
northern  division  shall  be  held  at  Bellinfi^ham  on  the  first  Tuesdays  in  April  and 
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October;  at  Seattle  on  the  first  Tuesdays  in  May  and  November;  and  for  the 
southern  division,  at  Tacoma  on  the  first  Tuesdays  in  February  and  July.  The 
clerks  of  the  courts  for  the  eastern  and  western  districts  shall  maintain  an  office 
in  charge  of  himself  or  a  deputy  at  each  place  in  their  respective  districts  where 
terms  of  court  are  now  required  to  be  held.    [36  Stat.  L,  1128.'] 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sbc.  113.  [West  VirgirwLy  The  State  of  West  Virginia  is  divided  into 
two  districts,  to  be  known  as  the  northern  and  southern  districts  of  West 
Virginia.  The  northern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Hancock,  Brooke, 
Ohio,  Marshall,  Tyler,  Pleasants,  Wood,  Wirt,  Eitchie,  Doddridge,  Wetzel, 
Monongalia,  Marion,  Harrison,  Lewis,  Gilmer,  Calhoun,  Upshur,  Barbour, 
Taylor,  Preston,  Tucker,  Randolph,  Pendleton,  Hardy,  Grant,  Mineral,  Hamp- 
ehire,  Morgan,  Berkeley,  and  Jefferson,  with  the  waters  thereof.  Terms  of 
the  district  court  for  the  northern  district  shall  be  held  at  Martinsburg,  the  first 
Tuesday  of  April  and  the  third  Tuesday  of  September;  at  Clarksburg,  the 
second  Tuesday  of  April  and  the  first  Tuesday  of  October;  at  Wheeling,  the 
first  Tuesday  of  May  and  the  third  Tuesday  of  October ;  at  Philippi,  the  fourth 
Tuesday  of  May  and  first  Tuesday  of  November;  at  Parkersburg,  the  second 
Tuesday  of  January  and  second  Tuesday  of  June :  Provided,  That  a  place  for 
holding  court  at  Philippi  shall  be  furnished  the  Government  free  of  cost  by 
Barbour  County  until  other  provision  is  made  therefor  by  law.  The  southern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Jackson,  Roane,  Clay,  Braxton,  Webster, 
Nicholas,  Pocahontas,  Greenbrier,  Fayette,  Boone,  Kanawha,  Putnam,  Mason, 
Cabell,  Wayne,  Lincoln,  Logan,  Mingo,  Raleigh,  Wyoming,  McDowell,  Mercer, 
Summers,  and  Monroe,  with  the  waters  thereof.  Terms  of  the  district  court 
for  the  southern  district  shall  be  held  at  Charleston  on  the  first  Tuesday  in; 
June  and  the  third  Tuesday  in  November;  at  Huntington,  on  the  first  Tuesday 
in  April  and  the  first  Tuesday  after  the  third  Monday  in  September ;  at  Blue- 
field  on  the  first  Tuesday  in  May  and  the  third  Tuesday  in  October ;  at  Addi- 
son on  the  first  Monday  in  September;  and  at  Lewisburg  on  the  second  Tuesday 
m  February:  Provided,  That  accommodations  for  holding  court  at  Addison 
shall  be  furnished  without  cost  to  the  United  States.    [86  Stat,  L,  1129.] 

This  section  states  in  concise  terms  what  was  the  existing  law. 

Sec.  114.  [Wisconsin.]  The  State  of  Wisconsin  is  divided  into  two  dis- 
tricts, to  be  known  as  the  eastern  and  western  districts  of  Wisconsin.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Brown,  Calumet,  Dodge,  Door, 
Florence,  Fond  du  Lac,  Forest,  Green  Lake,  Kenosha,  Kewaunee,  Langlade, 
Manitowoc,  Marinette,  Marquette,  Milwaukee,  Oconto,  Outagamie,  Ozaukee, 
Kacine,  Shawano,  Sheboygan,  Walworth,  Washington,  Waukesha,  Waupaca, 
Waushara,  and  Winnebago.  Terms  of  the  district  court  for  said  district  shall 
be  held  at  Milwaukee  on  the  first  Mondays  in  January  and  October ;  at  Oshkosh 
on  the  second  Tuesday  in  June ;  and  at  Green  Bay  on  the  first  Tuesday  in  April. 
The  western  district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  Adams,  Ashland,  Barron, 
Bayfield,  Buffalo,  Burnett,  Chippewa,  Clark,  Columbia,  Crawford,  Dane, 
Dunn,  Douglas,  Eau  Claire,  Grant,  Green,  Towa,  Iron,  Jackson,  Jefferson, 
Juneau^  La  Crosse,  Lafayette,  Lincoln,  Marathon,  Monroe,  Oneida,  Pepin, 
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Pierce,  Polk,  Portage,  Price,  Richland,  Rock,  Rusk,  Saint  Croix,  Sauk,  Sawyer, 
Taylor,  Trempealeau,  Vernon,  Vilas,  Washburn,  and  Wood.  Terms  of  the 
district  court  for  said  district  shall  be  held  at  Madison  on  the  first  Tuesday  in 
December;  at  £au  Claire  on  the  first  Tuesday  in  June;  at  La  Crosse  on  the 
third  Tuesday  in  September ;  and  at  Superior  on  the  fourth  Tuesday  in  Janu- 
ary and  the  second  Tuesday  in  July.  The  district  court  for  each  of  said  dis- 
tricts shall  be  open  at  all  times  for  the  purpose  of  hearing  and  deciding  causes 
of  admiralty  and  maritime  jurisdiction,  so  far  as  the  same  can  be  done  without 
a  jury.  The  clerk  of  the  court  for  the  western  district  shall  maintain  an  office 
in  charge  of  himself  or  a  deputy  at  Madison,  at  La  Crosse,  and  at  Superior, 
which  shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the 
court  The  marshal  for  the  western  district  shall  appoint  a  deputy  marshal 
who  shall  reside  and  keep  his  office  at  Superior.  All  writs  and  other  process, 
except  criminal  warrants,  issued  at  Superior,  may  be  made  returnable  at 
Superior ;  and  the  clerk  at  that  place  shall  keep  in  his  office  the  original  records 
of  all  actions,  prosecutions,  and  special  proceedings  so  commenced  and  pending 
therein.  Criminal  warrants  may  be  returned  at  any  place  within  the  district 
where  court  is  held.  Whenever  warrants  issued  at  Superior  shall  be  returned 
at  any  other  place,  the  clerk  of  the  court  wherein  the  warrant  is  returned,  shall 
certify  the  same,  under  the  seal  of  the  court,  together  with  the  plea  and  other 
proceedings  had  thereon,  and  the  determination  of  the  court  upon  such  plea  or 
proceedings,  with  all  papers  and  orders  filed  in  reference  thereto,  to  the  clerk 
of  the  court  at  Superior;  and  the  clerk  at  Superior  shall  enter  upon  his  records 
a  minute  of  the  proceedings  had  upon  the  return  of  said  warrant,  certified  as 
aforesaid.  All  causes  and  proceedings  instituted  in  the  court  at  Superior,  shall 
be  tried  therein,  unless  by  consent  of  the  parties,  or  upon  the  order  of  the  court, 
they  are  transferred  to  another  place  for  trial.    [1^6  Sial.  L,  1129.} 

Following  the  policy  stated  in  the  general  ated  by  the  legislature  of  that  state,  and  the 

note  at   the  beginning  of  this  chapter,  the  lines  were  so  drawn  that  three  counties  were 

number  of  clerks  in  the  western  district  has  partly  in  one  judicial  district  and  partly  in 

been  reduced  from  throe  to  one,  and  in  lieu  another.    This  has  been  corrected  by  the  as 

thereof  deputv  clerks  provided  for.  signment  of  the  counties  concerned  in  one 

After  the  division  of  Wisconsin  into  judi-  district  or  the  other,  as  their  geographical 

eial  districts,  certain  new  counties  were  ere-  location  seemed  to  indicate. 

Sec,  115,  [fl'yomtnj/.]  The  State  of  Wyoming  and  the  Yellowstone 
!National  Park  shall  constitute  one  judicial  districts  to  be  known  as  the  district 
of  Wyoming.  Terms  of  the  district  court  for  said  district  shall  be4ield  at 
Ohevenne  on  the  sei*ond  ilondavs  in  Mav  and  November:  at  Evanston  on  the 
second  T\iesday  in  July;  and  at  Lander  on  the  first  Monday  in  October;  and 
the  said  court  shall  hold  one  sesi^ion  anmi?llv  at  Sheridan,  and  in  said  national 
park,  on  sudi  dates  as  the  court  may  order.  The  marshal  and  clerk  of  the  said 
court  shall  each,  respectively,  appoint  at  lea-t  one  deputy  to  reside  at  Evanston, 
and  one  to  reside  at  Lander,  unless  he  himself  sh.^ill  reside  there,  and  shall  also 
maintain  an  office  at  each  of  thi^se  places:  Pror><ird,  That  until  a  public  build- 
ing is  provided  at  Lander,  suitable  aiNSMumodations  for  holding  court  in  said 
town  sliall  be  furnished  the  Government  at  an  expense  not  to  exceed  three  hun- 
dred dollars  annually.  The  marshal  of  the  Fniteil  States  for  the  said  district 
may  ap|yunt  ouo  or  more  deputy  marshals  for  the  Yellowstone  National  Park, 
who  shall  ivsido  in  Siud  park,    \  "^6  SfiL  /..  /  ?•''>.] 

TW  e\i<tin||r  law  prx^vUed  t>i*t  t»^rm»  of  tW  n*.iit»\i  t  Vrein.     In  view  of  this  fact  it  yrss 

r7iit*s1  !^at«6  oMirt  f<>r  tW  di^itrict  of  \V>o-  ^>n>ii!^^VHi  th.-it  the  park  should  be  made  dia- 

Mii^  «iic)it  W  hoM  in  the  Yellowstone  X«-  lincUy  a  part  of  the  district  of  Wyoming, 
tidnl  Park  for  the  trial  of  ofTenaca  com^ 
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Supreme  Court,  and  district  judges, 
may  sit  in  circuit  court  of  appeals. 

121.  Justices  allotted  to  circuits,  how  desig- 

nated. 

122.  Seals,  forms  of  process,  and  rules. 

123.  Marshals. 

124.  Clerks. 
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moval. 

126.  Terms. 

127v  Rooms  for  court,  how  provided. 
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Sec. 

12d.  Appeals  in  proceedings  for  injunctions 
and  receivers. 

130.  Appellate  and   supervisory  jurisdiction 

under  the  bankrupt  act. 

131.  Appeals  from  the  United  States  court 

for  China. 

132.  Allowance  of  appeals,  etc. 

133.  Writs  of  error  and  appeals  from  the  SU' 

preme  courts  of  Arizona  and  New 
Mexico. 

134.  Writs  of  error  and  appeals  from  district 

court  for  Alaska  to  circuit  court  of 
appeals  for  ninth  circuit;  court  may 
certify  questions  to  the  Supremo 
Court. 

135.  Appeals  and  writs  of  error  from  Alaska; 

where  heard. 


Sec  116.  \C%TcuiU,'\  There  shall  be  nine  judicial  circuits  of  the  United 
States,  constituted  as  follows : 

First.  The  first  circuit  shall  include  the  districts  of  Rhode  Island,  Massa- 
chusetts, !N'ew  Hampshire,  and  Maine. 

Second.  The  second  circuit  shall  include  the  districts  of  Vermont,  Con- 
necticut, and  N^ew  York. 

Third.  The  third  circuit  shall  include  the  districts  of  Pennsylvania,  New 
Jersey,  and  Delaware. 

Fourth.  The  fourth  circuit  shall  include  the  districts  of  Maryland,  Vir- 
ginia, West  Virginia,  North  Carolina,  and  South  Carolina. 

Fifth.  The  fifth  circuit  shall  include  the  districts  of  Georgia,  Florida, 
Alabama,  Mississippi,  Louisiana,  and  Texas. 

Sixth.  The  sixth  circuit  shall  include  the  districts  of  Ohio,  Michigan,  Ken- 
tucky, and  Tennessee. 

Seventh.  The  seventh  circuit  shall  include  the  districts  of  Indiana,  Illinois, 
and  Wisconsin. 

Eighth.  The  eighth  circuit  shall  include  the  districts  of  Nebraska,  Minne- 
sota, Iowa,  Missouri,  Kansas,  Arkansas,  Colorado,  Wyoming,  North  Dakota, 
South  Dakota,  Utah,  and  Oklahoma. 

Ninth.  The  ninth  circuit  shall  include  the  districts  of  California,  Oregon, 
Nevada,  Washington,  Idaho,  Montana,  and  Hawaii.    \S6  Stat.  L.  IISI.] 

This  section  constitutes  part  of  R.  S.  sec. 
904,  4  Fed.  Stat.  Annot.  59,  and  includes 
parts  of  various  Acts  as  quoted  in  4  Fed. 
Stat.  Annot.  60,  and  part  of  section  16  of  the 
Act  of  June  16,  1906,  ch.  3335,  34  Stat.  L. 
275,  1909  Supp.  Fed.  Stat.  Annot.  641,  re- 
lating to  the  district  of  Oklahoma. 

R,  S.  sec.  604,  above  cited,  is  expressly  re- 


pealed by  Judicial  Code,  sec.  297,  infra,  p. 
250,  which  also  repeals  "all  Acts  and  parts 
of  Acts  .  .  .  creating  or  changing  judicial 
circuits  .  .  .  enacted  prior  to  February 
first,  nineteen  hundred  and  eleven." 

For  Acts  enacted  on  or  afbsr  Feb.  1,  1011, 
see  the  analysis  to  this  title,  supra,  p. 
131. 


Sec.  117.  [Circuit  Courts  of  Appeals.}  There  shall  be  in  each  circuit  a 
circnit  court  of  appeals,  which  shall  consist  of  three  judges,  of  whom  two  shall 
constitute  a  quorum,  and  which  shall  be  a  court  of  record,  with  appellate  juris- 
di(^n,  as  hereinafter  limited  and  established.    \_36  Stat.  L.  IISI.] 

This  section  was  part  of  sec.  2  of  the  Circuit  Court  of  Appeals  Act  of  March  t,  1891,  ch. 
517,  26  Stat.  L.  826,  4  Fed.  Stat.  Annot.  396. 
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Sec.  118.  [Circuit  judges.']  There  shall  be  in  the  second,  seventh,  and 
eighth  circuits,  respectively,  four  circuit  judges,  in  the  fourth  circuit,  two 
circuit  judges,  and  in  each  of  the  other  circuits,  three  circuit  judges,  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
They  shall  be  entitled  to  receive  a  salary  at  the  rate  of  seven  thousand  dollars  a 
year,  each,  payable  monthly.  Each  circuit  judge  shall  reside  within  his  cir- 
cuit,   ise  Stat  L.  1131.] 

This  section  was  existing  law  except  as  to  trict  judges      .    .    .    enacted  prior  to  Feb- 

the  number  of  judges  in  the  fourth  circuit.  ruary  first,  nineteen  hundred  and  eleven,"  are 

"All  Acts  and  parts  of  Acts  authorizing  the  repealed   by  Judicial   Code,   see.   297,  infra, 

appointment  of  United  States  circuit  or  dis-  p.  250. 

Sec.  119.  \_Allotment  of  justices  to  the  circuits.]  The  Chief  Justice  and 
associate  justices  of  the  Supreme  Court  shall  be  allotted  among  the  circuits  by 
an  order  of  the  court,  and  a  new  allotment  shall  be  made  whenever  it  becomes 
necessary  or  convenient  by  reason  of  the  alteration  of  any  circuit,  or  of  the  new 
appointment  of  a  Chief  Justice  or  associate  justice,  or  otherwise.  If  a  new  allot- 
ment becomes  necessary  at  any  other  time  than  during  a  term,  it  shall  be  made 
by  the  Chief  Justice,  and  shall  be  binding  until  the  next  term  and  until  a  new 
allotment  by  the  court.  Whenever,  by  reason  of  death  or  resignation,  no  justice 
is  allotted  to  a  circuit,  the  Chief  Justice  may,  until  a  justice  is  regularly  allotted 
thereto,  temporarily  assign  a  justice  of  another  circuit  to  such  circuit.  \_36  Stat. 
L.  1131.] 

This  section  is  a  combination  and  modiflca-      both  of  which  sections  are  expressly  repealed 
tion  of  R.  S.  tee.  606,  4  Fed.  Stat.  Annot.  238,      in  Judicial  Code,  sec.  297,  infra,  p.  250. 
and  R.  S.  sec.  618,  4  Fed.  Stat  Annot.  245, 

Sec.  120.  \^Chief  justice  and  associate  justices  of  Supreme  Court,  and 
district  judges,  may  sit  in  Circuit  Court  of  Appeals.]  The  Chief  Justice 
and  the  associate  justices  of  the  Supreme  Court  assigned  to  each  circuit,  and 
the  several  district  judges  within  each  circuit,  shall  be  competent  to  sit  as 
judges  of  the  circuit  court  of  appeals  within  their  respective  circuits.  In 
case  the  Chief  Justice  or  an  associate  justice  of  the  Supreme  Court 
shall  attend  at  any  session  of  the  circuit  court  of  appeals,  he  shall  preside. 
In  the  absence  of  such  Chief  Justice,  or  associate  justice,  the  circ*uit 
judges  in  attendance  upon  the  court  shall  preside  in  the  order  of  the  seniority 
of  their  respective  commissions.  In  case  the  full  court  at  any  time  shall  not 
be  made  up  by  the  attendance  of  the  Chief  Justice  or  the  associate  justice,  and 
the  circuit  judges,  one  or  more  district  judges  within  the  circuit  shall  sit  in 
the  court  according  to  such  order  or  provision  among  the  district  judges  as 
either  by  general  or  particular  assignment  shall  be  designated  by  the  court: 
Provided,  That  no  judge  before  whom  a  cause  or  question  may  have  been  tried 
or  heard  in  a  district  court,  or  existing  circuit  court,  shall  sit  on  the  trial  or 
hearing  of  such  cause  or  question  in  the  circuit  court  of  appeals.  [50  Stat.  L. 
1132.] 

This  section   is  but  a  re-enactment,  with  ning  of  the  section,  in  the  substitution  of  the 

slight  changes  of  language,  of  section  3  of  words  "  shall "  for  '*  should,"  and  in  the  omis- 

the  Circuit  Court  of  Appeals  Act  of  March  sion  of  the  words  "  justice  or  "  in  the  proviso, 

3.  1891,  ch.  517,  26  Stat.  L.  827,  4  Fed.  Stat.  since  it  is  not  contemplated  that  the  Justices 

Annot.   396,   the   changes  consisting   in   the  of  the  Supreme  Court  shall  sit  in  the  iHstriet 

dropping  of  the  word  "that"  at  the  begin-  Courts. 

Sec.  121.  [Justices  allotted  to  circuits,  how  designated.]  The  words  "  cir- 
cuit justice  "  and  "  justice  of  a  circuit,"  when  used  in  this  title,  shall  be  under- 
stood to  designate!  the  justice  of  the  Supreme  Court  who  is  allotted  to  any 
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circuit;  but  the  word  "  judge,"  when  applied  generally  to  any  circuit,  shall  be 
understood  to  include  such  justice.    [96  Stat  L.  11 32.] 

This  section  was  R.  S.  sec.  605,  4  Fed.  Stat  The  words  "  this  title  "  mean  this  Act,  i»  e., 

Annot  238,  which  is  expressly  repealed  in      this  Judicial  Ck>de.     See  sec.  293,  infra,  p. 
Judicial  Code,  sec.  297,  in/ra,  p.  260.  250. 

Sec.  122.  ISeals,  forms  of  process,  and  rules.']  Each  of  said  circuit  courts 
of  appeals  shall  prescribe  the  form  and  style  of  its  seal,  and  the  form  of  writs 
and  other  process  and  procedure  as  may  be  conformable  to  the  exercise  of  its 
jurisdiction ;  and  shall  have  power  to  establish  all  rules  and  regulations  for  the 
conduct  of  the  business  of  the  court  within  its  jurisdiction  as  conferred  by  law. 
136  Stat.  L.  11S2.] 

This  section  consists  of  parts  of  section  2      Annot.  396,  with  slight  changes  necessary  for 
of  the  Circuit  Coiut  of  Appeals  Act  of  March      purposes  of  revision. 
3,  1891,  ch.  517,  26  SUt.  L.  826,  4  Fed.  SUt 

Sec.  123.  [Marshals.]  The  United  States  marshals  in  and  for  the  several 
districts  of  said  courts  shall  be  the  marshals  of  said  circuit  courts  of  appeals, 
and  shall  exercise  the  same  powers  and  perform  the  same  duties,  under  the 
regulations  of  the  court,  as  ar&  exercised  and  performed  by  the  marshal  of  the 
Supreme  Court  of  the  United  States,  so  far  as  the  same  may  be  applicable.  \_36 
Slat  R  113£.] 

The  language  of  the  two  provisions  revised  Act  of  July  16,  1892,  ch.  196,  4  Fed.  Stat, 

in  this  section  has  been  transposed,  in  order  Annot.  74,  and  in  section  2  of  the  Circuit 

to  state  in  concise  language  the  existins  law.  Court  of  Appeals  Act  of  March  3,  1891,  ch. 

The  two  provisions  referred  to  are  m  the  517,  26  Stat.  L.  826,  4  Fed.  Stat.  Annot  396. 

Sec.  124.  \_Clerks.]  Each  court  shall  appoint  a  clerk,  who  shall  exercise  the 
same  powers  and  perform  the  same  duties  in  regard  to  all  matters  within  its 
jurisdiction,  as  are  exercised  and  performed  by  the  clerk  of  the  Supreme 
Court,  so  far  as  the  same  may  be  applicable.   [36  Stat.  L.  1132.] 

This  section  states  what  was  the  existing  law,  which  was  in  sec.  2  of  the  Circuit  Ooort 
of  Appeala  Act  of  March  3,  1891,  ch.  517,  26  Stat.  L.  826,  4  Fed.  Stat.  Annot.  390. 

Sec.  125.  [Depidy  clerks;  appointmeni  and  removal.]  The  clerk  of  the 
circuit  court  of  appeals  for  each  circuit  may,  with  the  approval  of  the  court, 
appoint  such  number  of  deputy  clerks  as  the  court  may  deem  necessary.  Such 
deputies  may  be  removed  at  the  pleasure  of  the  clerk  aT>T>ointing  them,  with 
ihe  approval  of  the  court.  In  case  of  the  death  of  the  clerk  his  deputy  or 
deputies  shall,  unless  removed  by  the  court,  continue  in  office  and  perform  the 
duties  of  the  clerk  in  his  name  until  a  clerk  is  appointed  and  has  qualified ; 
and  for  the  defaults  or  misfeasances  in  office  of  any  such  deputy,  whether  in  the 
lifetime  of  the  clerk  or  after  his  death,  the  clerk  and  his  estate  and  the  sureties 
on  his  official  bond  shall  be  liable,  and  his  executor  or  administrator  shall  have 
such  remedy  for  such  defaults  or  misfeasances  committed  after  his  death  as  the 
clerk  would  be  entitled  to  if  the  same  had  occurred  in  his  lifetime.  [36  Stat. 
L.  1132.] 

This  section  is  new,  there  being  no  previous      similar  to  those  in  the  Judicial  Code,  sec.  4, 
anihority  for  tiie  appointment  of  a  deputy      supra,  p.  133. 
clerk*     The   provisions   of    the   section   are 

Sec.  126,   [Terms.]   A  term  shall  be  held  annually  by  the  circuit  courts  of 
appeals  in  the  several  judicial  circuits  at  the  following  places,  and  at  such 
times  as  may  be  fixed  by  said  courts,  respectively :   In  the  first  circuit,  in  Bos- 
ton ;  in  the  second  circuit,  in  New  York ;  in  the  third  circuit,  in  Philadelphia ; 
F.  a  A.  Supp.  — 18  198 
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in  the  fourth  circuit,  in  Richmond;  in  the  fifth  circuit,  in  New  Orleans,  At- 
lanta, Fort  Worth,  and  Montgomery ;  in  the  sixth  circuity  in  Cincinnati ;  in  the 
seventh  circuit,  in  Chicago;  in  the  eighth  circuit,  in  Saint  Louis,  Denver  or 
Oheyehne,  and  Saint  Paul;  in  the  ninth  circuit,  in  San  Francisco,  and  each 
year  in  two  other  places  in  said  circuit  to  be  designated  by  the  judges  of  said 
court;  and  in  each  of  the  above  circuits,  terms  may  be  held  at  such  other  times 
and  in  such  other  places  as  said  courts,  respectively,  may  from  time  to  time 
designate :  Provided,  That  terms  shall  be  held  in  Atlanta  on  the  first  Monday  in 
October,  in  Fort  Worth  on  the  first  Monday  in  November,  in  Montgomery  on 
the  third  Monday  in  October,  in  Denver  or  in  Cheyenne  on  the  first  Monday  in 
September,  and  in  Saint  Paul  on  the  first  Monday  in  May.  All  appeals,  writs 
of  error,  and  other  appellate  proceedings  which  may  be  taken  or  prosecuted  from 
the  district  courts  of  the  United  States  in  the  State  of  Georgia,  in  the  State  of 
Texas,  and  in  the  State  of  Alabama,  to  the  circuit  court  of  appeals  for  the  fifth 
judicial  circuit  shall  be  heard  and  disposed  of,  respectively,  by  said  court  at 
the  terms  held,  in  Atlanta,  in  Fort  Worth,  and  in  Montgomery,  except  that 
appeals  or  writs  of  error  in  cases  of  injunctions  and  in  all  other  cases  which, 
under  the  statutes  and  rules,  or  in  the  opinion  of  the  court,  are  entitled  to  be 
brought  to  a  speedy  hearing  Inay  be  heard  and  disposed  of  wherever  said  court 
may  be  sitting.  All  appeals,  writs  of  errors,  and  other  appellate  proceeding 
which  may  hereafter  be  taken  or  prosecuted  from  the  district  court  of  the 
United  States  at  Beaumont,  Texas,  to  the  circuit  court  of  appeals  for  the  fifth 
circuit,  shall  be  heard  And  disposed  of  by  the  said  circuit  court  of  appeals  at 
the  terms  of  court  held  at  New  Orleans :  Provided,  That  nothing  herein  shall 
prevent  the  court  from  hearing  appeals  or  writs  of  error  wherever  the  said  courts 
shall  sit,  in  cases  of  injunctions  and  in  all  other  cases  which,  under  the  statutes 
and  the  rules,  or  in  the  opinion  of  the  court,  are  entitled  to  be  brought  to  a- 
speedy  hearing.  All  appeals,  writs  of  error,  and  other  appellate  proceedings 
which  may  be  taken  or  prosecuted  from  the  district  courts  of  the  United  States 
in  the  States  of  Colorado,  Utah,  and  Wyoming,  and  the  supreme  court  of  the 
Territory  of  New  Mexico  to  the  circuit  court  of  appeals  for  the  eighth  judicial 
circuit,  shall  be  heard  and  disposed  of  by  said  court  at  the  terms  held  either  in 
Denver  or  in  Cheyenne,  except  that  any  case  arising  in  any  of  said  States  or 
Territory  may,  by  consent  of  all  the  parties,  be  heard  and  disposed  of  at  a. 
term  of  said  court  other  than  the  one  held  in  Denver  or  Cheyenne.  IS6  Stat 
L.  IIS^.'] 

This  section  sets  out  in  concise  language  the  or  changing  the  times  or  places  of  holding 

terms  and  places  of  holding  terms  of  the  Cir-  court,     .     .     .     enacted  prior  to  February 

cult  Court  of  Appeals  in  tne  various  circuits,  first,  nineteen  hundred  and  eleven,"  are  re- 

and  was  existing  law.  pealed  by  Judicial  Code,  sec.  207,  mfra,  p. 

''AH  Acts  and  parts  of  Acts    .    .    .    fixing  260. 

Sec.  127.  [Rooms  for  covrt,  how  provided.']  The  marshals  for  the  several 
districts  in  which  said  circuit  courts  of  appeals  may  be  held  shall,  under  the 
direction  of  the  Attorney  General,  and  with  his  approval,  provide  such  rooms 
in  the  public  buildings  of  the  United  States  as  may  be  necessary  for  the  business 
of  said  courts,  and  pay  all  incidental  expenses  of  said  court,  including  criers, 
bailiffs,  and  messengers :  Provided,  That  in  case  proper  rooms  can  not  be  pro- 
vided in  such  buildings,  then  the  marshals,  with  the  approval  of  the  Attorney 
General,  may,  from  time  to  time,  lease  such  rooms  as  may  be  necessary  for  such 
courts.    \_S6  Stat  L.  IISS.] 

This  section  states  what  was  existing  law.  The  section  is  from  sec^  0  of  the  Circuit 
Cburt  of  Appeals  Act  of  March  3.  1801,  ch.  617,  4  Fed.  Stat.  Annot.  427. 
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Sec.  128.  [^Jurisdiction j  when  judgment  final.']  The  circuit  courts  of  ap- 
peals shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  writ  of  error 
final  decisions  in  the  district  courts,  including  the  United  States  district  court 
for  Hawaii,  in  all  cases  other  than  those  in  which  appeals  and  writs  of  error 
may  he  taken  direct  to  the  Supreme  Court,  as  provided  in  section  two  hundred 
and  thirty-eight,  unless  otherwise  provided  by  law ;  and,  excqpt  as  provided  in 
sections  two  hundred  and  thirty-nine  and  two  hundred  and  forty,  the  judgments 
and  decrees  of  the  circuit  courts  of  appeals  shall  be  final  in  all  cases  in  which 
the  jurisdiction  is  dependent  entirely  upon  the  opposite  parties  to  the  suit  or 
controversy  being  aliens  and  citizens  of  the  United  States,  or  citizens  of  differ- 
ent States ;  also  in  all  cases  arising  under  the  patent  laws,  under  the  copyright 
laws,  under  the  revenue  laws,  and  under  the  criminal  laws,  and  in  admiralty 
coses.    [S6  Stat.  L.  1133.] 

This  section  is  drawn  from  the  appropriate  that  reason  Hawaii  was  included  in  this  see- 

provisions  of  section  6  of  the  Circuit  Court  tion. 

of  Appeals  Act  of  March  3,  1891,  ch.  617,  26  As  to  appeals  and  writs  of  error  direct  to 

8tat.  L.  828,  4  Fed.  Stat.  Annot.  409,  the  the  United  States  Supreme  Court  from  the 

remaining  proYisions  being  revised  in  sections  United  States  Districit  Court  for  Hawaii  see 

238,  239^  240,  infra,  pp.  231,  232.    The  section  Judicial  Code,  sec.  238,  infra,  p.  231. 

■tates  what  was  existing  law.    Under  section  As  to  appeals  and  writs  of  error  direct  to 

86  of  the  Organic  Act  for  Hawaii,  as  last  the  United  States  Supreme  Court  from  the 

amended.  Act  of  March  3,  1909,  ch.  269,  35  Supreme  Court  of  the  territory  of  Hawaii  see 

Stat.  L.  838,  1909  Supp.  Fed.  Stat.  Annot.  Judicial  Code,  see.  246,  infra,  p.  233. 

152,  appeals  and  writs  of  error  could  be  taken  The  entire  concluding  clause,  "  in  all  c^ses 

to  the  Circuit  Court  of  Appeals  for  the  ninth  arising  under/'  etc.,  appears  in  Judicial  Code, 

eircuit  in  the  same  classes  of  cases  as  from  a  sec.  250,  infra,  p.  280. 
District  Court  of  the  United  States.     For 

Sec.  129.  [Appeals  in  proceedings  for  injunctions  wnd  receivers.']  Where 
upon  a  hearing  in  equity  in  a  district  court,  or  hy  a  judge  thereof  in  vacation, 
an  injunction  shall  be  granted,  continued,  refused,  or  dissolved  by  an  inter- 
locutory order  or  decree,  or  an  application  to  dissolve  an  injunction  shall  be  re- 
fused, or  an  interlocutory  order  or  decree  shall  be  made  appointing  a  receiver,  an 
appeal  may  be  taken  from  such  interlocutory  order  or  decree  granting,  continu- 
ing, refusing,  dissolving,  or  refusing  to  dissolve,  an  injunction,  or  appointing  a 
receiver,  to  the  circuit  court  of  appeals,  notwithstanding  an  appeal  in  such  case 
might,  upon  final  decree  under  the  statutes  regulating  the  same,  be  taken 
directly  to  the  Supreme  Court :  Provided,  That  the  appeal  must  be  taken  within 
thirty  days  from  the  entry  of  such  order  or  decree,  and  it  shall  take  precedence 
in  the  appellate  court ;  and  the  proceedings  in  other  respects  in  the  court  below 
shall  not  be  stayed  unless  otherwise  ordered  by  that  court,  or  the  appellate 
court,  or  a  judge  thereof,  during  the  pendency  of  such  appeal :  Provided,  how- 
ever. That  the  court  below  may,  in  its  discretion,  require  as  a  condition  of  the 
appeal  an  additional  bond.    [36  Stat.  L.  1134.] 

"Section  7  of  the  Act  of  March  3,  1891  (4  of  1895,  which,  it  is  to  be  presumed,  was  not 
Fed.  Stat.  Annot.  423,  note),  provided  that  intended.  (Columbia  Wire  Co.  v.  Boyee, 
appeals  might  be  taken  to  the  Circuft  Court  (1900)  104  Fed.  172,  44  C.  C.  A.  688;  Rowan 
of  Appeals  from  interlocutory  orders  'grant-  v.  He,  (1901)  107  Fed.  161,  46  C.  C.  A.  214.) 
ing  or  continuing  an  injunction.'  This  was  This  resulted  from  the  fact  that  the  Act  of 
found  to  be  unsatisfactory,  and  by  the  Act  1900  amended  the  Act  of  1891  and  over: 
of  Feb.  18,.  1895  (4  Fed.  Stat.  Annot.  423,  looked  the  Aet  of  1895.  In  view  of  this,  the 
note),  the  section  was  amended  so  as  to  cover  committee  has  restored  the  provisions  of  the 
orders  by  which  an  injunction  '  is  granted,  Act  of  1895  permitting  an  appeal  from  an  in- 
continued,  refused,  or  dissolved,  or  an  appli-  terlocutory  order  'refusing  or  dissolving,'  or 
cation  to  dissolve  an  injunction  is  refused.'  *  refusing  to  dissolve  an  injunction.'  In  this 
Later  it  was  desired  to  extend  the  appeal  to  connection,  it  may  be  noted  that  by  the  Acts 
orders  in  receivership  cases,  and  this  was  of  1891,  1896,  and  1900  the  cases  in  which 
done  by  the  Act  of  June  6,  1900  (4  Fed.  appeals  might  be  taken  were  those  in  which 
Stat.  Annot.  422).  This  law  was  so  drawn,  an  appeal  might  be  taken  from  a  final  decree 
kowaver,  that  it  operated  to  rapeal  the  Act  to  the  Circuit  Court  of  Appeals.    The  Act  of 
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1906  (1909  Supp.  Fed.  Stat.  Annot  291)  re- 
moved  this  limitation  by  providing  that  the 
appeals  might  be  ttiken  in  any  case  from  any 
such  order  or  decree,  although  the  case  might 
be  one  which  upon  final  decree  would  go  di- 
rectly to  the  Supreme  Court.  To  remove  any 
doubt  upon  this  point,  the  committee  has 
added,  immediately  preceding  the  first  pro- 
viso, the  words  'notwithstanding  an  appeal 
in  such  case  miffht  upon  final  decree,  under 
the  statutes  regulating  the  same,  be  taken  di- 


rectly to  the  Supreme  Court"*  Report  of 
Committee  on  Revision. 

The  Act  of  1906  mentioned  in  the  fore- 
going report  is  expressly  repealed  by  Judicial 
Code,  sec.  297,  infra,  p.  260. 

Appeals  direct  to  the  Supreme  Court  from 
orders  granting  or  denying  interlocutory  in- 
junctions restraining  enforcement  of  state 
statutes,  see  Judicial  Code,  sec.  266,  infra, 
p.  242. 


Sec.  130.  [Appellate  and  supervisory  jurisdiction  under  the  bankrupt  arf.] 
The  circuit  courts  of  appeals  shall  have  the  appellate  and  supervisory  jurisdic- 
tion conferred  upon  them  by  the  Act  entitled  "An  Act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States/'  approved  July  first, 
eighteen  hundred  and  ninety-eight,  and  all  laws  amendatory  thereof,  and  shall 
exercise  the  same  in  the  manner  therein  prescribed.     [S6  Stat.  L.  113^.'] 

"The  appellate  and  supervisorjr  jurisdic- 
tion "  to  which  this  section  refers  is  found  in 


This  section  merely  declares  the  appellate 
jurisdiction  vested  in  the  Circuit  Court  of 
Appeals  by  the  Bankruptcy  Act  of  1898  and 
the  Acts  amendatory  thereof,  and  the  manner 
of  its  exercise. 


sections  24  and  25  of  the  Bankruptcy  Act  of 
1898,  which  appear,  copiously,  annotated,  in 
this  Supplement,  post,  title  BaWkbitftct,  and 
1  Fed.  Stat.  Annot  593-604. 


Sec.  131.  [Appeals  from  the  United  States  court  for  China^'\  The  circuit 
court  of  appeals  for  the  ninth  circuit  is  empowered  to  hear  and  determine  writs 
of  error  and  appeals  from  the  United  States  court  for  China,  as  provided  in  the 
Act  entitled  "An  Act  creating  a  United  States  court  for  China  and  prescribing 
the  jurisdiction  thereof,"  approved  June  thirtieth,  nineteen  hundred  and  six. 
[36  Stat  L.  113^.'] 


This  section  is  merely  declaratory  of  the 
appellate  jurisdiction  vested  in  the  Circuit 
Court  of  Appeals  for  the  ninth  circuit  by  the 
Act  creating  a  United  States  court  for  China. 
The  reference  in  the  text  section  is  to  eeetion 


3  of  the  Act  of  June  30,  1906,  ch.  3934,  34 
Stat  L.  815,  1909  Supp.  Fed.  Stat.  Annot 
294,  also  annotated  poet,  title  JUDidABT^  in 
this  Supplement 


Sec  132.  [Allovjonce  of  appeals,  etc.']  Any  judge  of  a  circuit  court  of  ap- 
peals, in  respect  of  cases  brought  or  to  be  brought  before  that  court,  shall  have 
the  same  powers  and  duties  as  to  allowances  of  appeals  and  writs  of  error,  and 
the  conditions  of  such  allowances,  as  by  law  belong  to  the  justices  or  judges 
in  respect  of  other  courts  of  the  United  States,  respectively.     \_36  Stat.  L. 

im-'] 

This  section  states  what  was  the  existing  the  last  part  of  section  11  of  the  Circuit 
law,  the  changes  made  in  the  language  being  Court  of  Appeals  Act  of  March  3,  1891,  ch. 
minor  in  character.     The  existing  law  was      617,  26  Stat  L.  829,  4  Fed.  Stat  Annot.  428. 


Sbc.  133.  [Writs  of  error  a/nd  appeals  from  the  supreme  courts  of  Arizona 
and  New  Mexico.]  The  circuit  courts  of  appeals,  in  cases  in  which  their  judg- 
ments and  decrees  are  made  final  by  this  title,  shall  have  appellate  jurisdiction, 
by  writ  of  error  or  appeal,  to  review  the  judgments,  orders,  and  decrees  of  the 
supreme  courts  of  Arizona  and  New  Mexico,  as  by  this  tftle  they  may  have  to 
review  the  judgments,  orders,  and  decrees  of  the  district  courts;  and  for  that 
purpose  said  Territories  shall,  by  orders  of  the  Supreme  Court  of  the  United 
States,  to  be  made  from  time  to  time,  be  assigned  to  particular  circuits.  [36 
Stat.  L.  113Jt.] 
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This  section  is  but  a  re-enactment  of  sec- 
tion 16  of  the  Circuit  C^urt  of  Appeals  Act 
of  1891»  4  Fed.  Stat.  Annot.  431,  the  changes 
made  in  the  language  used  being  necessary 
for  the  purposes  of  revision.  The  section 
states  what  was  existing  law. 

The  words  "  this  title ''  in  the  text  section 
mean  "this  Act,"  i.  e.,  this  Judicial  Code. 
See  sec.  293,  tn/ra,  p.  250. 

Writs  of  error  and  appeal  direct  to  the 
United  States  Supreme  Court  from  the  Su- 
preme Courts  of  the  territories  of  Arizona 
and  New  Mexico,  see  sec.  245,  vKfra,  p.  233. 

ALiski.  —  See  the  following  sections  134 
and  135,  and  sec.  247,  tn/ra,  p.  234. 


Hawaii.  —  See  sees.  238,  246,  in/ra,  pp.  231, 
233. 

Philippines.^ —  See  sec.  248,  vnfro^  p.  234. 

Porto  Rico.  —  See  sec.  244,  iti/ra,  p.  233. 

"Final  by  this  title  ...  of  the  district 
couits."  —  These  words  in  the  text  section 
evidently  indicate  that  the  test  of  finality  is 
to  be  found  in  section  128,  Mwgra^  p.  195; 
for  in  section  15  of  the  Circuit  Court  of  Ap- 
peals Act,  4  Fed.  Stat.  Annot.  431,  the  phrase 
was  ''final  by  this  a«t,"  which  could  have 
referred  only  to  section  6  of  that  act,  and 
the  appropriate  provisions  of  the  latter  are 
now  embodied  in  section  128,  above  cited. 


Sec.  134.  [Wnf«  of  error  wnd  appeals  from  district  court  for  Alaska  to 
circuit  court  of  appeals  for  ninth  cvrcvit;  court  rwy  certify  questions  to  the 
Supreme  Court.'\  In  all  cases  other  than  those  in  which  a  writ  of  error  op 
appeal  will  lie  direct  to  the  Supreme  Court  of  the  United  States  as  provided 
in  section  two  hundred  and  forty-seven,  in  which  the  amount  involved  or  the 
value  of  the  subject-matter  in  controversy  shall  exceed  five  hundred  dollars,  and 
in  all  criminal  cases,  writs  of  error  and  appeals  shall  lie  from  the  district 
court  for  Alaska  or  from  any  division  thereof,  to  the  circuit  court  of  appeals 
for  the  ninth  circuit,  and  the  judgments,  orders,  and  decrees  of  said  court 
shall  be  final  in  all  such  cases.  But  whenever  such  circuit  court  of  appeals  may 
desire  the  instruction  of  the  Supreme  Court  of  the  United  States  upon  any 
question  or  proposition  of  law  which  shall  have  arisen  in  any  such  case,  the 
court  may  certify  such  question  or  proposition  to  the  Supreme  Court,  and  there- 
upon the  Supreme  Court  shall  give  its  instruction  upon  the  question  or  propo- 
sition certified  to  it,  and  its  instructions  shall  be  binding  up<m  the  circuit  court 
of  appeals.     [S6  Stat.  L.  IISJ^.^ 


This  section  is  drawn  from  section  202  of 
the  Criminal  Code  for  Alaska,  1  Fed.  Stat. 
Annot.  370,  and  from  sections  504  and  505  of 
the  Civil  Code,  1  Fed.  Stat  Annot.  147,  148. 

Jn^eial  Code,  sec.  247,  referred  to  in  thi» 
text  is  given  infra,  p.  234. 

"The  court  may  certify  such  qnestion  or 
propositioiiy''  etc  —  The  leading  provision  for 
certification  to  the  Sapreme  Court  is  in  Judi- 


cial Code,  sec.  230,  infra,  p.  231,  which  was 
in  section  6  of  the  Circuit  Court  of  Appeals 
Act  of  1891,  4  Fed.  Stat.  Annot.  409.  Sim- 
ilar provision  is  found  in  Judicial  Code,  sec. 
251,  %nfra,  p.  236,  and  in  the  last  clause  of 
Judicial  Code,  sec.  252,  infra,  p.  237,  which 
also  appears  in  this  Supplement,  poai,  title 
Bankbcftct,  as  section  25<f  of  the  Bank- 
ruptcy Act  of  1898,  and  is  there  annotated. 


Sec  135.  [Appeals  and  urrUs  of  error  from  Alaska;  where  heard.']  All  ap- 
I)eals,  and  writs  of  error,  and  other  cases,  coming  from  the  district  court  for 
the  district  of  Alaska  to  the  circuit  court  of  appeals  for  the  ninth  circuit,  shall 
be  entered  upon  the  docket  and  heard  at  San  Francisco,  California,  or  at  Port- 
land, Oregon,  or  at  Seattle,  Washington,  as  the  trial  court  before  whom  the 
case  was  tried  below  shall  fix  and  determine :  Provided,  That  at  any  time  before 
the  hearing  of  any  appeal,  writ  of  error,  or  other  case,  the  parties  thereto, 
through  their  respective  attorneys,  may  stipulate  at  which  of  the  above-named 
places  the  same  shall  be  heard,  in  which  case  the  case  shall  be  remitted  to  and 
entered  upon  the  docket  at  the  place  so  stipulated  and  shall  be  heard  there.  [^36 
Stat.  L.  11S5.] 

Thia  is  a  re-enactment  of  the  Act  of  Jan.  11,  1909,  ch.  16,  35  St.  L.  685,  1909  Supp.  Fed. 
Stat.  Annot.  30. 
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Chapteb  Seven. 


THE  COUBT  OF  CLAIMS. 


136.  Appointment^  oath,  and  salary  of  judges. 

137.  Seal. 

138.  Session;  quorum. 

139.  Officers  of  the  court. 

140.  Salaries  of  officers. 

141.  Clerk's  bond. 

142.  Contingent  fund. 

143.  Reports  to  Congress;  copies  for  depart- 

ments, etc. 

144.  Members  of  Congress  not  to  practice  in 

the  court. 
140.  Jurisdiction. 

Par.  1.  Claims    against    the    United 
States. 

2.  Set-offs. 

3.  Disbursinff  officers. 

146.  Judgments  for  set-off  or  counterclaims. 

how  enforced. 

147.  Decree  on  accounts  of  disbursing  officers 

148.  Claims  referred  by  departments. 

149.  Procedure  in  cases  transmitted  by  de 

partments. 

160.  Judgments  in  cases  transmitted  by  de 

partments;  how  paid. 

161.  Either  House  of  Congress  may  refer  eer 

tain  claims  to  court. 

162.  Costs  may  be  allowed  preyailing  party. 

163.  Claims  crowing  out.  of  treaties  not  cog 

nizable  therein. 

164.  Claims  pending  in  other  courts. 
166.  Aliens. 

166.  All  claims  to  be  filed  within  six  years; 

exceptions. 

167.  Rules    of    practice;    may    punish    con- 

tempts. 

168.  Oaths  and  acknowledgments. 

169.  Petitions  and  verification. 


Sec. 

160.  Petition  dismissed,  when. 

161.  Burden  of  proof  and  eYidenee  as  to  loy- 

alty. 

162.  Claims  for  proceeds  arising  from  salens 

of  abandoned  property. 

163.  Commissioners  to  take  testimony. 

164.  Power  to  call  upon  departments  for  in- 

formation. 
166.  \^en  testimony  not  to  be  taken. 

166.  Examination  of  claimant. 

167.  Testimony;  where  taken. 

168.  Witnesses  before  commissioners. 

169.  Cross-examinations. 

170.  Witnesses;  how  sworn. 

171.  Fee^  of  commissioners,  by  whom  paid. 

172.  Claims  forfeited  for  fraud. 

173.  Claims  under  act  of  June  16,  1874. 

174.  New  trial  on  motion  of  claimant. 
176.  New  trial  on  motion  of  United  States. 

176.  Cost  of  printing  record. 

177.  No  interest  on  claims. 

178.  Effect  of  pa3rment  of  judgment.  ' 

179.  Final  judgments  a  bar. 

180.  Debtors  to  the  United  States  may  have 

amount  due  ascertained. 

181.  Appeals. 

182.  Appeals  in  Indian  cases. 

183.  Attorney  GeneTal's  report  to  Congress. 

184.  Loyalty  a  jurisdictional  fact  in  certain 

cases. 

185.  Attorney  General  to  appear  for  the  de- 

fense. 

186.  Persons  not  to  be  excluded  as  witnesses 

on  account  of  color  or  because  of  in- 
terest; plaintiff  may  be  witness  for 
Government. 

187.  Reports  of  court  to  Congress. 


Sbo.  136.  lAppoirUment,  oath,  and  salary  of  jiidges.]  The  Court  of  Claims, 
established  by  the  Act  of  February  twenty-fourth,  eighteen  hundred  and  fifty- 
five,  shall  be  continued.  It  shall  consist  of  a  chief  justice  and  four  judgeai 
who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
th'e  Senate,  and  hold  their  offices  during  good  behavior.  Each  of  them  shall 
take  an  oath  to  support  the  Constitution  of  tlie  United  States,  and  to  discharge 
faithfully  the  duties  of  his  office.  The  chief  justice  shall  be  entitled  to  receive 
an  annual  salary  of  six  thousand  five  hundred  dollars,  and  each  of  the  other 
judges  an  annual  salary  of  six  thousand  dollars,  payable  monthly,  from  the 
Treasury.    [36  Stat.  L.  1135.'] 


This  section  is  a  re^nactment  of  R.  S.  sec. 
1049,  2  Fed.  Stat  Annot.  53,  which  is  ex- 
pressly repealed  by  Judicial  Code,  sec.  297, 
tn/ro,  p.  250,  the  increase  in  the  salaries  of 


the  judges  provided  in  the  Act  of  Feb.  12, 
1903,  ch.  647,  32  Stat.  L.  825,  10  Fed.  SUt 
Annot.  198,  being  carried  into  the  section. 


Sec.  137.  [SedL]   The  Court  of  Claims  shall  have  a  seal,  with  such  device 
as  it  may  order.    [36  Stat.  L.  1136.'] 

This  section  Ss  a  re-enactment,  without  change,  of  R.  S.  sec.  1060,  2  Fed.  Stat.  Annot.  63. 

Sec.  138.   [Session;  quorum.]    The  Court  of  Claims  shall  hold  one  annual 
session  at  the  city  of  Washington,  beginning  on  the  first  Monday  in  December 
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and  continuing  as  long  as  may  be  necessary  for  the  prompt  disposition  of  the 
business  of  the  court.  Any  three  of  the  judges  of  said  court  shall  constitute  a 
quorum^  and  may  hold  a  court  for  the  transaction  of  business:  Provided,  That 
the  concurrence  of  three  judges  shall  be  necessary  to  the  decision  of  any  case. 
IS6  Stat.  L.  1186.^ 

This  section  is  a  re-enactment  of  K.  S.  sec.      infra,  p.  250),  as  amended  by  th^  Act  of  June 

1052,  2  Fed.  Stat.  Annot  54  (which  is  ex-  23,  1874,  ch.  468,  18  SUt  L.  252,  ^  Fed.  Stat, 
presslj  repealed  hj  Judicial  Code,  sec.  297,      Annot.  54. 

Sec.  139.  {Officers  of  the  cowrt.']  The  said  court  shall  appoint  a  chief  clerk, 
an  assistant  clerk,  if  deemed  necessary,  a  bailiff,  and  a  chief  messenger.  The 
clerks  shall  take  an  oath  for  the  faithful  discharge  of  their  duties,  and  shall 
be  under  the  direction  of  the  court  in  the  performance  thereof;  and  for  mis- 
conduct or  incapacity  they  may  be  removed  by  it  from  office;  but  the  court 
shall  report  such  removals,  with  the  cause  thereof,  to  Congress,  if  in  session, 
or  if  not,  at  the  next  session.  The  bailiff  shall  hold  his  office  for  a  term  of  four 
years,  unless  sooner  removed  by  the  court  for  cause.     [36  Stat.  L,  1136.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  reason  that  additional  messengers  are  now 

1053,  2  Fed.  Stat.  Annot.  54,  with  no  change  provided  for  the  court,  he  is  therefore  so 
socoept  that,  as  in  recent  Appropriation  Acts  termed  in  the  Judicial  Code  section.  R.  8. 
the  messenger  provided  for  in  the  Revised  sec.  1053,  above  cited,  is  expressly  repealed 
Statutes  section  is  termed  a  chief,  for  the  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sbo.  140.  ISalaries  of  oificers.']  The  salary  of  the  chief  clerk  shall  be  three 
thousand  five  hundred  dollars  a  year ;  of  the  assistant  clerk  two  thousand  five 
hundred  dollars  a  year;  of  the  bailiff  one  thousand  five  hundred  dollars  a  year, 
and  of  the  chief  messenger  one  thousand  dollars  a  year,  payable  monthly  from 
the  Treasury.    [36  Stat.  L.  1136.] 

Section  140  states  the  salaries  provided  in  infra,  p.  250.     See,  for  example,  the  Appro- 

the  last  three  or  four  Appropriation  Acts  for  priation  Acts  of  May  22,  1908,  ch.  186,  35 

the  officers  authorised  by  R.  S.  sec.  1054,  2  Stat.  L.  244;  of  March  4,  1909,  ch.  297,  35 

Fed.  Stat.  Annot.  54,  the  latter  section  bemff  Stat.  L.  906,  and  of  June  22,  1906,  ch.  3514, 

expressly  repealed  by  Judicial  Code,  sec.  297,  34  Stat.  L.  448. 

Sec.  141.  [CUrk's  bond.]  The  chief  clerk  shall  give  bond  to  the  United 
States  in  such  amount,  in  such  form,  and  with  such  security  as  shall  be  &pr 
proved  by  the  Secretary  of  the  Treasury.     [36  Stat.  L.  1136.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1056,  2  Fed.  Stat.  Annot.  54^ 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra^  p.  250. 

Sbc.  142.  [Cordingent  fvnd.]  The  said  clerk  shall  have  authority  when  he 
lias  given  bond  as  provided  in  the  preceding  section,  to  disburse,  under  the 
direction  of  the  court,  the  contingent  fund  which  may  from  time  to  time  be 
appropriated  for  its  use;  and  his  accounts  shall  be  settled  by  the  proper  ac- 
counting officers  of  the  Treasury  in  the  same  way  as  the  accounts  of  other  dis- 
bursing agents  of  the  Qovemment  are  settled.     [36  Stat.  L.  1136.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1056,  2  Fed.  Stat.  Annot.  6^ 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Seo.  148.  [Reports  to  Congress;  copies  for  departments,  etc.]  On  the  first 
day  of  every  regular  session  of  Congress,  the  clerk  of  the  Court  of  Claims  shall 
transmit  to  Congress  a  full  and  complete  statement  of  all  the  judgments  ren- 
dered by  the  court  during  the  previous  year,  stating  the  amounts  thereof  and 
the  parties  in  whose  favor  they  were  rendered,  together  with  a  brief  synopsis 
of  the  nature  of  the  claims  upon  which  they  were  rendered.  At  the  end  of 
every  term  of  the  court  he  shall  transmit  ^  copy  of  its  decisions  to  the  heads 
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of  departments;  to  the  Solicitor,  the  Comptroller,  and  the  Auditors  of  the 
Treasury;  to  the  Commissioner  of  the  Oeneral  Land  Office  and  of  Indian 
Affairs ;  to  the  chiefs  of  bureaus,  and  to  other  officers  charged  with  the  adjust- 
ment of  claims  against  the  United  States.    \S6  Stat.  L.  1136.1 

This  section  is  a  re-enactment  of  R.  S.  sec.  the  use  of  the  word  "  regular  "  for  "  Decern- 

1057,  2  Fed.  Stat.  Annot.  55,  which  is  ex-  her"  in  the  first  line  of  the  section,  and  in 

pressly  repealed  by  Judicial  Code,  sec.  297,  the  omission  of  the  word  "and"  at  the  be- 

infra,  p.  250;  the  only  change  consisting  in  ginning  of  the  last  sentence. 

Sec.  144.  [Members  of  Congress  not  to  practice  in  the  court.'\  Whoever, 
being  elected  or  appointed  a  Senator,  Member  of,  or  Delegate  to  Congress,  or  a 
Resident  Commissioner,  shall,  after  his  election  or  appointment,  and  either 
before  or  after  he  has  qualified,  and  during  his  continuance  in  office,  practice 
in  the  Court  of  Claims,  shall  be  fined  not  more  than  ten  thousand  dollars  and 
imprisoned  not  more  than  two  years;  and  shall,  moreover,  thereafter  be  in* 
capable  of  holding  any  office  of  honor,  trust,  or  profit  under  the  Government  of 
the  United  States.    [36  Stat.  L.  1136.] 

This  section  is  a  re-enactment  and  expansion  of  R.  8.  sec  1068,  2  Fed.  Stat.  Annot.  56, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  207,  infra,  p.  250. 

Sec.  145.  [Jurisdiction.]  The  Court  of  Claims  ^all  have  jurisdiction  to 
hear  and  determine  the  following  matters : 

First.  [Claims  against  the  United  States.]  AH  claims  (except  for  pensions) 
founded  upon  the  Constitution  of  the  United  States  or  any  law  of  Congrete, 
upon  any  regulation  of  an  Executive  Department,  upon  any  contract,  expreas 
or  implied,  with  the  Government  of  the  United  States,  or  for  damages,  liqui- 
dated or  unliquidated,  in  cases  not  soimding  in  tort,  in  respect  of  which  claims 
Ihe  party  would  be  entitled  to  redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty  if  the  United  States  were  suable :  Provided, 
however.  That  nothing  in  this  section  shall  be  construed  as  giving  to  the  said 
court  jurisdiction  to  hear  and  determine  claims  growing  out  of  the  late  civil 
war,  and  commonly  known  as  "  war  claims,"  or  to  hear  and  deterinine  other 
claims  which,  prior  to  March  third,  eighteen  hundred  and  eighty-seven,  had 
been  rejected  or  reported  on  adversely  by  any  court,  department,  or  conmiission 
authorized  to  hear  and  determine  the  same. 

Second.  [Set-offs.]  All  set-offs,  counterclaims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the 
Gk)vemment  of  the  United  States  against  any  claimant  against  the  Gk>vemment 
in  said  court:  Provided,  That  no  suit  against  the  Government  of  the  United 
States,  brought  by  any  officer  of  the  United  States  to  recover  fees  for  services 
alleged  to  have  been  performed  for  the  United  States,  shall  be  allowed  under 
this  chapter  until  an  account  for  said  fees  shall  have  been  rendered  and  finally 
acted  upon  as  required  by  law,  unless  the  proper  accounting  officer  of  ithe 
Treasury  fails  to  act  finally  thereon  witihin  six  months  after  the  account  is 
received  in  said  office. 

Third.  [Disbursing  officers.]  The  claim  of  any  paymaster,  quartermaster, 
commissary  of  subsistence,  or  other  disbursing  officer  of  the  United  States,  or 
of  his  administrators  or  executors,  for  relief  from  responsibility  on  account  of 
loss  by  capture  or  otherwise,  while  in  the  line  of  his  duty,  of  Qt)vemment  funds, 
vouchers,  records,  or  papers  in  his  charge,  and  for  which  such  officer  was  and  is 
held  responsible.     [36  Stat.  L.  1136.] 

This  section  states  in  concise  language  the  Annot.  55,  65,  and  the  Tucker  Act  of  March 
jurisdiction  of  the  Court  of  Claims  as  con-  3,  1887,  ch  359,  sec.  1,  24  Stat  h.  505,  2  Fed. 
ferred  by  R.  S.  sees.  1059,  1069,  2  Fed.  Stat.      Stat.  Annot  80,  aU  of  which  sections,  to- 
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gether  with  the  Act  of  Jane  27,  1898,  ch.  503, 
30  Stat.  L.  404,  2  Fed.  Stat.  Annot.  82,  ara 
expressly  repealed  by  judicial  Code,  sec  297, 
ifi/ra,  p.  250. 

See  also  the  provisions  as  to  the  jurisdic- 
tion of  the  Court  of  Claims  in  paragraph 
"  Twentieth  "  of  Judicial  Code,  sec.  24,  tu^ra^ 
p.  140. 

The  Act  of  Jan.  20,  1885,  ch.  25,  23  Stat. 
L.  283,  2  Fed.  Stat.  Annot.  88,  commonly 
known  as  the  French  Spoliation  Claims  Act, 
and  the  Act  of  March  3,  1891,  ch.  538,  26 
Stat.  L.  851,  3  Fed.  Stat.  Annot.  91,  com- 
monly known  as  the  Indian  Depredation 
Claims  Act,  have  not  been  carried  into  this 


section,  for  the  reason  that  neither  Act  ia 
**  one  of  a  general  nature,  permanent  in  char- 
acter." Section  2  of  the  former  Act  requires 
that  suit  shall  be  brought  within  two  years 
after  its  passage,  or  the  claims  shall  be  for- 
ever barr^.  The  latter  Act  not  only  requires 
that  all  claims  shall  be  put  in  suit  within 
three  years  after  its  passage  or  be  barred, 
but  there  is  a  further  provision  that  no  suit 
shall  be  maintained  for  any  depredation  there- 
after committed.  The  Acts  will  therefore  re- 
main in  force  outside  of  this  section,  without 
repeal,  until  all  pending  cases  are  finallv  dis- 
posed of,  when  they  will  become  obsolete. 


Sec.  146.  \Juigmeints  for  set-off  or  counterclaims;  how  enforced^]  Upon 
tlie  trial  of  any  cause  in  which  any  set-off,  counterclaim,  claim  for  damages,  or 
other  demand  is  set  up  on  the  part  of  the  Government  against  any  person 
making  claim  against  the  Government  in  said  court,  the  court  shall  hear  and 
determine  such  claim  or  demand  hoth  for  and  against  the  Government  and 
claimant;  and  if  upon  the  whole  case  it  finds  that  the  claimant  is  indebted  to 
the  Government  it  shall  render  judgment  to  that  effect,  and  such  judgment 
shall  be  final,  with  the  right  of  appeal,  as  in  other  cases  provided  for  by  law. 
Any  transcript  of  such  judgment,  filed  in  the  clerk^s  office  of  any  district  court, 
shall  be  entered  upon  the  records  thereof,  and  shall  thereby  become  and  be  a 
judgment  of  such  court  and  be  enforced  as  other  judgments  in  such  court  are 
enforced.     [S6  Stat.  L.  11S7.] 

Except  for  omission  of  reference  to  the  Cir- 
cuit Court,  Circuit  Courts  being  abolished 
bv  Judicial  Code,  sec  289,  infra,  p.  249, 
this  section  is  a  re-enactment^  without  change. 


of  R.  S.  sec.  1061,  2  Fed.  Stat.  Annot.  61, 
which  is  expressly  repealed  by  Judicial  Code, 
sec.  297,  infra,  p.  250. 


Sec.  147.  ^Decree  on  accounts  of  disbursing  officers.]  Whenever  the  Court 
of  Claims  ascertains  the  facts  of  any  Igss  by  any  paymaster,  quartermaster, 
commissary  of  subsistence,  or  other  disbursing  officer,  in  the  cases  hereinbefore 
provided,  to  have  been  without  fault  or  negligence  on  the  part  of  such  officer, 
it  shall  make  a  decree  setting  forth  the  amount  thereof,  and  upon  such  decree 
the  proper  accounting  officers  of  the  Treasury  shall  allow  to  such  offiicer  the 
amoimt  so  decreed  as  a  credit  in  the  settlement  of  his  accounts.  \_S6  Stat.  L. 
11S7.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  1062,  2  Fed.  Stat.  Annot.  61, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec  148.  ^Claims  referred  by  departments.']  When  any  claim  or  matter  is 
pending  in  any  of  the  executive  departments  which  involves  controverted  ques- 
tions of  fact  or  law,  the  head  of  such  department  may  transmit  the  same,  with 
the  vouchers,  ]}apers,  documents  and  proofs  pertaining  thereto,  to  the  Court  of 
Claims  and  the  same  shall  be  there  proceeded  in  under  such  rules  as  the  court 
may  adopt.  When  the  facts  and  conclusions  of  law  shall  have  been  found,  the 
court  shfJl  report  its  findings  to  the  department  by  which  it  was  transmitted  for 
Its  guidance  and  action :  Provided,  however^  That  if  it  shall  have  been  trans- 
mitted with  the  consent  of  the  claimant,  or  if  it  shall  appear  to  the  satisfaction 
of  the  court  upon  the  facts  established,  that  under  existing  laws  or  the  pron 
visions  of  this  chapter  it  has  jurisdiction  to  render  juds^ment  or  decree  thereon, 
it  shall  proceed  to  do  so,  in  the  latter  case  giving  to  either  party  such  further 
opportunity  for  hearing  as  in  its  judgment  jiisticp  phall  require,  and  -shall 
report  its  findings  therein  to  the  department  by  which  the  same  was  referred  to 
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eaid  court  The  Secretary  of  the  Treasury  may^  upon  the  certificate  of  any 
auditor,  or  of  the  ComptroUei'  of  the  Treasury,  direct  any  claim  or  matter,  of 
M^hich,  by  reason  of  the  subject  matter  or  character,  the  said  court  might  under 
existing  laws,  take  jurisdiction  on  the  voluntary  action  of  the  claimant,  to  be 
transmitted,  with  all  the  vouchers,  papers,  documents  and  proofs  pertaining 
thereto,  to  the  said  court  for  trial  and  adjudication.    \_S6  Stat.  L.  ii57.] 

This  section  is  drawn  from  R.  S.  sec.  1063,  3,  1S83,  ch.  110,  22  Stat.  L.  485,  2  Fed.  Stat. 

2  Fed.  Stat.  Annot.  62,  sections  12  and  13  of  Annot.  77;  all  of  which  provisions  are  ex- 

the  Tucker  Act  of  March  3,  1887,  ch.  369,  pressly  repealed  by  Judicial  Code,  sec  297, 

24  Stat.  L.  607,  2  Fed.  Stat.  Annot  86,  87,  infra,  p.  260. 
and  section  2  ojf  the  Bowman  Act  of  March 

Sec.  149.  [Procedure  in  cases  transmitted  by  departments.]  All  cases  trans- 
mitted by  the  head  of  any  department,  or  upon  the  certificate  of  any  auditor, 
or  of  the  Comptroller  of  the  Treasury,  according  to  the  provisions  of  the  pre- 
ceding section,  shall  be  proceeded  in  as  other  cases  pending  in  the  Court  of 
Claims,  and  shall,  in  all  respects,  be  subject  to  the  same  rules  and  regulations. 
[56  Stat.  L.  1138.] 

This  section  is  a  re-enactment,  without  material  change,  of  R.  8.  sec.  1064,  2  Fed.  Stat. 
Annot.  63,  which  is  expressly  repealed  by  Judicial  Code,  see.  297,  infra,  p.  260. 

Ssc.  150.  [Judgments  in  cases  tra/nsmitted  by  departments;  how  paid.'\ 
The  amount  of  any  final  judgment  or  decree  rendered  in  favor  of  the  claimant, 
in  any  case  transmitted  to  the  Court  of  Claims  under  the  two  preceding  sections, 
shall  be  paid  out  of  any  specific  appropriation  applicable  to  the  case,  if  any 
such  there  be ;  and  where  no  such  appropriation  exists,  the  judgment  or  decree 
shall  be  paid  in  the  same  manner  as  other  judgments  of  the  said  court  [86 
Stat.  L.  IISS.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  1066,  2  Fed.  Stat.  Annot.  64, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sec.  151.  \_Either  House  of  Congress  may  refer  certain  claims  to  court.] 
Whenever  any  bill,  except  for  a  pension,  is  pending  in  either  House  of  Congress 
providing  for  the  payment  of  a  claim  against  the  United  States,  legal  or 
equitable,  or  for  a  grant,  gift,  or  bounty  to  any  person,  the  House  in  which  such 
bill  is  pending  may,  for  the  investigation  and  determination  of  facts,  refer  the 
same  .to  the  Court  of  Claims,  which  shall  proceed  with  the  same  in  accordance 
with  such  rules  as  it  may  adopt  and  report  to  such  House  the  facts  in  the  case 
and  the  amount,  where  the  same  can  be  liquidated,  including  any  facts  bearing 
upon  the  question  whether  there  has  been  delay  or  laches  in  presenting  such 
claim  or  applying  for  such  grant,  gift,  or  bounty,  and  any  facts  bearing  upon 
the  question  whether  the  bar  of  any  statute  of  limitation  should  be  removed  or 
which  shall  be  claimed  to  excuse  the  claimant  for  not  having  resorted  to  any 
established  legal  remedy,  together  with  such  conclusions  as  shall  be  sufiicient 
to  inform  Congress  of  the  nature  and  character  of  the  demand,  either  as  a 
claim,  legal  or  equitable,  or  as  a  gratuity  against  the  United  States,  and  the 
amount,  if  any,  legally  or  equitably  due  from  the  United  States  to  the  claim- 
ant :  Provided,  however.  That  if  it  shall  appear  to  the  satisfaction  of  the  court 
upon  the  facts  established,  that  under  existing  laws  or  the  provisions  of  this 
chapter,  the  subject  matter  of  the  bill  is  such  that  it  has  jurisdiction  to  render 
judgment  or  decree  thereon,  it  shall  proceed  to  do  so,  giving  to  either  party 
such  further  opportunity  for  hearing  as  in  its  judgment  justice  shall  require, 
and  it  shall  report  its  proceedings  therein  to  the  House  of  Congress  by  which 
the  same  was  referred  to  said  court.     [86  Stat.  L.  1138.] 
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This  section  is  a  re-enactmenty  without  ma-  *'  Sec.  14?  That  whenever  any  bill,  except 
terial  change,  of  the  Act  of  June  25,  1910,  for  a  pension,  shall  be  pending  in  either 
36  Stat.  L.  409,  which  amended  the  Tucker  House  of  Conjg;ress  providing  for  the  pay- 
Act  of  March  3,  1887,  ch.  359,  sec.  14,  24  ment  of  a  claim  against  the  United  States, 
8tat.  Lb  507y  2  Fed.  Stat.  Annot.  87,  the  latter  legal  or  equitable,  or  for  a  grant,  gift,  or 
flection  being  also  expressly  repealed  by  Judi-  boimty  to  any  person,  the  House  in  which 
eial  Code,  sec.  297,  iniro,^  p.  250.  such  bill  is  pending  may  refer  the  same  to 

The  Act  given  below  is  probably  superseded  the  Court  of  Claims,  who  shall  proceed  with 

by  this  section,  but  it  is  not  mentioned  amons  the  same  in  accordance  with  the  provisions  of 

the  Acts  repealed  in  section  297,  although  that  the  Act  approved  March  third,  eighteen  hun- 

aection  does  repeal,  among  others,  section  14  dred   and  eighty-three,   entitled   'An  Act  to 

of  the  Act  of  March  3, 1887,  which  is  amended  afford  assistance  and  relief  to  Congress  and 

by  the  Act  here  set  forth.  the  Executive  Departments  in  the  investiga- 

An  Act  To  amend  section  fourteen  of  "An       ^^^'^  of  claims  and  demands  against  the  Goy- 
A«*  i;  JZZ^aL  a!.  1k1  K^,-t!«r^!.  ^i  -„^«      ernment,'  and  report  to  such  House  the/facts 

SuST"  aupr^^  Kh  third   eiSn  ^^^  ^  liquidated,  including  any  facts  bearing 
?    7!Li  ^5^  u*     I?             '  eignteen  ^        ^j^^  question  whether  there  has  been  de- 
hundred  and  eighty-seven.  ^^  ^^  ^^^^^^  .^  presenting  such  claim,  or  ap- 
[Act  of  June  25,  1910,  ch.  409.]  plying  for  such  grant,  cift,  or  bounty,  and 
[Reference  to   Court  of  CUuims  of  claims  any  facts  bearing  upon  the  question  whether 
pending  in  Congress.]    That  section  fourteen  the  bar  of  any  statute  of  limitation  should 
of  the  Act  of  March  third,  eighteen  hundred  be  removed,  or  which  shall  be  claimed  to  ex- 
and  eighty-seven,  entitled  "An  Act  to  provide  cuse  the  claimant  for  not  having  resorted  to 
for  the  bringing  of  suits  against  the  Govern-    ^  any  established  legal  remedy,  together  with 
ment  of  the  United  States,"  be,  and  the  same  such  conclusions  as  shall  be  sufficient  to  in- 
ia  hereby,  amended  by   adding  at   the  end  form  Congress  of  the  nature  and  character  of 
thereof  the  words  "together  with  such  con-  the  demand,  either  as  a  claim,  legal  or  equi- 
elusions  as  shall  be  sufficient  to  inform  Con-  table^  or  as  a  gratuity,  against  the  United 
greaa  of  the  nature  and  character  of  the  de-  States  and  the  amount  if  any  legally  or  equi- 
mand,  either  as  a  claim,  legal  or  equitable,  tably   due   from    the   United    States   to   the 
or  as  a  gratuity,  against  the  United  States,"  claimant."    [S6  Stat.  L.  837.] 
so  that  when  amended  it  shall  read  as  fol-  .  See  2  Fed.  Stat.  Annot.  87,  for  the  above 
Iowa:  section  as  originally  enacted. 

Sec.  152.  [Costs  may  he  allowed  prevailing  party,"]  If  the  Government  of 
the  United  States  eliall  put  in  issue  the  right  of  the  plaintiff  to  recover,  tihe 
court  may,  in  its  discretion,  allow  costs  to  the  prevailing  party  from  the  time 
of  joining  such  issue.  Such  costs,  however,  shall  include  only  what  is  actually 
incurred  for  witnesses,  and  for  summoning  the  same,  and  fees  paid  to  the  clerk 
of  the  court.    {86  Stat.  L,  1138.] 

Section  152  is  a  re-enactment,  without  Fed.  Stat.  Annot.  88,  the  latter  section  being 
change,  of  section  15  of  the  Tucker  Act  of  expressly  repealed  by  Judicial  Code,  sec.  297, 
Mardi  3,  1889,  ch.  359,  24  Stat.  L.  508,  2      infra,  p.  250. 

Sec.  153.  [Cladms  growing  out  of  treaties  not  cognizable  therein.]  The 
jurisdiction  of  the  said  court  shall  not  extend  to  any  claim  against  the  Govern- 
ment not  pending  therein  on  December  first,  eighteen  hundred  and  sixty-two, 
growing  out  of  or  dependent  on  any  treaty  stipulation  entered  into  with  foreign 
nations  or  with  the  Indian  tribes.     {36  Stat.  L.  1138.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1066,  2  Fed.  Stat.  Annot.  64, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

< 

Sec.  154.  [Claims  pending  in  other  courts.]  No  person  shall  file  or  prose- 
cute in  the  Court  of  Claims,  or  in  the  Supreme  Court  on  appeal  therefrom,  any 
claim  for  or  in  respect  to  which  he  or  any  assignee  of  his  has  pending  in  any 
other  court  any  suit  or  process  against  any  person  who,  at  the  time  when  the 
cause  of  action  alleged  in  such  suit  or  process  arose,  was,  in  respect  thereto, 
acting  or  professing  to  act,  mediately  or  immediately,  under  the  authority  of 
the  United  States.   [36  Stat.  L.  1138.] 

This  section  is  a  re-enactment,  without  .change,  of  R.  S.  sec.  1067,  2  Fed.  Stat.  Annot.  64, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  tnfra,  p.  250. 
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Sec.  155.  [AUens.'\  Aliens  who  are  citizens  or  subjects  of  any  government 
viiidi  accords  to  citizens  of  the  United  Stales  the  right  to  prosecute  claims 
azaittst  such  govemment  in  its  courts^  shall  have  the  privil^e  of  prosecuting 
claims  against  the  United  States  in  the  Court  of  Claims,  whereof  such  court, 
bv  reason  of  their  subject  matter  and  character,  mi^t  take  jurisdiction.  {S6 
JStai,  JL  11S9.] 


TIdm  scrCioB  »  a  re-cBactment,  wHlmit  chutge,  of  R.  8.  sec:  1088,  2  Fed.  Stat.  Annot.  64, 
whiA  m  ezpresBlT  repealed  bj  Judicial  Code,  eec  297,  mfrm^  p.  250. 


Sec.  156.  {AU  claims  to  be  filed  within  six  years;  excepiians.'\  Every  claim 
again^  the  United  States  cognizable  by  the  Court  of  Claims,  shall  be  forever 
ktrred  unless  the  petition  setting  forth  a  statement  thereof  is  filed  in  the 
ccKirt,  or  transmitted  to  it  by  the  Secretary  of  the  Senate  or  the  Clerk  of  the 
House  of  Representatives,  as  provided  by  law,  within  six  years  after  the  3laim 
first  accrues :  Provided,  That  the  claims  of  married  women,  first  accrued  during 
marriage^  of  persons  under  the  age  of  twenty-one  years,  first  accrued  during 
niinority,  and  of  idiots,  lunatics,  insane  persons,  and  persons  beyond  the  seas 
a!  the  time  the  claim  accrued,  entitled  to  the  claim,  shall  not  be  barred  if  the 
petition  be  filed  in  the  court  or  transmitted,  as  aforesaid,  within  three  years 
after  the  disability  has  ceased ;  but  no  other  disability  than  those  enumerated 
shall  prevent  any  claim  from  being  barred,  nor  shall  any  of  the  said  disabilities 
operate  cumulatively.     [36  Stai,  L,  11S9.] 


This   secCioB   is   a    re^eBactment,    withont  See  a  repetitioB  of  some  of  the  provimons 

ckaage,  of  R.  S.  sccl  1069,  2  Fed.  Stat  Amme/L  ia  this  aeetioB  ia  paragraph  "Twentieth"  of 

•5,  vhl^  is  ezpmslj  repealed  by  Jvdielal  Judicial  Code,  sec  24,  aapra,  p.  140. 
Code.  see.  297,  tii/rB,  p.  250. 


Ssc.  157.  [Bules  of  practice  ;  may  punish  cofdempts.'\  The  said  court  shall 
have  power  to  establish  rules  for  its  government  and  for  the  regulation  of  prac- 
tice therein,  and  it  may  punish  for  contempt  in  the  manner  prescribed  by  the 
common  law,  may  appoint  commissioners^  and  may  exercise  such  powers  as  are 
necessaiy  to  cany  into  effect  the  powers  granted  to  it  by  law.  \_S0  Stat  L^ 
1139.] 


This  scctioB  is  a  re-eaactiiieiit,  without  diaage,  of  R.  S.  sccl  1070,  2  Fed.  Stat.  Annot.  ({7, 
whi^  is  expressly  repealed  bj  Judicial  Code,  sccl  297,  tafm,  p.  250. 


Sec.  158.  [Oaths  and  acknoirledgmenis,'\  The  judges  and  clerks  of  said 
court  may  administer  oaths  and  affirmations,  take  acknowledgments  of  instru- 
ments in  writings  and  give  certificates  of  the  same.     [36  Stat.  L.  1139.] 


section  is  a  re-enactmeBt*  without  ehaage.  of  R.  S.  sec  1071,  2  Fed.  Stat.  Annot.  67* 
which  is  expresalj  repealed  by  Judicial  Code,  sec  297,  tafra,  p.  250. 


Sec.  159.  [Petitions  and  verification.]  The  claimant  shall  in  all  cases  fully 
set  forth  in  his  petition  the  claim,  the  action  thereon  in  Congress  or  by  any  of 
the  departments,  if  such  action  has  been  had,  what  persons  are  owners  thereof 
cr  interested  therein,  when  and  upon  what  consideration  such  persons  became 
so  interested ;  that  no  assignment  or  transfer  of  said  claim  or  of  any  part  thereof 
or  interest  therein  has  been  made,  except  as  stated  in  the  petition ;  that  said 
Claimant  is  justly  entitled  to  the  amount  therein  claimed  from  the  United  States 
after  allowinsr  all  just  credits  and  offsets;  that  the  claimant  and,  where  the 
claim  has  been  assigned,  the  original  and  every  prior  owner  thereof,  if  a  citizen^ 
has  at  all  times  K^me  true  allegiance  to  the  Government  of  the  United  States, 
and,  whether  a  citizen  or  not,  has  not  in  any  way  voluntarily  aided,  abetted,  or 
given  encourafi^ement  to  rebellion  a£!ainst  the  said  Government,  and  that  he 
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believes  the  facts  as  stated  in  the  said  petition  to  be  true.  The  said  petition 
shall  be  verified  by  the  affidavit  of  the  claimant^  his  agent  or  attomej.  \S6 
Stat  L.  1139.] 

This  section  is  a  re-enactment,  without  change,  of  B.  S.  sec.  1072,  2  Fed.  Stat  Annot  07, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infrOf  p.  260. 

Ssc.  160.  [^Petition  dismissed,  when.']  The  said  allegations  as  to  true 
allegiance  and  voluntary  aiding,  abetting,  or  giving  encouragement  to  rebellion 
against  the  Gk)vemment  may  be  traversed  by  the  Government,  and  if  on  the 
trial  such  issues  shall  be  decided  against  the  claimant,  his  petition  shall  be  dis- 
missed.   \_S6  Stat.  L.  11S9.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  1073,  2  Fed.  Stat.  Annot.  68, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  161.  \_Burden  of  proof  and  evidence  as  to  loyalty.]  Whenever  it  is 
material  in  any  claim  to  ascertain  whether  any  person  did  or  did  not  give  any 
aid  or  comfort  to  forces  or  government  of  the  late  Confederate  States  during 
the  Civil  War,  the  claimant  asserting  the  loyalty  of  any  such  person  to  the 
United  States  during  such  Civil  War  shall  be  required  to  prove  affirmatively 
that  such  person  did,  during  said  Civil  War,  consistently  adhere  to  the  United 
States  and  did  give  no  aid  or  comfort  to  persons  engaged  in  said  Confederate 
service  in  said  Civil  War.     [86  Stat.  L.  1139.] 

This  sectioi^  is  a  re-enactment  of  provisions  in  the  substitution  of  the  words  "  Civil  War  ** 

in  R.  S.  sec.  1074,  2  Fed.  Stat  Annot.  68,  for  the  word  "rebellion,"  and  the  omission 

which  is  expressly  repealed  by  Judicial  Code,  of  the  provision  making  certain  facts  prima 

sec.  297,  infra,  p.  250.    The  only  changes  are  facie  evidence  of  disloyalty. 

Sec.  162.  [Claims  for  proceeds  arising  from  sales  of  abandoned  property.] 
The  Coiirt  of  Claims  shall  have  jurisdiction  to  hear  and  determine  the  claims 
of  those  whose  property  was  taken  subsequent  to  June  the  first,  eighteen  hun- 
dred and  sixty-five,  under  the  provisions  of  the  Act  of  Congress  approved 
March  twelfth,  eighteen  hundred  and  sixty-three,  entitled  "An  Act  to  provide 
for  the  collection  of  abandoned  property  and  for  the  prevention  of  frauds  in 
insurrectionary  districts  within  the  United  States,"  and  Acts  amendatory 
thereof  where  the  property  so  taken  was  sold  and  the  net  proceeds  thereof  were 
placed  in  the  Treasury  of  the  United  States ;  and  the  Secretary  of  the  Treasury 
shall  return  said  net  proceeds  to  the  owners  thereof,  on  the  judgment  of  said 
court,  and  full  jurisdiction  is  given  to  said  court  to  adjudge  said  claims,  any 
fecatutes  of  limitations  to  the  contrary  notwithstanding.    [36  Stat.  L.  1139.] 

This  section  is  evidently  drawn  from  paragraph  "  Fourth  *'  of  R.  S.  sec.  1059,  2  Fed.  Stat. 
Annot.  60,  which  is  expressly  repealed  by  Judicial  Code,  sec.  207,  infra,  p.  250. 

Sbo.  163.  [Commissioners  to  take  testimony.]  The  Court  of  Claims  shall 
have  power  to  appoint  commissioners  to  take  testimony  to  be  used  in  the  in- 
vestigation of  claims  which  come  before  it,  to  prescribe  the  fees  which  they 
shall  receive  for  their  services,  and  to  issue  commissions  for  the  taking  of  such 
testimony,  whether  taken  at  the  instance  of  the  claimant  or  of  the  Ufni^ed 
States.     [36  Stat.  L.  lUO] 

This  section  is  a  re-enactment,  without  change,  of  K.  S.  sec.  1075,  2  Fed.  Stat.  Annot.  68, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Seo.  164.  [Power  to  call  upon  departments  for  information.'^  The  said 
court  shall  have  power  to  call  upon  any  of  the  departments  for  any  informa- 
tion or  papers  it  may  deem  necessary,  and  shall  have  the  use  of  all  recorded 
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and  printed  reports  made  by  the  committees  of  each  House  of  Congress,  when 
deemed  necessary  in  tlie  prosecution  of  its  business.  But  the  head  ,of  any 
department  may  refuse  and  omit  to  comply  with  any  call  for  information  or 
papers  when,  in  his  opinion,  such  compliance  would  be  injurious  to  the  public 
interest     [36  Stat  L.  lUO.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  1070|  2  Fed.  Stat.  Annot.  60, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  165.  ^When  testimony  not  to  be  taken.'\  When  it  appears  to  the  court 
in  any  case  that  the  facts  set  forth' in  the  petition  of  the  claimant  do  not  furnish 
any  ground  for  relief,  it  shall  not  authorize  the  taking  of  any  testimony  therein. 
136  8tai.  L.  IHO.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  prohibiting  the  eourt  from  authorizing  the 

1077,  2  Fed.  Stat.  Annot.  69,  which  is  ex-  taking  of  testimony  when  the  petition  of  the 

pressly  repealed  by  Judicial  Code,  sec.  297,  claimant  does  not  furnish   any  ground  for 

tnfra,  p.  260,  the  words  "  be  the  duty  of  the  relief, 
eourt  to"  being  omitted,  with  the  effect  of 

Sec.  166.  \_Examin(Uion  of  claimant.']  The  coiirt  may,  at  the  instance  of  the 
attorney  or  solicitor  appearing  in  behalf  of  the  United  States,  make  an  order 
in  any  case  pending  therein,  directing  any  claimant  in  such  case  to  appear, 
upon  reasonable  notice,  before  any  commissioner  of  the  court  and  be  examined 
on  oath  touching  any  or  all  matters  pertaining  to  said  claim.  Such  examina- 
tion shall  be  reduced  to  writing  by  the  said  commissioner,  and  be  returned  to 
and  filed  in  the  court,  and  may,  at  the  discretion  of  the  attorney  or  solicitor  of 
the  United  States  appearing  in  the  case,  be  read  and  used  as  evidence  on  the 
trial  thereof.  And  if  any  claimant,  after  such  order  is  made  and  due  'and 
reasonable  notice  thereof  is  given  to  him,  fails  to  appear,  or  refuses  to  testify 
or  answer  fully  as  to  all  matters  within  his  knowledge  material  to  the  issue, 
the  court  may,  in  its  discretion,  order  that  the  said  cause  shall  not  be  brought 
forward  for  trial  until  he  shall  have  fully  complied  with*  the  order  of  the  court 
in  the  premises.     \_S6  Stat.  L.  IHO.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1080,  2  Fed.  Stat.  Annoi.  70, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sec.  167.  {^Testimony;  where  taken,]  The  testimony  in  cases  pending  before 
the  Court  of  Claims  shall  be  taken  in  the  county  where  the  witness  residoB, 
when  the  same  can  be  conveniently  done.     [^SS  Stat.  L.  IHO.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1081,  2  Fed.  Stat.  Annot  70, 
which  is  expressly  repealed  by  Judicial  Ck)de,  sec.  297,  infra,  p.  250. 

Sec.  168.  [Witnesses  before  commissioners.]  The  Court  of  Claims  may 
issue  subpoenas  to  require  the  attendance  of  witnesses  in  order  to  be  examined 
before  any  person  commissioned  to  take  testimony  therein.  Such  subpcenas 
shall  have  the  same  force  as  if  issued  from  a  district  court,  and  compliance 
therewith  shall  be  compelled  under  such  rules  and  orders  as  the  court  shall 
establish.     [36  Stat.  L.  lUO.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1082,  2  Fed.  Stat.  Annot.  70, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  169.  [Cross-examinations.]  In  taking  testimony  to  be  used  in  support 
of  any  claim,  opportunity  shall  be  given  to  the  United  States  to  file  interroga- 
tories, or  by  attorney  to  examine  witnesses,  under  such  regulations  as  said 
court  shall  prescribe;  and  like  opportunity  shall  be  afforded  the  claimant,  in 
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eases  where  testimony  is  taken  on  behalf  of  the  United  States,  under  like  regu- 
lations.   IS6  Stat.  L.  mo.^ 

This  section  is  a  re-enactment,  witbout  change,  of  R.  S.  sec.  1083,  2  Fed.  Stat.  Annot.  71, 
idiich  is  expressly  repealed  by  Judicial  Oode,  sec.  297,  infr^  p.  250. 

Sec.  170.  {^Witnesses;  how  swomk^  The  commissioner  taking  testimony  to 
be  used  in  the  Court  of  Claims  shall  administer  an  oath  or  affirmation  to  the 
Tidtnesses  brought  before  him  for  examination.     \S6  Stat.  L.  IHO.] 

•  _ 

This  section  is  a  re-enactment,  without  change,  of  R^  S.  sec.  1084,  2  Fed.  Stat.  Annot.  71, 
mrhich  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sec.  171.  [Fees  of  commissioners,  by  whom  paid.'}  When  testimony  is 
taken  for  the  claimant,  the  fees  of  the  commissioner  before  whom  it  is  taken,  and 
the  cost  of  the  commission  and  notice,  shall  be  paid  by  such  claimant;  and 
^hen  it  is  taken  at  the  instance  of  the  Government,  such  fees  shall  be  paid  out 
of  the  contingent  fund  provided  for  the  Court  of  Claims,  or  other  appropriation 
made  by  Congress  for  that  purpose.    [^36  Stat.  L.  llJlf.1.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  General ''  being  omitted  as  obsolete,  since  all 

1086,  2  Fed.  Stat.  Annot.  71,  which  is  ex-  such  business  is  entitled  to  be  sent  through 

pressly  repealed  by  Judicial  Code,  sec.  297,  the  mails  under  the  official  frank  of  the  de- 

•fi/ra,  p.*  260;  the  words  "together  with  all  partment. 
posture  incurred  by  the  Assistant  Attorney 

Sec.  172.  [^Claims  forfeited  for  fraaid.]  Any  person  who  corruptly  prac- 
tices or  attempts  to  practice  any  fraud  against  the  United  States  in  the  proof, 
statement,  establishment,  or  allowance  of  any  claim  or  of  any  part  of  any  claim 
against  the  United  States  shall,  ipso  facto,  forfeit  the  same  to  the  Govern- 
ment ;  and  it  shall  be  the  duty  of  the  Court  of  Claims,  in  such  cases,  to  find 
specifically  that  such  fraud  was  practiced  or  attempted  to  be  practiced,  and 
thereupon  to  ^ve  judgment  that  such  claim  is  forfeited  to  the  Government,  and 
that  the  claimant  be  forever  barred  from  prosecuting  the  same.    [36  Stat.  L. 

m 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1086,  2  Fed.  Stat.  Annot.  71, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sec.  173.  [Claims  under  Act  of  June  16^  187^.]  No  claim  shall  be 
allowed  by  the  accounting  officers  under  the  provisions  of  the  Act  of  Congress 
approved  June  sixteenth,  eighteen  hundred  and  seventy-four,  or  by  the  Court 
of  Claims,  or  by  Congress,  to  any  person  where  such  claimant,  or  those  under 
whom  he  claims,  shall  willfully,  knowingly, 'and  with  intent  to  defraud  the 
United  States,  have  claimed  more  than  was  justly  due  in  respect  of  such  claim, 
or  presented  any  false  evidence  to  Congress,  or  to  any  department  or  court,  in 
support  thereof.    [36  Stat  L.  llJfl.'] 

This  section  is  a  re-enactment  of  section  2      -change  being  the  omission  of  the  word  "  here- 
of the  Act  of  April  30,  1878,  ch.  77,  20  Stat.       after  "  in  the  first  line  as  redundant. 
Jj.    524,  2  Fed.  Stat.  Annot.    19,  the  only 

Sec.  174.  [New  trial  on  motion  of  claimani.]  When  judgment  is  rendered 
against  any  claimant,  the  court  may  grant  a  new  trial  for  any  reason  which, 
by  the  rules  of  common  law  or  chancery  in  suits  between  individuals,  would 
furnish  sufficient  ground  for  granting  a  new  trial.    [56  Stat.  L.  IHI.'] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1087,  2  Fed.  Stat.  Annot.  7I9 
which  is  expressly  repealed  by  Judicial  Code,  sec.  207,  infra,  p.  250. 

Sec.  175.  [New  trial  on  motion  of  United  StalesJ]  The  Court  of  Claims, 
at  any  time  while  any  claim  is  pending  before  it,  or  on  appeal  from  it,  or  within 
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two  years  next  after  the  final  disposition  of  such  claim^  i]^7>  ^^  motion,  on 
behalf  of  the  United  ^ates,  grant  a  new  trial  and  stay  the  payment  of  any 
judgment  therein,  upon  such  evidence,  cumulative  or  otherwise,  as  shall  satisfy 
the  court  that  any  fraud,  wrong,  or  injustice  in  the  premises  has  been  done  to 
the  United  States;  but  until  an  order  is  made  staying  the  payment  of  a  judg- 
ment, the  same  shall  be  payable  and  paid  as  now  provided  by  law.   \S6  Stat,  L. 

This  section  is  a  re-enactment,  without  change,  of  R.  8.  sec.  1088,  2  Fed.  Stat.  Annot.  72, 
which  is  expressjy  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  176.  {Cost  of  pri/nting  record.]  There  shall  be  taxed  against  the  losing 
party  in  each  and  every  cause  pending  in  the  Court  of  Claims  the  cost  of  print- 
ing the  record  in  such  case,  which  shall  be  collected,  except  when  the  judgment 
is  against  the  United  States,  by  the  clerk  of  said  court  and  paid  into  the 
Treasury  of  the  United  States.    [S6  Stat.  L.  ii^i.] 

This  section  is  drawn  from  a  provision  in  of  records  in  the  Court  of  Claims.    In  so  far 

'the  Act  of  March  3,   1877,  ch.   105,  2  Fed.  as  that    provision   applies   to   the   Supreme 

Stat.   Annot.  293,  modified  so  as  to  apply  Court,  it  has  been  revised  in  Judicial  Code, 

only  to  the  taxing  of  costs  and  the  printing  sec.  254,  infra,  p.  238. 

Sec.  177.  \_No  interest  on  claims.]  No  interest  shall  be  allowed  on  any 
claim  up  to  the  time  of  the  rendition  of  judgment  thereon  by  the  Court  of 
Claims,  unless  upon  a  contract  expressly  stipulating  for  the  payment  of  interest. 
\_S6  Stat.  L.  lUh] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  1001,  2  Fed.  Stat.  Annot.  73, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  wfra^  p.  250. 

Sec.  178.  [Effect  of  payment  of  judgment.]  The  payment  of  the  amount 
due  by  any  judgment  of  the  Court  of  Claims,  and  of  any  interest  thereon 
allowed  by  law,  as  provided  by  law,  shall  be  a  full  discharge  to  the  United 
States  of  all  claim  and  demand  touching  any  of  the  matters  involved  in  the 
controversy.    [S6  Stat.  L.  114-1.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  see.  1002,  2  Fed.  Stat.  Annot.  74, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  179.  [Final  judgments  a  bar.]  Any  final  judgment  against  the  claim- 
ant on  any  claim  prosecuted  as  provided  in  this  chapter  shall  forever  bar  any 
further  claim  or  demand  against  the  United  States  arising  out  of  the  matters 
involved  in  the  controversy.    [36  Stat.  L.  IHI.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  1003,  2  Fed.  Stat.  Annot.  74, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  207,  infra,  p.  250. 

Sec.  180.  [Debtors  to  the  United  States  may  have  amowni  due  ascer- 
tained.] Whenever  any  person  shall  present  his  petition  to  the  Court  of  Claims 
alleging  that  he  is  or  has  been  indebted  to  the  United  States  as  an  officer  or 
agent  thereof,  or  by  virtue  of  any  contract  therewith,  or  that  he  is  the  guarantor, 
or  surety,  or  personal  representative  of  any  officer  or  agent  or  contrac&r  so 
indebted,  or  that  he  or  the  person  for  whom  he  is  such  surety,  guarantor,  or 
personal  representative  has  held  any  office  or  agency  under  the  United  States, 
or  entered  into  any  contract  therewith,  under  which  it  may  be  or  has  been 
claimed  that  an  indebtedness  to  the  United  States  had  arisen  and  erists,  and 
that  he  or  the  person  he  represents  has  applied  to  the  proper  department  of  the 
Government  requesting  that  the  account  of  such  office,  agency,  or  indebted- 
ness may  be  adjusted  and  settled,  and  that  three  years  have  elapsed  from 
the  date  of  such  application,  and  said  account  still  remains  unsettled  ^nd 
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unadjusted,  and  that  no  suit  upon  the  same  has  been  brought  by  the  United 
States,  said  court  shall,  due  notice  first  being  given  to  the  head  of  said  depart- 
ment and  to  the  Attorney  General  of  the  United  States,  proceed  to  hear  the 
parties  and  to  ascertain  the  amount,  if  any,  due  the  United  States  on  said 
account.  The  Attorney  General  shall  represent  the  United  States  at  the  hear- 
ing of  said  cause.  The  court  may  postpone  the  same  from  time  to  time  when- 
ever justice  shall  require.  The  judgment  of  said  court  or  of  the  Supreme 
Court  of  the  United  States,  to  which  an  appeal  shall  lie,  as  in  other  cases,  as 
to  the  amount  due,  shall  be  binding  and  conclusive  upon  the  parties.  The  pay- 
ment of  such  amount  so  found  due  by  the  court  shall  discharge  such  obligation. 
An  action  shall  accrue  to  the  United  States  against  such  principal,  or  surety, 
or  representative  to  recover  the  amount  so  found  due,  which  may  be  brought  at 
any  time  within  three  years  after  the  final  judgment  of  said  court;  and  unless 
suit  shall  be  brought  within  said  time,  such  claim  and  the  claim  on  the  original 
indebtedness  shall  be  forever  barred.  The  provisions  of  section  one  hundred 
and  sixty-six  shall  apply  to  cases  under  this  section.    \S6  8tai,  L,  ii^I.] 

This  teciion  ia  drawn  from  sections  3  and  the   Act,   which   makes   applicable   to   suits 

8  of  the  Tucker  Act  of  March  3,  1887,  ch.  brought  under  the  Act  the  provisions  of  R.  S. 

359,  2  Fed.  Stat  Annot.  83,  85,  which  sec-  sec.  1080,  2  Fed.  Stat  Annot.  70,  which  is 

tions  are  expressly  repealed  by  Judicial  Code,  revised  in  Judicial  Code,  sec.  166,  Htpra,  p. 

sec.  297,  infra,  p.  250;  the  last  sentence  of  206. 

this  section  being  derived  from  iMction  8  of  * 

Sec.  181.  [Appeals.]  The  plaintiff  or  the  United  States,  in  any  suit 
brought  under  the  provision  of  the  section  last  preceding,. shall  have  the  same 
right  of  appeal  as  is  conferred  under  sections  two  hundred  and  forty-two  and 
two  hundred  and  forty-three ;  and  such  right  shall  be  exercised  only  within  the 
time  and  in  the  manner  therein  prescribed.    [36  Stat,  L.  IIJ^,'] 

This  section  is  drawn  from  section  9  of  the  by  Judicial  Code,  sec.  297,  tn/m,  p.  260. 
Tucker  Act  of  March  3,  1887,  ch.  359,  2  Fed.  Only  such  changes  are  made  as  were  neoea- 
Stat.  Annot.  85,  which  is  expressly  repealed      sary  for  proper  revision. 

Sec  182.  [Appeals  in  Indian  ca^es.]  In  any  case  brou^t  in  the  Court  of 
Claims  under  any  Act  of  Congress  by  which  that  court  is  authorized  to  render 
a  judgment  or  decree  against  the  United  States,  or  against  any  Indian  tribe  or 
any  Indians,  or  against  any  fund  held  in  trust  by  the  United  States  for  any 
Indian  tribe  or  for  any  Indians,  the  claimant,  or  the  United  States,  or  the 
tribe  of  Indians,  or  other  party  in  interest  shall  have  the  same  right  of  appeal 
as  is  conferred  under  sections  two  hundred  and  forty-two  and  two  hundred  and 
forty-three ;  and  such  right  shall  be  exercised  only  within  the  time  and  in  the 
manner  therein  prescribed.    [36  Stat.  L.  llJff.S.'} 

This  section  is  evidently  a  re-enactment  ot  with  only  such  changes  as  were  necessary  for 
section  10  of  the  Act  of  March  3,  1891,  ch.  proper  revision.  See  the  note  to  Judicial 
538,  26  Stat.  L.  854,  2  Fed.  Stat.  Annot.  100,       Code,  sec.  145,  supra,  p.  200. 

Sec  183.  [Attorney  OeneraVs  report  to  Congress.]  The  Attorney  General 
shall  report  to  Congress,  at  the  beginning  of  each  regular  session,  the  suits 
under  section  one  hundred  and  eighty,  in  which  a  final  judgment  or  decree  has 
been  rendered,  giving  the  date  of  each  and  a  statement  of  the  costs  taxed  in 
each  ca*.    [36  Stat.  L.  1H2.] 

This   section   is   substantially   a   re-enact-  Congress  did  not  mean  to  require  a  report 

ment  of   section   11   of  the   Tucker  Act  of  at  the  beginning  of  a  special  session.     The 

liareh  3,  1887,  ch.  359,  24  Stat.  L.  507,  2  dropping  of  the  words  '*  of  Congress  "  and  the 

Fed.  Stat.  Annot.  86,  which  is  expressly  re-  substitution  of  the  words  "section  one  hun- 

pealed  by  Judicial  Code,  sec.  297,  infra,  p.  dred  and  eighty"  for  "this  act"  make  no 

250.    The  word  "  regular  "  before  the  word  change  in  the  meaning  of  the  section, 
"  session  "  has  been  added,  in  the  belief  that 
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Sec.  184.  [Loyalty  a  jurisdictional  fact  in  certain  cfises.]  In  any  case  of 
a  claim  for  supplies  or  stores  taken  by  or  furnished  to  any  part  of  the  military 
or  naval  forces  of  the  United  States  for  their  use  during  the  late  Civil  War,  the 
petition  shall  aver  that  the  person  who  furnished  such  supplies  or  stores,  or 
from  whom  such  supplies  or  stores  were  taken,  did  not  give  any  aid  or  comfort 
to  said  rebellion,  but  was  throughout  that  war  loyal  to  the  Gbvemment  of  the 
United  States,  and  the  fact  of  such  loyalty  shall  be  a  jurisdictional  fact;  and 
unless  the  said  court  shall,  on  a  preliminary  inquiry,  find  that  the  person  who 
furnished  such  supplies  or  stores,  or  from  whom  the  same  were  taken  as  afore- 
said, was  loyal  to  the  Government  of  the  United  States  throughout  said  war, 
the  court  shall  not  have  jurisdiction  of  such  cause,  and  the  same  shall,  without 
further  proceedings,  be  dismissed.    \_S6  Stat.  L.  ine.} 


This  section  is  a  re-enactment  of  section  4  of 
the  Bowman  Act  of  March  3,  1883,  ch.  116,  22 
Stat.  L.  485,  2  Fed.  Stat.  Annot.  79,  which  ifl 
expressly  repealed  by  Judicial  Code,  sec  297, 
infra,  p.  250.     The  only  change  inade  is  in 


the  substitution  of  the  words  "Civil  War" 
for  the  words  "  war  for  the  suppression  of  the 
rebellion,"  a  similar  change  being  made  in 
Judicial  Code,  sec.  101,  supra,  p.  206. 


Sec.  186.  [Attorney  OeneraL  to  appear  for  the  defense."]  The  Attorney- 
General,  or  his  assistants  under  his  direction,  shall  appear  for  the  defense  and 
protection  of  the  interests  of  the  United  States  in  all  cases  which  may  be  trans^ 
mitted  to  the  Court  of  Claims  under  the  provisions  of  this  chapter,  with  the 
same  power  to  interpose  counter  claims,  offsets,  defenses  for  fraud  practiced 
or  attempted  to  be  practiced  by  claimants,  and  other  defenses,  in  like  manner  as 
he  is  required  to  defend  the  United  States  in  said  court    \_36  Stat.  L.  lUS."] 


This  section  is  drawn  from  section  5  of  the 
Bowman  Act  of  March  3,  1883,  ch.  116,  22 
Stat.  L.  486,  2  Fed.  Stat.  Annot.  79,  which 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  infra,  p.  250.  The  changes  consist  in 
the  omission  of  the  word  "now"  before  the 
word  "required,"  and  in  the  substitution  of 


the  words  "the  proyisions  of  this  chapter" 
for  the  words  "  this  act."  The  effect  of  this 
substitution  is  to  require  the  Attorney  Gen- 
eral to  appear  in  all  cases  arising  under  the 
proyisions  of  this  chapter  instead  of  cases 
arisinff  under  the  Bowman  Act,  and  to  inter- 
pose the  proper  defenses  to  suit. 


Sec.  186.  [Persons  not  to  he  excluded  as  witnesses  on  account  of  color  or 
hecause  of  interest;  plaintiff  may  he  witness  for  government.']  'So  person  shall 
be  excluded  as  a  witness  in  the  Court  of  Claims  on  account  of  color,  [or]  because 
he  or  she  is  a  party  to  or  interested  in  the  cause  or  proceeding;  and  any  plaintiff 
or  party  in  interest  may  be  examined  as  a  witness  on  the  part  of  the  Ghyrem- 
ment   [S6  Stat,  L.  IIJ^.] 


This  section  is  a  combination  of  R.  S.  sec. 
1078,  2  Fed.  Stat.  Annot.  69 ;  of  section  6  of 
the  Bowman  Act  of  March  3,  1883,  ch.  116, 
22  Stat.  L.  486,  2  Fed.  Stat.  Annot.  79;  and 
of  section  8  of  the  Tucker  Act  of  ICarch  3, 


1887,  ch.  359,  24  Stat  L.  606,  2  Fed.  Stat. 
Annot.  85.  All  of  those  statutes  are  ex- 
pressly repealed  by  Judicial  Code,  see.  297, 
infra,  p.  250.  And  the  text  section  is  made 
applicable  to  all  cases  in  the  Court  of  Claims. 


Sbo.  187.  [Reports  of  court  to  Congress.]  Beports  of  the  Court  of  Claims 
to  Congress,  under  sections  one  hundred  and  forty-eight  and  one  hundred  and 
fifty-one,  if  not  finally  acted  upon  during  the  session  at  which  they  are  reported, 
shall  be  continued  from  session  to  session  and  from  Congress  to  Congress  until 
the  same  shall  be  finally  acted  upon.    [S6  Stat.  L.  IHS.] 

This  section  is  drawn  from  sec.  7  of  the  Bowman  Act  of  March  3,  1883,  ch.  116,  22  Stat.L. 
486,  2  FM.  Stat.  Annot.  79,  which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 
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Chapteb  Eight.* 


THB  GOUBT  OF  CUSTOMS  APPXALS. 


18S.  Court  of  Customfl  Appeals;  appointment 
and  salary  of  judges;  quorum;  cir- 
cuit and  district  judges  may  act  in 
place  of  judge  disqualified,  etc. 

189.  Court  to  be  always  open  for  business; 

terms  may  be  held  in  any  circuit; 
wheii  expenses  of  judges  to  be  paid. 

190.  Marshal  of  the  court;  appointment,  sal- 

ary, and  duties. 

191.  Clerk  of  the  court;  appointment,  salary, 

and  duties. 

192.  Assistant  clerk,  stenographic  clerks,  and 

reporter;    appointment,    salary,    and 
duties. 

193.  Booms  for  holding  court  to  be  provided; 

bailifTs  and  messengers. 

194.  To  be  a  court  of  record;  to  prescribe 

form  and  style  of  seal,  and  establish 


Sec. 

rules  and  regulations;  may  ai&rm, 
modify,  or  reverse  and  remand  case, 
etc. 

195.  Final  decisions  of  Board  of  General  Ap- 

praisers to  be  reviewed  only  by  Cus- 
toms Court. 

196.  Other  courts  deprived  of  jurisdiction  in 

customs  cases;  pending  cases  ex- 
cepted. 

197.  Transfer  to  Customs  Court  of  pending 

cases;  completion  of  testimony. 

198.  Appeals  from  Board  of  General  Apprais- 

ers; time  within  which  to  be  taken; 
record  to  be  transmitted  to  customs 
court. 

199.  Records  filed  in  Customs  Court  to  be  at 

once  placed  on  calendar;  calendar  to 
be  called  every  sixty  days. 


Sbc.  188.  {Couri  of  Customs  Appeals;  appointment  and  salary  of  judges; 
quorum;  circuit  and  district  judges  may  act  in  place  of  judge  disqualified,  etc.] 
There  shall  be  a  United  States  Court  of  Customs  Appeals,  which  shall  consist  of 
a  presiding  judge  and  four  associate  judges,  each  of  whom  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  receive 
a  salary  of  seven  thousand  dollars  a  year.  The  presiding  judge  shall  be  so  desig- 
nated in  the  order  of  appointment  and  in  the  commission  issued  to  him  by  the 
President;  and  the  associate  judges  shall  have  precedence  according  to  the  date 
of  their  commissions.  Any  three  members  of  said  court  shall  constitute  a 
qnorum,  and  the  concurrence  of  three  members  shall  be  necessary  to  any  decision 
thereof.  In  case  of  a  vacancy  or  of  the  temporary  inability  or  disqualification, 
for  any  reason,  of  one  or  two  of  the  judges  of  said  court,  the  President  may, 
irpon  the  request  of  the  presiding  judge  of  said  court,  designate  any  qualified 
United  States  circuit  or  district  judge  or  judges  to  act  in  his  or  their  place ; 
and  such  circuit  or  district  judges  shall  be  duly  qualified  to  so  act.  \_36  Stai. 
L.  1US.'\ 


This  section  states  in  concise  terms  what 
\M  the  existing  law,  although  the  provisions 
of  the  section  are  not  in  the  order  in  which 
they  appear  in  the  original  section  28  cited 


in  the  footnote  on  this  pase.  The  salaries  of 
the  judges  are  as  fixed  by  the  Deficiencies 
Appropriation  Act  of  Feb.  26,  1910,  ch.  62, 
36  SUt.  L.  214. 


Sbc.  189.  \_Court  to  be  always  open  for  business;  terms  may  be  held  in  any 
circuit;  when  expenses  of  judges  to  be  paid,]  The  said  Court  of  Customs  Ap- 
peals shall  always  be  open  for  the  transaction  of  business,  and  sessions  thereof 
may,  in  the  discretion  of  the  court,  be  held  in  the  several  judicial  circuits,  and 
at  such  places  as  said  court  may  from  time  to  time  designate.  Any  judge  who, 
in  pursuanoe  of  the  provisions  of  this  chapter,  shall  attend  a  session  of  said 
court  at  any  place  other  than  the  city  of  Washington,  shall  be  paid,  upon  his 
written  and  itemized  certificate,  by  the  marshal  of  the  district  in  which  the 

1  This  chapter  is  drawn  from  that  part  of  section  28  of  the  Tariff  Act  of  Aug.  5,  1909, 
ch.  6,  36  Stat.  L.  105,  1909  Supp.  Fed.  Stat.  Annot.  821,  which  amends  section  29  of  the  Act 
of  June  10,  1890,  ch.  407,  26  Stat.  L.  141,  2  Fed.  Stat.  Annot.  635.  It  is  here  broken  up  into 
twelve  sections  for  purposes  of  a  proper  revision.  In  some  sections,  kindred  provisions  appear- 
ing in  different  parts  of  the  original  section  28  have  been  brought  together  for  the  purpose 
frf  a  more  logical  arrangement  of  the  subject-matter. 
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court  shall  be  held,  his  actual  and  necessary  expenses  incurred  for  travel  and 
attendance,  and  the  actual  necessary  expenses  of  one  stenographic  clerk  who 
may  accompany  him;  and  such  payments  shall  be  allowed  the  marshal  in  the 
settlement  of  his  accounts  with  the  United  States.   [S6  Stat;  L.  1143.] 

This  section  is  made  up  of  two  provisions  of  the  original  law,  the  only  change  being  in 
the  substitution  of  the  word  "chapter"  for  the  word  "act." 

Sec.  190.  [Marshal  of  the  court;  appointment,  salary,  and  duties.]  Said 
court  shall  have  the  services  of  a  marshal,  with  the  same  duties  and  powers, 
under  the  regulations  of  the  court,  as  are  now  provided  for  the  marshal'  of  the 
Supreme  Court  of  the  United  States,  so  far  as  the  same  may  be  applicable. 
Said  services  within  the  District  of  Columbia  shall  be  performed  by  a  marshal 
to  be  appointed  by  and  to  hold  office  during  the  pleasure  of  the  court,  who  shall 
receive  a  salary  of  three  thousand  dollars  per  annum.  Said  ser\dces  outside  of 
the  District  of  Columbia^  shall  be  performed  by  the  United  States  marshals  in 
and  for  the  districts  where  sessions  of  said  court  may  be  held ;  and  to  this  end 
said  marshals  shall  be  the  marshals  of  said  court  The  marshal  of  said  court, 
for  the  District  of  Columbia,  is  authorized  to  purchase,  under  the  direction  of 
the  presiding  judge,  such  books,  periodicals,  and  stationery,  as  may  be  neces- 
sary for  the  use  of  said  court ;  and  such  expenditures  shall  be  allowed  and  paid 
by  the  Secretary  of  the  Treasury  upon  claim  duly  made  and  approved  by  said 
presiding  judge.    \_S6  Stat..L.  im.] 

This  section  transposes  some  of  the  clauses  in  the  original  law,  and  the  word  *'  shall "  is 
substituted  for  the  word  "to." 

Sec.  191.  {Clerk  of  the  court;  appointment,  salary,  and  duties.]  The 
court  shall  appoint  a  clerk,  whose  office  shall  be  in  the  city  of  Washington,  Dis- 
trict of  Columbia,  and  who  shall  perform  and. exercise  the  same  duties  and 
powers  in  regard  to  all  matters  within  the  jurisdiction  of  said  court  as  are  now 
exercised  and  performed  by  the  clerk  of  the  Supreme  Court  of  the  United 
States,  so  far  as  the  same  may  be  applicable.  The  salary  of  the  clerk  shall  be 
three  thousand  five  hundred  dollars  per  annum,  which  sum  shall  be  in  full  pay- 
ment for  all  service  rendered  by  such  clerk;  and  all  fees  of  any  kind  whatever, 
and  all  costs  shall  be  by  him  turned  into  the  United  States  Treasury.  Said 
clerk  shall  not  be  appointed  by  the  court  or  any  judge  thereof  as  a  commissioner, 
master,  receiver,  or  referee.  The  costs  and  fees  in  the  said  court  shall  be  fixed 
and  established  by  said  court  in  a  table  of  fees  to  be  adopted  and  approved  by  the 
Supreme  Court  of  the  United  States  within  foj^ir  months  after  the  organization 
of  said  court :  Provided,  That  the  costs  .and  fees  so  fixed  shall  not,  with  respect 
to  any  item,  exceed  the  costs  and  fees  charged  in  the  Supreme  Court  of  the 
United  States ;  and  the  same  shall  be  expended,  accounted  for,  and  paid  over 
to  the  Treasury  of  the  United  States.   \_S6  Stat.  L.  IIU-] 

The  salary  of  the  clerk  is  as  fixed  by  the  Deficiencies  Appropriation  Act  of  Feb.  25,  1910, 
ch.  62,  36  Stat.  L.  214. 

Sec.  192.  [Assistant  cleric,  stenographic  clerks,  and  reporter;  appointment, 
salary,  and  duties.]  In  addition  to  the  clerk,  the  court  may  appoint  an  assistant 
clerk  at  a  salary  of  two  thousand  dollars  per  annum,  five  stenographic  clerks  at 
a  salary  of  one  thousand  six  hundred  dollars  per  annum  each,  one  stenographic 
reporter  at  a  salary  of  two  thousand  five  hundred  dollars  per  annum,  and  a  mes- 
senger at  a  salary  of  eight  hundred  and  forty  dollars  per  annum,  all  payable 
in  equal  monthly  installments,  and  all  of  whom,  including  the  clerk,  shall  hold 
office  during  the  pleasure  of  and  perform  such  duties  as  are  assigned  them  by 
the  court.     Said  reporter  shall  prepare  and  transmit  to  the  Secretary  of  the 
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Treasury  once  a  week  in  time  for  publication  in  the  Treasury  Decisions  copies 
of  all  decisions  rendered  to  that  date  by  said  courts  and  prepare  and  transmit, 
under  the  direction  of  said  court,  at  least  once  a  year,  reports  of  said  decisions 
rendered  to  that  date,  constituting  a  volume,  which  shall  be  printed  by  the 
Treasury  Department  in  such  numbers  and  distributed  or  sold  in  such  manner 
as  the  Secretary  of  the  Treasury  shall  direct.    \SQ  StaL  L.  IIJU.'] 

The  salaries  of  the  various  officers  and  clerks  have  been  revised  in  accordance  with  the 
chmnges  made  therein  by  the  Deficiencies  Appropriation  Act  cited  in  the  last  preening  note. 

Sec.  193.  \_Rooms  for  holding  court  to  he  provided;  bailiffs  and  mes- 
sengers,^ The  marshal  of  said  court  for  the  District  of  Columbia  .and  the 
marshals  of  the  several  districts  in  which  said  Court  of  Customs  Appeals  may 
l>e  held  shall,  under  the  direction  of  the  Attorney  General,  and  with  his  ap- 
proval, provide  such  rooms  in  the  public  buildings  of  the  United  States  as  may 
be  necessary  for  said  court :  Provided,  That  in  case  proper  rooms  can  not  be 
provided  in  such  buildings,  then  the  said  marshals,  with  the  approval  of  the 
Attorney-General,  may,  from  time  to  time,  lease  such  rooms  as  may  be  neces- 
sary for  said  court.  The  bailiffs  and  messengers  of  said  court  shall  be  allowed 
the  same  compensation  for  their  respective  services  as  are  allowed  for  similar 
services  in  the  existing  district  courts.  In  no  case  shall  said  marshals  secure 
other  rooms  than  those  regularly  occupied  by  existing  district  courts,  or  other 
public  officers,  except  where  such  can  not,  by  reason  of  actual  occupancy  or  use, 
te  occupied  or  used  by  said  Court  of  Customs  Appeals.    \S6  Stat.  L.  im."] 

The  only  changes  made  by  this  section  are      and  the  breaking  of  the  section  into  more 
the  omission  of  the  words  "of  the  United       sentences. 
States  "  after  the  words  "Attorney  General " 

Sec.  194.  [To  he  a  court  of  record;  to  prescribe  form  and  style  of  seal,  and 
establish  rules  and  regulations;  may  affirm,  modify,  or  reverse  and  remand  case, 
cic.'\  The  said  Court  of  Customs  Appeals  shall  be  a  court  of  record,  with  juris- 
diction as  in  this  chapter  established  and  limited.  It  shall  prescribe  the  form 
and  style  of  its  seal,  and  the  form  of  its  writs  and  other  process  and  procedure, 
and  exercise  such  powers  conferred  by  law  as  may  be  conformable  and  necessary 
to  the  exercise  of  its  jurisdiction.  It  shall  have  power  to  establish  all  rules 
and  regulations  for  the  conduct  of  the  business  of  the  court,  and  as  may  be 
needful  for  the  uniformity  of  decisions  within  its  jurisdiction  as  conferred  by 
law.  It  shall  have  power  to  review  any  decision  or  rfiatter  within  its  jurisdic- 
tion, and  may  affirm,  modify,  or  reverse  the  same  and  remand  the  case  with 
such  orders  as  may  seem  to  it  proper  in  the  premises,  which  shall  be  executed 
accordingly.   ^36  Stat.  L.  1145,] 

The  repeating  of  the  name  of  the  court  at  "  hereinafter,"  and  the  breaking  of  the  see- 
the beginning  of  the  section,  the  substitution  tion  into  more  sentences  make  no  change  in 
of  the  words  "  in  this  chapter  "  for  the  word       the  existing  law. 

Sec.  195.  [Final  decisions  of  Board  of  General  Appraisers  to  he  reviewed 
only  by  Customs  Court.]  The  Court  of  Customs  Appeals  established  by  this 
chapter  shall  exercise  exclusive  appellate  jurisdiction  to  review  by  appeal,  as 
herein  provided,  final  decisions  by  a  Board  of  General  Appraisers  in  all  cases 
as  to  the  constniction  of  tlio  law  and  the  facts  respecting  the  classification  of 
merchandise  and  the  rate  of  duty  imposed  thereon  under  stich  classification, 
and  the  fees  and  charges  connected  therewith,  and  all  appealable  questions  as 
to  the  jurisdiction  of  said  board,  and  all  appealable  questions  as  to  the  laws 
and  regulations  governing  the  collection  of  the  customs  revenues ;  and  the  judg- 
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ments  and  decrees  of  said  Court  of  Customs  Appeals  shall  be  final  in  all  sucH 
cases.   \_S6  Stat.  L.  IIJ^B.'] 

The  changes  consist  in  the  substitution  of  the  word  "  chapter "  for  "  act "  and  the  word 
"  herein  "  for  the  words  "  in  this  act." 

Sec.  196.  \_Other  courts  deprived  of  jurisdiction  in  customs  cases;  pend- 
ing cases  excepted.]  After  the  organization  of  said  court,  no  appeal  shall  be 
taken  or  allowed  from  any  Board  of  United  States  General  Appraisers  to  any 
other  court,  and  no  appellate  jurisdiction  shall  thereafter  be  exercised  or  allowed 
by  any  other  courts  in  cases  decided  by  said  Board  of  United  States  General 
Appraisers;  but  all  appeals  allowed  by  law  from  such  Board  of  Gteneral  Ap- 
praisers shall  be  subject  to  review  only  in  the  Court  of  Customs  Appeals  hereby 
established,  according  to  the  provisions  of  this  chapter :  Provided,  That  nothing 
in  this  chapter  shall  be  deemed  to  deprive  the  Supreme  Court  of  the  United 
States  of  jurisdiction  to  hear  and  determine  all  customs  cases  which  have  here- 
tofore been  certified  to  said  court  from  the  United  States  circuit  courts  of 
appeals  on  applications  for  writs  of  certiorari  or  otherwise,  nor  to  review  by 
writ  of  certiorari  any  customs  case  heretofore  decided  or  now  pending  and 
hereafter  decided  by  any  circuit  court  of  appeals,  provided  application  for  said 
writ  be  made  within  six  months  after  August  fifth,  nineteen  hundred  and  nine : 
Provided  further.  That  all  customs  cases  decided  by  a  circuit  or  district  court 
of  the  United  States  or  a  court  of  a  Territory  of  the  United  States  prior  to  said 
date  above  mentioned,  and  which  have  not  been  removed  from  said  courts  by 
appeal  or  writ  of  error,  and  all  such  cases  theretofore  submitted  for  decision 
in  said  courts  and  remaining  undecided  may  be  reviewed  on  appeal  at  the 
instance  of  either  party  by  the  United  States  Court  of  Customs  Appeals,  pro- 
vided such  appeal  be  taken  within  one  year  froin  the  date  of  the  entry  of  the 
order,  judgment,  or  decrees  sought  to  be  reviewed.   [56  Stat.  L.  il^5.] 

The  changes  made  by  this  section  consist  passage  of  this  act."    This  was  deemed  nee- 

in  the  substitution  of  the  word  "  chapter "  essary  in  order  to  limit,  as  proyided  in  the 

for  **  act "  and  the  words  "August  fifth,  nine-  original;  Act,  the   time   within  which  cases 

teen  hundred  and  nine,"  for  the  words  "  the  might  go  to  the  Supreme  Court. 

Sec.  197.  [Transfer  to  Customs  Court  of  pending  cases;  completion  of 
testimony.]  Immediately  upon  the  organization  of  the  Court  of  Customs  Ap- 
peals, all  cases  within  the  jurisdiction  of  that  court  pending  and  not  submitted 
for  decision  in  any  of  the  United  States  circuit  courts  of  appeals,  United  States 
circuit,  territorial  or  district  courts,  shall,  with  the  record  and  samples  therein, 
be  certified  by  said  courts  to  said  Court  of  Customs  Appeals  for  further  pro- 
ceedings in  accordance  herewith:  Provided,  That  where  orders  for  the  taking 
of  further  testimony  before  a  referee  have  been  made  in  any  of  such  cases,  the 
taking  of  such  testimony  shall  be  completed  before  such  certification.  [36  Stat, 
L.  1U6.] 

This  section  makes  no  change  in  the  amendatory  Act  cited  in  the  foot  note  at  the  beginning 
of  this  chapter,  supra,  p.  211. 

Sec.  198.  [Appeals  from  Board  of  OeneraJ.  Appraisers;  time  within  which 
to  he  taken;  record  to  be  traaismitted  to  Customs  Court.]  If  the  importer, 
owner,  consignee,  or  agent  of  any  imported  merchandise,  or  the  collector  or 
Secretary  of  the  Treasury,  shall  be  dissatisfied  with  the  decision  of  the  Board 
of  (Jeneral  Appraisers  as  to  the  construction  of  the  law  and  the  facts  respecting 
the  classification  of  such  merchandise  and  the  rate  of  duty  imposed  Aiereon 
under  such  classification,  or  with  any  other  appealable  decision  of  said  board, 
they,  or  either  of  them,  may,  within  sixty  days  next  after  the  entry  of  such 
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decree  or  judgment,  and  not  afterwards,  apply  to  the  Court  of  Customs  Appeals 
for  a  review  of  the  questions  of  law  and  fact  involved  in  such  decision :  Fro- 
tfided,  That  in  Alaska  and  in  the  insular  and  other  outside  possessions  of  the 
United  States  ninety  days  shall  be  allowed  for  making  such  application  to  the 
Court  of  Customs  Appeals.  Such  application  shall  be  made  by  filing  in  the 
office  of  the  derk  of  said  court  a  concise  statement  of  errors  of  law  and  fact 
complained  of;  and  a  copy  of  such  statement  shall  be  served  on  the  collector, 
or  on  the  importer,  owner,  consignee,  or  agent,  as  the  case  may  be.  Thereupon 
the  court  shall  immediately  order  the  Board  of  General  Appraisers  to  transmit 
to  said  court  the  record  and  evidence  taken  by  them,  together  with  the  certified 
statement  of  the  facts  involved  in  the  case  and  their  decision  thereon;  and  all 
the  evidence  taken  by  and  before  said  board  shall  be  competent  evidence  before 
said  Court  of  Customs  Appeals.  The  decision  of  said  Court  of  Customs  Ap- 
peals shall  be  final,  and  such  cause  shall  be  remanded  to  said  Board  of  General 
Appraisers  for  further  proceedings  to  be  taken  in  pursuance  of  such  determina- 
tion.  [36  Stat.  L.  1U6.] 

See  note  to  the  last  preceding  sectioik 

Sec.  199.  [Records  filed  in  Customs  Court  to  he  at  once  placed  on  caHen- 
dwr;  calendar  to  be  called  every  sixty  days.^  Immediately  upon  receipt  of  any 
record  transmitted  to  said  court  for  determination  the  clerk  thereof  shall  place 
the  same  upon  the  calendar  for  hearing  and  submission;  and  such  calendar 
shall  be  called  and  all  cases  thereupon  submitted,  except  for  good  cause  shown, 
at  least  once  every  sixty  days :  Provided,  That  such  calendar  need  not  be  called 
during  the  months  of  July  and  August  of  any  year.    [86  8tai.  L.  1H6.^ 

See  note  to  sec  197,  Mtpm. 

Chapter  Nutb.' 
thb  commebob  oourt.^ 

Sec. 

208.  Suits  to  enjoin,  etc.,  orders  of  Interstate 
Commerce  Commission  to  be  against 
United  States;  restraining  orders, 
when  granted  without  notice. 

209.  Jurisdiction  of  the  court,  how  invoked; 
practice  and  procedure. 

210.  Final  judgments  •and  decrees  reviewable 
in  Supreme  Court. 

211.  Suits  to  be  against  United  States;  when 
United  States  may  intervene. 

212.  Attorney  General  to  control  all  cases; 
Interstate  Commerce  Commission  may 
appear  as  of  right;  parties  interested 
may  intervene,  etc. 

213.  Complainants  may  appear  and  be  made 
parties  to  case. 

214. .  Pending  cases  to  be  transferred  to  Com- 
merce Court;  exception;  status  of 
transferred  cases. 


200.  Commerce  Court  created;  judges  of,  ap- 

pointment aqd   designation;   expense 
allowance  to  judges. 

201.  Additional  circuit  judges;  appointment 

and  assignment. 

202.  Officers   of   the   court;    clerk,   marshal, 

etc.;  salaries,  etc. 

203.  Court  to  be  always  open  for  business; 

sessions  of,  to  be  held  in  Washington 
and  elsewhere. 

204.  Marshals  to  provide  rooms  for  holding 

court  outside  of  Washington. 

205.  Assignment  of  judges  to  other  duty;  va- 

cancies, how  filled. 

200.  Powers  of  court  and  judges;  writs,  proc- 
ess, procedure,  etc. 

207.  Jurisdiction  of  the  court. 


Sec.  200.  [Commerce  Court  created;  judges  of,  appointment  and  designa- 
tion; expense  allowance  to  judges,"]  There  shall  be  a  court  of  the  United  States. 
to  be  known  as  the  Commerce  Court,  which  shall  be  a  court  of  record,  and  shall 

1  The  Cooit  of  Commerce  was  originally  created  and  its  jurisdiction  defined  by  the  Act  of 
June  x8,  XQio,  ch.  309,  36  Stat.  L.  539.     Sections  1-6  and  the  first  paragraph  of  sec.  6  and 
nee.  17  of  that  Act  are  superseded  by  this  chapter,  which  substantially  re-<nacts  their  pro 
visions.    The  remaining  portions  of  such  Act  of  June  18,  1910,  are  set  forth  imte,  p.  Ill, 
under  the  title  Iittbbstatb  Comuxbcb. 
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liai«  a  seal  of  such  form  and  style  as  the  court  may  prescribe.  The  said  court 
shall  be  compoeed  of  five  judges,  to  be  from  time  to  time  designated  and  assigned 
thereto  by  the  Chief  Justice  of  the  United*  States,  from  among  the  circuit 
judges  of  the  United  States,  for  the  period  of  five  years,  except  that  in  the  first 
instance  the  court  shall  be  composed  of  the  five  additional  circuit  judges  re- 
ferred to  in  the  next  succeeding  section,  who  shall  be  designated  by  the  Presi- 
dent to  serve  for  one,  two,  three,  four,  and  five  years,  respectively,  in  order  that 
the  period  of  designation  of  one  of  the  said  judges  shall  expire  in  each  year 
thereafter.  In  case  of  the  death,  resignation,  or  termination  of  assignment  of 
any  judge  so  designated,  the  Chief  Justice  shall  designate  a  circuit  judge  to 
fill  the  vacancy  so  caused  and  to  serve  during  the  unexpired  period  for  which 
the  original  designation  was  made.  After  the  year  nineteen  hundred  and 
fourteen  no  circuit  judge  shall  be  redesignated  to  serve  in  the  Commerce  Court 
imtfl  the  expiration  of  at  least  one  year  after  the  expiration  of  the  period  of 
his  last  previous  designation.  The  judge  first  designated  for  the  five-year 
period  shall  be  the  presiding  judge  of  said  court,  and  thereafter  the  judge  senior 
in  designation  shall  be  the  presiding  judge.  The  associate  judges  shall  have 
preoedence  and  shall  succeed  to  the  place  and  powers  of  the  presiding  judge 
whenever  he  may  be  absent  or  incapable  of  acting  in  the  order  of  the  date  of 
their  designations.  Four  of  said  judges  shall  constitute  a  quorum,  and  at  least 
a  majority  of  the  court  shall  concur  in  all  decisions.  Each  of  the  judges  during 
the  period  of  his  service  in  the  Commerce  Court  shall,  on  account  of  the  regular 
sessions  of  the  court  being  held  in  the  city  of  Washington,  receive  in  addition 
to  his  salary  as  circuit  judge  an  expense  allowance  at  the  rate  of  one  thousand 
five  hundreid  dollars  per  annum,    \S6  Sicd.  L.  1H6J] 

Sec.  201.  [Additional  circuit  judges;  appointment  and  assignment']  The 
five  additional  circuit  judges  authorized  by  the  Act  to  create  a  Commerce  Court, 
and  for  other  purposes,  approved  June  eighteenth,  nineteen  hundred  and  ten, 
shall  hold  office  during  good  behavior,  and  from  time  to  time  shall  be  designated 
and  assigned  by  the  Chief  Justice  of  the  United  States  for  service  in  the  dis- 
trict court  of  any  district,  or  the  circuit  court  of  appeals  for  any  circuit,  or  in 
the  Commerce  Court,  and  when  so  designated  and  assigned  for  service  in  a 
district  court  or  circuit  court  of  appeals  shall  have  the  powers  and  jurisdiction 
in  this  Act  conferred  upon  a  circuit  judge  in  his  circuit    \_S6  Stat.  L.  ii^7.] 

Sec.  202.  [Officers  of  the  court;  cleric ,  marshal,  etc.;  salaries,  etc,]  The 
court  shall  also  have  a  clerk  and  a  marshal,  with  the  same  duties  and  powers, 
so  far  as  they  may  be  appropriate  and  are  not  altered  by  rule  of  the  court,  as  are 
now  possessed  by  the  clerk  and  marshal,  respectively,  of  the  Supreme  Court  of 
the  United  States.  The  offices  of  the  clerk  and  marshal  of  the  court  shall  be 
in  the  city  of  Washington,  in  the  District  of  Columbia.  The  judges  of  the 
court  shall  appoint  the  clerk  and  marshal,  and  may  also  appoint,  if  they  find  it 
necessary,  a  deputy  clerk  and  deputy  marshal ;  and  such  clerk,  marshal,  deputy 
clerk,  and  deputy  marshal,  shall  hold  office  during  the  pleasure  of  the  court 
The  salary  of  the  clerk  shall  be  four  thousand  dollars  per  annum ;  the  salary 
of  the  marshal  three  thousand  dollars  per  annum;  the  salary  of  the  deputy 
clerk  two  thousand  five  hundred  dollars  per  annum;  and  the  salary  of  the 
deputy  marshal  two  thousand  five  himdred  dollars  per  annum.  The  said  clerk 
and  marshal  may,  with  the  approval  of  the  court,  employ  all  requisite  assistance. 
The  costs  and  fees  in  said  court  shall  be  established  bv  the  court  in  a  table 
thereof,  approved  by  the  Supreme  Court  of  the  United  States,  within  four 
months  after  the  organization  of  the  court ;  but  such  costs  and  fees  shall  in  no 
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case  exceed  those  charged  in  the  Supreme  Court  of  the  United  States,  and  shall 
be  accounted  for  and  paid  into  the  Treasury  of  the  United  States.  [^S6  Stat.  L, 
1U7.] 

Sso.  203.  \_Court  to  he  always  open  for  business;  sessions  of,  to  he  held  in 
Washington  and  elsewhere.'}  The  Commerce  Court  shall  always  be  open  for  the 
transacticxi  of  business.  Its  regular  sessions  shall  be  held  in  the  city  of  Wash- 
ington, in  the  District  of  Columbia;  but  the  powers  of  the  court  or  of  any  judge 
thereof,  or  of  the  clerk,  marshal,  deputy  clerk,  or  deputy  marshal,  may  be  exer- 
cised anywhere  in  the  United  States ;  and  for  expedition  of  the  work  of  the 
court  and  the  avoidance  of  undue  expense  or  inconvenience  to  suitors  the  court 
fihall  hold  sessions  in  different  parts  of  the  United  States  as  may  be  found 
desirable.  The  actual  and  necessary  expenses  of  the  judges,  clerk,  marshal, 
deputy  clerk,  and  deputy  marshal  of  the  court  incurred  for  travel  and  attend- 
^ance  elsewhere  than  in  the  city  of  Washington  shall  be  paid  upon  the  written 
and  itemized  certificate  of  such  judge,  clerk,  marshal,  deputy  clerk,  or  deputy 
marshal,  by  the  marshal  of  the  court,  and  shall  be  allowed  to  him  in  the  settle- 
ment of  his  accounts  with  the  United  States.    IS6  Stat.  L.  1H7.] 

Sbc.  204.  \_Marshals  to  provide  rooms  for  holding  court  outside  of  Wash- 
ington.}  The  United  States  marshals  of  the  several  districts  outside  of  the  city 
of  Washington  in  which  the  Comerce  Court  may  hold  its  sessions  shall  provide, 
under  the  direction  and  with  the  approval  of  the  Attorney  General,  such  rooms 
in  the  public  buildings  of  the  United  States  as  may  be  necessary  for  the  court's 
use ;  but  in  case  proper  rooms  can  not  be  provided  in  such  public  buildings,  said 
marshals,  with  the  approval  of  the  Attorney  General,  may  then  lease  from  time 
to  time  other  necessary  rooms  for  the  court.    \_S6  Stat.  L.  llJfS.'] 

Sec.  206.  [Assignment  of  judges  to  other  duty;  vacancies,  how  filled.']  If, 
at  any  time,  the  business  of  the  Commerce  Court  does  not  require  the  services 
of  all  the  judges,  the  Chief  Justice  of  the  United  States  may,  by  writing,  signed 
by  him  and  filed  in  the  Department  of  Justice,  terminate  the  assignment  of 
any  of  the  judges  or  temporarily  assign  him  for  service  in  any  district  court 
or  circuit  court  of  appeals.  In  case  of  illness  or  other  disability  of  any  judge 
assigned  to  the  Commerce  Court  the  Chief  Justice  of  the  United  States  may 
assign  any  other  circuit  judge  of  the  United  States  to  act  in  his  place,  and  may 
terminate  such  assignment  when  the  exigency  therefor  shall  cease ;  and  any  cir- 
cuit judge  so  assigned  to  act  in  place  of  such  judge  shall,  during  his  assignment, 
exercise  all  the  powers  and  perform  all  the  functions  of  such  judge.  [^S6  Stat. 
L.  IIJ^S.] 

Sec.  206.  [Powers  of  court  and  judges;  writs,  process,  procedure,  etc.]  In 
all  cases  within  its  jurisdiction  the  Commerce  Court,  and  each  of  the  judges 
assigned  thereto,  shall,  respectively,  have  and  may  exercise  any  and  all  of  Uie 
powers  of  a  district  court  of  the  United  States  and  of  the  judges  of  said  court, 
respectively,  so  far  as  the  same  may  be  appropriate  to  the  effective  exercise  of 
the  jurisdiction  hereby  conferred.  The  Conmierce  Court  may  issue  all  writs 
and  process  appropriate  to  the  full  exercise  of  its  jurisdiction  and  powers  and 
may  prescribe  the  form  thereof.  It  may  also,  from  time  to  time,  establish  such 
rules  and  regulations  concerning  pleading,  practice,  or  procedure  in  cases  or 
matters  within  its  jurisdiction  as  to  the  court  shall  seem  wise  and  proper.  Its 
orders,  writs,  and  process  may  nm,  be  served,  and  be  returnable  anywhere  in 
the  United  States ;  and  the  marshal  and  deputy  marshal  of  said  court  and  also 
the  United  States  marshals  and  deputy  marshals  in  the  several  districts  of  the 
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United  States  shall  have  like  powers  and  be  under  like  duties  to  act  for  and 
in  behalf  of  said  court  as  pertain  to  United  States  marshals  and  deputy  marshals 
generally  when  acting  under  like  conditions  concerning  suits  or  matters  in  the 
district  courts  of  the  United  States.   {S6  Stat.  L.  1148.] 


Powor  of  lingle  federal  jadce.  —  Gonatni- 
ing  this  section,  in  Eof  p.  Metropolitan  Water 
Co.,  (1911)  220  U.  S.  539,  544,  31  S.  Ct  600, 
603,  Chief  Justice  White  said:  ''Limita- 
tions are  unequivocally  imposed  -upon  the 
power  of  the  single  justice  or  judge  to  act 
in  the  character  of  case  to  which  the  provi* 
sion  refers.  They  are,  o,  to  ^'eceive  an  appli- 
cation for  an  interlocutory  injunction  in  the 
character  of  case  stated  in  the  section;  h, 
within  the  period  specified  in  the  section  to 
grant  a  temporary  restraining  order  'if  of 
opinion  that  irreparable  loss  or  damage  would 
result  to  the  complainant  unless  a  temporary 
restraining  order  is  granted ; '  and,  o,  to  '  im- 
mediately call  to  his  assistance  to  hear  and 
determine  the  application  [for  an  interlocu- 
tory injunction]  two  other  judges/  It  is  to 
the  hearing  thus  provided  for  that  the  notice 
must  relate  which  is  to  be  given  to  the  Gov- 
ernor and  to  the  Attorney  General  of  the 
State  and  'such  other  persons  as  may  be 
defendants  in  the  suit.'  It  is  the  hearing 
before  the  court  thus  constituted  also  that 
is  required  to  be  expedited;  and  the  appeal 
authorized  by  the  section  to  be  taken  directly 
to  this  court  '  from  the  order  granting  or 
denying,  after  notice  and  hearing,  an  inter- 
locutory injunction '  is  manifestly  an  appeal 
from  the  expedited  hearing  had  before  the 
court  consisting  of  three  judges.  We  find  no 
expression  of  or  implication  an3rwhere  in  the 
section  justifying  the  assumption  that  there 
was  an  intention  on  the  part  of  Conffrees  that 
the  sinffle  justice  or  judge  to  whom  the  appli- 
cation for  the  interlocutory  injunction  should 
be  presented  need  not  call  to  his  assistance 
two  other  judges  to  pate  upon  the  applica- 


tion, in  the  event  that  he  was  of  opinion  that 
the  olaim  of  the  unoonatitutionaUty  of  the 
statute  was  untenable.  On  the  contrary,  the 
statute  evidences  the  purpose  of  Congress  that 
the  application  for  tne  interlocutory  injunc- 
tion should  be  heard  before  the  enlarged 
court;  whether  the  claim  of  unconstitution- 
ality be  or  be  not  meritorious,  as  the  appeal 
allowed  to  this  court  is  from  an  order  deny- 
ing as  well  as  from  an  order  granting  an  in- 
junction. Congress  having  declared  that  the 
meriU  of  the  application  for  an  interlocutory 
injunction,  such  as  that  applied  for  in  the 
case  with  which  we  are  concerned,  should  be 
considered  and  determined  by  a  tribunal  con- 
sisting of  three  judges  constituted  as  pro- 
vided in  the  act,  it  results  that  a  tribunal 
not  so  constituted  did  not  possess  juriscHction 
over  the  subject-matter  of  the  right  to  such 
injunction."  Hence,  where  a  district  judge 
acting  as  a  circuit  judge  had  issued  a  re- 
straining order  in  a  case  where  an  interlocu- 
tory injunction  was  sought  under  the  text 
section,  and  had  subsequently  vacated  the  re- 
straining order  and  denied  the  application 
for  injunction,  refusing  a  request  to  call  to 
.his  assistance  two  other  judges,  the  Supreme 
Court,  in  the  case  above  cited,  granted  a  writ 
of  mandamus,  at  the  instenoe  of  the  complain- 
ant in  the  suit,  directing  the  judge  to  annul 
his  order  vacating  the  restraining  order  and 
denying  the  injunction,  "  and  that  said  judge 
or  such  other  judge  of  the  said  Circuit  Court 
as  may  hear  and  determine  the  application 
for  an  interlocutory  injunction  call  to  his 
assistance  two  other  judges,  as  provided  by  " 
the  text  section. 


Sec.  207.  ^Jurisdiction  of  the  covH.]  The  Commerce  Conrt  shall  have  the 
jurisdiction  possessed  by  circuit  courts  of  the  United  States  and  the  judges 
thereof  immediately  prior  to  June  eighteenth,  nineteen  hundred  and  ten,  over 
all  cases  of  the  following  kinds : 

First  All  cases  for  the  enforcement,  otherwise  than  by  adjudication  and 
collection  of  a  forfeiture  or  penalty  or  by  infliction  of  criminal  punishment,  of 
any  order  of  the  Interstate  Commerce  Commission  other  than  for  the  payment 
of  money. 

Second.  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend  in  whole  or 
in  part  any  order  of  the  Interstate  Commerce  Commission. 

Third.  Such  cases  as  by  section  three  of  the  Act  entitled  "An  Act  to  further 
regulate  commerce  with  foreign  nations  and  among  the  States,"  approved  Feb- 
ruary nineteenth,  nineteen  hundred  and  three,  are  authorized  to  be  maintained 
in  a  circuit  court  of  the  United  States. 

Fourth.  All  such  mandamus  proceedings  as  under  the  provisions  of  section 
twenty  or  section  twenty-three  of  the  Act  entitled  "An  Act  to  regulate  com- 
merce," approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as 
amended,  are  authorized  to  be  maintained  in  a  circuit  court  of  the  United 
States. 
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Nothing  contained  in  this  chapter  shall  be  construed  as  enlarging  the  juris- 
diction now  possessed  by  the  circuit  courts  of  the  United  States  or  the  judges 
thereof,  that  is  hereby  transferred  to  and  vested  in  the  Commerce  Court. 

The  jurisdiction  of  the  Commerce  Court  over  cases  of  the  foregoing  classes 
shall  be  exclusive;  but  this  chapter  shall  not  affect  the  jurisdiction  possessed 
by  any  circuit  or  district  court  of  the  United  States  over  cases  or  proceedings 
of  a  kind  not  within  the  above-enumerated  classes.    \S6  Stat.  L.  1148.] 


The  first  opinion  rendofod  by  the  Com- 
merce Conrt  is  in  the  case  of  Procter,  etc.,  Co. 
V.  U.  S.,  (1911)  188  Fed.  221,  which  was  a 
petition  by  Procter  &  Gamble  Co.  against  the 
United  States  and  others  to  set  aside  an  order 
of  the  Interstate  Commerce  Commission  (19 
Int.  Com.  Rep.  556),  dismissing  the  petition- 
er's complaint  which  sought  to  nave  the  com- 
mission annul  a  provision  of  the  Uniform  De- 
murrage Code,  requiring  privately  owned  cars 
while  standing  on  private  tracks  to  pay  de- 
murrage under  certain  circumstances.  The 
petitioner  also  prayed  the  court  to  enjoin  the 
respondent  railroads  from  collecting  the  de- 
murrage charge,  and  that  they  be  required  to 
repay  to  the  petitioner  the  siuns  which  had 
been  wrongfully  collected  from  it  under  the 
rule. 

The  United  States  moved  to  dismiss  the 
petition  on  the  ground  that  the  Commerce 
Court  had  no  jurisdiction  in  the  premises ;  or 
that,  if  it  had,  no  cause  of  action  was  made 
out  which  entitled  the  petitioner  to  relief. 
And  in  this  motion  the  Interstate  Commerce 
Commission  and  the  several  railroads  sum- 
moned as  respondents  joined. 

On  the  jurisdictional  question.  Judge  Arch- 
bald,  speaking  for  the  court,  said :  "  The 
jurisdiction  of  this  court  is  denied  on  the 
ground  that  the  petitioner  is  a  shipper,  and 
the  Interstate  Commerce  Commission  having 
merely  dismissed  the  complaint  which  was 
made  to  it,  and  granted  no  affirmative  relief, 
that  there  is  nothing  in  the  order  of  dis- 
missal which  it  entered  that  affords  any 
basis  for  action  here.  Or,  in  other  words, 
that  it  is  only  the  carrier  against  which  an 
order  is  made  in  favor  of  the  shipper  that 
can  bring  the  case  for  review  into  this  court; 
the  shipper  being  concluded  by  the  action  of 
the  commission,  whatever  it  may  chance  to 
be.  This  is  a  serious  question,  which  merits 
careful  consideration  and  is  not  altogether 
easy  to  solve. 

"  By  the  Act  by  which  the  Ck)mmerce  Court 
was  created  (Act  June  18,  1910,  ch.  309,  36 
Stat.  L.  539),  it  was  given  'the  jurisdiction 
now  possessed  by  Circuit  Courts  of  the  United. 
States  and  the  judges  thereof '  of,  inter  alia, 
*  cases  brought  to  enjoin,  set  aside,  annul,  or 
suspend  i^  whole  or  in  part  any  order  of  the 
Interstate  Commerce  Commission.*  It  was 
also  therein  further  provided  that  *  in  all 
eases  within  its  jurisdiction  the  Commerce 
Court  and  each  of  the  judges  assigned  there- 
to shall  respectively  have  and  may  exercise 
any  and  all  the  powers  of  a  Circuit  Court  of 
the  United  States,  and  of  the  judges  of  said 
eourt  respectively,  so  far  as  the  same  may  be 
lippropriate  to  the  effective  exercise  of  the 
.  jurisdiction  hereby  conferred ; '  and,  con- 
versely, that  nothing  in  the  Act  should  be 
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construed  as  enlarging  the  jurisdiction  at  the 
time  possessed  by  said  Circuit  Courts,  or  the 
judges  thereof,  thereby  transferred  to  and 
vested  in  the  Conunerce  Court;  the  jurisdic- 
tion, however,  so  far  as  conferred,  to  be  ex- 
clusive, and  so  far  as  not  conferred  being  re. 
served.  The  question,  then,  is  whether  upon 
any  recognized  ground  of  equity  practice  the 
present  petitioner,  under  the  law  as  it  previ- 
ously stood,  would  have  had  the  right  to  apply 
by  bill  to  a  Circuit  Court  of  the  United  States 
to  set  aside  the  action  of  the  Interstate  Com- 
merce Commission  dismissing  its  complaint, 
and  to  enjoin  the  enforcement  by  the  rail- 
roads of  the  demurraffe  charge  which  in  effect 
was  thereby  approved. 

"  It  is  of  no  significance  in  this  connection, 
nor  of  any  assistance  in  the  solution  of  the 
question,  that  suits  in  this  court  to  enjoin, 
set  aside,  annul,  or  suspend  any  order  of  the 
commission  are  required  to  be  brought  against 
the  United  States.  It  is  just  as  consfstent 
that  the  United  States  should  be  the  respond- 
ent in  cases  brought  for  this  purpose  by  the 
shipper  as  in  cases  brought  by  the  carrier; 
the  government  in  each  case  standing  for  the 
order  of  the  commission  which  it  is  thus  ap- 
pointed to  justify  and  defend. 

''Neither  does  it  detract  from  the  juris- 
diction of  this  court  that,  under  the  law  as  it 
previously  stood,  the  venue  of  suits  brought 
in  the  Circuit  Courts  of  the  United  States 
against  the  commission  to  set  aside  its  orders 
was  fixed  in  each  case  in  the  district  wheie 
the  carrier  against  which  the  order  was  made 
had  its  principal  operating  office;  jurisdiction 
to  hear  and  determine  such  suits  being  in 
terms  vested  in  the  courts  of  such  district. 
Act  June  29,  1906,  ch.  3591,  sec.  16,  34  Stat. 
L.  592,  1909  Supp.  Fed.  Stat.  Annot.  268. 
This  was  a  favor  to  the  carrier  adversely 
affected  by  the  order.  And  according  to  the 
law  at  the  time,  the  conmiission  being  the 
respondent,  provision  had  to  be  made  for 
jurisdiction  over  it  by  the  courts  of  the  va- 
rious districts  throughout  the  country  where 
it  was  liable  to  be  summoned.  It  was  to 
meet  this  situation  that  jurisdiction  was 
given  in  terms  over  suits  of  the  character 
mentioned  to  the  courts  of  the  district  where 
the  carrier  against  which  the  order  was  made 
had  its  principal  office.  Nothing  more  was 
intended,  and  nothing  more  is  to  be  made  out 
of  this  provision  of  the  law.  Certainly  nothing 
adverse  to  possible  suits  by  others  than  the 
carrier  is  to  be  thereby  implied. 

"The  real  argument  against  the  right  of 
suit,  where  the  complaint  of  a  shipper  has 
been  dismissed,  is  that  the  denial  of  relief  by 
the  commission  is  not  an  order  of  which  the 
courts  can  lay  hold.  Such  an  order,  it  is 
urged,  must  be  one  specifically  requiring  that 
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something  shall  or  shall  not  be  done  before 
this  is  the  case.  In  Peavey  r.  Union  Pac. 
R.  Co.,  (1010)   176  Fed.  400,  it  is  said: 

"'A  careful  search  of  the  Interstate  Com- 
merce Act  discloses  no  limitation  of  the  parties 
who  may  maintain  suits  to  enjoin,  set  aside, 
annul,  or  suspend  an  order  of  the  commission, 
to  those  who  were  parties  to  the  proceedings 
before  it,  upon  which  the  order  was  based. 
The  proceeding  in  court  is  not  an  appeal ;  it 
is  a  plenary  suit  in  equity.  .  .  .  The  deter- 
mination of  the  question  what  parties  may 
maintain  such  suits  is  left  by  the  .  .  .  Act 
to  the  general  rules  and  practice  in  equity, 
and  under  them  any  party  whose  rights  or 

Firoperty  are  in  danger  of  irreparable  injury 
rom  an  unauthorized  order  of  the  commission 
may  appeal  to  a  federal  court  in  equity  for 
relief.' 

"There  was  an  order  of  the  conunission  in 
that  case,  however,  which  prohibited  the  rail- 
roads from  paying  to  complainants,  and 
others  who  were  owners  of  elevators  located 
upon  their  lines,  any  compensation  for  the 
elevation  of  grain  in  tfansit,  so  that  the  law 
was  unquestionably  met  so  far  as  there  being 
an  order  is  concerned ;  and  the  case  therefore 
decided  nothing  more  than  that  the  right  to 
resort  to  the  courts  is  not  confined  to  the 
carrier,  but  extends  to  every  one  injuriously 
affected  by  the  order  of  the  commission,  even 
though  not  a  party  to  the  proceedings  before 
it  in  which  the  order  was  made.  To  that  ex- 
tent, but  no  further,  it  is  pertinent  here. 

"  Putting  aside,  however,  for  the  moment, 
the  provisions  of  the  statute,  and  considering 
the  case  as  though  it  had  not  been  passed,  it 
is  clear  that  a  shipper  would  have  been  en- 
titled, in  one  form  or  another,  to  redress  in 
court  against  an  unjust  and  unlawful  charge 
or  practice  imposed  by  a  carrier,  such  as  the 
one  here  is  alleged  to  be.    And  it  would  have 
been  permissible,  therefore,  for  the  Procter  & 
Gamble  Company  denying  the  right  of  the 
carrier  to  make  this  demurrage  charge,  to 
have  refused  to  pay  it  and  compel  the  car- 
riers to  bring  suit  therefor ;  or  in  view  of  the 
complications  to  which  this  would  give  rise, 
to  say  nothing  of  the  multiplicity  of  suits 
with  different  carriers  which  would  be  likely 
to  ensue,  and  in  order  to  settle  the  matter  as 
to  all  parties  once  for  all,  it  would  have  had 
the  undoubted  right  to  go  into  a  court  of 
equity  by  bill  and  have  the  legality  of  the 
practice  tested,  and,  if  found  to  be  unjusti- 
fied, enjoinod.    Donovan  r.  Pennsvlvania  Co., 
(1006)   199  IT.  R.  279,  26  S.  Ct.  91,  50  U.  S. 
(L.  ed.)  192.    Indeed,  the  only  question  would 
seem  to  be  whether  this  w««  not  the  course 
which  the  company,  even  considering  the  pro- 
visions of  the  statute,  was  required  to  pur- 
sue;  the   legality  of  the  demurrage  charge 
hiding  the  only  thing  involved,  and  that  being 
^\  matter  for  the  courts  and  not  for  the  com- 
mission to  decide.    Hite  r.  New  Jersev  Cent, 
v^.  Co.,  (1909)   171  Fed.  370,  90  C.  C,  A.  326. 
See  also  Danciger  v.  Wells,   (1907)    164  Fed. 
a79,   and   Langdon   r.   Pennsylvsnia   R.   Co., 
^1911)    186  Fed.  2.37.     It  was  decided,  how- 
fver.  in  Texas,  etc.,  R.  Co,  r.  Abife-ne  Cotton 
Oil  Co.,   (1907)    204  U.  S.  426,  9  Ann.  Cas. 
W5.  ?7  S.  Ct.  350.  61   11.  S.    (L.  ed.)    .553, 


that  redress  by  a  carrier  against  an  unjust 
and  unreasonable  rate  must  be  sought  in  the 
first  instance  by  proceedings  before  the  com- 
mission, and  that  only  after  that  could  an 
action  be  maintained  against  the  carrier  for 
reparation  based  on  the  result.  This  conclu- 
sion was  reached,  and  the  common-law  right 
of  action  otherwise  existing  held  to  be  abro- 
gated by  implication,  in  view  of  the  system 
established  by  the  enactments  with  regard  to 
rate  regulation  by  the  Interstate  Commerce 
Commission,  and  as  necessary  to  the  efficiency 
of  that  system,  which  otherwise  would  be 
subverted  and  made  nugatory.  And  this  was 
repeated  in  Baltimore,  etc.,  R.  Co.  t?.  Pit- 
cairn  Coal  Co.,  (1910)  216  U.  8.  481,  30  S. 
Ct.  164,  54  U.  S.  (L.  ed.)  292,  where  it  was 
held  that,  for  the  correction  of  an  unequal 
distribution  of  cars,  a  shipper  was  similarly 
required  to  go  to  the  commission,  and  could 
not  in  advance  of  its  action  seek  to  remedy 
by  mandamus  the  discrimination  aliened. 
And  Morrisdale  Coal  Co.  v.  Pennsylvania  R. 
Co.,  (1910)  183  Fed.  929,  106  C.  C.  A.  269, 
also,  is  to  the  same  effect.  But,  if  that  be  so, 
there  can  be  no  serious  question  as  to  the 
propriety,  if  not  the  necessity,  for  the  pres- 
ent petitioner  going  first  to  the  commission 
to  have  determined  whether  the  demurrage 
charge  in  controversy  was  a  just  and  reason- 
able requirement.  And  it  cannot  be  that  the 
implication  by  which  this  is  brought  about 
is  to  be  carried  so  far  as  to  make  thj  action 
of  the  commission  conclusive  where  relief  is 
denied.  There  is  no  such  compelling  necessity 
in  order  to  save  the  system ;  nor  is  the  statute 
to  be  construed  as  requiring  exclusive  resort 
to  a  tribunal  where  the  rights  of  the  party 
can  only  be  partially  determined  at  the  sac- 
rifice of  other  rights  which  the  courts  of  the 
land  are  appointed  to  consider  and  defend. 
This  is  not  to  deny  that  in  questions  of  fact, 
or  where  judgment  or  expediency  is  involved, 
the  action  of  the  commission  in  denying  re- 
lief, the  same  as  in  granting  it,  may  not  be 
final.  But  where,  as  here,  it  is  not  the 
amount  that  is  in  dispute  —  one  dollar  a  day 
per  car  being  recognized  as  reasonable  if 
there  is  to  be  any  charge  —  but  the  right  of 
the  carrier,  under  the  circumstances,  to  make 
any  charge  at  all,  it  is  not  to  be  implied,  un- 
less there  is  no  escape  from  it,  that  the  deoi- 
sion  of  the  commission  adverse  to  the  shipper 
is  to  foreclose  the  question.  And  while  the 
dismissal  of  a  complaint  by  the  commission 
in  a  case  like  the  present  one  may  not  in 
strictness  be  an  order,  in  that  it  does  not 
require  or  prohibit  that  anything  shall  or 
shall  not  be  done,  it  is  so  in  substance  and 
effect,  in  that,  by  refusing  to  interfere  with 
the  practice  or  the  charge  complained  of,  it 
virtually  approves  it  and  makes  it  operative. 
If  it  was  required  by  the  Act  to  hold  that  a 
court  could  not  interfere  with  such  an  order 
however  confiscatory  to  the  shipper  it  might 
be,  the  shipper  being  thus  without  legal  re- 
dress, the  Act  might  well  be  declared  un- 
constitutional as  wanting  in  due  process  of 
law. 

**  The  action  of  the  commission,  if  to'  be 
jriven  any  force,  havener  thus  the  effect  of  an 
adverse  decision  with  respect  to  the  question 
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InTolved,  miut  be  regarded,  even  though  nega- 
tive in  character,  as  an  order  within  the 
meaning  of  the  statute,  which  the  courts  may 
enjoin  or  set  aside  if  legal  or  equitable 
grounds  for  doin^  so  are  found  to  exist.  The 
petitioner  therefore  correctly  came  into  this 
court,  as  it  could  previously  have  gone  into 
a  Circuit  Court  of  the  United  States  —  the 
requisite  amount  being  involved  and  the  case 
being  one  arising  under  the  federal  law  —  to 


have  the  action  of  the  commission  dismissing 
its  complaint  set  aside  and  the  demurrage 
charge  disallowed,  if  that  should  be  the  con- 
clusion reached  with  regard  to  it,  either  by 
direct  decree  or  by  remanding  the  case  to 
the  commission  with  directions  to  sustain 
the  complaint." 

But  the  petition  was  finally  dismissed  on 
the  merits,  with  costs. 


Sec.  208;  [^Suits  to  enjoin,  etc,  orders  of  Interstate  Commerce  Commis- 
mon  to  be  against  United  States;  restraining  orders,  when  granted  without 
notice.]  Suits  to  enjoin,  set  aside,  annul,  or  suspend  any  order  of  the  Inter- 
state Commerce  Commission  shall  be  brought  in  the  Commerce  Court  against 
the  United  States,  The  pendency  of  such  suit  shall  not  of  itself  stay  or  suspend 
the  operation  of  the  order  of  the  Interstate  Commerce  Commission;  but  the 
Commerce  Court,  in  its  discretion,  may  restrain  or  suspend,  in  whole  or  in 
part,  the  operation  of  the  commission's  order  pending  the  final  hearing  and 
determination  of  the  suit.  No  order  or  injunction  so  restraining  or  suspending 
an  order  of  the  Interstate  Commerce  Commission  shall  be  made  by  the  Com- 
merce Court  otherwise  than  upon  notice  and  after  hearing,  except  that  in  cases 
where  irreparable  damage  would  otherwise  ensue  to  the  petitioner,  said  court, 
or  a  judge  thereof  may,  on  hearing  after  not  less  than  three  days'  notice  to  the 
Interstate  Commerce  Commission  and  the  Attorney  General,  allow  a  temporary 
stay  or  suspension  in  whole  or  in  part  of  the  operation  of  the  order  of  the 
Interstate  Commerce  Commission  for  not  more  than  sixty  days  from  the  date 
of  the  order  of  such  court  or  judge,  pending  application  to  the  court  for  its 
order  or  injunction,  in  which  case  the  said  order  shall  contain  a  specific  finding, 
based  upon  evidence  submitted  to  the  judge  making  the  order  and  identified 
by  reference  thereto,  that  such  irreparable  damage  would  result  to  the  petitioner 
and  specifying  the  nature  of  the  damage.  The  court  may,  at  the  time  of  hear- 
ing such  application,  upon  a  like  finding,  continue  the  temporary  stay  or  sua- 
pension  in  whole  or  in  part  until  its  decision  upon  the  application.  \_S6  Stat 
L.  1U9.] 

Sec.  209.  [Jurisdiction  of  the  court,  how  invoked;  practice  and  pro- 
cedure,'] The  jurisdiction  of  the  Commerce  Court  shall  be  invoked  by  filing  in 
the  office  of  the  clerk  of  the  court  a  written  petition  setting  forth  briefly  and 
succinctly  the  facts  constituting  the  petitioner's  cause  of  action,  and  specifying 
the  relief  sought.  A  copy  of  such  petition  shall  be  forthwith  served  by  the 
luarshal  or  a  deputy  marshal  of  the  Commerce  Court  or  by  the  proper  United 
States  marshal  or  deputy  marshal  upon  every  defendant  therein  named,  and 
when  the  United  States  is  a  party  defendant,  the  service  shall  be  made  by  filing 
a  copy  of  said  petition  in  the  office  of  the  Secretary  of  the  Interstate  Com- 
merce Commission  and  in  the  Department  of  Justice.  Within  thirty  days  after 
the  petition  is  served,  unless  that  time  is  extended  by  order  of  the  court  or  a 
judge  thereof,  an  answer  to  the  petition  shall  be  filed  in  the  clerk's  office,  and  a 
copy  thereof  mailed  to  the  petitioner's  attorney,  which  answer  shall  briefly  and 
categorically  respond  to  the  allegations  of  the  petition.  !N'o  replioation  need  l)e 
filed  to  the  answer,  and  objections  to  the  sufficiency  of  the  petition  or  answer 
as  not  setting  forth  a  cause  of  action  or  defense  must  be  taken  at  the  final  hear- 
ing or  by  motion  to  dismiss  the  petition  based  on  said  grounds,  which  motion 
may  be  made  at  any  time  before  answer  is  filed.  In  case  no  answer  shall  bo 
filed  as  provided  herein  the  petitioner  may  apply  to  the  court  on  notice  for  such 
relief  as  may  be  proper  upon  the  facts  alleged  in  the  petition.    The  court  may, 
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by  rule,  prescribe  the  method  of  taking  evidence  in  cases  pending  in  said  court ; 
and  may  prescribe  that  the  evidence  be  taken  before  a  single  judge  of  the  court, 
with  power  to  rule  upon  the  admission  of  evidence.  Except  as  may  be  other- 
wise provided  in  this  chapter,  or  by  rule  of  the  court,  the  practice  and  pro- 
cedure in  the  Commerce  Court  shall  conform  as  nearly  as  may  be  to  that  in  like 
cases  in  a  district  court  of  the  United  States.     \_36  Stat.  L.  1H9.'] 

« Motion  to  diimiss  the  petition."  —  Mo-  state  Ck)mmeroe  Commission,  (1911)  188  Fed. 

tions  to  dismiss,  as  authorized  by  this  section,  229,  where  the  court  said :    "As  determinative 

were  made   in   Procter,   etc.,   Co.   v,   U.    S.,  of  these  motions,  our  view  is  necessarily  lim- 

(1911)    188  Fed.  221;  Southern  Pac.  Co.  v.  ited  to  the  facte  which  are*  well  pleaded  in 

Interstate  Commerce  Commission,  (1911)  188  the  petition." 
Fed.  241 ;  and  Atchison,  etc.,  R.  Co.  v.  Inter-. 

Sec.  210.  [Final  judgments  and  decrees  reviewable  in  Supreme  Court.^ 
A  final  judgment  or  decree  of  the  Commerce  Court  may  be  reviewed  by  the 
Supreme  Court  of  the  United  States  if  appeal  to  the  Supreme  Court  be  taken 
by  an  aggrieved  party  within  sixty  days  after  the  entry  of  said  final  judgment 
or  decree.  Such  appeal  may  be  taken  in  like  manner  as  appeals  from  a  district 
court  of  the  United  States  to  the  Supreme  Court,  and  the  Commerce  Court  may 
direct  the  original  record  to  be  transmitted  on  appeal  instead  of  a  transcript 
thereof.  The  Supreme  Court  may  affirm,  reverse,  or  modify  the  final  judgment 
or  decree  of  the  Commerce  Court  as  the  case  may  require.  Appeal  to  the 
Supreme  Court,  however,  shall  in  no  case  supersede  or  stay  the  judgment  or 
decree  of  the  Commerce  Court  appealed  from,  imless  the  Supreme  Court  or  a 
justice  thereof  shall  so  direct;  and  appellant  shall  give  bond  in  such  form  and 
of  such  amount  as  the  Supreme  Court,  or  the  justice  of  that  court  allowing  the 
stay,  may  require.  An  appeal  may  also  be  taken  to  the  Supreme  Court  of  the 
United  States  from  an  interlocutory  order  or  decree  of  the  Commerce  Court 
granting  or  continuing  an  injunction  restraining  the  enforcement  of  an  order 
of  the  Interstate  Commerce  Commission,  provided  such  appeal  be  taken  within 
thirty  day8>  from  the  entry  of  such  order  or  decree.  Appeals  to  the  Supreme 
Court  under  this  section  shall  have  priority  in  hearing  and  determination  over 
all  other  causes  except  criminal  causes  in  that  court    [36  Stat.  L.  1150.'} 

Sec.  211.  [Suits  to  be  against  United  States;  when  United  States  may  vnr 
tervene."]  All  cases  and  proceedings  in  the  Commerce  Court  which  but  for  this 
chapter  would  be  brought  by  or  against  the  Interstate  Commerce  Commission, 
shall  be  brought  by  or  against  the  United  States,  and  the  United  States  may  in- 
tervene in  any  case  or  proceeding  in  the  Commerce  Court  whenever,  though  it 
has  not  been  made  a  party,  public  interests  are  involved.    [36  Stat.  L.  1160.'] 

• 

Sec  212.  [Attorney  General  to  control  all  cases;  Interstate  Commerce 
Commission  may  appear  as  of  right;  parties  interested  nuiy  intervene,  etc.] 
The  Attorney  General  shall  have  charge  and  control  of  the  interests  of  the 
Government  in  all  cases  and  proceedings  in  the  Commerce  Court,  and  in  the 
Supreme  Court  of  the  United  States  upon  appeal  from  the  Commerce  Court. 
If  in  his  opinion  the  public  interest  requires  it,  he  may  retain  and  employ  in 
the  name  of  the  United  States,  .within  the  appropriations  from  time  to  time 
made  by  the  Congress  for  such  purposes,  such  special  attorneys  and  counselors 
at  law  as  he  may  think  necessary  to  assist  in  the  discharge  of  any  of  the  duties 
incumbent  upon  him  and  his  subordinate  attorneys;  and  the  Attorney-General 
shall  stipulate  with  such  special  attorneys  and  counsel  the  amount  of  their 
compensation,  which  shall  not  be  in  excess  of  the  sums  appropriated  therefor 
by  Congress  for  such  purposes,  and  shall  have  supervision  of  their  action :  Pro- 
vided, That  the  Interstate  Commerce  Commission  and  any  pa^y  or  parties 
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in  interest  to  the  proceeding  before  the  commission,  in  which  an  order  or  re- 
quirement is  made,  may  appear  as  parties  thereto  of  their  own  motion  and  as 
of  right,  and  be  represented  by  their  counsel,  in  any  suit  wherein  is  involved 
the  validity  of  such  order  or  requirement  or  any  part  thereof,  and  the  interest 
of  such  pfirty ;  and  the  court  wherein  is  pending  such  suit  may  make  all  such 
rules  and  orders  as  to  such  appearances  and  representations,  the  number  of 
counsel,  and  all  matters  of  procedure,  and  otherwise,  as  to  subserve  the  ends 
of  justice  and  speed  the  determination  of  such  suits:  Provided  further^  That 
communities,  associations,  corporations,  firms,  and  individuals  who  are  inter- 
ested in  the  controversy  or  question  before  the  Interstate  Commerce  Commis- 
sion, or  in  any  suit  which  may  be  brought  by  any  one  under  the  provisions  of 
this  chapter,  or  the  Acts  of  which  it  is  amendatory  or  which  are  amendatory 
of  it,  relating  to  action  of  the  Interstate  Commerce  Commission,  may  intervene 
in  said  suit  or  proceedings  at  any  time  after  the  institution  thereof;  and  the 
Attorney  General  shall  not  dispose  of  or  discontinue  said  suit  or  proceeding 
over  the  objection  of  such  party  or  intervener  aforesaid,  but  said  intervener  or 
interveners  may  prosecute,  defend,  or  continue  said  suit  or  proceeding  un- 
affected by  the  action  or  non-action  of  the  Attorney  General  therein.  {^S6  Stat. 
L.  1150.'] 

Ssc.  213.  [Complainants  may  a/ppear  and  he  m^e  parties  to  case.l  Com- 
plainants before  the  Interstate  Commerce  Commission  interested  in  a  case  shall 
have  the  right  to  appear  and  be  made  parties  to  the  case  and  be  represented 
before  the  courts  by  counsel,  under  such  regulations  as  are  now  permitted  in 
similar  circumstances  under  the  rules  and  practice  of  equity  courts  of  the 
United  States.    [36  Stat.  L.  1161.] 

Sec.  214.  [Pending  cases  to  be  transferred  to  Commerce  Court;  exception; 
status  of  transferred  cases.]  Until  the  opening  of  the  Commerce  Court,  all 
cases  and  proceedings  of  which  from  that  time  the  Commerce  Court  is  hereby 
given  exclusive  jurisdiction  may  be  brought  in  the  same  courts  and  conducted 
in  like  maimer  and  with  like  effect  as  is  now  provided  by  law ;  and  if  any  such 
case  or  proceeding  shall  have  gone  to  final  judgment  or  decree  before  the  open- 
ing of  ihe  Commerce  Court,  appeal  may  be  taken  from  such  final  judgment  or 
decree  in  like  manner  and  with  like  effect  as  is  now  provided  by  law.  Any  such 
case  or  proceeding  within  the  jurisdiction  of  the  Commerce  Court  which  may 
have  been  begun  in  any  other"  court  as  hereby  allowed,  before  the  said  date, 
shall  be  forthwith  transferred  to  the  Commerce  Court,  if  it  has  not  yet  pro- 
ceeded to  final  judgment  or  decree  in  such  other  court  unless  it  has  been  finally 
submitted  for  the  decision  of  such  court,  in  which  case  the  cause  shall  proceed 
in  such  court  to  final  judgment  or  decree  and  further  proceeding  thereafter, 
and  appeal  may  be  taken  direct  to  the  Supreme  Court ;  and  if  remanded,  such 
cause  may  be  sent  back  to  the  court  from  which  the  appeal  was  taken  or  to  the 
Commerce  Court  for  further  proceeding  as  the  Supreme  Court  shall  direct 
All  previous  proceedings  in  such  transferred  case  shall  stand  and  operate  not- 
withstanding the  transfer,  subject  to  the  same  control  over  them  by  the  Com- 
merce Court  and  to  the  same  right  of  subsequent  action  in  the  case  or  proceed- 
ing as  if  the  transferred  cajse  or  proceeding  had  been  originally  begun  in  the 
Commerce  Court  The  clerk  of  the  court  from  which  any  case  or  proceeding 
is  so  transferred  to  the  Commerce  Court  shall  transmit  to  and  file  in  the  Com- 
merce Court  the  originals  of  all  papers  filed  in  such  case  or  proceeding  and  a 
certified  transcript  of  all  record  entries  in  the  case  or  proceeding  up  to  the  time 
of  transfer.    [86  Stat.  L.  1151.] 
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This  section  Bupersedes  tection  6  of  the  Act 
of  June  18,  1910,  ch.  309,  36  Stat.  L.  644, 
with  the  exception  of  the  last  paragraph  of 
such  section  6  relating  to  an  agent  £  Wash- 
ington  to  be  designated  for  the  service  of 
process.  Such  last  paragraph  is  given  «upft», 
p.  Ill,  under  the  title  IimxsTATB  Com- 
MEBCE,  where  the  portions  of  the  Act  of  June 
18,  1010,  not  dealing  with  the  Court  of  Com- 
merce are  set  forth. 


Pending  ciMt  traoaferred  to  Commerce 
Court.  —  Hooker  o.  Interstate  Commerce 
Commission,  (1911)  188  Fed.  242,  and  Eagle 
White  Lead  Co.  v.  Interstate  Commerce  Com- 
mission, (1911)  188  Fed.  266,  were  cases 
transferred  to  the  Commerce  Court  from  a 
federal  Circuit  Court  where  they  were  orig- 
inally instituted,  and  heard  in  the  Commerce 
Court  upon  bill  and  demurrers,  the  latter 
having  been  filed  before  the  transfer. 
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Time  and  manner  of  appeals  from  the 

Ck)urt  of  Claims. 
Writs  of  error  and  appeals  from  'supreme 

court  of  and  United   States  district 

court  for  Porto  Rico. 
Writs  of  error  and  appeals  from  the  Su- 

greme  Courts  of  Arizona  and  New 
[exico. 

Writs  of  error  and  appeals  from  the  Su- 
preme Court  of  Hawaii. 

Appeals  and  writs  of  error  from  the 
district  court  for  Alaska  direct  to 
Supreme  Court  in  certain  cases. 

Appeals  and  writs  of  error  from  the  Su- 
preme (Dourt  of  the  Philippine  Islands. 

Appeals  and  writs  of  error  when  a  Ter- 
ritory becomes  a  State. 

Appeals  and  writs  of  error  from  the 
Court  of  Appeals  of  the  District  of 
Columbia. 

Certiorari  to  Court  of  Appeals,  District 
of  Ck)lumbia. 

Appellate  jurisdiction  upder  the  bank- 
ruptcy act. 

Precedence  of  writs  of  error  to  State 
courts. 

Cost  of  printing  records. 

Women  may  be  admitted  to  practice. 


Sec.  215.  IT^wmher  of  justices.']  The  Supreme  Court  of  the  TJnited  States 
shall  consist  of  a  Chief  Justice  of  the  TJnited  States  and  eight  associate  jus- 
tices, any  six  of  whom  shall  constitute  a  quorum.     \_S6  Stai.  L.  IIBS."] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  673,  4  Fed.  Stat.  Annot.  434, 
which  is  expressly  repealed  by  Judicial  Ck>de,  sec.  297,  infra,  p.  260. 

Sec.  216.  \_Preceden4:e  of  the  associate  justices.']  The  associate  justices 
shall  have  precedence  according  to  the  dates  of  their  commissions,  or,  when  the 
commissions  of  two  or  more  of  them  bear  the  same  date,  according  to  their 
ages.     [36  Stat.  L.  1152.'] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  674,  4  Fed.  Stat  Aimot.  484, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 


Sec.  217.   [Vacancy  in  the  oifice  of  Chief  Justice.]    In  case  of  a  vacancy 
in  the  office  of  Chief  Justice,  or  of  his  inability  to  perform  the  duties  and 
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powers  of  his  office^  they  shall  devolve  upon  the  associate  justice  who  is  first  in 
precedence,  until  such  disability  is  removed,  or  another  Chief  Justice  is  ap- 
pointed and  duly  qualified.  This  provision  shall  apply  to  every  associate  jus- 
tice who  succeeds  to  the  office  of  Chief  Justice.    \S6  Stat  L.  1162.'} 

This  sectioii  is  a  re-enactment^  without  change,  of  B.  S.  sec.  676,  4  Fed.  Stat.  Annot.  435, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250L 

Sbc.  218.  ISalaries  of  jtisHces.']  The  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  shall  receive  the  sum  of  fifteen  thousand  dollars  a  year, 
and  the  justices  thereof  shall  receive  the  sum  of  fourteen  thousand  five  hun- 
dred dollars  a  year  each,  to  be  paid  monthly.     {36  Stat  L.  1152 J] 

This  section  is  a  re-enactment  of  the  provi-  superseded  R.  6.  sec.  676,  4  Fed.  Stat.  Annot. 
sicm  in  the  Act  of  Feb.  12,  1903,  ch.  547,  32  435,  the  latter  being  also  expressly  repealed 
Stat  L.  826,  10  Fed.  Stat.  Annot.  198,  which      by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sbc.  219.  [Clerk,  marshal,  and  reporter.']  The  Supreme  Court  shall  have 
power  to  appoint  a  clerk  and  a  marshal  for  said  court,  and  a  reporter  of  its 
decisions.    [86  Stat.  L.  1162.'] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  677,  4  Fed.  Stat.  Annot.  73, 
irhich  is  expressly  repealed  by  Judicial  Code,  seC.  297,  infra,  p.  250L 

Sbc.  220.  [The  clerk  to  give  bond.]  The  clerk  of  the  Supreme  Court  shall, 
before  he  enters  upon  the  execution  of  his  office,  give  bond,  with  sufficient 
sureties,  to  be  approved  by  the  court,  to  the  United.  States,  in  the  sum  of  not 
less  than  five  thousand  and  not  more  than  twenty  thousand  dollars,  to  be  de- 
termined and  regulated  by  the  Attorney  General,  faithfully  to  discharge  the 
cjuties  of  his  office,  and  seasonably  to  record  the  decrees,  judgments,  and  deter- 
minations of  the  court  The  Supreme  Court  may  at  any  time,  upon  the  motion 
of  the  Attorney  General,  to  be  made  upon  thirty  days'  notice,  require  a  new 
bond,  or  a  bond  for  an  increased  amount  within  the  limits  above  prescribed; 
and  the  failure  of  the  clerk  to  execute  the  same  shall  vacate  his  office.  All 
bonds  given  by  the  clerk  shall,  after  approval,  be  recorded  in  his  offioe,  and 
copies  thereof  from  the  records,  certified  by  the  clerk  under  seal  of  the  court, 
shall  be  competent  evidence  in  any  court.  The  original  bonds  shall  be  filed  in 
the  Department  of  Justice.    [86  Stat.  L.  1152.] 

This  section  was  drawn  from  section  3  of  as  those  provisions  can  only  apply  in  the 

the  Act  of  Feb.  22,  1S76,  ch.  95,  4  Fed.  Stat.  case  of  bonds  to  be  ffiyen  by  clerks  of  the 

Annot.  83.    The  law  rerised  in  this  section  District  Courts.    The  further  change  is  made 

has  been  so  modified  as  to  apply  only  to  the  that  a  new  bond,  or  a  bond  for  an  increased 

bond  to  be  given  by  the  clerk  of  the  Supreme  amount,  may  be  ordered  by  the*  court  upon 

Court.    All  reference  to  the  duties  of  the  dis-  the  motion  of  the  attorney  general. 
trici  attorneys  is  omitted  from  this  section, 

Sbc.  221.  [Deputies  of  the  clerk.]  One  or  more  deputies  of  the  clerk  of 
the  Supreme  Court  may  be  appointed  by  the  court  on  the  application  of  the 
clerk,  and  may  be  removed  at  the  pleasure  of  the  court.  In  case  of  the  death 
of  the  clerk,  his  deputy  or  deputies  shall,  unless  removed,  continue  in  office  and 
perform  the  duties  of  the  clerk  in  his  name  until  a  clerk  is  appointed  and  quali- 
fied ;  and  for  the  defaults  or  misfeasances  in  office  of  any  such  deputy,  whether 
in  the  lifetime  of  the  clerk  or  after  his  death,  the  clerk,  and  his  estate,  and  the 
suretieB  on  his  official  bond  shall  be  liable ;  and  his  executor  or  administrator 
shall  have  such  remedy  for  any  such  defaults  or  misfeasances  committed  after 
hia  death  as  the  clerk  would  be  entitled  to  If  the  same  had  occurred  in  his  life- 
tima     [Se  Stat.  L.  116S.]    . 

Thia  section  is  a  re-enactment,  without  change,  of  R.  S.  see.  678,  4  Fed.  Stat.  Annoti  73, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  26(1 
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Sec.  222.  [Records  of  the  old  court  of  appeals,']  The  records  and  proceed- 
ings of  the  court  of  appeals,  appointed  previous  to  the  adoption  of  the  present 
Constitution,  shall  be  kept  in  the  office  of  the  clerk  of  the  Supreme  Court,  who 
shall  give  copies  thereof  to  any  person  requiring  and  paying  for  them,  in  the 
manner  provided  by  law  for  giving  copies  of  the  records  and  proceedings  of 
the  Supreme  Court;  and  such  copies  shall  have  like  faith  and  credit  with  all 
other  proceedings  of  said  court     [S6  Stat.  L.  11 63.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  679,  4  Fed.  Stat.  Annot.  435, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Seo.  223.  [Tdbks  of  fees.]  The  Supreme  Court  is  authorized  and  em- 
powered to  prepare  the  tables  of  fees  to  be  charged  by  the  clerk  thereof.  \_S6 
Stat.  L.  1163.] 

This  section  is  a  re-enactment  of  the  unexecuted  part  of  a  provision  in  Sundry  Civil  Appro- 
priation Act  of  March  3,  1883,  ch.  143,  22  Stat.  L.  031,  4  Fed:  Stat.  Annot.  139. 

Sbg.  224.  [Marshal  of  the  Supreme  Court.]  The  marshal  is  entitled  to  re- 
ceive a  salary  at  the  rate  of  four  thousand  five  hundred  dollars  a  year.  He 
shall  attend  the  court  at  its  sessions;  shall  serve  and  execute  all  process  and 
orders  issuing  from  it,  or  made  by  the  Chief  Justice  or  an  associate  justice  in 
pursuance  of  law;  and  shall  take  charge  of  all  property  of  the  United  States 
used  by  the  court  or  its  members.  With  the  approval  of  the  Chief  Justice  he 
may  appoint  assistants  and  messengers  to  attend  the  court,  with  the  compensa- 
tion allowed  to  officers  of  the  House  of  Bepresentatives  of  similar  grade.  [36 
Stat.  L.  1163.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  shal  from  $3,500  a  year  to  $4,500  a  year.  R. 
680,  4  Fed.  Stat.  Annot.  159,  with  no  change  S.  sec.  680  is  expressly  repealed  by  Judicial 
except  by  increasing  the  salary  of  the  mar-      Code,  sec.  297,  infray  p.  260. 

Sec.  225.  [Duties  of  the  reporter.]  The  reporter  shall  cause  the  decisions 
of  the  Supreme  Court  to  be  printed  and  published  within  eight  months  after 
they  are  made ;  and  within  the  same  time  he  shall  deliver  three  hundred  copies 
of  the  volumes  of  said  reports  to  the  Attorney  General.  The  reporter  shall,  in 
any  year  when  he  is  so  directed  by  the  court,  cause  to  be  printed  and  published 
a  second  volume  of  said  decisions,  of  which  he  shall  deliver  a  like  number  of 
copies  in  like  manner  and  time.     [36  Stat.  L.  1163.] 

This  section  is  a  re-enactment,  with  some  changes  in  language,  of  R.  S.  sec.  681,  6  Fed. 
Stat.  Annot.  767,  which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infrcu,  p.  250. 

Seo.  226.  [Reporter's  salary  and  allowances.]  The  reporter  shall  be  ^- 
titled  to  receive  from  the  Treasury  an  annual  salary  of  four  thousand  five  hun- 
dred dollars  when  his  report  of  said  decisions  constitutes  one  volume,  and  an 
additional  sum  of  one  thousand  two  hundred  dollars  when,  by  direction  of  the 
court,  he  causes  to  be  printed  and  published  in  any  year  a  second  volume ;  and 
Hflid  reporter  shall  be  annually  entitled  to  clerk  hire  in  the  sum  of  one  thousand 
two  hundred  dollars,  and  to  ofiice  rent,  stationery,  and  contingent  expenses  in 
tlie  sum  of  six  hundred  dollars :  Provided,  That  the  volumes  of  the  decisions 
of  the  court  heretofore  published  shall  be  furnished  by  the  reporter  to  the 
public  at  a  sum  not  exceeding  two  dollars  per  volume,  and  those  hereafter  pub- 
lished at  a  sum  not  exceeding  one  dollar  and  seventy-five  cents  per  volume ;  and 
the  number  of  volumes  now  required  to  be  delivered  to  the  Attorney  General 
shall  be  furnished  by  the  reporter  without  any  charge  therefor.  Said  salary 
and  compensation,  respectively,  shall  be  paid  only  when  he  causes  such  de- 
cisions to  be  printed;  published,  and  delivered  within  the  time  and  in  the  man- 
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ner  prescribed  by  law,  and  upon  the  condition  that  the  volumes  of  said  reports 
shall  be  sold  by  him  to  the  public  for  a  price  not  exceeding  one  dollar  and 
seventy-five  cents  a  volume.     [36  Stat.  L,  1153.] 

This  section   is   from   R.    S.   sec.   682,  as       changes.    R.  8.  sec.  682  is  expressly  repealed 
amended  by  the  Act  of  Aug.  6,  1882,  22  Stat       by  Judicial  Qode,  sec.  297,  infra,  p.  250. 
L.  254,  6  Fed.  Stat.  Annot.  768,  with  oome 

Sec.  227.  [Diatribviian  of  reports  and  digests.]  The  Attorney  General 
sliall  distribute  copies  of  the  Supreme  Court  reports,  as  follows :  To  the  Presi- 
dent, the  justices  of  the  Supreme  Court,  the  judges  of  the  Commerce  Court, 
the  judges  of  the  Court  of  Customs  Appeals,  the  judges  of  the  circuit  courts  of 
appeals,  the  judges  of  the  district  courts,  the  judges  of  the  Court  of  Clain^is,  the 
judges  of  the  Court  of  Appeals  and  of  the  Supreme  Court  of  the  District  of 
Columbia,  the  judges  of  the  several  Territorial  courts,  the  Secretary  of  State, 
the  Secretary  of  the  Treasury,  the  Secretary  of  War,  the  Secretary  of  the 
Navy,  the  Secretary  of  the  Interior,  the  Postmaster  General,  the  Attorney 
General,  the  Secretary  of  Agriculture,  the  Secretary  of  Commerce  and  Labor, 
the  Solicitor  General,  the  Assistant  to  the  Attorney  General,  each  Assistant 
Attorney  General,  each  United  States  district  attorney,  each  Assistant  Secre- 
tary of  each  Executive  Department,  the  Assistant  Postmasters  Gteneval,  the 
Secretary  of  the  Senate  for  the  use  of  the  Senate,  the  Clerk  of  the  House  of 
Representatives  for  the  use  of  the  House  of  Bepresentatives,  the  Governors  of 
the  Territories,  the  Solicitor  for  the  Department  of  State,  the  Treasurer  of  the 
ITnited  States,  the  Solicitor  of  the  Treasury,  the  Register  of  the  Treasury, 
Ihe  Comptroller  of  the  Treasury,  the  Comptroller  of  the  Currency,  the  Commis- 
sioner of  Internal  Revenue,  the  Director  of  the  Mint,  each  of  the  six  Auditors 
in  the  Treasury  Department,  the  Judge  Advocate  Ofeneral,  War  Department, 
the  Paymaster  General,  War  Department,  the  Judge  Advocate  General,  Navy 
Department,  the  Commissioner  of  Indian  Affairs,  the  Commissioner  of  Pen- 
sions, the  Commissioner  of  the  General  Land  Office,  the  Commissioner  of 
Patents,  the  Commissioner  of  Education,  the  Commissioner  of  Labor,  the  Com- 
missioner of  Navigation,  the  Commissioner  of  Corporations,  the  Conmiissioner 
General  of  Immigration,  the  Chief  of  the  Bureau  of  Manufactures,  the  Director 
of  the  Geological  Survey,  the  Director  of  the  Census,  the  Forester,  Department 
of  Agriculture,  the  Purchasing  Agent,  Post  Office  Department,  the  Interstate 
Commerce  Commission,  the  Clerk  of  the  Supreme  Court  of  the  United  States, 
the  Marshal  of  the  Supreme  Court  of  the  United  States,  the  Attorney  for  the 
District  of  Columbia,  the  Naval  Academy  at  Annapolis,  the  Military  Academy 
at  West  Point,  and  the  heads  of  such  other  executive  offices  as  may  be  provided 
by  law,  of  equal  grade  with  any  of  said  offices,  each  one  copy;  to  the  Law 
Library  of  the  Supreme  Court,  twenty-five  copies ;  to  the  Law  Library  of  the 
Department  of  the  Interior,  two  copies ;  to  the  Law  Library  of  the  Department 
of  Justice,  two  copies;  to  the  Secretary  of  the  Senate  for  the  use  of  the  com- 
mittees of  the  Senate,  twenty-five  copies ;  to  the  Clerk  of  the  House  of  Repre- 
sentatives for  the  use  of  the  committees  of  the  House,  thirty  copies;  to  the 
Marshal  of  the  Supreme  Court  of  the  United  States,  as  custodian  of  the  public 
property  used  by  the  court,  for  the  use  of  the  justices  thereof  in  the  conference 
room,  robing  room,  and  court  room,  three  copies ;  to  the  Secretary  of  War  for 
the  use  of  the  proper  courts  and  officers  of  the  Philippine  Islands  and  for  the 
headquarters  of  military  departments  in  the  United  States,  twelve  copies; 
and  to  each  of  the  places  where  district  courts  of  the  United  States  are  now 
holden,  including  Hawaii,  and  Porto  Rico,  one  copy.  He  shall  also  distribute 
one  complete  set  of  said  reports,  and  one  set  of  the  digests  thereof,  to  such 
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executive  officers  as  are  entitled  to  receive  said  reports  under  this  section  and 
have  not  already  received  them,  to  each  United  States  judge  and  to  each  TJnited 
States  district  attorney  who  has  not  received  a  set,  to  each  of  the  places  where 
district  courts  are  now  held  to  which  said  reports  have  not  been  distributed, 
and  to  each  of  the  places  at  which  a  district  court  may  hereafter  be  held,  the 
edition  of  said  reports  and  digests  to  be  selected  by  the  judge  or  oflieer  receiving 
them.  No  distribution  of  reports  and  digests  under  this  section  shall  be  made 
to  any  place  where  the  court  is  held  in  a  building  not  owned  by  the  United 
States,  unless  there  be  at  such  place  a  United  States  officer  to  whose  ^sponsible 
custody  they  can  be  committed.  The  clerks  of  said  courts  (except  the  Supreme 
Court)  shall  in  all  cases  keep  said  reports  and  digests  for  the  use  of  the  courts 
and  of  the  officers  thereof.  Such  reports  and  digest  [s]  shall  remain  the  prop- 
erty of  the  United  States,  and  shall  be  preserved  by  the  officers  above  named  and 
by  them  turned  over  to  their  successors  in  office.   \S6  8tai.  L.  IIB^.,] 

This  section  is  drawn  from  the  Act  of  Feb.  pealed  by  Judicial  Code,  see.  297,  infra,  p. 

12,  1889,  ch.  136,  26  Stat.  L.  661,  6  Fed.  Stat.  260;  and  from  the  Act  of  July  1,  1902,  32 

Annot.  769,  which  amended  R.  S.  sec.  683,  6  Stat.  L.  630,  631,  6  Fed.  Stat.  Annot  770,  771. 
Fed.  Stat.  Annot.  768,  the  latter  being  re- 

Sbg.  228.  [AdditiaruU  reports  and  digests;  Umitaiion  upon  cost;  estimates 
to  he  submitted  to  Congress  amiually,']  The  publishers  of  the  decisions  of  the 
Supreme  Court  shall  deliver  to  the  Attorney  General,  in  addition  to  the  three 
hundred  copies  delivered  by  the  Reporter,  such  number  of  copies  of  each  report 
heretofore  published,  as  the  Attorney  General  may  require,  for  which  he  ^all 
pay  not  more  than  two  dollars  per  volume,  and  such  number  of  copies  of  each 
report  hereafter  published  as  he  may  require,  for  which  he  shall  pay  not  more 
than  one  dollar  and  sevenly-five  cents  per  volume.  The  Attorney  General 
shall  include  in  his  annual  estimates  submitted  to  Congress,  an  estimate  for  the 
current  volumes  of  such  reports,  and  also  for  the  additional  sets  of  reports 
and  digests  required  for  distribution  under  the  section  last  preceding.  [S6 
Stat.  L.  1155.'] 


Under  the  Act  of  Feb.  12,  1889,  ch.  136,  26 
Stat.  L*.  661,  6  ^ed.  Stat.  Annot.  769,  the 
court  reporter  was  required  to  furnish  the 
Secretary  of  the  Interior,  in  addition  to  the 
number  "heretofore  required  by  law"  (300 
oopies;  R.  S.  sec.  681,  6  Fed.  Stat.  Annot. 
767),  76  copies,  at  not  exceeding  two  dollars 
per  volume,  beginning  with  volume  123.  The 
Act  of  July  1,  1902,  32  Stat.  L.  631,  6  Fed. 
Stat.  Annot.  771,  required  the  publishers  to 


furnish  the  secretary  104  copies,  in  additioii 
to  300  to  be  furnished  by  the  reporter;  and 
further  imposed  upon  them  the  duty  of  fur- 
nishing the  76  copies  theretofore,  by  the  Act 
of  1889,  required  to  be  furnished  by  the  re- 
porter, at  a  cost  not  to  exceed  two  dollars 
per  volume. 

Besides  other  changes,  this  section  substi- 
tutes the  attorney  general  for  tiie  secretary 
of  the  interior. 


Sec.  229.  [DistribtUion  of  Federal  Reporter,  etc.,  and  Digests."]  The  At- 
torney General  is  authorized  to  procure  complete  sets  of  the  Federal  Reporter 
or,  in  his  discretion,  other  publication  containing  the  decisions  of  the  circuit 
courts  of  appeals,  circuit  courts,  and  district  courts,  and  digests  thereof,  and 
also  future  volumes  of  the  same  as  issued,  and  distribute  a  copy  of  each  such 
reports  and  digests  to  each  place  where  a  circuit  Court  of  appeals,  or  a  district 
court,  is  now  or  may  hereafter  regularly  be  held,  and  to  the  Supreme  Court  of 
the  TJnited  States,  the  Court  of  Claims,  the  court  of  Customs  Appeals,  the 
Commerce  Court,  the  Court  of  Appeals  and  the  Supreme  Court  of  the  District 
of  Columbia,  the  Attorney  General,  the  Solicitor  General,  the  Solicitor  of  the 
Treasury,  the  Assistant  Attorney  General  for  the  Department  of  the  Interior, 
the  Commissioner  of  Patents,  and  the  Interstate  Commerce  Commission ;  and 
to  the  Secretary  of  the  Senate,  for  the  use  of  the  Senate,  and  to  the  Clerk  of  the 
House  of  Representatives,  for  the  use  of  the  House  of  Representatives^  not 
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more  than  three  sets  each.  Whenever  any  such  court  room^  office^  or  officer  shall 
have  a  partial  or  complete  set  of  any  auch  reports,  or  digests,  .already  pur- 
chased or  owned  by  the  United  States,  the  Attorney  General  shall  distribute  to 
such  court  room,  office,  or  officer,  only  sufficient  volumes  to  make  a  complete 
set  thereof.  No  distribution  of  reports  or  digests  under  this  section  shall  be 
made  to  any  place  where  the  court  is  held  in  a  building  not  owned  by  the  United 
States,  unless  there  be  at  such  place  a  United  States  offi^cer  to  whose  responsible 
custody  they  can  be  conmiitted.  The  clerks  of  the  courts  (except  the  Supreme 
Court)  to  which  the  reports  and  digests  are  distributed  imder  this  section,  shall 
keep  such*reports  and  digests  for  the  use  of  the  courts  and  the  officers  thereof. 
All  reports  and  digests  distributed  under  the  provisions  of  this  section  shall  be 
and  remain  the  property  of  the  United  States  and,  before  distribution,  shall 
be  plainly  marked  on  their  covers  with  the  words  "  The  Property  of  the  United 
States,"  and  shall  be  transmitted  by  the  officers  receiving  them  to  their  suc- 
cessors in  office.  Not  to  exceed  two  dollars  per  volume  ^all  be  paid  for  the 
back  and  current  volumes  of  the  Federal  Beporter  or  other  publication  pur- 
chased under  the  provisions  of  this  section,  and  not  to  exceed  five  dollars  per 
volume  for  the  digest,  the  said  money  to  be  disbursed  under  the  direction  of 
the  Attorney  General;  and  the  Attorney  General  shall  include  in  his  annual 
estimates  submitted  to  Congress,  an  estimate  for  the  back  and  current  volumes 
of  such  reports  and  digests,  the  distribution  of  which  is  provided  for  in  this 
section.    \S6  Stat  L.  1166.] 

This  section  is  new  legislation. 

Sbo.  230.  [Terms.']  The  Supreme  Court  shall  hold  at  the  seat  of  govern- 
ment, one  term  annually,  commencing  on  the  second  Monday  in  October,  and 
such  adjourned  or  special  terms  as  it  may  find  necessary  for  the  dispatch  of 
business.    [36  Stat.  L.  1166.] 

This  section  is  a  re-enactment,  omitting  the  obsolete  part,  of  R.  8.  see.  684,  4  Fed.  Stat. 
Annot.  092,  which  is  ezpresBly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sso.  231.  lAdjaummeni  for  want  of  a  quorum.]  If,  at  any  session  of  the 
Supreme  Court,  a  quorum  does  not  attend  on  the  day  appointed  for  holding 
it,  the  justices  who  do  attend  may  adjourn  the  court  from  day  to  day  for  twenty 
days  after  said  appointed  time,  unless  there  be  sooner  a  quorum.  If  a  quorum 
does  not  attend  within  said  twenty  days,  the  business  of  the  court  shall  be  con- 
tinued over  till  the  next  appointed  session;  and  if,  during  a  term,  after  a 
quorum  has  assembled,  less  than  that  number  attend  on  any  day,  the  justices  at- 
tending may  adjourn  the  court  from  day  to  day  until  there  is  a  quorum,  or  may 
adjourn  without  day.    [5fl  Stat.  L.  1166.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  see.  685,  4  Fed.  Stat.  Annot.  (393, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Ssc.  232.  [Certain  orders  made  by  less  than  quorum.]  The  justices  at- 
tending at  any  term,  when  less  than  a  quorum  is  present,  may,  within  l^e 
twenty  days  mentioned  in  the  preceding  section,  make  all  necessary  orders 
touching  any  suit,  proceeding,  or  process,  depending  in  or  returned  to  the  court, 
preparatory  to  the  hearing,  trial,  or  decision  thereof.     [36  Stat.  L.  1166.] 

This  section  is  a  re-enactment>  without  change,  of  R.  S.  sec.  686,  4  Fed.  Stat.  Annot.  693, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Seo.  288.  [Original  disposition.]  The  Supreme  Court  shall  have  exclusive 
jurisdiction  of  all  controversies  of  a  civil  nature  where  a  State  is  a  party,  ex- 
oept  between  a  State  and  its  citizens,  or  between  a  State  and  citizens  of  other 
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States,  or  aliens,  in  which  latter  cases  it  shall  have  original,  but  not  exclusive, 
jurisdiction.  And  it  shall  have  exclusively  all  such  jurisdiction  of  suits  or  pro- 
ceedings against  ambassadors  or  other  public  ministers,  or  their  domestics  or 
domestic  servants,  as  a  court  of  law  can  have  consistently  with  the  law  of  na- 
tions; and  original,  but  not  exclusive,  jurisdiction,  of  all  suits  brought  by 
ambassadors,  or  other  public  ministers,  or  in  which  a  consul  or  vice  consul  is  a 
party.    [36  Stat.  L.  11 66.  ] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  687,  4  Fed.  Stat.  Annot.  436, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  234.  [Writs  of  prohibition  and  mandamus.^  The  Supreme  Court 
shall  have  power  to  issue  writs  of  prohibition  to  the  district  courts,  when  pro- 
ceeding as  courts  of  admiralty  and  maritime  jurisdiction;  and  writs  of  man- 
damus, in  cases  warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed  under  the  authority  of  the  United  States,  or  to  persons  holding  office 
under  the  authority  of  the  United  States,  where  a  State,  or  an  ambassador,  or 
other  public  minister,  or  a  consul,  or  vice  consul  is  a  party.   \_36  Stat.  L.  1156.^1 

This  section  is  a  re-enactment  of  R.  S.  sec.  "  in."  Writs  of  prohibition  run  to  and  not 
688,  4  Fed.  Stat.  Annot.  439,  the  only  change  in  the  District  Courts.  R.  S.  sec.  688  ia  ex- 
being  in  the  substitution  of  the  word  "to"  pressly  repealed  by  Judicial  Code,  sec.  297, 
after  the  word  "  prohibition  "  for  the  word  infra,  p.  250. 

Sec.  235.  \_l8sues  of  fact.'l  The  trial  of  issues  of  fact  in  the  Supreme 
Court,  in  all  actions  at  law  against  citizens  of  the  United  States,  shall  be  by 
jury.     [36  Stat.  L.  1166.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  689,  4  Fed.  Stat.  Annot.  443, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  236.  [Appellate  jurisdiction.^  The  Supreme  Court  shall  have  appel- 
late jurisdiction  in  the  cases  hereinafter  specially  provided  for.  [36  Stat.  L. 
1166.] 

This  section  is  a  re-enactnient,  without  change,  of  R.  S.  sec.  690,  4  Fed.  Stat.  Annot.  443, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250.  « 

Sec.  237.  [Writs  of  error  from  jvdgments  and  decrees  of  State  courts.^ 
A  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a  State  in  which 
a  decision  in  the  suit  could  be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under,  the  United  States,  and 
the  decision  is  against  their  validity ;  or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under  any  State,  on  the  ground  of 
their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United  Stittes^ 
and  the  decision  is  in  favor  of  their  validity ;  or  where  any  title,  right,  privilege, 
or  inmiunity  is  claimed  under  the  Constitution,  or  any  treaty  or  statute  of,  or 
commission  held  or  authority  exercised  under,  the  United  States,  and  the  de- 
cision is  against  the  title,  right,  privilege,  or  immunity  especially  set  up  or 
claimed,  by  either  party,  under  such  Constitution,  treaty,  statute,  commission, 
(•r  authority,  may  be  reexamined  and  reversed  or  affirmed  in  the  Supreme 
Court  upon  a  writ  of  error.  The  writ  shall  have  the  same  eflFect  as  if  the  judg- 
ment or  decree  complained  of  had  been  rendered  or  passed  in  a  court  of  the 
United  States.  The  Supreme  Court  may  reverse,  modify,  or  affirm  the  judg- 
ment or  decree  of  such  State  court,  and  may,  at  their  discretion,  award  execu- 
tion or  remand  the  same  to  the  court  from  which  it  was  removed  by  the  writ. 
[36  Stat.  L.  1166.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  see.  709,  4  Fed.  Stat.  Annot.  467, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 
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Sec.  238.  [ilppeafe  and  writs  of  error  from  United  States  district  courts.'] 
Appeals  and  writs  of  error  may  be  taken  from  the  district  courts,  including  the 
United  States  district  court  for  Hawaii,  direct  to  the  Supreme  Court  in  the 
following  cases :  In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue, 
in  which  case  the  question  of  jurisdiction  alone  shall  be  certified  to  the  Su- 
preme Court  from  the  court  below  for  decision ;  from  the  final  sentences  and 
decrees  in  prize  causes;  in  any  case  that  involves  the  construction  or  application 
of  the  Constitution  of  the  United  States ;  in  any  case  in  which  the  constitution- 
alily  of  any  law  of  the  United  States,  or  the  validity  or  construction  of  ar^r 
treaty  made  under  its  authority  is  drawn  in  question ;  and  in  any  case  in  which 
the  constitution  or  law  of  a  State  is  claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  States.  [36  Stat.  L.  1157.] 


In  respect  of  appeals  and  writs  of  error 
from  the  District  Courts  within  the  United 
States  this  section  is  drawn  from  section  5 
of  the  Circuit  Court  of  Appeals  Act  of  March 
3,  1691,  ch.  617,  26  Stat.  L.  827,  4  Fed.  Stat. 
Annot.  398,  as  amended  by  the  Act  of  Jan. 
20,  1897,  ch.  68,  29  Stat.  L.  492,  4  Fed.  Stat. 
Annot.  433,  omitting,  however,  the  provision 
for  appellate  review  in  criminal  cases,  appel- 
late jurisdiction  as  to  the  latter  being  con- 
ferred upon  the  Circuit  Courts  of  Appeals  by 
Judicial  Code,  sec.  128,  infra,  p.  195,  and 
the  Act  of  Jan.  20,  1897,  above  cited,  being 
expressly  repealed  by  Judicial  Code,  sec.  297, 
infra,  p.  250. 

The  last  clause  of  section  5  of  the  Circuit 
Court  of  Appeals  Act,  above  cited,  is  omitted, 
aince  it  can  now  serve  no  useful  purpose,  the 
law  referred  to  being  set  out  in  Judicial  Code, 
see.  237,  9upra,  p.  230. 

The  classes  of  cases  described  in  this  section 
are  the  same  as  those  described  in  Judicial 
Code,  sec.  247,.  infra,  p.  234,  except  as  to 
cases  in  which  the  jurisdiction  of  the  court 
is  in  issue,  and  the  same  as  several  of  the 
classes  described  in  Judicial  Code,  sec.  260, 
infra,  p.  236. 

Hawaii  —  Section  86  of  the  Organic  Act  for 


Hawaii,  as  last  amended  in  Act  of  March  3, 
1909,  ch.  269,  36  Stat.  L.  838,  1909  Supp.  Fed. 
Stat.  Annot.  152,  authorized  the  taking  of 
appeals  and  writs  of  error  from  the  United 
States  District  Court  for  that  territory  di- 
rect to  the  Supreme  Court,  in  the  same  man- 
ner and  in  the  same  class  of  cases  as  from 
a  Circuit  or  District  Court  of  the  United 
States.  For  this  reason  the  district  Court 
for  Hawaii  is  included  with  the  District 
Courts.  It  is  specially  mentioned  from  the 
fact  that  while  it  is  called  a  United  States 
District  Court,  it  is  not  a  constitutional 
court.  McAllister  v,  U.  S.,  (1891)  141  U.  S. 
174,  11  S.  Ct.  949,  36  U.  S.  (L.  ed.)  693. 
The  special  reference  is  to  remove  any  doubt 
as  to  its  inclusion. 

Appellate  jurisdiction  of  the  Circuit  Court 
of  Appeals  in  respect  of  decisions  of  the 
United  States  District  Court  for  Hawaii  and 
of  decisions  of  the  District  Courts  within  the 
United  States,  see  Judicial  Code,  sec.  128, 
aupra,  p.  195. 

Appellate  jurisdiction  of  the  United  States 
Supreme  Court  over  judgments  and  decrees 
of  the  Supreme  Court  of  the  territory  of 
Hawaii,  see  Judicial  Code,  sec.  246,  infra,  p. 
233. 


Sec.  239.  [Circuit  court  of  appeals  may  certify  questions  to  Supreme 
Court  for  instructions,]  In  any  case  within  its  appellate  jurisdiction,  as  defined 
in  section  one  hundred  and  twenty-eight,  the  circuit  court  of  appeals  at  any 
time  may  certify  to  the  Supreme  Court  of  the  United  States  any  questions  or 
propositions  of  law  concerning  which  it  desires  the  instruction  of  that  court  for 
its  proper  decision ;  and  thereupon  the  Supreme  Court  may  either  give  its  in- 
struction on  the  questions  and  propositions  certified  to  it,  which  shall  be  binding 
upon  the  circuit  court  of  appeals  in  such  case,  or  it  may  require  that  the  whole 
record  and  cause  be  sent  up  to  it  for  its  consideration,  .and  thereupon  shall 
decide  the  whole  matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal.     \_S6  Slat,  L.  1157.] 

The  appellate  jurisdiction  of  the  Circuit 
Courts  of  Appeals  is  to  be  determined  by  a 
reference  to  Judicial  Code,  sec.  128,  Bupra,  p. 
195,  in  connection  with  Judicial  Code,  sec. 
238,  9upra.  This  section  239  represents  that 
portion  of  section  6  of  the  Circuit  Court  of 
Appeals  Act  of  March  3,  1891,  ch.  517,  26 
Stat.  L.  828,  4  Fed.  Stat.  Annot.  409,  which 
authorizes  the  certification  of  questions  to 
the  Supreme  Court,  and  recites  the  action 


which  may  be  taken  by  the  Supreme  Court  in 
case  of  such  certification. 

Similar  provisions  for  certi^cati\pn  are  in 
Judicial  Code,  sec.  134,  supra,  p.  197,  Judi- 
cial Code,  sec.  251,  infra,  p.  236,  and  in  the 
last  clause  of  Judicial  Code,  sec.  252,  infra, 
p.  237,  which  also  appears  in  this  Supple- 
ment, post,  title  Bankbuptct,  as  section  25d 
of  the  Bankruptcy  Act  of  1898,  and  is  there 
annotated. 
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Sec.  240.  [Certiorari  to  circuit  court  of  appeals.']  In  any  case,  civil  or 
criminal,  in  which  the  judgment  or  decree  of  the  circuit  court  of  appeals  is 
made  final  by  the  provisions  of  this  Title,  it  shall  be  competent  for  the  Su* 
preme  Court  to  require,  by  certiorari  or  otherwise,  upon  the  petition  of  any 
party  thereto,  any  such  case  to  be  certified  to  the  Supreme  Court  for  its  re-i 
view  and  determination,  with  the  same  power  and  authority  in  the  case  as  if  it 
had  been  carried  by  appeal  or  writ  of  error  to  the  Supreme  Court  [56  8tai.  L. 
1157.] 

This  flection  is  drawn  from  section  6  of  the  visions  "  referred  to  are  in  Judicial  Code, 

Circuit  Court  of  Appeals  Act  of  March  3,  sec.  128,  supra,  p.  195. 

1891,  ch.  517,  26  Stat.  L.  828,  4  Fed.  Stat  The  phrase  <' upon  the  petition  of  any  party 
Annot.  409,  and  contains  that  provision  there-  thereto  "  is  new  legislation.     It  was  not  in 
of  which  authorizes  the  Supreme  Court  to  section  6  of  the  Circuit  Court  of  Appeals  Aet 
require  the  certification  to  it  of  eases  made  from  which  this  section  was  drawn,  nor  waa 
final  in  the  Circuit  Courts  of  Appeals.  it  in  the  section  of  the  Judicial  Code  as  sub- 
There   is  a  similar  provision  in  Judicial  mitted  to  Congress  March  15,  1910,  in  the 
'  Code,  sec.  251,  infra,  p.  236,  and  a  general  report  of  the  committee  on  revision, 
power  to  issue  writs  of  certiorari  is  embraced  **  With   the   same   power  and   authority," 
in  the  provisions  of  Judicial  Code,  sec.  262,  etc.,  in  this  section  evidently  alludes  to  a 
infra,  p.  241.  provision  in  section  10  of  the  Circuit  Conirt 
In  the  phrase  "  final  by  the  provisions  of  of  Appeals  Act  of  March  3,  1891,  ch.  517,  26 
this  Title  "  the  words  "  this  Title  "  mean  this  Stat.  L.  829,  4  Fed.  Stat.  Annot.  428,  alao 
Act,  i.  e.,  this  Judicial  Code.     See  Judicial  annotated  in  volume  2  of  this  Supplement, 
Code,  sec.  293,  infra,  p.  250.    And  the  "  pro-  title  Judioiabt. 

Sec.  241.  [Appeah  and  writs  of  error  in  other  cases.]  In  any  case  in 
which  the  judgment  or  decree  of  the  circuit  court  of  appeals  is  not  made  final 
by  the  provisions  of  this  Title,  there  shall  be  of  right  an  appeal  or  writ  of  error 
to  the  Supreme  Court  of  the  United  States  where  the  matter  in  controversy 
shall  exceed  one  thousand  dollars,  besides  costs.     [SB  Stat.  L.  1167.] 

This  section  is  drawn  from  the  last  para-  As  to  the  tine  limit  for  appeals  under  this 

graph  of  section  6  of  the  Circuit  Court  of  Ap-  section,  see  the  last  sentence  of  section  6  of 

peals  Aet  of  March  3,  1891,  ch.  517,  26  Stat.  the  Circuit  Court  of  Appeals  Act  of  March 

L.  828,  4  Fed.  Stat.  Annot  409.  3,  1891,  ch.  517,  26  Stat.  L*.  828,  4  Fed.  St&t 

"  Final  by  the  provisions  of  this  Title,"  see  Annot.  409,  still  in  force,  and  alao  annotated 
note  to  this  phrase  in  the  last  preceding  «ee-  in  volume  2  of  this  Supplement,  title  Jura- 
tion 240.  CUST. 

Sbc.  242.  [Appeals  from  Court  of  Claims.]  An  appeal  to  the  Supreme 
Court  shall  be  allowed  on  behalf  of  the  United  States,  from  all  judgments  of 
the  Court  of  Claims  adverse  to  the  United  States,  and  on  behalf  of  the  plaintiff 
in  any  case  where  the  amount  in  controversy  exceeds  three  thousand  dollars,  or 
where  his  claim  is  forfeited  to  the  United  States  by  the  judgment  of  said  court 
as  provided  in  section  one  hundred  and  seventy-two.     [S6  Stat.  L.  1167.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  Code,   sec.    172,   supra,    p.    207.      Being  the 

707,  4  Fed.  Stat.  Annot.  467,  with  no  change  only  change  in  the  lanffuage  of  the  section,  no 

except  by  substituting  •"  section  one  hundred  change  is  made  in  the  law. 

and    seventy-two  "   for    "  one   thousand    and  R.  S.  sees.  707,  1086,  are  expressly  repealed 

eighty-nine."     Reference  to  the  latter  in  R.  by  Judicial  Code,  sec.  297,  infra,  p,  250. 

S.   sec.   707   was   a  mistake;    the   reference  See  also  as  to  the  right  of  appeal  and  the 

should  have  been  to  R.  S.  sec.  1086,  2  Fed.  procedure  therein.  Judicial  Code,  leea.   181, 

Stat.  Annot.  71,  which  is  revised  in  Judicial  182,  supra,  p.  200. 

Sec.  243.  [Time  and  manner  of  appeals  from  the  Court  of  Claims.]  All 
appeals  from  the  Court  of  Claims  shall  be  taken  within  ninety  days  after  the 
judgment  is  rendered,  and  shall  be  allowed  under  such  regulations  as  the  Su- 
preme Court  may  direct.    [36  Stat,  L.  1167.] 

This    section    is   a   re-enactment,   without  See  the  reference  to  this  seetion  in  Judielal 

change,  of  R.  S.  sec.  708,  4  Fed.  Stat.  Annot.      Code,  sees.  181,  182,  supra,  p.  200. 
467,  which  is  expressly  repealed  by  Judicial 
Code,  sec.  297,  infra,  p.  250. 
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Sec.  244.  [Wrtfo  oj  error  and  appeals  from  supreme  court  of  and  United 
States  district  court  for  Porto  Bico.^  Writs  of  error  and  appeals  from  the  final 
judgments  and  decrees  of  the  supreme  court  of,  and  the  United  States  district 
cfurt  for,  Porto  Rico,  may  be  taken  and  prosecuted  to  the  Supreme  Court  of 
the  United  States,  in  any  case  wherein  is  involved  the  validity  of  any  copyright, 
or  in  which  is  cbrawn  in  question  the  validity  of  a  treaty  or  statute  of,  or 
authority  exercised  under,  the  United  States,  or  wherein  the  Constitution  of 
the  United  States,  or  a  treaty  thereof,  or  an  Act  of  Congress  is  brought  in  ques- 
tion and  the  right  claimed  thereunder  is  denied,  without  regard  to  the  sum  or 
value  of  the  matter  in  dispute ;  and  in  all  other  cases  in  which  the  sum  or  value  of 
the  matter  in  dispute,  exclusive  of  costs,  to  be  ascertained  by  the  oath  of  either 
party  or  of  other  competent  witnesses,  exceeds  the  sum  or  value  of  five  thousand 
dollars.  Such  writs  of  error  and  appeals  shall  be  taken  within  the  same  time, 
in  the  same  manner,  and  under  the  same  regulations  as  writs  of  error  and 
Appeals  are  taken  to  the  Supreme  Court  of  the  United  States  from  the  district 
courts.    [36  Stat.  L.  1167.] 


This  section  revises  and  re-enacts,  with 
material  changes,  the  larger  part  of  section 
35  of  the  Organic  Act  of  Porto  Rico,  viz.,  the 
Foraker  Act,  so  called,  of  April  12,  1900,  ch. 
191,  31  Stat.  L.  77,  5  Fed.  Stat.  Annot  773, 
which  section  35  to  l^at  extent  is  superseded 
by  force  of  the  last  paragraph  of  Judicial 
Code,  sec.  297,  infra,  p.  250. 

The  most  material  change  is  in  the  last 
sentence  of  this  section,  conforming  the  ap- 
pellate prooednre  to  the  regulations  for  writs 
of  error  and  appeals  to  the  Supreme  Court  of 
the  United  States  from  the  District  Courts; 
section  35  of  the  Foraker  Act,  ahove  cited, 
providing  that  they  should  be  taken  "  in  the 
same  manner  and  under  the  same  regulations 
and  in  the  same  cases  as  from  the  Supreme 
Courts    of    the    territories    of    the    United 


States."  In  view  of  this  and  other  changes, 
and  because  all  of  the  cases  taken  from  Porto 
Rico  to  the  Supreme  Court  and  reported  prior 
to  the  publication  of  this  Supplement  were  de- 
cided under  the  provisions  of  section  35,  above 
cited,  those  cases  are  set  forth  in  the  note  to 
that  section,  infra,  volume  2  of  this  Supple- 
ment, title  PoBTO  Rico. 

The  jurisdictional  amount  of  $5,000,  with 
the  provision  for  "oath,"  etc.,  attached 
thereto,  was  evidently  taken  from  R.  S.  sec. 
1909,  7  Fed.  Stat.  Annot.  231,  as  amended  by 
the  first  section  of  the  Act  of  March  3,  1885, 
ch.  355,  23  Stat.  L.  443,  4  Fed.  Stat.  Annot. 
463,  and  now  appearing  in  Judicial  Code,  sec. 
245,  infra,  this  page.  A  like  provision  as  to 
the  oath  appears  in  Judicial  Code,  sees.  246, 
248,  infra. 


Sec.  245.  [Writs  of  error  and  appeals  from  the  Supreme  Courts  of  Arizona 
and  New  Mexico."}  Writs  of  error  and  appeals  from  the  final  judgments  and 
decrees  of  the  supreme  courts  of  the  Territories  of  Arizona  and  New  Mexico 
may  be  taken  and  prosecuted  to  the  Supreme  Court  of  the  United  States  in  any 
case  wherein  is  involved  the  validity  of  any  copyright,  or  in  which  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  authority  exercised  under,  the 
United  States,  without  regard  to  the  sum  or  value  of  the  matter  in  dispute ;  and 
is  all  other  cases  in  which  the  sum  or  value  of  the  matter  in  dispute,  exclusive 
of  costs,  to  be  ascertained  by  the  oath  of  either  party  or  of  other  competent  wit- 
nesses, exceeds  the  sum  or  value  of  five  thousand  dollars.    [36  Stat.  L.  1158.] 

This  section  is  drawn  from  R.  S.  sec.'  702,  4 
Fed.  Stat.  Annot.  459,  expressly  repealed  in 
Judicial  Code.  sec.  297,  infra,  p.  260,  and 
from  sections  1  and  2  of  the  Act  of  March  3, 
1885,  ch.  355,  23  Stat.  L.  443,  4  Fed.  Stat. 
Annot.  483,  also  expressly  repealed  in  the 
same  section  of  the  Judicial  Code.  The  sec- 
tion was  revised  in  accordance  with  the  opin- 
ion of  the  Supreme  Court  in  Simms  v.  Bimms, 
(1899)  175  U.  S.  162,  166,  20  S.  Ct  58,  44 
U.  S.  (L.  ed.)  115,  and  cited  7  Fed.  Stat. 
Annot.  231,  note,  wherein  the  court  points  out 


the  classes  of  cases  in  which  writs  of  error 
and  appeals  may  be  taken  from  the  Supreme 
Courts  of  Arizona  and  New  Mexico  to  the 
Supreme  Court  of  the  United  States.  See 
also  Folsom  t;.  U.  S.,  (1896)  160  U.  S.  121, 
126,  16  S.  Ct.  222,  40  U.  S.  (L.  ed.)  383. 

The  phrase  ''  to  be  ascertained  by  the  oath," 
etc.,  appears  in  Judicial  Code,  sec.  244,  Bupra, 
and  sees.  246,  248,  infra. 

Time  and  manner  of  taking  appeal  or  writ 
of  error,  see  Judicial  Code,  sec.  249,  imfra, 
p.  236. 


Sec  246.  [Wri^s  of  error  and  appeals  from  the  Supreme  Court  of  Hawaii.'] 
Writs  of  error  and  appeals  from  the  final  judgments  and  decrees  of  the  supreme 
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court  of  the  Territory  of  Hawaii  may  be  taken  and  prosecuted  to  the  Supreme 
Court  of  the  United  States^  within  the  same  time,  in  the  same  manner,  under 
the  same  regulations,  and  in  the  same  classes  of  cases,  in  which  writs  of  error 
and  appeals  from  the  final  judgments  and  decrees  of  the  highest  court  of  a 
State  in  which  a  decision  in  the  suit  could  be  had,  may  be  taken  and  prosecuted 
to  the  Supreme  Court  of  the  United  States  under  the  provisions  of  section  two 
hundred  and  thirty-seven;  and  also  in  all  cases  wherein  the  amount  involved, 
exclusive  of  costs,  to  be  ascertained  by  the  oath  of  either  party  or  of  other  com- 
petent witnesses,  exceeds  the  sum  or  value  of  five  thousand  dollars.  \S%  Stat.  L. 
1158.] 

Section  86  of  the  Organic  Act  for  Hawaii,  and  was  existing  law.    See  cases  cited  3  Fed. 

Act  of  April  30,  1900,  ch.  339,  31  Sta^.  L.  158,  Stat.  Annot.  207. 

3  Fed.  Stat.  Annot.  206,  as  amended  by  the  Appellate  jurisdiction  of  the  Circuit  Court 

Act  of  March  3,  1908,  35  Stat  L.  838,  1909  of  Appeals   in   respect   of  decisions   of   the 

Supp.    Fed.   Stat.  Annot.   152,  provided   for  United  States  District  Court  for  Hawaii,  see 

the  taking  of  appeals  and  writs  of  error  from  Judicial  Code,  sec.  128,  aupra,  p.  195. 

the  Supreme  Court  of  that  territory  to  the  Appeals  and  writs  of  error  direct  to  the 

Supreme  Court  of  the  United  States,  in  the  United  States  Supreme  Court  from  the  United 

same  manner  and  in  the  same  classes  of  cases  States  District  Court  for  Hawaii,  see  Judi- 

in  which  they  may  be  taken  to  that  court  cial  Code,  sec.  238,  supra,  p.  231. 

from  the  Supreme  Court  of  a  state ;  and  also  The  phrase  "  to  be  ascertained  by  the  oath,** 

in  all  cases  in  which  the  amount  involved  ex-  etc.,  appears  in  Judicial  Code,  sees.  244,  246, 

oeeded  $5,000.     This  section  of  the  Judicial  «i«pfti,  and  sec.  248,  infra. 
Code  was  so  drawn  as  to  state  those  facts. 

Sec  247.  [Appeals  and  writs  of  error  from  the  district  court  for  Ahuka 
direct  to  Supreme  Court  in  certain  cases.'\  Appeals  and  writs  of  error  may  be 
taken  and  prosecuted  from  final  judgments  and  decrees  of  the  district  court  for 
the  district  of  Alaska  or  for  any  division  thereof,  direct  to  the  Supreme  Court 
of  the  United  States,  in  the  following  cases:  In  prize  cases;  and  in  all  cases 
which  involve  the  construction  or  application  of  the  Constitution  of  the  United 
States,  or  in  which  the  constitutionality  of  any  law  of  the  United  States  or  the 
validity  or  construction  of  any  treaty  made  under  its  authority  is  drawn  in 
question,  or  in  which  the  constitution  or  law  of  a  State  is  claimed  to  be  in  con- 
travention of  the  Constitution  of  the  United  States.  Such  writs  of  error  and 
appeal  shall  be  taken  within  the  same  time,  in  the  same  manner,  and  under  the 
same  regulations  as  writs  of  error  and  appeals  are  taken  from  the  district  courts 
to  the  Supreme  Court    [56  Stat.  L.  1158.] 

The  cases  in  which  writs  of  error  and  ap-  circuit.  See  Judicial  Code,  see.  134,  supra, 
peals  could  be  taken  from  the  District  Court  p.  197.  Aside  from  that  change,  the  section 
for  Alaska  to  the  United  States  Supreme  stated  what  was  existing  law. 
Court  were  stated  in  section  202  of  the  Crim-  ^  The  classes  of  cases  described  in  this  see- 
inal  Code  for  Alaska,  1  Fed.  Stat.  Annol  tion  are  precisely  the  same  as  those  described 
370,  and  in  section  504  of  the  Civil  Code,  1  in  Judicial  Code,  sec.  238,  supra,  p.  231,  ex- 
Fed.  Stat.  Annot  147.  Following  the  policy  eept  as  to  cases  in  which  the  jurisdiction  of 
of  div^ting  the  Supreme  Court  of  its  appel-  the  court  is  in  issue,  and  the  same  as  the 
late  juris£ction  in  capiUl  eases,  this  see-  "Second,"  "Third,"  and  "Fourth"  classes 
tion  247  as  reyised  was  so  modified  as  to  vest  described  in  Judicial  Code,  sec  250,  infra,  p. 
appellate  jurisdiction  of  that  class  of  cases  In  235. 
the  Circuit  Court  of  Appeals  for  the  ninth 

Sec.  248.  [Appeals  and  writs  of  error  from  the  Supreme  Court  of  the 
Philippine  Islands.]  The  Supreme  Court  of  the  United  States  shall  have  juris- 
diction to  review,  revise,  reverse,  modify,  or  affirm  the  final  judgments  and 
decrees  of  the  supreme  court  of  the  Philippine  Islands  in  all  actions,  cases, 
causes,  and  proceedings  now  pending  therein  or  hereafter  determined  thereby, 
in  which  the  Constitution,  or  any  statute,  treaty,  title,  right,  or  privilege  of  the 
United  States  is  involved,  or  in  causes  in  which  the  value  in  controversy  exceeds 
twentv-five  thousand  dollars,  or  in  which  the  title  or  possession  of  real  estate 
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exceeding  in  value  the  sum  of  twenty-five  thousand  dollars,  to  be  ascertained 
by  the  oath  of  either  party  or  of  other  competent  witnesses,  is  involved  or 
brought  in  question;  and  such  final  judgments  or  decrees* may  and  can  be  re- 
viewed, revised,  reversed,  modified,  or  affirmed  by  said  Supreme  Court  on 
appeal  or  writ  of  error  by  the  party  aggrieved,  within  the  same  time,  in  the 
same  manner,  under  the  same  regulations,  and  by  the  same  procedure,  as  far  as 
applicable,  as  the  final  judgments  and  decrees  of  the  district  courts  of  the 
United  States.    [56  Stat  L.  1158.] 


Tbis  section  is  a  re-enactment  of  section  10 
of  the  Act  of  July  1,  1902,  ch.  1360,  32  Stat. 
L.  691,  6  Fed.  Stat.  Annot.  722.  The  change 
made  is  by  insertion  of  the  words  "within 
the  same  time "  before  the  words  **  in  the 
same  manner."  By  reason  of  the  varied 
character  of  the  courts  of  our  territorial  and 
insular  possessions,  it  was  deemed  beat  to 
insert  this  provision,  not  leaving  it  to  each 
practitioner  to  solve  the  problem.  In  section 
10  of  the  Act  above  cited  the  manner  of  pro- 
cedure, as  far  as  applicable,  was  to  be  that 
onployed  in  appellate  proceedings  from  the 
dmiit  Courts.     But  the  Circuit  Courts  are 


abolished  by  Judicial  Code,  sec.  289,  infra, 
p.  249.  Therefore,  the  word  "district"  has 
been  substituted  for  the  word  "circuit." 
Aside  from  these  changes  the  section  was  ex- 
isting law. 

The  phrase  "  to  be  ascertained  by  the  oath," 
etc.,  appears  in  Judicial  Code,  sees.  244,  245, 
246,  supra. 

"  Within  the  same  time."  —  The  time  is  two 
years.  See  II.  Review  by  United  States  Su- 
preme Court  direct  from  United  States  Dis- 
trict Court,  in  the  note  to  section  24a  of  the 
Bankruptcy  Act  of  1898,  infra,  this  Supple- 
ment, title  Bankbuptct. 


Sec.  249.  [Appeals  <md  writs  of  error  when  a  Territory  becomes  a  SttUe,'] 
In  all  cases  where  the  judgment  or  decree  of  any  court  of  a  Territory  might 
lie  reviewed  by  the  Supreme  Court  on  writ  of  error  or  appeal,  such  writ  of  error 
or  appeal  may  be  taken,  within  the  time  and  in  the  manner  provided  by  law, 
notwithstanding  such  Territory  has,  after  such  judgment  or  decree,  been  ad- 
mitted as  a  State;  and  the  Supreme  Court  shall  direct  the  mandate  to  suohi 
court  88  the  nature  of  the  writ  of  error  or  appeal  requires.    [56  Stat.  L.  1168.1 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  703,  4  Fed.  Stat.  Annot.  461, 
which  is  expressly  repealed  hy  Judicial  Code,  sec  297,  infra,  p.  250. 

Sec.  250.  [Appeals  and  writs  of  error  from  the  Court  of  Appeals  of  the 
District  of  ColwmbicL]  Any  final  judgment  or  decree  of  the  court  of  appeals 
of  the  District  of  Columbia  may  be  reexamined  and  affirmed,  reversed,  or 
modified  by  the  Supreme  Court  of  the  United  States,  upon  writ  of  error  or 
appeal,  in  the  following  cases : 

•  First.  In  cases  in  which  the  jurisdiction  of  the  trial  court  is  in  issue;  but 
when  any  such  case  is  not  otherwise  reviewable  in  said  Supreme  Court,  then 
the  question  of  jurisdiction  alone  shall  be  certified  to  said  Supreme  Court  for 
decision. 

Second.  In  prize  cases. 

Third.  In  cases  involving  the  construction  or  application  of  the  Constitu- 
tion of  the  United  States,  or  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made  under  its  authority. 

Fourth.  In  cases  in  which  the  constitution,  or  any  law  of  a  State,  is  claimed 
to  be  in  contravention  of  the  Constitution  of  the  United  States. 

Fifth.  In  cases  in  which  the  validity  of  any  authority  exercised  under  the 
United  States,  or  the  existence  or  scope  of  any  power  or  duty  of  an  officer  of  the 
United  States  is  drawn  in  question. 

Sixth.  In  cases  in  which  the  construction  of  any  law  of  the  United  States 
is  drawn  in  question  by  the  defendant. 

Except  as  provided  in  the  next  succeeding  section,  the  judgments  and 
decrees  of  said  court  of  appeals  shall  be  final  in  all  cases  arising  under  the 
patent  laws,  the  copyright  laws,  the  revenue  laws,  the  criminal  laws,  and  in 
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admiralty  cases;  and,  exc^t  as  provided  in  the  next  saooeeding  section^  the 
judgments  and  decrees  of  said  court  of  appeals  shall  be  final  in  all  cases  not 
reviewable  as  hereinbefore  provided. 

Writs  of  error  and  appeals  shall  be  taken  within  the  same  time,  in  the  same 
manner,  and  under  the  same  regulations  as  writs  of  error  and  appeds  are  taken 
from  the  circuit  courts  of  appeals  to  the  Supreme  Court  of  the  United  States. 
\S6  Stat.  L.  1159.] 


R.  S.  see.  705,  4  Fed.  SUt  Amwi.  492,  ex- 
DTCflBly  repealed  by  JndleUl  Code,  aee.  297, 
tiifrs,  p.  250,  authorized  the  takhig  of  ap- 
peals and  writs  of  error  from  final  jndgnicBta 
and  decrees  of  the  Snpreme  Court  of  the  Dia- 
triet  of  Columbia  to  the  Sapreme  Court  of 
the  United  States  "  in  the  same  manner  and 
under  the  same  regulations  as  are  provided 
in  eases  of  writs  of  error  on  judgments,  or 
appeals  from  decrees  rendered  in  a  eirenit 
eourt."  Section  846  of  the  Reraed  SUtutes 
( 1875)  of  the  District  of  Cohunbia  prorided: 
"Any  final  judgment,  order,  or  decree  of  the 
Supreme  Cmirt  of  the  District  of  Columbia 
may  be  re-ezamined  and  reversed  or  affirmed 
in  the  Supreme  Court  of  the  United  SUtes, 
upon  writ  of  error  or  appeal,  in  the  same 
eases  and  in  like  manner  as  provided  by  law 
in  reference  to  final  judgments,  orders,  and 
decrees  of  the  Circuit  Courts  irf  the  United 
States."  That  section  appears  in  the  Com- 
piled Statutes  of  the  District  of  Columbia, 
published  in  1894,  as  section  43  of  chapter  35, 
title  Judiciary.  These  sections  stated  the 
law  upon  the  subject  of  appeals  and  writs  of 
error  at  the  time  the  Act  of  Feb.  9,  1893, 
eh.  74,  sec  8.  27  SUt  L.  436,  4  Fed.  SUt. 
Annot.  466,  establishing  a  Coint  of  Appeals 
for  the  District  of  Columbia,  was  passed. 
That  Act  authoriied  write  of  error  and  ap- 
peals from  the  Supreme  Court  to  the  Court 
of  Appeak,  and  from  the  latter  eonrt  to  the 
Supreme  Court  of  the  United  States  in  cer- 
tain instancea,  section  8  thereof  providing 
that  writs  of  error  and  appeals  from  the 
Court  of  Appeals  were  to  be  taken  "in  the 
same  manner  and  under  the  same  regulations 
as  heretofore  provided  for  is  cases  of  writs 
of  error  on  judgment  or  appeals  from  decrees 
rendeied  in  the  Supreme  Court  of  the  Dis- 
trict of  CohDnbia.**  That  section  8  appears, 
with  slight  changes  of  phraseology,  as  sec- 
tion 233  of  the  District  of  Columbia  Code, 
Act  of  Mareh  3,  1901.  ch.  854,  31  SUt  L. 
1227,  which  prorides  as  follows:  "Any  final 
judgment  or  decree  of  the  Court  of  Appeals 
may  be  reexamined  and  affirmed,  reversed,  or 
modified  by  the  Supreme  Court  of  the  United 
States,  upon  writ  of  error  or  appeal,  in  all 
cases  in  which  the  mattn'  in  dispute,  exclu- 
sive of  costs,  shall  exceed  the  sum  of  five 
thousand  dollars,  in  the  same  """^f**  and 


under  the  aame  regulations  mm  existed  in 
cases  of  writs  of  error  on  judgments  or  ap- 
peala  from  dcmee  rendered  in  the  Supreme 
Court  of  the  District  of  Columbia  on  Febru- 
ary ninth,  eighteen  hundred  and  nittety-three, 
ami  also  in  cases,  without  Rfpnl  to  ue  sum 
or  value  of  the  matter  in  duspute,  wherein 
is  involved  the  validity  of  any  patent  or 
eopyri^t,  or  in  whi^  is  drawn  in  queatloB 
the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exereiaed  under,  the  United 
SUtca." 

From  the  foregoing  review  of  the  law  it 
will  be  seen  that  the  manner  of  taking  writs 
of  error  and  appeals  from  the  Court  of  Ap- 
peala  to  the  ft^reme  Court  <tf  the  United 
States  waa  the  same  as  that  by  which  they 
were  taken  from  the  Circuit  Courts  of  the 
United  Statea  to  the  Supreme  Court.  Section 
11  of  the  Circuit  Court  <Kf  Appeab  Act  of 
liarch  3,  1891,  ch.  517,  26  SUt.  L.  829,  4 
Fed.  Stat  Annot.  428,  proridea  that:  "AU 
provisioos  of  law  now  in  force  rMnlatiiig  the 
methods  and  system  of  reriew,  urou^  ap- 
peals or  writs  of  error,  shall  regulate  the 
methods  and  system  of  appeals  and  wnta  of 
error  provided  for  in  thia  act  in  respeet  of 
the  Circuit  Courts  of  Appeals."  The  effect 
of  this  provision  was  to  continue  the  then 
existing  method  by  which  appeals  and  writs 
of  error  were  taken  from  the  Circuit  Courts 
to  the  Supreme  Court  and  make  it  applicable 
to  the  Circuit  Courts  of  Appeals. 

In  view  of  the  foregoing  facta,  Judicial 
Code,  sec  250,  as  revised,  correctly  stated  the 
existing  law  as  to  the  procedure  by  which 
writs  of  error  and  appeals  were  taken  from 
the  Court  of  Appeals  for  the  District  of  Co- 
lumbia to  the  Supreme  Court  of  the  Umted 
Statea. 

The  "First,"  « Second,"  "Third,"  and 
"Fourth"  classes  of  cases  described  in  thia 
section  are  likewise  described  in  Judicial 
Code«  see.  238,  euftra,  p.  231;  and  the  ''Sec- 
ond," "Third,"  and  ''Fburth"  classes  a^ 
the  same  aa  those  found  in  Judicial  Code, 
sec.  247.  s«pm,  p.  234. 

The  clause  "  in  all  cases  arising  under  the 
patent  laws,  the  copyri|^t  laws,  the  revenue 
laws,  the  criminal  laws,  and  in  admiralty 
cases"  appeara  in  Judicial  Code,  sec  128, 
eupra,  p.  195. 


Skc.  251.  [Certiorari  to  Court  of  Appeals,  District  of  Columhia."}  In  any 
case  in  which  the  judgment  or  decree  of  said  court  of  appeals  is  made  final  by 
the  section  last  preceding,  it  shall  be  competent  for  the  Supreme  Court  of  the 
United  States  to  require,  bj  certiorari  or  otherwise,  any  such  case  to  be  certified 
to  it  for  its  review  and  determination,  with  the  same  power  and  authority  in 
the  case  as  if  it  had  been  carried  bv  writ  of  error  or  appeal  to  said  Supreme 
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Court.  It  shall  also  be  competent  for  said  court  of  apjjeals,  in  any  case  fel 
which  its  judgment  or  decree  is  made  final  under  the  section  last  preceding^ 
at  any  time  to  certify  to  the  Supreme  Court  of  the  United  States  any  questions 
or  propositions  of  law  concerning  which  it  desires  the  instruction  of  that  court 
for  their  proper  decision;  and  thereupon  the  Supreme  Court  may  either  give 
its  instruction  on  the  questions  and  propositions  certified  to  it,  which  shall  be 
binding  upon  said  court  of  appeals  in  such  case,  or  it  may  require  that  the  whole 
record  and  cause  be  9ent  up  to  it  for  its  consideration,  and  thereupon  shall 
decide  the  whole  matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brou^t  there  for  review  by  writ  of  error  or  appeal.    [56  SiaU  L.  ii59.] 


The  part  of  this  section  which  authorizes 
certiorari  was  drawn  from  the  Act  of  March 
3,  1897,  ch.  390,  29  SUt.  L.  692,  embodied  in 
section  234  of  the  District  of  Columbia  Code 
in  the  Act  of  March  3,  1901,  ch.  854,  31  Stat. 
L.  1227,  which  provided  as  follows:  '*  In  any 
ease  heretofore  made  final  in  the  court  of 
appeals  it  shall  be  competent  for  the  Supreme 
Court  of  the  United  States  to  require,  by  cer- 
tiorari or  otherwise,  any  such  case  to  be  cer- 
tified to  said  Supreme  Court  for  its  review 
and  determination,  with  the  same  power  and 
authority  in  the  case  as  if  it  had  been  carried 
by  appeal  or  writ  of  error  to  said  Supreme 
Court."  The  leading  provision  for  review  bv 
the  Supreme  Court  on  certiorari  is  in  Judi- 


cial Code,  sec.  240,  «iiprp,  p.  232.     See  also 
Judicial  Code,  sec.  262,  infra^  p.  241. 

The  part  of  this  section  which  authorizes 
certification  of  questions  to  the  Supreme 
Court  is  new  legislation  as  respects  the  rela- 
tion of  the  Court  of  Appeals  of  the  District 
of  Columbia  to  the  Supreme  Court.  The 
leading  provision  for  certification  is  in  Judi- 
cial Code,  sec.  239,  stipra,  p.  231.  Similar 
provisions  for  certification  are  in  Judicial 
Code,  sec.  134,  Bu^a^  p.  197  and  in  the  last 
clause  of  Judicial  Code,  sec.  252,  which  also 
appears  as  section  26(i  of  the  Bankruptcy  Act 
off  1898,  i^Bty  title  Bankbuftot,  in  this  Sup- 
plement, and  is  there  annotated. 


Sec.  252.  [Appellate  jurisdiction  vnder  the  hanJeruptcy  act."]  The  Su- 
preme Court  of  the  United  States  is  hereby  invested  with  appellate  jurisdic- 
tion of  controversies  arising  in  bankruptcy  proceedings,  from  the  courts  of 
bankruptcy,  from  which  it  has  appellate  jurisdiction  in  other  cases;  and  shall 
exercise  a  like  jurisdiction  from  courts  of  bankruptcy  not  within  any  organized 
circuit  of  the  United  States  and  from  the  supreme  court  of  the  District  of 
Oolumbia. 

An  appeal  may  be  taken  to  the  Supreme  Court  of  the  United  States  from 
any  final  decision  of  a  court  of  appeals  allowing  or  rejecting  a  claim  under  the 
laws  relating  to  bankruptcy,  under  such  rules  and  within  such  time  as  may  be 
prescribed  by  said  Supreme  Court,  in  the  following  cases  and  no  other : 

First.  Where  the  amount  in  controversy  exceeds  the  sum  of  two  thousand 
dollars,  and  the  question  involved  is  one  which  might  have  been  taken  on  appeal 
or  writ  of  error  from  the  highest  court  of  a  State  to  the  Supreme  Court  of  the 
United  States;  or 

Second.  Where  some  justice  of  the  Supreme  Court  shall  certify  that  in  his 
opinion  the  determination  of  the  question  involved  in  the  allowance  or  rejec- 
tion of  such  claim  is  essential  to  a  uniform  construction  of  the  laws  relating 
to  bankruptcy  throughout  the  United  States. 

Controversies  may  be  certified  to  the  Supreme  Court  of  the  United  States 
from  other  courts  of  the  United  States,  and  the  former  court  may  exercise 
jurisdiction  thereof,  and  may  issue  writs  of  certiorari  pursuant  to  the  pro- 
visions of  the  United  States  laws  now  in  force  or  such  as  may  be  hereafter 
enacted.   [36  Stat.  L.  1169.] 


This  section  states  concisely  the  appellate 
jurisdiction  of  the  Supreme  Court  conferred 
upon  it  by  sections  24  and  25  of  the  Bank- 
mptcy  Act  of  July  1,  1898,  1  Fed.  Stat. 
Annot.  693-604,  and  poai,  title  BANKBUPTcnr, 
in  this  Supplement.  The  only  changes  in 
phraseology  are  those  necessary  to  separate 


the  provisions  relating  to  the  Supreme  Court 
from  those  relating  to  other  courts. 

Appellate  and  supervisory  jurisdiction  of 
the  Circuit  Court  of  Appeals  under  the  Bank- 
ruptcy Act  of  1898,  see  Judicial  Code,  sec, 
130,  supra,  p.  196, 
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Sec.  253.  {Precedence  of  writs  of  error  to  date  courts.']  Cases  on  writ  of 
error  to  revise  the  judgment  of  a  State  court  in  any  criminal  case  shall  have 
precedence  on  the  docket  of  the  Supreme  Court,  of  all  cases  to  which  the  Gov- 
^.mment  of  the  United  States  is  not  a  party,  excepting  only  such  cases  as  the 
court,  in  its  discretion,  may  decide  to  be  of  public  importance.  \S6  Stat,  X. 
1160.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  710,  4  Fed.  Stat.  Annot  4M). 

Sec.  254.  {Cost  of  printing  records.]  There  shall  be  taxed  against  the 
losing  party  in  each  and  every  cause  pending  in  the  Supreme  Court  the  cost  of 
printing  the  record  in  such  case,  except  when  the  judgment  is  against  the  United 
States,   ise  Stat.  L.  1160.] 


The  Sundry  Ciyil '  Appropriation  Act  of 
March  3,  1877,  ch.  105,  19  Stat.  L.  344,  2  Fed. 
Stat.  Annot.  293,  required  the  clerk  of  the 
Supr^ne  Court  to  collect  from  the  losing 
party  in  any  case  the  cost  of  printing  the 
record,  and  to  pay  it  into  the  Treasury;  the 
cost  of  printing  the  records  in  the  first  in- 
stance being  paid  out  of  appropriations  made 
by  the  Congress.  As  Congress  quite  regularly 
failed  to  appropriate  a  sufficient  sum  to  pay 
for  such  printing,  thus  stopping  the  work  of 
the  court,   the  court,  about  the  year   1883, 


changed  its  rules  and  required  t^e  party 
filing  a  case  in  that  court  to  deposit  a  sum 
sufficient  to  pay  the  cost  of  printing  the  rec- 
ord, this  sum  ultimately  being  paid  by  the 
losing  party.  This  has  been  the  practice  of 
the  court  since  that  time,  and  the  Act  of  1877 
is  modified  accordingly  in  this  section. 

In  BO  far  as  the  Act  revised  in  this  section 
applies  to  the  Court  of  Claims,  it  has  been 
revised  in  Judicial  Code,  sec.  176,  supra,  p. 
208. 


Sec.  255.  \_Women  may  be  admitted  to  practice.]  Any  woman  who  shall 
have  been  a  member  of  the  bar  of  the  highest  court  of  any  State  or  Territory, 
or  of  the  court  of  appeals  of  the  District  of  Columbia,  for  the  space  of  three 
years,  and  shall  have  maintained  a  good  standing  before  such  court,  and  who 
shall  be  a  person  of  good  moral  character,  shall,  on  motion,  and  the  production 
of  such  record,  be  admitted  to  practice  before  the  Supreme  Court  of  the  United 
States.    [36  Stat.  L.  1160.] 

This  section  is  a  re-enactment,  without  change,  of  the  Act  of  Feb.  16,  1879,  ch.  81,  20 
Stat.  L.  292,  1  Fed.  Stat.  Annot.  518. 


Chapteb  Eleven. 


PBOVISIONS  COMMON  TO  MOBE  THAN  ONE  OOTJET. 


Sec. 

256.  Cases  in  which  jurisdiction  of  United 

States   courts   shall   be  exelusiye  of 
State  courts. 

257.  Oath  of  United  States  judges. 

258.  Judges  prohibited  from  practicing  law. 

259.  Traveling  expenses,  etc.,  of  circuit  jus- 

tices and  circuit  and  district  judges. 

260.  Salary  of  judges  after  resignation. 

261.  Writs  of  ne  exeat. 

262.  Power  to  issue  writs. 

263.  Temporary  restraining  orders. 

264.  Injunctions;   in  what  cases  judge  may 

grant. 

265.  Injunctions  to  stay  proceedings  in  State 

courts. 


266.  Injunctions  based  upon  alleged  uncon- 

stitutionality of  State  statutes ;  when 
and  by  whom  may  be  granted. 

267.  When  suits  in  equity  may  be  maintained. 

268.  Power  to  administer  oaths  and  punish 

contempts. 

269.  New  trials. 

270.  Power  to  hold  to  security  for  the  peace 

and  good  behavior. 

271.  Power  to  enforce  awards  of  foreign  con- 

suls, etc.,  in  certain  cases. 

272.  Parties  may  manage  their  causes  persoB* 

ally  or  by  counsel. 

273.  Certain  officers  forbidden  to  act  as  at- 

torneys. 

274.  Penalty  for  violating  preceding  section. 


Sec  256.  [Cases  in  which  jurisdiction  of  United  States  courts  shall  he 
exclusive  of  state  courts.]  The  jurisdiction  vested  in  the  courts  of  the  United 
States  in  the  cases  and  proceedings  hereinafter  mentioned,  shall  be  exduaive 
of  the  courts  of  the  several  States : 
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First.  Of  till  crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States. 

Second.  Of  all  suits  for  penalties  and  forfeitures  incurred  under  the  laws 
of  the  United  States. 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction ;  saving 
to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where  the  common 
law  is  competent  to  give  it 

Fourth.  Of  all  seizures  under  the  laws  of  the  United  States,  on  land  or  on 
waters  not  within  admiralty  and  maritime  jurisdiction;  of  all  prizes  brought 
into  the  United  States ;  and  of  all  proceedings  for  the  condemnation  of  property 
taken  as  prize. 

Fifth.  Of  all  cases  arising  under  the  patent-right,  or  copyright  laws  of  the 
United  States. 

Sixth.  Of  all  matters  and  proceedings  in  bankruptcy. 

Seventh.  Of  all  controversies  of  a  civil  nature,  where  a  State  is  a  party, 
except  between  a  State  and  its  citizens,  or  between  a  State  and  citizens  of  other 
States, 'or  aliens. 

Eighth.  Of  all  suits  and  proceedings  against  ambassadors,  or  other  public 
ministers,  or  their  domestics,  or  domestic  servants,  or  against  consuls  or  vice- 
consuls.    \Se  Stat.  L.  1160.] 


The  "  original  jurisdiction  "  of  the  District 
Courts  is  prescribed  in  Judicial  Code,  sec. 
24,  supra,  p.  139. 

The  first  three  lines  of  this  section  are  the 
language  of  the  introductory  paragraph  of 
R.  S.  sec.  711,  which  is  expressly  repealed  by 
Judicial  Code,  see.  297,  infra,  p.  250. 

First.  This  paragraph  is  a  re-enactment, 
without  change,  of  paragraph  ''First"  of 
R.  8.  sec.  711,  4  Fed.  Stat  Annot.  493,  which 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  infra,  p.  250. 

As  to  the  original  jurisdiction  of  the  Dis- 
trict Courts  in  this  class  of  cases  see  para- 
graph "Second"  of  Judicial  Code,  sec.  24, 
supra,  p.  139. 

Second.  This  paragraph  is  a  re-enactment, 
without  change,  of  paragraph  "  Second "  of 
R.  8.  sec.  711,  4  Fed.  Stat.  Annot.  493,  which 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  infra,  p.  260. 

As  to  the  original  jurisdiction  of  the  Dis- 
trict Courts  in  this  class  of  cases  see  para- 
graph "Ninth"  of  Judicial  Code,  sec.  24, 
supra,  p.  139. 

Thira,  This  paragraph  is  a  re-enactment, 
without  change,  of  paragraph  "Third"  of 
R.  8.  sec.  711,  4  Fed.  Stat.  Annot.  494,  which 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  infra,  p.  260. 

As  to  the  original  jurisdiction  of  the  Dis- 
trict Courts  in  this  class  of  cases  see  para- 
graph "Third"  of  Judicial  Code,  sec.  24, 
supra,  p.  139.  - 

Fourth.  This  paragraph  is  a  re-enactment, 
without  change,  of  paragraph  "  Fourth  "  of 
R.  8.  sec.  711,  4  Fed.  Stat.  Annot  494;  of 
part  of  paragraph  "Eighth"  of  R.  8.  sec. 
563,  4  Fed.  Stat.  Annot.  220;  and  of  para- 

fraph  "Sixth"  of  R.  S.  sec.  629,  4  Fed. 
tat  Annot.  247 ;  all  of  which  Reyised  Stat- 
utes sections  are  expressly  repealed  by  Judi- 
cial Code,  sec.  297,  infra,  p.  250. 

to  tiie  original  jurisdiction  of  the  Dis- 


trict Courts  in  these  classes  of  cases  see  para- 
graph "Third"  of  Judicial  Code,  sec.  24, 
supra,  p.  139. 

Fifth.  This  paragraph  is  a  re-enactment, 
without  change,  of  paragraph  "Fifth"  of 
R.  S.  sec.  711,  4  Fed.  SUt  Annot  494,  which 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  m/ro,  p.  250. 

As  to  the  original  jurisdiction  of  the  Dis- 
trict Courts  in  this  class  of  cases  see  para- 
graph "Seventh"  of  Judicial  Code,  sec.  24, 
supra,  p.  139. 

Siaath.  This  paragraph  is  a  re-enactment, 
without  change,  of  paragraph  "Sixth"  of 
R.  8.  sec.  711,  4  Fed.  Stat.  Annot.  497,  which 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  infra,  p.  250. 

As  to  the  original  jurisdiction  of  the  Dis- 
trict Courts  in  this  class  of  cases  see  para- 
graph "Nineteenth"  of  Judicial  Code,  sec. 
24,  supra,  p.  140. 

Seventh.  This  paragraph  is  a  re-enactment, 
without  change,  of  paragraph  "  Seventh  "  of 
R  S.  sec.  711,  4  Fed.  Stat  Annot  497,  which 
is  expressly  repealed  by  Judicial  Code,  sec. 
297,  infra,  p.  250. 

Eighth.  This  paragraph  is  a  re-enactment  of 
paragraph  "  Eighth  "  of  R.  S.  sec.  711,  4  Fed. 
Stat.  Annot.  497,  which  was  expressly  repealed 
by  the  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat 
L.  318..  Just  why  this  clause  was  repealed 
the  Committee  on  Revision  is  unable  to  state. 
In  In  re  lasigi,  (1897)  79  Fed.  751,  753,  the 
court,  discussing  the  repeal  of  the  Revised 
Statutes  paragraph,  said:  "As  respects  any 
actual  intention  of  Congress,  the  repeal  of 
paragraph  8  of  section  711,  by  the  Act  of 
1875,  affords  no  light.  The  explanation  of 
that  repeal  is  difficult,  if  not  impossible. 
The  Act  is  entitled  *An  Act  to  correct  errors 
and  supply  omissions'  in  the  Revised  Stat- 
utes of  the  United  States.  It  embraces  over 
seventy  different  subjects;  and  the  first  sec- 
tion ojf  the  Act  declares  that  the  amendments 
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therein  made  are  made  'for  the  purpose  of 
correcting  errors  and  supplying  omissions' 
in  the  Bevised  Statutes  'so  as  to  make  the 
same  truly  express '  the  laws  in  force  on  De- 
cember 1/  1873.  There  is  no  doubt  that  on 
December  1,  1873,  the  iurisdiction  of  the  fed- 
eral courts  over  consular  offenses  was  exclu- 
siye.  In  both  houses  of  Congress  when  the 
bill  was  presented,  as  appears  from  the  Con- 
gressional Record,  members  were  induced  to 
withdraw  proposed  amendments  on  the  posi- 
tive assurance  that  this  Act  contained  no  new 


legislation  and  was  solely  for  the  purposes 
above  expressed." 

Believing  that  the  jurisdiction  of  the  fed- 
eral courts  of  suits  against  ambasaadors,  pub- 
lic ministers,  and  consuls  should  be  exclusive, 
the  committee  restored  the  paragraph  and 
recommended  its  re-enactment. 

As  to  the  original  jurisdiction  of  the  Dis- 
trict Courts  of  suits  against  consuls  and  vice- 
consuls,  see  paragraph  "Eighteenth"  of 
Judicial  Code,  sec.  24,  supra,  p.  140. 


Sec.  257.  [Oaih  of  United  States  judges,']  The  justices  of  the  Supreme 
Courts  the  circuit  judges,  and  the  district  judges,  hereafter  appointed,  shall 
take  the  following  oath  before  they  proceed  to  perform  the  duties  of  their 

respective  offices :    "  I, ,  do  solemnly  swear  (or  affirm)  that  I 

will  administer  justice  without  respect  to  persons,  and  do  equal  right  to  the 
poor  and  to  the  rich,  and  that  I  will  faithfully  and  impartially  discharge  and 

perform  all  the  duties  incumbent  upon  me  as according  to  the  best  of 

my  abilities  and  understanding,  agreeably  to  the  Constitution  and  laws  of  the 
United  States:  So  help  me  God."   [S6  Stat  L.  1161.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  712,  4  Fed.  Stat.  Annot.  497, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec  258,  [Judges  prohibited  from  practicing  law.]  It  shall  not  be  lawful 
for  any  judge  appointed  under  the  authority  of  the  United  States  to  exercise 
the  profession  or  employment  of  counsel  or  attorney,  or  to  be  engaged  in  the 
practice  of  the  law.  Any  person  offending  against  the  prohibition  of  this  sec- 
tion shall  be  deemed  guilty  of  a  high  misdemeanor.    \_36  Stat.  L.  1161.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  713,  4  Fed.  Stat.  Annot  497, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  259.  [Traveling  expenses,  etc.,  of  circvit  justices  and  circuit  and  dis- 
trict judges.]  The  circuit  justices,  the  circuit  and  district  judges  of  the  United 
States,  and  the  judges  of  the  district  courts  of  the  United  States  in  Alaska, 
Hawaii,  and  Porto  Eioo,  shall  each  be  allowed  and  paid  his  necessary  expenses 
of  travel,  and  his  reasonable  expenses  (not  to  exceed  ten  dollars  per  day)  actu- 
ftlly  incurred  for  maintenance,  consequent  upon  his  attending  court  or  trans- 
acting other  official  business  in  pursuance  of  law  at  any  place  other  than  his 
official  place  of  residence,  said  expenses  to  be  paid  by  the  marshal  of  the  dis* 
trict  in  which  such  court  is  held  or  official  business  transacted,  upon  the  written 
certificate  of  the  justice  or  judge.  The  official  place  of  residence  of  each 
justice  and  of  each  circuit  judge  while  assigned  to  the  Commerce  Court  shall 
be  at  Washington ;  and  the  official  place  of  residence  of  each  circuit  and  district 
judge,  and  of  each  judge  of  the  district  courts  of  the  United  States  in  Alaska, 
Hawaii,  and  Porto  Eico,  shall  be  at  that  place  nearest  his  actual  residence  at 
which  either  a  circuit  court  of  appeals  or  a  district  court  is  regularly  held. 
Every  such  judge  shall,  upon  his  appointment,  and  from  time  to  time  there- 
after whenever  he  may  change  his  official  residence,  in  writing  notify  the  De- 
partment of  Justice  of  his  official  place  of  residence.    [36  Stat.  L.  1161.] 


For  provisions  relating  to  payment  of  a 
judffe's  expenses  see  R.  S.  sec.  564,  4  Fed. 
Stat.  Annot.  217,  repealed  in  part  by  the 
Sundry  Civil  Appropriation  Act  of  March  3, 
1881,  ch.  133,  21  SUt.  L.  454,  4  Fed.  Stat 
Annot.  677,  and  repealed  in  toto  by  Judicial 
Ck>de,  sec.  297,  infra,  p.  250. 
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In  making  appropriations  for  the  traveling 
expenses  of  United  States  judges  when  hold- 
ing court  outside  of  their  respective  districts, 
the  Act  of  March  3,  1905,  ch.  I4S3,  33  Stat. 
L.  1208,  imposed  the  restriction  that  the  ex- 
penses should  be  "actually  incurred."  This 
restriction  has  appeared  In  each  Act  making 
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appropriations  for  such  purpose  since  that  and  R.  S.  sec.  607,  4  Fed.  Stat.  Annot.  239, 

time;  for  example,  in  the  Act  of  March  4,  that  "every  circuit  judge  shall  reside  within 

1907,  ch.  2919,  34  Stat.  L.  1390.  his  circuit."     Both  of  those  sections  are  ex- 

R.  S.  sec.  551,  4  Fed.  Stat.  Annot.  216,  pro-  pressly  repealed  by  Judicial  Code,  sec  297, 

vided  that  a  district  jndffe  "shall  reside  in  infra,  p.  250. 
the  district   for   which    ne   is   appointed; " 

Sec.  260.  [Salary  of  judges  after  resignation.']  When  any  judge  of  any 
court  of  the  United  States  appointed  to  hold  his  oi&ce  during  good  behavior 
resigns  his  office,  after  having  held  a  commission  or  commissions  as  judge  of 
any  such  court  or  courts  at  least  ten  years  continuously^  and  having  attained 
the  age  of  seventy  years,  he  shall,  during  the  residue  of  bis  natural  life,  receive 
the  salary  which  is  payable  at  the  time  of  his  retirement  for  the  office  that  he 
held  at  the  time  of  his  resignation.    \_S6  Stai.  L,  1161.] 

This  section  is  a  re-enactment,  without  ch.  127,  35  Stat.  L.  619,  1909  Supp.  294. 
change,  of  R.  S.  sec.  714,  4  Fed.  Stat.  Annot.  R.  S.  sec.  714  is  expressly  repealed  by  Judi* 
498,  as  amended  by  the  Act  of  Feb.  15,  1909,      cial  Code,  sec.  297,  infra,  p.  250. 

Sec.  261.  \Writs  of  ne  exeat.]  Writs  of  ne  exeat  may  be  granted  by  any 
justice  of  the  Supreme  Court,  in  cases  where  they  might  be  granted  by  the 
Supreme  Court;  and  by  any  district  judge,  in  cases  where  they  might  be  granted 
by  the  district  court  of  which  he  is  a  judge.  But  no  writ  of  ne  exeat  shall  be 
granted  unless  a  suit  in  equity  is  commenced,  and  satisfactory  proof  is  made  to 
the  court  or  judge  granting  the  same  that  the  defendant  designs  quickly  to 

depart  from  the  United  States.  [86  Stat.  L.  1162.] 

• 

This  section  is  a  re-enactment  of  R.  8.  sec.  substituted,  so  that  the  jurisdiction  herato- 

717,  6  Fed.  Stat.  Annot.  353,  which  is  ex-  fore  exercised  by  these  officers  will  be  exer- 
pressly  repealed  by  Judicial  Code,  sec.  297,  cised  by  the  District  Court  and  the  district 
infra,  p.  250.  Since  Circuit  Courts  are  abol-  judge.  The  writ  being  ancillary  to  the  exer- 
ished  by  Judicial  Code,  sec.  289,  infrat  p.  249,  cise  of  original  jurisdiction  only,  the  power 
the  words  "  circuit  justice  or  circuit  judge  "  to  issue  it  is  confined  to  the  Supreme  Oourt 
are  omitted  and  the  w6rds  **  district  judge  "  and  the  District  Courts  and  their  judges. 

Sbo.  262.  [Power  to  issue  writs.]  The  Supreme  Court  and  the  district 
courts  shall  have  power  to  issue  writs  of  scire  facias.  The  Supreme  Court,  the 
circuit  courts  of  appeals,  and  the  district  courts  shall  have  power  to  issue  all 
writs  not  specifically  provided  for  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and  agreeable  to  the  usages  and  prin- 
ciples of  law.    [S6  Stat.  L.  1162.] 

This  section  is  drawn  from  R.  S.  sec.  710,  stated  in  the  note  to  section  261,  9Upra;  that 

4  Fed.  Stat.  Annot.  498,  expressly  repealed  by  omission  making  necessary  the  specification 

Judicial  Code,  sec.  297,    infra,   p.  250,   and  of  the  courts  in  the  second  sentence  in  order 

from  section  12  of  the'Cireuit  Court  of  Ap-  to  preserve  in  them  the  power  to  issue  other 

rls  Act  of  March  3,  1891,  ch.  617,  26  Stat.'  writs  necessary  for  the  exercise  of  tJieir  re- 

829,  4  Fed.  Stat.  Annot.  430.    Reference  spective  jurisdictions, 
to  the  Circuit  Courts  is  omitted  for  reasons 

Sbo.  268.  [Temporary  restraining  orders.]  Whenever  notice  is  given  of  a 
motion  for  an  injunction  out  of  a  district  court,  the  court  or  judge  thereof  may, 
if  there  appears  to  he  danger  of  irreparable  injury  from  delay,  grant  an  order 
restraining  the  act  sought  to  be  enjoined  until  the  decision  upon  the  motion ; 
and  such  order  may  be  granted  with  or  without  security,  in  the  discretion  of 
the  court  or  judge.   [S6  Stat.  L.  1162.] 

This  section  is  a  re-enactment  of  R.  S.  sec.      reference  to  the  Circuit  Court,  Circuit  Courts 

718,  4  Fed.  Stal  Annot.  506,  which  is  ex-  beings  abolished  by  Judicial  Code^  sec.  289, 
peasly  repealed  by  Judicial  Code,  sec.  297,      infra,  p.  249. 

wfra,  p.  260.    The  only  change  is  by  omittin^r 

Sec.  264.  [Injvnctions;  in  what  ca^es  judge  may  grant]  Writs  of  injunc- 
tion may  be  granted  by  any  justice  of  the  Supreme  Court  in  cases  where  they 
f,  S.  A.  Supp.— 16  fiil 
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might  be  granted  by  the  Supreme  Court ;  and  by  any  judge  of  a  district  court 
in  cases  where  they  might  be  granted  by  such  court  But  no  justice  of  the 
Supreme  Court  shall  hear  or  allow  any  application  for  an  injunction  or  restrain- 
ing order  in  any  cause  pending  in  the  circuit  to  which  he  is  allotted,  elsewhere 
than  within  such  circuit,  or  at  such  place  outside  of  the  same  as  the  parties  may 
stipulate  in  writing,  except  when  it  can  not  be  heard  by  the  district  judge  of 
the  district.  In  case  of  the  absence  from  the  district  of  the  district  judge,  or 
of  his  disability,  any  circuit  judge  of  the  circuit  in  which  the  district  is  situated 
may  grant  an  injunction  or  restraining  order  in  any  case  pending  in  the  district 
court,  where  the  same  might  be  granted  by  the  district  judge.  \SQ  8tai.  L. 
116Z.] 

This  section  is  drawn  from  R.  S.  sec.  719,  a  similar  power  has  heen  inserted.    For  the 

4  Fed.  Stat.  Annot.  508,  which  is  expressly  same  reason  the  last  paragraph  of  R.  S.  sec 

repealed  by  Judicial  Code,  sec.  297,  infra,  p.  719,  above  cited,  is  omitted. 
250.  To  meet  a  condition  that  might  arise  in  a 

In  view  of  the  abolition  of  Circuit  Courts  district,  a  provision  has  been  added  for  a 

by  Judicial  Code,  sec.  289,  infra,  p.  249,  the  case  of  absence  or  disability  of  the  district 

provision  conferring  authority  upon  a  circuit  judce.    This  is  but  an  extension  of  th«  power 

judge  to  grant  injunctions  in  cases  where  they  conferred  upon  the  circuit  judges  by  Judi- 

might  be  granted  by  such  court  is  omitted  and  cial  Code,  sec  18,  supra,  p.  137. 
a  ^milar  provision  vesting  in  district  judges 

Sbc.  265.  [Injunctions  to  stay  proceedings  in  State  courts.'\  The  writ  of 
injunction  shall  not  be  granted  by  any  court  of  the  United  States  to  stay  pro- 
ceedings in  any  court  of  a  State,  except  in  cases  where  such  injunction  may  be 
authorized  by  any  law  relating  to  proceedings  in  bankruptcy.  [56  Stat.  L. 
1162.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec  720,  4  Fed.  Stat.  Annot.  509, 
which  is  expressly  repealed  by  Judicial  Code,  sec  297,  infra,  p.  250. 

Sec.  266.  [Injunctions  hosed  upon  alleged  unconstitutionality  of  State 
statutes ;  when  wnd  by  whom  may  be  granted."]  No  interlocutory  injuncticm 
suspending  or  restraining  the  enforcement,  operation,  or  execution  of  any  stat- 
ute of  a  State  by  restraining  the  action  of  any  officer  of  such  State  in  the 
enforcement  or  execution  of  such  statute,  shall  be  issued  or  granted  by  any 
justice  of  the  Supreme  Court,  or  by  any  district  court  of  the  United  States,  or 
by  any  judge  thereof,  or  by  any  circuit  judge  acting  as  district  judge,  upon  the 
ground  of  the  unconstitutionality  of  such  statute,  unless  the  application  for  the  . 
same  shall  be  presented  to  a  justice  of  the  Supreme  Court  of  the  United  States, 
Or  to  a  circuit  or  district  judge,  and  shall  be  heard  and  determined  by  three 
judges,  of  whom  at  least  one  shall  be  a  justice  of  the  Supreme  Court,  or  a  cir- 
cuit judge,  and  the  other  two  may  be  either  circuit  or  district  judges,  and  unless 
a  majority  of  said  three  judges  shall  concur  in  granting  such  application.. 
Whenever  such  application  as  aforesaid  is  presented  to  a  justice  of  the  Supreme 
Court,  or  to  a  judge,  he  shall  immediately  call  to  his  assistance  to  hear  and 
determine  the  application  two  other  judges :  Provided^  however.  That  one  of 
such  three  judges  shall  be  a  justice  of  the  Supreme  Court,  or  a  circuit  judge. 
Said  application  shall  not  be  heard  or  determined  before  at  least  five  days' 
notice  of  the  hearing  has  been  given  to  the  governor  and  to  the  attorney  g^ieral 
of  the  State,  and  to  such  other  persons  as  may  be  defendants  in  the  suit:  Pro- 
vided, Thsit  if  of  opinion  that  irreparable  loss  or  damage  would  result  to  the 
complainant  unless  a  temporary  restraining  order  is  granted,  any  justice  of  the 
Supreme  Court,  or  any  circuit  or  district  judge,  may  grant  such  temporary 
restraining  order  at  any  time  before  such  hearing  and  determination  of  the 
application  for  an  interlocutory  injunction,  but  such  temporary  restraining' 
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order  shall  remain  in  force  only  until  the  hearing  and  determination  of  the 
application  for  an  interlocutory  injunction  upon  notice  as  aforesaid.  The 
hearing  upon  such  application  for  an  interlocutory  injunction  shall  be  given 
precedence  and  shall  be  in  every  v^ray  expedited  and  be  assigned  for  a  hearing 
at  the  earliest  practicable  day  after  the  expiration  of  the  notice  hereinbefore 
provided  for.  An  appeal  may  be  taken  direct  to  the  Supreme  Court  of  the 
United  States  from  the  order  granting  or  denying,  after  notice  and  hearing, 
fcn  interlocutory  injunction  in  such  case.    \SQ  Stat.  L.  1162.]  ' 

This  section  is  a  re-enactment  of  section  Appeals  to  the  Circuit  Courts  of  Appeals 

17  of  the  Act  of  June  18,  1910,  ch.  309,  36  from  orders  on  applications  for  interlocutory 

Stat.  L.  657,  expressly  repealed  in  Judicial  injunctions  in  general,  see  Judicial  Code,  sec. 

Code,  sec.  297,  infra,  p.  250,  with  only  such  129,  supra,  p.  J  95. 

changes  in  language  as  are  necessitated  by  the  See  note  to  Act  of  April  14,  1906,  ch.  1627, 

abolition  of  Circuit  Courts  effected  by  Judi-  34  Stat.  L.  116,  1909  Supp.  Fed.  Stat.  Annot 

cial  Code,  sec  289,  infra,  p.  249.  291,   and  at  the  corresponding  place,  po9t, 

vol.  2  of  this  Supplement. 

Sec.  267.  [When  suits  in  equity  may  be  maintained.']  Suits  in  equity 
shall  not  be  sustained  in  any  court  of  the  United  States  in  any  case  where  a 
plain^  adequate,  and  complete  remedy  may  be  had  at  law.    \_36  Stat.  L.  116S.] 

With  only  the  substitution  of  the  words  this  section  is  a  re-enactment  of  R.  S.  sec. 

"  in  any  court "  for  the  words  "  in  either  of  723,  4  Fed.  Stat.  Annot.  530,  which  is  ex- 

the  courts,''  since  by  Judicial  Code,  sec.  289,  pressly  repealed  by  Judicial  Code,  sec.  297, 

infra,  p.  249,  Circuit  Courts  are  abolished,  infra,  p.  250. 

Sec.  268.  \_Power  to  administer  oaths  and  punish  contempts.]  The  said 
courts  shall  have  power  to  impose  and  administer  all  necessary  oaths,  and  to 
punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts  of 
their  authority:  Provided,  That  such  power  to  punish  contempts  shall  not  be 
construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the 
misbehavior  of  any  of  the  officers  of  said  courts  in  their  official  transactions, 
and  the  disobedience  or  resistance  by  any  such  officer,  or  by  any  party,  juror, 
witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
command  of  the  said  courts.    [SO  Stat.  L.  1163.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  725,  4  Fed.  Stat.  Annot.  534, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra^  p.  250. 

Sec.  269.  \_New  trials.]  All  of  the  said  courts  shall  have  power  to  grant 
new  trials,  in  cases  where  there  has  been  a  trial  by  jury,  for  reasons  for  which 
new  trials  have  usually  been  granted  in  the  courts  of  law.    \_S6  Stat.  L.  1163.] 

mils  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  726,  4  Fed.  Stat.  Annot.  549, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  25Q. 

Sec.  270.  [Power  to  hold  to  security  for  the  peace  and  good  behavior.] 
The  judges  of  the  Supreme  Court  and  of  the  circuit  courts  of  appeals  and  dis- 
trict courts.  United  States  commissioners,  and  the  judges  and  other  magistrates 
of  the  several  States,  who  are  or  may  be  authorized  by  law  to  make  arrests  for 
offenses  against  the  United  States,  shall  have  the  like  authority  to  hold  to 
security  of  the  peace  -and  for  good  behavior,  in  cases  arising  under  the  Con- 
etitution  and  laws  of  the  United  States,  as  may  be  lawfully  exercised  by  any 
judge  or  justice  of  the  peace  of  the  respective  States,  in  cases  cognizable  before 
them.    [36  Stat.  L.  1163.] 

This  section  is  drawn  from  R.  S.  sec.  727,      words    "  circuit    courts    of    appeals "    have 
1    Fed.  Stat.  Annot.  519,  which  is  expressly      been  inserted  for  the  words  "  circuit  courts," 
repealed  by  Judicial  Code,  sec.  297,  infra,  p.      although  the  same  judges  are  authorized  to. 
250.    Circuit  Courts  having  been  abolished  by       hold    persons   to   security  of  the  peace,  etc. 
Judicial   Code,   sec.   289,   infra,   p.  249,   the      Commissioners  of  Circuit  Courts  were  abol- 
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ished  by  the  Act  of  May  28,  1896,  ch.  184,  provided  for,  and  the  latter  term  has  been 
aec.  19,  4  Fed.  Stat.  Annot.  79,  and  in  lieu  substituted  for  the  former  in  the  text  section, 
thereof    United    States   commissioners    were      These  changes  make  no  change  in  the  law. 

Sec.  271.  [Power  to  enforce  awards  of  foreign  consuls,  etc.,  in  certain 
cases,^  The  district  courts  and  the  United  States  commissioners  shall  have 
power  to  carry  into  effect,  according  to  the  true  intent  and  meaning  thereof, 
the  award  or  arbitration  or  decree  of  any  consul,  vice  consul,  or  commercial 
agent  of  any  foreign  nation,  made  or  rendered  by  virtue  of  authority  conferred 
on  him  as  such  consul,  vice  consul,  or  commercial  agent,  to  sit  as  judge  or  arbi- 
trator in  such  differences  as  may  arise  between  the  captains  and  crews  of  the 
vessels  belonging  to  the  nation  whose  interests  are  committed  to  his  charge, 
application  for  the  exercise  of  such  power  being  first  made  to  such  court  or 
commissioner,  by  petition  of  such  consul,  vice  consul,  or  commercial  agent. 
And  said  courts  and  commissioners  may  issue  all  proper  remedial  process, 
mesne  and  final,  to  carry  into  full  effect  such  award,  arbitration,  or  decree, 
and  to  enforce  obedience  thereto  by  imprisonment  in  the  jail  or  other  place  of 
confinement  in  the  district  in  which  the  United  States  may  lawfully  imprison 
any  person  arrested  under  the  authority  of  the  United  States,  until  such  award, 
arbitration,  or  decree  is  complied  with,  or  the  parties  are  otherwise  discharged 
therefrom,  by  the  consent' in  writing  of  such  consul,  vice  consul,  or  commercial 
agent,  or  his  successor  in  oflSce,  or  by  the  authority  of  the  foreign  government 
appointing  such  consul,  vice  consul,  or  commercial  agent :  Provided,  however. 
That  the  expenses  of  the  said  imprisonment  and  maintenance  of  the  prisoners, 
and  the  cost  of  the  proceedings,  shall  be  borne  by  such  foreign  government,  or 
by  its  consul,  vice  consul,  or  commercial  agent  requiring  such  imprisonment. 
The  marshals  of  the  United  States  shall  serve  all  such  process,  and  do  all  other 
acts  necessary  and  proper  to  carry  into  effect  the  premises,  under  the  authority 
of  the  said  courts  and  commissioners.    \_36  Stat,  L.  IIGSJ] 

This  section  is  a  re-enactment  of  R.  S.  sec.  Code,  sec.  289,  infra,  p.  249,  and  the  words 
728,  4  Fed.  Stat.  Annot.  551,  which  is  ex-  ''United  States  commissioners"  substituted 
pressly  repealed  by  Judicial  Code,  sec.  297,  for  "commissioners  of  circuit  courts,"  for 
infra,  p.  250.  The  words  "  and  circuit "  be-  the  reason  stated  in  the  note  to  the  last  sec- 
fore  the  word  "courts"  have  been  omitted,  tion,  sec.  270,  supra. 
Circuit  Courts  being  abolished  by  Judicial 

Sbc-  272.  [Parties  may  manaige  their  causes  personally  or  hy  counsehll 
In  all  the  courts  of  the  United  States  the  parties  may  plead  and  manage  their 
own  causes  personally,  or  by  the  assistance  of  such  counsel  or  attorneys  at  law 
as,  by  the  rules  of  the  said  courts,  respectively,  are  permitted  to  manage  and 
conduct  causes  therein.   [36  Stat.  L.  116^.'] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  see.  747,  4  Fed.  Stat  Annot.  556, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  273.  [Certain  officers  forbidden  to  act  as  attorneys,]  No  deik,  or 
assistant  or  deputy  clerk,  of  any  Territorial,  district,  or  circuit  court  of  appeals, 
or  of  the  Court  of  Claims,  or  of  the  Supreme  Court  of  the  United  States,  or 
marshal  or  deputy  marshal  of  the  United  States  within  the  district  for  which 
he  is  appointed,  shall  act  as  a  solicitor,  proctor,  attorney,  or  counsel  in  any 
cause  depending  in  any  of  said  courts,  or  in  any  district  for  which  he  is  acting 
as  such  officer.    [36  Stat.  L.  1164.2 

This  section  is  a  re-enactment  of  R.  S.  see.  to  its  provisions,  and  dropping  clerks  of 
748,  4  Fed.  Stat.  Annot.  153,  which  is  ex-  Circuit  Courts,  since  these  courts  and  their 
pressly  repealed  by  Judicial  Code,  sec.  297,  clerks  are  abolished  by  Judicial  Code,  sec. 
infra,  p.  250.  The  only  change  made  is  by  289,  infra,  p.  249.  Near  the  end  of  the  sec- 
adding  the  words  "of  appeals"  after  the  tion  the  word  "any"  is  substituted  for 
words  "oircuit  court,"  thus  making  the  "either,"  since  more  than  two  courts  are  re- 
clerks  and  deputies  of  those  courts  subject  ferred  to, 
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Sec.  274.  IPenaliy  for  violating  preceding  sedion.'l  Whoever  shall  violate 
the  provisions  of  the  preceding  section  shall  be  stricken  from  the  roll  of  attor- 
neys by  the  court  upon  complaint,  upon  which  the  respondent  shall  have  due 
notice  and  be  heard  in  his  defense;  and  in  the  case  of  a  marshal  or  deputy 
marshal  so  acting,  he  shall  be  recommended  by  the  court  for  dismissal  from 
office.   IS6  Stat.  L.  1164.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  infra,  p.  250.  The  slight  changes  made  in  the 
749,  4  Fed.  Stat.  Annot.  163,  which  is  ex-  language  are  for  the  purpose  of  correcting 
pressly  repealed  by  Judicial  Code,  sec.  297,      the  text,  and  make  no  change  in  the  law. 


Chapteb  Twelve. 

,  JUBIES. 

Sec.  Sec. 

275.  QoalificationB  and  aemptions  of  jurors.  283.  Foreman  of  grand  jury. 

276.  Jurors,  how  drawn.  284.  Grand  juries,  when  summoned. 

277.  Jurors,  how  to  be  apportioned  in  the  dis-  285.  Discharge  of  grand  juries. 

trict.  286.  Jurors  not  to  serve  more  than  ones  a 

278.  Baee  or  color  not  to  exclude.  year. 

279.  Venire,  how  issued  and  served.  287.  Challenges. 

280.  Talesmen  for  petit  juries.  888.  Persons  disqualified  for  service  on  jury 

281.  Special  juries.  in  prosecution  for  polygamy,  etc 

282.  Number  of  grand  jun^rs. 

Sec.  276.  IQiuilifications  a/nd  exemptions  of  jurors.]  Jurors  to  serve  in 
the  courts  of  the  United  States,  in  each  State  respectively,  shall  have  the  same 
qualifications,  subject  to  the  provisions  hereinafter  contained,  and  be  entitled 
to  the  same  exemptions,  as  jurors  of  the  highest  court  of  law  in  such  State  may 
have  and  be  entitled  to  at  the  time  when  such  jurors  for  service  in  the  courts  of 
the  United  States  are  summoned.   [S6  Stat.  L.  11 64-] 

This  section  is  drawn  from  that  portion  of  4  Fed.  Stat.  Annot.  749,  which  is  revised  in 

R.  S.  sec.  800^  4  Fed.  Stat.  Annot.  737,  which  the  next  succeedins  section,  sec  276.    R.  S. 

was  not  superseded  or  repealed  hy  the  Act  of  sec.  800,  above  cited,  is  expressly  repealed  by 

June  30,  1879,  ch.  52,  sec.  2,  21  Stat.  L.  43,  Judicial  Code,  sec.  297,  infra,  p.  260. 

Sbg.  276.  [Jvarors,  how  drcrnn."]  AU  such  jurors,  grand  and  petit,  includ- 
ing those  summoned  during  the  session  of  the  court,  shall  be  publicly  drawn 
from  a  box  containing,  at  the  time  of  each  drawing,  the  names  of  not  less  than 
three  hundred  persons,  possessing  the  qualifications  prescribed  in  the  section 
last  preceding,  which  names  shall  have  been  placed  therein  by  the  clerk  of  such 
court  and  a  commissioner,  to  be  appointed  by  the  judge  thereof,  or  by  the  judge 
senior  in  commission  in  districts  having  more  than  one  judge,  which  com- 
missioner shall  be  a  citizen  of  good  standing,  residing  in  the  district  in  which 
such  court  is  held,  and  a  well-known  member  of  the  principal  political  party  in 
the  district  in  which  the  court  is  held  opposing  that  to  which  the  clerk  may 
belong,  the  clerk  and  said  commissioner  each  to  place  one  name  in  said  box 
alternately,  without  reference  to  party  affiliations  until  the  whole  number  re- 
quired shall  be  placed  therein.     [S6  Stat.  L.  1164.] 

This  is  a  re-enactment  of  a  provision  in  vised  Statutes,"  that  heing  the  correct  refer- 
section  2  of  Uie  Act  of  June  30,  1879,  ch.  52,  ence  of  this  Judicial  Code;  and  the  added 
21  Stat.  L.  43,  4  Fed.  Stat.  Annot.  749,  the  provision  vesting  in  the  judge  senior  in  corn- 
change  consisting  in  the  substitution  of  the  mission  in  districts  having  more  than  one 
words  "the  section  last  preceding"  for  the  judge  the  power  to  appoint  the  court  com- 
words  "in  section  eight  hundred  of  the  Re-  missioner. 

Sec.  277.  \ Jurors,  how  to  he  apportioned  in  the  district]  Jurors  shall  be 
returned  from  such  parts  of  the  district,  from  time  to  time,  as  the  court  shall 
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direct,  so  as  to  be  most  favorable  to  an  impartial  trial,  and  so  as  not  to  incur 
an  unnecessary  expense,  or  unduly  burden  the  citizens  of  any  part  of  the  dis- 
trict with  such  service.    \_36  Stat.  L,  116 Jf.'] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  802,  4  Fed.  Stat.  Annot.  741, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  tfifro^  p.  250. 

Sec.  278.  [Race  or  color  not  to  exclude.']  No  citizen  possessing  all  other 
qualifications  which  are  or  may  be  prescribed  by  law  shall  be  disqualified  for 
service  as  grand  or  petit  juror  in  any  court  of  the  United  States  on  account  of 
race,  color,  or  previous  condition  of  servitude.    [56  Stat.  L.  1166.] 

This  section  is  a  re-enactment,  without  change,  of  the  proviso  in  sec.  2  of  the  Act  of 
June  30,  1870,  ch.  52,  21  Stat.  L.  43,  4  Fed.  Stat.  Annot.  749. 

Sec.  279.  [Vemre,  how  issued  and  served.]  Writs  of  venire  facias,  when 
directed  by  the  court,  shall  issue  from  the  clerk's  office,  and  shall  be  served  and 
returned  by  the  marshal  in  person,  or  by  his  deputy ;  or,  in  case  the  marshal  or 
his  deputy  is  not  an  indifferent  person,  or  is  interested  in  the  event  of  the 
cause,  by  such  fit  person  as  may  be  specially  appointed  for  that  purpose  by  the 
court,  who  shall  administer  to  him  an  oath  that  he  will  truly  and  impartially 
serve  and  return  the  writ.  Any  person  named  in  such  writ  who  resides  else- 
where than  at  the  place  at  which  the  court  is  held,  shall  be  served  by  the  marshal 
mailing  a  copy  thereof  to  such  person  commanding  him  to  attend  as  a  jnror 
at  a  time  and  place  designated  therein,  which  copy  shall  be  registered  and 
deposited  in  the  post  office  addressed  to  such  person  at  his  usual  post-office 
address.  And  the  receipt  of  the  person  so  addressed  for  such  registered  copy 
shall  be  regarded  as  personal  service  of  such  writ  upon  such  person,  and  no 
mileage  shall  be  allowed  for  the  service  of  such  person.  The  postage  and 
registry  fee  shall  be  paid  by  the  marshal  and  allowed  him  in  the  settlement  of 
his  accounts.     [36  Stat.  L.  1165.] 

This  section,  down  to  the  first  period,  is  mainder  of  the  section  is  new  leffislation,  the 

a  re-enactment  of  R.  S.  sec.  803,  4  Fed.  Stat.  saying  of  expense  being  the  main  considera- 

Annot.  742,  which  is  expressly  repealed  by  tion  in  support  of  it. 
Judicial  Ck>de,  sec.  297,  infra,  p.  250.    The  re- 

Sec.  280.  [Talesmen  for  petit  juries.]  When,  from  challenges  or  other- 
wise, there  is  not  a  petit  jury  to  determine  any  civil  or  criminal  cause,  the 
marshal  or  his  deputy  shall,  by  order  of  the  court  in  which  such  defect  of  jurors 
happens,  return  jurymen  from  the  bystanders  sufficient  to  complete  the  panel ; 
and  when  the  marshal  or  his  deputy  is  disqualified  as  aforesaid,  jurors  may 
be  so  returned  by  such  disinterested  person  as  the  court  may  appoint,  and  such 
person  shall  be  sworn,  as  provided  in  the  preceding  section.  [S6  Stat.  L. 
1166.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  804,  4  Fed.  Stat.  Annot.  742, 
which  is  expressly  repealed  by  Judicial  Ck>de,  sec.  207,  infra,  p.  260. 

Sec.  281.  [Speciat  juries.]  When  special  juries  are  ordered  in  any  district 
court,  they  shall  be  returned  by  the  marshal  in  the  same  manner  and  form  as 
is  required  in  such  cases  by  the  laws  of  the  several  States.     [36  Stat  L,  1166.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  of  the  word  "  district "  for  the  word  "  cir- 

806, 4  Fed.  Stat.  Annot.  743,  which  is  expressly  ciiit/'  Circuit  Ck)urt8  being  abolished  by  Judi- 

repealed  by  Judicial  Code,  sec.  297,  infra,  p.  cial  Code.  sec.  289,  infra,  p.  249. 
260;  the  only  change  being  the  substitution 

Sec.  282.  [Number  of  grand  jurors.]  Every  grand  jury  impaneled  before 
any  district  court  shall  consist  of  not  less  than  sixteen  nor  more  than  twenty- 
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three  persons.  If  of  the  persons  summoned  less  than  sixteen  attend,  they  shall 
be  placed  on  the  grand  jury,  and  the  court  shall  order  the  marshal  to  summon, 
either  immediately  or  for  a  day  fixed,  from  the  body  of  the  district,  and  not 
from  the  bystanders,  a  sufficient  number  of  persons  to  complete  the  grand  jury. 
And  whenever  a  challenge  to  a  grand  juror  is  allowed,  and  there  are  not  in 
attendance  other  jurors  sufficient  to  complete  the  grand  jury,  the  court  shall 
make  a  like  order  to  the  marshal  to  summon  a  sufficient  number  of  persons  for 
that  purpose.     \S6  Stat  L.  1166.^ 

Thia  section  is  a  re-enactment  of  R.  S.  sec.  sion  of  the  words  "  or  circuit "  before  the 

808,  4  Fed.  Stat.  Annot.  743,  which  is  ex-  word  "court/'  since  Circuit  Courts  are  abol- 

pressly  repealed  by  Judicial  Code,  sec.  297,  ished  by  Judicial  Code,  sec.  289,  infra,  p.  249. 
^fra,  p.  250.    The  only  change  is  by  omis- 

Sec  283.  [Foreman  of  grand  jury.]  From  the  persons  sunmioned  and  ac- 
cepted as  grand  jurors,  the  court  shall  appoint  the  foreman,  who  shall  have 
power  to  administer  oaths  and  affirmations  to  witnesses  appearing  before  the 
grand  jury.     [36  Stat.  L.  1166.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  809,  4  Fed.  Stat.  Annot.  744, 
which  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  p.  250. 

Seo.  284.  [Grand  juries^  when  summoned.]  No  grand  jury  shall  be  sum- 
moned to  attend  any  district  court  unless  (he  judge  thereof,  in  his  own  dis- 
cretion or  upon  a  notification  by  the  district  attorney  that  such  jury  will  be 
needed,  order*  a  venire  to  issue  therefor.  If  the  United  States  attorney  for 
any  district  which  has  a  city  or  borough  containing  at  least  three  hundred  thou- 
sand inhabitants  shall  certify  in  writing  to  the  district  judge,  or  the  senior 
district  judge  of  the  district,  that  the  exigencies  of  the  puUic  service  require 
it,  the  judge  may,  in  his  discretion,  also  order  a  venire  to  issue  for  a  second 
grand  jury.  And  said  court  may  in  term  order  a  grand  jury  to  be  summoned  at 
such  time,  and  to  serve  such  time  as  it  may  direct,  whenever,  in  its  judgment, 
it  may  be  proper  to  do  so.  But  nothing  herein  shall  operate  to  extend  beyond 
the  time  permitted  by  law  the  imprisonment  before  indictment  found  of  a  per- 
son accused  of  a  crime  oj  offense,  or  the  time  during  which  a  person  so  accused 
may  be  held  under  recognizance  before  indictment  found.     [36  Stat.  L.  1165.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  sitated  by  the  abolition  of  Circuit  Courts  by 

810,  4  Fed.  Stat.  Annot.  744,  as  amended  by  Judicial  Code,  sec.  289,  infra,  p.  249.  R.  S. 
the  Act  of  March  28,  1910,  36  Stat.  L.  267,  sec.  810,  above  cited,  is  expressly  repealed  by 
with  such  changes  in  language  as  were  neoes-  Judicial  Code,  sec.  297,  infra,  p.  250. 

Sec.  285.  [Discharge  of  grand  juries.]  The  district  courts,  the  district 
courts  of  the  Territories,  and  the  Supreme  Court  of  the  District  of  Columbia 
may  discharge  their  grand  juries  whenever  they  deem  a  continuance  of  the 
sessions  of  such  juries  unnecessary.   [36  Stat.  L.  1166.] 

This  section  is  a  re-enactment  of  R.  6.  sec;       omittinff  the  words  "  circuit  and/'  the  Circuit 

811,  4  Fed.  Stat.  Annot.  744,  which  is  ex-  Courts  being  abolished  by  Judicial  Code,  sec. 
pressly  repealed  by  Judicial  Code,  sec.  297,      289,  infra,  p.  249. 

infra,  p.  260.     The  only  change  made  is  by 

Sec  286.  [Jurors  not  to  serve  more  than  once  a  year.]  No  person  shall 
serve  as  a  petit  juror  in  any  district  court  more  than  one  term  in  a  year;  and 
it  shall  be  sufficient  cause  of  challenfire  to  any  juror  called  to  be  sworn  in  any 
cause  that  he  has  been  summoned  and  attended  said  court  as  a  jurof  at  any  term 
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uf  aaid  court  held  within  one  year  prior  to  ihe  time  of  such  chall^ige.     \S6 
8tai.  L.  1166.] 

This  Beetion  is  drawn  from  R.  S.  lec.  812,  Act  of  June  30,  1879,  ch.  62,  21  Stat.  L.  43, 

4  F«d.  Stat.  Annot.  744,  which  U  ezpresBly  4  Fed.  Stat  Annot.  749,  which  reduced  from 

repealed  bj  Judicial  Code,  sec.  297,  infra,  p.  two  years  to  one  year  the  period  in  which  a  per- 

250;  and  from  a  provision  in  section  2  of  the  son  could  not  be  again  summoned  as  a  juror. 

Sec.  287.  \_Challenges.]  When  the  offense  charged  is  treason  or  a  capital 
offense,  the  defendant  shall  be  entitled  to  twenty  and  the  United  States  to  six 
peremptory  challenges.  On  the  trial  of  any  other  felony,  the  defendant  shaU 
be  entitled  to  ten  and  the  United  States  to  six  peremptory  challenges;  and  in 
all  other  cases,  civil  and  criminal,  each  party  shall  be  entitled  to  three  peremp- 
tory challenges ;  and  in  all  cases  where  there  are  several  defendants  or  several 
plaintiffs,  the  parties  on  each  side  shall  be  deemed  a  single  party  for  the  pur- 
poses of  all  challenges  under  this  section.  All  challenges,  whether  to  the  array 
or  panel,  or  to  individual  jurors  for  cause  or  favor,  shall  be  tried  by  the  court 
without  the  aid  of  triers.     [36  Stat.  L.  1166.] 

This  section  is  drawn  from  R.  S.  sec.  819,  Annot.  63.    The  number  of  peremptory  chal- 

4  Fed.  Stat.  Annot.  745,  which  is  expressly  lenges  on  the  part  of  the  government  in  ^ali 

repealed  by  Judicial  Ck)de,  sec.  297,  infra,  p.  for  treason  or  other  felony  is  increased  to 

250;  and  from  R.  S'.  sec.  4303,  7  Fed.  Stat.  six. 

Sec.  288.  JiPersons  disqualified  for  service  on  jury  in  prosecutions  for 
pqlygamy,  etc.]  In  any  prosecution  for  bigamy,  polygamy,  or  unlawful  co- 
habitation, under  any  statute  of  the  United  States,  it  shall  be  sufficient  cause  of 
challenge  to  any  person  drawn  or  summoned  as  a  juryman  or  talesman  — 

First,  that  he  is  or  has  been  living  in  the  practice  of  bigamy,  polygamy,  or 
unlawful  cohabitation  with  more  than  one  woman,  or  that  he  is  or  has  been 
guilty  of  an  offense  punishable  either  by  sections  one  or  three  of  an  Act  en- 
titled "An  Act  to  amend  section  fifty-three  hundred  and  fifty-two  of  the  Re- 
vised Statutes  of  the  United  States,  in  reference  to  bigamy,  and  for  other 
purposes,"  approved  March  twenty-second,  eighteen  hundred  and  eighty-two, 
or  by  section  fifty-three  hundred  and  fifty-two  of  the  Revised  Statutes  of  the 
United  States^  or  the  Act  of  July  first,  eighteen  hundred  and  sixty-two,  en- 
titled "An  Act  to  punish  and  prevent  the  practice  of  polygamy  in  the  Terri- 
tories of  the  United  States  and  other  places,  and  disapproving  and  aim  filling 
certain  Acts  of  the  legislative  assembly  of  the  territory  of  Utah  " ;  or 

Second,  that  he  believes  it  right  for  a  man  to  have  more  than  one  living  and 
undivorced  wife  at  the  same  time,  or  to  live  in  the  practice  of  cohabiting  with 
more  than  one  woman. 

Any  person  appearing  or  offered  as  a  juror  or  talesman,  and  challenged  oil 
either  of  the  foregoing  grounds,  may  be  questioned  on  his  oath  as  to  Uie  ex- 
istence of  any  such  cause  of  challenge ;  and  other  evidence  may  be  introduced 
bearing  upon  the  question  raised  by  such  challenge ;  and  this  question  shall  be 
tried  by  the  court. 

But  as  to  the  first  ground  of  challenge  before  mentioned,  the  person  chal- 
lenged shall  not  be  bound  to  answer  if  he  shall  say  upon  his  oath  that  he  de- 
clines on  the  ground  that  his  answer  may  tend  to  criminate  himself ;  and  if  he 
shall  answer  as  to  said  first  ground,  his  answer  shall  not  be  given  in  evidence  in 
any  criminal  prosecution  against  him  for  any  offense  above  named ;  but  if  he 
declines  to  answer  on  any  ground,  he  shall  be  rejected  as  incompetent.  [50 
Stat.  L.  1166.] 

This  section  is  a  re-enactment,  with   only      of  March  22»  1882,  ch.  47,  22  Stat.  L.  31,  1 
such  slight  changes  as  were  necessary  for  the       Fed.  Stat.  Annot.  706. 
purpose  of  revision,  of  section  5  of  the  Act 
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JUDICIARY. 


Tli«  Judicial  Code. 


Chapteb  Thirteen. 


GENERAL  PROVISIONS. 


289.  Cireult  oourta  abolished;  recorda  of  to 

be  tnmaferred  to  district  courts. 

290.  Suits  pending   in   circuit  courts  to  be 

disposed  of  in  district  courts. 

291.  Powers  and  duties  of  circuit  courts  im- 

posed upon  district  courts. 

292.  References  to  laws  revised  in  this  act 

deemed  to  refer  to  sections  of  .act. 


Sec. 

293.  Sections  1  to  6,  Beyised  Statutes,  to  gov- 

em  construction  of  this  act. 

294.  Laws  revised  in  this  act  to  be  construed 

as  continuations  of  existing  laws. 

295.  Inference  of  legislative  construction  not 

to  be  drawn  by  reason  of  arrangement 
of  sections. 

296.  Act  may  be  designated  as  "  The  Judicial 

Code." 


Sec.  289.  ^Circuit  courts  abolished;  records  of  to  be  transferred  to  dis- 
trict courts.}  The  circuit  courts  of  the  United  States,  upon  the  taking  effect  of 
this  Act,  shall  he,  and  hereby  are,  abolished ;  and  thereupon,  on  said  date,  the 
clerks  of  said  courts  shall  deliver  to  the  clerks  of  the  district  courts  of  the 
United  States  for  their  respective  districts  all  the  journals,  dockets,  books,  files, 
records,  and  other  books  and  papers  of  or  belonging  to  or  in  any  manner  con- 
nected with  said  circuit  courts ;  and  shall  also  on  said  date  deliver  to  the  clerks 
of  said  district  courts  all  moneys,  from  whatever  source  received,  then  remain- 
ing in  their  hands  or  under  their  control  as  clerks  of  said  circuit  courts,  oiJ 
received  by  them  by  virtue  of  their  said  offices.  The  journals,  dockets,  books, 
files,  records,  and  other  books  and  papers  so  delivered  to  the  clerks  of  the  several 
district  courts  shall  be  and  remain  a  part  of  the  official  records  of  said  district 
courts,  and  t»pies  thereof,  when  certified  under  the  hand  and  seal  of  the  clerk 
of  the  district  court,  shall  be  received  as  evidence  equally  with  the  originals 
thereof ;  and  the  clerks  of  the  several  district  courts  shall  have  the  same  author- 
ity to  exercise  all  the  powers  and  to  perform  all  the  duties  with  respect  thereto 
as  the  clerks  of  the  several  circuit  courts  had  prior  to  the  taking  effect  of  this 
Act.     ISe  Stat.  L.  1167.'\ 

The  provisions  in  the  sections  contained  in  this  chapter  are  new  legislation. 

Sec.  290.  [Suits  pending  in  circuit  courts  to  be  disposed  of  in  district 
courts.]  All  suits  and  proceedings  pending  in  said  circuit  courts  on  the  date 
of  the  taking  effect  of  this  Act,  whether  originally  brought  therein  or  certified 
thereto  from  the  district  courts,  shall  thereupon  and  thereafter  be  proceeded 
with  and  disposed  of  in  the  district  courts  in  the  same  manner  and  with  the 
same  effect  as  if  originally  begun  therein,  the  record  thereof  being  entered  in 
the  records  of  the  circuit  courts  so  transferred  as  above  provided.  [56  Stat.  L. 
1167.} 

Sec.  291.  [Powers  and  duties  of  circuit  courts  imposed  upon  district 
courts."]  Wherever,  in  any  law  not  embraced  within  this  Act,  any  reference  is 
made  to,  or  any  power  or  duty  is  conferred  or  imposed  upon,  the  circuit  courts, 
such  reference  shall,  upon  the  taking  effect  of  this  Act,  be  deemed  and  held  to 
refer  to,  and  to  confer  such  power  and  impose  sudh  duty  upon,  the  districd 
courts.   [-56  Stat.  L.  1167.] 

Sec.  292.  [References  to  lanvs  revised  in  this  Ad  deemed  to  refer  to  sec- 
tions of  Act.']  Wherever,  in  any  law  not  contained  within  this  Act,  a  reference 
IS  made  to  any  law  revised  or  embraced  herein,  such  reference,  upon  the  taking 
effect  hereof,  shall  be  construed  to  refer  to  the  section  of  this  Act  into  which  haa 
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been  carried  or  revised  the  provision  of  law  to  which  reference  is  so  made.    \_36 
Stat.  L.  1167.] 

Sec.  ^93.  [Sectione  1  to  6,  Revised  Statutes,  to  govern  construction  of 
this  Acf]  The  provisions  of  sections  one  to  five,  both  inclusive,  of  the  Revised 
Statutes,  shall  apply  to  and  govern  the  construction  of  the  provisions  of  this 
Act.  The  words  "  this  title,"  wherever  they  occur  herein,  shall  be  construed  to 
mean  this  Act.    [36  Stat.  L.  1167.] 

Seo.  294.  ILaws  revised  in  this  Act  to  be  construed  as  continuaiions  of  ex- 
isting laws.]  The  provisions  of  this  Act,  so  far  as  they  are  substantially  the 
same  as  existing  statutes,  shall  be  construed  as  continuations  thereof,  and  not 
as  new  enactments,  and  there  shall  be  no  implication  of  a  change. of  intent  by 
reason  of  a  change  of  words  in  such  statute,  unless  such  change  of  intent  shall 
be  clearly  manifest.     136  Stat.  L.  1167.] 

Sec.  295.  [Inference  of  legislative  construction  not  to  he  drawn  by  reason 
of  arrangement  of  sections.]  The  arrangement  and  classification  of  the  several 
sections  of  this  Act  have  been  made  for  the  purpose  of  a  more  convenient  and 
orderly  arrangement  of  the  same,  and  therefore  no  inference  or  presumption  of 
a  legislative  construction  is  to  be  drawn  by  reason  of  the  chapter  under  which 
any  particular  section  is  placed.    \_36  Stat  L.  1167,]     " 

Sec.  296.  [Acf  may  be  dedgnated  as  "  The  Judicial  Code."]  This  Act 
may  be  designated  and  cited  as  ^'  The  Judicial  Code."    {36  Stat.  L.  1168.] 


Chapteb  Foitetebn. 

BEPEALING  PBOVISIOlirB. 

See.  Sec. 

297.  Sections,  acts,  and  parts  of  acts  repealed.      300.  Offenses  committed,  and  penalties,  for- 

298.  Repeal  not  to  affect  tenure  of  office,  or  feitures,  and  liabilities  incurred,  how 

salary,    or    compensation    of    incum-  to  be  prosecuted  and  enforced, 

bents,  etc.  301.  Date  this  act  shall  be  effective. 

299.  Accrued  rights,  etc.,  not  affected. 

Sec.  297.  [Sections,  Acts,  and  parts  of  Acts  repealed.]  The  following  sec- 
tions of  the  Revised  Statutes  and  Acts  and  parts  of  Acts  are  hereby  repealed : 

Sections  five  hundred  and  thirty  to  five  hundred  and  sixty,  both  inclusive; 
sections  five  hundred  and  sixty-two  to  five  hundred  and  sixty-four,  both  in- 
clusive ;  sections  five  hundred  and  sixty-seven  to  six  hundred  and  twenty-seven, 
both  inclusive ;  sections  six  hundred  and  twenty-nine  to  six  hundred  and  forty- 
seven,  both  inclusive ;  sections  six  hundred  and  fifty  to  six  hundred  and  ninety- 
seven,  both  inclusive;  section  six  hundred  and  ninety-nine;  sections  seven 
hundred  and  two  to  seven  hundred  and  fourteen,  both  inclusive ;  sections  seven 
hundred  and  sixteen  to  seven  hundred  and  twenty,  both  inclu&ive;  section 
seven  hundred  and  twenty-three;  sections  seven  hundred  and  twenty-five  to 
seven  hundred  and  forty-nine,  both  inclusive;  sections  eight  hundred  to  eight 
hundred  arid  twenty-two,  both  inclusive ;  sections  ten  hundred  and  forty-nine  to 
ten  hundred  and  eighty-eight,  both  inclusive ;  sections  ten  hundred  and  ninety- 
one  to  ten  hundred  and  ninety-three,  both  inclusive,  of  the  Revised  Statutes. 

"An  Act  to  determine  the  jurisdiction  of  circuit  courts  of  the  United  States 
and  to  regulate  the  removal  of  causes  from  State  courts,  and  for  othefr  pur- 
poses," approved  March  third,  eighteen  hundred  and  seventy-five. 

260 


Aet  «f  Xtnh  8,  1911.  JUDICIAR  Y.  The  JudieUl  Code. 

Section  five  of  an  Act  entitled  "An  Act  to  amend  section  fifty-three  hundred 
and  fifty-two  of  the  Revised  Statutes  of  the  United  States,  in  reference  to 
bigamy,  and  for  other  purposes,"  approved  March  twenty-second,  eighteen  hun- 
dred and  eighty-two ;  but  sections  six,  seven,  and  eight  of  said  Act,  and  sections 
one,  two,  and  twenty-six  of  an  Act  entitled  "An  Act  to  amend  an  Act  entitled 
'An  Act  to  amend  section  fifty-three  hundred  and  fifty-two  of  the  Eevised  Stat- 
utes of  the  United  States,  in  reference  to  bigamy,  and  for  other  purposes,'  ap- 
proved March  twenty-second,  eighteen  hundred  and  eighty-two,"  approved 
March  third,  eighteen  hundred  and  eighty-seven,  are  hereby  continued  in  force. 

"An  Act  to  afford  assistance  and  relief  to  Congress  and  the  executive  de- 
partments in  the  investigation  of  claims  and  demands  against  the  Government/' 
approved  March  third,  eighteen  hundred  and  eighty-three. 

"An  Act  regulating  appeals  from  the  supreme  court  of  the  Di&trict  of 
Columbia  and  the  supreme  courts  of  the  several  Territories,"  approved  March 
third,  eighteen  hundred  and  eighty-five. 

"An  Act  to  provide  for  the  bringing  of  suits  against  the  Government  of 
the  United  States,"  approved  March  third,  eighteen  hundred  and  eighty-seven, 
except  sections  four,  five,  six,  seven,  and  ten  thereof. 

Sections  one,  two,  three,  four,  six,  and  seven  of  an  Act  entitled  "An  Act 
to  correct  the  enrollment  of  an  Act  approved  March  third,  eighteen  hundred 
and  eighty-seven,  entitled  ^An  Act  to  amend  sections  one,  two,  three,  and  ten  of 
an  Act  to  determine  the  jurisdiction  of  the  circuit  courts  oi  the  United  States, 
and  to  regulate  the  removal  of  causes  from  State  courts,  and  for  other  purposes,' 
approved  March  third,  eighteen  hundred  and  seventy-five,"  approved  August 
thirteenth,  eighteen  hundred  and  eighty-eight. 

"An  Act  to  withdraw  from  the  Supreme  Court  jurisdiction  of  criminal 
cases  not  capital  and  confer  the  same  on  the  circuit  courts  of  appeals,"  ap^ 
proved  January  twentieth,  eighteen  hundred  and  ninety-seven. 

"An  Act  to  amend  sections  one  and  two  of  the  Act  of  March  third,  eighteen 
hundred  and  eighty-seven,  Twenty-fourth  Statutes  at  Large,  chapter  three  hun- 
dred and  fifty-nine,"  approved  June  twenty-seventh,  eighteen  hundred  and 
ninety-eight. 

"An  Act  to  amend  the  seventh  section  of  the  Act  entitled  'An  Act  to  estab- 
lish circuit  courts  of  appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  courts  of  the  United  States,  and  for  other  purposes,'  ap- 
proved March  third,  eighteen  hundred  and  ninety-one,  and  the  several  Acts 
amendatory  thereto,"  approved  April  fourteenth,  nineteen  hundred  and  six* 

All  Acts  and  parts  of  Acts  authorizing  the  appointment  of  United  States 
circuit  or  district  judges,  or  creating  or  changing  judicial  circuits,  or  judicial 
districts  or  divisions  thereof,  or  fixing  or  changing  the  times  or  places  of  holding 
court  therein,  enacted  prior  to  February  first,  nineteen  hundred  and  eleven. 

Sections  one,  two,  three,  four,  five,  the  first  paragraph  of  section  six,  and 
section  Seventeen  of  an  Act  entitled  "An  Act  to  create  a  commerce  court,  and 
to  amend  an  Act  entitled  'An  Act  to  regulate  commerce,'  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  slb  heretofore  amended,  and  for 
other  purposes,"  approved  June  eighteenth,  nineteen  hundred  and  ten. 

Also  all  other  Acts  and  parts  of  Acts,  in  so  far  as  they  are  embraced  within 
and  superseded  by  this  Act,  are  hereby  repealed ;  the  remaining  portions  thereof 
to  be  and  remain  in  force  with  the  same  effect  and  to  the  same  extent  as  if  this 
Act  had  not  been  passed.     [56  Stat.  L.  1168.'\ 

See  the  table  at  the  close  of  this  Act  giving  the  location  in  Federal  Statutes,  Annotated, 
of  the  Revised  Statutes  sections  and  the  Acts  and  parts  of  Acts  repealed. 
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Sko.  298.  \_Bepeal  not  to  affect  tenure  of  office,  or  salary,  or  compensation 
of  incumbents,  etc.^  The  repeal  of  existing  laws  providing  for  the  appointment 
of  judges  and  other  officers  mentioned  in  this  Act,  or  affecting  the  organization 
of  the  courts,  shaU  not  be  construed  to  affect  the  tenure  of  office  of  the  incum- 
bents (except  the  office  be  abolished),  but  they  shall  continue  to  hold  their 
respective  offices  during  the  terms  for  which  appointed,  unless  removeJi  as  pro- 
vided by  law ;  nor  (except  the  office  be  abolished)  shall  such  repeal  affect  the 
salary  or  fees  or  compensation  of  any  officer  or  person  holding  office  or  position 
by  virtue  of  any  law.    [S6  Stai.  L.  1169.'] 

Sec-  299.  [Accrued  rights,  etc.,  not  affected.]  The  repeal  of  existing  laws, 
or  the  amendments  thereof,  embraced  in  this  Act,  shall  not  affect  any  act  done, 
OP  any  right  accruing  or  accrued,  or  any  suit  or  proceeding,  including  those 
pending  on  writ  of  error,  appeal,  certificate,  or  writ  of  certiorari,  in  any  ap- 
pellate court  referred  to  or  included  within,  the  provisions  of  this  Act,  pending 
at  the  time  of  the  taking  effect  of  this  Act,  but  all  such  suits  and  proceedings, 
and  suits  and  proceedings  for  causes  arising  or  acts  done  prior  to  such  date, 
may  be  commenced  and  prosecuted  within  the  same  time,  and  with  the  same 
effect,  as  if  said  repeal  or  amendments  had  not  been  made.    [SO  Stat.  L.  1169.] 

Sbo.  300.  [Off erases  committed,  and  penalties,  forfeitures,  and  lidbiliiies 
incurred,  how  to  be  prosecuted  and  enforced.]  All  offenses  committed,  and  all 
penalties,  forfeitures,  or  liabilities  incurred  prior  to  the  taking  effect  hereof, 
under  any  law  embraced  in,  amended,  or  repealed  by  this  Act,  may  be  prose- 
cuted and  punished,  or  sued  for  and  recovered,  in  the  district  courts,  in  the 
same  manner  and  with  the  same  effect  as  if  this  Act  had  not  been  passed.  [36 
Stat.  L.  1169.] 

Sec.  301.  [Date  this  Act  shall  be  effective.]  This  Act  shall  take  effect  and 
be  in  force  on  and  after  January  first,  nineteen  hundred  and  twelve.  [86  Stat. 
L.  1169.] 

The  aectiona  of  the  Revised  Statutes  and  the  Acts  and  parte  of  Acts  repealed  by  section 
997  are  giiwn  in  Federal  Statutes,  Annotated,  as  indicated  below: 


R.  8.  see.  530, 
631, 
032 
633 
634 
635 
636 
637 
538 
539, 
640, 
541 
'642 
643, 
644 
646 
646, 
647. 
648 
549. 
660. 
661. 
662. 
663. 
654. 
666. 
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16 
16 
17 
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23 

27 
28 
34 
37 
40 
42 
44 
44 
46 
47 
48 
60 
63 
57 
59 
216 
216 
217 
217 
74 
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667. 
668 
660. 
660 
662 
603. 
664. 
667. 
668. 
669 
670. 
671, 
672 
673 
674. 
676, 
676. 
677. 
678. 
579. 
680. 
681. 
582. 
583. 
684. 
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166 
176 

74 
172 
178 
218 
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236 
237 
238 
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79 
238 
666 
671 
671 
697 
732 
672 
672 
672 
672 
672 
726 
673 
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586 

687 

688 

689 

590 

691 

592 

693 

694 

695 

596 

697 

698 

699 

600 

601 

602 

603 

604 

606 

606 

607 

608 

609 

610 

.611 

612 

613 

614 

616 

616 

617 

618 

619 

620 

621 

622 

623 

624 

626 

626 

627 

629 I 

630 

631 
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633 

634 

636 
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639 
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663 
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656 
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716 
717 
678 
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238 
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74 
176 
184 
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76 
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88 

79 
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256 
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267 
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260 
260 
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394 
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668. 

669. 

660. 
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443 
443 
443 
444 
445 
446 
446 

80 
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445 
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462 
462 
462 
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IL  8.  sec. 


733 
734. 
735. 
736. 
737. 
738. 
739 
7iO. 
741 
742. 
743. 
744. 
746. 
746 
747. 
748. 
749. 
800. 
801 
802. 
803, 
804. 
805 
806. 
807 
808. 
809 
810. 
811 
812. 
813. 
814. 
815. 
816. 
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818. 
819. 
820. 
821 
822. 
1049. 
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1051. 
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1053 

1054. 
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1059 
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1063. 

1064. 

1065 

1066. 

1667 
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1071 
1072 
1073 
1074 
1075 
1076 
1077 
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Vol. 
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595 

3 

95 

6 

70 

5 

197 

552 

554 

554 

554 

556 

555 

636 

636 

639 

556 

556 

153 
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737 

758 

741 

742 

742 

743 
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743 
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744 

744 
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752 
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747 

748 

748 

2 

53 

15 

53 

841 

2 

53 

2 

54 

2 

54 

2 

54 

2 

54 

2 

54 

2 

56 

2 

65 

2 

55 

2 

61 

2 

61 

2 

61 

2 

62 

2 

63 

2 

64 

2 

64 

2 

64 

2 

64 

2 

65 

2 

67 

2 

67 

2 

67 

2 

68 

2 

68 

2 

68 

2 

69 

2 

69 

2 

69 

Vol.  Page 

R.  S.  sec.  1079 2  69 

1080 2  70 

1081 2  70 

1082 2  70 

1083 •  2  71 

1084 2  71 

1085 2  71 

1086 2  71 

1087 2  71 

1088 2  72 

1091 2  73 

1092 2  74 

1093 2  74 

Act  of  Vol.       Page 

1876  Mar.  3,c.  137,11-10...     4    266-385 

1882  Mar.  22,  c.     47,  |  5 1            706 

1883  Mar.  3,  c.    116,  §  1-7 2        75-79 

1885  Mar.  3,  c.    356,  S  1, 2 4            463 

1887  Mar.     3.  c.   359,  {  1-3 ... .     2        80-83 

o,  V  •  .  •  .       3S  oO 

11-16..     2        86-88 

1888  Aug.  13,  0.  866,  I  1 4     265,  312 

349,386 

I  2,3....     4  386 

14 6  193 

I  6,7....     4  389 

1897  Jan.    20,  c.     68,  §  1 4  433 

1898  June    27,  c.   503,  §  1, 2 2  82 

1906  Apr.     14,  c  1627,  §  1, 1909  Supp.  291 

Repeal  of  Acts  prior  to  Feb.  z,  zgii.  —  Un- 
der the  provision  above  for  the  repeal  of  ^  all 
Acts  and  parts  of  Acts  authorizing  the  ap- 
pointment of  United  States  circuit  or  district 
judges,  or  creating  or  changing  judicial  cir- 
cuits, or  judicial  districts  or  divisions  there- 
,of,  or  fixing  or  changing  the  times  or  places 
of  holding  court  therein,  enacted  prior  to 
February  first,  nineteen  hundred  and  eleven," 
the  following  Acts  of  the  Sixty-first  Congress, 
which  would  otherwise  have  appeared  in  this 
Supplement,  have  been  omitted: 

Act  of  June  23,  1910,  ch.  371.  "To  pro- 
vide for  sittings  of  the  United  States  circuit 
and  district  courts  of  the  eastern  division  of 
the  eastern  district  of  Arkansas  at  the  city 
of  Jonesboro  in  said  district."  36  Stat.  L. 
603. 

Act  of  June  22,  1910,  ch.  328.  "  Establish- 
ing regular  terms  of  the  United  States  cir- 
cuit and  district  courts  of  the  northern  dis- 
trict of  California  at  Sacramento,  California, 
and  of  the  southern  division  of  the  southern 
district  of  California  at  San  Diego,  Califor- 
nia."   36  Stat.  L.  689. 

Act  of  June  11,  1910,  ch.  286.  "  To  change 
and  fix  the  terms  of  the  circuit  and  district 
courts  of  the  United  States  in  the  district  of 
Delaware."    36  Stat  L.  466. 

Act  of  Feb.  24,  1910,  ch.  56.  ''To  provide 
for  the  appointment  of  an  additional  district 
judge  in  and  for  the  district  of  Maryland." 
36  Stat.  L.  201. 

Act  of  Feb.  24,  1911,  ch.  160.  "To  provide 
for  sittings  of  the  United  States  circuit  and 
district  courts  of  the  northern  district  of 
MisRissipp]  at  the  city  of  Clarksdale,  in  said 
district."    36  Stat.  L.  932. 

Act  of  May  16,  1910,  ch.  241.  "  Transfer- 
ring Oregon  county  to  the  southern  division 
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of  the  western  judicial  district  of  Misflouri." 
36  Stat.  L.  370. 

Act  of  June  22,  1910,  ch.  321.  "  To  provide 
for  sittings  of  the  United  States  circuit  and 
district  courts  of  the  eastern  division  of  the 
eastern  district  of  Missouri  at  the  city  of 
Rolla,  in  said  district."    36  Stat.  L.  585. 

Act  of  June  22,  1910,  ch.  323.  "  To  provide 
for  sittings  of  the  United  States  circuit  and 
district  courts  of  the  western  division  of  the 
western  district  of  Missouri  at  the  city  of 
Chillicothe,  in  said  district."    36  Stat  L.  587. 

Act  of  April  12,  1910,  ch.  153.  "  To  amend 
an  Act  entitled  'An  Act  to  divide  the  judicial 
district  of  Nebnuika  into  divisions  and  to 
provide  for  an  additional  district  judge  in 
said  district.' "    36  Stat.  L.  294. 

Act  of  March  3,  1910,  ch.  76.  ''  To  amend 
in  part  section  six  hundred  and  fifty-eight  of 
the  Revised  Statutes."    36  Stat.  L.  232. 

Act  of  June  25,  1910,  ch.  410.  "To  pro- 
vide for  an  additional  judge  of  the  district 
court  for  the  eastern  district  of  New  York." 
d6  Stat.  L.  838. 


Act  of  Jan.  26,  1910,  ch.  4.  "To  chan^ 
the  times  for  holding  the  regular  terms  of 
the  circuit  and  district  courts  of  the  United 
States  at  Greensboro  and  at  Charlotte,  in  the 
western  district  of  North  Carolina."  36  Stat. 
L.  186. 

Act  of  Feb.  24,  1910,  ch.  67.  "  Providing 
for  the  appointment  of  an  additional  district 
judge  in  and  for  the  northern  judicial  dis- 
trict of  the  State  of  Ohio,  and  an  additional 
district  judge  in  and  for  the  southern  judicial 
district  of  the  State  of  Ohio."  36  Stat.  L. 
202. 

Act  of  June  25,  1910,  ch.  394.  "  To  provide 
for  the  time  and  places  for  holding  of  the 
regular  terms  of  the  United  States  circuit 
and  district  courts  for  the  western  district  of 
the  State  of  Oklahoma,  and  for  other  pur- 
poses."    36  Stat.  L.  825. 

Act  of  March  2,  1911,  ch.  197.    "To  fix  the 
time  of  holding  the  circuit  and  district  courts 
for  the  northern  district  of  West  Virginia. 
36  SUt.  L.  1013. 


n 


[U  Apfxals  to  CiBoiriT  Covbt  or  Afpiau  avb  to  Svpbixi  Covbt.] 

Aa  Act  To  diminiah  the  ezpense  of  proceedings  on  appeal  and  writ  of  error  or  of  certiorari 

[iitJl  o/  Feh,  ISf  1911f  eh.  47.] 

[Sec.  1.]  [United  States  courts  —  (tppeal,  etc.,  to  circuit  courts  of  appeals 
—  printed  transcript  of  record  to  be  filed  —  original  documents.'}  That  in  any 
cause  or  proceeding  wherein  the  final  judgment  or  decree  is  sought  to  be  re- 
viewed on  appeal  to,  or  by  writ  of  error  from,  a  United  States  circuit  court  of 
appeals  the  appellant  or  plaintiff  in  error  shall  cause  to  be  printed  under  such 
rules  as  the  lower  court  shall  prescribe,  and  shall  file  in  the  office  of  the  clerk 
of  such  circuit  court  of  appeals  at  least  twenty  days  before  the  case  is  called 
for  argument  therein,  at  least  twenty-five  printed  transcripts  of  the  record 
of  the  lower  court,  and  of  such  part  or  abstract  of  the  proofs  as  the  rules  of 
such  circuit  court  of  appeals  may  require,  and  in  such  form  as  the  Supreme 
Court  of  the  United  States  shall  by  rule  prescribe,  one  of  which  printed 
transcripts  shall  be  certified  under  the  hand  of  the  clerk  of  the  lower  oonrt  and 
under  the  seal  thereof,  and  shall  furnish  three  copies  of  such  printed  transcript 
to  the  adverse  party  at  least  twenty  days  before  such  argument:  Provided,  That 
either  the  court  below  or  the  circuit  court  of  appeals  may  order  any  original 
document  or  other  evidence  to  be  sent  up  in  addition  to  the  printed  copies  of 
the  record  or  in  lieu  of  printed  copies  of  a  part  thereof ;  and  no  written  or  type- 
written transcript  of  the  record  shall  be  required.     [56  8tai.  L.  901.} 

fee  bill  in  foroe  is  fixed  ^at  a  stated  sum  per 
page  of  the  whole,  and  is  indivisible,  until 
such  fee  bill  is  chansed  or  further  legislation 
enacted  parties  would  be  required  to  pay  the 
full  fee  thereby  prescribed,  to  be  held  by  the 
clerk  until  its  return  was  authorized. 


Fee  for  indexing.  — In  Colt's  Patent  Fire- 
arms Mfg.  Co.  V,  New  York  Sporting  Goods 
Co.,  186  Fed.  625,  it  was  held  that  as  this 
section  makes  no  provision  for  indexes,  they 
should  be  prepared  by  the  clerk  of  the  Cir- 
cuit Court  of  Appeals,  and  since  his  fee  for 
preparing  and  indexing  the  record  under  the 


Sec.  2.  [Appeals,  etc.,  to  Supreme  Court  —  use  of  printed  record  in  court 
below  as  pao't  of  transcript  —  use  of  uncertified  copies  of  record  —  clerk's  fee 
—  no  wruten  transcript  of  prvnted  record  required.}  That  in  any  cause  or  pro- 
ceeding wherein  the  final  judgment  or  decree  is  sought  to  be  reviewed  on  ap- 
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peal  to  or  by  writ  of  error  or  of  certiorari  from  the  Supreme  Court  pf  liie 
United  States,  in  which  the  record  has  been  printed  and  used  upon  the  hearing 
in  the  court  below  and  which  substantially  conforms  to  the  printed  record  in 
said  Supreme  Court,  if  there  have  been  at  the  time  of  filing  the  record  in  the 
court  below  twenty-five  copies  of  said  printed  record,  in  addition  to  those  pro- 
vided in  the  preceding  section,  lodged  with  the  clerk  of  the  court  below,  one 
copy  thereof  shall  be  used  by  the  clerk  of  the  court  below  in  the  preparation  and 
as  a  part  of  the  transcript  of  the  record  of  the  court  below ;  and  no  fee  shall  b^ 
allowed  the  clerk  of  the  court  below  in  the  preparation  of  the  transcript  for 
such  part  thereof  as  is  included  in  said  printed  record  so  lodged  with  him. 
And  the  clerk  of  the  court  below  in  transmitting  the  transcript  of  record  to  the 
Supreme  Court  of  the  United  States  for  review  shall  at  the  same  time  transmit 
the  remaining  uncertified  copies  of  the  printed  record  so  lodged  with  him, 
which  shall  be  used  in  the  preparation  and  as  a  part  of  the  printed  record  in 
the  Supreme  Court  of  the  United  States,  and  the  clerk's  fee  for  preparing  the 
record  for  the  printer,  indexing  the  same,  supervising  the  printing  and  binding 
and  distributing  the  copies  shall  be  at  such  rate  per  folio  thereof,  exclusive 
of  the  printed  record  so  furnished  by  the  clerk  of  the  court  below,  as  the  Su- 
preme Court  of  the  United  States  may  from  time  to  time  by  rule  prescribe; 
and  no  written  or  typewritten  transcript  of  so  much  of  the  record  as  shall  have 
been  printed  as  herein  provided  shall  be  required.    \S6  Stat.  L.  901.] 


{UL  BznDitnre  Tbvst,  btc,  Cahi.] 

Aa  Act  To  aoMBd  an  Act  entitled  ''An  Act  to  expedite  the  hearing  and  determination  of  svita 
in  equity  pending  or  helreafter  brongjht  under  the  Act  of  Jnly  aecondt  oi^^teen  hundred 
and  ninety,  entitled  'An  Act  to  protect  trade  and  commerce  againat  nnlawfnl  restrainta 
and  monopo]iea»'  'An  Act  to  regvUte  commerce/  approved  February  f  onrth,  eighteen  hun- 
dred and  eighty-aeveny  or  any  other  Acta  having  a  like  pnrpoae  that  may  he  hereafter 
eaactedt**  approved  Fti^mary  eleventh,  nineteen  hundred  and  three. 

[Ad  of  June  26,   19tO,  efc.  ^28.] 

^Expediting  hearings  of  trust,  etc.,  coises.]  That  section  one  of  the  Act  en- 
titled ''An  Act  to  expedite  the  hearing  and  determination  of  suits  in  equity 
pending  or  hereafter  brought  under  the  Act  of  July  second,  eighteen  hundred 
and  ninety,  entitled  'An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,'  'An  Act  to  regulate  commerce,'  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,' or  any  other  Acts  having  a  like 
purpose  that  may  be  hereafter  enacted,"  approved  February  eleventh,  nineteen 
hundred  and  three,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  fol- 
lows: ' 

"  That  in  any  suit  in  equity  pending  or  hereafter  brought  in  any  circuit 
court  of  the  United  States  under  the  Act  entitled  'An  Act  to  protect  trade  and 
commeroe  against  unlawful  restraints  and  monopolies,'  approved  July  second, 
eiiditeen  hundred  and  ninety,  'An  Act  to  regulate  commerce,'  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty-seven,  or  any  other  Acts  having  a 
like  purpose  that  hereafter  may  be  enacted,  wherein  the  United  States  is 
complainant,  the  Attorney-General  may  file  with  the  clerk  of  such  court  a  cer- 
tificate that,  in  his  opinion,  the  case  is  of  general  public  importance,  a  copy  of 
which  shall  be  immediately  furnished  by  such  derk  to  each  df  the  circuit  judges 
of  the  circuit  in  which  the  case  is  pending.  Thereupon  such  case  shall  be  given 
precedence  over  others  and  in  every  way  expedited,  and  be  assigned  for  hearing 
at  the  earliest  practicable  day,  before  not  less  than  three  of  the  circuit  judges 
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of  said  court,  if  there  be  thiee  or  more ;  and  if  there  be  not  more  than  two  oir- 
euit  judges,  then  before  them  and  such  district  judge  as  they  may  select;  or,  in 
case  the  full  court  shall  not  at  any  time  be  made  up  by  reason  of  the  necessary 
absence  or  disqualification  of  one  or  more  of  the  said  circuit  judges,  the  justice 
of  the  Supreme  Court  assigned  to  l|iat  circuit  or  the  other  circuit  judge  oi* 
judges  may  designate  a  district  judge  or  judges  within  the  circuit  who  shall  be 
competent  to  sit  in  said  court  at  the  hearing  of  said  suit  In  the  event  the 
judges  sitting  in  such  case  shall  be  equally  divided  in  opinion  as  to  the  decision 
or  disposition  of  said  cause,  or  in  the  event  that  a  majority  of  said  judges  shall 
be  unable  to  agree  upon  the  judgment,  order,  or  decree  finally  disposing  of  said 
case  in  said  court  which  should  be  entered  in  said  cause,  then  they  shall  imme- 
diately certify  that  fact  to  the  Chief  Justice  of  the  United  States,  who  shall  at 
once  designate  and  appoint  some  circuit  judge  to  sit  with  said  judges  and  to 
assist  in  determining  said  cause.  Such  order  of  the  Chief  Justice  shall  be  im- 
mediately transmitted  to  the  clerk  of  the  circuit  court  in  which  said  cause  is 
pending,  and  shall  be  entered  upon  the  minutes  of  said  court  Thereupon  said 
cause- shall  at  once  be  set  down  for  reargument  and  the  parties  thereto  notified 
in  Writing  by  the  clerk  of  said  court  of  the  action  of  the  court  and  the  daita 
fixed  for  the  reargument  thereof.  The  provisions  of  this  section  shall  apply  to 
all  causes  and  proceedings  in  all  courts  now  pending,  or  which  may  hereafter 
be  brought    [S6  Stai.L.  86^.'] 

Vot  tlM  Aet  of  Fetn  11, 1903,  hereby  amended,  aee  10  Fed.  Stat  Annot  199. 


[lY.  XrVXTID  STAna  COVBT  FOB  OSXVA.] 

{^United  States  court  for  China  —  judge  and  district  attorney  —  sessions 
other  than  at  Shanghai."]  The  judge  of  the  said  court  [United  States  court  for 
China]  and  the  district  attorney  shall,  when  the  sessions  of  the  court  are  held 
at  other  cities  than  Shanghai,  receive  in  addition  to  their  salaries  their  actual 
expenses  during  such  sessions,  not  to  exceed  ten  dollars  per  day  for  the  judge 
and  five  dollars  per  day  for  the  district  attorney.    IS6  Stat.  L.  S^S.] 

This  ie  from  the  Diplomatic  and  Ck>n8ular  Appropriation  Act  of  Hay  6,  1910,  ch.  199. 


[7.  OOVBTS  Iir  AlKAV8A%  IBAHO,  AVD  KXSiOXfmX.] 

Aa  Act  To  asMnd  lection  two  of  an  Act  entitled  ^An  Act  to  reaolate  the  practice  ia  certain 

cifil  and  criminal  cases  in  the  western  district  of  Arkansas. 

[Act  of  March  5,   19 tO,  oh.  81^.] 

I 

[Arkansas  western  judicial  district  —  transfer  of  certain  criminal  cases  to 
Fart  Smith  division  —  trials  on  transfer  —  certified  copies  of  record  entries, 
etc.  —  compensaiion  to  he  paid  hy  United  States.]  That  section  two  of  an  Aet 
entitled  "An  Act  to  regulate  the  practice  in  certain  civil  and  criminal  cases  in 
the  western  district  of  Arkansas,"  approved  June  second,  nineteen  hundred  and 
six,  be«  and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"  Sec.  2.  That  the  defendants  in  criminal  cases  now  or  hereafter  pending 

in  the  district  courts  of  the  Harrison  or  Texarkana  divisions  of  the  western 

district  of  Arkansas  and  who  are  incarcerated  at  Fort  Smith  to  await  trial  be- 

eause  of  their  inability  to  furnish  bail  and  who  desire  to  plead  *  guilty '  may, 
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on  their  written  motion  showing  those  facts  and  filed  in  the  case,  in  vacation, 
and  upon  the  order  of  the  judge,  duly  signed  and  filed  in  the  case,  have  their 
case9  transferred  to  the  Fort  Smith  division  of  the  western  district  of  Arkanaaa, 
to  the  end  that  txials  may  be  had  and  sentences  imposed  as  in  other  cases  of  like 
nature ;  and  prisoners  bound  over  to  answer  to  indictments  in  the  Harrison  or 
Texarkana  divisions  of  the  western  district  of  Arkansas  for  offenses  committed 
m  those  divisions  and  who  are  incarcerated  in  the  jail  at  Fort  Smith,  Arkansas, 
for  inability  to  furnish  bail,  and  who  desire  to  plead  *  guilty '  to  such  offenses, 
may  on  their  own  motions  have  their  cases  submitted  to  a  grand  jury  of  the 
Fort  Smith  division  for  indictment  and  final  disposition  in  the  courts  of  that 
division,  or  in  proper  cases  may  plead  to  informations  filed  in  the  proper  court 
in  said  division  and  have  their  cases  disposed  of  as  other  cases  of  like  nature 
when  the  offense  was  committed  in  the  Fort  Smith  division.  When  a  transfer 
is  ordered,  as  provided  in  this  section,  the  clerk  shall  make  out  and  forthwith 
send  a  certified  copy  of  the  record  entries,  together  with  the  indictment  and  all 
the  original  papers,  to  the  clerk  of  the  court  to  t^hich  such  case  is  transferred, 
who  shall  file  the  same,  and  thereupon  the  case  shall  be  proceeded  with  as  other 
cases  of  like  nature  pending  in  such  court.  For  making  out  said  transcript  and 
forwarding  the  same,  together  with  the  original  papers  in  said  case,  the  clerk 
of  the  court  shall  have  the  usual  compensation  for  making  out  transcripts  and 
for  filing  the  petition  and  order  and  entering  the  order,  and  two  dollars  addi* 
tional,  all  such  compensation  to  be  taxed  and  paid  by  the  United  States  as  other 
costs  taxed  against  the  United  States  are  paid."   136  Stat.  L.  233 J] 

Sec.  2  of  the  Act  of  June  2,  1906,  ch.  2569,  above  amended,  is  set  forth  in  the  1909  Supp. 
Fed.  Stat.  Annot.,  p.  301. 


An  Act  Amending  an  Act  entitled  ''An  Act  to  amend  an  Act  to  provido  tho  timot  «Bd  plncea 
for  holding  terms  of  the  United  States  court  in  tho  States  of  Idaho  and  Wyoming/* 
upproved  June  first,  eighteen  hundred  and  ninety-eight 

[Act  of  Feb.  23y  1911,  ch.  148.] 

[Sec.  1.]  [Idaho  judicial  district  —  divisions  of  district.]  That  section 
three  of  "An  Act  to  provide  the  times  and  places  for  holding  terms  of  the  United 
States  courts  in  the  States  of  Idaho  and  Wyoming,"  approved  July  fifth, 
eighteen  hundred  and  ninety-two,  as  amended  by  the  amendatory  Act  approved 
June  first,  eighteen  hundred  and  ninety-eight>,  be  amended  so  as  to  read  as  fol- 
lows: 

^^  Sec.  3.  That  for  the  purpose  of  holding  terms  of  the  district  court  said 
district  shall  be  divided  into  four  divisions,  to  be  known  as  the  northern,  cen- 
tral, southern,  and  eastern  divisions.  The  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Shoshone,  Kootenai,  and 
Bonner  shall  constitute  the  northern  division  of  said  district ;  and  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Latah,  Nez  Perce,  and 
Idaho  shall  constitute  the  central  division  of  said  district;  and  the  territory 
embraced  on  the  date  last  mentioned  in  the  coimties  of  Ada,  Boise,  Blaine, 
Cassia,  Twin  Falls,  Canyon,  Elmore,  Lincoln,  Owyhee,  and  Washington  shall 
constitute  the  southern  division  of  said  district;  and  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Bingham,  Bear  Lake,  Custer, 
Fremont,  Bannock,  Lemhi,  and  Oneida  shall  constitute  the  eastern  division  of 
said  district."    [36  Stat,  L.  927.] 

See  4  Fed.  Stat,  Annot.  27. 
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Sec.  2.  \Term8  —  transfer  of  pending  smts,  etc. —  offices  of  clerk,  etc, — 
deputy  clerk  at  Coeur  d'Alene  City,]  That  section  six  of  said  Act  as  amended 
by  the  Act  approved  June  first,  eighteen  hundred  and  ninety-eight,  be  amended 
po  as  to  read  as  follows : 

"  Sec.  6.  That  the  terms  of  the  district  court  for  the  northern  division  of 
the  State  of  Idaho  shall  be  held  at  Coeur  d'Alene  City  on  the  fourth  Monday 
in  May  and  the  third  Monday  in  November ;  for  the  central  division,  at  Mos- 
cow on  the  second  Monday  in  May  and  the  first  Monday  in  November ;  for  the 
southern  division,  at  Boise  City  on  the  second  Mondays  in  February  and  Sep- 
tember; and  for  the  eastern  division,  at  Pocatello  on  the  second  Mondays  in 
March  and  October;  and  the  provision  of  any  statute  now  existing  providing 
for  the  holding  of  said  terms  on  any  day  contrary  to  this  Act  is  hereby  repealed ; 
and  all  suits,  prosecutions,  process,  recognizance,  bail  bonds,  and  other  things 
pending  in  or  returnable  to  said  court  are  hereby  transferred  to,  and  shall  be 
made  returnable  to,  and  have  force  in  the  said  respective  terms  in  this  Act  pro- 
vided in  the  same  manner  and  with  the  same  effect  as  they  would  have  had  had 
said  existing  statute  not  been  passed. 

"  That  the  clerk  of  the  district  and  circuit  courts  for  the  district  of  Idaho 
and  the  marshal  and  district  attorney  for  said  district  shall  perform  the  duties 
appertaining  to  their  offices,  respectively,  for  said  courts  of  the  said  several 
divisions  of  said  judicial  district.  Whenever  in  the  judgment  of  the  district 
and  circuit  judges  the  business  of  said  courts  hereafter  shall  warrant  the  em- 
ployment of  a  deputy  clerk  at  Coeur  d'Alene  City,  new  books  and  records  may 
be  opened  for  the  said  court,  and  a  deputy  clerk  appointed  to  reside  and  keep 
Lis  office  at  Coeur  d'Alene  City.''    [86  8iat.  L.  928.] 

s. 

For  this  section  as  it  read  prior  to  this  amendment,  see  4  Fed.  Stat.  Annot.  701. 


An  Act  Transferring  ICariM  Connty  to  the  eastern  division  of  the  eastern  judicial  district  of 

Missouri. 

[Act  of  Feb.  7,  toil,  ch.  89.] 

[IfiBsouri  eastern  judicial  district  —  Maries  covnly  transferred  to  — 
pending  causes.]  That  the  county  of  Maries,  in  the  State  of  Missouri,  be  de- 
tached from  the  western  judicial  district  and  attached  to  the  eastern  division 
of  the  eastern  judicial  district  of  the  State  of  Missouri :  Provided,  That  courts 
of  the  western  district  shall  retain  and  exercise  jurisdiction  over  all  causes  and 
proceedings,  civil  and  criminal,  arising  in  or  coming  from  said  county  and 
begun  and  pending  at  the  date  of  the  taking  effect  of  this  Act,  and  of  all  crim- 
inal offenses  committed  in  said  county  prior  to  the  date  this  Act  goes  into  effect, 
the  prosecution  of  which  has  not  been  begun,  as  completely  as  if  this  Act  were 
not  passed.    [S6  Stat.  L.  897.] 


JURIES. 

See  JUDICIARY. 
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LABOR. 

Act  of  Hareh  4t  191 1.  Ch.  285. 260. 

Sec.  /,  Interstait  Commerce  Commission  —  Member  to  Act  ai  ArUtrmti^m^  360* 

CBCMS8-BBFBBENCBS. 

Miners*  Leibor  Lien  in  Alaska^  see  ALASKA. 

And  see  generally,  COMMERCE  AND  LABOR;  RAILROADS. 


[Sxo.  1.]  ^Interstate  Commerce  Cammisrian  —  member  to  act  ai  arbUra- 
tions.]  *  *  *  The  President  of  the  United  States  from  and  after  the  pas- 
sage of  this  Act  is  authorized  to  designate  from  time  to  time  any  member  of  the 
Interstate  Oonmieroe  Commission  or  of  the  Court  of  Commerce  to  exercise  the 
powers  conferred  and  the  duties  imposed  upon  the  chairman  of  the  Interstate 
Commerce  Commission  hy  the  provisions  of  the  ^^Act  concerning  carriers  ea- 
gaged  in  interstate  commerce  and  their  employees/'  approved  June  first, 
eighteen  hundred  and  ninety-eight;  and  the  member  so  designated,  during  the 
period  for  which  he  is  designated,  shall  have  the  powers  now  conferred  by  said 
Act  on  the  chairman  of  the  Interstate  Commerce  Commission.  [36  Stat.  L. 
1397.2 

TKb  is  from  the  Sundry  CivU  Appropriation  Act  of  Msrdi  4,  1911,  oh.  286. 
For  the  Act  of  June  1,  1898«  above  referred  to,  see  4  Fed.  Stat  Annot  784. 


LADING  AND  UNLADING. 

See  CUSTOMS  DUTIES. 


LAKE  MICHIGAN. 

Dumpif^  Refuse  in^  see  WATERS. 

Jurisdiction  of  Crimes  Committed  on,  see  CRIMES  AND  OFFENSES. 


LAND  DISTRICTS  AND  OFFICES. 

See  PUBLIC  LANDS. 


LETTER  CARRIERS, 

See  POSTAL  SEJtVICE. 

m 


LIBRARY. 

Of  Agricultural  Department^  ^t,  AGRICULTURE, 


LICENSES. 

Custom-house  Brokers^  see  CUSTOMS  DUTIES. 


LIENS. 

MariHnu  Imhs,  see  SHIPPING  AND  NAVIGATION, 
tmtrt'  Labtr  LUn  in  Alaska,  see  ALASKA, 


LIGHT-HOUSES. 

See  LIGHTS  AND  BUOYS. 


LIGHTS  AND  BUOYS. 

Act  of  JoBO  17, 1910*  Clu  801,  262. 

Sees.  1-2.  Additional  Aids  to  Navigation  —  Contracts  Authorized.    {Temporary)^ 

262. 

J.  Light-vessels  —  Restriction  of  Changing  Stations  of  Repealed^  262. 

4,  Bureau  of  Light-houses  —  Commissioner — Appointment  and  Salary  — 
Deputy^  Chief  Clerh^  Inspectors^  etc. —  Chief  Constructing  Engineer^ 
and  Superintendent  of  Naval  Construction  ^  Annual  Report — Dam- 
ages  from  Collisions  with  —  Adjustment  of  Claims^  262. 

J.  Employees  Transferred^  262. 

6,  Light-house  Board — Duties  Transferred^  263. 

7,  Light-house  Service  —  Control^   etc.^   of    Transferred  —  Light-house 

Establishment  —  Custody  of  Records^  etc.^  Transferred^  26  a. 
9.  Contracts  Required  for  MaterieUs^  etc.--  Open  Marhet  Purchases^  263. 
p.  Purchase  of  Sites^  263. 
10.  Administrative  Regulations^  263. 

//.  Light-house  Districts  —  Rearrangement  —  Inspectors  —  Salaries  — 
Ten^orary  Assignment  of  Army  and  Navy  Officers '•^Engineer  Offi- 
cer for  Mississippi  River  Districts  —  Detail  for  Construction^  etc.^ 

264. 
M2.  Appropriations  Transferred^  264. 
/J.  Laws  Repealed^  264. 
i4.  Effect^  264. 
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CROSS-REFERENCES. 

Estimates  for  Support  of,   see   ESTIMA  TES,   AP PROPRIA  TIONS,    AND 

REPORTS. 
And  see  generally,  TONNAGE  DUTIES. 


An  Act  To  authorize  additional  aids  to  nayigation  in  the  Ligjit-Hoiiae  Eatabliahment^  and  to 
provide  for  a  Bureau  of  Li^t-Hduses  in  the  Departinent  of  CoteaulrcO  ind  Labor,  and  for 
other  purposes. 

[Act  of  June  17,  1910,  ch.  301.] 

[Secs.  1-2.3  [^Additional  aids  to  navigation  —  contracts  authorized.^ 
[Temporary.']     , 

Sec.  3.  [lAghi-vessels  —  restriction  of  thanging  stations  of  repealed.^ 
That  the  provision  in  the  Act  entitled  "An  Act  making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending  June 
thirtieth^  nineteen  hundred  and  nine,  and  for  other  purposes,"  approved  May 
twenty-seventh,  nineteen  hundred  and  eight,  reading  as  follows,  to  wit:  "  Here- 
after no  light-ship  shall  be  removed  from  the  place  designated  for  its  station  in 
the  Act  authorizing  its  construction  and  be  stationed  elsewhere  except  upon 
express  authority  of  Congress/^  is  hereby  repealed,    [S6  Stat.  L.  637.] 

Sbo.  4.  [Bureau  of  light-houses  —  commissioner  —  appointment  and 
salary  —  deputy,  chief  cleric,  inspectors,  etc.  —  chief  constructing  engineer,  and 
superintendent  of  naval  construction  —  annual  report  —  damages  from  col- 
lisions with  —  adjustment  of  claims.]  That  hereafter  there  shall  be  in  the  De- 
partment of  Commerce  and  Labor  a  bureau  of  light-houses  and  a  commissioner 
of  light-houses,  who  shall  be  the  head  of  said  bureau,  to  be  appointed  by  the 
President,  who  shall  receive  a  salary  of  five  thousand  dollars  per  annum. 
There  shall  also  be  in  the  bureau  a  deputy  commissioner,  to  be  appointed  by 
the  President,  who  shall  receive  a  salary  of  four  thousand  dollars  per  annum, 
and  a  chief  clerk,  who  shall  perform  the  duties  of  chief  clerk  and  such  other 
duties  as  may  be  assigned  to  him  by  the  Secn'ctftry  of  Commerce  and  Labor 
or  by  the  commissioner.  There  shall  also  be  in  the  bureau  such  inspectors, 
clerical  assistants,  and  other  employees  as  may  from  time  to  time  be  authorised 
by  Congress,  and  there  shall  also  be  employed  one  chief  constructing  engineer 
at  a  salary  of  four  thousand  dollars  per  annum  and  one  superintendent  of  naval 
construction  at  a  salary  of  three  thousand  dollars  per' annum,  both  to  be  ap- 
pointed by  the  President.  The  commissioner  of  light-houses  shall  make  an 
annual  report  to  the  Secretary  of  Commerce  and  Labor,  who  shall  transmit  the 
same  to  Congress  at  the  beginning  of  each  regular  session  thereof;  and  such 
commissioner,  subject  to  the  approval  of  the  Secretary  of  Commerce  and  Labor, 
is  hereby  authorized  to  consider,  ascertain,  adjust,  and  determine  all  claims 
for  damages,  where  the  amount  of  the  claim  does  not  exceed  the  sum  of  five 
hundred  dolllirs,  hereafter  occasioned  by  collisions,  for  which  collisions  vessels 
of  the  Light-House  Service  shall  be  found  to  be  responsible,  and  report  the 
amounts  so  ascertained  and  determined  to  be  due  the  claimants  to  Congress  at 
each  session  thereof  through  the  Treasury  Department  for  payment  as  legal 
claims  out  of  appropriations  that  may  be  made  by  Congress  therefor.  [S5  Stat. 
L.  557.] 

Sec.  5.  [Employees  transferred.]  That  all  employees  of  or  in  the  Light- 
House  Board  or  the  Light-House  Establishment  are  hereby  transferred  to  the 
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bureau  of  light-houses,  excepting,  however,  army  and  navy  officers.  \36  Stat 
L.  637.^ 

Sec.  6,  \_Light^H(yuse  Board  —  duties  transferred.']  That  all  duties  per- 
formed and  all  power  and  authority  now  possessed  or  exercised  by  the  Light- 
House  Board,  under  any  provision  of  law  not  hereby  repealed,  are  hereby  trans- 
ferred to  and  imposed  and  conferred  upon  and  vested  in  the  commissioner  of 
lightrhouses,  under  the  direction  and  control  of  the  Secretary  of  Commerce  and 
Labor.  [86  Stat  L.  6S8.^ 

Sbc.  7.  [Lighi'Hotise  Service  —  control,  etc.,  of,  transferred  —  Light- 
Hovse  Establishment  —  custody  of  records,  etc.,  transferred.]  That  the  com- 
missioner of  light-houses  shall,  under  the  direction  sjid  control  of  the  Secretary 
of  Commerce  and  Labor,  have  charge  and  control  of  the  construction,  mainte- 
nance, repair,  illumination,  inspection,  and  superintendence  of  light-house 
depots,  supply  stations,  light  and  signal  stations,  light-houses,  light-vessels, 
light-house  tenders,  fog  signals,  submarine  signals,  beacons,  buoys,  day  marks, 
post-lantern  lights,  and  seamarks  and  their  appendages,  and  generally  of  the 
Light-House  Service;  and  the  charge  and  custody  of  all  the  archives,  books, 
documents,  drawings,  models,  returns,  apparatus,  and  other  things  appertaining 
to  the  Light^House  Establishment    186  Stat.  L.  688."] 

Sbc.  8.  [Contracts  required  for  nuUerials,  etc.  —  open  market  purchases.] 
That  all  materials  for  construction,  maintenance,  repair,  and  operation  shall 
be  procured  by  public  contracts,  under  such  regulations  as  may  from  time  to 
time  be  prescribed  by  the  commissioner,  subject  to  the  approval  of  th^  Secretary 
of  Commerce  and  Labor,  and  no  contract  shall  be  made  except  after  public 
advertisement  for  proposals  in  such  form  and  manner  as  to  secure  general 
notice  thereof,  and  the  same  shall  only  be  made  with  the  lowest  and  best  bidder 
therefor,  upon  security  deemed  sufficient  in  the  judgment  of  the  commissioner 
of  light-houses,  but  all  bids  may  at  any  time  be  rejected  by  the  commissioner : 
Provided,  however.  That  the  commissioner  of  light-houses  may  purchase  illumi- 
nating oil,  wicks,  and  chimneys  for  lights,  and  ground  tackle  for  light-vessels 
and  buoys,  and  to  an  amount  not  exceeding  five  hundred  dollars  at  any  one 
time,  other  materials  and  supplies  when  immediate  delivery  is  required  by  an 
exigency,  by  private  contract  or  in  the  open  market,  if  he  deems  it  for  the  best 
interests  of  the  service  so  to  do ;  but  such  purchases  shall  be  set  forth  in  the 
annual  report  of  the  commissioner  with  the  reasons  for  purchasing  other  than 
upon  bids  after  public  advertisement.    [86  Stat.  L.  688.] 

Skc.  9.  [Purchase  of  sites.]  That  the  commissioner,  under  the  direction 
of  the  Secretary  of  Commerce  and  Labor,  is  authorized,  whenever  an  appro- 
priation is  made  by  Congress  for  a  new  light-house,  the  proper  site  for  which 
does  not  be]ong  to  the  United  States,  to  purchase  the  necessary  land  for  such 
site,  provided  the  purchase  money  be  paid  from  the  amount  appropriated  for 
such  light-house  without  exceeding  the  limit  of  cost,  if  any,  fixed  in  such  case ; 
and  the  commissioner  of  light-houses  is  authorized  to  employ  temporarily 
draftsmen  for  the  preparation  of  plans  for  tenders  and  light-vessels  which  may 
be  authorized  by  Congress,  to  be  paid  from  the  respective  appropriations  there- 
for.  [86  Stat.  L.  688.} 

Sbc.  10.  [Administraiive  regvlaiions.]  That  the  commissioner  of  light- 
houses, under  the  direction  and  control  of  the  Secretary  of  Commerce  and 
Labor,  shall,  from  time  to  time,  prescribe  and  distribute  such  regulations  as  he 

268 


Act  tf  J«M  17,  1910.  LIGHTS  AND  BUOYS.  Atl  tf  Imao  17,  1910. 

f 

may  deem  proper  for  securing  an  efficient,  uniform,  and  economic  administra- 
tion of  the  Li^t-House  Service.   [S6  Stat.  L.  5S8.^ 

Sbo,  11.  [Light-house  districts  —  rearrangemeni  —  inspectors  —  salaries 
—  temporary  assignment  of  Army  and  Navy  oncers  —  engineer  officer  for 
Mississippi  river  districts  —  detail  for  construction,  etc.]  That  the  conmussioner 
of  light-hotises,  subject  to  the  approval  of  the  Secretary  of  Commerce  and  Labor, 
as  soon  as  practicable,  shall  rearrange  the  ocean,  gulf,  and  lake  coasts  and  the 
rivers  of  the  United  States,  Porto  Rico,  and  the  naval  station  in  Cuba  into  not 
exceeding  nineteen  light-house  districts,  and  a  light-house  inspector  shall  be 
assigned  in  chaige  of  each  district.  The  light-house  inspectors  shall  each  re- 
ceive a  salary  of  two  thousand  four  hundred  dollars  per  annum,  except  the 
inspector  of  the  third  district,  whose  salary  shall  be  three  thousand  six  hundred 
dollars  per  annum.  The  President  may,  for  a  period  not  exceeding  three  years 
from  the  taking  effect  of  this  section,  assign  army  and  navy  officers  to  act  in 
lieu  of  the  appointment  of  civilian  light-house  inspectors,  but  such  army  and 
navy  officers  shall  not  receive  any  salary  or  compensation  in  addition  to  the 
salary  or  compensation  they  are  entitled  to  as  such  army  or  navy  officers: 
Provided,  That  in  the  districts  which  include  the  Mississippi  River  and  its 
tributaries  the  President  may  designate  army  engineers  to  perform  the  duties 
of  and  act  as  inspectors.  The  President  may  detail  officers  of  the  Engineer 
Corps  of  the  United  States  Army  for  consultation  or  to  superintend  the  con- 
struction or  repair  of  any  aid  to  navigation  authorized  by  Congress.  [36  Stat. 
L.  6S8.] 

Seo.  12.  [^Appropriations  transferred.]  That  all  unexpended  appropria- 
tions which  shall  be  available  at  the  time  when  this  Act  takes  effect,  in  relation 
to  the  Light-House  Board,  the  Light-House  Establishment,  and  the  Light-House 
Service,  shall  be  available  from  the  time  that  this  Act  takes  effect  for  expendi- 
tures in  and  by  the  bureau  of  light-houses,  and  shall  be  treated  the  same  as 
though  the  bureau  of  light-houses  had  been  named  directly  in  the  Acts  making 
said  appropriations.   [86  Siat.  L.  BS9.] 

Sec.  13.  [Laws  repealed.']  That  sections  forty-six  hundred  and  fifty-three, 
forty-six  hundred  and  fifty-four,  forty-six  hundred  and  fifty-five,  forty-six  hun- 
dred and  fifty-six,  forty-six  hundred  and  fifty-seven,  forty-six  hundred  and 
fifty-eight,  forty-six  hundred  and  fifty-nine,  forty-six  hundred  and  sixty,  forty- 
six  hundred  and  sixty-three,  forty-six  himdred  and  sixty-four,  forty-six  hun- 
dred and  sixty-five,  forty-six  hundred  and  sixty-six,  forty-six  hundred  and 
sixty-seven,  forty-six  hundred  and  sixty-nine,  forty-six  hundred  and  seventy, 
and  forty-six  hundred  and  seventy-one  of  the  Revised  Statutes  of  the  United 
States  are  hereby  repealed.    [S6  Stat.  L.  6S9.] 

For  the  seetioiia  of  the  Beirised  Statutes  hereby  repealed,  see  the  title  Lioht^  Aim  BuoTS, 
4  Fed.  Stat  AoBot.  S20-834. 

Sbo.  14.  [Bif9el.'\  That  sections  four  to  thirteen,  inclusive,  of  this  Act, 
shall  take  effect  on  the  first  day  of  July  next  succeeding  its  passage.  \S6  Siat. 
L.  550.] 


LOCOMOTIVES, 

See  RA/LROADS. 


LONG  AND  SHORT  HAUIi. 

^K)t  INTERSTATE  COMMERCE. 


MAJL. 

See  POSTAL  SERVICEr- POST-OFFICE  DEPARTMENT. 


MARINE  CORPS. 

DiscriminaHM  againsi  United  States  Umform^  see  UNIFORMS. 


MARINE  SCHOOLS. 

See  EDUCATION. 


MARITIME  LIENS. 


See  SHIPPING  AND  NAVIGATION. 


MARSHALS. 

St»  JUDICIAL  OFFICERS. 


MASTER  AND  SERVANT, 

Emfieyers'  Liability,  see  RAILROADS, 


MILITARY  ACADEMY. 

Act  of  April  19,  1910^  Ch.  174,  266. 

Sec.  I.  Senior  Medical  Officer  to  Bf  Profcs^r  of  Military  Hygiene^  2^^. 
Cadets — Admission  of  Sufce^orf  ^(fr  Three  Year^  Course^  266. 
Hazing  —  Regulations  to  Prescribe  Penalty  for  —  Court-martial  Trials — 

^€c^  of  ^ismi^s0l  ^  InponmtM  J^ws  S^alei'-^Pifp^ai  ^  Peni^ 

ifig  CaseSy  266. 

Act  of  HaFCh  8,  1911,  Ch.  207,  267. 

Sec.  I.  Pay  of  Acting  First  Sergeant  of  Detachment  of  Engineers^  267. 


Aa  Act  ICaldiig  appropriatiope  f^r  ^Oo^  fUHport  f f  to^  MUll^  Academy  for  the  fiacal  yux 
ending  June  thirtieth,  nineteen  hundred  and  eleven,  and  for  other  pmpoiee. 

\Act  of  Apra  i9,  1910,  ch.  174.^ 

[Seo.  1.]   ^Senior  medical  cffficer  to  he  professor  of  military  hygiene.'] 

*  *  *  Hereafter  any  officer  detailed  from  the  Medical  Corps  of  the  army 
lis  senior  medical  officer  of  the  post  at  the  Military  Academy^  whose  rank  shall 
not  be  below  that  of  li^ut^panjt^calon^l,  shalj  1^  th^e  p^fessor  of  military 
hygiene.    [36  Stat.  L.  81^.'] 

[Cadets  —  admission  of  sv^eessor^,  after  ikree  years*  course.]  ♦  ♦  ♦ 
Hereafter,  for  six  years  from  July  first,  anno  Domini,  nineteen  hundred  and 
ten,  whenever  any  cadet  shall  have  finished  three  years  of  his  course  at  the 
United  States  Military  Academy,  his  suoeessor  may  be  admitted  to  the  Acad- 
emy; and  the  corps  of  cadets  is  hereby  increased  to  meet  this  provision.  [S6 
Stat.  L.  SeS.] 

[Hazing  —  regulations  to  prescribe  penaity  for  —  court-martial  trials  — 
effect  of  dismissal  —  inconsistent  lonvs  repeqied  —  disposal  x>f  pending  cases^ 

♦  ♦  *  The  portion  of  the  Act  of  Congress  entitled  ^'An  Act  making  appro- 
priations for  the  support  of  the  Military  Academy  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  two,  and  for  other  purposes/'  approved 
March  second,  nineteen  hundred  and  one,  prescribing  penalty  for  hazing,  is 
hereby  amended  to  read  as  follows : 

"  That  the  superintendent  of  the  IJpited  States  Military  Academy,  subject 
to  the  approval  of  the  Secretary  of  War,  shall  make  appropriate  regulations  for 
putting  a  stop  to  the  practice  of  hazing,  such  resnlations  to  prescribe  dismissal, 
ruspension,  or  other  adequate  punishments  for  mfraotions  of  the  same,  and  to 
embody  a  clear  definition  of  hazing. 

'^  That  any  cadet  who  shall  be  charged  with  offenses  under  such  regulations 
which  would  involve  his  dismissal  from  the  academy  shall  be  granted,  upon 
his  written  request,  a  trial  by  a  general  court-martial,  and  any  cadet  dismissed 
from  the  academy  for  hazing  shall  not  thereafter  hp  reappointed  to  the  corps 
of  cadets  nor  be  eligible  for  appointment  as  a  oommiasioiiM  oifiMr  in  the  Army 
or  ^avy  or  Marine  Corps  until  two  years  after  the  graduation  of  the  class  of 
which  he  was  a  member. 


A«t  of  April  19,  19ia 


MILITARY  ACADEMY. 


A«l  of  JUreh  S,  1911. 


^^  That  all  Acts  and  parts  of  Acts  inconsistent  witli  the  provisions  of  this 
Act  are  hereby  repealed." 

The  regulations  of  the  United  States  Military  Academy  upon  the  subject 
of  hazing  having  been  modified,  the  Secretary  of  War  is  hereby  authorized  to 
dispose  of  any  cases  which  are  now  pending,  aod  in  which  final  action  has  not 
vet  been  taken,  under  the  provisions  of  the  said  regulations  as  modified.  \SQ 
hat  L.  S2S.] 

For  tbat  portion  of  tlie  Act  of  Mmrch  2|  1901i  hereby  gm^clod,  oiee  4  It^  Stat.  Annot. 
883. 
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Aa  Act  MaldQg  appropriations  for  the  support  of  the  MiUttry  Acf demy  ftr  the  flical  year 
ending  Jniie  mrtieth,  nineteen  hundred  and  twelve,  and  for  other  pnrposei. 

[Act  of  March  d,  1911^  cih.  967,1 

[Sec.  1.]  IPa^  of  a/^tirkg  fivBt  isf^ant  of  dstathment  of  engineers.]  ♦  ♦  ♦ 
That  hereafter  the  pay  and  allowances  of  the  acting  first  sergeant  of  the  United 
States  Military  Academy  detachment  of  engineers  shall  \m  tiie  amne  »i  the  pay 
and  allowances  of  a  first  sergeant  of  a  compaoy  of  engineera:  And  prQv%d$d 
/  urther.  That  when  an  acting  first  sergeant  of  the  detachment  of  engineers  may 
hereafter  be  retired,  his  retired  pay  and  allowances  shall  be  the  same  as  the 
pay  and  allowances  of  a  retired  first  sergeant  of  a  company  of  engineers,  [^0 
Stat.  L.  1019.2 


MILITARY  SECRETS. 


See  NATIONAL  DEFENSE  SECRETS. 


MILITIA. 

Aet  of  April  21,  i910t  Ch.  i84t  268. 

AUotments  to  States^  etc.^  AvailaUe/or  yaini  Mamwtrs^  iyoS'^CniU 
in  Accounts^  268. 

Aet  of  April  21,  1910,  Clu  185,  268. 

Participation  in  Army  maneuvers^  etc.  —  District  of  CMutnUa  Addid^^ 
Pcg^  —  Army  AfpropHaOons  Not  to  Be  Used-^  Use  0/  Anmtai  Allot- 
meni  to  States^  etc.  —  Statement  of  Expenses  —  Regular  Arm^  Ojficer  to 
Retain  Command^  a68. 

CBOBS-RBFEBBMCES. 

Issue  of  Automatic  Pistols  for,  see  WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT. 
Rank  of  Officers,  see  ARTICLES  OF  WAR. 


Aa  Act  To  proriAo  for  tlio  paimiOBt  of  ozpenito  i&Tdhrod  by  tbo  paitkipotioa  of  tbo  Bilitio 
in  Jotat  Buaomrtn  with  tbo  BognUr  Army  during  tbo  soooon  of  ninotoon  bandrod  and 
oifbt 

[Aet  of  ApHl  91,  1910,  eh.  184.] 

\_AUotfnefUs  to  dates,  etc.,  available  far  joint  maneuvers,  1908  —  credit  in 
accounts.']  That  the  disbursing  officers  of  the  several  States,  Territories^  and 
the  District  of  Columbia  are  hereby  authoried  to  pay  from  allotments  under 
section  sixteen  hundred  and  sixty-one,  Revised  Statutes,  as  amended,  such  sums 
aH  may  be  necessary  to  settle  accounts  incurred  by  the  several  States,  Territories, 
and  the  District  of  Columbia  for  expenses  involved  by  the  participation  of  the 
militia  in  joint  encampments  with  the  Regular  Army  during  the  season  of 
nineteen  hundred  and  eight:  Provided,  That  the  accounting  officers  of  the 
Treasury  are  hereby  authorized  and  directed  to  credit  such  disbursements.  {36 
Stat.  L.  SeO.] 

For  R.  &  soa  1661,  ooo  4  Fod.  Stat.  Annot 


An  Act  To  fvrtber  amond  tbo  Act  ontitled  *'An  Act  to  promoto  tbo  offidoncy  of  bio  miliiia, 
and  for  otbor  pnTpoooi/*  approrod  January  twonty-iinti  ninotoon  bnndrod  and  tbtoo. 

[Act  of  ApHl  21,  1910,  efc.  tSS.] 

IPartidpatian  in  army  maneuvers,  etc.  —  District  of  Columbia  added  — 
pay  —  army  appropriaiions  not  to  he  used  —  tise  of  annual  aUoimenl  to  states^ 
etc.  —  statement  of  expenses  —  Regular  Army  (ffficer  to  retain  comv^andA 
That  section  fifteen  of  the  Act  entitled  ^^An  Act  to  promote  the  efficiency  of 
the  militia,  and  for  other  purposes/'  approved  January  twenty-first,  nineteei) 
hundred  and  three,  as  amended  by  the  Act  entitled  ^^An  Act  to  further  amend 
the  Act  entitled  ^An  Act  to  promote  the  efficiency  of  the  militia,  and  for  other 
purposes,'  approved  May  twenty-seventh*  nineteen  hundred  and  eight,"  be,  and 
the  same  is  hereby,  amended  so  as  to  read  as  follows: 


Ail  «ff  AfffU  tl,  ItlO.  MILITIA.  Atd  «ff  AirU  SI,  ItlA 

''  Sbc.  15.  That  the  Secretary  of  War  is  authorized  to  provide  for  partici- 
pation bj  any  part  of  the  organized  militia  of  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  on  the  request  of  the  governor  of  a  State  or  Territory,  or  the 
commanding-general  of  the  militia  of  the  District  of  Columbia,  in  the  encamp- 
ments, maneuvers,  and  field  instruction  of  any  part  of  the  Begular  Army,  at 
or  near  any  militaiy  post  or  camp  or  lake  or  sea-coast  defenses  of  the  United 
States.  In  such  case  the  organized  militia  so  participating  shall  receive  the 
same  pay,  subsistence,  and  transportation  as  is  provided  by  law  for  the  officers 
and  moi  of  the  Begular  Army,  and  no  part  of  the  sums  appropriated  for  the 
support  of  the  Begular  Army  shall  be  used  to  pay  any  part  of  the  expenses  of 
the  organized  militia  of  any  State  or  Territory  or  tibe  District  of  Columbia, 
while  engaged  in  joint  encampments,  maneuvers,  and  field  instruction  of  the 
Begular  Amy  and  militia :  Provided,  That  the  Secretary  of  War  is  authorized, 
tinder  requisition  of  the  governor  of  a  State  or  Territory  or  the  commanding- 
general  of  the  militia  of  the  District  of  Columbia,  to  pay  to  the  quartermaster- 
general,  or  such  other  officer  of  the  militia  as  may  be  duly  designated  and  ap- 
pointed for  the  purpose,  so  much  of  its  allotment,  under  the  annual  appropria- 
tion authorized  by  section  sixteen  hundred  and  sixty-one,  Bevised  Statutes,  as 
amended,  as  shall  be  necessary  for  the  payment,  subsistence,  transportation, 
and  other  expenses  of  such  portion  of  the  organized  militia  as  may  engage  in 
encampments,  maneuvers,  and  field  instruction  with  any  part  of  the  Begular 
Army  at  or  near  any  military  post  or  camp  or  lake  or  sea-eoast  defenses  of 'the 
tTnited  States,  and  the  Secretary  of  War  shall  forward  to  Congress,  at  each 
session  next  after  said  encampments,  a  detailed  statement  of  the  expense  of 
such  encampments  and  maneuvers :  Provided,  That  the  command  of  such  mili- 
tary post  or  camp  and  the  officers  and  troops  of  the  United  States  there  stationed 
shall  remain  with  Ae  regular  commander  of  the  post  without  regard  to  the 
rank  of  the  commanding  or  other  officers  of  the  militia  temporarily  so  encamped 
within  its  limits  or  in  its  vicinity:  Provided  further.  That  except  as  herein 
specified  the  right  to  command  during  such  joint  encampments,  maneuvers,  and 
field  instruction  shall  be  governed  by  the  rules  set  out  in  Articles  One  hundred 
and  twenty-two  and  .One  hundred  and  tWenly-four  of  the  rules  and  articles  for 
the  government  of  the  armies  of  the  United  States."   [36  Stat.  L.  Sg9.^ 

Seetkm  16  of  the  Act  of  Jan.  21,  1903,  as         For  R.  S.  tee.  1661,  as  amended,  see  1900 
it  read  prior  to  this  amendment,  is  given  in      Supp.  Fed.  Stat  Annot.  843. 
1909  Supp.  Fed.  Stat  Annot.  849. 


MINERAL  LANDS,  MINES,  AND 

MINING. 

Act  of  May  16,  1010,  Ch.  240,  ajo. 

Sec,  7.  Bureau  of  Mines — EstMisked  in  Interior  Dtpartment — Director  to  Be 
Appointed,  270. 
i?.  ^Dutits,  570. 
J.  Secret Aryio  Furnish  Offices,  Clerks^  r/r.,  471. 

4.  Trahsfer    of   Ifwesti^ations  from   Geological   Survey  —  Apprcpriioioms 

Transferred — Employees^  etc.^  Transferred^  271. 

5.  No  Authority  over  Mines^  etc,^  in  States^  271. 

6.  Effect^  271. 

Joint  ftesolutlon  of  June  25,  1910,  Mo«  86,  t;x. 

Sec.  I.  Bureau  of  Mities  —  Editions  of  Publications  limited^  171. 
2,  Additional  Copies  to  Meet  Demands^  271. 

Act  of  Varcli  2, 1^11,  Ch.  201, 271. 

Locators  of  Mineral  Oil  lands  —  Patents  Not  to  Be  Denied^  Solely  for 
Tmnsfer  befwe  Disc&very^  ttc.^  271. 

CBOSS-JftEFCIBXiMCnE:. 

In  Aiasha,  see  ALASKA. 


An  Act  To  eaUUiah  in  the  Department  of  the  Interior  a  Bnrean  of  Minea. 

[Aet  of  M09  le^  1910,  4Slt.  J9M.] 

[SBa  10  [BweoASL  of  Mines  —  establUiied  in  Interior  Depmrtment  — 
director  io  he  appomted."]  That  there  is  hereby  established  in  the  Department 
of  the  Intericnr  a  baF^au,  to  be  called  the  Bureau  4>f  Mines,  and  a  direcftor  of 
said  bureau,  who  shall  be  thoroughly  equipped  for  the  dttities  of  said  office  by 
technical  education  and  experience  and  who  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum ;  and  there  shall  also  be  in  the  said 
bureau  such  experts  and  other  employees  as  may  from  time  to  time  be  author- 
ized by  Congress.   [36  Stat  L.  S69.'\ 

Sec.  2.  ^Dviies.]  That  it  shall  be  the  province  and  duty  of  said  bureau 
and  ite  director,  under  the  direction  of  the  Secretary  of  the  Interior,  to  make 
diligent  investigation  of  the  methods  of  mining,  especially  in  relation  to  the 
safety  of  miners,  and  the  appliances  best  adapted  to  prevent  accidents,  the 
possible  improvement  of  conditions  under  which  mining  operations  are  carried 
on,  the  treatment  of  ores  and  other  mineral  substances,  the  use  of  explosives 
and  electricity,  the  prevention  of  accidents,  and  other  inquiries  and  technologic 
investigations  pertinent  to  said  industries,  and  from  time  to  time  make  such 
public  reports  of  the  work,  investigations,  and  information  obtained  as  the 
Secretary  of  said  department  may  direct,  with  the  recommendations  of  such 
bureau.  IS6  Stat.  L.  370.^ 

270 


JM  «f  Kif  If,  1010.  MINERAL  LANDS,  ETC.  Aet  of  heatoIi  2,ioil« 

Sko*  8.*  ^Secretary  to  furnish  offices,  clerks,  etc.]  That  the  Secretary  of 
the  Interior  shall  provide  the  said  bureau  with  furnished  offices  in  the  city  of 
WMhington,  with  such  books,  records,  stationery,  and  appliances,  and  sue)) 
assistants^  clex'ks,  stenographers,  typewriters,  and  other  employees  as  may  be 
necessary  for  the  proper  discharge  of  the  duties  imposed  by  this  Act  upon  such 
bureau,  fixing  the  compensation  of  such  clerks  and  employees  within  appropria- 
tions made  for  that  purpose.   \_Sd  Stat.  L.  37 0.] 

Sec.  4.  [^Transfer  of  invesiigcdions  from  Geological  Survey  —  approprior 
lions  transferred  —  employees^  etc.,  transferred.]  That  the  Secretary  oi  the 
Interior  is  hereby  authorized  to  transfer  to  the  Bureau  of  Mines  from  the 
United  States  Geological  Survey  the  supervision  of  the  investigations  of  struc- 
tural materials  and  the  analyzing  and  testing  of  coals,  lignites,  and  other 
mineral  fuel  substances  and  the  mtestigation  as  to  the  causes  of  mine  ex- 
plosions ;  and  the  appropriations  made  for  such  investigations  may  be  expended 
under  the  supervision  of  the  Director  of  the  Bureaiu  of  Mines  in  manner  as 
if  the  same  were  so  directed  in  the  appropriations  Acts;  and  such  investiga- 
tions shall  hereafter  be  within  the  province  of  the  Bureau  of  Mines,  and  shall 
cease  and  determine  under  the  organization  of  the  United  States  Geological 
Survey;  and  such  experts,  employees,  property  and  equipment  as  are  now 
employed  or  used  by  the  Geological  Survey  in  connection  with  the  subjects 
herewith  transferred  to  the  Bureau  of  Mines  are  directed  to  be  transferred  to 
said  bureau.   [56  Stat*  L.  870.] 

Sec.  5.  \_No  authority  over  mines,  etc.,  in  staies.]  That  nothing  in  this 
Act  shall  be  construed  as  in  any  way  granting  to  any  officer  or  employee  of  the 
Bureau  of  Mines  any  right  or*  authority  in  connection  with  the  inspection  or 
supervision  of  mines  or  metallurgical  plants  in  any  State.   \^S6  Stat.  L.  370.] 

Sec.  6.  \_Effect.']  This  Act  shall  take  effect  and  be  in  force  on  and  after 
the  first  day  of  July,  nineteen  hundred  and  ten.    ^36  Stat.  L.  370.] 

Joint  Sesolntion  Limiting  the  editions  of  the  publications  of  the  Bureau  of  Wnm. 

[Joint  Resolution  of  June  25,  19 lO,  No.  86. t 

[Sec.  1.]  [Bureau  of  Mines  - —  ediiions  of  pubticaiions  limited.]  That  the 
publications  of  the  Bureau  of  Mines  shall  be  published  in  such  editions  as 
recommended  by  the  Secretary  of  the  Interior,  but  liot  to  exceed  ten  thousand 
copies  for  the  first  edition.   \_36  Stat.  L.  883.] 

Sec.  2.  \_Additional  copies  to  meet  demands.]  That  whenever  the  edition 
of  any  of  the  publications  of  the  Bureau  of  Mines  shall  have  become  exhausted 
and  the  demand  for  it  continues,  there  shall  be  published,  on  the  requisition  of 
the  Secretary  of  the  Interior,  as  many  additional  copies  as  the  Secretary  of  the 
Interior  may  deem  necessary  to  meet  the  demand.    [36  Stat.  L.  88 3."] 

An  Act  To  protect  the  locators  in  good  faith  of  oil  and  gas  lands  who  shall  have  elfected  an 
actual  discovery  of  oil  or  gas  on  the  public  lands  of  the  United  States,  or  their  successors 
in  interest. 

[Act  of  March  2,  1911,  ch.  901.] 

[Locators  of  minercA  oil  lands  —  patents  not  to  he  denied,  solely  for  transfer 
he  fore  discovery,  etc.]  That  in  no  case  shall  patent  be  denied  to  or  for  any 
lands  heretofore  located  or  claimed  under  the  mining  laws  of  the  United  States 
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containing  petroleum,  mineral  oil,  or  gas  solely  because  of  any  transfer  or 
assignment  thereof  or  of  any  interest  or  interests  therein  by  the  original  locator 
or  locators,  or  any  of  them,  to  any  qualified  persons  or  person,  or  corporation, 
prior  to  discovery  of  oil  or  gas  therein,  but  if  such  claim  is  in  all  other  respects 
valid  and  regular,  patent  therefor  not  exceeding  one  hundred  and  sixty  acres 
in  any  one  claim  shall  issue  to  the  holder  or  holders  thereof,  as  in  other  cases : 
Provided,  however.  That  such  lands  v^ere  not  at  the  time  of  inception  of 
development  on  or  under  such  claim  withdraivn  from  mineral  entry.  [^6  Stat. 
L.  1016.} 


MINTS- 


See  COINAGE,  MINTS,  AND  ASSAY  OFFICES. 


MISBRANDING. 

Of  InsicHcidts,  see  AGRICULTURE. 


MONEY. 


See  COINAGE,  MINTS,  AND  ASSAY  OFFICES;  PUBLIC  MONEY. 


MONEY  ORDERS. 


%^  POSTAL  SERVICE  — POST-OFFICE  DEPARTMENT. 
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MONEY  PAID  INTO  COURT. 

Aet  of  Hareh  8, 1911 ,  Ch.  224,  273. 

Monty  Paid  into  Court — Order  of  Withdrawal — Unclaimed  Money  — 
Payment  on  Order  of  Court  —  Permanent  Appropriation  —  Applicable 
to  Prior  Deposits^  273. 


Aa  Act  To  amend  Mction  nine  hvndied  and  niaety-tlx  of  tho  Soriood  SUtutOi  of  tbo  Uaitod 
StatM  M  amoiidod  \sf  the  Act  of  Fobnuury  nlnoteoBtlit  oightoeii  hmidxod  and  nintty- 

[A&t  of  Mareh  3,  1911f  eh.  224.] 

IMoney  paid  into  court  —  order  of  withdrawal  —  unclaimed  money  — 
payment  on  order  of  court  —  pemhtLnerU  appropriation  —  applicable  to  prior 
depoBUs.^  That  section  nine  hundred  and  ninety-six  of  the  Revised  Statutes 
of  the  United  States  as  amended  by  the  Act  of  February  nineteenth,  eighteen 
hundred  and  ninety-seven,  is  hereby  amended  so  as  to  read  as  follows : 

^  S6C.  996.  No  money  deposited  as  aforesaid  shall  be  withdrawn  except  by 
order  of  the  judge  or  judges  of  said  court,  respectively,  in  term  or  in  vacation, 
to  be  signed  by  such  judge  or  judges,  and  to  be  entered  and  certified  of  record 
by  the  clerk ;  and  every  such  order  shall  state  the  cause  in  or  on  accoimt  of 
which  it  is  drawn.  ' 

In  every  case  in  which  the  ri^t  to  withdraw  money  so  deposited  has  been 
adjudicated  or  is  not  in  dispute  and  such  money  has  remained  so  deposited  for 
at  least  five  years  unclaimed  by  the  person  entitled  thereto,  it  shall  be  the  duty 
of  the  judge  or  judges  of  said  court,  or  its  successor,  to  cause  such  money  to  be 
deposited  in  the  Treasury  of  the  United  States,  in  the  name  and  to  the  credit 
of  the  United  States :  Provided,  That  any  person  or  persons  or  any  corporation 
or  company  entitled  to  any  such  money  may,  on  petition  to  the  court  from  which 
the  money  was  received,  or  its  successor,  and  upon  notice  to  the  United  States 
attorney  and  full  proof  of  right  thereto,  obtain  an  order  of  court  directing  the 
payment  of  such  money  to  the  claimant,  and  the  money  deposited  as  aforesaid 
shall  constitute  and  be  a  permanent  appropriation  for  payments  in  obedience 
to' such  orders,  and  this  Act  is  applicable  to  all  money  deposited  in  the  Treasury 
of  the  United  States  in  accordance  with  section  nine  hundred  and  ninety-six, 
Bevised  Statutes  of  the  United  States,  as  amended  February  nineteenth, 
eighteen  hundred  and  ninety-seven/'  [S6  Stat.  L.  108S.'] 

For  B*  8.  ooe,  096  aa  it  road  prior  to  this  amflndmonty  aoo  6  Fod.  Stat.  Annot*  7L 


MOTOR  BOATS. 


See  COLLISIONS. 
F.  8.  A.  Supp.— 18  STB 


XATIONAI.  DEFENSE  SEORBTS. 

Aettf  March  S,  1911,  Ch.  226,  274. 

S££.  I.  XationaJ  Deffnse — Offenses  Specified — OUmning  Unlawful  Informa- 
tion —  Obtaining  Photographs^  Sketches^  Ptans^  etc.  — Receiving  Unlaw^ 
ftd  Information  —  Communicating  Information — Disclosing  Plans^  etc, 
—  Punishment^   274. 
^.  Pum'shment  for  Communication  to  Foreign  Gavernmenis^  etc.^  274. 
J.  yurisdiction  for  Offenses  on  High  Seas — In  tA€  Philippines^  275. 


Aa  Act  To  pxeTcnf^the  diaotenie  of  aatioBal  definn  McratiL 
[Ad  of  March  3,  1911,  cfc.  220.] 

[Sic.  1.]  {Natiotuil  defense  —  offenses  specified  —  obtaining  unlawful 
information  —  obtaining  photographs,  sketches,  plans,  etc.  —  receiving  utdaw^ 
fid  information  —  communicating  information  —  disclosing  plans,  etc,  —  pun- 
ishmeni.]  That  whoever,  for  the  purpose  of  obtaining  information  respecting 
the  national  defense,  to  which  he  is  not  lawfully  entitled,  goes  upon  any  vessel, 
or  enters  any  navy-yard,  naval  station,  fort,  lAttery,  torpedo  station,  afsenal, 
eamp,  factory,  buildings  office,  or  other  place  connected  with  the  national  de- 
fense, owned  or  constructed  or  in  process  of  construction  by  the  United  States, 
or  in  the  possession  or  under  the  control  of  the  United  States  or  any  of  its 
authorities  or  agents,  and  whether  situated  within  the  XJnited  States  or  in  aHy 
place  noncontiguous  to  but  subject  to  the  jurisdicti<m  thereof;  or  whoever,  when 
lawfully  or  unlawfully  upon  any  vessel,  or  in  or  near  any  such  place,  witiiout 
proper  authority,  obtains,  takes,  or  makes^  or  attempts  to  obtain,  take,  or  make, 
any  document,  sketch,  photograph,  photographic  n^ative,  plan,  model,  or 
knowledge  of  anything  connected  with  the  national  defense  to  which  he  is  not 
entitled;  or  whoever,  without  proper  authority,  receives  or  obtains^  or  und^- 
takes  or  agrees  to  receive  or  obtain,  from  any  person,  any  such  documenty  ^etoh, 
photograph,  photographic  negative,  plan,  model,  or  knowledge;  knowing  the 
same  to  have  been  so  obtained,  taken,  or  made ;  or  whoever,  having  possession 
of  or  control  over  any  such  document,  sketch,  photograj^  photographic  nega- 
tive, plan,  model,  or  knowledge*  willfully  and  without  proper  authority,  eofnH" 
municates  or  attempts  to  communicate  the  same  to  any  person  not  entitled  to 
receive  it,  or  to  whom  the  same  ought  not,  in  the  interest  of  the  national  defense^ 
be  communicated  at  that  time ;  or  whoever,  being  lawfully  intrusted  with  any 
such  document,  sketch,  photograph,  photographic  negative,  plim,  model,  or 
knowledge,  willfully  and  in  breach  of  his  trust,  so  communicates  or  attempts  to. 
communicate  the  same,  shall  be  fined  not  more  than  one  thousand  dollars,  or 
imprisoned  not  more  than  one  year,  or  both.   \_S6  Stat.  L.  1084^'} 

Sec.  2.  [Punishment  for  communication  to  foreign  governments,  etc."] 
That  whoever,  having  committed  any  offense  defined  in  the  preceding  section, 
communicates  or  attempts  to  communicate  to  any  foreign  government,  or  to  any 
as^nt  or  employee  thereof,  any  document,  sketch,  pnotograph,  photographic 
negative,  plan,  model,  or  knowledge  so  obtained,  taken,  or  made,  or  so  intrusted 
to  him,  shall  be  imprisoned  not  more  than  ten  years.    [56  Stat.  L.  1086.1 
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Sec.  3.  [Jurisdiction  for  offenses  on  high  seas — in  the  Philippines.'] 
That  offenses  against  the  provisions  of  this  Act  committed  upon  the  high  seas 
or  elsewhere n^utside  of  a  judicial  district  shall  be  cognizable  in  the  district 
where  the  offender  is  found  or  into  which  he  is  first  brought ;  but  offenses  here- 
under committed  within  the  Philippine  Islands  shall  be  cognizable  in  any  court 
cf  said  islands  having  original  jurisdiction  of  criminal  cases,  with  the  same 
right  of  appeal  as  is  given  in  other  criminal  cases  where  imprisonment  exceed- 
ing one  year  forms  a  part  of  the  penalty ;  and  jurisdiction  is  hereby  conferred 
upon  sudi  courts  for  su(^  purpose.   [S6  Stat.  L.  1086.1 


NATIONAL  FORESTS. 


See  FUBUC  LANDS;  TIMBER  LANDS  AND  FOREST  RESERVES. 


NATURALIZATION. 

Act  of  June  25t  1910*  Gh.  401,  276. 

Sec.  I.  Extra  Allowance  to  Clerks  of  Courts  —  Salaries  Allowed  to  AddiHammt 
Naturalization  Clerks — lAmii  —  Continuance  at  Beginnit^  of  Fisemi 
Year  —  Mode  of  Payment^  etc.^  276. 

2.  Payment  for  Clerical  Assistance — /Restriction  »-  Appropriation  —  Regular 
tions  —  Limits  277. 

J,  Petitions  for  CitisensMp  —  Issue  of  NaturaliuUion  Pc^rs  witkoui  Dec- 
laration in  Certain  Cases^  277. 

Aet  of  Feb.  24,  1011*  Gh.  151,  278. 

Insane  Alien  —  Completion  of  Naturalization  fy  Wife^  etc,^  of^  to  Make 
Homestead  Entry^  278. 


Aa  Act  To  amend  tectioii  thirteoi  of  an  Act  ontiflod  ^An  ^et  to  ostabliah  a  Bvroaii  of  Im- 
micratloa  and  Naturalifatioii»  ai^  to  proyide  for  a  imifonn  nilo  for  tlM  aatvialisatioB  of 
alma  thzovghoiit  the  United  Statea,"  and  for  other  natoralisatiott  pnrpoiea, 

[AiA  of  June  M,  1910,  eh.  401.} 

[Sec.  1.]  lExtra  aUowwnce  to  clerks  of  courts  —  salaries  allowed  to  addi- 
Honal  naturalization  clerks  —  limit  —  continuance  at  beginning  of  fiscal  year 
—  mode  of  payment,  etc.]  That  section  thirteen  of  the  Act  approved  June 
twenty-ninth,  nineteen  hundred  and  six,  entitled  ^^An  Act  to  establish  a  Bureau 
of  Immigration  and  Naturalization,  and  to  provide  for  a  uniform  rule  for  the 
naturalization  of  aliens  throughout  the  United  States/'  is  hereby  amended  b ' 
striking  out  the  last  sentence  of  the  section,  which  reads  as  follows :  ''And  in 
case  the  clerk  of  any  court  collects  fees  in  excess  of  the  sum  of  six  'thousand 
dollars  in  any  one  year,  the  Secretary  of  Commerce  and  Labor  may  allow  to 
such  clerk  from  the  money  which  the  United  States  shall  receive  additional 
compensation  for  the  employment  of  additional  cle.rical  assistance,  but  for  no 
other  purpose,  if  in  the  opinion  of  the  said  Secretary  the  business  of  such  clerk 
warrants  such  allowance,"  and  inserting  in  lieu  thereof  the  following: 

^'And  in  case  the  clerk  of  any  court  exercising  naturalization  jurisdiction 
collects  fees  in  excess  of  the  sum  of  six  thousand  dollars  in  any  fiscal  year  the 
Secretary  of  Commerce  and  Labor  may  allow  salaries,  for  naturalization  pur- 
poses only,  to  pay  for  clerical  assistance,  to  be  selected  and  employed  by  that 
clerk,  additional  to  the  clerical  force,  for  which  clerks  of  courts  are  required 
by  this  section  to  pay  from  fees  received  by  such  clerks  in  naturalization  pro- 
ceedings, if  in  the  opinion  of  said  Secretary  the  naturalizaticm  business  of  such 
clerk  warrants  further  additional  assistance :  Provided,  That  in  no  event  shall 
the  whole  amount  allowed  the  clerk  of  a  court  and  his  assistants  exceed  die 
one-half  of  the  gross  receipts  of  the  office  of  said  clerk  from  naturalization 
fees  during  such  fiscal  year:  Provided  further.  That  when,  at  the  close  of  any 
fiscal  year,  the  business  of  such  clerk  of  court  indicates  in  the  opinion  of  the 
Secretary  of  Commerce  and  Labor  that  the  naturalization  fees  for  the  succeed- 
ing fiscal  year  will  exceed  six  thousand  dollars  the  Secretary  of  Commerce  and 
Labor  may  authorize  the  continuance  of  the  allowance  of  salaries  for  the  addi- 
tional clerical  assistance  herein  provided  for  and  employed  on  the  last  day  of 
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ibe  fiscal  year  until  such  time  as  the  remittances  indicate  in  the  opinion  of  said 
Secretary  that  the  fees  for  the  then  curirent  fiscal  year  will  not  be  sufficient  to 
allow  the  additional  clerical  assistance  authorized  by  this  Act 

^'  That  payment  for  the  additional  clerical  assistance  herein  authorized 
shall  be  in  the  manner  and  under  such  regulations  as  the  Secretary  of  Com- 
merce and  Labor  may  prescribe."   [36  Stat.  L.  829.'] 

For  8ec.,lS  of  tho  Act  of  June  20,  1906,  as  originally  enacted,  see  1909  Bnpp.  Fed.  Stat. 
Amiot.  372. 

Sec.  2.  Inpayment  for  derical  assistance  —  restriction  —  appropriation  — 
regulations  —  limit.']  That  the  Secretary  of  Commerce  and  Labor  is  hereby 
authoHzed  to  make  requisition  on  the  Treasurer  of  the  United  States  for  sudi 
ismount  as  may  be  necessary  in  his  opinion  to  pay  tiie  clerks  of  the  aieverid 
courts  exercising  jurisdiction  under  section  three  of  the  Act  of  June  twenty- 
ninth^  nineteen  hundred  and  six  (Thirty-fourth  Statutes,  page  five  hundred 
and  ninety-six)  y  for  any  additional  clerical  assistance  employed  by  them  during 
the  period  from  September  twenty-seventh,  nineteen  hundred  and  six,  to  June 
thirtieth,  nineteen  hundred  and  seven,  inclusive,  if  in  the  opinion  of  said 
Secretary  the  business  of  such  clerks;  during  the  aforesaid  period,  warranted 
any  allowance  for  such  additional  clerical  assistance :  I^rovided,  That  no  allow- 
ance shall  be  made  by  said  Secretary  to  any  clerk  for  additional  clerical  assist- 
ance who  has  not  collected  fees  in  naturalization  proceedings  in  excess  of  the 
sum  of  four  thousand  five  hundred  dollars  during  the  period  from  September 
twenty-seventh,  nineteen  hundred  and  six,  to  June  thirtieth,  nineteen  hundred 
and  seven,  inclusive,  and  that  the  total  salaries  of  such  additional  derioal 
assistance  shall  in  no  instance  exceed  the  fees  received  by  the  United  States 
from  the  clerk  of  that  court  during  the  period  from  September  twenty-seventh, 
nineteen  hundred  and  six,  to  June  thirtieth,  nineteen  hundred  and  seven,  inclu- 
sive. Such  amount  as  may  be  necessary  to  pay  the  additional  clerical  assist- 
ance herein  provided  for,  not  exceeding  two  thousand  dollars,  is  hereby  appro- 
priated from  any  moneys  in  the  Treasury  of  the  United  States  not  otherwise 
appropriated:  Provided,  That  payment  for  the  clerical  assistance  herein  pro- 
vided for  shall  be  in  the  manner  and  under  such  regulations  as  the  Secretary 
of  Commerce  and  Labor  may  prescribe:  Provided,  further.  That  no  moneys 
shall  be  paid  to  any  clerk  in  excess  of  the  aggregate  of  the  sums  paid  out  by  him. 
[Se  Stat.  L.  830.] 

For  MC  3  of  the  Act  of  June  29,  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  MS. 

Sec.  3.  [Petitions  for  citizenship  —  issue  of  naturalization  papers  without 
declaration  in  certain  cases.]  That  paragraph  two  of  section  four  of  an  Act 
entitled  ^'An  Act  to  establish  a  Bureau  of  Immigration  and  Naturalization, 
and  to  provide  for  a  uniform  rule  for  the  naturalization  of  aliens  throughout 
the  United  States,'^  approved  June  twenty-ninth,  nineteen  hundred  and  six,  be 
amended  by  adding  after  the  proviso  in  paragraph  two  of  section  four  of  said 
Act  the  following: 

*' Provided  further.  That  any  person  belonging  to  the  class  of  persons 
authorized  and  qualified  under  existing  law  to  become  a  citizen  of  the  United 
States  who  has  resided  constantly  in  the  United  States  during  a  period  of  five 
years  next  preceding  May  first,  nineteen  hundred  and  ten,  who,  because  of  mis- 
information in  regard  to  his  citizenship  or  the  requirements  of  the  law  govern- 
ing the  naturalization  of  citizens  has  labored  and  acted  under  the  impression 
that  he  was  or  could  become  a  citizen  of  the  United  States  and  has  in  good 
faith  exercised  the  rights  or  duties  of  a  citizen  or  intended  citizen  of  the  United 
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A«t  of  T^b.  t4,  1911. 


States  because  of  such  wrongful  information  and  belief  maj,  upon  making  a 
showing  of  sucb  facts  satisfactory  to  a  court  having  jurisdiction  to  issue  papers 
of  naturalization  to  an  alien,  and  the  court  in  its  judgment  believes  that  sudi 
person  has  been  for  a  period  of  more  than  five  years  entitled  upon  proper  pro- 
ceedings to  be  naturalized  as  a  citizen  of  the  United  States,  receive  from  the 
said  court  a  final  certificate  ol  naturalization,  and  said  court  may  issue  su^ 
certificate  without  requiring  proof  of  former  declaration  by  or  on  the  part  of 
such  person  of  their  [sic]  intention  to  become  a  citizen  of  the  United  States, 
but  such  applicant  for  naturalization  shall  comply  in  all  other  respects  with  the 
law  relative  to  the  issuance  of  final  papers  of  naturalization  to  aliens.  \SQ  Stat. 
L.  8S0.] 

For  sec  4  of  the  Act  of  June  29^  1906,  see  1909  Supp.  Fed.  Stat.  Annot,  3M 


Mxt  PrtriAiiif  for  the  naturalisatieii  of  the  wife  and  minor  children  of  iniattt 
maUni:  homestead  entries  under  the  land  laws  of  the  United  Stctee. 

[Act  of  Feb.  24,  1911,  ch.   151.] 

{^Insane  alien  —  completion  of  natttralization  by  wife,  etc,  of,  to  make 
homsstead  entry."]  That  when  any  alien,  who  has  declared  his  intention  to 
become  a  citizen  of  the  United  States,  becomes  insane  before  he  is  actually 
naturalized,  and  his  wife  shall  thereafter  make  a  homestead  entry  under  the 
land  laws  of  the  United  States,  she  and  their  minor  children  may,  by  comply- 
ing with  the  other  provisions  of  the  naturalization  laws  be  naturalized  without 
making  any  declaration  of  intention.    [SG  Stat.  L.  969.1 
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KAVAIi  ACADEMY. 

Aet  of  April  12,  1010,  Clu  167,  279. 

Sec.  I,  tfavat  Actiiemy  Band  Reorganized — /*tfy,  etc.^  279. 
2,  Eniisiment^  etc.  —  No  Sack  Pa}\  eic,^  279. 


Ifl  Aet  T9  mmn^aSmt  aal  «idi8t  Hm  aMoitaw  of  the  Uaited  Statet  M cvid  Academy  Band. 

[Sbc.  1.]  [Uaval  Academy  hand  reorgomized  —  pay,  etc,']  That  the  Naval 
Academy  Band  shall  consist  of  cue  teader^  who  shall  have  the  pay  and  allow- 
ance of  a  second  lieutenant  in  the  Marine  Corps;  one  seeond  leader,  with 
f^j  ^  the  nta  of  fifty  dollars  per  month.;  twenty-nine  mustciaiiB,  first  class, 
and  eleven  musicians,  second  class ;  and  shall  be  paid  from  '^  Pay  of  the  navy." 

S«e.  2.  [ErJMtment,  etc.  —  no  hack  pay,  etc.  ]  That  the  members  of  the 
Naval  Academy  Band  as  now  organized  shall  be  enlisted  in  the  navy  and 
credited  with  all  prior  service  of  whatever  nature  a^  members  of  said  band,  rfs 
shown  by  the  records  of  the  Naval  Academy  and  the  pay  rolls  of  the  ships  and 
academy ;  and  the  said  leader  and  the  enlisted  musicians  of  the  band  shall  be 
entitled  to  the  same  benefits  in  respect  to  pay,  emoluments,  and  retirement 
aiiaing  from  kmgeWty,  reenltstment,  and  length  of  service  as  are,  or  may  here- 
after become,  applicable  to  other  enlisted  men  of  the  navy:  Provided,  That  no 
back  pay  shall  be  allowed  to  the  leader  or  to  any  member  of  the  said  band  by 
reMOU  of  the  paasiijge  of  thia  act  [86  Stat.  L.  i?97.] 


NAVIGABLE  WATERS. 

Sec   MiVERS,   HARBORS,    AND     CANALS;    TIMBER  LANDS  AND 

FOREST  RESERVES. 


NAVIGATION. 


tfy  Meiar  Boats,  sec  COLLISIONS, 

And  6ee  generally,  SHIPPING  AND  NAVIGATION. 
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NAVY. 


Aet  of  Juno  24,  1910,  Ch.  878,  380. 

Sec.  I,  Paymasters*  Clerks  —  Pay  and  Allowances -^ Retired  P^ay^  etc,  ^^  Nurse 

Corps  (Female)  —  Commutation  of  Quarters  —  Payments  Allowed^  2S0. 

Collisions  with  Naval  Vessels — Adjustment  of  Claims  for  Damages^  381. 

Chiefs  of  Bureaus— Pay^  etc.  —Rank,  etc.,  after  Thirty  Years'  Service— 

Commissions,  281. 
Recruiting  —  Certijicate  of  Age  Required ^^  Oath  of  AffUcani -^  Die* 
,        charge,  etc,  of  Minors,  281. 

Naval  Home —  Employing  Beneficiaries,  281. 

Detail  of  Line  under  Staff  Officers,  282. 

Commutation  of  Prisoners*  Rations —  Use  of  Profits  on  Sales,  a8a. 

Navy  Ration  or  Commutation,  282. 

Bureau  of  Yards  and  Docks  —  Technical  Services  —  Limit,  etc.,  282. 

Aet  of  Hareh  4,  1911,  Ch.  289,  282. 

Sec.  I.  Direct  and  Indirect  Charges  Included  in  Cost  of  Work  under  Approfria* 

tions  —  Money  Accounts  to  Shaw  Charges,  282. 
Officers  Performing  Engineering  Duty  on  Shore  Only,  Made  Additional 

Numbers  —  Retirement,  283. 
Officers  Failing  Physical  ExaminatAm  for^ Promotion  to  Be  Retired,  283. 
HecU,  etc.,  to  Young  Men's  Christian  Association  Buildings  at  Yards,  283. 

Aet  of  Attff.  22,  1911,  Ch.  42,  283. 

Secretary  of  Navy  —  Partial  Payments  on  Contracts,  283. 


CB088-REFEREKCE8. 

Discharge  Certificate  to  Person  Serving  under  Assumed  Name,  see  WAR  DEPART'^ 

MENT  AND  MILITARY  ESTABLISHMENT. 
Discrimination  against  United  States  Uniform,  see  UNIFORMS. 
Naval  Vessels  Sent  to  Marine  Schools,  see  EDUCATION. 
Report  by   Secretary  to  Congress,    see    ESTIMATES,   APPROPRIATIONS, 

AND  REPORTS. 
And  see  generally,  NAVAL  ACADEMY. 


Aa  Act  llAldag  spproprisUoiis  for  th*  nsTal  ssnries  for  iJtm  flsesl  year  onftiag  Jvm  thiitioll^ 

BineteoB  Imndrod  and  deron,  and  for  otlwr  pnxpoiM. 

[Aet  of  June  94,  1910,  eh.  378.1 

[Sec.  1.]  IPaymastera'  clerks  —  pay  and  allowances  —  retired  pay,  etc. 
—  nurse  corps  {female) — commviation  of  quarters —*  payments  allowed.'] 
«  «  «  The  provision  of  the  Act  approved  May  tiiirteenth,  ninetete  hundred 
and  eight,  entitled  '^An  Act  making  appropriations  for  the  naval  service  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  nine/'  relating  to 
the  pay  of  paymasters'  clerks,  is  hereby  amended  so  as  to  read  as  follows: 

''AH  paymasters'  clerks  shall,  while  holding  appointment  in  accordance  with 
law,  receive  the  same  pay  and  allowances  and  have  the  same  rights  of  retire- 
ment as  warrant  officers  of  like  length  of  service  in  the  navy." 

The  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to  allow  mem- 
bers of  the  Nurse  Corps  (female)  of  the  navy  fifteen  dollars  per  month  in  lieu 
of  quarters  when  government  quarters  are  not  available,  and  that  the  accounting 
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officers  of  the  Treasury  are  hereby  authorized  and  directed  to  allow  in  tlie 
accounts  of  disbursing  officers  of  the  navy  all  payments  heretofore  made  hj 
them  in  accordance  with  orders  of  the  Secretary  of  the  Navy  for  commutation 
of  quarters  to  members  of  the  Nurse  Corps  (female)  of  the  navy  at  the  rate 
herein  specified.    \^S6  Stat  L.  606.'\ 

For  the  Act  of  Mfty  13,  1908,  ch.  166,  see  1900  Supp.  Fed.  Stftt.  Annot.  390. 

ICoUisions  toUh  naval  vessels  —  adjustment  of  claims  for  damages.'}  ♦  ♦  ♦ 
The  Secretary  of  the  Navy  is  hereby  authorized  to  consider,  ascertain,  adjust 
and  determine  the  amounts  due  on  all  claims  for  damages,  where  the  amount 
of  the  claim  does  not  exceed  the  sum  of  five  hundred  dollars,  hereafter  occa- 
sioned by  collision,  for  which  collisions  vessels  of  the  navy  shall  be  found  to 
be  responsible,  and  report  the  amounts  so  ascertained  and  determined  to  be  due 
the  claimants  to  Congress  at  ea<^  session  thereof  through  the  Treasury  Depart* 
ment  for  payment  as  legal  claims  out  of  appropriations  that  may  be  made  by 
Congress  therefor.    [36  Stat.  L.  607.] 

[Chiefs  of  bureaus  —  pay,  etc.  —  rank,  etc.,  after  thirty  yeartt  service  — 
eommissions.']  *  *  ♦  The  pay  and  allowances  of  chiefs  of  bureaus  of  the 
N'avy  Department  shall  be  the  highest  shore-duty  pay  and  allowances  of  the 
rear-admiral  of  the  lower  nine ;  and  all  officers  of  the  navy  who  are  now  serving 
or  shall  hereafter  serve  as  chief  of  bureau  in  the  Navy  Department  and  are 
eligible  for  retirement  after  thirty  years'  service,  shall  have,  while  on  the  active 
list,  the  rank,  title,  and  emoluments  of  a  chief  of  bureau,  in  the  same  manner 
&s  is  already  provided  by  statute  law  for  such  officers  upon  retii:ement  by  reason 
of  age  or  length  of  service,  and  such  officers,  after  thirty  years'  service,  shall  be 
entitled  to  and  shall  receive  new  commissions  in  accordance  with  the  rank  and 
title  hereby  conferred.    [86  Stat.  L.  607.'] 

[Recruiting  —  certificate  of  age  required  —  oath  of  applicant  —  discharge, 
etc.,  of  minors.]  ♦  ♦  *  Recruiting:  Expenses  of  recruiting  for  the  naval 
service;  rent  of  rendezvous  and  expenses  of  maintaining  the  same;  advertising 
for  and  obtaining  men  and  apprentice  seamen ;  actual  and  necessary  expenses 
in  lieu  of  mileage  to  officers  on  duty  with  traveling  recruiting  parties,  one  hun- 
dred and  thirty  thousand  dollars :  Provided,  That  no  part  of  this  appropriation 
shall  be  expended  in  recruiting  seamen,  ordinary  seamen,  or  apprentice  sea- 
men, unless  in  case  of  minors  a  certificate  of  birth  or  a  verified  written  state- 
ment by  the  parents,  or  either  of  them;,  or  in  case  of  their  death  a  verified 
written  statement  by  the  legal  guardian,  be  first  furnished  to  the  recruitiAg 
officer,  showing  applicant  to  be  of  age,  required  by  naval  regulations,  which 
shall  be  presented  with  the  application  for  enlistment;  except  in  cases  where 
such  certificate  is  unobtainable,  enlistment  may  be  made  when  the  recruiting 
officer  is  convinced  that  oath  of  applicant  as  to  age  is  credible ;  but  when  it  is 
afterwards,  found  upon  evidence  satisfactory  to  the  Navy  Department  that 
recruit  has  sworn  falsely  as  to  age,  and  is  under  eighteen  years  of  age  at  the 
time  of  enlistment,  he  shall,  upon  request  of  either  parent,  be  released  from 
service  in  the  navy,  upon  payment  of  full  cost  of  first  outfit,  unless,  in  any  given 
case,  the  Secretary,  in  his  discretion,  shall  relieve  said  recruit  of  such  pay- 
ment.   [86  Stat.  L.  608.] 

[Naval  Home  —  employing  henefieiaries.]  ♦  ♦  ♦  That  for  the  perform- 
ance of  such  additional  services  in  and  about  the  Naval  Home  as  may  be  neces- 
sary, the  Secretary  of  the  Navy  is  authorized  to  employ,  on  the  recommenda- 
tion of  the  governor,  beneficiaries  in  said  home,  whose  compensation  shall  be 
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fixed  by  the  Secretary  and  paid  from  the  appropriation  for  the  support  of  the 
home- .  \Se  Siai.  L.  610.'] 

[Detail  of  line  under  staff  officers.]  ♦  *  *  That  line  offl(!ers  may  be  de- 
tailed for  duty  under  staff  officers  in  the  manufacturing  and  repair  departments 
of  the  navy-yards  and  naval  stations,  and  all  laws  or  parts  of  laws  m  conflict 
herewith  are  hereby  repealed.    [S6  8tai.  L.  6H.] 

[Commutation  of  prisoners^  rations  —  use  of  profits  on  salea,]  ♦  ♦  * 
That  the  Secretary  of  the  Navy  is  authorized  to  commute  rations  for  such  gen- 
oral  courts-martial  prisoners  in  such  amounts  as  seem  to  him  proper^  which  may 
vary  in  accordance  with  the  location  of  the  naval  prison,  but  which  shall  in  lio 
case  exceed  thirty  cents  per  diem  for  each  ration  so  commuted }  labor  in  general 
storehouses  and  paymasters'  offices  in  navy-yards|  including  naval  stations  main- 
tained in  island  possessions  under  the  control  of  the  United  States^  and  ex- 
penses in  handling  stores  purchased  under  the  naval  supply  fund ;  and  for  the 
purchase  of  United  States  Army  emergency  rations,  as  required:  Provided, 
That  hereafter  a  profit  not  to  exceed  fifteen  per  centum  may  be  charged  on  sales 
from  ships'  stores,  such  profit  to  be  expended  in  the  discretion  of  the  Secretary 
of  the  Navy,  under  such  regulations  as  he  may  prescribe,  for  the  amusement, 
comfort,  and  contentment  of  the  enlisted  force,  and  to  be  accounted  for  to  the 
Bureau  of  Supplies  and  Accounts,  Navy  Department:  [S6  Stat.  L.  610.] 

[Na/oy  ration  or  comm/atation.]  *  *  *  end  no  law  shall  be  construed 
to  entitle  marines  on  shore  duty  to  any  rations,  or  commutation  thereof,  other 
than  such  as  now  are  or  may  hereafter  be  allowed  to  enlisted  men  in  the  army : 
Provided,  however,  That  when  it  is  impracticable  or  the  expense  is  found  greater 
to  supply  marines  serving  on  shore  duty  in  the  island  possessions  and  on  foreign 
^tations  with  the  army  ration,  such  marines  may  be  allowed  the  navy  ration  or 
commutation  therefor.     [S6  Stat.  L.  626.] 

[Bureau  of  Yards  and  Docks  —  technical  services  —  limit,  etc^]  *  *  * 
BuBEAU  OF  YASDa  AND  Dockb:  Chief  clerk,  two  thousand  dollars;  draftsman 
and  clerk,  one  thousand  eight  hundred  dollars;  clerk  of  class  three;  elerk  of 
class  two;  two  clerks  of  class  one;  clerk,  one  thousand  one  hundred  dollars;  six 
clerks,  at  one  thousand  dollars  each ;  assistant  messenger ;  three  messenger  boya, 
at  six  hundred  dollars  each ;  and  two  laborers ;  in  all,  twenty  thousand  ode  hun- 
dred and  forty  dollars. 

The  services  of  skilled  draftsmen  and  such  other  technical  services  as  the 
Secretary  of  the  Navy  may  deem  necessary  may  be  employed  only  in  the 
Bureau  of  Yards  and  Docks  to  carry  into  effect  the  various  appr^riations  there- 
under and  be  paid  from  such  appropriations :  Provided,  That  the  expenditures 
on  this  account  for  the  fiscal  year  nineteen  hundred  and  twelve  shall  not  exceed 
forty  thousand  dollars;  a  statement  of  the  persons  employed  hereunder,  their 
duties,  and  the  compensation  paid  to  each  shall  be  made  to  Congress  each  year 
in  the  annual  estimates.    [86  Stat.  L.  1212,] 

An  Act  Making  appropriations  for  tbe  naval  service  for  tlie  fiscal  year  ending  Juno  thirtietli, 

nliMieoA  bufldrod  and  twelve,  and  for  otiiet  pvtpesee. 

{Act  of  March  4,  191 1^  ch.  239.] 

[Sec.  1.]  [Direct  and  indirect  charges  included  in  cost  of  work  under  op- 
propriaiions —  money  accounis  to  show  charges,]  That  hereafter,  in  fijffing  the 
cost  of  work  under  the  various  naval  appropriations^  the  direct  and  indireet 
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charges  incident  thereto  shall  be  included  in  such  cost :  And  provided  further. 
That  the  Bureau  of  Supplies  and  Accounts  shall  keep  the  money  accounts  of 
the  Ifaval  Establishment  in  such  manner  as  to  show  such  charges  and  shall  re- 
port the  same  annually  for  the  information  of  Congress.    [S6  Stat.  L.  1267.] 

{^Officers  performing  engineering  duty  on  shore  only,  made  additional  num- 
bers—  retirement.]  *  *  *  That  officers  on  the  active  list  of  the  line  of 
the  United  States  Navy  who,  under  authority  of  law,  now  perform  engineering 
duty  on  shore  only  are  hereby  made  additional  to  the  numbers  in  the  grades 
in  which  they  are  now  serving,  and  shall  be  carried  as  additional  to  the 
numbers  of  each  grade  to  which  they  may  hereafter  be  promoted:  Provided, 
That  said  officers  shall  be  entitled  to  all  the  benefits  of  retirement  under  exist- 
ing or  future  laws  equally  with  other  officers  of  like  rank  and  service.  \_S6  Stat. 
L.  1267.] 

[Officers  failing  physical  examination  far  promotion  to  he  retired.]  *  *  * 
Hereafter,  if  any  officer  of"  the  United  States  Navy  shall  fail  in  his  physical 
examination  for  promotion  and  be  found  incapacitated  for  service  by  reason  of 
physical  disability  contracted  in  the  line  of  duty,  he  shall  be  retired  with  the 
rank  to  which  his  seniority  entitled  him  to  be  promoted.    [36  Stat.  L.  1267.] 

\Hedt,  etc.,  to  Young  Men's  Christian  Association  buildings  at  yards.] 
*  *  *  That  the  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to 
furnish  hereafter,  without  charge,  heat  and  light  for  the  Young  Men's  Christian 
Association  buildings  in  navy  yards  and  stations.   [S6  Stat.  L.  127^.] 


Zn  Act  Authorismg  the  Secretary  of  the  Navy  to  make  partial  payments  for  work  already 

done  under  public  contracts. 

[Act  of  Aug.  22,  1011,  ch.  42.] 

[Secretary  of  Navy  —  partial  payments  on  controicts.]  That  the  Secretary 
of  the  Navy  be,  and  he  hereby  is,  authorized,  in  bis  discretion,  to  make  partial 
payments  from  time  to  time  during  the  progress  of  the  work  under  existing 
contracts  and  all  contracts  hereafter  made  imder  the  Navy  Department  for 
public  purposes,  but  not  in  excess  of  the  value  of  work  already  done;  and  the 
contracts  hereafter  made  shall  provide  for  a  lien  in  favor  of  the  Government, 
which  lien  is  hereby  made  paramount  to  all  other  liens,  upon  the  articles  or 
thing  contracted  for  on  account  of  all  payments  so  made:  Provided,  That 
partial  payments  shall  not  be  made  under  such  contracts  except  where  stipulated 
for,  and  then  only  in  accordance  with  contract  provisions.   [37  Stat.  L.  32.] 

A  similar  proyision  was  contained  in  the      was  repealed  by  Joint  Resolution  No.  5,  of 
Nayy  Appropriation  Act  of  Kareh  4,  1911,      Aug.  14,  1911. 
36  Stat.  L.  1267.    That  provision,  however, 
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PARIS  GREEN, 
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PARKS. 
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PATENTS, 

let  of  June  25, 1910,  Ch.  414,  285. 

Sec.  I,  Caveats  Abolished^  285. 

2.  Fees  for  Caveats  Abolished^  285. 
S   Present  Caveats  Not  Affected^  285. 

Aet  of  Jane  25,  1910,  Ch.  428,  986. 

Recovery  for  Unlicensed  Use  of  Patent  by  United  States —  Claims  Barred 
—  Defenses  Allowed-^  Patents  by  Government  Employees^  286. 


Aa  Aet  To  repeal  nction  forty-nine  hundred  and  two  and  to  amend  aection  f orty-niBe  hnn- 
dred  and  thirty-four  of  the  Seyiied  Statvtes,  relating  to  caYeata. 

[Aet  of  June  25,  1910,  ch.  414.] 

[Sec:  1.]  [^Cweats  abolished,']  That  section  forty-nine  hundred  and  two 
of  the  B^vised  Statutes  be,  and  the  same  is  hereby,  repealed.  {^S6  Stat  L.  843.'] 

A 

Sec.  2.  \_Fees  for  caveats  abolished.]   That  section  forty-nine  hundred  and 
thirty-four  of  the  Revised  Statutes  be  amended  by  striking  out  the  following: 
"  On  filing  each  caveat,  ten  dollars."  [SS  Stat.  L.  8^8.] 

Sec.  3.  [Present  cavetds  not  affected.  ]  That  this  Act  shall  take  effect  July 
first,  nineteen  hundred  and  ten,  and  shall  not  appiv  to  any  caveat  filed  prior  to 
said  date.  [«fi  Stat.  L.  8iS.] 

For  R,  S,  Mca.  4902|  4934,  see  6  Fed.  Stat.  Annot.  496,  001 
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An  Act  To  proTide  additional  protection  for  ownen  of  patenta  of  tlia  United  Statea,  and  for 

other  poipoaea. 

[Act  of  June  J?5,   lOlO,  eh,  423.] 

[Recovery  for  urdieensed  use  of  pfttent  by  United  States  —  claims  barred  — 
defenses  allowed  —  patenta  by  government  employees.']  That  whenever  an  in- 
vention described  in  and  covered  by  a  patent  of  the  United  States  shall  hereafter 
be  used  by  the  United  States  without  license  of  the  owner  thereof  or  lawful 
right  to  use  the  same,  such  owner  may  recover  reasonable  compensation  for  such 
use  by  suit  in  the  Court  of  Claims:  Provided,  however.  That  said  Court  of 
Claims  shall  not  entertain  a  suit  or  reward  compensation  under  the  provisions 
of  this  Act  where  the  claim  for  compensation  is  based  on  the  use  by  the  United 
States  of  any  article  heretofore  owned,  leased,  used  by,  or  in  the  possession  of 
the  United  States :  Provided  further.  That  in  any  such  suit  the  United  States 
may  avail  itself  of  any  and  all  defenses,  general  or  special,  which  might  be 
pleaded  by  a  defendant  in  an  action  for  infringement,  as  set  forth  in  Title 
Sixty  of  the  Revised  Statutes,  or  otherwise:  And  provided  further.  That  the 
benefits  of  this  Act  shall  not  inure  to  any  patentee,  who,  when  he  makes  such 
claim  is  in  the  employment  or  service  of  the  Government  of  the  United  States ; 
or  the  assignee  of  any.  such  t)atentee ;  nor  shall  this  Act  apply  to  any  device 
discovered  or  invented  by  such  employee  during  the  time  of  his  employment  or 
service.   [36  Stat.  L.  861.] 

For  title  60  of  the  Revised  Statutes,  see  5  Fed.  Stat.  Annot  417  et  9eq. 


PENSIONS. 

Aet  of  June  17, 1910,  Ch.  297,  287. 

Sec,  /.  Board  of  Pension  Appeals  —  Vacancies  Not  to  Be  Filled^  287. 

Act  of  June  25, 1910,  Ch.  413, 287. 

Sec,  2*  Rurcil  Delivery  Carriers  May  Administer  Oaths  —  Fee  Allowed^  287. 

Joint  Resolution  of  Feb.  27, 191 1,  No.  13,  287. 

Military  Records  —  Proviso  in  Laws  Correcting^  Not  to  Prevent  Pensions 
Applied  for  after  Passage^  287. 


[Sec.  !•]  [Board  of  Pension  Appeals  —  vacancies  not  to  he  filled^] 
*  *  *  That  no  vacancy  hereafter  occurring  upon  the  Board  of  Pension 
Appeals,  as 'now  constituted,^ shall  be  filled  by  original  appointment,  transfer, 
or  otherwise;  [S6  Stat.  L.  611.] 

Thia  is  from  the  Legislatiye,  Executive,  and  Judicial  Appropriation  Act  of  June  17,  1910, 
eh.  297. 


Sec.  2.  [Rural  delivery  carriers  may  administer  oaths  —  fee  allowed.'} 
That  hereafter,  in  addition  to  the  ofiicers  now  authorized  to  administer  oaths  in 
such  cases,  rural  free  delivery  carriers  of  the  United  States  are  hereby  required, 
empowered,  and  authorized  to  administer  any  and  all  oaths  required  to  be  made 
by  pensioners  and  their  witnesses  in  the  execution  of  their  vouchers^  with  like 
effect  and  force  as  officers  having  a  seal,  and  they  are  authorized  to  charge  and 
receive  for  each  voucher  not  exceeding  twenty-five  cents,  to  be  paid  by  the 
pensioner.  [S6  Stat,  L.  S^S.] 

This  i»  from  the  Pension  Appropriation  Act  of  June  26,  1910,  ch.  413. 


Joint  Btsolvtioa  Modifying  certain  laws  relating  to  the  military  records  of  certain  soldiers 

and  sailors. 

^  [JairU  BesolutUm  of  Feb.  27,  1911,  ITo.  Id.] 

[Military  records  —  proviso  in  laws  correcting,  not  to  prevent  pensions  ap- 
plied for  after  passage.]  That  in  all  laws  approved  during  the  Sixty-first  Con- 
stress  having  for  their  object  the  removal  of  disabilities-accruing  from  defective 
records  in  the  military  or  naval  service  of  the  United  States,  the  words  "  Pro- 
inded.  That,  other  than  as  above  set  forth,  no  bounty,  pay,  pension,  or  other 
emolument  shall  accrue  prior  to  or  by  reason  of  the  passage  of  this  Act "  shall 
not  prohibit  or  prevent  the  granting  of  a  pension  on  an  application  made  after 
the  approval  of  this  Act,  and  accruing  only  from  the  date  of  said  application, 
[86  Stat.  L.  H58.2 
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PHILIPPINE  ISLANDS. 

Joint  Resolution  of  April  9, 1910,  No.  19,  a88. 

Terms  of  Supreme  Court  at  Baguio^  etc,^  288. 

let  of  Feb.  15, 1911,  Ch.  81,  a88. 

Sec.  I,  Members  of  Assembly  to  Be  Ejected  for  Four  Years — Regular  Sessions 
of  Legislature^  a88. 
2.  Resident  Commissioners^  288. 
J.  Inconsistent  Laws  Repealed^  289. 


Joint  Satolntion  FIxliif  the  terms  of  eonrt  in  tbo  miippiao  IiUaAi. 
[/o<ne  BeaolwNon  0/  Apra  9,  1010,  No.  19.] 

Terms  of  Supreme  Court  at  Baguio,  etc.l  That  the  supreme  court  of  the 
Philippine  Islands  is  authorized  to  hold  such  special  term  or  terms  in  each  year 
at  Baguio,  in  the  Province  of  Benguet,  or  at  any  other  suitable  place  in  the 
Philippine  Islands,  as  may  be  provided  by  order  of  the  court,  and  to  make  sndi 
orders  with  reference  to  the  transfer  of  records  and  the  issuing  of  process  as 
shall  be  necessary  to  make  the  orders,  decrees,  and  judgments  entered  by  the 
court  in  such  special  term  or  terms  effective.  \_S6  Stat.  L.  877.} 

Aa  Act  ProTidbig  for  the  quadromial  election  of  memben  ef  tbe  miippiae  JLamaMj  and 
Eeiident  Commiseionen  to  ih%  United  States,  and  for  other  pnrposss. 

[Ad  of  Feb.  la,  1911,  eh.  Sl.'i 

[Sxo.  1.]  [Members  of  Assembly  to  be  elected  for  four  years  —  regular 
sessions  of  legislature.}  That  the  present  members  of  the  Philippine  AssemUy 
shall  hold  office  until  the  sixteenth  day  of  October,  anno  Domini  nineteen  hun- 
dred and  twelve,  and  their  successors  shall  be  chosen  by  the  people  in  the  year 
nineteen  hundred  and  twelve,  and  in  every  fourth  year  thereafter,  and  shall 
hold  office  for  four  years  beginning  on  the  sixteenth  day  of  October  next  follow- 
ing their  election.  At  its  next  regular  session  after  the  passage  of  this  Act  the 
Philippine  Legislature  shall  fix  the  date  for  the  commencement  of  its  annual 
sessions.  IS6  Stat.  L.  910.} 

See  6  FM.  Stat.  Annot  780. 

Skc.  2.  [Resident  Commissioners.}  That  the  present  Besident  Commis- 
sioners shall  hold  office  until  their  successors  shall  have  been  duly  elected  and 
qualified.  Their  successors  may  be  elected  by  the  present  Philippine  Legisla- 
ture, and  if  so  elected  shall  hold  office  until  March  fourth,  nineteen  hundred 
and  thirteen.  At  the  regular  session  beginning  in  nineteen  hundred  and  twelve, 
and  quadrennially  thereafter,  the  Philippine  Le^slature  diall  in  the  manner 
now  provided  by  law  elect  two  Besident  Commissioners  to  the  United  States^ 
each  of  whom  shall  hold  office  for  the  term  of  four  years  be^nning  upon  the 
fourth  day  of  March  next  ensuing  his  election*  Eadi  of  said  Resident  Com- 
misMioners  shall,  in  addition  to  the  salary  and  expenses  now  allowed  by  law,  be 
allowed  the  same  sum  for  stationery  and  for  the  pay  of  neeeaaaiy  dark  hire  a« 


Ifl  «f  F#b.  15,  ini.  PHILIPPINE  ISLANDS.  Act  of  Fob.  15, 1911. 

is  now  aUowed  to  the  Members  of  the  House  of  Representatives  of  the  United 
States,  and  the  franking  privilege  now  enjoyed  by  Members  of  the  House  of 
Representatives.     [36  Btat.  L.  910.] 

See  5  Fed.  Stat.  Annot.  721. 

Sec.  3.  ^Inconsistent  laws  repealed.  ]  That  all  Acts  or  parts  of  Acts  incon- 
sistent herewith  are  hereby  repealed  so  far,  and  so  far  only,  as  they  conflict  with 
the  provisions  of  this  Act.    [Sd  Stat.  L.  910.] 

This  Act  supersedes  the  Act  of  June  14,  1910,  ch.  291,  36  Stat.  L.  467,  which  deals  with 
the  same  subjects. 


PHOTOGRAPHS. 


See  NATIONAL  DEFENSE  SECRETS. 


PICTURES. 


See  NATIONAL  DEFENSE  SECRETS. 


PIPE  LIKES. 

Right  of  Way  aver  Public  Domain,  see  PUBLIC  LANDS. 
And  see  generally,  INTER  ST  A  TE  COMMERCE. 


POLITICAL  CONTRIBUTIONS. 


See  ELECTIONS. 


POOR  PERSONS. 


See  COSTS. 
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PORTO  RICO- 

Aetof  June  14, 1910,  Ch.  290,  290. 

Lands ^  etc,^  Near  San  Juan^  Granted  to^  29a 


An  Act  Xo  antlioxise  the  Pretident  to  conyey  to  the  people  of  Porto  Klco  oerteln  Uafli  and 

buildings  not  needed  for  pnrpoeee  of  the  United  StatM. 

[Act  ot  June  14,  1910,  eh.  290.} 

[Lands,  etc.,  near  San  Juan,  granted  to.'\  That  the  President  is  hereby 
authorized,  in  his  discretion,  to  convey  to  the  people  of  Porto  Rico  such  lands 
and  buildings,  or  interests  therein,  adjacent  to  the  city  of  San  Juan,  reserved 
for  public  uses  under  the  authority  conferred  by  the  Act  approved  July  first, 
nineteen  hundred  and  two  (Thirty-second  Statutes  at  Large,  page  seven  hun- 
dred and  thirty-one),  as  in  his  opinion  are  no  longer  needed  for  purposes  of  the 
United  States.    IS6  Stai.  L.  467.] 


PORTS  OF  ENTRT^ 

See  CUSTOMS  DUTIES. 
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POSTAL  SERVICE -POST-OFFICE 

DEPARTMENT. 

Act  of  May  12,  1910,  Ch.  280,  292. 

Sec,  /.  Additional  Compensation  to  Fourth-class  Postmasters^  292. 
Detroit^  Marine  Service — Contracts^  292. 
Transportation  of  Mail — Compensation  to  Land-grant  Roculs^  Reduced^ 

292. 
Advertising  Mail  Lettings  —  Posting  in  Each  Office  Named — Second- 
class  Mail  Matter — Return  of  Undeliverable^  at  Third-class  Rates  — 
Conflicting  Laws  Repealed^  293. 

iet  of  Hay  28, 1910,  Ch.  254, 293. 

Postal  Service  —  Money-order  Notices  —  R.  S,  sec,  403s  Repealed^  293. 

Aet  of  May  28, 1910,  Ch.  255,  293. 

Registered  Mail — Receipts  on  Delivery  Given  When  Requested^  293. 

Act  of  June  17,  1910,  Ch.  297,  294. 

Sec,  J,  Sale  of  Post-route  Maps  to  Public^  294. 

Aet  of  June  24, 1910,  Ch.  880,  294. 

Undelivered  Letters  —  Return  to  Writer  at  Time  of  Request^  294. 

Aet  of  June  25, 1910,  Ch.  886,  294. 

Sec,  I,  Postal  Savings  Depositories  —  Board  of  Trustees  to  Control —  Composition 

—  Regulations y  etc. — Annual  Report  to  Congress  —  Details  —  Postal 
Service  Expenses^  294. 

2,  Stamps  for  Free  Mail  Matter^  295. 

3.  Designation  of  Post  Offices^  295. 

4,  Opening  Accounts — Persons  QueUified — Limitation^  295. 
J.  Pciss  Books y  etc,  —  Other  Devices^  295. 

6,  Restriction  of  Deposits  —  Cards  for  Small  Amounts — Savings  Stamps — 

Credited  on  Deposits  —  Cancellation — Preparation  of  Cards  and  Stamps^ 
295. 

7.  Interest  on  Deposits  —  Balance  Limit ed^  296. 

5.  Withdrawals — Payment  by  Banks  —  No  Charge  for  Cashing^  etc,,^  296. 
p.  Funds  to  Be  Deposited  in  Solvent  Banks — Interest  Required — Reserve 

Fund —  Security  from  Banks  —  Distribution  of  Deposits  Locally  —  De- 
posits with  Treasurer '—  Withdrawals  for  Payments — Amount  to  Be 
Invested  in  Government  Bonds  —  Residue  to  Remain  on  Deposit  —  Dis- 
posal—  Application  of  Interest^  etc, — Restriction — Disposal  of  Bonds 

—  Definitions^  296. 

io.  Issue  of  Bonds  to  Depositors  —  Interest  Rate  —  Payable  in  Gold —  Con- 
ditions of  Issue  —  Regulations  —  Investment  of  Savings  Fund  in  — 
Exempt  from  Taxes — Not  Receivable  for  National  Bank  Circulation^ 
297. 

//.  Redemption  of  United  States  Bonds  for  Savings  Investment  —  Reissue  to 
Trustees  of  Savings  Fund —  Redemption  of  Reissued  BondSy  298. 

12,  Separation  of  Accounts^   etc,  —  General  Laws  Applicctble  —  Additional 
Bonds,  298. 

I  J,  Compensation  to   Fourth-class ,  Postnmsters  —  PresideniicU    Offices   Ex- 
cluded, 298. 

14,  Appropriation  for  Expenses  of  Establishing,   etc, '^Duties  of  Postal 
Officials  —  Regulations,  etc,  299. 

/f.  Postal  PencU  Laws,  etc.  Made  Applicable,  299. 

i6.  Faith  of  United  States  Pledged  to  Payment^  299. 

If.  Pa;fments  of  DefosUs  under  Order  of  Courts  299. 
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let  of  Jane  25,  1910,  Ch.  434,  300. 

Letter  Carriers  —  Payment  of  Claims  for  Overtime  under  Eight-hour  Law 
—  Appropriation  —  Limit  to  Attorneys  Pee  —  Punishment  for  Viola* 
tions^  300. 

Aet  of  Feb.  16,  1911,  Ch.  87,  300. 

LitUr  Carriers  Allomtid  by  CMsolidaHoH  of  Past  Offices^  3001 

Act  of  Maroh  4, 1 9 1 1 ,  Ch.  24 1 ,  300. 

Sec.  I,  Salary  of  Postmaster  at  o/.  Louis ^  301. 

Clerks  and  Carriers  in  Certain  Localities ^  301. 

Restriction  on  Wooden  Mail  Cars  —  Cars  Required  Hereafter  —  Steel 

Construction  Required  after  July  /,  /p/tf,  301. 
Traijel  AttifWanceS  to  Clerks  on  Duty  over  Ten  Hours ^  301. 
Leaves  to  Railway  Postal  Clerks^  etc,^  30  x. 

Indemnity  Allowed  for  Lost  Third  or  Pourih  Class  Matter — Limits  301. 
2.  Punishment  for  Sending  Indecent ^  etc.^  Matter  —  Inciting  Arson^  Murder^ 

or  Assassination  Included^  303. 
J.  Compensatory  Time  Off  for  Sunday  Labor^  302. 

4.  Salaries  of  Postal  Employees — Division  by  Months  —  Computations  of 

Parts  of  Months  302. 
J".  Postal  Savings  Depositories  —  Expenses  of  Establishing ^  Payable  from 

the  Treasury  —  Rent^    Central    Office  —  Accounting  —  Designation   of 

Offices^   Compensation^   etc,  —  Regulations  for  Deposits ^  tVithdrawals^ 

etc.y  302. 
d.  Permissible  Marks  on  Third  and  Fourth   Class  Matter — ^^  Please  Do 

Not  Open  until  Christmc^**  Allowed^  303. 
J.  Appropriations^  303. 

5.  PostcU  Notes  Authorized — Denominations — Good  for  Six  Months  — 

Not  Indorsable  —  UcMliiy  Canceled  by  Payments^  303. 

CBOSS-BEFBRBKOB. 

Rural  Delivery    of  Carriers  Administering    Oaths   Required  of  Pensioners^   see 
PENSIONS, 

An  Act  HMsig  appto^riations  fdr  the  service. of  tlie  Poat-Office  Department  for  the  fiacal  year 
ending  June  thirtieth,  nineteen  hundred  and  eleven,  and  for  other  poipoMS. 

{Act  of  May  19,  1010,  oh.  MO.] 

[Ssc.  1.]  lAdditioruU  compensaiion  to  fourth-class  postmasters.^  »  »  » 
That  hereafter  the  Pofttmaster-Qeneral  may  allow  to  fourth-class  postmasters 
additional  compensation  for  separating  services  and  for  nnustial  conditions 
dnring  a  portion  of  the  year,  in  lieu  of  the  allowance  for  clerical  services  for 

this  purpose  now  authorized  \xy  law.    [S6  Stat.  L.  SSQ.^ 

. 

[Detroit,  marine  service  —  cotUracts,^  *  *  *  l^hat  hereafter  the  Post- 
master-General may,  in  his  discretion,  enter  into  contracts  for  a  period  of  not 
exceeding  four  years  for  the  steamboat  and  other  equipment  neceeaary  for  the 
performance  of  the  Detroit  River  postal  service.     [S6  Stat.  L.  S61.'] 

[Transportation  of  mail  —  compensation  to  land-grant  roads,  reduced.'} 
*  *  *  The  provision  of  the  act  of  March  second,  nineteen  hundred  and 
seven,  entitled  "An  Aet  making  appropriations  for  the  service  of  the  Post-Office 
Department  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
eight,  and  for  other  purposes/'  fixing  the  compensation  to  be  paid  for  trans- 
portation of  mail  on  land-grant  railroads  at  the  rate  of  seventeen  dollars  and 
ten  cents  for  each  two  thousand  pounds  carried  in  exce90  of  forty^'eigfat  thousand 
pounds,  is  hereby  amended  to  make  such  rate  of  compensation  after  June 
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thirtieth^  nineteen  hundred  and  ten,  fifteen  dollars  and  thirty-nine  eente  for  each 
two  thoufiand  pounds  carried  in  exoeM  of  forty-eight  thousand  pounds^  and  the 
Postmaster-General  is  hereby  authorieed  and  directed  to  readjust  the  compensa* 
tion  in  aceordance  with  this  amendment.   \^86  8tai.  L.  S6ii^] 

The  provision  from  the  Act  of  March  2,  1907,  above  amended,  is  given  in  1909  8\xpp. 
Ped.  St»t  Annot.  623. 

\_Adverti8ing  mail  httmgs  —  posting  in  each  office  named  —  second-class 
mail  matter  —  retvm  of  vndeliverable,  ai  third-class  rates  —  conflicting  laws 
repealed^^  *  *  *  So  much  of  the  Act  making  appropriations  for  the 
service  of  the  Post-Office  Department  fof  the  fiscal  year  ended  June  thirtieth, 
eighteen  hundred  and  eighty-two,  and  for  other  purposes,  approved  March  first, 
eighteen  hundred  and  eightyK)ne,  as  relates  to  the  advertisements  of  mail  let- 
tings  is  heireby  amended  to  read  as  follows : 

Hereafter  the  Postmaster-General  shall  cause  advertisements  of  all  general 
mail  lettings  of  each  State  and  Territory  to  be  conspicuously  posted  in  each 
postrofllce  named  in  said  advertisements  for  at  least  sixty  days  before  the  time 
cf  such  general  lettings,  and  no  other  advertisement  of  such  lettings  shall  be 
required;  but  this  provision  shall  not  apply  to  any  other  than  general  mail 
lettin^p* 

That  hereafter  when  copies  of  any  publication  of  the  second  class,  mailed 
by  a  publisher  at  the  pound  rate  or  free  in  the  county  of  publication,  are  unde- 
liverable  at  the  address  thereon,  the  postmaster  at  the  office  of  destination  shall 
promptly  notify  the  publisher  of  the  fact,  giving  the  reason  therefor,  and  copies 
received  five  weeks  after  the  mailing  of  the  notice  to  the  publisher,  and  in  no 
instance  until  two  successive  issues  thereof  have  been  published,  shall,  under 
such  Regulations  as  the  Postmaster-Qeneral  may  prescribe,  be  separately  re- 
turned to  the  publisher  thereof  charged  with  postage  at  the  third-class  rate. 
All  laws  and  parts  of  laws  in  conflict  with  this  Act  are  hereby  repealed.  136 
8iM.  L.  866.^ 

THe  provision  of  the  Act  of  March  1,  1881,  here  attended,  is  giveh  in  5  F^ed.  Stat.  Annot. 
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All  Act  To  xepeal  section  four  thousand  and  thirty-five  of  the  Revised  Statutes,  providing  for 

the  issuance  of  money-order  notices,  and  for  other  purposes. 

[iiat  0/  aray  M^  10 W^  ch.  964.] 

[Postal  service  —  money-order  notices  —  R.  8.  sec.  iOSB  repealed.'\  That 
section  four  thousand  and  thirty-five  of  the  Revised  Statutes,  providing  that 
**  the  postmaster  issuing  a  money  order  shall  send  a  notice  thereof  by  mail, 
uvithout  delay,  to  the  postmaster  on  whom  it  is  drawn,"  be,  and  the  same  is 
hereby,  repealed.     [56  Stat.  L.  ^15.'] 

For  B.  S.  sec  4035,  see  5  Fed.  Stat.  Annot  9i4. 


Am  Act  To  amend  section  thirty-nine  hundred  and  twsnty-^glit  of  the  K«vlBod  Sutntsa  to 

provide  for  rOceipts  for  rogioterod  nail,  and  for  Other  pi^pooesw 

[Aet  0/  May  M,   1910,  ch.  i^M.] 

[Registered  muil  —  receipts  on  delivery  given  when  requesM.']  Hint 
section  thirty-nine  hundred  and  twenty-eight  of  the  BfOvised  Statutes  be,  and 
the  ianae  Is  hereby,  amended  to  read  as  follows : 
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'^  Sec.  3928.  Whenever  the  sender  shall  so  request,  a  receipt  shall  be  taken 
on  the  delivery  of  any  registered  mail  matteti  showing  to  whom  and  when  the 
same  was  delivered,  which  receipt  shall  be  returned  to  the  sender,  and  be  re- 
ceived in  the  courts  as  prima  facie  evidence  of  such  delivery."  \S^  Stat  L^ 
416.2 

For  R  S.  sec  3928,  as  it  read  prior  to  this  enactment,  Bee  5  Fed.  Stat.  Annot.  872. 


[Sec.  1.]  ISaie  of  pod-route  maps  to  pvhlic.']  ♦  *  *  And  the  Post- 
master-Greneral  may  authorize  the  sale  to  the  public  of  post-route  maps  and 
rural-delivery  maps  or  blueprints  at  the  cost  of  printing  and  ten  per  centum 
thereof  added,  the  proceeds  of  such  sales  to  be  used  as  a  further  appropriation 
for  the  preparation  and  publication  of  post-route  maps  and  rural-delivery  maps 
or  blueprints.    \_S6  Stat.  L.  622.^ 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  17,  1910, 
eh.  297. 


Aa  Act  To  provide  for  the  return  of  undelivered  letters  and  for  other  purpoiea. 

[Act  of  June  24,   1010,  cH.  380.] 

{Undelivered  letters  —  return  to  writer  at  time  of  request."]  That  section 
thirty-nine  hundred  and  thirty-nine  of  the  Revised  Statutes  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 

"  Sec.  3939.  When  the  writer  of  any  letter  on  which  the  postage  is  pre- 
paid shall  indorse  on  the  outside  thereof  his  name  and  address,  such  letter  shall 
not  be  advertised,  but,  after  remaining  uncalled  for  at  the  office  to  which  it  is 
directed  the  time  the  writer  may  direct  or  the  Postmaster-General  prescribe, 
shall  be  returned  to  the  writer  without  additional  charge  for  postage,  and  if  not 
then  delivered,  shall  be  treated  as  a  dead  letter."  [36  Stat.  L.  6S0.'\ 

For  R.  S.  sec.  3939,  as  it  read  prior  to  this  amendment,  see  5  Fed.  Stat.  Annot.  877. 


An  Act  To  eetaUish  postal  savinss  depositories  for  depositing  savings  at  interest  with  the 
security  of  the  Government  for  repayment  thereof,  and  for  other  purposes. 

[Act  of  June  2S,  1910,  ch.  386.] 

[Sbc.  1.]  [Postal  savings  depositories  —  hoard  of  trustees  to  control  — 
composition  —  regulations,  etc. —  aam/aai  report  to  Congress  —  details  —  f)Oslal 
service  expenses.]  That  there  be,  and  is  hereby,  created  a  board  of  trustees  for 
the  control,  supervision,  and  administration  of  the  postal  savings  depository 
offices  designated  and  established  under  the  provisions  of  this  Act,  and  of  the 
funds  received  as  deposits  at  such  postal  savings  depository  offices  by  virtue 
thereof.  Said  board  shall  consist  of  the  Postmaster-General,  the  Secretary  of 
the  Treasury,  and  the  Attorney-General,  severally,  acting  ex  officio,  and  shall 
have  power  to  make  all  necessary  and  proper  regulations  for  the  receipt,  trans- 
mittal, custody,  deposit,  investment,  and  repayment  of  the  funds  deposited  at 
postal  savings  depository  offices. 

The  board  of  trustees  shall  submit  a  report  to  Congress  at  the  beginning  of 
each  regular  session  showing  by  States  and  Territories  (for  the  preceding  fiscal 

294 


A«t  cf  Jui«  M,  19X0.        POST-OFFICE  DEPARTMENT.        Aet  of  Juo  86, 1910. 

jear)  the  number  and  names  of  post-offioes  receiving  deposits,  the  aggregate 
amount  of  deposits  made  therein,  the  aggregate  amount  of  withdrawals  there- 
from, the  number  of  depositors  in  each,  the  total  amount  standing  to  the  credit 
of  all  depositors  at  the  conclusion  of  the  year,  the  amount  of  such  deposits  at 
interest,  the  amount  of  interest  received  thereon,  the  amount  of  interest  paid 
thereon,  the  amount  of  deposits  surrendered  by  depositors  for  bonds  issued  by 
authority  of  this  Act,  and  the  number  and  amount  of  unclaimed  deposits.  Also 
\k\^  amount  invested  in  government  securities  by  the  trustees,  the  amount  of 
extra  expense  of  the  Post-Office  Department  and  the  postal  service  incident  to 
the  operation  of  the  postal  savings  depository  system,  the  amount  of  work  done 
for  the  savings  depository  system  by  the  Post-Office  Department  and  postal 
service  in  the  transportation  of  free  mail,  and  all  other  facts  which  it  may 
deem  pertinent  and  proper  to  present.    \S6  Stat.  L.  SH^"} 

Sec.  2.  [Stamps  for  free  mail  matter. '\  That  the  Postmaster-General  is 
hereby  directed  to  prepare  and  issue  special  stamps  of  the  necessary  denomina- 
tions for  use,  in  lieu  of  penalty  or  franked  envelopes,  in  the  transmittal  of  free 
mail  resulting  from  the  administration  of  this  Act    \_S6  Stat.  L.  816.'\ 

Sbo.  3.  [Designation  of  post-cfffices.]  That  said  board  of  trustees  is  hereby 
authorized  and  empowered  to  designate  such  post-offices  as  it  may  select  to  be 
postal  savings  depository  offices,  and  each  and  every  post-office  so  designated  by 
order  of  said  board  is  hereby  declared  to  be  a  postal  savings  depository  office 
within  the  meaning  of  diis  Act  and  to  be  authorized  and  required  to  receive  de- 
posits of  funds  from  the  public  and  to  account  for  and  dispose  of  the  same, 
according  to  the  provisions  of  this  Act  and  the  regulations  made  in  pursuance 
thereof.  Each  postal  savings  depository  office  shall  be  kept  open  for  the  trans- 
action of  business  during  such  hours  as  the  Postmaster-Oeneral,  with  the  afp- 
proval  of  the  board  of  trustees,  shall  direct.   [36  Stat.  L.  816.] 

Sec.  4.  [Opening  accounts  —  persons  qualified  —  limitation.'}  That  ac- 
counts may  be  opened  and  deposits  made  in  any  postal  savings  depository  estab- 
lished under  this  Act  by  any  person  of  the  age  of  ten  years  or  over,  in  his  or 
her  own  name,  and  by  a  married  woman  in  her  own  name  and  f roe  from  any 
control  or  interference  by  her  husband ;  but  no  person  shall  at  the  same  time 
have  more  than  one  postal  savings  account  in  his  or  her  own  right  [S6  Stat. 
L.  «5.] 

Sec.  5.  [Pass  hooks,  etc. —  other  devices.]  That  the  postmaster  at  a  postal 
savings  depository  office  shall,  upon  the  making  of  an  application  to  open  an  ac- 
count under  this  Act  and  the  submission  of  an  initial  deposit,  deliver  to  the  de- 
positor a  pass  book  free  of  cost,  upon  which  shall  be  written  the  name  and  signa- 
ture or  mark  of  the  depositor  and  such  other  memoranda  as  may  be  necessary  for 
purposes  of  identification,  in  which  pass  book  entries  of  all  deposits  and  with- 
drawals shall  be  made  in  both  figures  and  writing:  Provided,  That  the  Post- 
master-General may,  with  the  approval  of  the  board  of  trustees,  adopt  some 
other  device  or  devices  in  lieu  of  a  pass  book  as  a  means  of  making  and  pre- 
serving evidence  of  deposits  and  withdrawals.     [36,  Stat.  L.  815.] 

Sec.  6.  [Restriction  of  deposits  —  cards  for  sm^dll  amounts  —  stwings 
stamps  —  credited  on  deposits  —  cancellaiion  —  preparation  of  cards  and 
stamps.]  That  at  least  one  dollar,  or  a  larger  amount  in  multiples  thereof,  must 
be  deposited  before  an  account  is  opened  with  the  person  depositing  the  same, 
and  one  dollar,  or  multiples  thereof,  may  be  deposited  after  such  account  has 
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been  opened,  but  no  one  shall  be  permitted  to  deposit  more  than  one  hundred 
dollars  in  any  one  calendar  month:  Provided,  That  in  order  that  smaller 
amounts  may  be  accumulated  for  deposit  any  person  may  purchase  for  ten 
cents  from  any  depository  office  a  postal  savings  card  to  which  may  be  attached 
specially  prepared  adhesive  stamps,  to  be  known  as  '^  postal  savings  stamps," 
and  when  the  stamps  so  attached  amount  to  one  dollar,  or  a  larger  sum  in 
multiples  thereof,  including  the  ten-cent  postal  savings  card,  the  same  may  be 
presented  as  a  deposit  for  opening  an  account,  and  additions  may  be  made  to 
any  account  by  means  of  such  card  and  stamps  in  amounts  of  one  dollar,  or 
multiples  thereof,  and  when  a  card  and  stamps  thereto  attached  are  accepted  as 
a  deposit  the  postmaster  shall  immediately  cancel  the  same.  It  is  hereby 
made  the  duty  of  the  Postmaster-General  to  prepare  such  postal  savings  cards 
and  postal  savings  stamps  of  denominations  of  ten  cents,  and  to  keep  them  on 
sale  at  every  postal  savings  depository  office,  and  to  prescribe  all  necessary  rules 
and  regulations  for  the  issue,  sale,  and  cancellation  thereof.    \S6  Stat.  L.  816.^ 

Sec.  7.  llvterest  on  deposits  —  balance  limited.li  That  interest  at  the 
rate  of  two  per  centum  per  annum  shall  be  allowed  and  entered  to  the  credit  of 
each  depositor  once  in  each  year,  the  same  to  be  computed  on  such  basis  and 
under  such  rules  and  regulations  as  the  board  of  trustees  may  prescribe;  but 
interest  shall  not  be  computed  or  allowed  on  fractions  of  a  dollar:  Provided, 
That  the  balance  to  the  credit  of  any  one  person  shall  never  be  allowed  to  exceed 
five  hundred  dollars,  exclusive  of  accumulated  interest.    [5ff  Stat.  L.  816.'\ 

Sec.  8.  [Withdraimls  —  payment  by  banks  —  no  charge  for  cashin/j,  etc.] 
That  any  depositor  may  withdraw  the  whole  or  any  part  of  the  funds  deposited 
to  his  or  her  credit,  with  the  accrued  interest,  upon  demand  and  under  such 
regulations  as  the  board  of  trustees  may  prescribe.  Withdrawals  shall  be  paid 
from  the  deposits  in  the  State  or  Territory,  so  far  as  the  postal  funds  on  de- 
posit in  such  State  or  Territory  may  be  sufficient  for  the  purpose,  and,  so  far  as 
practicable,  from  the  deposits  in  the  commimity  in  which  the  deposit  was  made. 
j!fo  bank  in  which  postal  savings  funds  shall  be  deposited  shall  receive  any  ex- 
change or  other  fees  or  compensation  on  account  of  the  cashing  or  collection  of 
any  checks  or  the  performance  of  any  other  service  in  connection  with  the  postal 
savings  depository  system.   [36  Stat.  L.  816.] 

Sec.  9.  [Firnds  to  be  deposited  in  solvent  banks  —  interest  required  —  re^ 
serve  fund  —  secu/rity  from  banks  —  distribution  of  deposits  locally  —  deposits 
mth  treasurer  —  withdrawals  for  payments  —  amount  to  be  irwested  in  gov- 
emntent  bonds  —  residue  to  remain  on  deposit  —  disposal  —  application  of 
interest,  etc.  —  restriction  —  disposal  of  bonds  —  definitions.]  That  postal 
savings  funds  received  under  the  provisions  of  this  Act  shall  be  deposited  in 
solvent  banks,  whether  organized  under  national  or  state  laws,  being  subject 
to  national  or  state  supervision  and  examination,  and  the  sums  deposited  shall 
bear  interest  at  the  rate  of  not  less  than  two  and  one-fourth  per  centum  per 
annum,  which  rate  shall  be  uniform  throughout  the  tTnited  States  and  Terri- 
tories thereof;  but  five  per  centum  of  such  funds  shall  be  withdrawn  by  the 
board  of  trustees  and  kept  with  the  Treasurer  of  the  United  States,  who  shall 
be  treasurer  of  the  board  of  trustees,  in  lawful  money  as  a  reserve.  The  board 
of  trustees  shall  take  from  such  banks  such  security  in  public  bonds  or  other  se- 
curities, supported  by  the  taxing  power,  as  the  board  may  prescribe,  approve, 
and  deem  sufficient  and  necessary  to  insure  the  safety  and  prompt  payment  of 
such  deposits  on  demand.  The  funds  received  at  the  postal  savings  depository 
offices  in  each  city,  town,  village,  and  other  locality  shall  be  deposited  in  banks 
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located  therein  (substantially  in  proportion  to  the  capital  and  surplus  of  each 
such  bank)  willing  to  receive  such  deposits  under  the  terms  of  this  Act  and  the 
regulations  made  by  authority  thereof,  but  the  amount  deposited  in  any  one 
bank  shall  at  no  time  exceed  the  amount  of  the  paid-in  capital  and  one-half  the 
surplus  of  such  bank.  If  no  such  bank  exist  in  any  city,  town,  village,  or 
locality,  or  if  none  where  such  deposits  are  made  will  receive  such  deposits  on 
the  terms  prescribed,  then  such  funds  shall  be  deposited  under  the  terms  of  this 
Act  in  the  bank  most  convenient  to  such  locality.  If  no  such  bank  in  any  State 
cr  Territory  is  willing  to  receive  such  deposits  on  the  terms  prescribed,  then 
the  same  shall  be  deposited  with  the  treasurer  of  the  board  of  trustees,  and  shall 
be  counted  in  making  up  the  reserve  of  five  per  centum.  Such  funds  may  be 
withdrawn  from  the  treasurer  of  said  board  of  trustees  and  all  other  postal  sav- 
ings funds,  or  any  part  of  such  funds,  may  be  at  any  time  withdrawn  from 
banks  and  savings  depository  offices  for  the  repayment  of  postal  savings  depos- 
itors when  required  for  that  purpose.  Not  exceeding  thirty  per  centum  of  the 
amount  of  sudi  funds  may  at  any  time  be  withdrawn  by  the  trustees  for  invest- 
ment in  bonds  or  other  securities  of  the  United  States,  it  being  the  intent  of 
this  Act  that  the  residue  of  such  funds,  amounting  to  sixty-five  per  centum 
thereof,  shall  remain  on  deposit  in  the  banks  in  each  State  and  Territory 
willing  to  receive  the  same  under  the  terms  of  this  Act,  and  shall  be  a  working 
balance  and  also  a  fund  which  may  be  withdrawn  for  investment  in  bonds  or 
other  securities  of  the  United  States,  but  only  by  direction  of  the  President,  and 
only  when,  in  his  judgment,  the  general  welfare  and  the  interests  of  the  United 
States  so  require.  Interest  and  profit  accruing  from  the  deposits  or  investment 
of  postal  savings  funds  shall  be  applied  to  the  payment  of  interest  due  to  postal 
savings  depositors  as  hereinbefore  provided,  and  the  excess  thereof,  if  any,  shall 
be  covered  into  the  Treasury  of  the  United  States  as  a  part  of  the  postal  rev- 
enue: Provided,  That  postal  savings  funds  in  the  treasury  of  said  board  shall  be 
rtiibject  to  disposition  as  provided  in  this  Act,  and  not  otherwise:  And  provided 
further.  That  the  board  of  trustees  may  at  any  time  dispose  of  bonds  held  as 
postal  savings  investments  and  use  the  proceeds  to  meet  withdrawals  of  deposits 
by  depositors.  For  the  purposes  of  this  Act  the  word  "  Territory,''  as  used 
herein,  shall  be  held  to  include  the  District  of  Columbia,  the  District  of  Alaska, 
and  Porto  Rico,  and  the  word  "  bank  "  shall  be  held  to  include  savings  banks 
and  trust  companies  doing  a  banking  business.    IS6  Stat.  L.  816.'] 

Sec.  10.  [^Issue  of  bonds  to  depositors  —  interest  rate  —  payable  in  gold  — 
€imditior^  of  issxie  —  regiilaiions  —  investment  of  savings  fund  in  —  exempt 
from  taxes  —  not  receivable  for  national  bank  circulation.]  That  any  depositor 
in  a  postal  savings  depository  may  surrender  his  deposit,  or  any  part  thereof, 
in  sums  of  twenty  dollars,  forty  dollars,  sixty  dollars,  eighty  dollars,  one  hun- 
dred dollars,  and  multiples  of  one  hundred  dollars  and  five  hundred  dollars, 
and  receive  in  lieu  of  such  surrendered  deposits,  under  such  regulations  as  may 
be  established  by  the  board  of  trustees,  the  amount  of  the  surrendered  deposits 
in  United  States  coupon  or  registered  bonds  of  the  denominations  of  twenty 
dollars,  forty  dollars,  sixty  dollars,  eighty  dollars,  one  hundred  dollars,  and 
five  hundred  dollars,  which  bonds  shall  bear  interest  at  the  rate  of  two  and  one- 
half  per  centum  per  annum,  payable  semiannually,  and  be  redeemable  at  the 
pleasure  of  the  United  States  after  one  year  from  the  date  of  their  issue  and 
payable  twenty  years  from  such  date,  and  both  principal  and  interest  shall  be 
payable  in  United  States  gold  coin  of  the  present  standard  of  value :  Provided, 
That  the  bonds  herein  authorized  shall  be  issued  only  (first)  when  there  are 
outstanding  bonds  of  the  United  States  subject  to  call,  in  which  case  the  pro- 
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ceeds  of  the  bonds  shall  be  applied  to  the  redemption  at  par  of  outstanding 
bonds  of  the  United  States  subject  to  call,  and  (second)  at  times  when  under 
authority  of  law  other  than  that  contained  in  this  Act  the  Government  desires  to 
issue  bonds  for  the  purpose  of  replenishing  the  Treasury,  in  which  case  the  issue 
of  bonds  under  authority  of  this  Act  shall  be  in  lieu  of  the  issue  of  a  like  amount 
of  bonds  issuable  under  authority  of  law  other  than  that  contained  in  this  Act : 
Provided  fvHher,  That  the  bonds  authorized  by  this  Act  shall  be  issued  by  the 
Secretary  of  the  Treasury  under  such  regulations  as  he  may  prescribe:  And 
provided  further.  That  the  authority  contained  in  section  nine  of  this  Act  for 
the  investment  of  postal  savings  funds  in  United  States  bonds  shall  include 
the  authority  to  invest  in  the  bonds  herein  authorized  whenever  such  bonds 
may  be  lawfully  issued :  And  provided  further.  That  the  bonds  herein  author- 
ized shall  be  exempt  from  all  taxes  or  duties  of  the  United  States  as  well  fl» 
from  taxation  in  any  form  by  or  under  state,  municipal,  or  local  authority: 
And  provided  further.  That  no  bonds  authorized  by  this  Act  shall  be  receivable 
by  the  Treasurer  of  the  United  States  as  security  for  the  issue  of  circulating 
notes  by  national  banking  associations.    [56  Stat,  L.  811,1 

Seo.  11.  [Redemption  of  United  States  bonds  for  samngs  investment  — 
reissue  to  trustees  of  savings  fund  —  redemption  of  reissued  bonds.l  That 
whenever  the  trustees  of  the  postal  savings  fund  have  in  their  possession  funds 
available  for  investment  in  United  States  bonds  they  may  notify  the  Secretary 
of  the  Treasury  of  the  amount  of  such  funds  in  their  hands  which  they  desire 
to  invest  in  bonds  of  the  United  States  subject  to  call,  whereupon,  if  there  are 
United  States  bonds  subject  to  call,  the  Secretary  of  the  Treasury  shall  call  for 
redemption  an  amount  of  such  bonds  equal  to  the  amount  of  the  funds  in  the 
hands  of  the  trustees  which  the  trustees  desire  to  thus  invest,  and  the  bonds  so 
called  shall  be  redeemed  at  par  with  accrued  interest  at  the  Treasury  of  the 
United  States  on  and  after  three  months  from  the  date  of  such  call,  and  interest 
on  the  said  bonds  shall  thereupon  cease :  Provided,  That  the  said  bonda  when 
redeemed  shall  be  reissued  at  par  to  the  trustees  without  change  in  their  terms 
as  to  rate  of  interest  and  date  of  maturity:  And  provided  further.  That  the 
bonds  so  reissued  may,  in  the  discretion  of  the  Secretary  of  the  Treasury,  be 
called  for  redemption  from  the  trustees  in  like  manner  as  they  were  originally 
called  for  redemption  from  their  former  owners  whenever  there  are  funds  in 
the  Treasury  of  the  United  States  available  for  such  redemption.  [56  Stat.  L. 
818.1 

Sec.  12.  [Separation  of  accounts,  etc. —  general  laws  applicable  —  addi- 
tional honds.l  That  postal  savings  depository  funds  shall  be  kept  separate  from 
ether  funds  by  postmasters  and  other  officers  and  employees  of  the  postal  service, 
who  shall  be  held  to  the  same  accountability  under  their  bonds  for  such  funds 
as  for  public  moneys ;  and  no  person  connected  with  the  Post-Office  Department 
shall  disclose  to  any  person  other  than  the  depositor  the  amount  of  any  de- 
posits, unless  directed  so  to  do  by  the  Postmaster-General.  All  statutes  relating 
to  the  safe-keeping  of  and  proper  accounting  for  postal  receipts  are  made  ap- 
plicable to  postal  savings  funds,  and  the  Postmaster-General  may  require  post- 
masters, assistant  postmasters,  and  clerks  at  postal  savings  depositories  to  give 
any  additional  bond  he  may  deem  necessary.    [86  Stat,  L,  818,1 

Sec.  13.  [Compensation  to  fourth-class  postmasters  —  presidential  offices 
excluded,1  That  additional  compensation  shall  be  allowed  postmasters  at  post- 
offices  of  the  fourth  class  for  the  transaction  of  postal  savings  depository  busi- 
ness.   Such  compensation  shall  not  exceed  one-fourth  of  one  per  centum  on  the 
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average  sum  upon  which  interest  is  paid  each  calendar  year  on  receipts  at  such 
post-office,  and  shall  be  paid  from  the  postal  revenues ;  but  postmasters,  assistant 
postmasters,  clerks,  or  other  employees  at  post-offices  of  the  presidential  grade 
shall  not  receive  any  additional  compensation  for  such  service.  \_36  Stat  L. 
S18.'] 

Sec.  14.  [Appropriation  for  expenses  of  establishing,  etc. —  duties  of 
postal  officials  —  regulations,  etc.']  That  the  sum  of  one  hundred  thousand  dol- 
lars is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  or  so  much  thereof  as  may  be  necessary,  to  enable  the  Postmaster- 
General  and  the  board  of  trustees  to  establish  postal  savings  depositories  in  ac- 
cordance with  the  provisions  of  this  Act,  including  the  reimbursement  of  the 
Secretary  of  the  Treasury  for  expenses  incident  to  the  preparation,  issue,  and 
registration  of  the  bonds  authorized  in  this  Act;  and  the  Postmaster-Gteneral 
is  authorized  to  require  postmasters  and  other  postal  officers  and  employees  to 
transact,  in  connection  with  their  other  duties,  such  postal  savings  depository 
business  as  may  be  necessary ;  and  he  is  also  authorized  to  make,  and  with  the 
approval  of  the  board  of  trustees  to  promulgate,  and  from  time  to  time  to 
modify  or  revoke,  subject  to  the  approval  of  said  board,  such  rules  and  regula- 
tions not  in  conflict  with  law  as  he  may  deem  necessary  to  carry  the  provisions 
of  this  Act  into  effect   \_S6  Stat.  L.  818.] 

Ssc.  15.  [Postal  penal  lams,  etc.,  made  applicable.]  That  all  the  safe- 
guards provided  by  law  for  the  protection  of  public  moneys,  and  all  statutes 
relating  to  the  embezzlement,  conversion,  improper  handling,  retention,  use, 
or  disposal  of  postal  and  money-order  funds  and  the  punishments  provided  for 
such  offenses  are  hereby  extended  and  made  applicable  to  postal  savings  de- 
pository funds,  and  all  statutes  relating  to  false  returns  of  postal  and  money- 
order  business,  the  forgery,  counterfeiting,  alteration,  improper  use  or  handling 
of  postal  and  money-order  blanks,  forms,  vouchers,  accounts,  and  records,  and 
the  dies,  plates,  and  engravings  therefor,  with  the  penalties  provided  in  such 
statutes,  are  hereby  extended  and  made  applicable  to  postal  savings  depository 
business,  and  the  forgery,  counterfeiting,  alteration,  improper  use  or  handling 
of  postal  savings  depository  blanks,  forms,  vouchers,  accounts,  and  records,  and 
the  dies,  plates,  and  engravings  therefor.    [S6  Stat.  L.  818.] 

Sec.  16.  [Faith  of  United  States  pledged  to  payment.]  That  the  faith 
of  the  United  States  is  solemnly  pledged  to  the  payment  of  the  deposits  made  in 
postal  savings  depository  offices,  with  accrued  interest  thereon  as  herein  pro- 
vided.  [36  Stat.  L.  819.] 

Sec.  17.  [Payments  of  deposits  under  order  of  court.]  That  the  final 
judgment,  order,  or  decree  of  any  court  of  competent  jurisdiction  adjudicating 
any  right  or  interest  in  the  credit  of  any  sums  deposited  by  any  person  with  a 
postal  savings  depository  if  the  same  shall  not  have  been  appealed  from  and 
the  time  for  appeal  has  expired  shall,  upon  submission  to  the  Postmaster-Gen- 
eral of  a  copy  of  the  same,  duly  authenticated  in  the  manner  provided  by  the 
laws  of  the  United  States  for  the  authentication  of  the  records  and  judicial  pro- 
ceedings of  the  courts  of  any  State  or  Territory  or  of  any  possession  subject  to 
the  jurisdiction  of  the  United  States,  when  the  same  are  proved  or  admitted 
within  any  other  court  within  the  United  States,  be  accepted  and  pursued  by 
the  board  of  trustees  as  conclusive  of  the  title,  right,  interest,  or  possession  so 
adjudicated,  and  any  payment  of  said  sum  in  accordance  with  such  order,  judg- 
ment, or  decree  shall  operate  as  a  full  and  complete  discharge  of  the  United 
States  from  the  claim  or  demand  of  any  person  or  persons  to  the  same.  [S6 
Stat.  L.  819.] 
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An  Act  To  proYide  for  the  payment  of  oyertime  claims  of  letter  canien  excluded  from  judg- 
ment as  Wirred  \ff  Umilation. 

[i4ee  of  Juhe  06,   1910,  ch.  434.] 

{Letter  carriers  —  payment  of  claims  for  overtime  under  eight-hour  law  — 
appropriation — limit  to  attorneys*  fee  —  punishment  for  violations,]  That 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  and  directed  to 
I>ay  to  the  several  parties  named  in  Senate  Document  Nwmbei^ed  Two  hundred 
and  sixteen,  Fifty-sixth  Congress,  first  session,  and  Senate  Document  Num- 
bered One  hundred  and  fifty-eight,  Fifly-sixth  Congress,  second  session,  or 
their  legal  representatives,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  the  amounts  set  opposite  each  of  their  names,  respectively,  aggi^ 
gating  two  hundred  and  eighty-two  thousand  nine  hundred  and  forty-three  dol- 
lars and  eighty-eight  cents,  and  said  sum  of  two  hundred  and  eighty-two 
thousand  nine  hundred  and  forty-three  dollars  and  eigbty-ei^t  cents  is  herefcy 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
representing  services  actually  performed  by  them  as  letter  carriers  in  excess  of 
eight  hours  per  day  and  reported  by  the  commissioners  of  the  Court  of  Claims 
as  being  the  amounts  due  them  iinder  the  provisions  of  the  Act  of  May  twenty- 
fourth,  eighteen  hundred  and  eighty-eight,  entitled  "An  Act  to  limit  the  hourd 
that  letter  carriers  in  cities  shall  be  employed  per  day,"  but  which  have  been 
excluded  or  excepted  from  judgment  for  the  sole  reason  that  the  same  wer© 
barred  by  the  statute  of  limitations :  Provided,  That  no  agent,  attorney,  firm  of 
attorneys,  or  other  person  engaged,  heretofore  or  hereafter,  in  preparing,  pre- 
senting, or  prosecuting  any  claim  or  claims  named  in  Senate  Document  K"uDi- 
beied  Two  hundred  and  sixteen.  Fifty-sixth  Congress,  first  session,  and  Senate 
Document  Numbered  One  hundred  and  fifty-eight,  Fifty-sixth  Congress,  second 
bession,  above  referred  to,  shall  directly  or  indirectly  demand,  receive,  or  retain 
for  such  service  in  preparing,  presenting,  or  prosecuting  such  claim^  or  for  any 
service  or  act  whatsoever  in  connection  with  such  claim,  a  sum  greater  than  five 
per  centum  of  the  amoimt  of  such  claim,  and  any  person  who  shall  violate  the 
above  provision  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
sbaUx  lor  each  and  every  offense,  be  fined  not  exceeding  five  hundred  dollars 
or  be  imprisoned  not  exceeding  one  year,  or  both,  in  the  disci^tion  of  the  ooupf. 
[56  Stat.  L.  865.'] 

For  the  Act  of  May  24,  1888,  above  referred  to,  see  6  Fed.  Stat.  Annot  819. 
Am  Act  To  nutbofize  tlie  tmploymeiit  of  letter  carriers  at  certain  post-offices^ 

[Act  of  Feb.   16,   1911,  ch.  87.] 

{Letter  carriers  allowed  hy  consolidation  of  post-offices.']  That  hereafter 
whesi  two  or  more  post-offices  situated  within  the  corporate  limits  of  any  citji 
village,  or  borough  are  consolidated  by  authority  of  the  Postmaster-GleiieraJL 
and  the  said  offices  together  produced  a  gross  revenue  for  the  preceding  fiscal 
year  of  not  less  than  ten  thousand  dollars,  letter  carriers  may  be  employed  for 
the  free  delivery  of  mail  matter  in  like  manner  as  if  any  one  o{  such  post-offioea 
had  produced  such  revenue  in  said  fiscal  year.   {36  Stat.  L.  911.] 

An  Act  Maldiis;  appropriations  for  the  service  of  the  Post  Office  Departmeat  for  the  fiscal  yHt 
ending  June  tliif tietlf,  nineteen  hnnAred  and  twelve,  and  for  ether  porpoees. 

[Act  ot  March  4,  1911,  ch.  241.J 

[Sec,  1.]  {Salary  of  postmaster  at  St.  Louis.]  *  *  ♦  That  hereafter 
the  compensation  paid  to  postmaster  at  Saint  Louis,  Missouri,  shall  be  ei^t 
thousand  dollars  per  annum.    {36  Stat.  L.  1329.] 
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{Clerks  tmd  carriers  in  certain  loc(diiies.']  *  *  *  Whcaever  a  post- 
master in  any  locality  with  a  population  o£  not  more  than  twenty  thousand 
inhabitants  certifies  t»  the  department  that,  owing  to  unusual  conditions  in  his 
€*ommumty,  he  is  unabte  to  secure  the  services  of  efficient  employees  otherwise, 
the  Postmaster  General  having  ascertained  the  truth  of  the  certification  may 
HUtlftorice,  in  his  discretion,  the  appointment  of  clerks  and  letter  carriers  for 
that  office  at  such  higher  rates  of  compensation,  within  the  present  recognized 
grades,  and  in  the  District  of  Alaska,  at  higher  salaries  than  one  thousand  two 
hundred  dollars,  as  may  be  necessary  in  order  to  insure  a  proper  conduct  of 
the  postal  business^  but  not  to  exceed  in  the  aggregate  the  sum  annually  appro- 
priated for  said  purposes,  and  in  all  such  cases  their  salaries  shall  be  paid  from 
the  appropriation  for  unusual  conditions,  and  the  Postmaster  ^neral  shall 
xnake  report  to  Congress  annually  of  the  places  where  and  the  amounts  so 
expended.  \Sf^  Stat.  L,  1882.1 

[Restrvclion  tm  wooden  mail  cars  —  cars  required  hereafter  —  steel  con- 
struction  required  after  July  i,  1916.]  *  *  *  That  after  the  first  of  July, 
nineteen  hundred  and  eleven,  no  pay  shall  be  allowed  for  the  use  of  any  wooden 
full  railway  post-office  ear  unless  constructed  substantially  in  accordance  with 
the  most  approved  plans  and  specifications  of  the  Post  Office  Department  for 
such  type  of  cars,  nor  for  any  wooden  full  railway  post-office  car  run  in  any 
train  between  adjoining  steel  cars  or  between  the  engine  and  a  steel  car  adjoin- 
ing, and  that  hereafter  additional  cars  accepted  for  this  service  shall  be  of 
steel,  or  with  steel  undetframe,  if  used  in  a  train  in  which  a  majority  of  the 
cars  are  of  like  construction:  Provided  further.  That  after  the  nrst  of  July, 
nineteen  hundred  and  sixteen,  the  Postmaster  General  shall  not  approve  or 
ullow  to  be  used  or  pay  for  any  full  railway  post-office  car  not  constructed  of 
steel  or  with  steel  underframe,  if  such  post-office  car  is  used  in  a  train  in  which 
e  majority  of  the  cars  are  of  steel  or  of  steel  underframe  construction.  J^S6 
Stat  L.  1SS6.] 

[Trairel  allowances  to  clerks  on  duiy  over  ten  hours.'}  *  *  *  That  here- 
after in  addition  to  the  salaries  by  law  provided  the  Postmaster  General  is 
hereby  authorized  to  make  travel  allowances,  not  exceeding  in  the  aggregate 
the  sum  annually  appropriated,  to  railway  postal  clerks  assigned  to  duty  in 
railway  post-office  cars  for  actual  expenses  incurred  by  them  while  on  duty, 
after  ten  hours  from  the  time  of  beginning  their  initial  run,  under  such  regula- 
tions as  he  may  prescribe,  and  in  no  case  shall  such  an  allowance  exceed  one 
dollar  per  day.    [36  Stat.  L.  1386.] 

\Leaves  to  railway  postal  clerks,  etc.]  *  *  *  That  the  Postmaster  Gen- 
eral may  allow  railway  postal  clerks  whose  duties  require  them  to  work  six 
days  or  more  a  week  throughout  the  year  and  the  employees  of  the  mail-lock 
and  mail-bag  repair  shops  an  annual  vacation  of  thirty  days  with  pay.  [86 
Stat.  L.  1S86.1 

^Indemnity  (Mowed  for  lost  third  or  fourth  class  moMer  —  limit]  *  *  * 
'That  the  Postnxastei:  General  is  hereby  authorized  to  indemnify  the  senders  or 
<jwnett  of  third  and  fourtih  class  domestic  re^stered  matter  lost  in  the  maib, 
Ate  indemirity,  which  shall  bfe  paid  out  of  the  postal  revenues,  not  to  exceed 
twenty-five  dollars  fot  a  sitigle  piece  of  registered  matter  or  the  actual  vaJue 
thereof  if  lesa  dian  twenty-five  dollars :  Provided,  That  no  indemnity  shall  be 
pftid  if  ikB  loser  ^as  been  otherwise  reimWrsed.  [89  Siaft.  L.  ISSfJ] 
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Sec.  2.  \Pvmshment  for  sending  indecent,  etc.,  matter  —  inciting  arson, 
murder,  or  assassination  included.]  That  section  two  hundred  and  eleven  of  an 
Act  of  Congress  entitled  ^^An  Act  to  codify,  revise,  and  amend  the  penal  laws 
of  the  United  States/'  approved  March  fourth,  nineteen  hundred  and  nine,  be 
amended  by  adding  thereto  the  following:  ^'And  the  term  'indecent'  within 
the  intendment  of  this  section  shall  include  matter  of  a  character  tending  to 
incite  arson,  murder,  or  assassination."  [S6  Stat.  L.  ISSQ."] 

For  sec.  211  of  the  Penal  Laws,  see  1909  Supp.  Fed.  Stat.  Annot.  402. 

Sec.  3.  [Compensatory  time  off  for  Sunday  ldbor.'\  That  hereafter  for 
services  required  on  Sundays  of  supervisory  officers,  clerks  in  first  and  second 
class  post  offices,  and  city  letter  carriers,  compensatory  time  off  during  working 
days  in  amount  equal  to  that  of  the  Sunday  employment  may  be  allowed,  under 
such  regulations  as  the  Postmaster  General  may  prescribe;  but  this  provision 
shall  not  apply  to  auxiliary  or  substitute  employees.    {S6  Stat.  L.  ISSB.I 

Sec.  4.  [Salaries  of  postal  employees  —  division  by  months  —  computa- 
tions of  parts  of  month.]  That  after  June  thirtieth,  nineteen  hundred  and 
eleven,  where  the  salary  or  compensation  of  any  employee  in  the  postal  service 
is  at  an  annual  or  monthly  rate,  the  following  rules  shall  be  followed  in  com- 
puting the  amount  due:  An  annual  salary  or  compensation  shall  be  divided 
into  twelve  equal  installments,  one  of  which  shall  be  the  pay  for  each  calendar 
month;  and  in  making  payment  for  a  fractional  part  of  any  calendar  month 
there  shall  be  paid  such  proportion  of  one  of  such  installments,  or  of  the  amount 
of  the  monthly  salary  or  compensation,  as  the  number  of  days  in  the  fractional 
part  of  that  month  bears  to  the  actual  number  of  days  in  that  month.  [36  Stat. 
L.  iS5P.] 

Sec.  6.  [Postal  savings  depositories  —  expenses  of  establishing,  payable 
from  the  Treasury  —  rent,  central  office  —  accounting  —  designation  of  offices, 
compensation,  etc.  —  regulations  for  deposits,  withdrau^ls,  etc.]  That  the  sum 
of  five  hundred  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated  and  made  immediately  available,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to  enable  the  Postmaster  General  to  con- 
tinue the  establishment,  maintenance,  and  extension  of  postal  savings  deposi- 
tories, including  the  reimbursement  of  the  Secretary  of  the  Treasury  for  expenses 
incident  to  the  preparation,  issue,  and  registration  of  the  bonds  authorized  by  the 
Act  of  June  twenty-fifth,  nineteen  hundred  and  ten:  Provided,  That  out  of 
such  sum  an  amount  not  to  exceed  ten  thousand  dollars  may  be  expended  for 
the  rental,  if  necessary,  of  quarters  for  the  central  office  of  the  Postal  Savings 
System  in  the  District  of  Columbia :  And  provided  further.  That  all  expendi- 
tures under  this  appropriation  shall  be  audited  by  the  Auditor  for  the  Post 
Office  Department :  And  provided  fuaiher.  That  the  Postmaster  General  shall 
select  and  designate  the  post  offices  which  are  to  be  postal  savings  depository 
offices,  and  shall  appoint  and  fix  the  compensation  of  such  superintendents, 
inspectors,  and  other  employees  as  may  be  necessary  in  conducting,  supervising, 
and  directing  the  business  of  such  offices,  including  the  employees  of  a  central 
office  at  Washington,  District  of  Columbia,  and  shall  prescribe  the  hours  during 
which  postal  savings  depository  offices  shall  remain  open.  He  shall  also  from 
time  to  time  make  rules  and  regulations  with  respect  to  the  deposits  in  and 
withdrawal  of  moneys  from  postal  savings  depositories  and  the  issue  of  pass 
books  or  such  other  devices  as  he  may  adopt  as  evidence  of  such  deposits  or 
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withdrawals,  and  the  provisions  of  the  Act  approved  June  twenty-fifth,  ni^^e* 
teen  hundred  and  ten,  are  hereby  modified  accordingly.    [^S6  Stat.  L.  ISiO^I 

The  Act  relating  to  postal  sayings  depositories  is  given,  9upru,  p.  294. 

Sec.  6.  [Permissible  marks  on  third  and  fourth  class  matter  —  '^  Please 
do  not  open  until  Christmas/'  allowed.']  That  in  addition  to  the  permissible 
marks,  writing,  and  printing  on  mail  matter  of  the  third  and  fourth  classes, 
respectively,  or  on  the  enveloped  or  packages  containing  them,  as  authorized  by 
the  Act  of  Congress  approved  January  twentieth,  eighteen  hundred  and  eighty- 
eight,  entitled  '^An  Act  relating  to  permissible  marks,  printing,  or  writing, 
upon  second,  third,  and  fourth  class  matter,  and  to  amend  the  twenty-second 
and  twenty-lJbird  sections  of  an  Act  entitled  *An  Act  making  appropriations  for 
the  service  of  the  Post  Office  Department  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  eighty,  and  for  other  purposes,' "  there  may 
be  placed  on  such  mail  matter,  or  on  the  package,  wrapper,  or  envelope  inclos- 
ing the  same,  or  on  a  tag  or  label  attached  thereto,  either  in  writing  or  other- 
wise, the  words  ^^  Please  do  not  open  until  Christmas,"  or  words  to  that  effect 
[56  Stat.  L.  1840.] 

For  the  Act  of  Jan.  20,  1888,  see  6  Fed.  Stat  Annot  836. 

Sbo.  7.  ^Appropriations.] 

Sec.  8.  [Postal  notes  authorized  —  denominations  —  good  for  six  months 
—  not  indorsable  —  liability  canceled  by  payment.]  That  the  Postmaster  Gen- 
eral may  authorize  postmasters  at  such  offices  as  he  shall  designate,  under  such 
regulations  as  he  shall  prescribe,  to  issue  and  pay  money  orders  of  fixed  de- 
nominations, not  exceeding  ten  dollars,  to  be  known. as  postal  notes.       ^ 

That  postal  notes  shall  be  valid  for  six  calendar  months  from  the  last  day 
of  the  month  of  their  issue,  but  thereafter  may  be  paid  under  such  regulations 
as  the  Postmaster  General  may  prescribe. 

That  postal  notes  shall  not  be  negotiable  or  transferable  through  indorse- 
ment. 

That  if  a  postal  note  has  been  once  paid,  to  whomsoever  paid,  the  United 
States  shall  not  be  liable  for  any  further  claim  for  the  amount  thereof.  [S6 
Stai.  L.  ISiO.] 


PRINCIPAL  AND  SURETY. 

m 

See  SURETY  COMPANIES, 


PRINTING. 

See  PUBLIC  PRINTING. 
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PRISONS  AND  PRISONEKS. 

Aet  of  Jiwa  26, 1910,  Ch.  887,  304. 

Su.  J.  Prisoners  —  ParoU  fron  Unitid  States  Prisons  —  Coniiiion^  304. 
2.  Board  of  Parole — CUrk^  Meetings ^  etc,  — In  Other  Prisom^  304. 
J.  Application  —  Discretion  to  Release — Terms  and  Conditions — Idmiis  of 
Residence  —  Approval  by  Attomey-General^  304. 

4,  Arrest  on  Violations^  305. 

S»  Officers  Authorized  to  Arrest — Expenses  Chargeable  to  Prison^  305. 

A  Hearing  by  Board — Racking  Order ^  305. 

7.  Parole  Officer  —  Duties  —  Salary^  etc.  —  Supervision    of   Marshaly  305. 

5.  Gratuities  to  Par^fled  Prisoners  —  No  Additional^  on  Final  Discharge^ 

306^  • 
p.  Convicts  in  State  Reformatories  —  Parole  under  State  Laws  —  Expenses 

—  Approved  erf  Attorney-Getieral — Returned  to  HomCy  306. 

/O.  Pardoning^  etc,^  Power  of  President  Not  Impaired^  306. 


JLb  Aet  To  parole  United  States  priBoners,  and  for  other  purpoeea. 

[iiof  0/  June  2S,  1910,  ch.  387.] 

[Sec.  1.}  ^Prisoners  —  parole  from  United  States  prisons  —  condition.'] 
That  evcnry  prisoner  who  has  been  or  may  hereafter  be  convicted  of  any  offense 
against  the  United  States,  and  is  confined  in  execution  of  the  judgment  of  such 
conviction  in  any  United  States  penitentiary  or  prison,  for  a  definite  term  or 
t^Brms  of  over  one.  year,  whose  record  of  conduct  shows  he  has  observed  the  rules 
of  fiuch  iustitution,  and  who  has  served  one-third  of  the  total  of  the  term  or 
terms  for  which  he  was  sentenced,  may  be  released  on  parole  as  hereinafter 
provided.  IS6  Stat.  L.  819.1i 

Bixs.  2.  [sBoard  of  parole  —  clerk,  meetings,  etc.  —  in  other  prisons.] 
That  the  superintendent  of  prisons  of  the  Department  of  Justice,  and  the 
warden  and  physician  of  eadi  United  States  penitentiary  shall!  constitute  a 
board  of  parole  for  such  prison,  which  shall  establish  rules  and  regulations  for 
its  procedure  subject  to  the  approval  of  the  Attorney-General.  The  chief  clerk 
of  such  prison  shall  be  clerk  of  said  board  of  parole,  and  meetings  shall  be  held 
at  each  prison  as  often  as  the  regulations  of  such  board  shall  provide :  Provided, 
That  in  every  case  where  a  prison  other  than  a  United  States  penitentiary  is 
used  for  the  confinement  of  such  prisoners  it  shall  be  the  duty  of  the  Attorney- 
General  to  designate  the  ofiicers  of  said  prison  who,  together  with  the  super- 
intendent of  prisons  shall  constitute  such  board  for  said  prison.  IS6  Stat.  L. 
819.] 

Sbc.  3.  [Application  —  discretion  to  release  —  terms  and  conditions  — 
limits  of  residence  —  approval  hy  Attorney-General.]  That  if  it  shall  appear 
to  said  board  of  parole  from  a  report  by  the  proper  ofiicers  of  such  prison  or 
upon  application  by  a  prisoner  for  release  on  parole,  that  there  is  a  reasonable 
probability  that  such  applicant  will  live  and  remain  at  liberty  without  violating 
the  laws,  and  if  in  the  opinion  of  the  board  such  selease  is  not  incompatible 
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with  the  welfare  of  society^  then  said  board  of  parole  may  in  its  discretioia 
authorise  the  release  of  such  applieant  on  parole,  and  he  shall  be  allowed  to  go 
on  parole  ouiside  of  said  prison,  and,  in  the  discretion  of  the  board,  to  retnrn 
to  kis  hoiae,  i^n  sueb  terms  and  eonditi^Mis,  inelnding  personal  reports  from 
such  paroled  person,  as  said  board  of  parole  shall  prescribe,  and  to  remain, 
while  on  parole,  in  the  legal  custody  and  under  the  control  of  the  warden  of 
such  prison  from  which  paroled,  and  until  the  expiration  of  the  term  or  terms 
specified  in  his  sentence,  less  such  good  time  allowance  as  is  or  may  hereafter 
he  provided  for  by  Act  of  Congress ;  and  the  said  board  shall,  in  every  parole, 
fix  the  limits  of  the  residence  of  the  person  paroled,  which  limils  may  there- 
after be  changed  in  the  discretion  of  the  board :  Provided,  That  no  release  on 
parole  shall  become  operative  until  the  findings  of  the  board  of  parole  under  the 
terms  hereof  shall  have  been  approved  by  the  Attorney-General  of  the  United 
States.  \_S6  Stat.  L.  819.'] 

Se€.  4.  [Aj-resi  on  violetiions.']  That  if  the  warden  of  the  prison  or  peni- 
tentiary from  which  said  prisoner  was  paroled  or  said  board  of  parole  or  any 
member  thereof  shall  have  reliable  information  that  the  prisoner  has  violated 
his  parole,  then  said  warden,  at  any  time  within  the  tenn  or  terms  of  the 
prisoner's  sentence,  may  issue  his  warrant  to  any  ofiicer  hereinafter  authorized 
to  execute  the  same,  for  the  retaking  of  such  prisoner.   £56  Stat.  L^  820.] 

Sec.  5.  ^Officers  authorized  to  arrest  —  expenses  chargeable  to  prison.] 
That  any  officer  of  said  prison  or  any  federal  officer  authorized  to  serve  criminal 
process  within  the  TTnited  States,  to  whom  such  warrant  shall  be  delivered,  is 
authorized  and  required  to  execute  such  warrant  by  taking  such  prisoner  and 
returning  him  to  said  prison  within  the  time  specified  in  said  warrant  therefor. 
AH  necessary  expenses  incurred  in  the  administration  of  this  Act  shall  be  paid 
out  of  the  appropriation  for  the  prison  in  connection  with  which  such  expense 
was  incurred,  and  such  appropriation  is  hereby  made  available  therefor.  [58 
Stat.  L.  8m.] 

Sec.  6.  [Bearing  by  hoard  —  revoking  order.]  That  at  the  next  meeting 
of  the  board'  of  parole  held  at  such  prison  after  the  issuing  of  a  warrant  for  the 
retaking  of  any  paroled  priisoner,  said  board  of  parole  shall  be  notified  thereof, 
and  if  said  prisoner  shall  have  been  returned  to  said  prison,  he  shall  be  given 
an  opportunity  to  appear  before  said  board  of  parolie,  and  the  said  board  may 
then  or  at  any  time  in  its  discretion  revoke  the  order  and  terminate  such  parole 
or  modify  the  terms  and  conditions  thereof.  If  such  order  of  parole  shall  be 
revoked  and  the  parole  so  teTmihated,  the  said  prisoner  shall  serve  the  remainder 
of  the  sentence  originally  imposed ;  and  the  time  the  prisoner  was  out  on  parole 
shall  not  be  taken  into  account  to  diminiish  the  time  for  which  he  was  sentenced. 
l36  8«cit.L.  8£0.y 

Sec.  7.  \_Parole  officer  —  dviies.  —  salary,  etc.. —  eupermMon  of  mamiial.'] 
That  each  board  of  parole  shall  appoint  a  parole  officer  for  the  penitentiary  over 
which  it- has  jurisdiction..  Subject  to  the.dir,ection.  and  controj  of  such  board,  it 
shall.  I)e  the.  duty  of  such  officer,  to  aid.  paroled  prisoner  in  securing  employment 
and  to.  visit  and  exercise  superviBion  over  them  while  on  paxole,  and  such  officer 
shall  hav^  such  authority  and.  perform  such  other  duties  as  the  board  of  parole 
may  direct.  The  salary  of  each  parole  officer  shall  be  fixed  by  the  board  of 
parole,  but  shall  not  exceed  one  thousand  five  hundred  dollars  per  annum, 
which,  together  with  his  actual  and  necessary  traveling  expenses,  when  ap- 
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proved  by  such  board,  shall  be  paid  out  of  the  appropriation  for  the  maintenance 
of  the  penitentiary  to  which  he  is  assigned,  which  appropriation  is  hereby  made 
available  for  the  purpose.  In  addition  to  such  parole  officers  the  supervision 
of  paroled  prisoners  may  also  be  devolved  upon  the  United  States  marshals 
when  the  board  of  parole  may  deem  it  necessary.  [36  Stat.  L.  820."] 

Sec.  8.  [Oratuities  to  paroled  prisoners  —  no  additional,  on  final  dis- 
oka/rge.']  That  it  shall  be  the  duty  of  the  warden  of  the  prison  to  furnish  to  any 
and  all  paroled  prisoners  the  usual  gratuities,  consisting  of  clothing,  transporta- 
tion, and  five  dollars  in  money;  the  transportation  furnished  shall  be  to  the 
place  to  which  the  paroled  prisoner  has  elected  to  go,  with  the  approval  of  the 
board  of  parole.  The  warden  of  the  prison  who  furnishes  these  gratuities  is 
hereby  authorized  to  charge  the  actual  cost  of  the  same  in  his  accounts  against 
the  United  States :  Provided,  however,  That  when  any  such  paroled  prisoner 
shall  have  received  his  final  discharge,  while  he  is  away  from  such  prison,  he 
shall  be  entitled  to  no  further  gratuities  provided  for  discharged  prisoners  under 
existing  law.  \_S6  Stat.  L.  820.] 

Sec.  9.  [Convicts  in  state  reformatories  —  parole  under  state  laws  —  ex- 
penses —  approval  of  Attomey-Oeneral  —  returned  to  home.']  That  whenever 
any  person  has  been  convicted  of  any  offense  against  the  United  States  which  is 
punishable  by  imprisonment,  and  has  been  sentenced  to  imprisonment  and  is 
confined  therefor,  in  any  reformatory  institution  of  any  State  in  accordance 
with  section  fifty-five  hundred  and  forty-eight  of  the  Revised  Statutes,  or  other 
laws  of  the  United  States,  then  if  such  State  has  laws  for  the  parole  of  prisoners 
committed  to  such  institutions  by  the  courts  of  that  State,  such  person  convicted 
of  any  offense  against  the  United  States  shall  be  eligible  to  parole  on  the  same 
terms  and  conditions  and  by  the  same  authority  and  subject  to  recommittal  for 
violation  of  such  parole  in  the  same  manner,  as  persons  committed  to  such 
institutions  by  the  courts  of  said  State,  and  the  laws  of  said  State  relating  to 
the  parole  of  prisoners  and  the  supervision  thereof  in  such  institutions  are 
hereby  adopted  and  made  to  apply  to  persons  committed  to  such  institutions 
for  offenses  against  the  United  States.  The  necessary  cost  of  parole  and  super- 
vision of  such  prisoners,  to  the  State  where  such  institution  is  located  shall  be 
paid  by  the  United  States  out  of  the  appropriation  for  the  support  of  prisoners 
confined  in  state  institutions,  which  appropriation  is  hereby  made  available  for 
the  purpose.  !N'o  such  prisoner  shall  be  entitled  to  go  on  parole  until  the 
Attorney-General  shall  have  approved  the  order  therefor:  Provided,  That  when 
a  prisoner  is  committed  to  such  institution  outside  of  the  State  where  he  lives 
he  may  be  permitted  by  his  parole  to  return  to  his  home,  and  in  such  case  the 
supervision  of  such  prisoner  on  parole  shall  devolve  upon  the  marshal  of  the 
district  where  said  prisoner  lives,  and  in  case  such  prisoner  should  violate  his 
parole  a  warre[a]nt  for  his  recommitment  shall  be  delivered  to  and  executed  by 
said  marshal.  [SO  Stat.  L.  821.] 

For  R.  S.  sec  5648|  see  6  Fed.  Stat.  Annot.  40. 

Sec.  10.  [Pardoning,  etc.,  power  of  President  not  impaired.]  That  noth- 
ing herein  contained  shall  be  construed  to  impair  the  power  of  the  President 
of  the  United  States  to  grant  a  pardon  or  commutation  in  any  case,  or  in  any 
way  impair  or  revoke  such  good  time  allowance  as  is  or  may  hereafter  be  pro- 
vided by  Act  of  Congress.  [86  Stat.  L.  821.] 


PROSTITUTION. 


Importing  Aliens,  see  IMMIGRATION. 
WHITE  SLAVE  TRAFFIC,  see  that  tide. 


PUBLIC  CONTRACTS. 

Act  of  June  17, 1910,  Ch.  297,  307. 

Sec,  4,  Supplies  for  Executive  Departments —  Contracts  to  Be  Made  by  Secretary 
of  the  Treasury  —  GeturcU  Supply  Committee  Created — Duties  of — 
Limitation — Bonds  of  Contr tutors  —  Report  of  Supplies  Taken  —  Dis- 
bursing Officers — Limitation —  Telephone  and  Electric  Service^  307. 
5.  Inconsistent  Laws  Repealed^  308. 

^  CB08S-BEFEBENCE8. 

Appropriations  for  River  and  Harbor  Works,  sec  RIVERS,  HARBORS,  AND 

CANALS. 
Contracts  for  New  Buildings,  see  PUBLIC  PROPERTY,  BUILDINGS,  AND 

GROUNDS. 
Partial  Payments  for  Work  by  Secretary  of  Navy,  see  NAVY. 


Sec.  4.  [Supplies  for  executive  departments  —  contracts  to  he  made  &v  ^^' 
retary  of  the  Treasury  —  general  supply  committee  created  —  duties  of  —  limi- 
tation— bonds  of  contractors — report  of  supplies  taken — disbursing  officers — 
limitation  —  telephone  and  electric  service.']  That  hereafter  all  supplies  of  fuel, 
ice,  stationery,  and  other  miscellaneous  supplies  for  the  executive  departments 
and  other  government  establishments  in  Washington,  when  the  public  exigencies 
do  not  require  the  immediate  delivery  of  the  article,  shall  be  advertised  and 
contracted  for  by  the  Secretary  of  tihe  Treasury,  instead  of  by  the  several 
departments  and  establishments,  upon  such  days  as  he  may  designate.  There 
shall  be  a  general  supply  committee  in  lieu  of  the  board  provided  for  in  section 
thirty-seven  hundred  and  nine  of  the  Revised  Statutes  as  amended,  composed  of 
officers,  one  from  each  such  department,  designated  by  the  head  thereof,  the 
duties  of  which  committee  shall  be  to  make,  under  the  direction  of  the  said 
Secretary,  an  annual  schedule  of  required  miscellaneous  supplies,  to  standardize 
such  supplies,  eliminating  all  unnecessary  grades  and  varieties,  and  to  aid  said 
Secretary  in  soliciting  bids  based  upon  formulas  and  specifications  drawn  up  by 
such  experts  in  the  service  of  the  Government  as  the  committee  may  see  fit  to 
call  upon,  who  shall  render  whatever  assistance  they  may  require.  The  com- 
mittee shall  aid  said  Secretary  in  securing  the  proper  fulfillment  of  the  con- 
tracts for  such  supplies,  for  which  purpose  the  said  Secretary  shall  prescribe, 
and  all  departments  comply  with,  rules  providing  for  such  examination  and 
tests  of  the  articles  received  as  may  be  necessary  for  such  purpose ;  in  making 
additions  to  the  said  schedule ;  in  opening  and  considering  the  bids,  and  shall 

807 


Aot  of  Jnno  17,  1910.  PUBLIC  CONTRACTS.  Att  «t  Juo  17,  1910. 

perform  such  other  similar  duties  as  he  may  assign  to  them :  Provided,  That 
the  articles  intended  to  be  purchased  in  this  manner  are  those  in  common  use 
by  or  suitable  to  the  ordinary  neede  of  two  or  more  such  departments  or  estab- 
lishments; but  the  said  Secretary  shall  have  discretion  to  amend  the  annual 
common  supply  schedule  from  time  to  time  as  to  any  articles  that,  in  his  judg- 
ment, can  as  well  be  thus  purchased.  In  all  cases  only  one  bond  for  the  proper 
performance  of  eacK  contract  «hall  be  required,  notwithstanding  that  supplies 
for  more  than  one  department  or  government  establishment  are  included  in  such 
contract  Every  purchase  or  drawing  of  such  supplies  from  the  contractor  shall 
be  immediately  reported  to  said  committee.  No  disbursing  officer  shall  be  a 
member  of  such  committee.  No  department  or  establishment  shall  purchase  or 
draw  supplies  from  the  common  schedule  through  more  than  one  office  or 
bureau,  except  in  case  of  detached  bureaus  or  offijces  having  field  or  outlying 
service,  which  may  purchase  directly  from  the  contractor  with  the  permission 
of  the  head  of  their  department :  And  provided  further.  That  telephone  service, 
electric  light,  and  power  service  purchased  or  contracted  for  from  companies  or 
individuals  shall  be  so  obtained  by  him.   [S6  Stat  L.  5S1.] 

For  R.  S.  «ec.  d708,  see  6  F«d.  Stat  Anaot  93. 

Sec.  5.   \_Inconsistent  laws  repealed.^   That  all  laws  or  parts  of  laws  incon- 
sistent with  this  Act  are  repealed.   [36  Stat.  L,  5S1J] 

The  above  sections  4  and  5  are  from  the  Legislative,  Executive,  and  Judicial  Appropria- 
tion Art  ^f  June  17,  1910,  ch.  297. 
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PUBLIC  DEBT. 

Act  of  Feb  4,  1910,  Ch.  25,  309. 

S€c.  7.  Bonds ^  etCy  of  United  States  —  Principal atnd  Interest  Payable  in  Gold^ 

309- 
2.  Bxemfttion  from  Taxes —  Appropriation  for  Expenses  of  Issue,  etc.^  309. 

J.  Inconsistent  Laws  Repealedy  309. 


An  Act  Preacdbi^  certaii^  proviQiona  aii4  conditions  under  which  bonds  and  certificates  of 
ittd^tmess-  of  the  Hniteft  States  may  be  issned,  and  for  other  purposes. 

\Act  of  Feb,  4,  1910,  oh.  2S.] 

[Sbo.  1.]  \_Bonds,  etc.,  of  United  States  —  principal  and  interest  payable 
in  gold.']  Tbat  any  bonds  and  certificates  of  indebtedness  of  the  United  States 
hereafter  issued  shall  be  payable,  principal  and  interest,  in  United  States  gold 
coin  of  the  present  standard  of  value;  and  that  snch  bonds  may  be  issued  in 
Btich  denominations  as  may  be  prescribed  by  the  Secretary  of  the  Treasury. 
[36  Stat.  L.  19S.'] 

Sec.  2.  {^Exemption  from  taxes  —  appropriaiion  for  expenses  of  issue,  e/c] 
That  any  certificates  of  in.debtedness  hereafter  issued  shall  be  exempt  from  all 
taxes  09  duties  of  the  United  States,  as  well  as  from  taxation  in  any  form  by 
or  under  state,  muDieipal,  ofc  local  authority;  and  that  a  sum  not  exceeding 
one-tenth  of  one  per  centum  of  the  amount  of  any  certificates  of  indebtedness 
issued  ie  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  pay  the  expenses  of  preparing,  advertising,  and  issuing  the 
sama  [SQ  Slot.  L.  19&.} 

Sec.  3.  [Inconsistent  la/ws  repealed.^  That  all  Acts  or  parts  of  Acts  incon- 
sistent with  the  provisions  of  this  Act  are  hereby  repealed.  [S6  Stat.  L.  192.1 
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PUBLIC  DOCUMENTS. 

Act  of  June  25,  1910,  Ch.  884,  310. 

Sec.  I.  Control  of  Office  of  Superintendent^  310. 

Act  of  June  25,  1910,  Ch.  489,  310. 

Public  Printing  and  Binding — Documents  and  Reports  —  Reserved  Sets 
Discontinued — Binding  for  Senators^  Members^  etc,^  31a 

CB088-REFBBBKCE:. 

PublicaHons  of  Bureau  of  Mines,   see  MINERAL  LANDS,  MINES,  AND 
MINING. 


[Sec-  1.]  \ContTol  of  office  of  superintendent.^  ♦  *  *  That  the  office 
of  the  superintendeat  of  documents  shall  be  under  the  control  of  the  Public 
Printer  as  heretofore;  the  disbursements  on  account  of  salaries  or  other  ex- 
penses of  the  office  of  the  superintendent  of  documents  shall  be  made  by  the 
Public  Printer,  and  a  statement  thereof  shall  be  included  in  his  aimual  report 
for  each  fiscal  year.   [36  Stat  L.  770.] 

This  is  from  the  Sundry  Ciyil  Appropriation  Act  of  June  26,  1910,  ch.  384. 

An  Act  To  amend  section  fifty-four  of  an  Act  approved  January  twelfth,  eif^teen  hundred  and 
ninety-fiye,  providing  for  the  puhlic  printing  and  hinding  and  the  distribution  of  public 
documents,  as  amended  by  Public  Kesolution  Numbered  Thirty-six,  approved  June 
thirtieth,  nineteen  hundred  and  two. 

lAot  of  June  2S,  1910,  eih.  439.} 

[^Pvblic  printing  and  binding  —  documents  and  reports  —  reserved  sets  dis- 
continued—  hinding  for  senators,  members,  eic]  That  that  part  of  section 
fifty-four  of  an  Act  approved  January  twelfth,  eighteen  hundred  and  ninety- 
five,  providing  for  the  public  printing  and  binding  and  the  distribution  of 
public  documents  which  reads  as  follows :  ^^  The  remainder  of  said  documents 
and  reports  shall  be  reserved  by  the  Public  Printer  in  unstitched  form,  and 
shall  be  held  subject  to  be  bound  in  the  number  provided  by  law,  upon  orders 
from  the  Vice-President,  Senators,  Representatives,  Delegates,  Secretary  of 
the  Senate,  and  Clerk  of  the  House,  in  such  binding  as  they  shall  select,  except 
full  morocco  or  calf;  and  when  not  called  for  and  delivered  within  two  years 
after  printing  shall  be  delivered  in  unbound  form  to  the  Superintendent  of 
Documents  for  distribution,^'  as  amended  by  Public  Resolution  Numbered 
Thirty-six,  approved  June  thirtieth,  nineteen  hundred  and  two,  is  hereby  re- 
pealed, to  take  effect  at  the  close  of  the  second  session  of  the  Sixty-first  Congress, 
and  the  reserved  documents  and  reports  therein  provided  shall  thereafter  not  be 
printed :  Provided,  That  nothing  herein  shall  operate  to  abridge  in  any  way  the 
right  of  the  Vice-President,  Senators,  Representatives,  Delegates,  Resident 
Commissioners,  Secretary  of  the  Senate,  and  Clerk  of  the  House  to  have  bound 
in  half  morocco,  or  material  not  more  expensive,  one  copy  of  every  public 
document  to  which  he  may  be  entitled.   [S6  Stat.  L.  868.] 

For  sec.  64  of  the  Act  of  Jan.  12,  1805,  Bee  6  Fed.  Stat.  Annot  147. 

810 


PUBLIC  LANDS. 

Act  of  Jan.  28,  1910,  Ch.  14,  312. 

Sec.  I.  Homestead  Settlers —  Time  Extended  to  Establish  Residence  by  Certain — 
Regular  Period  Not  Shortened — Adverse  Claims  Excluded^  312. 
2,  Leaves  of  Absence  Granted — No  Deduction  from  Regular  Period^  313. 

Act  of  Feb.  15,  1910,  Ch.  27,  313. 

HavrCy  Mont.,  Land  District  Established — Description^  313. 

Act  of  Feb.  15,  1910,  Ch.  28,  313. 

Des  MoineSy  lowa^  Land  Office  Abolished — Transfer  of  Records^  etc,^  313. 

Act  of  March  15, 1910,  Ch.  96,  314. 

Temporary  Withdrawals  for  Applications  under  **  Carey  Act*'  —  Restora- 
tion^ 314. 

Act  of  March  15,  1910,  Ch.  97,  314. 

Sec.  I.   Vale  Land  District,  Oreg.y  Created — Boundaries — Land  Office^  314. 
2.   Transfer  of  Plats ^  etc,^  314. 
J,  Register  and  Receiver  to  Be  Appointed^  315. 

Act  of  April  12,  1910,  Ch.  155,  315. 

Sec.  I.  Pipe  Lines  Granted  Right  of  Way  Through^  in  Arkansas^  315. 

2.  Applications^  315. 

J.  Use  Restricted^  315. 

4,  Forfeiture  for  Ivonuser,  etc.^  31c 

3'.  Forfeiture  for  Violation  of  Ants-trust  Law^  315. 

Act  of  June  11,  1910,  Ch.  284,  316. 

Sec.  I.  Reclamation  Projects  —  Reappraisal  of  Unsold  TownsUe  Lots  under ^  316. 
2.  Manner  of  Payment^  316. 

Act  of  June  17, 1910.  Ch.  298,  316. 

Sec.  /.  Enlarged  Homestead  Entries  Permitted  of  Public  Lands  in  Idaho^  316. 
2.  Applications,  Fees,  etc.y  316. 

J.  Additions  Allowed  Incomplete  Homestead  Entries^  316. 
4^  Proof  of  Cultivation  Required,  317. 

3'.  Regular  Homestead  Entries  Not  Affected —  No  Commutations,  317. 
6.  Lands  without    Water  for  Domestic   Use — Residence  Not  Kequired — 
Cultivation  to  Be  Made — Personal  Work — Leaves  of  Absence,  317. 

Act  of  June  22, 1910,  Ch.  818,  317. 

Sec.  I.  Classified,  etc..  Coal  Lands — Agricultural  Entries  for  Surf  cue  Allowed — 
Right  to  Prospect,  etc.,  for  CocU  Reserved — Limit  and  Conditions,  317. 

2.  Applications  to  State  Nature  of  Entry,  318. 

J.  Patents  to  Reserve  Coal  Rights  —  Disposal  of  Coal  Deposits — Entry  for 
Prospecting,  etc.  —  Damages  to  Surf  cue  Owners  —  Mining  for  Domestic 
Use — Right  of  Entryman  to  Disprove  CocU  Classifications,  318. 

Act  of  June  22,  1910,  Ch.  820,  319. 

Sec.  I.  Fort  Sumner  Land  District,  N.  Mex,^   Creeled — Boundaries  —  Land 


Office,  3i( 

^  Plats,  etc.,  310. 
3.  Register  and  Receiver  to  Be  Appointed,  319. 


.7. 


2,   Transfer  of  Plats,  etc.,  31 


Act  of  Jmie  28,  1910,  Ch.  857,  319. 

Assignment  of  Completed  Homestead  Entries  in  Reclamation  Projects  — 
Patent  to  Assignee,  319. 

Act  of  Jane  25,  1910,  Ch.  406,  320. 

Sec.  J.  Railroad  Land  Grants  —  Deposits  for  Cost  of  Surveying,  etc..  Required 
from  Companies  —  Secretary  of  Interior  to  Specify  Amount,  etc,  —  Dis- 
bursement  of  Deposits  —  Repayment  of  Excess,  320. 
2.  Forfeiture  of  Grant  on  Failure  to  Make  Deposit — Proceedings,  x^o. 
J.  Public  Surveys,  etc..  Not  Affected —  Surveyed  Lands  Subject  to  Tcucation, 

etc.,  321. 
4.  Regulations,  321. 
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PUBLIC  LANDS. 
Act  of  June  25,  1910,  Ch.  421,  321. 

Sec,  I,  Temporary  Withdrawals  by  President  for  Power  SiteSy  Irrigation^  eit^ 
Authorized,  321. 

i?.  Mining  /lights  Continued —  Excspti^ns  — jRight$  of  Bona  Fide  Oil  or  Gas 
Claimants  —  Status  of  Prior  Claims  —  Hofne stead,  etc..  Settlements 
Excepted — Restriction  on  New  Forest  Reserves,  321. 

J.  Report  of  Withdrawals  to  Congress,  322. 

Act  of  Jliii«  2£,  1010,  Ch.  482,  322. 

Irrigation    Act  —  Homesteaders    under ^    Allotved    Leave     until    Water 
Turned  on  —  Required  Residence  Not  Lessened,  322. 

Joint  Resolution  of  June  25,  1910,  No.  40,  322. 

Necessary  Resurveys  Authorized — Bona  Fide  Rights  Not  Impaired — 
Amount  for ^  Increased  to  20 per  Cent,  322. 

Aot  of  Dec.  28, 1910,  Gb.  7,  323. 

Sec.  I.  Per  Diem  to  Surveyors,  323. 

Act  of  Feb.  8, 1011,  Ch.  84,  323. 

Second  Desert-land,  etc..  Entries  Allowed,  if  First  Lost,  etc.  — Parties 
Excluded,  323. 

Act  of  Fefe.  18, 1911,  dk.  68,  323. 

Sec.  I.  Homestead  Settlers —  Time  Extended  to  Establish  Residence  by  Certain^— 
Regular  Period  Not  Shortened — Adverse  Claims  Not  Ajfected,  323. 
Absence  Permitted  —  Not  Deducted  from  Full  Period,  324. 

Act  of  Hapeh  8, 101 1,  Ch<.  225,  324. 

Sec.  I.  Homestead  Entries  in  National  Forests  —  ReinstcUement  of.  Canceled  for 
Erroneous  Allowance,  324. 
2.  Rights  of  Contestants,  324. 

Act  of  March  4,  191 U  Ch.  261,  324. 

Sec.  I.  Refund  to  Registers  of  Fees  for    Cancellation    Notices  —  Accounts — 
Limitation,  324. 
2.  Accounting  Hereof ter,  xi^ 

Act  of  March  4,  1 91 1 ,  Ch.  28d,  325. 

Sec.  I.  Registers  and  Receivers  —  Restriction  on  Expenditures,  325. 
Act  Of  Aug.  17,  1911,  Ch.  22,  32c. 

Sec.  I.  Homestead  Entry  —  Roseoud  Indian  Reservation  -^  Extension  of  Time  to 
Make  Payment,  325. 
2.  Failure  to  Make  Payment —  Forfeiture,  325. 
J.  Effect  on  Adverse  Claim^  325. 

Joint  Resolution  of  Aug.  21,  1911,  No.  7,  325. 

Carey  Act —  One  Million  Additional  Acres  of  Land  in  Colorado^  325. 

CBOSS-BEFfiBENCES. 

Indian  Lands,  see  INDIANS. 

In  Hawaii,  see  HA  W All  AN  ISLANDS. 

Mineral  Claims  in  Alaska,  see  ALASKA. 

Naturalization  of   Wife  and  Minor  Children  of  Insane  AKen  Making  HomesUaa 

Entries,  see  NATURALIZATION. 
Right  of  Way  over  Electric  Lines,  see  TELEGRAPH,  TELEPHONE,  CABLE, 

AND  ELECTRIC  LINES. 
And  see  generally,  MINERAL  LANDS,  MINES,  AND  MINING;  TIMBER 

LANDS  AND  FOREST  RESER  VES. 


An  Act  Extending  the  time  for  certain  homesteaders  to  establish  residence  upon  their  lands. 

{Act  of  Jan.  28,  X910,  ch.  2^.] 

[Sbo.  1,]  [Homestead  settlers  —  time  extended  to  establish  residence  by 
certain  —  regvlar  period  net  shortened  —  adverse  claims  excluded.]  Tbat  all 
persons  who  have  heretofore  made  homestead  entries  in  the  States  of  North 
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Aet  of  Jan.  2B,  1910.  PUBLIC  LANDS.  Act  of  Fob.  16,  1016. 

Dakota^  South  Dakota,  Idaho,  Minnesotai  Montana,  Nebraska,  Colorado,  and 
Wyoming,  and  the  Territory  of  New  Mexico,  where  the  period  in  which  they 
were,  or  are,  required  by  law  to  make  entry  under  declaratory  statement  or 
establish  residence  expired  or  expiree  after  December  first,  nineteen  hundred 
and  nine,  are  hereby  granted  until  May  fifteenth,  nineteen  hundred  and  ten, 
within  which  to  make  entry  or  establish  residence  upon  the  lands  so  entered  by 
them :  Provided,  That  this  extension  of  time  shall  not  shorten  either  the  period 
of  commutation  or  of  actual  residence  under  the  homestead  law:  Provided 
further.  That  this  Act  shall  not  apply  to  an  adverse  claim  established  by  entry 
and  residence  after  the  expiration  of  the  time  allowed  for  establishing  residence 
of  the  first  entryman,  and  prior  to  the  passage  of  this  Act  [^S6  Stat.  L.  189.^ 

Sec.  2.  [^Leaves  of  absence  granted  —  no  deduction  from  regvlwr  period.^ 
That  homestead  entrymen  or  settlers  upon  the  public  domain  in  the  States  above 
named  are  hereby  granted  a  leave  of  absence  from  their  land  for  a  period  of 
three  months  from  the  date  of  the  approval  of  this  Act:  Provided,  That  the 
period  of  actual  absence  under  this  Act  shall  not  be  deducted  from  the  full  time 
of  residence  required  by  law.  \S6  Stat.  L.  189.^ 


An  Act  For  the  establishment  of  a  new  land  district  in  the  State  of  Montana. 

[Act  of  Feb.  ISf  1910,  ch.  27.] 

[Havre,  Mont,  land  district  established  —  desoriptioA]  That  all  that  por- 
tion of  the  State  of  Montana  included  within  the  boundaries  hereinafter  de- 
scribed is  hereby  constituted  a  new  land  district,  and  that  the  land  office  for 
said  district  shall  be  located  at  Havre,  in  Chouteau  County,  Montana:  Be- 
ginning on  the  range  line  when  extended  between  ranges  twenty-eight  and 
twenty-nine  east,  where  the  same  will  intersect  the  international  boundary  line 
between  the  United  States  of  America  and  the  Dominion  of  Canada,  thence 
south,  allowing  for  the  proper  offsets  on  the  sixth,  seventh,  and  ninth  standard 
parallels  north,  to  the  point  of  intersection  with  the  center  of  the  Missouri 
River ;  thence  westerly  and  northwesterly  along  the  center  of  the  Missouri  River 
to  the  point  of  intersection  with  the  center  of  the  Marias  River ;  thence  north- 
westerly along  the  Marias  River  to  the  point  of  intersection  with  the  Montana 
principal  meridian ;  thence  north  along  said  principal  meridian  to  the  point  of 
intersection  with  the  international  boundary  line ;  thence  east  to  the  range  line 
when  extended  between  ranges  twenty-eight  and  twenty-nine  east,  to  the  place 
of  beginning.   [S6  Stat.  L.  19^.^ 


An  Act  To  abolish  the  United  States  land  office  at  Des  Moines^  Iowa. 

[Act  of  Feb.  Id,  1910,  ch.  28.] 

[Des  Moines,  Iowa,  land  office  abolished —  transfer  of  records,  etc.'}  That 
the  land  office  at  Des  Moines,  Iowa,  shall  be,  and  is  hereby,  abolished  from  and 
after  the  twenty-eighth  day  of  February,  nineteen  hundred  and  ten ;  and  the 
Secretary  of  the  Interior  is  hereby  authorized  to  transfer  to  the  State  of  Iowa 
snch  of  the  transcripts,  documents,  and  records  of  the  office  as  are  not  required 
for  the  use  of  the  United  States  and  as  the  State  may  desire  to  preservei  {36 
Stat.  L.  isa.] 
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{Temporary  wUhdrawals  for  applications  under  "  Carey  Act "  —  resiora- 
ffoiL.]  That  to  aid  in  carrying  out  the  parpoaes  of  aecti<m  foar  of  the  Act  of 
August  ei^teenth,  eighteen  hundred  and  ninety-four,  entitled  '^An  Act  making 
appropriations  for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year 
ending  ei^teen  hundred  and  ninety-fiVe,  and  for  other  purposes/'  it  shall  be 
lawful  for  the  Secretary  of  the  Interior,  upon  applicati<Hi  by  the  proper  o£Scer 
of  any  State  or  Territory  to  which  said  secticm  applies,  to  withdraw  temporarily 
from  settlement  or  entry  areas  embracing  lands  for  which  the  State  (ht  Terri- 
tory proposes  to  make  application  under  said  secticm,  pending  the  investigaticm 
and  survey  preliminary  to  the  filing  of  the  maps  and  plats  and  application  for 
segregation  by  the  State  or  Territory :  Provided,  That  if  the  State  or  Territory 
shaU  not  present  its  application  for  s^jt^tion  and  maps  and  plats  within  one 
year  after  such  temporary  withdrawal  the  lands  so  withdrawn  shaU  be  restored 
to  entry  as  thou^  sudi  withdrawal  had  not  been  made.  \^S6  Stat.  L.  -£97.] 


An  Act  Avtborinaf  tko  cnatkn  of  am  additional  land  ditlrict  ^  tko  State  of  OsegoOt  to  bo 

aa  tho  "Yalo  land 


lAet  of  Mmr^^  iff,  19tO,  cfc.  P7.] 

[Sbc.  1.]  \_Vale  land  district,  Oreg.,  created  —  boundaries  —  land  office.'} 
That  an  additional  land  district  is  hereby  created  in  the  State  of  Oregon,  to 
embrace  lands  described  as  foUows:  Commencing  at  a  point  where  the  town- 
ship line  between  townships  eleven  and  twelve  south  intersects  the  Snake  River ; 
thence  west  along  said  township  line  to  its  intersecti<m  with  the  northwest  comer 
of  township  twelve  south,  range  thirty-six  east ;  thence  south  on  the  range  line 
between  ran£:es  thirtv-five  and  thirtv-six  east  to  its  intersection  with  the  fourth 
Standard  parallel  south;  thence  east  on  said  fourth  standard  parallel  south  to 
its  intersection  with  the  range  line  between  ranges  thirty-six  and  thirty-seven 
east;  thence  south  along  said  range  line  to  its  intersection  with  the  sixth 
standard  parallel  south ;  thence  west  along  said  sixth  parallel  south  to  the  north- 
west comer  of  township  thirty-one  south,  range  thirty-five  east;  thence  south 
along  the  range  line  between  ranges  thirty-four  and  thirty-five  east  to  the  south- 
west comer  of  township  thirty-seven  south,  range  thirty-five  east ;  thence  east 
along  the  north  boundary  of  township  thirty-eight  south  to  the  northwest  comer 
of  township  thirty-eight  south,  range  thirty-seven  east ;  thence  south  along  the 
range  line  between  ranges  thirty-six  and  diirty-seven  south  to  its  intersection 
with  the  boundary  line  between  the  States  of  Oregon  and  Nevada ;  thence  east 
along  said  boundary  line  to  its  intersection  with  the  boundary  line  between  the 
States  of  Oregon  and  Idaho;  thence  north  and  northerly  along  said  boundary 
to  the  place  of  beginning;  and  that  Vale,  Malheur  County,  within  said  district, 
is  hereby  designated  as  the  site  for  the  land  office  thereof.  IS6  Stat.  L.  ^8.} 

Sec.  2.  [Transfer  of  plats,  etc.}  That  the  Secretary  of  the  Interior  shall 
cause  all  plats,  maps,  records,  and  papers  in  the  Bums  and  La  Grande  land 
offices  which  relate  to  or  form  a  necessary  part  of  the  record  of  the  lands  em- 
Inraced  in  the  land  district  hereby  created  to  be  transferred  to  the  same,  and 
said  district  created  as  aforesaid  shall  be  known  as  the  ''  Vale  land  district" 
[S6  Stat.  L.  £S8.^ 
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Sxc.  3.  [Register  and  receiver  to  he  appointed.^  That  the  President  is 
authorized  to  appoint,  by  and  with  the  advice  and  consent  of  the  Senate,  a 
register  and  a  receiver  for  said  land  district,  and  they  shall  be  subject  to  the 
same  laws  and  be  entitled  to  the  same  compensation  as  is  or  may  be  hereafter 
provided  by  law  in  relation  to  the  existing  land  offices  and  officers  in  said  State. 
[Se  Stat.  L.  gSS.li 

An  Act  To  grant  tisht  of  way  over  tlie  public  domain  in  tlie  State  of  Arkansas  for  oil  or  gas 

pipe  lines. 

[Act  of  Apra  12,  1910,  ch.  166.} 

[Sec.  1.]  [Pipe  lines  gramted  right  of  way  through,  in  Arkansas.']  That  a 
right  of  way  through  the  public  lands  of  the  United  States  in  the  State  of 
Arkansas  is  hereby  granted  for  pipe-line  purposes  to  any  citizen  of  the  United 
States  or  any  company  or  corporation  authorized  by  its  charter  to  transport 
oil,  crude  or  refined,  or  natural  gas  which  shall  have  filed  or  may  hereafter  file 
with  the  Secretary  of  the  Interior  a  copy  of  its  articles  of  incorporation,  and 
due  proof  of  organization  under  the  same,  to  the  extent  of  the  ground  occupied 
by  the  said  pipe  line  and  ten  feet  on  each  side  of  the  center  line  of  same.   [361 

Stat.  L.  me.] 

Sec.  2.  [Applicatuyns.'\  That  any  citizen  of  the  United  States,  company, 
or  corporation  desiring  to  secure  the  benefits  of  this  Act  shall  within  twelve 
months  after  the  location  of  ten  miles  of  the  pipe  line,  if  the  same  be  upon 
surveyed  land,  and  if  the  same  be  upon  unsurveyed  lands  within  twelve  months 
after  the  survey  thereof  by  the  United  States,  file  with  the  register  of  the  land 
office  for  the  district  where  such  land  is  located  a  map  of  its  lines,  and  upon  the 
approval  thereof  by  the  Secretary  of  the  Interior,  the  same  shall  be  noted  upon 
the  plats  in  said  office,  and  thereafter  all  such  land  over  which  such  line  shall 
pass  shall  be  disposed  of  subject  to  such  right  of  way.  [_S6  Stat.  L.  296.] 

Sec.  3.  [Use  restricted.]  That  nothing  in  this  Act  shall  authorize  the  use 
of  such  right  of  way  except  for  the  pipe  line,  and  then  only  so  far  as  may  be 
necessary  for  its  construction,  maintenance,  and  care.   [S6  Stat.  L.  296.] 

Sec.  4.  [Forfeitwre  for  nonuser,  etc.]  That  if  any  section  of  said  pipe  line 
shall  not  be  completed  within  one  year  after  the  approval  by  the  Secretary  of 
the  Interior  of  said  section,  or  if  any  section,  of  said  pipe  line  shall  be  abandoned 
or  shall  not  be  used  for  a  period  of  two  years,  the  right  of  way  herein  granted 
as  to  any  uncompleted,  al^ndoned  or  unused  section  of  said  pipe  line  shall  be 
forfeited  to  the  extent  that  the  same  is  not  completed  or  is  abandoned  or  unused 
at  the  date  of  the  forfeiture,  without  further  action  or  declaration  on  the  part 
of  the  Government  or  any  proceedings  or  judgment  of  any  court.  [86  Stat.  L. 
206. 

Sec.  5.  [Forfeiture  for  violation  of  antitrust  law.]  That  if  any  citizen, 
company,  or  corporation  taking  advantage  of  the  benefits  of  this  Act,  shall 
violate  the  Act  of  July  second,  eighteen  hundred  and  ninety,  entitled  "An  Act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monopolies  " 
(ocmmionly  known  as  the  Sherman  antitrust  act),  or  any  amendment  thereof, 
the  ri^t  of  way  herein  granted  shall  be  forfeited  without  further  action  or 
declaration  on  the  part  of  the  Gk)vemment  or  any  proceedings  or  judgment  of 
any  court   [86  Stat.  L.  296.] 

For  the  Act  of  July  2,  1890  (Sherman  Anti-trust  Act),  see  7  Fed.  Stat.  Annot.  330. 
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An  Act  Providing  for  tbe  reappraistment  of  niiadi  lots  in  town  aites  on  reclamation  fr^iecta» 

and  for  otlier  puxpoaes. 

[Act  of  June  It 9  i^lOy  dh.  084.} 

[Sso.  !•]  IBeclamation  projects  —  reappraisal  of  unsold  tovmsite  lots 
under.]  That  the  Secretary  of  the  Interior  is  hereby  authorized^  whenever  he 
may  deem  it  necessary,  to  reappraise  all  unsold  lots  within  town  sites  on  projects 
under  the  reclamation  Act  heretofore  or  hereafter  appraised  under  the  pro- 
visions of  the  Act  approved  April  sixteenth,  nineteen  hundred  and  six,  entitled 
"An  Act  providing  for  the  withdrawal  from  public  entry  of  lands  needed  for 
town-site  purposes  in  connection  with  irrigation  projects  imder  the  reclamation 
act  of  June  seventeenth^  nineteen  hundred  and  two,  and  for  other  purposes," 
and  the  Act  approved  June  twenty-seventh,  nineteen  hundred  and  six,  entitled 
"An  Act  providing  for  the  subdivision  of  lands  entered  under  the  reclamation 
Act^  and  for  other  purposes ; "  and  thereafter  to  proceed  with  the  sale  of  such 
town  lots  in  accordance  with  said  Acts.   [36  Stat.  L.  -465.] 

For  the  Act  of  April  16,  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  539.  For  the  Act  of  Juno 
27,  1906,  see  1909  Sopp.  Fed.  Stat.  Annot  543. 

Sec.  8.  [Manner  of  paymentt"]  That  in  the  sale  of  town  lots  under  the  pro* 
visions  of  the  said  Acts  of  April  sixteenth  and  June  twenty-seventh,  nineteen 
hundred  and  six,  the  Secretary  of  the  Interior  may,  in  his  discretion,  require 
payment  for  such  town  lots  in  full  at  time  of  sale  or  in  annual  installments,  not 
exceeding  five,  with  interest  at  the  rate  of  six  per  centum  per  annum  on  deferred 
payments.  [56  Stat  L.  ^66.] 

See  note  to  iec.  1  above. 

An  Act  To  provido  for  an  enlarged  homestead. 
[Act  of  June  17,  1910,  ch.  298.} 

[Sec.  1.]  [Enlarged  homestead  entries  permitted  of  public  lands  in 
Idaho.]  That  any  person  who  is  a  qualified  cntryman  under  the  homestead  laws 
of  the  United  States  may  enter,  by  legal  subdivision,  under  the  provisiona  of 
this  Act,  in  the  State  of  Idaho,  three  hundred  and  twenty  acres  or  less  of  arid 
nonmineral,  nonirrigable,  unreserved,  and  unappropriated  surveyed  public 
lands  which  do  not  contain  merchantable  timber,  located  in  a  reaeonably  com- 
pact  body  and  not  over  one  and  one-half  miles  in  extreme  length:  Proinded, 
That  no  lands  shall  be  subject  to  entry  under  the  provisions  of  this  Act  until 
the  lands  shall  have  been  designated  by  the  Secretary  of  the  Interior  as  not 
being,  in  his  opinion,  susceptible  of  successful  irrigation,  at  a  reasonable  cost, 
from  any  known  source  of  water  supply.  [36  Stat.  L.  531.] 

Sec.  2.  [Applications,  fees,  etc.]  That  any  person  applying  to  enter  land 
under  the  provisions  of  this  Act  shall  make  and  subscribe  before  the  proper 
officer  an  affidavit  as  required  by  section  twenty-two  hundred  and  ninety  of  the 
Revised  Statutes,  and  in  addition  thereto  shall  make  affidavit  that  the  land 
sought  to  be  entered  is  of  the  character  described  in  section  one  of  this  Act,  and 
shall  pay  the  fees  now  required  to  be  paid  under  the  homestead  laws.  [S6  iStai. 
L.  63S.] 

For  R.  8.  sec.  2290,  see  6  Fed.  Stat.  Annot.  290. 

Sec.  3,  [Additions  allowed  incomplete  homestead  entries.]  That  any  bome^ 
stead  entryman  of  lands  of  the  character  herein  described,  upon  which  final 
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proof  has  not  been  made^  shall  have  the  right  to  enter  puhlic  lands^  subject  to 
the  provisions  of  this  Act^  contiguous  to  his  former  entry,  which  shall  not^ 
together  with  the  original  entry,  exceed  three  hundred  and  twenty  acres^  and 
residence  upon  and  cultivation  of  the  original  entry  shall  be  deemed  as  resi- 
dence upon  and  cultivation  of  the  additional  entry.  \^86  Stat.  L.  &32.^ 

Sec.  4.  [Proof  of  cuUivation  reqmred.2  That  at  the  time  of  making  final 
proofs  as  provided  in  section  twenty-two  hundred  and  ninety-one  of  the  Revised 
Statutes,  the  entryman  under  this  Act  shall,  in  addition  to  the  proofs  and  affi- 
davits required  under  said  section,  prove  by  two  credible  witnesses  that  at  least 
one-eighth  of  the  area  embraced  in  his  entry  was  continuously  cultivated  to 
agricultural  crops  other  than  native  grasses  beginning  with  the  second  year  of 
the  entry,  and  that  at  least  one-fourth  of  the  area  embraced  in  the  entry  was  so 
continuously  cultivated  beginning  with  the  third  year  of  the  entry.  [86  Stat.  L, 

For  R.  S.  sec.  2291,  see  6  Fed.  Stat.  Annot.  292. 

Ssc.  &4  IBegnlar  homestead  entries  not  affected  —  no  conumutaiions.'] 
That  nothing  herein  contained  shall  be  held  to  affect  the  right  of  a  qualified 
entryman  to  make  homestead  entry  in  the  State  of  Idaho  under  the  provisions 
of  section  twenty-two  hundred  and  eighty-nine  of  the  Bevised  Statutes,  but  no 
person  who  has  made  entry  under  this  Act  shall  be  entitled  to  make  homestead 
entry  imder  the  provisions  of  said  section,  and  no  entry  made  under  this  Act 
shall  be  commuted.  [86  Stat  L.  68^.1 

For  R.  S.  iec  2289,  see  0  Fed.  Stat.  Annot.  286. 

8x0.  6.  [Lands  withovi  water  for  domestic  use  —  residence  not  reqtdred  — 
ctdiivaHon  to  be  made  —  personal  work  —  lea/ves  of  absence. '\  That  whenever 
the  Secretary  of  the  Interior  shall  find  that  any  tracts  of  land  in  the  State  of 
Idaho  subject  to  entiy  under  this  Act  do  not  have  upon  them  such  a  sufficient 
supply  ot  water  suitable  for  domestic  purposes  as  would  make  continuous  resi- 
dence upon  the  lands  possible,  he  may,  in  his  discretion,  designate  such  tracts 
of  land,  not  to  exceed  in  the  aggregate  three  hundred  and  twenty  thousand  acres, 
and  thereafter  they  shall  be  subject  to  entry  under  this  Act  without  the  necessity 
of  residence  upon  the  land  entered:  Provided,  That  the  entryman  shall  in  good 
faith  cultivate  not  less  than  one-eighth  of  the  entire  area  of  the  entry  during 
the  second  year,  one-fourth  during  the  third  year,  and  one-half  during  the  fourth 
and  fifth  years  after  the  date  of  said  entry,  and  that  after  six  months  from  date 
of  entry  and  until  final  proof  the  entryman  shall  reside  not  more  than  twenty 
miles  from  said  land  and  be  engaged  personally  in  preparing  the  soil  for  seed, 
seeding,  cultivating,  and  harvesting  crops  upon  the  land  during  the  usual  seasons 
for  such  work  unless  prevented  by  sickness  or  other  unavoidable  cause.  Leave 
of  absence  from  a  residence  established  under  this  section  may,  however,  be 
granted  upon  the  same  terms  and  conditions  as  are  required  of  other  homestead 
entiymen.  186  Stat.  L.  6S».} 

An  Act  To  provide  for  africultiixal  entiles  on  coal  lands. 
[Act  of  June  22,  1910,  ch.  318.^ 

[Sso.  1.]  [Classified,  etc.,  coal  lands  —  agricultural  entries  for  surface 
aUowed  —  right  to  prospect,  etc.,  for  coal  reserved — limit  and  conditions."} 
That  from  and  after  the  passage  of  this  Act  unreserved  public  lands  of  the 
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United  States  exclusive  of  Alaska  which  have  been  withdrawn  or  classified  as 
coal  lands,  or  are  valuable  for  coal,  shall  be  subject  to  appropriate  entry  under 
the  homestead  laws  by  actual  settlers  only,  the  desert-land  law,  to  selection 
under  section  four  of  the  Act  approved  August  eighteenth,  eighteen  hundred 
and  ninety-four,  known  as  the  Carey  Act,  and  to  withdrawal  under  the  Act 
approved  June  seventeenth,  nineteen  hundred  and  two,  known  as  the  Eedama- 
tion  Act,  whenever  such  entry,  selection,  or  withdrawal  shall  be  made  with  a 
view  of  obtaining  or  passing  title,  with  a  reservation  to  the  United  States  of  tho 
coal  in  such  lands  and  of  the  right  to  prospect  for,  mine,  and  remove  the  same. 
But  no  desert  entry  made  under  the  provisions  of  this  Act  shall  contain  more 
than  one  hundred  and  sixty  acres,  and  all  homestead  entries  made  hereunder 
shall  be  subject  to  the  conditions,  as  to  residence  and  cultivation,  of  entries 
under  the  Act  approved  February  nineteenth,  nineteen  hundred  and  nine,  en- 
titled "An  Act  to  provide  for  an  enlarged  homestead : "  Provided,  That  those 
who  have  initiated  non-mineral  entries,  selections,  or  locations  in  good  faith, 
prior  to  the  passage  of  this  Act,  on  lands  withdrawn  or  classified  as  ooal  lands 
may  perfect  the  same  under  the  provisions  of  the  laws  under  which  said  entries 
were  made,  but  shall  receive  the  limited  patent  provided  for  in  this  Act.  [\S6 
Stat.  L.  583,'] 

For  seetion  4  of  the  Act  of  Aug.  18,  1804,      Annot.  1098.     For  the  Act  of  Feb.  19,  1909, 
above  referred  to,  see  6  Fed.  Stat.  Annot.  397.      see  1909  Supp.  Fed.  Stat.  Annot.  600. 
For  the  Act  of  June  17,  1902,  see  7  IM.  Stat 

Sec.  2.  [^Applications  to  state  nature  of  entry.]  That  any  person  desiring 
to  make  entry  under  the  homestead  laws  or  the  desert-land  law,  any  State  desir- 
ing to  make  selection  under  section  four  of  the  Act  of  August  eighteenth, 
eighteen  hundred  and  ninety-four,  known  as  the  Carey  Act,  and  the  Secretary 
of  the  Interior  in  withdrawing  under  the  Beclamation  Act  lands  classified  as 
coal  lands,  or  valuable  for  coal,  with  a  view  of  securing  or  passing  title  to  the 
same  in  accordance  with  the  provisions  of  said  Acts,  shall  state  in  the  applica- 
tion for  entry,  selection,  or  notice  of  withdrawal  that  the  same  is  made  in  accord* 
ance  with  and  subject  to  the  provisions  and  reservations  of  this  Act  \_S6  Stat, 
L.  684.'] 

For  the  Carey  Act,  see  note  under  sec  1,  supra. 

Sbc.  3.  [Patents  to  reserve  coal  rights  —  disposed  of  coal  deposits  —  entry 
for  prospecting,  etc.  —  damages  to  surface  oivners  —  mining  for  domestic  use  — 
right  of  erUryman  to  disprove  coal  classiftcations.]  That  upon  satisfactory  proof 
of  full  compliance  with  the  provisions  of  the  laws  under  which  entry  is  made, 
and  of  this  Act,  the  entryman  shall  be  entitled  to  a  patent  to  the  land  entered  by 
him,  which  patent  shall  contain  a  reservation  to  the  United  States  of  all  the  coal 
in  the  lands  so  patented,  together  with  the  right  to  prospect  for,  mine,  and 
remove  the  same.  The  coal  deposits  in  such  lands  shall  be  subject  to  disposal 
by  the  United  States  in  accordance  with  the  provisions  of  the  coal-land  laws  in 
force  at  the  time  of  such  disposal.  Any  person  qualified  to  acquire  ooal  deposits 
or  the  right  to  mine  and  remove  the  coal  under  the  laws  of  the  United  States 
shall  have  the  right,  at  all  times,  to  enter  upon  the  lands  selected,  entered,  or 
patented,  as  provided  by  this  Act,  for  the  purpose  of  prospecting  for  coal  thereon 
upon  the  approval  by  the  Secretary  of  the  Interior  of  a  bond  or  undertaking  to 
be  filed  with,  him  as  security  for  the  payment  of  all  damages  to  the  crops  and 
improvements  on  such  lands  by  reason  of  such  prospecting.  Any  person  who 
has  acquired  from  the  United  States  the  coal  deposits  in  any  such  land,  or  the 
right  to  mine  or  remove  the  same,  may  reenter  and  occupy  so  much  of  tb« 
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surface  thereof  as  may  be  required  for  all  purposes  reasonably  incident  to  the 
mining  and  removal  of  th^  coal  therefrom,  and  mine  and  remove  the  coal,  upon 
payment  of  the  damages  caused  thereby  to  the  owner  thereof,  or  apon  jiving  a 
good  and  sufficient  bond  or  undertaking  in  an  action  instituted  in  any  ompetent 
court  to  ascertain  and  fix  said  damages :  Provided,  That  the  owner  under  such 
limited  patent  shall  have  the  right  to  mine  coal  for  use  upon  the  land  for 
domestic  purposes  at  any  time  prior  to  the  disposal  by  the  United  States  of  the 
coal  deposits :  Provided  fwrther.  That  nothing  herein  contained  shall  be  held  to 
deny  or  abridge  the  right  to  present  and  have  prompt  consideration  of  applica- 
tions to  locate,  enter,  or  select,  under  the  land  laws  of  the  United  States,  lands 
which  have  been  classified  as  coal  lands  with  a  view  of  disproving  such  classifi- 
cation and  securing  a  patent  without  reservation.  [S6  8tai.  L.  684.'\ 


An  Act  To  creato  an  additional  land  district  in  the  Toiritory  of  Now  Mozico,  to  be  known  aa 

the  <'Fort  Sumner  land  district." 

lAct  of  June  22,  1910,  oh.  320.] 

[Sbo.  1.]  [Fort  Swrrmer  land  district,  N.  Mex,,  created  —  boundaries  — 
land  office.'}  That  an  additional  land  district  is  hereby  created  in  the  Territory 
of  New  Mexico,  to  embrace  lands  described  as  follows :  Beginning  at  the  point 
where  the  township  line  between  townships  four  and  five  north  of  the  base  line 
parallel  intersects  the  boundary  line  between  the  Territory  of  New  Mexico  and 
the  State  of  Texas ;  running  thence  west  from  said  intersection  along  said  town- 
ship line  to  its  intersection  with  the  line  between  ranges  fifteen  and  sixteen  east 
of  the  New  Mexico  prime  meridian ;  thence  south  along  said  range  line  to  its 
intersection  with  the  township  line  between  townships  five  and  six  south ;  thence 
east  along  said  township  line  to  the  boundary  line  between  the  Territory  of  New 
Mexico  and  the  State  of  Texas;  thence  north  on  and  along  said  boundary  line 
to  the  place  of  beginning;  and  that  Fort  Sumner,  within  said  district,  is  hereby 
designated  as  the  site  for  the  land  office  thereof.   [36  Stai.  L.  686.] 

Sbc.  2.  [Transfer  of  plats,  etc.]  That  the  Secretary  of  the  Interior  shall 
cause  all  plats,  maps,  records,  and  papers  in  the  Boswell  and  Sante  Fe  land 
offices  which  relate  to  or  form  a  necessary  part  of  the  record  of  the  lands  em- 
braced in  the  land  district  hereby  created  to  be  transferred  to  the  same,  and 
said  district  created  as  aforesaid  shall  be  known  as  the  '^  Fort  Sumner  land 
district"  [36  Stai.  L.  686.] 

Sec.  3.  [Register  and  receiver  to  he  appointed.]  That  the  President  is 
authorized  to  appoint,  by  and  with  the  consent  of  the  Senate,  a  person  to  act  as 
register  and  also  a  person  to  act  as  receiver  of  the  aforesaid  Fort  Sumner  land 
district,  and  that  such  clerical  force  as  may  be  necessary  shall  be  assigned  to  the 
said  Fort  Sumner  land  office  by  the  Secretary  of  the  Interior.  [36  Stat.  L. 
686.] 

An  Act  Providing  that  entrymen  for  homesteads  witliin  reclamation  projects  may  assign  their 
entries  upon  satisfactory  proof  of  residence,  improvement,  and  cultivation  for  five  years, 
the  same  as  though  said  entry  had  heen  made  under  the  original  homestead  Act. 

[Act  of  June  23,  1910,  tH.  dff7.] 

[Assignment  of  completed  homestead  entries  in  rechmation  projects  — 
patent  to  assignee.]  That  from  and  after  the  filing  with  the  Commissioner  of 
tbQ  Gewrnl  £jm4  Office  of  satiaf actory  proof  of  residence,  impToveoaent,  and 
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cultivation  for  the  five  years  required  by  law,  persoDs  who  have,  or  shall  make, 
homestead  entries  within  reclamation  projects  under  the  proviaione  of  the  Act 
of  June  seventeenth,  nineteen  hundred  and  two,  may  assign  snch  entries,  or  any 
part  thereof,  to  other  persons,  and  such  assignees^  upon  suhmitting  proof  of  the 
r.eclamati<Hi  of  the  lands  and  upon  payment  of  the  charges  apportioned  against 
the  same  as  provided  in  the  said  Act  of  June  seventeenth,  nineteen  hundred  and 
two,  may  receive  from  the  United  States  a  patent  for  the  lands :  Provided,  That 
all  assignments  made  under  the  provisions  of  this  act  shall  be  subject  to  the 
limitations,  charges,  terms,  and  conditions  of  the  reclamation  Act  136  8taL  L. 

For  the  Act  of  Jtme  17,  1902^  abovo  mentioned,  see  7  Fed.  Stat.  Anaot.  1098. 


An  Act  Making  an  appropriavion  for  the  survey  of  public  lands  lying  within  the  limits  of  land 
grants,  to  pr«?ide  lor  tbe  forfeitve  to  the  United  States  el  anaaiveyed  land  grants  t# 
railroads,  uid  for  other  purposes. 

[Act  of  June  96,   101O,  eh.  400.] 

[Sue.  1.]  [^Railroad  land  grants  —  deposits  for  cost  of  surveying,  etc.,  re- 
quired from  companies  —  Secretary  of  Interior  to  specify  amount,  etc.  -^  dis- 
lursement  of  deposits  —  repayment  of  excess,]  That  to  enable  the  Secretary  of 
the  Interior  to  complete  the  adjustment  of  land  grants  made  by  Congress  to 
aid  in  the  construction  of  railroads,  and  to  subject  the  lands  granted  to  taxa- 
tion by  States,  Territories,  and  municipal  authorities,  any  railroad  corporation 
required  by  law  to  pay  the  costs  of  surveying,  selecting,  or  conveying  any  lands 
granted  to  such  company  or  corporation,  or  for  its  use  and  benefit,  oy  any  Act 
of  Congress,  shall  be,  and  is  hereby,  required,  within  ninety  davs  from  demand 
by  the  Secretary  of  the  Interior,  to  deposit  in  a  proper  United  States  depository 
to  the  credit  of  the  United  States  a  sum  sufficient  to  pay  the  cost  of  surveying, 
selecting,  and  conveying  any  of  the  unsurveyed  lands  granted  to  such  company, 
or  for  its  use  and  benent,  under  any  act  of  Congress:  Provided  further.  That 
the  Secretary  of  the  Interior  shall  determine  and  specify  in  the  notice  or  de- 
mand to  such  company  the  amount  of  the  required  deposit,  and  may,  iu  hid 
discretion,  demand  a  sum  sufficient  to  cover  the  cost  of  the  survey,  selection, 
and  conveyance  of  the  entire  area  granted  to  any  company,  or  for  its  use  and 
benefit,  then  unsurveyed,  or  for  such  townships  or  fractional  townships  as  he 
may  prescribe  and  designate  in  the  notice  or  demand  to  such  company,  as  afore- 
said :  And  provided  further.  That  the  amount  deposited  shall,  subject  to  the 
rules  and  regulations  of  the  Department  of  the  Interior,  under  the  direction 
cf  the  Commissioner  of  the  General  Land  Office,  be  disbursed  for  the  survey- 
ing, including  office  and  field  work,  selection,  and  conveyance  of  the  lands 
granted  and  designated  in  the  notice  of  the  Secretary  of  the  Interior,  as  afone- 
said:  And  provided  further.  That  in  the  event  the  money  deposited  by  any 
railroad  corporation  under  the  provisions  of  this  act  shall  exceed  the  cost  of 
said  surveys,  the  said  excess  thereof  shall  be  repaid  to  the  corporations  so  de- 
positing the  same,  or  to  its  assigns.   [36  Stat.  L.  SSi."] 

Sec.  2.  {^Forfeiture  of  grant  on  failure  to  m/ike  deposit  —  proceedings.'] 
That  if  any  railroad  corporation  required  by  law  to  pay  the  costs  of  surveying, 
selecting,  or  conveying  any  lands  granted  to  such  corporation,  or  for  its  use  and 
benefit,  by  any  Act  of  Congress,  shall,  for  ninety  days  from  notice  or  demand 
by  the  Secretary  of  the  Interior,  as  provided  in  this  Act,  neglect  or  refuse  to 
deposit  an  amount  sufficient  to  meet  the  expense  of  surveying,  selecting,  and 
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convejing  the  unsurveyed  lands  granted  to  such  company,  or  for  its  use  and 
benefit,  by  any  Act  of  Congress,  and  designated  in  the  notice  or  demand  by  the 
Secretary  of  the  Interior,  as  aforesaid,  the  rights,  title,  and  interests  of  such 
company,  and  all  those  claiming  by,  through,  or  under  it,  in  and  to  the  unsur- 
veyed  lands  designated  in  the  notice  of  the  Secretary,  as  aforesaid,  shall  cease 
and  forfeit  to  the  United  States ;  and  the  Secretary  of  the  Interior  shall  notify 
the  Attorney-General,  who  shall  at  once  commence  proceedings  to  declare  the 
forfeiture  and  to  restore  the  lands  forfeited  to  the  public  domain.  \SQ  Stat 
L.  834.^ 

Sec.  8.  \_Ptiblic  sv/rveys,  etc,  not  affected  —  Burveyed  lands  subject  to  taxor 
Hon,  etc.]  That  this  Act  shall  not  affect  the  right  of  the  Secretary  of  the  In- 
terior to  cause  the  public  surveys  to  be  extended  over  any  Jands  granted  to  any 
railroad  or  corporation  by  any  Act  of  Congress  in  the  manner  now  otherwise 
provided  by  law,  nor  shall  any  claim,  right,  interest,  or  demand  of  the  Govern- 
ment of  the  United  States  be  waived  or  annulled  by  the  provisions  hereof: 
Provided,  That  all  granted  lands  surveyed  under  the  provisions  of  this  Act 
fihall  be  subject  to  taxation  by  States,  Territories,  and  municipal  authorities, 
and  the  right  of  the  Government  to  reimburse  itself  for  the  survey,  selection, 
and  conveyance  of  such  lands  otherwise  provided  by  law  shall  remain  in  full 
force  and  effect    [36  Stat.  L.  83^.] 

Sec.  4.  [BeguUiiions.']  That  the  Secretary  of- the  Interior  shall  prescribe 
such  rules  and  regulations  as  will  be  necessary  to  the  carrying  out  of  the  fore- 
going provisions.  [36  Stat.  L.  836.'] 


Am  Act  To  avtborin  the  Preiidnit  <if  tlie  United  States  to  make  witUnwmls  of  public  lands 

in  certain  caeee. 

[Ad  of  June  95,  1910,  ch.  491.1 

[Ssc.  1.]  [Temporary  withdrawals  by  Presiderd  for  power  sites,  vrrigor 
tion,  etc.,  authorized.]  That  the  President  may,  at  any  time  in  his  discretion, 
temporarily  withdraw  from  settlement,  location,  sale,  or  entry  any  of  the  public 
lands  of  the  United  States  including  the  District  of  Alaska  and  reserve  the  same 
for  water-power  sites,  irrigation,  classification  of  lands,  or  other  public  purposes 
to  be  specified  in  the  orders  of  withdrawals,  and  such  withdrawals  or  reservations 
shall  remain  in  force  until  revoked  by  him  or  by  an  Act  of  Congress.  [36  Stat. 
L.  8^7.] 

Sec.  2.  [Mimng  rights  continued  —  exceptions  —  rights  of  hona  fide  oU 
or  gas  claimants  —  statiLs  of  prior  cla/ims  —  homestead,  etc.,  settlements  ex- 
cepted  —  restriction  on  new  forest  reserves."]  That  all  lands  withdrawn  under 
the  provisions  of  this  Act  shall  at  all  times  be  open  to  exploration,  discovery, 
occupation,  and  purchase,  under  the  mining  laws  of  the  United  States,  so  far 
as  the  same  apply  to  minerals  other  than  coal,  oil,  gas,  and  phosphates :  Pro- 
vided, That  the  rights  of  any  person  who,  at  the  dat^  of  any  order  of  with- 
drawal heretofore  or  hereafter  made,  is  a  bona  fide  occupant  or  claimant  of  oil 
or  gas  bearing  lands,  and  who,  at  such  date,  is  in  diligent  prosecution  of  work 
leading  to  discovery  of  oil  or  gas,  shall  not  be  affected  or  impaired  by  such  order, 
so  long  as  such  occupant  or  claimant  shall  continue  in  diligent  prosecution  of 
said  work :  And  provided  further,  That  this  Act  shall  not  be  construed  as  a 
recognition,  abridgment,  or  enlargement  of  any  asserted  rights  or  claims  initiated 
upon  any  oil  or  gas  bearing  lands  after  any  vrithdrawal  of  such  lands  made 
F.8.  A.8app.— SI 
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prior  to  the  passage  of  this  Act:  AnA  provided  further.  That  there  shall  be 
excepted  from  the  force  and  effect  of  any  withdrawal  made  under  the  provisions 
of  this  Act  all  lands  which  are,  on  the  date  of  such  withdrawal,  embraced  in 
any  lawful  homestead  or  desert-land  entry  theretofore  made,  or  upon  which  any 
valid  settlement  has  been  made  and  is  at  said  date  being  maintained  and  per- 
fected pursuant  to  law ;  but  the  terms  of  this  proviso  shall  not  continue  to 
apply  to  any  particular  tract  of  land  unless  the  entryman  or  settler  shall  con- 
tinue to  comply  with  the  law  under  which  the  entry  or  settlement  was  made: 
And  provided  further.  That  hereafter  no  forest  reserve  shall  be  created,  nor 
shall  any  additions  be  made  to  one  heretofore  created  within  the  limits  of  the 
States  of  Oregon,  Washington,  Idaho,  Montana,  Colorado,  or  Wyoming,  exc^t 
^  Act  of  Congress,   IS6  Stat.  L.  847.^ 

Sso.  3.  \_Beport  of  withdrawals  to  Congress.'}  That  the  Secretary  of  the 
Interior  shall  report  all  such  withdrawals  to  Congress  at  the  beginning  of  its 
next  regular  session  after  the  date  of  the  withdrawals.    [86  Stat.  L.  848.] 


Am  Act  Granting  Imvm  <if  abssncs  to  hommtuidsn  on  lands  to  bo  inigatod  vndor  fho 
visions  of  tho  Act  of  Jvno  oovontoontliy  ninotooai  hnndiod  and  two. 

lAd  of  Jwke  2^9  1910,  ch.  489.] 

{Irrigation  Act  —  homesteaders  under,  allowed  leave  until  water  turned  on 
—  required  residence  not  lessened.]  That  all  qualified  entrymen  who  have 
heretofore  made  bona  fide  entry  upon  lands,  proposed  to  be  irrigated  under  the 
provisions  of  \he  Act  of  June  seventeenth,  nineteen  hundred  and  two,  known 
as  the  national  irrigation  Act,  may,  upon  application  and  a  showing  that  they 
Lave  made  substantial  improvements,  and  diat  water  is  not  available  for  the 
irrigation  of  their  said  lands,  within  the  discretion  of  the  Secretary  of  the 
Interior,  obtain  leave  of  absence  from  their  entries,  until  water  for  irrigation 
is  turned  into  the  main  irrigation  canals  from  which  the  land  is  to  be  irrigated: 
Provided,  That  the  period  of  actual  absence  under  this  Act  shall  not  be  de- 
ducted from  the  full  time  of  residence  required  by  law.    [86  Stat.  L.  864.] 

For  the  Act  of  June  17, 19Q2»  aoe  7  Fod.  Stnt  Annot  lOM. 


Joint  Risolvtion  To  amend  and  comet  chaptor  two  hnndrod  and  oovontyHmo  of  vohmo 

thirty-fivo,  Unitod  SUtos  SUtntos  at  Larfo. 

[Joint  Re&ohU4an  of  Jw^e  M,  t9tO.  No.  40.] 

[Necessary  resurveys  authorized  —  bona  fide  rights  not  impaired  —  amount 
for,  increased  to  twenty  per  cent.]  That  the  words  "  five  per  centum  "  in  the 
last  proviso  of  chapter  two  hundred  and  seventy-one  of  volume  thirty-five  of 
the  ITnited  States  Statutes  at  Large  be  changed  to  read  ^*  twenty  per  centum," 
80  that  the  said  chapter  when  so  changed  shall  read  as  follows: 

'^  That  the  Secretary  of  the  Interior  may,  in  his  discretion,  cause  to  be 
made,  as  he  may  deem  wise  under  the  rectangular  system  now  provided  by 
law,  such  resurveys  or  retracements  of  the  surveys  of  public  lands  as,  after  full 
investigation,  he  may  deem  essential  to  properly  mark  the  boundaries  of  the 
publics  lands  remaining  undisposed  of:  Provided,  That  no  such  resurvey  or 
retracement  shall  be  so  executed  as  to  impair  the  bona  fide  rights  or  claims  of 
any  claimant,  entryman,  or  owner  of  lands  affected  by  such  resurvey  or  retrace- 
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meBt:  Provided  further.  That  not  to  exceed  twenty  per  centum  of  the  total 
annual  appropriation  for  surveys  and  resurveys  of  the  public  lands  shall  be  used 
for  the  resurveys  and  retracements  authorized  hereby."    [36  Stat  L.  884.} 

The  Act  above  amended  is  that  of  March  3,  1909,  and  is  set  forth  in  1909  8upp.  Fed.  Stat. 
Aimot.  663. 


[Sec.  1.]  [Per  diem  to  surveyors.'}  ♦  ♦  ♦  That  all  surveyors  hereto- 
fore or  hereafter  employed  under  the  sundry  civil  appropriation  Act  approved 
June  twenty-fiffli,  nineteen  hundred  and  ten,  to  make  surveys  or  resurveys 
shall,  in  addition  to  the  compensation  provided  for  therein,  receive  not  more 
than  three  dollars  per  diem  in  lieu  of  subsistence  for  each  day  they  have  hereto- 
fore been  or  may  hereafter  be  on  duty  under  such  employment  \_S6  'Stat. 
L.  890.} 

ThiB  is  from  thcv  Urgent  Deficiendes  Appropriation  Act  of  Dec.  23,  1910,  ch.  7. 


Am  Act  Providing  for  second  homestead  and  desert-land  entries. 

[Act  of  Feb.  8,  1911,  eh.  34.] 

l^Second  desert-land,  etc.,  entries  allowed,  if  first  lost,  etc.  —  parties  ex- 
cluded.] That  any  person  who,  prior  to  the  approval  of  this  Act,  has  made 
entry  under  the  homestead  or  desert-land  laws,  but  who,  subsequently  to  such 
entry,  from  any  cause  shall  have  lost,  forfeited,  or  abandoned  the  same,  shall 
l*e  entitled  to  the  benefits  of  the  homestead  or  desert-land  laws  as  though  such 
former  entry  had*  not  been  made,  and  any  person  applying  for  a  second  home- 
stead or  desert-land  entry  under  this  Act  shall  furnish  a  description  and  the 
date  of  his  former  entry :  Provided,  That  the  provisions  of  this  Act  shall  not 
apply  to  any  person  whose  former  entry  was  canceled  for  fraud,  or  who  re- 
linquished his  former  entry  for  a  valuable  consideration  in  excess  of  the  filing 
fees  paid  by  him  on  his  original  entry.    [S6  Stat.  L.  896.} 

An  Act  Bztendiag  the  time  for  certain  homesteaders  to  estahlish  residence  upon  their  lands. 

[Act  of  Feb.  13,  1911,  eh.  53.] 

[Sbo.  1.]  \_Homestead  settlers  —  time  extended  to  establish  residence  by 
certain  —  regular  period  not  shortened  —  adverse  claims  not  affected.}  That  all 
persons  who  have  heretofore  filed  declaratory  statements  or  made  homestead 
eoitries  in  the  States  of  North  Dakota,  South  Dakota,  !N'ebraska,  Idaho,  Mon- 
tana, Colorado,  Utah,  Wyoming,  Minnesota,  Washington,  and  Oregon,  and  the 
Territories  of  Arizona  and  New  Mexico,  where  the  period  in  which  they  were  or 
are  required  by  law  to  make  entry  under  such  declaratory  statements  or  to  estab- 
lish residence  expired  or  expires  after  December  first,  nineteen  hundred  and  ten, 
are  hereby  granted  until  May  fifteenth,  nineteen  hundred  and  eleven,  within 
which  to  make  such  entry  or  establish  such  residence  upon  the  lands  so  entered 
by  them:  Provided,  That  this  extension  of  time  shall  not  shorten  either  the 
period  of  commutation  or  actual  residence  required  by  the  homestead  law: 
Provided  further,  That  this  Act  shall  not  aflFect  an  adverse  claim  initiated  prior 
to  the  passage  of  the  Act  and  after  the  expiration  of  the  time  allowed  an  entry- 
man  for  establishing  residence  on  the  land.    [36  Stat.  L.  90S.} 
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Sec.  2.  lAbsence  permitted  —  not  deducted  from  full  period.]  That  home- 
stead entrjmen  or  settlers  upon  the  public  domain  in  the  States  and  Territories 
above  named  be,  and  the  same  are  hereby,  relieved  from  the  necessity  of  resi- 
dence upon  their  lands  from  the  date  of  the  approval  of  this  Act  to  May 
iifteenth,  nineteen  hundred  and  eleven:  Provided,  That  the  time  of  actual 
absence  during  the  period  named  shall  not  be  deducted  from  the  full  time  of 
residence  required  by  law.   136  Stat.  L.  80^.] 


An  Act  Providing  for  the  validation  of  certain  homestead  entriee. 
[Act  of  March  3,  1011,  ch.  996.^ 

[Ssc.  1.]  [Homestead  entries  in  national  forests  —  reinstatement  of,  can" 
celed  for  erroneous  allowance.']  That  all  homestead  entries  which  have  been 
canceled  or  relinquished,  or  are  invalid  solely  because  of  the  erroneous  allow- 
ance of  such  entries  after  the  withdrawal  of  lands  for  national  forest  purposes, 
may  be  reinstated  or  allowed  to  remain  intact,  but  in  the  case  of  entries  hereto- 
fore canceled  applications  for  reinstatement  must  be  filed  in  the  proper  local 
land  office  prior  to  July  first,  nineteen  hundred  and  twelve.   \_S6  Stat.  L.  108 J^] 

Sec.  2.  [^Rights  of  contestaaUs.]  That  in  all  cases  where  contests  were 
initiated  under  tihe  provisions  of  the  Act  of  May  fourteenth,  eighteen  hundred 
and  eighty,  prior  to  the  withdrawal  of  the  land  for  national  forest  purposes,  the 
qualified  successful  contestants  may  exercise  their  preference  right  to  enter  the 
land  within  six  months  after  the  passage  of  this  Act    [36  Stat.  L.  lOSJ^.I 


An  Act  For  the  rdief  of  regittexi  and  f orator  registers  of  the  United  States  land  offices. 

[Ad  of  March  4,  1911,  eh.  901.] 

[Sec.  1.]  [Refund  to  registers  of  fees  for  cancellation  notices  —  accounts 
—  limitation.]  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  refund,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  registers  and  former  registers  of  United  States  land 
offices  money  earned  by  them  for  issuing  notices  of  the  cancellation  of  entries 
subsequent  to  July  twenty-sixth,  eighteen  hundred  and  ninety-two,  which 
money,  under  the  instructions  of  the  Secretary  of  the  Interior,  they  were 
erroneously  required  to  deposit  in  the  United  States  Treasury,  contrary  to  the 
provisions  of  the  Act  approved  July  twenty-sixth,  eighteen  hundred  and  ninety- 
two  :  Provided,  That  such  refund  shall  be  made  only  of  money  deposited  sub- 
sequent to  the  approval  of  the  Act  of  July  twenty-sixth,  eighteen  hundred  and 
ninety-two,  and  shall  be  made  upon  accounts  stated  and  certified  by  the  Secre- 
tary of  the  Interior :  And  provided  further.  That  said  refund  shall  be  made  of 
only  such  fees  which  have  not  entered  into  the  compensation  paid  to  such  regis- 
ters out  of  the  appropriation  for  salaries  and  commissions  of  registers  and  re- 
ceivers for  any  fiscal  year.     [S6  Stat.  L.  1S61.] 

Sec.  2.  [Accounting  hereafter.]  That  hereafter  all  money  or  fees  received 
or  collected  by  registers  of  United  States  land  offices  for  issuing  notices  of  can- 
cellation of  entries  shall  be  reported  and  accounted  for  by  such  registers  in  the 
same  manner  as  other  fees  or  moneys  received  or  collected.    [S6  Shi.  L.  ISBlS] 


Att  tf  Maitk  4,  1911.  PUBLIC  LANDS.  Bm.  of  Aug.  SI,  1911. 

[Sbc.  1.]  [Registers  cmd  receivers — restriction  on  expenditures.]  *  *  * 
That  no  expenses  chargeable  to  the  Government  shall  be  incurred  by  registers 
and  receivers  in  the  conduct  of  local  land  offices  except  upon  previous  specific 
authorization  by  the  Commissioner  of  the  General  Land  Office.    IS6  Stat.  L. 

This  IB  from  the  Stmdiy  GIvU  Appropriation  Act  of  March  4,  1911,  ch.  286. 

Am  Act  Eztending  tb«  time  of  payment  to  certain  homesteaders  in  the  Rosebud  Indian 

Reservation,  in  the  State  of  South  Dakota. 

[Aet  of  Aug.  17,  1911,  ch.  22.] 

[Sbo.  1.]  [Homestead  entry  —  Rosebud  Indian  Reservation  —  extension 
of  time  to  make  payment.']  That  any  person  who  has  heretofore  made  a  home- 
stead entry  for  land  in  what  was  formerly  a  part  of  the  Kosebud  Indian  Reser- 
vation,  in  the  State  of  South  Dakota,  authorized  by  the  Act  approved  March 
second,  nineteen  hundred  and  seven,  may  apply  to  the  register  and  receiver  of 
the  land  office  in  the  district  in  which  the  land  is  located,  for  an  extension 
of  time  within  which  to  make  payment  of  any  amount  that  is  about  to  become 
due,  and  upon  the  payment  of  interest  for  one  year  in  advance,  at  five  pe»r* 
centum  per  annum  upon  the  amount  due,  and  payment  will  be  extended  for  a 
period  of  one  year,  and  any  payment  so  extended  may  annually  thereafter  be 
extended  for  a  period  of  one  year  in  the  same  manner:  Provided,  That  the 
last  payment  and  all  other  payments  must  be  made  within  a  period  not  exceed- 
ing one  year  after  the  last  payment  is  due ;  that  all  moneys  paid  for  interest 
as  herein  provided  shall  be  deposited  in  the  Treasury  to  the  credit  of  the 
Indians  as  a  part  of  the  proceeds  received  for  the  lands.   [37  Stat.  L.  21.] 

Sec.  2.  [Failure  to  make  payment  —  forfeiture.]  That  failure  to  make 
any  payment  that  may  be  due,  unless  the  same  be  extended,  or  to  make  a^y 
extended  payment  at  or  before  the  time  to  which  such  payment  has  been  ex- 
tended as  herein  provided,  will  forfeit  the  entry  and  the  same  shall  be  can- 
celed, and  any  and  all  payments  theretofore  made  shall  be  forfeited.  \_S7  Stai. 
L.  22.] 

Skc.  8.  [Effect  on  adverse  claim.']    That  nothing  herein  contained  shall 
« affect  any  valid  adverse  claim  initiated  prior  to  the  passage  of  this  Act.    [S7 
Stat.  L.  22.] 

Joint  Resolvtion  Providing  for  additional  lands  for  Colorado  under  the  provisions  of  the 

Carey  Act. 

[Joint  BeaolutUm  of  Aug.  21,  1911,  No.  7.] 

[Carey  Act  —  one  million  additional  acres  of  land  in  Colorado.]  That  an 
additional  one  million  acres  of  arid  lands  within  the  State  of  Colorado  be  made 
available  and  subject  to  the  terms  of  section  four  of  an  Act  of  Congress  entitled 
"An  Act  making  appropriations  for  sundry  civil  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and 
for  other  purposes,"  approved  August  eighteenth^  eighteen  hundred  and  ninety- 
four,  and  by  amendments  thereto,  and  that  the  State  of  Colorado  be  allowed, 
under  the  provisions  of  said  Acts,  said  additional  area,  or  so  much  thereof  as 
may  be  necessary  for  the  purposes  and  under  the  provisions  of  said  Acts.  [^7 
Stai.  L.  S8.2 

The  portion  of  the  Act  of  Aug.  18,  1894,  above  referred  to  ("  The  Carey  Act ")  is  given 
in  8  Fed.  Stat.  Annot.  397. 
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PUBLIC  MONEY. 

Act  of  Mareh  4, 191 1*  Ch.  285,  326. 

Sfc.  I.  Construction  of  Public  Buildings  —  Disbursements  to  Be  Made  from 
Treasury  Department — Payments  by  Collectors  of  Customs — Compen-^ 
sation  for  Disbursements  Restricted  to  Bonded  Appointees^  326. 


[Sbg.  1.]  \G(mslfucl%(m  of  public  buildings  —  dighursemenis  to  be  made 
from  Treasury  Department  —  payments  by  collectors  of  customs  —  compensar 
tion  for  disbursements  restricted  to  bonded  appointees.]  *  *  *  Hereafter  all 
disbursements  of  money  appropriated  for  the  construction  of  public  buildings 
under  the  control  of  the  Treasury  Department  shall  be  made  by  the  Treasury 
Department  at  Washington^  District  of  Colurhbia,  except  in  cases  of  public 
buildings  located  so  remote  from  the  seat  of  government  as  to  occasion  hard- 
ship by  undue  delay  in  making  payments  to  contractors,  in  every  such  excep- 
tional case  the  Secretary  of  the  Treasury  may,  in  his  discretion,  require  the 
collector  of  customs  at  or  nearest  the  place  where  such  building  is  being  con- 
structed to  make  the  disbursement,  as  provided  in  section  seventeen  hundred 
and  sixty-five  of  the  Revised  Statutes  of  the  United  States,  but  in  such  ex- 
ceptional cases  no  additional  compensation  shall  be  paid  to  any  collector  of 
customs  for  disbursements  made  hereunder;  and  hereafter  no  compensation  or 
conmiissions  shall  be  allowed  for  the  disbursement  of  any  appropriation  for  the 
construction,  extension,  enlargement,  remodeling,  or  repairs  of  any  public 
building  under  the  control  of  the  Treasury  Department,  except  to  disbursing 
agents  heretofore  appointed  and  who  have  qualified  by  giving  bonds.  \_S6  Stat. 
L.  1S87.'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 
For  R.  S.  see.  1766,  see  6  Fed.  Stat.  Annot.  595. 


PUBLIC  OFFICERS. 

Aet  of  P«b.  18»  1011,  Ch.  48, 327. 

Auth^ty  to  Administer  Oaths  in  Investig4Sti^ns^  337. 


Am  Aet  To  aai«ii4  Mctiott  om  Imndnd  and  tiglity-tlivM  of  tbo  Soriaod  SUtntM. 

[iiet  of  Feb.  ta,  19tl,  eh.  48.} 

lAuthofity  to  adminider  oaths  in  investigations.'}  That  section  one  hundred 
and  eighty-three  of  the  Revised  Statutes  of  tiie  United  States  be,  and  is  hereby, 
an^ended  so  as  to  read  as  follows : 

^*  SOC.  183*  Any  officer  or  clerk  of  any  of  the  departments  lawfully  de- 
tailed to  investigate  frauds  on,  or  attempts  to  defraud,  the  Government,  or  any 
ii  regularity  or  misconduct  of  any  officer  or  agent  of  the  United  States,  and  any 
officer  of  the  Army,  Navy,  Marine  Corps  or  Revenue-Cutter  Service,  detailed 
to  conduct  an  investigation,  and  the  recorder,  and  if  there  be  none  the  presiding 
officer,  of  any  military,  naval,  or  Revenue-Cutter  Service  board  appointed  for 
such  purpose,  shall  have  auth6rity  to  administer  an  oath  to  any  witness  attend- 
ing to  testify  or  depose  in  the  course  of  such  investigation."   \_36  Stat.  L.  898.] 

For  B.  &  sec  188,  m  it  road  prior  to  this  amondmont,  soo  6  Fod.  Stat.  Anaot  6001 


PUBLIC  PARKS. 

Aet  of  May  11,  1910,  Ch.  226*  328. 

See.  I,   The  Glacier  National  Park  — Land  Set  Apart  as  —  Removal  of  Tres- 
passers —  Valid  Rights  Not  Affected  —  Rights  of  Way  for  Railways  — 
Reclamation  Projects — No  Indemnity  Selections  Allowed  Corporations^ 

328. 
2.  Regulations  for  Protection^   etc.  —  Leases  for  Hotels^  etc.  — Removal  of 
Dead^  etc^  Timber^  339. 

GBO8S-BBFEBBK01L 

Appellate  Jurisdiction  over  Yellowstone  National  Parh^  see  JUDICIARY. 


An  Act  To  etUUiah  "Tlie  GUder  Natioiul  Park"  in  tlM  Soeky  Movnttiu  aouth  of  tit 
intoraatioiua  bomdary  liao,  in  tho  State  of  Montana*  and  for  otlMr  pozpooao. 

[Att  of  May  11,   101O,  eh.  290.] 

[Sec.  1.]  \_The  Olacier  Naiional  Park  —  land  set  apart  as  —  removal  of 
trespassers  —  valid  rights  not  affected  —  rights  of  way  for  railways  —  reclamor 
tion  projects  —  no  indemnity  selections  dlowed  corporations."]  That  the  tract 
of  land  in  the  State  of  Montana  particularly  described  by  metes  and  bounds  as 
follows,  to  wit :  Commencing  at  a  point  on  the  international  boundary  between 
the  United  States  and  the  Dominion  of  Canada  at  the  middle  of  the  Flathead 
River;  thence  following  southerly  along  and  with  the  middle  of  the  Flathead 
River  to  its  confluence  with  the  Middle  Fork  of  the  Flathead  River ;  thence  fol- 
lowing the  north  bank  of  said  Middle  Fork  of  the  Flathead  River  to  where  it 
is  crossed  by  the  north  boundaijy  of  the  right  of  way  of  the  Great  Northern 
Railroad ;  thence  following  the  said  right  of  way  to  where  it  intersects  the  west 
boundary  of  the  Blackfeet  Indian  Reservation;  thence  northerly  along  said 
west  boundary  to  its  intersection  with  the  international  boundary ;  thence  along 
said  international  boundary  to  the  place  of  beginning,  is  hereby  reserved  and 
withdrawn  from  settlement,  occupancy,  or  disposal  under  the  laws  of  the 
United  States,  and  dedicated  and  set  apart  as  a  public  park  or  pleasure  ground 
for  the  benefit  and  enjoyment  of  the  people  of  the  United  States  under  the 
name  of  '^  The  Glacier  National  Park ; "  and  all  persons  who  shall  locate  or 
settle  upon  or  occupy  the  same,  or  any  part  thereof,  except  as  hereinafter  pro- 
vided, shall  be  considered  trespassers  and  removed  therefrom :  Provided,  That 
nothing  herein  contained  shall  affect  any  valid  existing  claim,  location,  or  entry 
under  the  land  laws  of  the  United  States  or  the  rights  of  any  such  claimant, 
locator,  or  entryman  to  the  full  use  and  enjoyment  of  his  land:  Provided 
further.  That  rights  of  way  through  the  valleys  of  the  North  and  Middle  forks 
of  the  Flathead  River  for  steam  or  electric  railways  may  be  acquired  within 
said  Glacier  National  Park  under  filings  or  proceedings  heretofore  or  hereafter 
made  or  instituted  under  the  laws  applicable  to  the  acquisition  of  such  rights 
over  or  upon  the  unappropriated  public  domain  of  the  United  States,  and  that 
the  United  States  Reclamation  Sendee  may  enter  upon  and  utilize  for  flowage 
or  other  purposes  any  area  within  said  park  which  may  be  necessary  for  Ae 
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development  and  maintenance  of  a  government  reclamation  project:  And  pro- 
vided further.  That  no  lands  within  the  limits  of  said  park  hereby  created 
belonging  to  or  claimed  by  any  railroad  or  other  corporation  now  having  or 
claiming  the  right  of  indemnity  selection  by  virtue  of  any  law  or  contract  what- 
soever shall  be  used  as  a  basis  for  indemnity  selection  in  any  State  or  Territory 
whatsoever  for  any  loss  sustained  by  reason  of  the  creation  of  said  park.  \S6 
Stat.  L.  554] 

Sec.  2.  \_Regulali(ms  for  protection,  etc. —  leases  for  hotels,  etc. — removal 
of  dead,  etc.,  timber.']  That  said  park  shall  be  under  the  exclusive  control  of 
the  Secretary  of  the  Interior,  whose  duty  it  shall  be,  as  soon  as  practicable,  to 
make  and  publish  such  rules  and  regulations  not  inconsistent  with  the  laws  of 
the  United  States  as  he  may  deem  necessary  or  proper  for  the  care,  protection, 
management,  and  improvement  of  the  same,  which  regulations  shall  provide 
for  the  preservation  of  the  park  in  a  state  of  nature  so  far  as  is  consistent  with 
the  purposes  of  this  Act,  and  for  the  care  and  protection  of  the  fish  and  game 
within  the  boundaries  thereof.  Said  Secretary  may,  in  his  discretion,  execute 
leases  to  parcels  of  ground  not  exceeding  ten  acres  in  extent  at  any  one  place  to 
any  one  person  or  company,  for  not  to  exceed  twenty  years,  when  such  ground 
is  necessary  for  the  erection  of  buildings  for  the  accommodation  of  visitors, 
and  to  parcels  of  ground  not  exceeding  one  acre  in  extent  and  for  not  to  exceed 
twenty  years  to  persons  who  have  heretofore  erected  or  whom  he  may  hereafter 
authorize  to  erect  summer  homes  or  cottages ;  he  may  also  sell  and  permit  the 
removal  of  such  matured,  or  dead  or  down  timber  as  he  may  deem  necessary  or 
advisable  for  the  protection  or  improvement  of  the  park.   \_S6  Stat.  L.  864.] 


PUBLIC  PRINTESTG. 

^26,  1910,  CluS84t  330. 

^mpUyeis  with  Annual  Salaries  —  Liovi  of  Absence^  330. 

Diiails  of  Emflcytts  ^f  Printing  Office^  330. 

GBOSS-KBFBBEirOB. 
See  PUSUC  DOCUMENTS. 


*   «   * 


[Ssc.  1.]  [Employeea  tvUh  amrniol  salaries  —  leave  of  dbsenceJ] 


That  hereafter  employeefl  in  the  Qovemment  Printing  Office  receiving  annual 
salaries  fixed  by  law  shall  be  allowed  leave  at  the  rate  of  pay  received  by  them 
at  the  time  such  leave  is  granted,  the  same  to  be  payable  from  the  specific  ap- 
propriation for  their  salaries.   {_S6  8tai,  L.  787.] 

Thia  and  the  following  paragraph  are  from  the  Sundry  Givil  Appropriation  Aet  of  June 
20,  1910,  ch.  dS4. 

[Pefoptb  of  employeee  of  printing  office.]  *  *  ^  Hereafter  no  employee  of 
the  Government  Printing  Office  shall  be  detailed  to  duties  not  pertaining  to  the 
work  of  public  printing  and  binding  in  any  executive  department  or  other  gov- 
ernment establishment  unless  expressly  authorized  by  law.   [98  Stat  L.  770.] 
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PUBLIC  PROPERTY,  BUILDINGS,  AND 

GROUNDS. 

Aet  of  June  25, 1910,  Ch.  888,  331. 

Sees.  1-32.  {Special),  331. 

SJ,  Contracts  for  Netv  Buildings  —  Limit  for  Sites  —  Sketch  Plans  to  Be 

Approved  before  Expenditure —  Changes  —  Restrictions,  331. 
34,  Competitive  Plans  —  Full  Architectural  Services  of  Successful  Architect 

Authorized,  332. 
jj.  Plans  for  Buildings  for  Departments,  etc.  — Preparation  by  Supervising 

Architecfs  Office,  332. 

Aet  of  June  25, 1910,  Ch.  884,  332. 

Sec,    p.  Executive  Mansion  —  Designation  of  Custodian  of  Property  in — Bond — 
Annual  Inventory  Required —  Approved,  Filing,  etc, ,  332. 

Aet  Of  Mareli  2,  1911,  CIl  192,332. 

Sec.    p.  Superintendent  of  Capitol,  etc.  May  Transfer  Discontinued  Apparatus^ 
etc,  —  Statement  Required^  332. 

Aet  of  ■areh  4, 1911,  Ch.  285,  ^^3. 

Sec,    I,  Capitol  Power  Plant —  Vacancies  in  OpercUing  Force,  333.. 

CB08S-BEFEBENCES. 

Destruction  of  Public  Buildings,  see  PUBLIC  MONEY. 

Statement  of  Proceeds  of  Sales,  see  ESTIMATES,  APPROPRIATIONS,  AND 
REPORTS. 


Aa  Act  To  incraaie  the  limit  of  coit  of  certain  public  buildings,  to  authorise  the  enlargement, 
extension,  remodeling,  or  improvement  of  certain  public  buildings,  to  authorise  the  erec- 
tion and  completion  of  public  buildiogs,  to  authorise  the  purchase  of  sites  for  public 
buildings,  and  for  other  purposes. 

[Act  of  June  96,  1910,  eh.  383.} 

[Sbcs.  1-32.]   [Special'] 

Sec.  83.  [Contracts  for  new  buildings  —  limit  for  sites  —  sketch  plans  to  he 
approved  before  expenditure  —  changes  —  restriction.']  That  section  thirty- 
8(^en  hundred  and  thirty-four  of  the  Revised  Statutes  of  the  United  States  be, 
and  tiie  same  10  hereby,  amended  so  as,  to  read  as  follows : 

''  Sec.  3734b  And  hereafter  no  money  shall  be  paid  nor  contracts  made  for 
payment  for  any  site  for  a  public  building  in  excess  of  the  amount  specifically 
appropriated  therefor;  and  no  money  shall  be  expended  upon  any  public  build- 
ing until  after  sketch  plans  showing  the  tentative  design  and  arrangement  of 
such  building,  together  with  outline  description  and  detailed  estimates  of  the 
cost  thereof  shall  have  been  made  by  the  Supervising  Architect  of  the  Treasury 
Department  (except  when  otherwise  authorized  by  law)  and  said  sketch  plans^ 
and  estimates  shall  have  been  approved  by  the  Secretary  of  the  Treasury  and 
the  head  of  each  executive  department  who  will  have  officials  located  in  such 
building;  but  such  approval  shall  not  prevent  subsequent  changes  in  the  design^ 
arrangement,  materials,  or  methods  of  construction  or  cost  which  may  be  found 
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necessary  or  advantageous:  Provided,  That  no  such  changes  shall  be  made  in- 
volving an  expense  in  excess  of  the  limit  of  cost  fixed  or  extended  by  Congress, 
and  all  appropriations  made  for  the  construction  of  such  building  shall  be  ex- 
pended within  the  limit  of  cost  so  fixed  or  extended."    [S6  Stat,  L.  699,1 

For  R.  S.  sec  3734,  aa  it  read  prior  to  this  amendment,  see  6  Fed.  Stat  Annot.  098. 

Sec.  34.  [Competitive  plans  —  fvU  architectural  services  of  successfvl 
architect  authorized,']  That  hereafter  the  Secretary  of  the  Treasury  be,  and  he 
is  hereby,  authorized  to  enter  into  contracts  for  the  full  architectural  services 
of  the  successful  architect  in  any  competition  held  under  the  provisions  of  the 
Act  of  February  twentieth,  eighteen  hundred  and  ninety-three,  and  to  com- 
pensate him  for  his  services  from  the  appropriation  for  '^  general  expenses  of 
public  buildings  "  available  at  the  time  payment  for  the  particular  services 
rendered  is  due.    \_S6  Stat.  L.  699,^ 

For  the  Act  of  Feb.  20,  1893,  eee  6  Fed.  Stat.  Annot.  706. 

Sbc.  36.  [Plans  for  buildings  for  departments,  etc. — preparation  hy  Super- 
vising Architect's  office,']  That  hereafter  the  Secretary  of  the  Treasury  may, 
in  his  discretion,  upon  the  request  of  the  head  of  any  other  executive  depart- 
ment, or  establishment  of  the  Government  not  under  any  executive  department, 
cause  the  plans,  drawings,  designs,  specifications,  and  estimates  to  be  prepared 
in  the  office  of  the  Supervising  Architect,  for  any  building  or  buildings  for  gov- 
ernmental purposes  which  the  head  of  any  other  executive  department  or  estab- 
lishment not  under  an  executive  department  may  be  authorized  to  have  con- 
structed :  Provided,  That  the  proper  appropriations  for  the  support  and  main- 
tenance of  the  office  of  the  Supervising  Architect  be  reimbursed  for  the  cost  of 
such  work.    [S6  Stat.  L.  699.] 


Sec.  9.  [Executive  Mansion  —  designation  of  custodian  of  property  in  — 
bond  —  annual  inventory  required  —  approval,  filing,  etc]  Hereafter  the  stew- 
ard, housekeeper,  or  such  other  employee  of  the  Executive  Mansion  as  the  Presi- 
dent may  designate,  shall,  under  the  direction  of  the  President,  have  the  charge 
and  custody  of  and  be  responsible  for  the  plate,  furniture,  and  public  property 
therein,  and  shall,  before  entering  upon  the  duties  of  the  office,  give  bond  for 
the  faithful  discharge  thereof,  said  bond  to  be  in  the  sum  of  ten  thousand 
dollars,  and  be  approved  by  the  Secretary  of  War.  And  hereafter  a  complete 
inventory,  in  proper  books,  shall  be  made  annually  in  the  month  of  June,  under 
the  direction  of  Uie  officer  in  charge  of  public  buildings  and  grounds,  of  all  the 
public  property  in  and  belonging  to  the  Executive  Mansion,  showing  when  pur- 
chased, its  cost,  condition,  and  final  disposition.  This  inventory  shall  be  sub- 
mitted to  the  President  for  his  approval,  and  shall  then  be  kept  for  reference 
in  the  Office  of  Public  Buildings  and  Grounds,  which  shall  furnish  a  copy 
thereof  to  the  steward,  housekeeper,  or  other  employee  responsble  for  the  prop- 
erty.  [S6  Stai.  L.  77 S.] 

The  above  tec.  9  is  from  the  Sundry  Civil  Appropriation  Act  of  June  26,  1910,  eh.  S84L 


Sec.  9.  [Superintendent  of  Capitol,  etc,  may  transfer  discontinued  appara- 
tus, etc — statement  required,]  The  Superintendent  of  the  Capitol  Building 
and  Grounds  may  transfer  apparatus,  appliances,  equipments,  and  supplies  of 
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any  kind,  discontinued  or  permanently  out  of  service,  to  such  other  branches  of 
the  service  of  the  United  States,  or  District  of  Columbia,  whenever,  with  the 
approval  of  the  Secretary  of  the  Interior,  in  his  .judgment  the  interests  of  the 
(jk>vemment  service  may  require  it.  A  detailed  statement  of  all  such  transfers 
shall  be  submitted  in  the  annual  report  to  Congress  of  the  Superintendent  of  the 
Capitol  Building  and  Grounds.    [56  Stat  L.  1011.] 

The  above  see  9  ia  from  the  District  of  Columbia  Appropriatiba  Act  of  March  2,  1911, 
eh.  192. 


[Sec.  1.]  [Capitol  power  plant  —  vacancies  in  operating  force.]  *  ♦  * 
That  hereafter  the  heating,  lighting,  and  power  plant  constructed  under  the 
terms  of  the  Act  approved  April  twenty-eighth,  nineteen  hundred  and  four, 
shall  be  known  as  the  Capitol  power  plant ;  and  hereafter  all  vacancies  occurring 
in  the  force  operating  said  plant  and  the  substations  in  connection  therewith 
shall  be  filled  by  said  superintendent  with  the  approval  of  said  commission  in 
control  of  the  House  Office  Building  appointed  under  the  Act  approved  March 
fourth,  nineteen  hundred  and  seven.   \_S6  Stat.  L.  HH.] 

This  18  from  the  Simdry  Civil  Appropriaticm  Act  of  March  4,  1911,  ch.  286. 


RAILROADS. 

Act  of  April  6*  1910<  Ch.  148,  335. 

Sec,    I,   Liability  of  Railroad  Common  Carriers  to  Employees — Time  Limit  of 
Actions  —  jurisdiction  —  Concurrent  jurisdiction  of  State   Courts^ 

335- 

2,  Survival  of  Actions  in  Case  of  Deathy  335. 

Aet  of  April  14, 1910,  Ch.  160,  335 

Sec,    7.  RfUlway  Safety  Appliances  —  Application  of  Laws^  335. 

3,  Equipment  Required  after  J^uly  7,  7^77,  on  Cars^  336. 

J.  Standard  Equipment  Required  in  Six  Months  —  Penalty — Extension  of 
Period — Modifying  Standard  Draw  Bars^  336. 

4,  Penalty  for  Violations  —  Hauling  Defective  Cars  for  Necessary  Repairs 

—  Risk  of  Carrier  —  Use  of  Chains  Limited^  336. 

5,  LicUnlityfor  Hauling  Defective  Cars  Except  for  Repairs^  337. 

6,  Enforcement  by  Interstate  Commerce  Commission^  337. 

Aet  of  Hay  6,  1010,  Ch.  208,  337. 

Sec.    7.  Railway  Accidents  —  Common  Carriers  to  Make  Monthly  Reports  of  337. 
2,  Penalty,  338. 
J.  Investigation  by  Interstate  Commerce  Commission  —  Authority  Conferred 

—  Co-operation  with  State  Commissions  —  Publication,  etc,  of  Reports^ 

338- 
4:  Reports  Inadmissible  as  Evidence  tn  Damage  Sutts,  338. 

J.  Form  of  Reports,  338. 

6.  Prior  Act  Repealed,  338. 

7.  Definitions  —  "  Interstate  Commerce  "  —  "  Foreign  Commerce, "  338. 
<P.  Effect,  338. 

Aet  of  Feb.  17,  1911,  Ch.  108,  339. 

Sec.    I,  Locomotive  Boilers — Common  Carriers  Affected  by  Act — Meaning  of 
Terms—  ''Railroads "  —  ''Employees,**  J39. 
2.  Locomotives — Use,  unless    with  Safe  BotUrs,   Unlawful'^  Inspection^ 

339- 
J.  Chief  and  Two  Assistant  Chief  Inspectors  —  Appointment,  etc.  —  Selection 

—  ScUaries,  etc.  —  Office,  etc.,  339. 

4.  Inspection  Districts  —  District  Inspectors  — In  Classified  Civil  Service-^ 

Salaries,  etc. — Examinations  of  Applicants  —  Disqualifications^  340. 

5.  Inspection  by  Carriers  —  Approved,  etc.,  of  Rules  Filed — Rules  to  Bi 

Observed  if  Carrier  Fails  to  File  Any  —  Changes  —  Office  Rules,  etc. 
'  —  Approval  of  All  Rules,  340. 

6.  District  Inspection  —  Personal  Inspection  of  Boilers  —  Inspection  by  Car^ 

riers  —  Sworn  Reports  to  Be  Filed — Repairing  Defects  —  Notice  of 
Defective  Boilers,  etc.  —  AppecUs  to  Chief  Inspector  by  Carrier  —  Re- 
examination  —  Effect —  AppecUs  to  Interstate  Commerce  Commission  — 
Final  Action — Inspector's  Requirements    Effective  Pending  AppecUs, 

341- 

7.  Annual  Report  of  Chief  Inspector,  342. 

S.  Accidents  from  Failure  of  Boilers  —  Investigation  —  Disabled  Parts  to 

Be  Preserved — Detailed  Reports  —  Reports  by  Interstate  Commtrct 

Commission  of  Cause,  etc. — Reports,  etc..  Not  Admitted  in  Damage 

Suits,  342. 

p.  Penalty  for  Violations  by  Carriers —  Duty  of  District  Attorneys  to 

Suits  —  Information  from  Chief  Inspector,  342, 

JO,  Limit  of  Appropriations,  342. 
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Aitnt  lit  IVashingion  ffr  Sirvke  0/ Pr^ess,  sec  INTERSTATE  COMMERCE. 
Grant  cf  Lands  in  Indian  Reservations^  see  INDIANS, 
Issue  0f  Stocks  and  Bonds,  see  INTERSTA  TE  COMMERCE. 
Land  Grants,  Forfeiture  of,  see  PUBLIC  LANDS. 
Panama  Railroad,  see  RIVERS,  HARBORS,  AND  CANALS. 
Regulation  of  Railroad  Transportation,  see  INTERSTATE  COMMERCE. 
Right  of  Way  through  Cemoterus,  see  CEMETERIES. 

Transportation  of  Mail,  see  POSTAL  SERVICE— POST-OFFICE  DEPART 
MENT 

An  Act  To  smsBd  an  Act  sntitlfd  ^An  Act  rdttlng  to  tbo  liability  of  comnum  cArriori  by 
ailioad  to  thoir  omployoos  in  cortain  cssos,''  approrod  April  twtnty-aecond,  ninotaon 
bnndiod  and  sight. 

[Adt  of  April  5,  lOlO,  cH.  143.} 

[Sso.  1.]  \_Lidbility  of  railroad  common  carriers  to  employees  —  time  limit' 
of  actions  —  jurisdiction  —  concurrent  jurisdiction  of  state  courts.]  That  an 
Act  entitled  ^^An  Act  relating  to  the  liability  of  common  carriers  by  railroad 
to  their  employees  in  certain  cases/'  approved  April  twenty-second,  nineteen 
hundred  and  eight,  be  amended  in  section  six  so  that  said  section  shall  read : 

^^  Sxo.  6.  That  no  action  shall  be  maintained  under  this  Act  unless  com- 
menced within  two  years  from  the  day  the  cause  of  action  accrued. 

^'  Under  this  Act  an  action  may  be  brought  in  a  circuit  court  of  the  IJnited 
States,  in  the  district  of  the  residence  of  the  defendant,  or  in  which  the  cause 
01  action  arose,  or  in  which  the  defendant  shall  be  doing  business  at  the  time 
of  commencing  such  action.  The  jurisdiction  of  the  courts  of  the  United  States 
under  this  Act  shall  be  concurrent  with  that  of  the  courts  of  the  several  States, 
end  no  case  arising  under  this  Act  and  brought  in  any  state  court  of  competent 
jurisdiction  shall  be  removed  to  any  court  of  the  United  States."    ^SS  Stat.  L. 

For  sec.  0  of  the  Act  of  April  22,  1006,  as  originally  onacted,  lee  1900  Supp.  Fed.  Stat. 
Annot.  685. 

Ssc.  2.  \_8urvival  of  actions  in  case  of  death.]  That  said  Act  be  further 
amended  by  adding  the  following  section  as  section  nine  of  said  Act : 

'^  Sbo.  9.  That  any  right  of  action  given  by  this  Act  to  a  person  suffering 
injury  shall  survive  to  his  or  her  personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of  such  employee,  and,  if  none,  then 
of  such  employee's  parents;  and,  if  none,  then  of  the  next  of  kin  dependent 
upon  such  employee,  but  in  such  cases  there  shall  be  only  one  recovery  for  the 
same  injury."   [Sff  Stat.  L.  £91.] 

An  Act  To  snpplomont  *An  Act  to  promoto  the  saf^  of  omployoos  and  tmvolots  npon  raH- 
Tosds  by  compelling  common  carrion  ongsg^  in  mtoistato  commorco  to  oqnip  thoir  can 
with  automatic  conplen  and  continnons  bnkos  and  thoir  loctfmotivos  with  driving  whool 
brakes  and  for  othm:  purposos,''  and  other  lafoty  appliance  Acts,  and  for  other  parposos. 

[Act  of  April  14,  1010,  eh.  ItfO.] 

.[Sbo.  1.]  [Ra^liVay  safety  appliances  —  application  of  law8.]  That  the 
provisions  of  this  Act  shall  apply  to  every  common  carrier  and  every  vehicle 
subject  to  the  Act  of  March  second,  eighteen  hundred  and  ninety-three,  as 
amended  April  first,  eighteen  hundred  and  ninety-six,  and  March  second,  nine- 
teen hundred  and  three,  commonly  known  as  the  '^  Safety  Appliance  Acts." 
IS6  Stat.  L.  298.] 

For  the  Acts  above  mentioned,  see  the  title  Railboadb  in  6  Fed.  8tat,  Annot.  702,  756, 
and  in  10  Fed.  Stat.  Annot.  375. 
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Sec.  2.  [Equipment  required  after  July  i,  191  ly  on  cars.']  That  on  and 
after  July  first,  nineteen  hundred  and  eleven,  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  this  Act  to  haul,  or  permit  to  be 
hauled  or  used  on  its  line  any  car  subject  to  the  provisions  of  this  Ajct  not 
equipped  with  appliances  provided  for  in  this  Act,  to  wit:  All  cars  must  be 
equipped  with  secure  sill  steps  and  efficient  hand  brakes;  all  cars  requiring 
secure  ladders  and  secure  running  boards  shall  be  equipped  with  such  ladders 
and  running  boards,  and  all  cars  having  ladders  shall  also  be  equipped  with 
secure  hand  holds  or  grab  irons  on  their  roofs  at  the  tops  of  such  ladders :  Pro- 
vided, That  in  the  loading  and  hauling  of  long  commodities,  requiring  more 
than  one  car,  the  hand  brakes  may  be  omitted  on  all  save  one  of  the  cars  while 
they  are  thus  combined  for  such  purpose.   \_36  Stat.  L.  SOS.] 

Sec.  3.  [SUmdard  equipment  required  in  six  months  —  pendltjf  —  exten- 
sion of  period  —  modifying  standard  draw  bars.]  That  within  six  months 
from  ihe  passage  of  this  Act  the  Interstate  Commerqe  Commission,  after  hear- 
ing, shall  designate  the  number,  dimensions,  location,  and  manner  of  applica- 
tion of  the  appliances  provided  for  by  section  two  of  this  Act  and  section  four 
of  the  Act  of  March  second,  eighteen  hundred  and  ninety-three,  and  shall 
give  notice  of  such  designation  to  all  common  carriers  subject  to  the  pro- 
visions of  this  Act  by  such  means  as  the  commission  may  deem  proper,  and 
thereafter  said  number,  location,  dimensions,  and  manner  of  application  as 
designated  by  said  commission  shall  remain  as  the  standards  of  equipment  to 
be  used  on  all  cars  subject  to  the  provisions  of  this  Act,  unless  changed  by 
an  order  of  said  Interstate  Commerce  Commission,  to  be  made  after  full  hear- 
ing and  for  good  cause  shown;  and  failure  to  comply  with  any  such  require- 
ment of  the  Interstate  Commerce  Commission  shall  be  subject  to  a  like 
penalty  as  failure  to  comply  with  any  requirement  6f  this  Act:  Provided, 
That  the  Interstate  Commerce  Commission  may,  upon  full  hearing  and  for 
good  cause,  extend  the  period  within  which  any  common  carrier  shall  Comply 
with  the  provisions  of  this  section  with  respect  to  the  equipment  of  cars 
actually  in  service  upon  the  date  of  the  passage  of  this  Act.  Said  commis- 
sion is  hereby  given  authority,  after  hearing,  to  modify  or  change,  and  to 
prescribe  the  standard  height  of  draw  bars  and  to  fix  the  time  wiUiin  which 
such  modification  or  change  shall  become  effective  and  obligatory,  and  prior  to 
the  time  so  fixed  it  shall  be  unlawful  to  use  any  car  or  vehicle  in  interstate  or 
foreign  traffic  which  does  not  comply  with  the  standard  now  fixed  or  the  stand- 
ard so  prescribed,  and  after  the  time  so  fixed  it  shall  be  unlawful  to  use  any 
car  or  vehicle  in  interstate  or  foreign  traffic  which  does  not  comply  with  the 
standard  so  prescribed  by  the  commission.   [S6  Stat.  L.  £98.] 

For  sec.  4  of  the  Act  of  Maxch  2,  1893,  see  6  Fed.  Stat.  Annot.  765. 

Sec.  4.  [Penalty  for  violations  —  hoAding  defective  cars  for  necessary  re- 
pairs—  risk  of  carrier  —  use  of  chains  limited.]  That  any  common  carrier 
subject  to  this  Act  using,  hauling,  or  permitting  to  be  used  or  hauled  on  its 
line,  any  car  subject  to  the  requirements  of  this  Act  not  equipped  as  provided 
in  tliis  Act,  shall  be  liable  to  a  penalty  of  one  hundred  dollars  for  each  and 
every  such  violation,  to  be  recovered  as  provided  in  section  six  of  the  Act  of 
March  second,  eighteen  hundred  and  ninety-three,  as  amended  April  first, 
eighteen  hundred  and  ninety-six:  Provided,  That  where  any  car  shall  have 
been  properly  equipped,  as  provided  in  this  Act  and  the  other  Acts  mentioned 
herein,  and  such  equipment  shall  have  become  defective  or  insecure  while  such 
car*  was  being  used  by  such  carrier  upon  its  line  of  railroad,  such  car  may  be 
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hauled  from  the  place  where  such  equipment  was  first  discovered  to  be  defective 
or  insecure  to  the  nearest  available  point  where  such  car  can  be  repaired,  with- 
out liability  for  the  penalties  imposed  by  section  four  of  this  Act  or  section 
six  of  the  Act  of  March  second,  eighteen  hundred  and  ninety-three  as  amended 
by  the  Act  of  April  first,  eighteen  hundred  and  ninety-six,  if  such  movement 
is  necessary  to  make  such  repairs  and  such  repairs  can  not  be  made  except  at 
such  repair  point ;  and  such  movement  or  hauling  of  such  car  shall  be  at  the 
sole  risk  of  the  carrier,  and  nothing  in  this  section  shall  be  construed  to  relieve 
such  carrier  from  liability  in  any  remedial  action  for  the  death  or  injury  of 
any  railroad  employee  caused  to  such  employee  by  reason  of  or  in  connection 
with  the  movement  or  hauling  of  such  car  with  equipment  which  is  defective  or 
insecure  or  which  is  not  maintained  in  accordance  with  the  requirements  of  this 
Act  and  the  other  Acts  herein  referred  to ;  and  nothing  in  this  proviso  shall  be 
construed  to  permit  the  hauling  of  defective  cars  by  means  of  chains  instead  of 
drawbars,  in  revenue  trains  or  in  association  with  other  cars  that  are  com- 
mercially used,  unless  such  defective  cars  contain  live  stock  or  "  perishable  " 
freight   [S6  8iat.  L.  299."] 

For  sec.  6  of  the  Act  of  Marcli  2,  1893,  as  amended  April  1,  1896,  see  6  Fed.  Stat.  Annot. 
756. 

Sec.  5.  [Liability  for  hauling  defective  cars  except  for  repairs.']  That 
except  that,  within  the  limits  specified  in  the  preceding  section  of  this  Act,  the 
movement  of  a  car  with  defective  or  insecure  equipment  may  be  made  without 
incurring  the  penalty  provided  by  the  statutes,  but  shall  in  all  other  respects  be 
unlawful,  nothing  in  this  Act  shall  be  held  or  construed  to  relieve  any  common 
carrier,  the  Interstate  Conunerce  Commission,  or  any  United  States  attorney 
from  any  of  the  provisions,  powers,  duties,  liabilities,  or  requirements  of  said 
Act  of  March  second,  eighteen  hundred  and  ninety-three,  as  amended  by  the 
Acts  of  April  first,  eighteen  hundred  and  ninety-six,  and  March  second,  nine- 
teen hundred  and  three ;  and,  except  as  aforesaid,  all  of  the  provisions,  powers, 
duties,  requirements,  and  liabilities  of  said  Act  of  March  second,  eighteen 
hundred  and  ninety-three,  as  amended  by  the  Acts  of  April  first,  eighteen  hun- 
dred and  ninety-six,  and  March  second,  nineteen  hundred  and  three,  shall  apply 
to  thia  Act   [S6  Stat.  L.  1199.] 

For  the  Act  of  March  2,  1893,  as  amended,  above  referred  to^  see  6  Fed.  Stat.  Annot.  762 
ei  seq. 

Sbo.  6.  {Enforcement  hy  Inierstate  Commerce  Commissum.]  That  it  shall 
be  the  duty  of  the  Interstate  Commerce  Commission  to  enforce  the  provisions 
of  this  Act,  and  all  powers  heretofore  granted  to  said  commission  are  hereby 
extended  to  it  for  the  purpose  of  the  enforcement  of  this  Act    \_S6  Stat.  L. 

Aa  Act  Requiring  conunoB  carrien  engaged  in  interstate  and  foreign  commerce  to  make  full 
report!  of  all  accidents  to  the  Interstate  Commerce  Commission,  and  authorising  investi- 
gations  thereof  by  said  commission. 

[Act  of  May  0,  1010,  eh.  208.] 

• 

[Sec.  1.]  [Railway  accidents  —  common  carriers  to  make  monthly  re- 
ports of.]  That  it  shall  be  the  duty  of  the  general  manager,  superintendent,  or 
other  proper  officer  of  every  common  carrier  engaged  in  interstate  or  foreign 
conunerce  by  railroad  to  make  to  the  Interstate  Commerce  Commission,  at  its 
office  in  Washington,  District  of  Columbia,  a  monthly  report,  under  oath,  of 
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all  colIiBionSy  derailments,  or  other  accidents  resulting  in  injury  to  persons, 
equipment,  or  roadbed  arising  from  the  operation  of  such  railroad  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  said  commission,  which  re- 
port shall  state  the  nature  and  causes  thereof  and  the  circumstances  connected 
therewith:  Provided,  That  hereafter  all  said  carriers  shall  be  relieved  from 
the  duty  of  reporting  accidents  in  their  annual  financial  and  operating  reports 
made  to  the  commission.    [56  StoA.  L.  360.] 

Sbo.  2.  {^Penaltif.']  That  any  common  carrier  failing  to  make  such  report  * 
within  thirty  days  af'ter  the  end  of  any  month  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  by  a  court  of  competent  jurisdiction 
shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  for  each  and 
every  offense  and  for  every  day  during  which  it  shall  fail  to  make  such  report 
after  the  time  herein  specified  for  mi^ng  the  same.    IS6  Stat  L.  SSI.] 

Sbc  3.  [Investigation  by  Interstate  Commerce  Commission  —  authority 
conferred  —  co-operation  with  state  coirvmissions  —  publication,  etc.,  of  re- 
ports.'] That  the  Interstate  Commerce  Commission  shall  have  authority  to  in- 
vestigate all  collisions,  derailments,  or  other  accidents  resulting  in  serious 
injury  to  person  or  to  the  property  of  a  railroad  occurring  on  the  line  of  any 
common  carrier  engaged  in  interstate  or  foreign  commerce  by  railroad.  The 
commission,  or  any  impartial  investigator  thereunto  authorized  by  said  com- 
mission, shall  have  authority  to  investigate  such  collisions,  derailments,  or  other 
accidents  aforesaid,  and  all  the  attending  facts,  conditions,  and  circumstances, 
and  for  that  purpose  may  subpoena  witnesses,  administer  oaths,  take  testimony, 
and  require  the  production  of  books,  papers,  orders,  memoranda,  exhibits,  and 
other  evidence,  and  shall  be  provided  by  said  carriers  with  "all  reasonable  facili- 
ties :  Provided,  That  when  such  accident  is  investigated  by  a  commission  of  the 
State  in  which  it  occurred,  the  Interstate  Commerce  Commission  shall,  if  con- 
venient, make  any  investigation  it  may  have  previously  determined  upon,  at 
the  same  time  as,  and  in  connection  with,  the  state  commission  investigation. 
Said  commission  shall,  when  it  deems  it  to  the  public  interest,  make  reports  of 
such  investigations,  stating  the  cause  of  accident,  together  with  such  recom- 
mendations as  it  deems  proper.  Such  reports  shall  be  made  public  in  such 
manner  as  the  commission  deems  proper.    [S&  Stat.  L.  S61.] 

Sbo.  4.  [Reports  inadmissible  as  evidence  in  damage  suits.]  That  neither 
said  report  nor  any  report  of  said  investigation  nor  any  part  thereof  shall  be 
admitted  as  evidence  or  used  for  any  purpose  in  any  suit  or  action  for  damages 
growing  out  of  any  matter  mentioned  in  said  report  or  investigation.  [86  Stat 
L.  SBl.] 

Sbc.  5.  [Form  of  reports.']  That  the  Interstate  Oommeroe  Conmiission  is 
authorized  to  prescribe  for  su<^  common  carriers  a  method  and  form  for  making 
the  reports  hereinbefore  provided.   [S6  Stat.  L.  SBl.] 

Sec.  6.  [Prior  Act  repealed.]  That  the  Act  entitled  "An  Act  requiring 
common  carriers  engaged  in  interstate  commerce  to  make  full  reports  of  all 
accidents  to  the  Interstate  Commerce  Commission,^  approved  March  third, 
nineteen  hundred  and  one,  is  hereby  repealed.   [S6  Stat.  L.  S61.^ 

For  the  Act  of  March  3,  1901»  aibove  repealed,  see  6  Fed.  Stat.  Amiot.  787. 

Sec.  7.  [Definitions  —  ^interstate  commerce ^^  —  ^foreign  commsree.'^ 
That  the  term  ''  interstate  commerce,"  as  used  in  this  Act,  shall  include  trans- 
portation from  any  State  or  Territory  or  the  District  of  Columbia  to  any  other 
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State  or  Territory  or  the  District  of  Columbia,  and  the  term  ^*  foreign  com- 
merce," as  used  in  this  Act,  shall  include  transportation  from  any  State  or  Ter- 
ritory or  the  District  of  Columbia  to  any  foreign  country  and  from  any  foreign 
country  to  any  State  or  Territory  or  the  District  of  Columbia.  [S6  Stat.  L. 
S51.] 

Sec.  8.  [Effect.^  That  this  Act,  shall  take  effect  sixty  days  after  its  passage. 
[Se  Stat.  L.  S61.2 

An  Act  To  promote  the  safety  of  emidoyees  and  travelers  upon  raUroads  by  compelling  com- 
mon carriers  engaged  Id  interstate  commerce  to  equip  tlieir  locomotivea  with  safe  and 
raitahle  boilers  and  appnrtenances  thereto. 

lAct  of  Feb.  17,  1911,  eh.  iOd.] 

[Sbo.  1.]  [Locomoiive  boilers  —  common  carriers  affected  by  Act  —  m,eanr 
ing  of  terms  —  " railroads "  — '' employees"']  That  the  provisions  of  this 
Act  shall  apply  to  any  common  carrier  or  carriers,  their  officers,  agents,  and 
employees,  engaged  in  the  transportation  of  passengers  or  property  by  railroad 
in  the  District  of  Columbia,  or  in  any  Territory  of  the  United  States,  or  from 
one  State  or  Territory  of  the  United  States  or  the  District  of  Columbia  to  any 
other  State  or  Territory  of  the  United  States  or  the  District  of  Columbia,  or 
from  any  place  in  the  United  States  to  an  adjacent  foreign  country,  or  from 
any  place  in  the  United  States  through  a  foreign  country  to  any  other  place  in 
the  United  States.  The  term  ^^  railroad  "  as  used  in  this  Act  shall  indude  all 
the  roads  in  use  by  any  common  carrier  operating  a  railroad,  whether  owned 
or  operated  under  a  contract,  agreement,  or  lease,  and  the  term  ^'  employee^ ''  as 
used  in  this  Act  shall  be  held  to  mean  persons  actually  engaged  in  or  connected 
with  the  movement  of  any  train.   [^S6  Stat.  L.  913.] 

Sec.  2.  \_Locomotives  —  use,  unless  with  safe  boilers,  unlawful  —  inspec- 
tion.'] That  from  and  after  the  first  day  of  July,  nineteen  hundred  and  eleven, 
it  shall  be  unlawful  for  any  common  carrier,  its  officers  or  agents,  subject  to  this 
Act  to  use  any  locomotive  engine  propelled  by  steam  power  in  moving  interstate 
or  foreign  traffic  unless  the  boiler  of  said  locomotive  and  appurtenances  thereof 
are  in  proper  condition  and  safe  to  operate  in  the  service  to  which  the  same  is 
put,  that  the  same  may  be  employed  in  the  active  service  of  such  carrier  in 
moving  traffic  without  unnecessary  peril  to  life  or  limb,  and  all  boilers-  shall 
be  inspected  from  time  to  time  in  accordance  with  the  provisions  of  this  Act, 
and  be  able  to  withstand  such  test  or  tests  as  may  be  prescribed  in  the  rules  and 
regulations  hereinafter  provided  for.    [36  Stat.  L.  913.] 

Sec.  8.  [Chief  and  two  assistant  chief  inspectors  —  appoi.itment,  etc. — 
selection  —  salaries,  etc. —  office,  etc.]  That  there  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  a  chief  inspector 
and  two  assistant  chief  inspectors  of  locomotive  boilers,  who  shall  have  general 
superintendence  of  the  inspectors  hereinafter  provided  for,  direct  them  in  the 
duties  hereby  imposed  upon  them,  and  see  that  the  requirements  of  this  Act  and 
the  rules,  regulations,  and  instructions  made  or  given  hereunder  are  observed  by 
common  carriers  subject  hereto.  The  said  chief  inspector  and  his  two  assistants 
shall  be  selected  with  reference  to  their  practical  knowledge  of  the  construction 
and  repairing  of  boilers,  and  to  their  fitness  and  ability  to  systematize  and  carry 
into  effect  the  provisions  hereof  relating  to  the  inspection  and  maintenance  of 
locomotive  boilers.  The  chief  inspector  shall  receive  a  salary  of  four  thousand 
dollars  per  year  and  the  assistant  chief  inspectors  shall  each  receive  a  salary  of 
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three  thousand  dollars  per  year ;  and  each  of  the  three  shall  be  paid  his  traveling 
expenses  incurred  in  the  performance  of  his  duties.  The  office  of  the  chief  in- 
spector shall  be  in  Washington,  District  of  Columbia,  and  the  Interstate  Com- 
merce Commission  shall  provide  such  stenographic  and  clerical  help  as  the 
business  of  the  offices  of  the  chief  inspector  and  his  said  assistants  may  require. 
[36  Stat.  L.  9U.;\ 

Sec.  4.  [Inspection  districts  —  district  inspectors  —  in  classified  dvU 
service  —  salaries,  etc. —  examinations  of  applicants  —  disqualifications.'] 
That  immediately  after  his  appointment  and  qualification  the  chief  inspector 
shall  divide  the  territory  comprising  the  several  States,  the  Territories  of  New 
Mexico  and  Arizona,  and  the  District  of  Columbia  into  fifty  locomotive  boiler- 
inspection  districts,  so  arranged  that  the  service  of  the  inspector  appointed  for 
each  district  shall  be  most  effective,  and  so  that  the  work  required  of  each  in- 
spector shall  be  Substantially  the  same.  Thereupon  there  shall  be  appointed 
by  the  Interstate  Commerce  Commission  fifty  inspectors  of  locomotive  boilers. 
Said  inspectors  shall  be  in  the  classified  service  and  shall  be  appointed  after 
competitive  examination  according  to  the  law  and  the  rules  of  the  Civil  Ser- 
vice Commission  governing  the  classified  service.  The  chief  inspector  shall 
assign  one  inspector  so  appointed  to  each  of  the  districts  hereinbefore  named. 
Each  inspector  shall  receive  a  salary  of  one  thousand  eight  hundred  dollars  per 
year  and  his  traveling  expenses  while  engaged  in  the  performance  of  his  duty. 
He  shall  receive  in  addition  thereto  an  annual  allowance  for  office  rent,  station- 
ery, and  clerical  assistance,  to  be  fixed  by  the  Interstate  Commerce  Commission, 
but  not  to  exceed  in  the  case  of  any  district  inspector  six  hundred  dollars  per 
year.  In  order  to  obtain  the  most  competent  inspectors  possible,  it  shall  be 
the  duty  of  the  chief  inspector  to  prepare  a  list  of  questions  to  be  propounded 
to  applicants  with  respect  to  construction,  repair,  operation,  testing,  and  in- 
spection of  locomotive  boilers,  and  their  practical  experience  in  such  work, 
which  list,  being  approved  by  the  Interstate  Commerce  Commission,  shall  be 
used  by  the  Civil  Service  Commission  as  a  part  of  its  examination.  No  person 
interested,  either  directly  or  indirectly,  in  any  patented  article  required  to  be 
used  on  any  locomotive  under  supervision  or  who  is  intemperate  in  his  habits 
shall  be  eligible  to  hold  the  office  of  either  chief  inspector  or  assistant  or  district 
inspector.    [36  Stat.  L.  914.'\ 

Sec.  5.  [Inspection  hy  carriers  —  approval,  etc.,  of  rules  filed  —  rules 
to  be  observed  if  carrier  fails  to  file  any  —  changes  —  office  rules,  etc.  — 
approval  of  all  rules.']  That  each  carrier  subject  to  this  Act  shall  file  its 
rules  and  instructions  for  the  inspection  of  locomotive  boilers  with  the  chief 
inspector  within  three  months  after  the  approval  of  this  Act,  and  after  hear- 
ing and  approval  by  the  Interstate  Commerce  Commission,  such  rules  and 
instructions,  with  such  modifications  as  the  commission  requires,  shall  be- 
come obligatory  upon  such  carrier:  Provided,  however.  That  if  any  carrier 
subject  to  this  Act  shall  fail  to  file  its  rules  and  instructions  the  chief  in- 
spector shall  prepare  rules  and  instructions  not  inconsistent  herewith  for 
the  inspection  of  locomotive  boilers,  to  be  observed  by  such  carrier ;  which 
rules  and  instructions,  being  approved  by  the  Interstate  Commerce  Commis- 
sion, and  a  copy  thereof  being  served  upon  the  president,  general  manager,  or 
general  superintendent  of  such  carrier,  shall  be  obligatory,  and  a  violation 
tiiereof  punished  as  hereinafter  provided :  Provided  also,  That  such  common 
carrier  may  from  time  to  time  change  the  niles  and  regulations  herein  pro- 
vided for,  but  such  change  shall  not  take  effect  and  the  new  rules  and  regula* 
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tions  be  in  force  until  the  same  shall  have  been  filed  with  and  approved  by  the 
Interstate  Commerce  Commission.  The  chief  inspector  shall  also  make  all 
needful  rules,  regulations,  an'd  instructions  not  inconsistent  herewith  for  the 
conduct  of  his  office  and'for  the  government  of  the  district  inspectors :  Provided, 
however.  That  all  such  rules  and  instructions  shall  be  approved  by  the  Inter- 
state Commerce  Commission  before  they  take  effect.     [56  Stat.  L.  dlJf.'] 

m 

Sbc.  6.  [District  inspection,  —  personal  inspection  of  boilers  —  inspection 
by  carriers  —  sworn  reports  to  be  filed  —  repairing  defects  —  notice  of  defect- 
ive boilers,  etc.  —  appeals  to  chief  inspector  by  carrier  —  re-examinaiion  — 
effect  —  appeals  to  Inierstaie  Commerce  Commission  —  final  action  —  tn- 
spector^s  requirements  effective  pending  appeals.^  That  it  shall  be  the  duty  of 
each  inspector  to  become  familiar,  so  far  as  practicable,  with  the  condition  of 
each  locomotive  boiler  ordinarily  housed  or  repaired  in  his  district,  and  if  any 
locomotive  is  ordinarily  housed  or  repaired  in  two  or  more  districts,  then  the 
chief  inspector  or  an  assistant  shall  make  such  division  between  inspectors  as 
will  avoid  the  necessity  for  duplication  of  work.  Each  inspector  shall  make 
such  personal  inspection  of  the  locomotive  boilers  under  his  care  from  time  to 
time  as  may  be  necessary  to  fully  carry  out  the  provisions  of  this  Act,  and  as 
may  be  consistent  with  his  other  duties,  but  he  shall  not  be  required  to  make 
such  inspections  at  stated  times  or  at  regular  intervals.  His  first  duty  shall  be 
to  see  that  the  carriers  make  inspections  in  accordance  with  the  rules  and  regu- 
lations established  or  approved  by  the  Interstate  Commerce  Commission,  and 
that  carriers  repair  the  defects  which  such  inspections  disclose  before  the  boiler 
or  boilers  or  appurtenances  pertaining  thereto  are  again  put  in  service.  To 
this  end  each  carrier  subject  to  this  Act  shall  file  with  the  inspector  in  charge, 
under  the  oath  of  the  proper  officer  or  employee,  a  duplicate  of  the  report  of  each 
inspection  required  by  such  rules  and  regulations,  and  shall  also  file  with  such 
inspector,  iqider  the  oath  of  the  proper  officer  or  employee,  a  report  showing 
the  repair  of  the  defects  disclosed  by  the  inspection.  The  rules  and  regulations 
hereinbefore  provided  for  shall  prescribe  the  time  at  which  such  reports  shall 
be  made.  WHienever  any  district  inspector  shall,  in  the  performance  of  his 
duty,  find  any  locomotive  boiler  or  apparatus  pertaining  thereto  not  conform- 
ing to  the  requirements  of  the  law  or  the  rules  and  regulations  established  and 
approved  as  hereinbefore  stated,  he  shall  notify  the  carrier  in  writing  that  the 
locomotive  is  not  in  serviceable  condition,  and  thereafter  such  boiler  shall  not 
be  used  until  in  serviceable  condition :  Provided,  That  a  carrier,  when  notified 
by  an  inspector  in  writing  that  a  locomotive  boiler  is  not  in  serviceable  condi- 
tion, because  of  defects  set  out  and  described  in  said  notice,  may  within  five 
days  after  receiving  said  notice,  appeal  to  the  chief  inspector  by  telegraph  or 
by  letter  to  have  said  boiler  reexamined,  and  upon  receipt  of  the  appeal  from 
the  inspector's  decision,  the  chief  inspector  shall  assign  one  of  the  assistant 
chief  inspectors  or  any  district  inspector  other  than  the  one  from  whose  decision 
the  appeal  is  taken  to  reexamine  and  inspect  said  boiler  within  fifteen  days  from 
date  of  notice.  If  upon  such  reexamination  the  boiler  is  found  in  serviceable 
condition,  the  chief  inspector  shall  inmaediately  notify  the  carrier  in  writing, 
whereupon  such  boiler  may  be  put  into  service  without  further  delay;  but  if 
the  reexamination  of  said  boiler  sustains  the  decision  of  the  district  inspector, 
the  chief  inspector  shall  at  once  notify  the  carrier  owning  or  operating  such 
locomotive  that  the  appeal  from  the  decision  of  the  inspector  is  dismissed,  and 
upon  the  receipt  of  such  notice  the  carrier  may,  within  thirty  days,  appeal  to 
the  Interstate  Commerce  Commission,  and  upon  such  appeal,  and  after  hearing, 
said  Commission  shall  have  power  to  revise,  modify,  or  set  aside  such  action 
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of  the  chief  inspector  and  declare  that  said  locomotive  is  in  serviceable  con- 
dition and  authorize  the  same  to  be  operated :  Provided  further.  That  pending 
either  appeal  the  requirements  of  the  inspector  shall  be  effective.  \^S6  Stat. 
L.  916.] 

Sbc.  7.  lAmvual  report  of  chief  inspector.']  That  the  chief  inspector  shall 
make  an  annual  report  to  the  Interstate  Commerce  Commission  of  the  work 
done  during  the  year,  and  shall  make  such  recommendations  for  the  betterment 
of  the  service  as  he  may  desire.    \_S6  Stat.  L.  916.] 

Sec.  8.  \_Accidents  from  failure  of  boilers  —  investigation  —  disabled 
parts  to  be  preserved  —  detailed  reports  —  reports  by  Interstate  Commerce 
Commission  of  cause,  etc.  —  reports,  etc.,  not  admitted  in  dam>age  suits.]  That 
in  the  case  of  accident  resulting  from  failure  from  any  cause  of  a  locomotive 
boiler  or  its  appurtenances,  resulting  in  serious  injury  or  death  to  one  or  more 
persons,  a  statement  forthwith  must  be  made  in  writing  of  the  fact  of  such 
accident,  by  the  carrier  owning  or  operating  said  locomotive,  to  the  chief  in- 
spector. Whereupon  the  facts  concerning  such  accident  shall  be  investigated 
by  the  chief  inspector  or  one  of  his  assistants,  or  such  inspector  as  the  chief 
inspector  may  designate  for  that  purpose.  And  where  the  locomotive  is  dis- 
abled to  the  extent  that  it  can  not  be  run  by  its  own  steam,  the  part  or  parts 
affected  by  the  said  accident  shall  be  preserved  by  said  carrier  intact,  so  far  as 
possible,  without  hindrance  or  interference  to  traffic  until  after  said  inspection. 
The  chief  inspector  or  an  assistant  or  the  designated  inspector  making  the 
investigation  shall  examine  or  cause  to  be  examined  thoroughly  the  boiler  or 
part  affected,  making  full  and  detailed  report  of  the  cause  of  the  accident  to 
the  chief  inspector. 

The  Interstate  Commerce  Commission  may  at  any  time  call  upon  the  chief 
inspector  for  a  report  of  any  accident  embraced  in  this  section,  and  upon  the 
receipt  of  said  report,  if  it  deems  it  to  the  public  interest,  make  reports  of 
such  investigations,  stating  the  cause  of  accident,  together  with  such  recom- 
mendations as  it  deems  proper.  Such  reports  shall  be  made  public  in  such 
manner  as  the  commission  deems  proper.  Neither  said  report  nor  any  report 
of  said  investigation  nor  any  part  thereof  shall  be  admitted  as  evidence  or  used 
for  any  purpose  in  any  suit  or  action  for  damages  growing  out  of  any  matter 
mentioned  in  said  report  or  investigation.    \_S6  Stat.  L.  916.] 

Sec.  9.  [Penalty  for  violations  by  carriers  —  duty  of  district  attorneys  to 
bring  suits  —  information  from  chief  inspector.]  That  any  common  carrier 
violating  this  Act  or  any  rule  or  regulation  made  under  its  provisions  or  any 
lawful  order  of  any  inspector  shall  be  liable  to  a  penalty  of  one  hundred  dollars 
for  each  and  every  such  violation,  to  be  recovered  in  a  suit  or  suits  to  be  brought 
by  the  United  States  attorney  in  the  district  court  of  the  United  States  having 
jurisdiction  in  the  locality  where  such  violation  shall  have  been  committed; 
and  it  shall  be  the  duty  of  such  attorneys,  subject  to  the  direction  of  the  Attor- 
ney-General, to  bring  such  suits  upon  duly  verified  information  being  lodged 
with  them,  respectively,  of  such  violations  having  occurred ;  and  it  shall  be  the 
duty  of  the  chief  inspector  of.  locomotive  boilers  to  give  information  to  the 
proper  United  States  attorney  of  all  violations  of  this  Act  coming  to  his  knowl- 
edge.  [S6  Stat.  L.  916.] 

Sbc.  10.  [Limit  of  appropriations.]  That  the  total  amounts  directly  ap- 
propriated to  carry  out  the  provisions  of  this  Act  shall  not  exceed  for  any  one 
fiscal  year  the  sum  of  three  hundred  thousand  dollars.    [36  Stat.  L.  916.] 
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RATES. 


See  INTERSTATE  COMMERCE 


RECIPROCITY  WITH  CANADA, 


See  CUSTOMS  DUTIES. 


RECLAMATION  ACT. 

See  PUBLIC  LANDS s  PUBLIC  PARKS;  WATERS 


RED  CROSS, 


See  CHARITIES. 


REFORMATORY. 


See  PRISONS  AND  PRISONERS. 


REPORTS. 


Makitv  False  Reports,  see  FALSE  ACCOUNTS  AND  REPORTS. 

And  see  generally,  ESTIMATES,  APPROPRIATIONS,  AND  REPORTS. 


RESERVOIRS. 


See  RIVERS,  HARBORS,  AND  CANALS;   WATERS. 
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REVENUE  MARINE -REVENUE- 
CUTTER  SERVICE. 

Aet  of  Mareh  4, 1911,  Ch.  286,  344. 

Sec,  /.  Burials  of  Officers  cmd  Men  in  National  Cemtteries.    (^Temporary\  344. 

Aet  of  April  21,  1910,  Ch.  182,  344. 

Sec.  I.  Revenue-cutter  Service — Two  New   Vessels  Authorized,    (Temporary\ 

344- 

2,  Transfer  of  Stations^  344. 

3,  Construction  under  Eight-hour  LaWy  344. 

GBOBS-REFSBEKCEL 

Discrimination  against  United  States  Uniform^  see  UNIFORMS. 


[Sec.  1.]  \Buri(iU  of  officers  and  men  in  national  cemeteries.']  *  ♦  ♦ 
That  officers  and  men  of  the  Revenue-Cutter  Service  dying  in  the  service  of 
the  United  States,  or  dying  in  a  destitute  condition  after  having  been  honorably 
discharged  from  the  service,  may  be  buried  in  any  national  cemetery  free  of 
cost,  under  the  regulations  now  or  hereafter  provided  for  the  burial  of  officers 
and  men  of  the  Army  in  national  cemeteries.    \^S6  Stat.  L.  ISSQ.] 

This  is  from  the  Sundry  CStO  Appropriatioii  Act  of  Mardi  4,  1911,  oh.  28& 


An  Act  Anthoriiiaf  the  Secretary  of  the  Trearary  to  proride  two  new  revenue  eiitt«n»  ami 

for  other  piupoees. 

[Aet  of  Apra  Bl,  1010,  eh.  1S2.^ 

[Sec.  1.]  [Revenue'CtUter  Service  —  two  new  vessels  authorized.]  [Tcn^- 
porary.] 

Sec.  2.  [Transfer  of  stations.']  That  the  Secretary  of  the  Treasury  is 
hereby  authorized  from  time  to  time  to  make  such  transfer  and  change  of 
stations  of  revenue  cutters  as  he  may  deem  desirable  for  the  best  interests  of 
the  service,  and  in  his  discretion  to  direct  any  revenue  cutter  to  cruise  in  any 
waters  to  perform  the  duties  of  tjie  Revenue-Cutter  Service.   [86  Stat.  L.  SfB6.J 

Sec.  3.  [Constnudion  under  eight-hour  law.]  The  Secretary  of  the  Treas- 
ury is  directed  to  have  the  vessels  provided  for  herein  constructed  in  accord- 
ance with  the  provisions  of  the  Act  entitled  ^^An  Act  relating  to  the  limitatioa 
of  the  hours  of  daily  service  of  laborers  and  mechanics  employed  upon  the  pubUe 
works  of  the  United  States  and  of  the  District  of  Columbia,"  approved  Augosfc 
first,  eighteen  hundred  and  ninety-two.    [S6  Stat.  L.  S26.] 

For  the  Act  of  Aug.  1,  1892,  ahove  referred  to,  see  4  Fed.  Stat.  Annot.  779. 
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Aet  of  June  28, 1910*  Ch.  860,  345. 

Amendment  of  Act  of  June  21^  igod^  345. 

Regulations  Governing  Constructing  of  Dams  over  Navigable  Waters^ 
Extended -~  Approval  of  Secretary  of  War  and  Chief  of  Engineers  — 
Changes  -^  Conditions  —  Approaches^  etc. ,  to  Locks  —  Water  Power  — 
Bearing  upon  Improvements  to  Be  Considered —  Charges  for  Improve^ 
mentSj   etc,  —  Charges  for    Storage  Reservoirs^  etc.   Constructed,  346. 

Rights  Reserved  for  Navigation,  347. 

Flowage,  etc..  Damages  —  Lights,  Fishways,  etc.y  to  Be  Maintained  ~^ 
Penalty  for  Failure,  347. 

Forfeiture  of  Rights  —  Revocation  When  Needed  for  Public  Use —  Termi- 
nation in  Fifty  Years  —  Exceptions,  347. 

Penalty  for  Noncompliance  with  Orders  —  Removal^  etc,  — Suits  for  Ex* 
pense — Proceeding  —  Litigation,  348. 

THme  for  Construction,  348. 

Right  to  Alter,  etc..  Reserved,  348. 

Construction  of  *'  Persons  "  and^*  Dam,"  348. 

Aet  of  Jane  25, 1910,  Ch.  882,  349. 

Sec.  2,  Appropriations  for  River  and  Harbor  Works  —  Combining  Contracts,  349. 
J.  Examination   of  Watersheds,    etc,    of  Navigable  Streams  —  Report  on 

Dams,  etc,  349. 
4.  /furies  by  Vessels  on  River  and  Harbor  W^ks — Adjustment  of  Claims^ 

349- 
J.    Temporary  Leases  Allowed,  349. 

Act  of  June  25, 1910,  Ch.  884,  349. 

Sec  I.  Isthmian  Canal — Expenditures  Paid  from  Proceeds  of  Bond  Sales,  349. 
2,  Panama  Railroad — Annual  Subsidy  Not  Required,  350. 
J.  Isthmian  Canal  —  Estimates  —  Detailed  Statement  of  Employees^  Materials^ 
etc.,  to  Accompany  —  Ferments  Other  than  Salaries,  350. 

Aet  of  March  2, 1911.  Ch.  195,  3^0. 

Panama  Canal  Bonds  —  J^ot  Receivable  for  National  Bank  Circulation^ 
350. 

Act  of  March  4, 191 1,  Ch.  285,  350. 

Sec  I.  Isthmian  Canal — Expenditures  from  Sale  of  Bonds,  350. 

2.  Panama  Railrocul  Not  to  Carry  Insurance  Nor  Pay  for  Notes,  etc,  351. 
J.  Injuries    to   Employees  —  Compensation   Allowed  —  Filing   Claims  for 

Deaths^  351. 
6.  Panama  Railroad — Bond  Not  Rehired  for  Services^  etc,  by^  351. 


An  Act  T«  ameod  an  Act  entitled  ''An  Act  to  regulate  the  conatrnction  of  dama  acroaa  navl- 
fable  wateia,**  approTod  June  twenty-flxat,  nineteen  bundled  and  alz. 

[Aeft  of  June  23,  1910,  ch.  360,1 

[Amendment  of  Ad  of  Jtme  21, 1906.]  That  the  Act  entitled  "An  Act  to 
Tegalate  the  construction  of  dams  across  navigable  waters,"  approved  June 
twenty-first,  nineteen  hundred  and  six,  he,  and  the  same  is  hereby,  amended  to 
read  as  follows: 

The  Act  of  June  21,  1906,  hereby  amended,  is  given  in  1909  Supp.  Fed.  Stat.  Annot.  d04. 
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"  Section  1.  ^Regulations  governing  constructing  of  dams  over  na/vigahls 
waters,  extended  —  approval  of  Secretary  of  War  and  Chief  of  Engineers  — 
changes  —  conditions  —  approaches,  etc.,  to  locks — water  power  —  hearing 
upon  improvements  to  he  considered  —  charges  for  improvements,  etc.  — 
charges  for  storage  reservoirs,  etc.,  constructed^]  That  when  authority  has  heen 
or  may  hereafter  be  granted  by  Congress,  either  directly  or  indirectly  or  by 
any  official  or  officials  of  the  United  States,  to  any  persons,  to  construct  and 
maintain  a  dam  for  water  power  or  other  purpose  across  or  in  any  of  the 
navigable  waters  of  the  United  States,  such  dam  sha)l  not  be  built  or  commenced 
until  the  plans  and  specifications  for  such  dam  and  all  accessory  works,  together 
with  such  drawings  of  the  proposed  construction  and  such  map  of  the  proposed 
location  as  may  be  required  for  a  full  understanding  of  the  subject,  have  been 
submitted  to  Uie  Secretary  of  War  and  the  Chief  of  Engineers  for  their  ap- 
proval, nor  until  they  shall  have  approved  such  plans  and  specifications  and 
the  location  of  such  dam  and  accessory  works ;  and  when  the  plans  and  specifi- 
cations for  any  dam  to  be  constructed  under  the  provisions  of  this  Act  have 
been  approved  by  the  Chief  of  Engineers  and  by  the  Secretary  of  War  it  shall 
not  be  lawful  to  deviate  from  such  plans  or  specifications  either  before  or  after 
completion  of  the  structure  unless  the  modification  of  such  plans  or  specifica- 
tions has  previously  been  submitted  to  and  received  the  approval  of  the  Chief 
of  Engineers  and  of  the  Secretary  of  War:  Provided,  That  in  approving  the 
plans,  specifications,  and  location  for  any  dam,  such  conditions  and  stipulations 
may  be  imposed  as  the  Chief  of  Engineers  and  the  Secretary  o£  War  may  deem 
necessary  to  protect  the  present  and  future  interests  of  the  United  States, 
which  may  include  the  condition  that  the  persons  constructing  or  maintaining 
ouch  dam  shall  construct,  maintain,  and  operate,  without  expense  to  the  United 
States,  in  connection  with  any  dam  and  accessory  or  appurtenant  works,  a  lock 
or  locks,  booms,  sluices,  or  any  other  structure  or  structures  which  the  Secre- 
tary of 'War  and  the  Chief  of  Engineers  or  Congress  at  any  time  may  deem 
necessary  in  the  interests  of  navigation,  in  accordance  with  such  plans  as  they 
may  approve,  and  also  that  whenever  Congress  shall  authorize  the  construction 
of  a  lock  or  other  structures  for  navigation  purposes, in  connection  with  such 
dam,  the  persons  owning  such  dam  shall  convey  to  the  United  States,  free  of 
cost,  title  to  such  land  as  may  be  required  for  such  constructions  and  approaches, 
and  shall  grant  to  the  United  States  free  water  power  or  power  generated  from 
water  power  for  building  and  operating  such  constructions :  Provided  further. 
That  in  acting  upon  said  plans  as  aforesaid  the  Chief  of  Engineers  and  the 
Secretary  of  War  shall  consider  the  bearing  of  said  structure  upon  a  compre- 
hensive plan  for  the  improvement  of  the  waterway  over  which  it  is  to  be  con- 
structed with  a  view  to  the  promotion  of  its  navigable  quality  and  for  the  full 
development  of  water  power ;  and,  as  a  part  of  the  conditions  and  stipulations 
imposed  by  them,  shall  provide  for  improving  and  developing  navigation,  and 
fix  such  charge  or  charges  for  the  privilege  granted  as  may  be  sufficient  to 
restore  conditions  with  respect  to  navigability  as  existing  at  the  time  sudi 
privilege  be  granted  or' reimburse  the  United  States  for  doing  the  same,  and  for 
such  additional  or  further  expense  as  may  be  incurred  by  the  United  States 
with  reference  to  such  project,  including  the  cost  of  any  investigations  necessary 
for  approval  of  plans  and  of  such  supervision  of  construction  as  may  be  neces- 
sary in  the  interests  df  the  United  States :  Provided  further.  That  the  Chief 
of  Engineers  and  the  Secretary  of  War  are  hereby  authorized  and  directed  to 
fix  and  collect  just  and  proper  charge  or  charges  for  the  privilege  granted  to 
all  daqis  authorized  and  constructed  under  the  provisions  of  this  Act  which 
shall  receive  any  direct  benefit  from  the  construction,  operation,  and  mainte- 
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nance  by  the  United  States  of  storage  reservoirs  at  the  headwaters  of  any 
navigable  streams,  or  from  the  acquisition,  holding,  and  maintenance  of  any 
forested  watershed,  or  lands  located  by  the  United  States  at  the  headwaters  of 
any  navigable  stream,  wherever  such  shall  be,  for  the  development,  improve- 
ment, or  preservation  of  navigation  in  such  streams  in  which  such  dams  may  be 
constructed.  IS6  Stat.  L.  505.] 

"  Sec.  2.  {Rights  reserved  for  navigation.^  That  the  right  is  hereby  re- 
served to  the  United  States  to  construct,  maintain,  and  operate,  in  connection 
with  any  dam  built  in  accordance  with  the  provisions  of  this  Act,  a  suitable 
lock  or  locks,  booms,  sluices,  or  any  other  structures  for  navigation  purposes, 
and  at  all  times  to  control  the  said  dam  and  the  level  of  the  pool  caused  by  said 
dam  to  such  an  extent  as  may  be  necessary  to  provide  proper  facilities  for  navi- 
gation.   \_S6  Stat.  L.  5H.'\ 

"  Sec  3.  [Flowage,  etc.,  damages  —  lights,  fishways,  etc.,  to  be  maintained 

—  penalty  for  failure.']  That  the  persons  constructing,  maintaining,  or  operat- 
ing any  dam  or  appurtenant  or  accessory  works,  in  accordance  with  the  pro- 
visions of  this  Act,  shall  be  liable  for  any  damage  that  may  be  inflicted  thereby 
upon  private  property,  either  by  overflow  or  otherwise.  The  persons  owning 
or  operating  any  such  dam,  or  accessory  works,  subject  to  the  provisions  of  this 
Act,  shall  maintain,  at  their  own  expense,  such  lights  and  other  signals  thereon 
and  such  fishways  as  the  Secretary  of  Commerce  and  Labor  shall  prescribe,  and 
for  failure  so  to  do  in  any  respect  shall  be  deemed  guilty  of  a  misdemeanor 
and  subject  to  a  fine  of  not  less  than  five  hundred  dollars,  and  each  month  of 
such  failure  shall  constitute  a  separate  offense  and  subject  such  persons  to 
additional  penalties  therefor.    [S6  Stat.  L.  £9^.] 

"  Sec.  4.   [Forfeiture  of  rights  —  revocation  when  needed  for  public  use 

—  termination  in  fifty  years  —  exceptions."]  That  all  rights  acquired  under 
this  Act  shall  cease  and  be  determined  if  the  person,  company,  or  corporation 
acquiring  such  rights  shall,  at  any  time,  fail,  after  receiving  reasonable  notice 
thereof,  to  comply  with  any  of  the  provisions  and  requirements  of  the  Act,  or 
with  any  of  the  stipulations  and  conditions  that  may  be  prescribed  as  aforesaid 
by  the  Chief  of  Engineers  and  the  Secretary  of  War,  including  the  payment 
into  the  Treasury  of  the  United  States  of  the  charges  provided  for  by  section 
one  of  this  Act:  Provided,  That  Congress  may  revoke  any  rights  conferred  in 
pursuance  of  this  Act  whenever  it  is  necessary  for  public  use,  and,  in  the  event 
of  any  such  revocation  by  Congress,  the  United  States  shall  pay  the  owners  of 
any  dam  and  appurtenant  works  built  under  authority  of  this  Act,  as  full  com- 
pensation, the  reasonable  value  thereof,  exclusive  of  the  value  of  the  authority 
or  franchise  granted,  such  reasonable  value  to  be  determined  by  mutual  agree- 
laent  between  the  Secretary  of  War  and  the  said  owners,  and  in  case  they 
can  not  agree,  then  by  proceedings  instituted  in  the  United  States  circuit  court 
for  the  condemnation  of  such  properties :  And  provided  also.  That  the  authority 
granted  under  or  in  pursuance  of  the  provisions  of  this  Act  shall  terminate 
at  the  end  of  a  period  not  to  exceed  fifty  years  from  the  date  of  the  original 
approval  of  the  project  under  this  Act,  unless  sooner  revoked  as  herein  pro- 
vided or  Congress  shall  otherwise  direct :  Provided,  however.  That  this  limita- 
tion shall  not  apply  to  any  corporation  or  individual  heretofore  authorized  by 
the  United  States,  or  by  any  State,  to  construct  a  dam  in  or  across  a  navigable 
waterway,  upon  which  dam  expenditures  of  money  have  heretofore  been  made 
in  reliance  upon  sucb  grant  or  grants.    \S6  Stat.  L.  696.] 
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"  Sec.  5.  [Penalty  for  noncompliance  mth  orders —  removal,  etc,  — suits 
for  expense  —  proceeding  —  litigation.']  That  any  persons  who  shall  fail  or 
refuse  to  comply  with  the  lawful  order  of  the  Secretary  of  War  and  the  Chief 
of  Engineers,  made  in  accordance  with  the  provisions  of  this  Act,  shall  be 
deemed  guilty  of  a  violation  of  this  Act,  and  any  persons  who  shall  be  guilty 
of  a  violation  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceeding  five  thousand  dollars, 
and  every  month  such  persons  shall  remain  in  default  shall  be  deemed  a  new 
offense  and  subject  such  persons  to  additional  penalties  therefor ;  and  in  addition 
to  the^penalties  above 'described  the  Secretary  of  War  and  the  Chief  of  Engi- 
neers may,  upon  refusal  of  the  persons  owning  or  controlling  any  such  dam 
and  accessory  work  to  comply  with  any  lawful  order  issued  by  the  Secretary 
of  War  or  Chief  of  Engineers  in  regard  thereto,  cause  the  removal  of  such  dam 
and  accessory  works  as  an  obstruction  to  navigation  at  the  expense  of  the  persons 
owning  or  controlling  such  dam,  and  suit  for  such  expense  may  be  brought  in 
the  name  of  the  United  States  against  such  persons  and  recovery  had  for  such 
expense  in  any  court  of  competent  jurisdiction.  Said  provision  as  to  recovery 
of  expense  shall  not  apply  wherever  the  United  States  has  been  previously 
reimbursed  for  such  removal ;  and  the  removal  or  [of]  any  structures  erected  or 
maintained  in  violation  of  the  provisions  of  this  Act  or  the  order  or  direction 
of  the  Secretary  of  War  or  the  Chief  of  Engineers  made  in  pursuance  thereof 
may  be  enforced  by  injunction,  mandamus,  or  other  summary  process,  upon 
application  to  the  circuit  court  in  the  district  in  which  such  structure  may, 
in  whole  or  in  part,  exist,  and  proper  proceedings  to  this  end  may  be  instituted 
under  the  direction  of  the  Attorney-General  of  the  United  States  at  the  request 
of  the  Chief  of  Engineers  or  the  Secretary  of  War ;  and  in  case  of  any  litiga- 
tion arising  from  any  obstruction  or  alleged  obstruction  to  navigation  created 
by  the  construction  of  any  dam  under  this  Act  the  cause  or  question  arising 
may  be  tried  before  the  circuit  court  of  the  United  States  in  any  district  in 
which  any  portion  of  said  obstruction  or  dam  touches.    \_S6  Stat.  L.  696.1 

"  Sec.  6.  [Time  for  construction.']  That  whenever  Congress  shall  hereafter 
by  law  authorize  the  construction  of  any  dam  across  any  of  the  navigable  waters 
of  the  United.  States,  and  no  time  for  the  commencement  and  completion  of 
such  dam  is  named  in  said  Act,  the  authority  thereby  granted  shall  cease  and 
be  null  and  void  unless  the  actual  construction  of  the  dam  authorized  in  such 
Act  be  commenced  within  one  year  and  completed  within  three  years  from  the 
date  of  the  passage  of  such  Act.    [S6  Stai.  L.  696.'} 

* 

"  Sec.  7.  [Right  to  aiter,  etc.y  reserved.]  That  the  right  to  alter,  amend, 
or  repeal  this  Act  is  hereby  expressly  reserved  as  to  any  and  all  dams  which 
may  be  constructed  in  accordance  with  the  provisions  of  this  Act,  and  the 
United  States  shall  incur  no  liability  for  the  alteration,  amendment,  or  repeal 
thereof  to  the  oAvner  or  owners  or  any  other  persons  interested  in  any  dam  which 
shall  have  been  constructed  in  accordance  with  its  provisions.  [S6  Stat. 
L.  696.] 

"  SeO'  8.  [Constrwdion  of  "  persons ''  and  *'  dam.*^  ]  That  the  word 
''  persons '  as  used  in  this  Act  shall  be  construed  to  import  both  the  singular 
and  the  plural,  as  the  case  demands,  and  shall  include  corporations,  companies, 
and  associations.  The  word  '  dam '  as  used  in  this  Act  shall  be  construed  to 
import  both  the  singular  and  the  plural,  as  the  case  demands."  [S6  Stat 
L.  696.] 
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Sec.  2.  \_Appropriations  for  river  and  harbor  works  —  combining  corir 
tmcts.']  Whenever  the  appropriations  made  by  Congress  for  river  and  harbor 
works  can  be  more  advantageously  expended  by  combining  in  one  contract  two 
or  more  works,  such  combinations  shall  be  made ;  and  whenever  the  appropria- 
tions made,  or  authorized  to  be  made,  for  the  completion  of  any  such  work  shall 
prove  insufficient  therefor,  the  Secretary  of  War  may,  in  his  discretion,  on  the 
recommendation  of  the  Chief  of  Engineers,  apply  the  funds  so  appropriated, 
or  authorized,  to  the  prosecution  of  such  work.   \S6  Stat.  L,  668.^ 

The  above  see.  2,  and  sees.  3,  4,  and  6  following,  are  from  the  River  and  Harbor  Appro- 
priation Act  of  June  26,  1910,  ch.  382. 

Sec.  3.  [Eocamination*  of  watersheds,  etc.,  of  ncuoigable  streams  —  report 
on  dams,  etc.']  *  *  *  The  surveys  of  navigable  streams  herein  or  hereafter 
authorized  shaU  include  such  stream-flow  measurements  and  other  investiga- 
tions of  the  watersheds  as  may  be  necessary  for  preparation  of  plans  of  im- 
provement and  a  proper  consideration  of  all  uses  of  the  stream  affecting  naviga- 
tion, and  whenever  necessary  similar  investigations  may  be  made  in  connection 
with  all  navigable  streams  under  improvement.  Whenever  permission  for  the 
construction  of  dams  in  navigable  streams  is  granted,  or  is  under  consideration 
by  Congress,  such  surveys  and  investigations  of  tlie  sections  of  the  streams 
aflFected  may  be  made  as  are  necessary  to  secure  conformity  with  rational  plans 
for  the  improvement  of  the  streams  for  navigation.  *  *  *  [5g  Stat.  L. 
669.] 

Sec.  4.  [Injwries  by  vessels  on  river  and  harbor  works  —  adjustmsnt  of 
claims.]  That  whenever  any  vessel  belonging  to  or  employed  by  the  United 
States  engaged  upon  river  and  harbor  work  collides  with  and  damages  another 
vessel,  pier,  or  other  legal  structure  belonging  to  any  person  or  corporation,  the 
Chief  of  Engineers  shall  cause  an  immediate  and  thorough  examination  to  be 
made,  and,  if  in  his  judgment,  the  facts  and  circumstances  of  the  collision  are 
such  as  to  make  the  whole  or  any  part  of  the  damage  inflicted  a  proper  charge 
against  the  United  States,  the  Chief  of  Engineers,  subject  to  the  approval  of 
the  Secretary  of  War,  shall  have  authority  to  adjust  and  settle  all  claims  for 
damages  caused  by  such  collision  in  cases  where  the  claim  for  damage  does  not 
exceed  five  hundred  dollars,  and  report  the  same  to  Congress  for  consideration. 
136  Stat.  L.  676.] 

Sec.  5.  [Temporary  leases  allowed.]  That  the  requirements  of  section 
thirty-seven  hundred  and  forty-four  of  the  Revised  Statutes  shall  not  apply  to 
the  lease  of  lands,  or  easements  therein,  or  of  buildings,  rooms,  wharves,  or 
rights  of  wharfage  or  dockage,  or  to  the  hire  of  vessels,  boats,  and  other  floating 
craft,  for  use  in  connection  with  river  and  harbor  improvements,  where  the 
period  of  any  such  lease  or  hire  is  not  to  exceed  three  months.   \_36  Stat.  L.  676.] 

For  R.  S.  see.  3744,  see  6  Fed.  Stat.  Annot.  132. 


[Sue.  1.]  [Isthmian  canal  —  expenditures  paid  from  proceeds  of  bond 
sales.]  ♦  ♦  ♦  That  all  expenditures  from  the  appropriations  herein  and 
hereafter  made  for  the  Isthmian  Canal  shall  be  paid  from,  or  reimbursed  to  the 
Treasury  of  the  United  States  out  of  the  proceeds  of  the  sale  of  bonds  author- 
ized in  section  eight  of  the  said  Act  approved  June  twenty-eighth,  nineteen 
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hundred  and  two,  and  section  thirty-nine  of  the  tariff  act  approved  August  fifth, 
nineteen  hundred  and  nine.  \_S6  Stat,  L.  77 2 J] 

The  above  section  1,  and  sections  2  and  6  see  6  Fed.  Stat.  Annot.  838.    For  section  39 

foUowing  are  from  the  Sundry  Civil  Appro-  of  the  Tariff  Act  of  Aug.  5,  1909,  see  1909 

priation  Act  of  June  26,  1910,  ch.  384.  Supp.  Fed.  Stat  Annot  834. 

For  section  8  of  the  Act  of  June  28,  1902, 

•  Sec.  2.  {^Panama  railroad  —  armaial  subsidy  not  regvired."]  ♦  *  * 
That  hereafter  payment  by  the  Panama  Railroad  Company  to  the  United  States, 
in  accordance  with  the  treaty  with  Panama,  of  the  annual  subsidy  of  two  hun- 
dred and  fifty  thousand  dollars,  as  provided  by  the  concession  granted  by  the 
United  States  of  Colombia,  shall  not  be  required.  [36  Stat.  L.  77j8.] 

Sec.  5.  [Isthmian  canal  —  estimates  —  detailed  statement  of  employees, 
materials,  etc.,  to  accompany  —  payments  other  than  salaries.l  Hereafter  there 
shall  be  submitted  under  each  item  of  appropriation,  proposed  in  the  annual 
estimates  for  construction  of  the  Isthmian  Canal,  notes  giving  in  parallel 
columns  information  which  will  show  the  number,  by  grade  or  classes,  of  officers, 
employees,  and  skilled  and  unskilled  laborers  proposed  to  be  paid  under  each  of 
said  appropriations  for  the  ensuing  fiscal  year  and  those  being  paid  at  the  close 
of  the  fiscal  year  next  preceding  the  period  when  said  estimates  are  prepared 
and  submitted ;  also,  in  connection  with  each  item  for  material  and  miscellane- 
ous purposes  other  than  salaries  or  pay  for  personal  services,  the  amounts 
actually  expended  or  obligated  for  like  purposes  during  the  entire  fiscal  year 
next  preceding  the  preparation  and  submission  of  said  estimates.  [58  Stat.  L, 
77 S.] 

Am  Act  To  restrain  the  Secretary  of  the  Treasury  from  roceivinf  bonds  Issued  to  provide 
money  for  the  building  of  the  Panama  Canal  as  security  for  the  issue  of  circulating  notes 
to  national  banks,  and  for  other  purposes. 

[Act  of  Mardh  J9,  1911,  eh.  105.1 

[Panama  canal  bonds  —  not  receivable  for  national  bank  circxdoHonJ],  That 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  to  insert  in  the 
bonds  to  be  issued  by  him  under  section  thirty-nine  of  an  Act  entitled  ^^An  Act 
to  provide  revenue,  equalize  duties,  and  encourage  the  industries  of  the  United 
States,  and  for  other  purposes,"  approved  August  fifth,  nineteen  hundred  and 
nine,  a  provision  that  such  bonds  shall  not  be  receivable  by  the  Treasurer  of  the 
United  States  as  security  for  the  issue  of  circulating  notes  to  national  banks ; 
and  tl^e  bonds  containing  such  provision  shall  not  be  receivable  for  that  purpose. 
{S6  Stat.  L.  lOlS.^ 

For  sec.  39  of  the  Act  of  Aug.  5,  1900,  see  1909  Supp.  Fed.  Stat  Annot.  834. 


[Sbso.  1.]  [Isthmian  canal  —  expenditures  from  sale  of  bonds.^  *  *  * 
That  all  expenditures  from  the  appropriations  heretofore,  herein,  and  hereafter 
made  for  the  Isthmian  Canal,  exclusive  of  fortifications,  shall  be  paid  from,  or 
reimbursed  to  the  Treasury  of  the  United  States  out  of  the  proceeds  of  the  sale  of 
bonds  authorized  in  section  eight  of  the  said  Act  approved  June  twenty-eighth, 
nineteen  hundred  and  two,  and  section  thirty-nine  of  the  tariff  Act  approved 
August  fifth,  nineteen  hundred  and  ten.   [36  Stat.  L.  V,50.'] 

This  and  the  following  sees.  2,  5,  and  6  are  from  the  Sundry  Civil  Appropriation  Act  of 
March  4,  1911»  ch.  286. 
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Sec.  2.  [Panama  Railroad  not  to  carry  insurance  nor  pay  for  notes,  etc.] 
Hereafter  the  Panama  Kailroad  Company  shall  carry  no  insurance  to  cover 
marine  or  fire  losses^  nor  make  any  furtiier  payment  on  the  principal  or  interest 
on  notes  heretofore  given  by  it  to  the  United  States  for  moneys  appropriated 
for  its  use.  [56  Stat.  L.  iJ^Sl.] 

Sec.  6.  [Injuries  to  employees  —  compensation  allowed  —  filing  claims  for 
deaths.'}  That  hereafter  the  Act  granting  to  certain  employees  of  the  United 
States  the  right  to  receive  from  it  compensation  for  injuries  sustained  in  the 
course  of  their  employment  shall  apply  to  all  employees  under  the  Isthmian 
Canal  Commission^  when  injured  in  the  course  of  their  employment ;  and  claims 
for  compensation  on  accoimt  of  injury  or  death  resulting  from  an  accident 
occurring  hereafter  shall  be  settled  by  the  chairman  of  the  Isthmian  Canal 
Commission,  who  shall,  as  to  such  claims  and  under  such  regulations  as  he  may 
prescribe,  perform  all  the  duties  now  devolving  upon  the  Secretary  of  Com- 
merce and  Labor :  Provided,  That  when  an  injury  results  in  death,  claim  for 
compensation  on  account  thereof  shall  be  filed  within  one  year  after  such  death. 
[36  Stat.  L.  U&2.'\ 

See  1900  Supp.  Fed.  Stat.  Aimot.  330. 

Sec.  6.  [Panamia  Railroad  —  bond  not  required  for  services,  etc.,  fey.] 
Hereafter  the  Panama  Eailroad  Company  shall  not  be  required  to  give  bond, 
either  with  or  without  surety,  in  contracts  which  it  may  make  to  furnish  ser- 
vices, materials,  or  supplies  to  the  Army,  Navy,  Marine  Corps,  or  other  depart- 
ments of  the  Government,  and  such  contracts  may  be  made  for  periods  less  than 
one  year,  as  may  be  agreed  on,  and  formal  contracts  in  writing  shall  not  be 
required  unless  agreed  on.  [96  Stat.  L.  H&2.] 


RTJRAIi  DELIVERY. 

Carriers  Adminstering  Oaths  Required  of  Pensioners^  see  PENSIONS. 


SAFETY  APPLIANCE  ACT. 

See  RAILROADS. 


SANDWICH  ISLANDS. 

See  HA  W All  AN  ISLANDS. 


SAVINGS  DEPOSITORIES. 

Stt.I*OSTAL  SERVICE— POST-OFFICE  DEPARTMENT. 
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SCHOOLS. 

^it  EDUCATION. 

SEAL  FISHERIES- 

See  ALASKA. 


SECRETS  OF  NATIONAL  DEFENSE. 

See  NA  TIONAL  DEFENSE  SECRETS. 


SHIPPING  AND  NAVIGATION. 

Aet  of  June  28,  1910,  Ch.  878,  353. 

Sec,  /.  Maritime  Lien  on  Vessels  far  Repairs^  Supplies^  etc.y  35  a. 
2,  Persons  Presumed  to  Have. Authority ^  '^^^^ 
J.  Charterers^  eiCy  353. 

4.   Waiving  Lien  —  Other  Proceedings  Not  Affected^  353. 
c.  State  Laws  Superseded^  353. 

Act  of  June  24,  1910,  Ch.  879,  353 


c.  State  Laws  Superseded^  353. 

June  24,  1910,  Ch.  879,  353. 

Sec,  /.  Radio-Communication — Required  on  Ocean-going  Steamers ^^  Exception^ 


353- 
2,  Exchange  with  Other  Stations^  354. 

J.  Penalty  for  Violation — LiM  upon  Vessel,  354. 

4,  Regulations,  354. 

Act  of  June  25. 1910,  Ch.  884,  354. 

Sec.  7.  Shipping  Commissioners  —  Permanent  AppropriaUons  Repealed  — 
mates  Required,  354. 

CB08S-BEFEBEKCB8. 

Entry  of  Vessels,  see  CUSTOMS  DUTIES, 

Injuries  by  Vessels  on  River  and  Harbor  Works,  see  RIVERS,  HARBORS.  AND 

CANALS, 
And  see  generally,  COLLISIONS;  TONNAGE  DUTIES. 


An  Aet  IriAtiag  to  Uaas  on  Tetsds  for  xopsirt,  inppUos,  or  othor  nofMisiiit 

[itcf  0/  JTufie  ;»«,  1010^  6h.  873.} 

[Sbo.  1.]  [^Maritime  lien  on  vessels  for  repairs,  supplies,  efo.]  That  any 
person  furnishing  repair^,  supplies,  or  other  necessaries,  including  the  use  of 
dry  dock  or  marine  railway,  to  a  vessel,  whether  foreign  or  domestic,  upon  the 
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order  of  the  owner  or  owners  of  euch  vessel,  or  of  a  person  by  him  or  them 
authorized,  shall  have  a  maritime  lien  on  the  vessel  which  may  be  enforced  by 
a  proceeding  in  rem,  and  it  shall  not  be  necessary  to  allege  or  prove  that  credit 
was  given  to  the  vessel.  \S6  Stat.  L.  6(7^.] 

Not  ntrospectiTt.  —  This  section  is  not  k-         Prior  to  this  Act  there  was  no  lien  for  sup- 

trospeetive,  and  does  not  affect  liens  which  plies  or  materials  furnished  to  a  vessel  in  her 

aoemed  under  a  state  statute  prior  to  its  home  port  except  as  given  by  local  state  stat- 

approval.    The  Edna,  (1911)  185  Fed.  206.  ute.    The  Princess,  (1911)   186  Fed.  218. 

Sxo.  2.  [Persons  presumed  to  have  authority.]  That  the  following  persons 
shall  be  presumed  to  have  authority  from  the  owner  or  owners  to  procure  re- 
pairs, supplies,  and  other  necessaries  for  the  vessel :  The  managing  owner,  ship's 
husband,  master,  or  any  person  to  whom  the  management  of  the  vessel  at  the 
port  of  supply  is  intrusted.  Ko  person  tortiously  or  unlawfully  in  possession 
or  charge  of  a  vessel  shall  have  authority  to  bind  the  vessel.    [5fl-  Stat.  L.  60^.1 

Seo.  8.  [Charterers,  etc.]  That  the  officers  and  agents  of  a  vessel  specified 
in  section  two  shall  be  taken  to  include  such  officers  and  agents  when  appointed 
by  a  charterer,  by  an  owner  pro  hac  vice,  or  by  an  agreed  purchaser  in  posses- 
sion of  the  vessel,  but  nothing  in  this  Aet  shall  be  construed  to  confer  a  lien 
when  the  furnisher  knew,  or  by  the  exercise  of  reasonable  diligence  could  have 
ascertained,  that  because  of  the  terms  of  a  charter  party,  agreement  for  sale  of 
the  vessel,  or  for  any  other  reason,  the  person  ordering  the  repairs,  supplies,  or 
other  necessaries  was  without  authority  to  bind  the  vessel  therefor.  [36  Stat  L. 
606.] 

Sec.  4.  [Waiving  lien  —  other  proceedings  not  off ected.]  That  nothing  in 
this  Act  shall  be  construed  to  prevent  a  furnisher  of  repairs,  supplies,  or  other 
necessaries  from  waiving  his  right  to  a  lien  at  any  time,  by  agreement  or  other- 
wise, and  this  Act  shall  not  be  construed  to  affect  the  rules  of  law  now  existing, 
either  in  regard  to  the  right  to  proceed  against  a  vessel  for  advances,  or  in  regard 
to  laches  in  the  enforcement  of  liens  on  vessels,  or  in  regard  to  the  priority  C7 
rank  of  liens,  or  in  regard  to  the  right  to  proceed  in  personam.  [196  Stat.  L. 
606.] 

Sire.  6.  [State  lav}s  superseded.]  That  this  Act  shall  supersede  the  pro- 
visions of  all  state  statutes  conferring  liens  on  vessels  in  so  far  as  the  same  pur- 
port to  create  rights  of  action  to  be  enforced  by  proceedings  in  rem  against 
vessels  for  repairs,  supplies,  and  other  necessaries. 


An  Act  To  fSQvin  appaxatus  and  opaiatort  for  radio-commuBication  on  certain  ocean  steamon. 

lAei  o/  June  94,  1010,  ch.  879.] 

[Sec.  1.]  [Raduhconim/unicaiion  —  required  on  ocean-going  steamers  — 
exception.]  That  from  and  after  the  first  day  of  July,  nineteen  hundred  and 
eleven,  it  shall  be  unlawful  for  any  ocean-going  steamer  of  the  United  States, 
or  of  any  foreign  country,  carrying  passengers  and  carrying  fifty  or  more  per- 
sons, including  passengers  and  crew,  to  leave  or  attempt  to  leave  any  port  of 
the  United  States  unless  such  steamer  shall  be  equipped  with  an  efficient  ap- 
paratus for  radio-communication,  in  good  working  order,  in  charge  of  a  person 
skilled'  in  the  use  of  such  apparatus,  which  apparatus  shall  be  capable  of  trans- 
mitting and  receiving  messages  over  a  distance  of  at  least  one  hundred  miles, 
F.  a  A^Supp.— 98  963 
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night  or  day:  Provided,  That  the  provisions  of  this  Act  shall  not  apply  to 
steamers  plying  only  between  ports  lees  than  two  hundred  miles  apart.  \_S6 
Stat  L.  629.] 

Sec.  2.  \_Exch(mge  with  other  stations.]  That  for  the  purpose  of  this  Act 
apparatus  for  radio-communication  shall  not  be  deemed  to  be  efficient  unless  the 
company  installing  it  shall  contract  in  writing  to  exchange,  and  shall,  in  fact, 
exchange,  as  far  as  may  be  physically  practicable,  to  be  determined  by  the 
master  of  the  vessel,  messages  with  shore  or  ship  stations  using  other  systems 
of  radio-communication.   [S6  Stat.  L.  6S0.] 

Sec.  3.  [Penalty  for  violation  —  libel  upon  vessel.]  That  the  master  or 
other  person  being  in  charge  of  any  such  vessel  which  leaves  or  attempts  to  leave 
any  port  of  the  United  States  in  violation  of  any  of  the  provisions  of  this  Act 
shall,  upon  conviction,  be  fined  in  a  sum  not  more  than  five  thousand  dollars, 
and  any  such  fine  shall  be  a  lien  upon  such  vessel,  and  such  vessel  may  be 
libeled  therefor  in  any  district  court  of  the  United  States  within  the  jurisdic- 
tion of  which  such  vessel  shall  arrive  or  depart,  and  the  leaving  or  attempting 
to  leave  each  and  every  port  of  the  United  States  shall  constitute  a  separate 
offense.   \_S6  Stat.  L.  6S0.] 

Sec.  4.  ^Regulations.]  That  the  Secretary  of  Commerce  and  Labor  shall 
make  such  regulations  as  may  be  necessary  to  secure  the  proper  execution  of 
this  Act  by  collectors  of  customs  and  other  officers  of  the  Government.  \_36 
Stat.  L.  630.] 


Sec.  7.  JiShipping  commissioners  —  permanent  appropriaiions  repealed  — 
estimates  required.]  So  much  of  the  Act  approved  June  nineteenth,  eighteen 
hundred  and  eighty-six  (Statutes  at  Large,  volume  twenty-four,  page  seventy- 
nine),  as  makes  a  permanent  indefinite  appropriation  to  pay  compensation  to 
shipping  commissioners  and  the  clerks  of  the  shipping  commissioners  for  ser- 
vices under,  said  Act  is  hereby  repealed,  to  take  effect  from  and  after  June 
thirtieth,  nineteen  hundred  and  eleven;  and  the  Secretary  of  Commerce  and 
Labor  shall,  for  the  fiscal  year  nineteen  hundred  and  twelve,  and  annually  there- 
after, submit  to  Congress  in  the  regular  Book  of  Estimates  detailed  estimates 
for  compensation  of  such  commissioners  and  clerks.   {36  Stat.  L.  773.] 

The  above  sec.  7  is  from  the  Sundry  Civil  Appropriation  Act  of  June  25,  1910,  cfa.  384 
For  the  Act  of  June  19,  1886,  see  7  Fed.  Stat.  Annot.  82. 


SILVER  COIN. 

See  COINAGE,  MINTS,  AND  ASSAY  OFFICES. 


SLEEPING-CAR  COMPANIES 

See  INTERSTATE  COMMERCE. 

8M 


SOLDIERS'  HOMES. 

Sec  HOSPITALS  AND  ASYLUMS. 


SPECIAL  AGENTS. 

Sec  CUSTOMS  DUTIES, 


SPIES. 

See  NATIONAL  DEFENSE  SECEETS. 


STATE  DEPARTMENT. 

Sec  DIPLOMATIC  AND  CONSULAR  OFFICERS. 


STATES. 

Aet  of  June  20, 1910,  Ch.  810,  356. 
Hew  Me^eo,  356. 

Sec,    I.  Admission  of  New  Mexico  as  a  State — Constitutional  Convention^  356. 
2.  Meeting  of  Convention  —  Requisites  of  Constitution^  357. 
J.  Submission  of  Constitution  to  People^  359. 
4,  Submission  to  President  and  to  Congress  —  Proclamation  for  Election  of 

Officers,  359. 
J.  Convention  to  Provide  for  Election  of  Officers  ^^  Election,  Rrturns,  etc.  — 
Certification  of  Result  —  Admission  as  State  by  President's  Proclama 
tion  —  Service  of  Territorial  Officers,  360. 

6,  Public  Lands,  360. 

7,  Lands  in  Lieu  of  Grants,  361. 

8,  Control  of  Schools,  etc,  362. 

p.   Use  of  Five  per  Cent.  Fund  for  Common  Schools,  362. 
10.  Lands  and  Proceeds   Thereof — Hoiv  to  Be  Held  and  Disposed  of,  362. 
//.   Commission  to  Select  Granted  Lands  —  Surveys,  364. 
12.    Territorial  Grants  Confirmed  to  State,  364. 
/J.   Courts,  364. 

14.  Determination  of  Pending  Appeals  and  Writs  of  Error  —  Succession  of 
Courts,  365. 
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See,  //.  Cases  Pending  in  the  Courts  —  Suits  Not  Begun  Before  Admission-^ 
State  Substituted  for  Territory  as  Defendant  in  Federal  Cases^  365. 
16.  Assembling  of  Legislature  —  Certifying  Election  of  Senators  and  Repre^ 
seniatives  —  Operation  of  State  Government —  Territorial  Laws  Con- 
tinued—  United  States  Laws^  367. 
77.  Appropriation  for  Election  and  Convention  Expenses^  367. 
18.  ScUine  Lands  Reserved^  367. 
Aiisona»  367. 

ip.  Arizona  —  Constitutional  Convention^  367. 

20,  Meeting  of  Convention  —  Requisites  0/  Constitution^  368. 

21,  Submission  of  Constitution  to  People^  370. 

22,  Submission  to  President  and  to  Congress^  371. 
2j.  Election  of  Officers^  371. 

24.  Public  Lands y  372. 

2j,  Lands  in  Lieu  of  Grants^  372. 

26.  Control  of  Schools^  '^^-j  373- 

27.  Use  of  Five  per  Cent,  Fund  for  Comnum  Schools^  373. 

28.  Lands  and  Proceeds  Thereof — How  to  Be  Held  and  Disposed  of  373. 
2g.  Commission  to  Select  Granted  Lands  —  Surveys^  375. 

JO,   Territorial  Grants  Confirmed  to  State^  375. 

31.  Courts^  J76.  • 

J2,  Determination  of  Pending  Appeals  and  Writs  of  Error — Succession  of 
Courts,  zy6, 

jj.  Pem&'ng  Cases  —  Suits  ^ot  Begun,  ^yj, 

J4,  Assembling  of  Legislature  —  Certifying  Election  of  Senators  and  Repre* 
sentatives — Operation  of  State  Government — Territorial  Laws  {Con- 
tinued—  United  States  Laws,  378. 

Jlf.  Appropriation  for  Election  and  Convention  Expenses^  378. 

Joint  Resolution  of  Augr*  21, 1911,  No.  8,  379. 

Sec,    /.  New  Mexico  and  Arizona  —  Admission  to  Ufuon^  379. 

2»  Boundary  Line  between  Texas  and  New  Mexico,  379. 

J.  Vote  on  Amendment  to  New  Mexico  Constitution  Required  as  Condition 

Precedent,  379. 

4,  Election  for  Purpose  of  Voting  on  Amendment^  381. 

/.  Canvass  of  Ballots  —  Proclamation  of  Result,  381. 

6,  Restricting  or  Abridging  Right  of  Suffrage^  382. 

7.  Arizona  —  Amendment  of  Constitution — Recall  of  Public  Officers'^ 

Election^  382. 

cboss-r'efebenoes. 

Co-operation  with   United  States  for  Conservation  of  Navigable  Waters^  eie.^   see 

TIMBER  LANDS  AND  FOREST  RESERVES. 
And  see  generally  TERRITORIES. 


An  Act  To  enable  the  people  of  New  Mexico  to  form  a  constitutioB  aafl  state  government  anA 
be  admitted  into  the  Union  on  an  equal  footing  with  the  original  States;  and  to  enable 
the  people  of  Arisona  to  form  a  constitntion  and  state  government  and  bo  admitted  into 
the  Union  on  an  equal  footing  with  the  original  States. 

[Act  of  June  20,   1910,  ch.  810.] 

[Sec.  1.]  lAdmission  of  New  Mexico  as  a  state  —  constitutional  conven- 
tion.] That  the  qualified  electors  of  the  Territory  of  New  Mexico  are  hereby 
authorized  to  vote  for  and  choose  delegates  to  form  a  constitutional  convention 
for  said  Territory  for  the  purpose  of  framing  a  constitution  for  the  proposed 
State  of  New  Mexico.  Said  convention  shall  consist  of  one  hundred  delegates ; 
and  the  governor,  chief  justice,  and  secretary  of  said  Territory  shall  apportion 
the  delegates  to  be  thus  selected,  as  nearly  as  may  be,  equitably  among  tibe  sev- 
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eral  counties  thereof  in  accordance  with  the  voting  population,  as  shown  by 
the  vote  east  at  the  election  for  Delegate  in  Congress  in  said  Territory  in  nine- 
teen hundred  and  eight:  Provided,  That  in  the  event  that  any  new  counties 
shall  have  been  added  after  said  election,  the  apportionment  for  delegates  shall 
be  made  proportionate  to  the  vote  cast  within  the  various  precincts  contained 
in  the  area  of  such  new  counties  so  created,  and  the  proportionate  number  of 
delegates  so  apportioned  shall  be  deducted  from  the  original  counties  out  of 
which  such  counties  shall  have  been  created. 

The  governor  of  said  Territory  shall,  within  thirty  days  after  the  approval 
of  this  Act,  by  proclamation,  in  which  the  aforesaid  apportionment  of  delegates 
to  the  convention  shall  be  fully  specified  and  announced,  order  an  election  of 
the  delegates  aforesaid  on  a  day  designated  by  him  in  said  proclamation,  not 
earlier  than  sixty  nor  later  thai^  ninety  days  after  the  approval  of  this  Act. 
Such  election  for  delegates  shall  be  held  and  conducted,  the  returns  made,  and 
the  certificates  of  persons  elected  to  such  convention  issued,  as  nearly  as  may 
be,  in  the  same  manner  as  is  prescribed  by  the  laws  of  said  Territory  regulating 
elections  therein  of  members  of  the  legislature  existing  at  the  time  of  the  last 
election  of  said  members  of  the  legislature ;  and  the  provisions  of  said  laws  in 
all  respects,  including  the  qualifications  of  electors  and  registration,  are  hereby 
made  applicable  to  the  election  herein  provided  for ;  and  said  convention,  when 
so  called  to  order  and  organized,  shall  be  the  sole  judge  of  the  election  and 
qualifications  of  its  own  members.  Qualifications  to  entitle  persons  to  vote  on 
the  ratification  or  rejection  of  the  constitution  formed  by  said  convention  when 
said  constitution  shall  be  submitted  to  the  people  of  said  Territory  hereunder 
shall  be  the  same  as  the  qualifications  to  entitle  persons  to  vote  for  delegates  to 
said  convention.    [S6  Stat  L.  5^7.] 

Sec.  2.  [Meeting  of  coiwention  —  requisites  of  constitviion.']  That  the 
delegates  to  the  convention  thus  elected  shall  meet  in  the  hall  of  the  house  of 
representatives  in  the  capital  of  the  Territory  of  New  Mexico  at  twelve  o'clock 
noon  on  the  fourth  Monday  after  Hheir  election,  and  they  shall  receive  com- 
pensation for  the  period  they  actually  are  in  session,  but  not  for  more  than 
sixty  days  in  alL  After  organization  they  shall  declare  on  behalf  of  the  people 
of  said  proposed  State  that  they  adopt  the  Constitution  of  the  United  States, 
whereupon  the  said  convention  shall  be,  and  is  hereby,  authorized  to  form  a 
constitution  and  provide  for  a  state  government  for  said  proposed  State,  all  in 
the  manner  and  under  the  conditions  contained  in  this  Act  The  constitution 
shall  be  republican  in  form  and  make  no  distinction  in  civil  or  political  rights 
on  account  of  race  or  color,  and  shall  not  be  repugnant  to  the  Constitution  of 
the  United  States  and  the  principles  of  the  Declaration  of  Independence. 

And  said  convention  shall  provide,  by  an  ordinance  irrevocable  without  the 
consent  of  the  United  States  and  the  people  of  said  State  — 

First.  That  perfect  toleration  of  religious  sentiment  shall  be  secured,  and 
that  no  inhabitant  of  said  State  shall  ever  be  molested  in  person  or  property  on 
account  of  his  or  her  mode  of  religious  worship ;  and  that  polygamous  or  plural 
marriages,  or  polygamous  cohabitation,  and  the  sale,  barter,  or  giving  of  in- 
toxicating liquors  to  Indians  and  the  introduction  of  liquors  hito  Indian 
country,  which  term  shall  also  include  all  lands  now  owned  or  occupied  by  the 
Pueblo  Indians  of  New  Mexico,  are  forever  prohibited. 

Second.  That  the  people  inhabiting  said  proposed  State  do  agree  and  declare 
that  they  forever  disclaim  all  right  and  1:itle  to  the  unappropriated  and  un- 
granted  public  lands  lying  within  the  boundaries  thereof  and  to  all  lands  lying 
within  said  boundaries  owned  or  held  by  any  Indian  or  Indian  tribes  the  right 
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or  title  to  which  shall  have  been  acquired  through  or  from  the  United  States 
or  any  prior  sovereignty,  and  that  until  the  title  of  such  Indian  or  Indian  tribes 
shall  have  been  extinguished  the  same  shall  be  and  remain  subject  to  the  dis- 
position and  under  the  absolute  jurisdiction  and  control  of  the  Congress  of  the 
I<^nited  States;  that  the  lands  and  other  property  belonging  to  citizens  of  the 
United  States  residing  without  the  said  State  shall  never  be  taxed  at  a  higher 
rate  than  the  lands  and  other  property  belonging  to  residents  thereof;  that  no 
taxes  shall  be  imposed  by  the  State  upon  lands  or  property  therein  belonging  to 
or  which  may  hereafter  be  acquired  by  the  United  States  or  reserved  for  its 
use ;  but  nothing  herein,  or  in  the  ordinance  herein  provided  for,  shall  pre- 
clude the  said  State  from  taxing,  as  other  lands  and  other  property  are  taxed, 
any  lands  and  other  property  outside  of  an  Indian  reservation  owned  or  held 
by  any  Indian,  save  and  except  such  lands  as  have  been  granted  or  acquired  as 
aforesaid  or  as  may  be  granted  or  confirmed  to  any  Indian  or  Indians  under  any 
Act  of  Congress,  but  said  ordinance  shall  provide  that  all  such  lands  shall  be 
exempt  from  taxation  by  said  State  so  long  and  to  such  extent  as  Congress  has 
prescribed  or  may  hereafter  prescribe. 

Third.  That  the  debts  and  liabilities  of  said  Territorv  of  New  Mexico  and 
the  debts  of  the  counties  thereof  which  shall  be  valid  and  subsisting  at  the  time 
of  the  passage  of  this  Act  shall  be  assumed  and  paid  by  said  proposed  State, 
and  that  said  State  shall,  as  to  all  such  debts  and  liabilities,  be  subrogated  to 
all  the  rights,  including  rights  of  indemnity  and  reimbursement,  existing  in 
favor  of  said  Territory  or  of  any  of  the  several  counties  thereof  at  the  time  of 
the  passage  of  this  Act :  Provided,  That  nothing  in  this  Act  shall  be  construed 
rs  validating  or  in  any  manner  legalizing  any  territorial,  county,  municipal,  or 
other  bonds,  obligations,  or  evidences  of  indebtedness  of  said  Territory  or  the 
counties  or  municipalities  thereof  which  now  are  or  may  be  invalid  or  illegal 
at  the  time  said  proposed  State  is  admitted,  nor  shall  the  legislature  of  said 
proposed  State  pass  any  law  in  any  manner  validating  or  legalizing  the  same. 

Fourth.  That  provision  shall  be  made  for  the  -establishment  and  mainte- 
nance of  a  system  of  public  schools,  which  shall  be  open  to  all  the  children  of 
said  State  and  free  from  sectarian  control,  and  that  said  schools  shall  always 
be  conducted  in  English. 

Fifth.  That  said  State  shall  never  enact  any  law  restricting  or  abridging 
the  right  of  suffrage  on  account  of  race,  color,  or  previous  condition  of  servitude, 
and  tibat  ability  to  read,  write,  speak,  and  understand  the  English  language 
sufficiently  well  to  conduct  the  duties  of  the  office  without  the  aid  of  an  inter- 
preter shall  be  a  necessary  qualification  for  all  State  officers  and  members  of 
the  state  legislature. 

Sixth.  That  the  capital  of  said  State  shall,  until  changed  by  the  electors 
voting  at  an  election  provided  for  by  the  legislature  of  said  State  for  that 
purpose,  be  at  the  city  of  Santa  Fe,  but  no  election  shall  be  called  or  provided 
for  prior  to  the  thirty-first  day  of  December,  nineteen  hundred  and  twenty-five. 

Seventh.  That  there  be  and  are  reserved  to  the  United  States,  with  full 
acquiescence  of  the  State,  all  rights  and  powers  for  the  carrying  out  of  the  pro- 
visions by  the  United  States  of  the  Act  of  Congress  entitled  "An  Act  appro- 
priating the  receipts  from  the  sale  and  disposal  of  public  lands  in  certain  States 
and  Territories  to  the  construction  of  irrigation  works  for  the  reclamation  of 
arid  lands,"  approved  June  seventeenth,  nineteen  hundred  and  two,  and  Acts 
amendatory  thereof  or  supplementary  thereto,  to  the  same  extent  as  if  said 
State  had  remained  a  Territory. 

Eighth.  That  whenever  hereafter  any  of  the  lands  contained  within  Indian 
reservations  or  allotments  in  said  proposed  State  shall  be  allotted,  sold,  reserved, 
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or  otherwise  disposed  of,  ti^ey  shall  he  subject  for  a  period  of  twenty-five  years 
after  such  allotment,  sale,  reservation,  or  other  disposal  to  all  the  laws  of  the 
IJnited  States  prohibiting  the  introduction  of  liquor  into  the  Indian  country; 
and  the  terms  "  Indian "  and  "  Indian  country "  shall  include  the  Pueblo 
Indians  of  New  Mexico  and  the  lands  now  owned  or  occupied  by  them. 

Ninth.  That  the  State  and  its  people  consent  to  all  and  singular  the  pro- 
visions of  this  Act  concerning  the  lands  hereby  granted  or  confirmed  to  the 
State,  the  terms  and  conditions  upon  which  said  grants  and  confirmations  axe 
made,  and  the  means  and  manner  pi  enforcing  such  terms  and  conditions,  all 
in  every  respect  and  particular  as  in  this  Act  provided. 

All  of  which  ordinance  described  in  this  section  shall,  by  proper  reference, 
be  made  a  part  of  any  constitution  that  shall  be  formed  hereunder,  in  such 
terms  as  shall  positively  preclude  the  making  by)  any  future  constitutional 
amendment  of  any  change  or  abrogation  of  the  said  ordinance  in  whole  or  in 
part  without  the  consent  of  Congress.    [86  Stat.  L.  668.] 

Sso.  3.  ISvhmisMn  of  candittdion  to  people.]  That  when  said  constitu- 
tion shaU  be  formed  as  aforesaid  the  convention  forming  the  same  shall  provide 
for  the  submission  of  said  constitution  to  the  people  of  New  Mexico  for  rati- 
fication at  an  election  which  shall  be  held  on  a  day  named  by  said  convention 
not  earlier  than  sixty  nor  later  than  ninety  days  after  said  convention  adjourns, 
at  which  election  the  qualified  voters  of  New  Mexico  shall  vote  directly  for  or 
against  said  constitution  and  for  or  against  any  provisions  thereof  separately 
submitted.  The  returns  of  said  election  shall  be  made  by  the  election  officers 
direct  to  the  secretary  of  the  Territory  of  New  Mexico  at  Santa  Fe,  who,  with 
the  governor  and  the  chief  justice  of  said  Territory,  shall  constitute  a  can- 
vnssing  board,  and  they,  or  any  two  of  them,  shall  meet  at  said  city  of  Santa 
Fe  on  the  third  Monday  after  said  election  and  shall  canvass  the  same.  If  a 
majority  of  the  legal  votes  cast  at  said  election  shall  reject  the  constitution,  the 
said  canvassing  board  shall  forthwith  certify  said  result  to  the  governor  of 
said  Territory,  together,  with  the  statement  of  votes  cast  upon  the  question  of 
the  ratification  or  rejection  of  said  constitution  and  also  a  statement  of  the 
votes  cast  for  or  against  such  provisions  thereof  as  were  separately  submitted 
to  the  voters  at  said  election;  whereupon  the  governor  of  said  Territory  shall, 
by  proclamation-,  order  the  constitutional  convention  to  reassemble  at  a  date 
not  later  than  twenty  days  after  the  receipt  by  said  governor  of  the  documents 
showing  the  rejection  of  the  constitution  by  the  people,  and  thereafter  a  new 
constitution  shall  be  framed  and  the  same  proceedings  shall  be  taken  in  regard 
thereto  in  like  manner  as  if  said  constitution  were  being  originally  prepared 
for  submission  and  submitted  to  the  people.   136  8tai.  L.  660.] 

Sec.  4.  [Submission  to  President  and  to  Congress  —  proclamation  for  elec- 
tion of  officers.]  That  when  said  constitution  and  such  provisions  thereof  as 
have  been  separately  submitted  shall  have  been  duly  ratified  by  the  people  of 
New  Mexico  as  aforesaid  a  certified  copy  of  the  same  shall  be  submitted  to  the 
President  of  the  United  States  and  to  Congress  for  approval,  together  with  the 
statement  of  the  votes  cast  thereon  and  upon  any  provisions  thereof  which  were 
separately  submitted  to  and  voted  upon  by  the  people.  And  if  Congress  and 
the  President  approve  said  constitution  and  the  said  separate  provisions  thereof, 
or,  if  the  President  approves  the  same  and  Congress  fails  to  disapprove  the  same 
during  the  next  regular  session  thereof,  then  and  in  that  event  the  President 
shall  certify  said  facts  to  the  governor  of  New  Mexico,  who  shall,  within  thirty 
days  after  the  receipt  of  said  notification  from  the  President  of  the  United 
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States,  iaeue  his  proclamation  for  the  election  of  the  state  and  county  officers, 
the  members  of  the  state  legislature  and  Representatives  in  Congress,  and  all 
other  officers  provided  for  in  said  constitution,  all  as  hereinafter  provided; 
said  election  to  take  place  not  earlier  than  sixty  days  nor  later  than  ninety 
days  after  said  proclamation  by  the  governor  of  New  Mexico  ordering  the  same. 
{S6  Stat.  L.  660.1 

Sbo.  5.  [Convention  to  provide  for  election  of  officers  —  election,  retwms, 
etc.  —  certification  of  remit  —  admission  as  state  by  President's  proclamation 
—  service  of  territorial  officers.']  That  said  constitutional  convention  shall,  by 
Ordinance,  provide  that  in  case  of  the  ratification  of  said  constitution  by  the 
people,  and  in  case  the  President  of  the  United  States  and  Congress  approve  the 
same,  or  in  case  the  President  approves  the  same  and  Congress  fails  to  act  in  its 
next  regular  session,  all  as  hereinbefore  provided,  an  election  shall  be  held  at 
the  time  named  in  the  proclamation  of  the  governor  of  New  Mexico,  provided 
for  in  the  preceding  section,  at  which  election  officers  for  a  full  state  govern- 
ment, including  a  governor,  members  of  the  legislature,  two  Representatives  in 
Congress,  to  be  elected  at  large  from  said  State,  and  such  other  officers  as  such 
constitutional  convention  shall  prescribe,  shall  be  chosen  by  the  people.  Such 
election  shall  be  held,  the  returns  thereof  made,  canvassed,  and  certified  to  by 
the  secretary  of  said  Territory  in  the  same  maimer  as  in  this  Act  prescribed  for 
the  making  of  the  returns,  the  canvassing  and  certification  of  the  same  of  the 
election  for  the  ratification  or  rejection  of  said  constitution,  as  hereinbefore  pro- 
vided, and  the  qualifications  of  voters  at  said  election  for  all  state  officers,  mem- 
bers of  the  legislature,  county  officers,  and  Representatives  in  Congress,  and 
other  officers  prescribed  by  said  constitution  shall  be  made  the  same  as  the 
qualifications  of  voters  at  the  election  for  the  ratification  or  rejection  of  said 
constitution  as  hereinbefore  provided.  When  said  election  of  said  state  and 
county  officers,  members  of  the  legislature,  and  Representatives  in  Congress, 
and  other  officers  above  provided  for  shall  be  held  and  the  returns  thereof  made, 
canvassed,  and  certified  as  hereinbefore  provided,  the  governor  of  the  Territoiy 
of  New  Mexico  shall  certify  the  result  of  said  election,  as  canvassed  and  certi- 
fied as  herein  provided,  to  the  President  of  the  United  States,  who  thereupon 
shall  immediately  issue  his  proclmation  announcing  the  result  of  said  election 
so  ascertained,  and  upon  the  issuance  of  said  proclamation  by  the  President  of 
the  United  States  the  proposed  State  of  New  Mexico  shall  be  deemed  admitted 
by  Congress  into  the  Union,  by  virtue  of  this  Act,  on  an  equal  footing  with  the 
other  States.  Until  the  issuance  of  said  proclamation  by  the  President  of  the 
United  States,  and  until  the  said  State  is  so  admitted  into  the  Union  and  said 
officers  are  elected  and  qualified  under  the  provisions  of  the  Constitution,  the 
county  and  territorial  officers  of  said  Territory,  including  the  Delegate  in  Con- 
gress thereof  elected  at  the  general  election  in  nineteen  hundred  and  eight,  shall 
continue  to  discharge  the  duties  of  their  respective  offices  in  and  for  said  Terri- 
tory :  Provided,  That  no  session  of  the  vterritorial  legislative  assembly  shall  be 
held  in  nineteen  hundred  and  eleven.    [SO  Stat.  L.  661.'] 

Sec.  6.  IPvJblic  lands.]  That  in  addition  to  sections  sixteen  and  thirty-six, 
heretofore  granted  to  the  Territory  of  New  Mexico,  sections  two  and  thirty-two 
in  every  township  in  said  proposed  State  not  otherwise  appropriated  at  the  date 
of  the  passage  of  this  Act  are  hereby  granted  to  the  said  State  for  the  support  of 
common  schools ;  and  where  sections  two,  sixteen,  thirty-two,  and  thirty-six.  or 
any  parts  thereof,  are  mineral,  or  have  been  sold,  reserved,  or  otherwise  appro- 
priated or  reserved  by  or  under  the  authority  of  any  Act  of  Congress^  or  are 
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wanting  or  fractional  in  quantity,  or  where  settlement  thereon  with  a  view  to 
preemption  or  homestead,  or  improvement  thereof  with  a  view  to  desert-land 
entry  has  been  made  heretofore  or  hereafter,  and  before  the  survey  thereof  in 
the  field,  the  provisions  of  sections  twenty-two  hundred  and  seventy-five  and 
twenty-two  hundred  and  seventy-six  of  the  Revised  Statutes  are  hereby  made 
applicable  thereto  and  to  the  selection  of  lands  in  lieu  thereof  to  the  same  extent 
as  if  sections  two  and  thirty-two,  as  well  as  sections  sixteen  and  thirty-six,  were 
mentioned  therein :  Provided,  however.  That  the  area  of  such  indemnity  selec- 
tions on  account  of  any  fractional  township  shall  not  in  any  event  exceed  an 
area  which,  when  added  to  the  area  of  the  above-named  sections  returned  by 
the  survey  as  in  place,  will  equal  four  sections  for  fractional  townships  contain- 
ing seventeen  thousand  two  hundred  and  eighty  acres  or  more,  three  sections 
for  such  townships  containing  eleven  thousand  five  hundred  and*  twenty  acres 
or  more,  two  sections  for  such  townships  containing  five  thousand  seven  himdred 
and  sixty  acres  or  more,  nor  one  section  for  such  township  containing  six  himdred 
and  forty  acres  or  more :  And  provided  fvrther.  That  the  grants  of  sections  two, 
sixteen,  thirty-two,  and  thirty-six  to  said  State,  within  national  forests  now  ex- 
isting or  proclaimed,  shall  not  vest  the  title  to  said  sections  in  said  State  until 
the  part  of  said  national  forests  embracing  any  of  said  sections  is  restored  to 
the  public  domain ;  but  said  granted  sections  shall  be  administered  as  a  part  of 
said  forests,  and  at  the  close  of  each  fiscal  year  there  shall  be  paid  by  the  Secre- 
tary of  the  Treasury  to  the  State,  as  income  for  its  common-school  fund,  such 
proportion  of  the  gross  proceeds  of  all  the  national  forests  within  said  State  as 
the  area  of  lands  hereby  granted  to  said  State  for  school  purposes  which  are 
situate  within  said  forest  reserves,  whether  surveyed  or  unsurveyed,  and  for 
which  no  indemnity  has  been  selected,  may  bear  to  the  total  area  of  all  the 
national  forests  within  said  State,  the  area  of  said  sections  when  unsurveyed  to 
be  determined  by  the  Secretary  of  the  Interior,  by  protraction  or  otherwise,  the 
amount  necessary  for  such  payments  being  appropriated  and  made  available 
annually  from  any  money  in  the  Treasury  not  otherwise  appropriated.  [^S6  Stat 
L.  661.] 

Sec.  7.  [Lands  in  lieu  of  graaits.']  That  in  lieu  of  the  grant  of  land  for 
ptirposes  of  internal  improvements  made  to  new  States  by  the  eighth  section  of 
the  Act  of  September  fourth,  eighteen  hundred  and  forty-one,  and  in  lieu  of 
the  swamp-land  grant  made  by  the  Act  of  September  twenty-eighth,  eighteen 
hundred  and  fifty,  and  section  twenty-four  hundred  and  seventy-nine  of  the 
Bevised  Statutes,  and  in  lieu  of  the  grant  of  thirty  thousand  acres  for  each 
Senator  and  Representative  in  Congress,  made  by  the  Act  of  July  second, 
eighteen  hundred  and  sixty-two,  Twelfth  Statutes  at  Large,  page  five  hundred 
and  three,  which  grants  are  hereby  declared  not  to  extend  to  the  said  State,  and 
in  lieu  of  the  grant  of  saline  lands  heretofore  made  to  the  Territory  of  New 
Mexico  for  university  purposes  by  section  three  of  the  Act  of  June  twenty-first, 
eighteen  hundred  and  ninety-eight,  which  is  hereby  repealed,  except  to  the 
extent  of  such  approved  selections  of  such  saline  lands  as  may  have  been  made 
by  said  Territory  prior  to  the  passage  of  this  Act,  the  following  grants  of  lands 
are  hereby  made,  to  wit: 

For  university  purposes,  two  hundred  thousand  acres ;  for  legislative,  execu- 
tive, and  judicial  public  buildings  heretofore  erected  in  said  Territory  or  to  be 
hereafter  erected  in  the  proposed  State,  and  for  the  payment  of  the  bonds  here- 
tofore or  hereafter  issued  therefor,  one  hundred  thousand  acres;  for  insane 
asylums,  one  hundred  thousand  acres ;  for  penitentiaries,  one  hundred  thousand 
acres;  for  schools  and  asylums  for  the  deaf,  dumb,  and  the  blind,  one  hundred 
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thousand  acres ;  for  miners'  hospitals  for  disabled  miners,  fifty  thousand  acres ; 
for  normal  schools,  two  hundred  thousand  acres ;  for  state  charitable,  penal,  and 
reformatory  institutions^  one  hundred  thousand  acres ;  for  agricultural  and  me- 
chanical colleges,  one  hundred  and  fifty  thousand  acres ;  and  the  national  appro- 
priation heretofore  annually  paid  for  ihe  agricultural  and  mechanical  college  to 
said  Territory  shall,  until  further  order  of  Congress,  continue  to  be  paid  to  said 
State  for  the  use  of  said  institution ;  for  school  of  mines,  one  hundred  and  fifty 
thousand  acres;  for  military  institutes,  one  hundred  thousand  acres;  and  for 
the  payment  of  the  bonds  and  accrued  interest  thereon  issued  by  Grant  and 
Santa  Fe  Counties,  New  Mexico,  which  said  bonds  were  validated,  approved, 
and  confirmed  by  Act  of  Congress  of  January  sixteenth,  eighteen  hundred  and 
ninety-seven  (Twenty-ninth  statutes,  page  four  hundred  and  eighty-seven),  one 
million  acres :  Provided,  That  if  there  shall  remain  any  of  the  one  million  acres 
of  land  so  granted,  or  of  the  proceeds  of  the  sale  or  lease  thereof,  or  rents,  issues, 
or  profits  therefrom,  after  the  payment  of  said  debts,  such  remainder  of  lands 
and  the  proceeds  of  sales  thereof  shall  be  added  to  and  become  a  part  of  the 
permanent  school  fund  of  said  State,  the  income  therefrom  only  to  be  used  for 
the  maintenance  of  the  common  schools  of  said  Stata    [S6  Stat.  L.  662.'] 

Sec.  8.  [Cordrol  of  schools,  etc.]  That  the  schools,  colleges,  and  universities 
provided  for  in  this  Act  shall  forever  remain  under  the  exclusive  control  of  the 
said  State,  and  no  part  of  the  proceeds  arising  from  the  sale  or  disposal  of  any 
lands  granted  herein  for  educational  purposes  shall  be  used  for  the  support  of 
any  sectarian  or  d^iominational  school,  college,  or  university.   [S6  Stai.  L.  BBS.] 

Sec.  9.  [Use  of  five  per  cent  ftmd  for  common  schools.]  That  five  per 
centum  of  the  proceeds  of  sales  of  public  lands  lying  within  said  State,  which 
shall  be  sold  by  the  United  States  subsequent  to  the  admission  of  said  State  into 
the  Union,  after  deducting  all  the  expenses  incident  to  such  sales,  shall  be  paid 
to  the  said  State  to  be  used  as  a  permanent  inviolable  fund,  the  interest  of  which 
only  shall  be  expended  for  the  support  of  the  common  schools  within  said  State. 
ise  Stat.  L.  56S.] 

Sec.  10.  [Lands  and  proceeds  thereof  —  how  to  be  held  and  disposed  of.] 
That  it  is  hereby  declared  that  all  lands  hereby  granted,  including  those  which, 
having  been  heretofore  granted  to  the  said  Territory,  are  hereby  expressly  trans- 
ferred and  confirmed  to  the  said  State,  shall  be  by  Ihe  said  State  held  in  trust, 
to  be  disposed  of  in  whole  or  in  part  only  in  manner  as  herein  provided  and  for 
the  several  objects  specified  in  the  respective  granting  and  confirmatory  provi- 
sions, and  that  the  natural  products  and  money  proceeds  of  any  of  said  lands 
shall  be  subject  to  the  same  trusts  as  the  lands  producing  the  same. 

Disposition  of  any  of  said  lands,  or  of  any  money  or  thing  of  value  directly 
or  indirectly  derived  therefrom,  for  any  object  other  than  that  for  which  such 
particular  lands,  or  the  lands  from  which  such  money  or  thing  of  value  shall 
have  been  derived,  were  granted  or  confirmed,  or  in  any  manner  contrary  to  the 
provisions  of  this  Act,  shall  be  deemed  a  breach  of  trust 

No  mortgage  or  other  incumbrance  of  the  said  lands,  or  any  thereof,  shall  be 
valid  in  favor  of  any  person  or  for  any  purpose  or  under  any  circumstances 
whatsoever.  Said  lands  shall  not  be  sold  or  leased,  in  whole  or  in  part^  except 
to  the  highest  and  best  bidder  at  a  public  auction  to  be  held  at  the  county  seat 
of  a  county  wherein  the  lands  to  be  affected,  or  the  major  portion  thereof,  shall 
lie,  notice  of  which  public  auction  shall  first  have  been  duly  given  by  advertise- 
ment, which  shall  set  forth  the  nature,  time,  and  place  of  the  transaction  to  be 
had,  with  a  full  description  of  the  lands  to  be  offered,  and  be  published  once 
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each  week  for  not  less  than  ten  successive  weeks  in  a  newspaper  of  general  cir- 
culation published  regularly  at  the  state  capital,  and  in  that  newspaper  of  like 
circulation  which  shall  then  be  regularly  published  nearest  to  the  location  of 
such  lands  so  offered ;  nor  shall  any  sale  or  contract  for  the  sale  of  any  timber 
or  other  natural  product  of  such  lands  be  made,  save  at  the  place,  in  the  manner, 
and  after  the  notice  by  publication  thus  provided  for  sales  and  leases  of  the 
lands  themselves:  Provided,  That  nothing  herein  contained  shall  prevent  said 
proposed  State  from  leasing  any  of  said  lands  referred  to  in  this  section  for  a 
term  of  five  years  or  less  without  said  advertisement  herein  required. 

All  landsy  leaseholds,  timber,  and  other  products  of  land  before  being  offered 
shall  be  appraised  at  their  true  value,  and  no  sale  or  other  disposal  thereof 
shall  be  made  for  a  consideration  less  than  the  value  so  ascertained,  nor  in  any 
case  less  than  the  minimum  price  hereinafter  fixed,  nor  upon  credit  unless  ac- 
companied by  ample  security,  and  the  legal  title  shall  not  be  deemed  to  have 
passed  until  the  consideration  shall  have  been  paid. 

Lands  east  of  the  line  between  ranges  eighteen  and  nineteen  east  of  the  IN'ew 
Mexico  principal  meridian  shall  not  be  sold  for  less  than  five  dollars  per  acre, 
and  lands  west  of  said  line  shall  not  be  sold  for  less  than  three  dollars  per  acre, 
and  no  lands  which  are  or  shall  be  susceptible  of  irrigation  under  any  projects 
now  or  hereafter  completed  or  adopted  by  the  United  States  under  legislation 
for  the  reclamation  of  lands,  or  under  any  other  project  for  the  reclamation  of 
lands,  shall  be  sold  at  less  than  twenty-five  dollars  per  acre:  Provided,  That 
said  State,  at  the  request  of  the  Secretary  of  the  Interior,  shall  from  time  to 
time  relinquish  such  of  its  lands  to  the  United  States  as  at  any  time  are  needed 
for  irrigation  works  in  connection  with  any  such  government  project.  And 
other  lands  in  lieu  thereof  are  hereby  granted  to  said  State,  to  be  selected  from 
lands  of  the  character  named  and  in  the  manner  prescribed  in  section  eleven  of 
this  Act. 

There  is  hereby  reserved  to  the  United  States  and  exempted  from  the  opera- 
tion of  any  and  all  grants  made  or  confirmed  by  this  Act  to  said  proposed  State 
all  land  actually  or  prospectively  valuable  for  the  development  of  water  powers 
or  power  for  hydroelectric  use  or  transmission  and  which  shall  be  ascertained 
and  designated  by  the  Secretary  of  the  Interior  within  five  years  after  the 
proclamation  of  the  President  declaring  the  admission  of  the  State;  and  no 
lands  so  reserved  and  excepted  shall  be  subject  to  any  disposition  whatsoever  by 
said  State,  and  any  conveyance  or  transfer  of  such  land  by  said  State  or  any 
officer  thereof  shall  be  absolutely  null  and  void  within  the  period  above  named ; 
and  in  lieu  of  the  land  so  reserved  to  the  United  States  and  excepted  from  the 
operation  of  any  of  said  grants,  there  be,  and  is  hereby,  granted  to  the  proposed 
State  an  equal  quantity  of  land  to  be  selected  from  land  of  the  character  named 
and  in  the  manner  prescribed  in  section  eleven  of  this  Act. 

A  separate  fund  shall  be  established  for  each  of  the  several  objects  for  which 
the  said  grants  are  hereby  made  or  confirmed,  and  whenever  any  moneys  shall 
be  in  any  manner  derived  from  any  of  said  land  the  same  shall  be  deposited  by 
the  state  treasurer  in  the  fund  corresponding  to  the  grant  under  which  the  par- 
ticular land  producing  such  moneys  were  [sic]  by  this  Act  conveyed  or  con- 
firmed. No  moneys  shall  ever  be  taken  from  one  fund  for  deposit  in  any  other, 
or  for  any  object  other  than  that  for  which  the  land  producing  the  same  was 
granted  or  confirmed.  The  state  treasurer  shall  keep  all  such  moneys  invested 
in  safe  interest-bearing  securities,  which  securities  shall  be  approved  bv  the 
governor  and  secretary  of  state  of  said  proposed  State,  and  shall  at  all  times  be 
under  a  good  and  sufficient  bond  or  bonds  conditioned  for  the  faithful  perforra- 
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anoe  of  his  duties  in  regard  thereto  as  defined  by  this  Act  and  the  laws  of  ^e 
State  not  in  conflict  herewith. 

Every  sale,  lease,  conveyance,  or  contract  of  or  concerning  any  of  the  lands 
hereby  granted  or  confirmed,  or  the  use  thereof  or  the  natural  products  thereof, 
not  made  in  substantial  conformity  with  the  provisions  of  this  Act  shall  be 
null  and  void,  any  provision  of  the  constitution  or  laws  of  the  said  State  to  the 
contrary  notwithstanding. 

It  shall  be  the  duty  of  the  Attorney-General  of  the  United  States  to  prose- 
cute in  the  name  of  the  United  States  and  its  courts  such  proceedings  at  law  or 
in  equity  as  may  from  time  to  time  be  necessary  and  appropriate  to  enforce 
the  provisions  hereof  relative  to  the  application  and  disposition  of  the  said 
lands  and  the  products  thereof  and  the  funds  derived  therefrom. 

Nothing  herein  contained  shall  be  taken  as  in  limitation  of  the  power  of  the 
State  or  of  any  citizen  thereof  to  enforce  the  provisions  of  this  Act.  [S6  Stat. 
L.  66S.] 

Sec.  11.  [Commission  to  select  granted  lands  —  survey s.l  That  all  lands 
granted  in  quantity  or  as  indemnity  by  this  Act  shall  be  selected,  under  the 
direction  and  subject  to  the  approval  of  the  Secretary  of  the  Interior,  from  the 
surveyed,  unreserved,  unappropriated,  and  nonmineral  public  lands  of  the 
United  States  within  the  limits  of  said  State,  by  a  commission  composed  of 
the  governor,  surveyor-general,  or  other  officer  exercising  the  functions  of  a 
surveyor-general,  and  the  attorney-general  of  the  said  State;  and  after  its  ad- 
mission into  the  Union  said  State  may  procure  public  lands  of  the  United 
States  within  its  boundaries  to  be  surveyed  with  a  view  to  satisfying  any  public- 
land  grants  made  to  said  State  in  the  same  manner  prescribed  for  the  procure- 
ment of  such  surveys  by  Washington,  Idaho,  and  other  States  by  the  Act  of 
Congress  approved  August  eighteenth,  eighteen  himdred  and  ninety-four 
(Twenty-eighth  Statutes  at  Large,  page  three  hundred  and  ninety-four),  and 
the  provisions  of  said  Act,  in  so  far  as  they  relate  to  such  surveys  and  thef 
preference  right  of  selection,  are  hereby  extended  to  the  said  State  of  New 
Mexico.  The  fees  to  be  paid  to  the  register  and  receiver  for  each  final  location 
or  selection  of  one  hundred  and  sixty  acres  made  hereunder  shall  be  one  dollar. 
[86  Stat.  L.  665.'] 

Sec.  12.  [TerritoTial  grants  confirmed  to  state.]  That  all  grants  of  lands 
heretofore  made  by  any  Act  of  Congress  to  said  Territory,  except  to  the  extent 
modified  or  repealed  by  this  Act,  are  hereby  ratified  and  confirmed  to  said  State, 
subject  to  the  provisions  of  this  Act:  Provided,  however.  That  nothing  in  this 
Act  contained  shall,  directly  or  indirectly,  affect  any  litigation  now  pending 
und  to  which  the  United  States  is  a  parf^,  or  any  right  or  daim  therein  bb-^ 
serted.   \_S6  Stat.  L.  666.] 

Sec.  13.  [Courts.]  That  the  State,  when  admitted  as  aforesaid,  shall  con- 
stitute one  judicial  district,  and  the  circuit  and  district  courts  of  said  district 
shall  be  held  at  the  capital  of  said  State,  and  the  said  district  shall,  for  judicial 
purposes,  be  attached  to  the  eighth  judicial  circuit  There  shall  be  appointed 
lor  said  district  one  district  judge,  one  United  States  attorney,  and  one  United 
States  marshal.  The  judge  of  said  district  shall  receive  a  yearly  salary  the 
same  as  other  similar  judges  of  the  United  States,  payable  as  provided  for  by 
law,  and  shall  reside  in  the  district  to  which  he  is  appointed.  There  shall  be 
appointed  clerks  of  said  courts,  who  shall  keep  their  offices  at  the  capital  of  said 
State.  The  regular  terms  of  said  courts  shall  be  held  on  the  first  Monday  in 
April  and  the  first  Monday  in  October  of  each  year.    The  circuit  and  district 
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courts  for  said  district,  and  the  judges  thereof,  respectively,  shall  possess  the 
same  poAvers  and  jurisdiction  and  perform  the  same  duties  required  to  be  per- 
formed by  the  other  circuit  and  district  courts  and  judges  of  the  United  States, 
and  shall  be  governed  by  the  same  laws  and  regulations.  The  marshal,  district 
attorney,  and  the  clerks  of  the  circuit  anii  district  courts  of  said  district,  and 
all  other  officers  and  persons  performing  duties  in  the  administration  of  justice 
therein,  shall  severally  possess  the  powers  and  perform  the  duties  lawfully 
IK>8sessed  and  required  to  be  performed  by  similar  officers  in  other  districts 
of  the  United  States,  and  shall,  for  the  services  they  may  perform,  receive  the 
fees  and  compensation  now  allowed  by  law  to  officers  performing  similar  services 
for  the  United  States  in  the  Territory  of  New  Mexico.    [56  Stat.  L.  666.'] 

Sbc.  14.  [Determination  of  pending  appeals  and  writs  of  error  —  succes- 
sion of  courts.]  That  all  cases  of  appeal  or  writ  of  error  and  all  other  proceed- 
ings heretofore  lawfully  prosecuted  and  now  pending  in  the  Supreme  Court  of 
the  United  States  or  in  the  proper  circuit  court  of  appeals  upon  any  record 
fiom  the  supreme  court  of  said  Territory,  and  all  cases  of  appeal  or  writ  of 
error  and  all  other  proceedings  heretofore  lawfully  prosecuted  and  now  pending 
in  the  Supreme  Court  of  the  United  States  upon  any  record  from  a  district 
court  of  said  Territory  or  in  any  matter  of  habeas  corpus  upon  any  return  or 
order  of  a  district  judg^  thereof,  and  all  and  singular  the  cases  aforesaid  which, 
hereafter  shall  be  so  lawfully  prosecuted  and  remain  pending  in  the  Supreme 
Court  of  the  United  States  or  in  the  proper  circuit  court  of  appeals,  may  be 
heard  and  determined  by  the  Supreme  Court  of  the  United  States  or  the  proper 
circuit  court  of  appeals,  as  the  case  may  be.  And  the  mandate  of  execution  or 
oi  further  proceedings  shall  be  directed  by  the  Supreme  Court  of  the  United 
States  or  the  circuit  court  of  appeals  to  the  circuit  or  disitrict  court,  hereby 
established  within  the  said  State,  or  to  the  supreme  court  of  such  State,  as  the 
nature  of  the  case  may  require.  And  the  circuit,  district,  and  state  courts 
herein  named  shall  respectively  be  the  successors  of  the  supreme  court  and 
of  the  district  courts  of  the  said  Territory  as  to  all  such  cases  arising  within  the 
limits  embraced  within  the  jurisdiction  of  said  courts,  respectively,  with  full 
power  to  proceed  with  the  same  and  award  mesne  or  final  process  therein; 
and  that  from  all  judgments  and  decrees  or  other  determinations  of  any  court 
of  the  said  Territory,  in  any  case  begun  prior  to  admission,  the  parties  to  such 
cause  shall  have  the  same  right  to  prosecute  appeals  and  writs  of  error  to  the 
Supreme  Court  of  the  United  States  or  to  the  circuit  court  of  appeals  as  they 
would  have  had  by  law  prior  to  the  admission  of  said  State  into  the  Union.  [36 
Stat.  L.  666.] 

Sso.  15.  [Cases  pending  in  the  courts  —  suits  not  begun  before  admission 
—  StiUe  substituted  for  Territory,  as  defendant  in  federal  cases.]  That  the 
said  circuit  or  the  said  district  court,  as  the  case  may  be,  shall  have  jurisdiction 
to  hear  and  determine  all  trials,  proceedings,  and  questions  arising,  or  which 
may  be  raised,  in  any  case  or  controversy  pending  in  any  of  the  courts  other 
than  the  supreme  court  of  the  said  Territory  at  the  date  of  its  admission  as  a 
State,  the  case  being  such  that,  under  the  laws  of  the  United  States  touching  the 
jurisdictions  of  federal  courts,  it  might  properly  have  been  begun  in  or  (as  a 
separable  controversy'  or  otherwise)  removed  to  said  circuit  or  said  district 
court,  had  they  been  established  when  the  litigation  of  such  case  or  controversy 
was  commenced.  Should  such  case  or  controversy  be  such  that,  if  begun  within 
a  State,  it  would  have  fallen  within  the  exclusive  original  cognizance  of  a  cir- 
cuit or  district  court  of  the  United  States  sitting  therein,  it  shall  be  transferred 
to  the  one  or  the  other  of  said  courts  sitting  within  said  State  of  New  Mexico^ 
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with  due  regard  for  the  general  provisioBs  of  law  defining  their  respective 
jurisdictions;  but  should  such  case  or  controversy  be  by  nature  one  of  those 
which  under  such  general  jurisdictional  provisions  fall  within  the  concurrent 
but  not  the  exclusive  jurisdiction  of  such  courts,  then  such  transfer  may  be  had 
upon  application  of  any  party  to  such  case  or  controversy,  to  be  made  as  nearly 
as  may  be  in  the  manner  now  provided  for  removal  of  cases  from  state  to  fed- 
oral  courts,  and  not  later  than  sixty  days  after  the  lodgment  of  the  record  of 
such  case  or  controversy  in  the  proper  court  of  the  State,  as  herein  provided. 
All  cases  and  controversies  pending  at  the  admission  of  the  State,  and  not 
transferable  to  the  said  circuit  or  district  court  under  the  foregoing  provision, 
shall  be  heard  and  determined  by  the  proper  court  of  the  State.  All  files, 
records,  and  proceedings  relating  to  any  such  pending  cases  or  controversies 
shall  be  transferred  to  such  circuit,  district,  and  state  courts,  respectively,  in 
such  wise  and  so  authenticated  or  proven  as  such  courts  shall,  respectively,  by 
rule  direct,  and  upon  transfer  of  any  case  or  controversy,  as  herein  provided, 
the  same  shall  be  proceeded  with  in  due  course  of  law;  and  no  writ,  action, 
indictment,  information,  cause,  or  proceeding  pending  in  any  court  of  the  said 
Territory  at  the  time  of  its  admission  as  a  State  shall  abate  or  be  deemed  in- 
effective by  reason  of  such  admission,  but  the  same  shall  be  transferred  and 
proceeded  with  in  the  proper  circuit  or  district  court  of  the  United  States,  or 
state  court,  as  the  case  may  be :  Provided,  hoivever.  That  all  cases  pending  and 
undisposed  of  in  the  supreme  court  of  the  said  Territory  at  the  time  of  the 
admission  thereof  as  a  State  shall  be  transferred,  together  with  the  records 
thereof,  to  the  highest  appellate  court  of  the  State,  and  shall  be  heard  and 
determined  thereby,  and  appeal  to  and  writ  of  error  from  the  Supreme  Court 
of  the  United  States  shall  lie  to  review  all  such  cases  in  accordance  with  the 
rules  and  principles  applicable  to  the  review  by  that  tribunal  of  cases  deter- 
mined by  state  courts :  Provided  further.  That  all  cases  so  pending  in  said  ter- 
ritorial supreme  court  in  which  the  United  States  is  a  party  or  which,  if  insti- 
tuted within  a  State,  would  have  fallen  within  the  exclusive  original  cognizance 
of  a  circuit  or  district  court  of  the  United  States,  shall,  with  the  records  apper- 
taining thereto,  be  transferred  to  the  circuit  court  of  appeals  for  the  eighth 
circuit,  and  be  there  heard  and  decided;  and  any  such  case  which,  if  finally 
decided  by  the  supreme  court  of  the  Territory,  would  have  been  in  any  manner 
reviewable  by  the  Supreme  Court  of  the  United  States,  may  in  like  manner  and 
with  like  effect  be  so  reviewed  after  final  decision  thereof  by  said  circuit  court 
of  appeals.  Transfers  of  all  files  and  records  from  the  said  territorial  supreme 
court  to  the  highest  appellate  court  of  the  State  and  to  the  said  circuit  court  of 
appeals,  shall  be  accomplished  in  such  manner  and  under  such  proofs  and 
authentications  as  the  two  last-mentioned  courts  shall  respectively  by  rule  pre- 
scribe. 

All  civil  causes  of  action  and  all  criminal  offenses  which  shall  have  arisen 
or  been  committed  prior  to  the  admission  of  said  Territory  as  a  State,  but  as  to 
which  no  suit,  action,  or  prosecution  shall  be  pending  at  the  date  of  such  ad- 
mission, shall  be  subject  to  prosecution  in  the  courts  of  said  State  and  the  said 
circuit  or  district  courts  of  the  United  States  sitting  therein,  and  to  review  in 
the  appellate  courts  of  such  respective  sovereignties  in  like  manner  and  to  the 
same  extent  as  if  said  State  had  been  created  and  such  circuit,  district,  and 
state  courts  had  been  established  prior  to  the  accrual  of  such  causes  of  action 
and  the  commission  of  such  offenses;  and  in  effectuation  of  this  provision  such 
of  the  said  criminal  offenses  as  shall  have  been  committed  against  the  laws  of 
the  said  Territory  shall  ho  tried  and  punisliod  by  the  appropriate  courts  of  the 
paid  State,  and  such  as  shall  have  been  committed  against  the  laws  of  the  United 
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States  shall  be  tried  and  punished  in  the  circuit  or  district  courts  of  the  United 
States. 

All  suits  and  actions  brought  by  the  United  States  in  which  said  Territory 
is  named  as  a  party  defendant,  which  shall  be  pending  in  any  court  of  said 
Territory  at  the  date  of ^  its  admission  hereunder,  shall  be  transferred  as  herein 
provided;  and  the  said  State  shall  be  substituted  therein  and  become  a  party 
defendant  thereto  in  lieu  of  said  Territory.   186  Stat.  L.  566.'] 

Sec.  16.  lAssembling  of  legislaiure  —  certifying  election  of  senators  and 
representatives  —  operation  of  state  government  —  territorial  laws  continued 
—  United  States  latoe.]  That  the  members  of  the  legislature  elected  at  the 
election  hereinbefore  provided  for  may  assemble  at  Santa  Fe,  organize,  and 
elect  two  Senators  of  the  United  States  in  the  manner  now  prescribed  by  the 
Constitution  and  laws  of  the  United  States;  and  the  governor  and  secretary 
of  state  of  the  proposed  State  shall  certify  the  election  of  the  Senators  and 
Bepresentatives  in  the  manner  required  by  law;  and  the  Senators  and  Bepre- 
sentatives  so  elected  shall  be  entitled  to  be  admitted  to  seats  in  Congress  and  to 
all  rights  and  privileges  of  Senators  and  Representatives  of  other  States  in  the 
Congress  of  the  United  States ;  and  the  officers  of  the  state  government  formed 
in  pursuance  of  said  constitution,  as  provided  by  the  constitutional  convention, 
shall  proceed  to  exercise  all  the  functions  of  state  officers ;  and  all  laws  of  said 
Territory  in  force  at  the  time  of  its  admission  into  the  Union  shall  be  in  force 
m  said  State  until  changed  by  the  legislature  of  said  State,  except  as  modified 
or  changed  by  this  Act  or  by  the  constitution  of  the  State ;  and  the  laws  of  the 
United  States  shall  have  the  same  force  and  effect  within  the  said  State  as  else- 
where within  the  United  States.   [86  Stat.  L.  567.] 

Sec.  17.  [Appropriation  for  election  and  convention  expenses.]  That  the 
sura  of  one  hundred  thousand  dollars,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, for  defraying  all  and  every  kind  and  character  of  expense  incident 
to  the  elections  and  convention  provided  for  in  this  Act ;  that  is,  the  payment  of 
the  expenses  of  holding  the  election  for  members  of  the  constitutional  conven- 
tion and  the  election  for  the  ratification  of  the  constitution,  at  the  same  rates 
that  are  paid  for  similar  services  under  the  territorial  laws,  and  for  the  pay- 
ment of  ihe  mileage  for  and  salaries  of  members  of  the  constitutional  conven- 
tion at  the  same  rates  that  are  paid  to  members  of  the  said  territorial  legisla- 
ture under  national  law,  and  for  the  payment  of  all  proper  and  necessary 
X expenses,  officers,  clerks,  and  messengers  thereof,  and  printing  and  other  ex- 
penses incident  thereto :  Provided,  That  any  expense  incurred  in  excess  of  said 
sum  of  one  hundred  thousand  dollars  shall  be  paid  by  said  State.  The  said 
money  shall  be  expended  under  the  direction  of  the  Secretary  of  the  Interior, 
and  shall  be  forwarded,  to  be  locally  expended  in  the  present  Territory  of  New 
Mexico,  through  the  secretary  of  said  Territory  as  may  be  necessary  and  proper, 
in  the  discretion  of  the  Secretary  of  the  Interior,  in  order  to  carry  out  the  full 
intent  and  meaning  of  this  Act   [36  Stat.  L.  668.] 

Sec.  18.  \_SaKne  lands  reserved.]  That  all  saline  lands  in  the  proposed 
State  of  New  Mexico  are  hereby  reserved  from  entry,  location,  selection,  or 
settlement  until  such  time  as  Congress  shall  hereafter  provide  for  their  dispo- 
sition.   [86  Stat.  L.  668.] 

Sfc.  19.  [Arizona  —  constitutional  conventioru]  That  the  qualified  electors 
of  the  Territory  of  Arizona  are  hereby  authorized  to  vote  for  and  choose  dele- 

S67 


A«t  •!  juM  io^  1910.  57*^4  TES.  ii«i  «f  Jum  to,  i9ia. 

gates  to  form  a  constitutional  convention  for  said  Territory  for  the  purpose  of 
framing  a  oonstitution  for  the  proposed  State  of  Arizona.  Said  convention 
shall  consist  of  fifty-two  delegates ;  and  the  governor,  chief  justice,  and  secre- 
tary of  said  Territory  shall  apportion  the  delegates  to  be  thus  selected,  aa  nearly 
as  may  be,  equitably  among  the  several  counties  thereof  in  accordance  with 
the  voting  population  as  shown  by  the  vote  cast  at  the  election  for  Delegate  in 
Congress  in  said  Territory  in  nineteen  hundred  and  eight 

A  qualified  elector  within  the  meaning  of  this  section  shall  be  any  male 
citizen  of  the  United  States  of  the  age  of  twenty-one  years  who  shall  have  re- 
sided in  the  Territory  at  least  twelve  months  next  preceding  the  date  fixed  for 
the  election  of  delegates  to  the  constitutional  convention,  as  herein  provided  for, 
and  who  shall  possess  in  other  respects  the  qualifications  of  an  elector  as  pro- 
vided by  title  twenty,  Revised  Statutes  of  Arizona,  August  second,  nineteen 
hundred  and  one.  Within  ten  days  after  the  issuance  of  the  governor's  procla- 
mation ordering  the  election  of  delegates  to  the  constitutional  convention,  as 
herein  provided,  the  board  of  supervisors  of  each  county  of  the  Territory  shall 
meet  and  authorize  and  require  a  reregistration  of  the  qualified  electors  of  said 
county :  Provided,  however.  That  there  need  not  be  a  reregistration  of  the  quali- 
fied electors  whose  names  appear  on  the  great  register  of  said  county  for  the  year 
nineteen  hundred  and  eight,  but  all  such  names,  together  with  such  as  may  be 
registered  under  the  provisions  of  this  section,  shall  constitute  the  great  rois- 
ter of  said  county  and  be  used  at  each  of'  the  elections  herein  provided  for ; 
and  so  far  as  the  same  is  consistent  with  the  provisions  of  this  Act,  such  regis- 
tration, as  also  the  making  up,  printing,  distribution,  and  use  of  such  great 
register,  shall  in  all  respects  conform  to  and  be  governed  by  the  provisions  of 
chapter  three  of  said  title  twenty,  Revised  Statutes  of  Arizona,  nineteen  hun- 
dred and  one.  And  the  provisions  of  this  section  shall  apply  to  all  voters  at  all 
elections  for  the  election  of  delegates  to  the  constitutional  convention  and  for 
the  ratification  of  the  constitution,  for  state  officers,  members  of  the  state  legis- 
lature, Representatives  in  Congress,  and  all  other  officers  named  in  said  con- 
stitution or  in  any  manner  herein  provided  for  or  mentioned. 

The  governor  of  said  Territory  shall,  within  thirty  days  after  the  approval 
of  this  Act,  by  proclamation,  in  which  the  aforesaid  apportionment  of  delegates 
to  the  convention  shall  be  fully  specified  and  announced,  order  an  election  of 
the  delegates  aforesaid  on  a  day,  desij^ated  by  him  in  said  proclamaticm,  not 
earlier  than  sixty  nor  later  than  ninety  days  after  the  approval  of  this  Act 
Such  election  for  delegates  shall  be  held  and  conducted,  the  returns  made,  and 
the  certificates  of  persons  elected  to  such  convention  issued,  as  nearly  as  may  be, 
in  the  same  manner  as  is  prescribed  by  the  laws  of  said  Territory  regulating 
elections  therein  of  members  of  the  legislature  existing  at  the  time  of  the  last 
election  of  said  members  of  the  legislature ;  and  the  provisions  of  -said  lawa 
in  all  respects,  including  the  qualifications  of  electors  and  registration,  are 
hereby  made  applicable  to  the  election  herein  provided  for ;  and  said  convention 
when  so  called  to  order  and  organized  shall  be  the  sole  judge  of  the  election 
and  qualifications  of  its  own  members.  Qualifications  to  entitle  persons  to  vote 
on  the  ratification  or  rejection  of  the  constitution  formed  by  said  convention 
when  said  constitution  shall  be  submitted  to  the  people  of  said  Territory  here- 
under shall  be  the  same  as  the  qualifications  to  entitle  persons  to  vote  for  dele- 
gates to  said  convention.    [86  8tai.  L.  668.'] 

Sec.  20.  [Meeting  of  convention  —  requisites  of  constitution.']  That  the 
delegates  to  the  convention  thus  elected  shall  meet  in  the  hall  of  the  house  of 
representatives  in  the  capital  of  the  Territory  of  Arizona  at  twelve  o'clock  noon 
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oil  the  fourth  Monday  after  their  election,  and  they  shall  receive  compensation 
for  the  period  they  actually  are  in  session,  but  not  for  more  than  sixty  days  in 
all;  after  organization  they  shall  declare  on  behalf  of  the  people  of  said  pro- 
posed State  that  they  adopt  the  Constitution  of  the  United  States,  whereupon 
the  said  convention  shall  be,  and  is  hereby,  authorized  to  form  a  constitution 
and  provide  for  a  state  government  for  said  proposed  State,  all  in  the  manner 
and  under  the  conditions  contained  in  this  Act  The  constitution  shall  be  re- 
publican in  form  and  make  no  distinction  in  civil  or  political  rights  on  account 
or  race  or  color,  and  shall  not  be  repugnant  to  the  Constitution  of  the  United 
States  and  the  principles  of  the  Declaration  of  Independence. 

And  said  convention  shall  provide,  by  an  ordinance  irrevocable  without  the 
consent  of  the  United  States  and  the  people  of  said  State  — 

First  That  perfect  toleration  of  religious  sentiment  shall  be  secured,  and 
that  no  inhabitant  of  said  State  shall  ever  be  molested  in  person  or  properly  on 
account  of  his  or  her  mode  of  religious  worship ;  and  that  polygamous  or  plural 
marriages,  or  polygamous  cohabitation,  and  the  sale,  barter,  or  giving  of 
intoxicating  liquors  to  Indians,  and  the  introduation  of  liquors  into  Indian 
country  are  forever  prohibited. 

Second.  That  the  people  inhabiting  said  proposed  State  do  agree  and  de- 
clare that  they  forever  disclaim  all  right  and  title  to  the  unappropriated  and 
ungranted  public  lands  lying  within  the  boundaries  thereof  land  to  all  lands 
lying  within  said  boundaries  owned  or  held  by  any  Indian  or  Indian  tribes, 
the  right  or  title  to  which  shall  have  been  acquired  through  or  from  the  United 
States  or  any  prior  sovereignty,  and  that  until  the  title  of  such  Indian  or 
Indian  tribes  shall  have  been  extinguished  the  same  shall  be  and  remain  subject 
to  the  disposition  and  under  the  absolute  jurisdiction  and  control  of  the  Con- 
gress of  the  United  States;  that  the  lands  and  other  property  belonging  to 
citizens  of  the  United  States  residing  without  the  said  State  shall  never  be  taxed 
at  a  higher  rate  than. the  lands  and  other  property  belonging  to  residents 
thereof;  that  no  taxes  shall  be  imposed  by  the  State  upon  lands  or  property 
therein  belonging  to  or  which  may  hereafter  be  acquired  by  the  United  States 
or  reserved  for  its  use ;  but  nothing  herein,  or  in  the  ordinance  herein  provided 
for,  shall  preclude  the  said  State  from  taxing  as  other  lands  and  other  prop- 
erty are  taxed  any  lands  and  other  property  outside  of  an  Indian  reservation 
owned  or  held  by  any  Indian,  save  and  except  such  lands  as  have  been  granted 
or  acquired  as  aforesaid  or  as  may  be  granted  or  confirmed  to  any  Indian  or 
Indians  under  any  Act  of  Congress,  but  said  ordinance  shall  provide  that  all 
such  lands  shall  be  exempt  from  taxation  by  said  State  so  long  and  to  suchi 
extent  as  Congress  has  prescribed  or  may  hereafter  prescribe. 

Third.  That  the  debts  and  liabilities  of  said  Territorv  of  Arizona,  and  the 
debts  of  the  counties  thereof,  which  shall  be  valid  and  subsisting  at  the  time  of 
the  passage  of  this  Act,  shall  be  assumed  and  paid  by  said  proposed  State, 
and  tlmt  said  State  shall,  as  to  all  such  debts  and  liabilities,  be  subrogated 
to  all  the  rights,  including  rights  of  indemnity  and  reimbursement,  existing  in 
favor  of  said  Territory  pr  of  any  of  the  several  counties  thereof  at  the  time 
of  the  passage  of  this  Act:  Provided,  That  nothing  in  this  Act  shall  be  con- 
strued as  validating  or  in  any  manner  legalizing  any  territorial,  county,  munici- 
pal, or  other  bonds,  obligations,  or  evidences  of  indebtedness  of  said  Territory 
or  the  counties  or  municipalities  thereof  which  now  are  or  may  be  invalid  or 
illegal  at  the  time  said  proposed  State  is  admitted,  nor  shall  the  legislature  of 
said  proposed  State  pass  any  law  in  any  manner  validating  or  legalizing  the 

same. 
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Fourth.  That  provisions  shall  be  made  for  the  establishment  and  main- 
tenance of  a  system  of  public  schools  which  shall  be  open  to  all  the  children 
of  said  State  and  free  from  sectarian  control ;  and  that  said  schools  shall  always 
be  conducted  in  English. 

Fifth.  That  said  State  shall  never  enact  any  law  restricting  or  abridging 
the  right  of  suffrage  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude, and  that  ability  to  read,  write,  speak,  and  understand  the  English  lan- 
guage sufficiently  well  to  conduct  the  duties  of  the  office  without  the  aid  of  an 
interpreter  shall  be  a  necessary  qualification  for  all  state  officers  and  members 
of  the  state  legislature. 

Sixth.  That  the  capital  of  said  State  shall,  until  changed  by  the  electors 
voting  at  an  election  provided  for  by  the  legislature  of  said  State  for  that  pur- 
pose, be  at  the  city  of  Phoenix,  but  no  election  shall  be  called  or  provided  for 
prior  to  the  thirty-first  day  of  December,  nineteen  hundred  and  twenty-five. 

Seventh.  That  there  be  and  are  reserved  to  the  United  States,  with  full 
acquiescence  of  the  State,  all  rights  and  powers  for  the  carrying  out  of  the  pro- 
visions by  the  United  States  of  the  Act  of  Congress  entitled  "An  Act  appro- 
priating the  receipts  from  the  sale  and  disposal  of  public  lands  in  certain 
States  and  Territories  to  the  construction  of  irrigation  works  for  the  reclama- 
tion of  arid  lands,"  approved  June  seventeenth,  nineteen  hundred  and  two,  and 
Acts  amendatory  thereof  or  supplementary  thereto,  to  the  same  extent  as  if  said 
State  had  remained  a  Territory. 

Eighth.  That  whenever  hereafter  any  of  the  lands  contained  within  Indian 
reservations  or  allotments  in  said  proposed  State  shall  be  allotted,  sold,  re- 
served, or  otherwise  disposed  of,  they  shall  be  subject,  for  a  period  of  twenty- 
five  years  after  such  allotment,  sale,  reservation,  or  other  disposal,  to  all  the 
laws  of  the  United  States  prohibiting  the  introduction  of  liquor  into  the  Indian 
country. 

Ninth.  That  the  State  and  its  people  consent  to  all  and  singular  the  pro- 
visions of  this  Act  concerning  the  lands  hereby  granted  or  confirmed  to  the 
State,  the  terms  and  conditions  upon  which  said  grants  and  confirmations  are 
made,  and  the  means  and  manner  of  enforcing  such  terms  and  conditions,  all  in 
every  respect  and  particular  as  in  this  Act  provided. 

All  of  which  ordinance  described  in  this  section  shall,  by  proper  reference, 
be  made  a  part  of  any  constitution  that  shall  be  formed  hereunder,  in  such 
terms  as  shall  positively  preclude  the  making  by  any  future  constitutional 
amendment  of  any  change  or  abrogation  of  the  said  ordinance  in  whole  or  in 
part  without  the  consent  of  Congress.   \_S6  Stat.  L.  669. '\ 

Sec.  21.  [^Suhmission  of  constitution  to  people.']  That  when  said  constitu- 
tion shall  be  formed,  as  aforesaid,  the  convention  forming  the  same  shall  pro- 
vide for  the  submission  of  said  constitution  to  the  people  of  Arizona  for  ratifi- 
cation at  an  election  which  shall  be  held  on  a  day  named  by  said  convention  not 
earlier  than  sixty  nor  later  than  ninety  days  after  said  convention  adjourns, 
at  which  election  the  qualified  voters  of  Arizona  shall  vote  directly  for  or 
against  said  constitution  and  for  or  against  any  provisions  thereof  separately 
submitted.  The  returns  of  said  election  shall  be  made  by  tbe  election  officers 
direct  to  the  secretary  of  the  Territory  of  Arizona  at  Phoenix,  who,  w^ith  the 
governor  and  chief  justice  of  said  Territory,  shall  constitute  a  canvassing  board, 
and  they,  or  any  two  of  them,  shall  meet  at  said  city  of  Phoenix  on  the  third 
Monday  after  said  election  and  shall  canvass  the  same.  If  a  majority  of  tie 
legal  votes  cast  at  said  election  shall  reject  the  constitution,  the  said  canvassing 
board  shall  forthwith  certify  said  result  to  the  governor  of  said  Territory,  to- 
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gether  with  the  statement  of  votes  cast  upon  the  question  of  the  ratification  or 
rejection  of  said  constitution  and  also  a  statement  of  the  votes  cast  for  ov 
against  such  provisions  thereof  as  were  separately  submitted  to  the  voters  at  said 
election ;  whereupon  the  governor  of  said  Territory  shall,  by  proclamation,  order 
the  constitutional  convention  to  reassemble  at  a  date  not  later  than  twenty  days 
after  the  receipt  by  said  governor  of  the  documents  showing  the  rejection  of  the 
constitution  by  the  people,  and  thereafter  a  new  constitution  shall  be  framed  and 
the  same  proceedings  shall  be  taken  in  regard  thereto  in  like  manner  as  if  said 
constitution  were  being  originally  prepared  for  submission  and  submitted  to 
the  people.    IS6  Stat.  L.  671.] 

Sec.  22.  ^Submission  to  President  and  to  Congress.]  That  when  said  con- 
stitution and  such  provisions  thereof  as  have  been  separately  submitted  shall 
have  been  duly  ratified  by  the  people  of  Arizona,  as  aforesaid,  a  certified  copy 
of  the  same  shall  be  submitted  to  the  President  of  the  United  States  and  to 
Congress  for  approval,  together  with  the  statement  of  the  votes  cast  thereon 
and  upon  any  provisions  thereof  which  were  separately  submitted  to  and  voted 
upon  by  the  people.  And  if  Congress  and  the  President  approve  said  constitu- 
tion and  the  said  separate  provisions  thereof,  if  any,  or  if  the  President  ap- 
proves the  same  and  Congress  fails  to  disapprove  the  same  during  the  next 
regular  session  thereof,  then  and  in  that  event  the  President  shall  certify  said 
facts  to  the  governor  of  Arizona,  who  shall,  within  thirty  days  after  the  receipt 
of  said  notification  from  the  President  of  the  United  States,  issue  his  proclama- 
tion for  the  election  of  the  state  and  county  officers,  the  members  of  the  state 
legislature,  and  Representative  in  Congress,  and  all  other  officers  provided  for 
in  said  constitution,  all  as  hereinafter  provided ;  said  election  to  take  place  not 
earlier  than  sixty  days  nor  later  than  ninety  days  after  said  proclamation  by 
the  governor  of  Arizona  ordering  the  same.    [36  Stat.  L.  671.] 

Sec.  23.  [Election  of  officers.]  That  said  constitutional  convention  shall, 
by  ordinance,  provide  that  in  case  of  the  ratification  of  said  constitution  by  the 
people,  and  in  case  the  President  of  the  United  States  and  Congress  approve  the 
same,  or  in  case  the  President  approves  the  same  and  Congress  fails  to  act  in  its 
next  regular  session,  all  as  hereinbefore  provided,  an  election  shall  be  held  at 
the  time  named  in  the  proclamation  of  the  governor  of  Arizona,  provided  for 
in  the  preceding  section,  at  which  election  of  officers  for  a  full  state  government, 
including  a  governor,  members  of  the  legislature,  one  Representative  in  Con- 
gress, and  such  other  officers  as  such  constitutional  convention  shall  prescribe, 
shall  be  chosen  by  the  people.  Such  election  shall  be  held,  the  returns  thereof 
made,  canvassed,  and  certified  to  by  th^  secretary  of  said  Territory,  in  the  same 
manner  as  in  this  Act  prescribed  for  the  making  of  the  returns,  the  canvassing 
and  certification  of  the  same  of  the  election  for  the  ratification  or  rejection  of 
said  constitution,  as  hereinbefore  provided,  and  the  qualifications  of  voters  at 
said  election  for  all  state  officers,  members  of  the  legislature,  county  officers,  and 
Representative  in  Congress,  and  other  officers  prescribed  by  said  constitution 
shall  be  made  the  same  as  the  qualifications  of  voters  at  the  election  for  the 
ratification  or  rejection  of  said  constitution,  as  hereinbefore  provided.  When 
taid  election  of  state  and  county  officers,  members  of  the  legislature,  apd  Repre- 
sentative in  Congress,  and  other  officers  above  provided  for  shall  be  held  and 
the  returns  thereof  made,  canvassed,  and  certified,  as  hereinbefore  provided, 
the  governor  of  the  Territory  of  Arizona  shall  certify  the  result  of  said  election 
a?  canvassed  and  certified,  as  herein  provided,  to  the  President  of  the  United 
States,  who  thereupon  shall  immediately  issue  his  proclamation  announcing  the 
lesult  of  said  election  so  ascertained,  and  upon  the  issuance  of  said  proclama- 
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tion  by  the  President  of  the  United  States  the  proposed  State  of  Arizona  shall 
be  deemed  admitted  by  Congress  into  the  Union  by  virtue  of  this  Act  on  an 
equal  footing  with  the  other  States.  Until  the  issuance  of  said  proclamation  by 
the  President  of  the  United  States,  and  until  the  said  State  is  so  admitted  into 
the  Union  and  said  officers,  are  elected  and  qualified  under  the  provisions  of  the 
constitution,  the  coimty  and  territorial  officers  of  said  Territory,  including  the 
Delegate  in  Congress  thereof  elected  in  the  general  election  in  nineteen  hun- 
dred and  eight,  shall  continue  to  discharge  the  duties  of  their  respective  offices 
in  and  for  said  Territory :  Provided,  That  no  session  of  the  territorial  legisla- 
tive assembly  shall  be  held  in  nineteen  hundred  and  eleven.  \S6  Stat.  L.  571.'] 
County  assessors  hold  office  under  this  section.    Meeden  9.  Yuma  Co.,  114  Pac.  974. 

Sec.  24.  [Pvblic  lands,]  That  in  addition  to  sections  sixteen  and  thirty- 
six,  heretofore  reserved  for  the  Territory  of  Arizona,  sections  two  and  thirty- 
two  in  every  township  in  said  proposed  State  not  otherwise  appropriated  at  the 
date  of  the  passage  of  this  Act  are  hereby  granted  to  the  said  State  for  the 
support  of  common  schools;  and  where  sections  two,  sixteen,  thirty-two,  and 
thirty-six,  or  any  parts  thereof,  are  mineral,  or  have  been  sold,  reserved,  or 
otherwise  appropriated  or  reserved  by  or  under  the  authority  of  any  Act  of  Con- 
gress, or  are  wanting  x)r  fractional  in  quantity,  or  where  settlement  thereon 
with  a  view  to  preemption  or  homestead,  or  improvement  thereof  with  a  view 
to  desertrland  entry  has  been  made  heretofore  or  hereafter,  and  before  the  sur- 
vey thereof  in  the  field,  the  provisions  of  sections  twenty-two  hundred  and 
seventy-five  and  twenty-two  hundred  and  seventy-six  of  the  Revised  Statutes, 
and  Acts  amendatory  thereof  or  supplementary  thereto,  are  hereby  made  ap- 
plicable thereto  and  to  the  selection  of  lands  in  lieu  thereof  to  the  same  extent 
as  if  sections  two  and  thirty-two,  as  well  as  sections  sixteen  and  thirty-six,  were 
mentioned  therein:  Provided,  however,  That  the  area  of  such  indemnity  selec- 
tions on  account  of  any  fractional  township  shall  not  in  any  event  exceed  an 
area  which,  when  added  to  the  area  of  the  above-named  sections  returned  by  the 
survey  as  in  place,  will  equal  four  sections  for  fractional  townships  containing 
seventeen  thousand  two  hundred  and  eighty  acres  or  more,  three  sections  for 
such  townships  containing  eleven  thousand  five  hundred  and  twenty  acres  or 
more,  two  sections  for  such  townships  containing  five  thousand  seven  hundred 
and  sixty  acres  or  more,  nor  one  section  for  such  townships  containing  six 
hundred  and  forty  acres  or  more :  And  provided  fvriher,  That  the  grants  of 
sections  two,  sixteen,  thirty-two,  and  thirty-six  to  said  State,  within  national 
forests  now  existing  or  proclaimed,  shall  not  vest  the  title  to  said  sections  in 
said  State  until  the  part  of  said  national  forests  embracing  any  of  said  sections 
is  restored  to  the  public  domain ;  but  said  granted  sections  shall  be  administered 
as  a  part  of  said  forests,  and  at  the  close  of  each  fiscal  year  there  shall  be  paid 
by  the  Secretary  of  the  Treasury  to  the  State,  as  income  for  its  common-school 
fund,  such  proportion  of  the  gross  proceeds  of  all  the  national  forests  within 
said  State  as  the  area  of  lands  hereby  granted  to  said  State  for  school  purposes 
which  are  situated  within  said  forest  reserves,  whether  surveyed  or  unsurveyed, 
and  for  which  no  indemnity  has  been  selected,  may  bear  to  the  total  area  of  said 
sections  when  unsurveyed  to  be  determined  by  the  Secretary  of  the  Interior, 
by  protraction  or  otherwise,  the  amount  necessary  for  such  payments  being  ap- 
propriated and  made  available  annually  from  any  money  in  the  Treasury  not 
otherwise  appropriated,    {36  Stat.  L.  572.] 

Sec.  25.  {^Lands  in  lieu  of  grants.]  That  in  lieu  of  the  grant  of  land  for 
purposes  of  internal  improvements  made  to  new  States  by  the  eighth  section  of 
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the  Act  of  September  fourth,  eighteen  hundred  and  forty-one,  and  in  lieu  of  the 
swamp-land  grant  made  by  the  Act  of  September  twenty-eighth,  eighteen  hun- 
dred and  fifty,  and  section  twenty-four  hundred  and  seventy-nine  of  the  Re- 
vised Statutes,  and  in  lieu  of  the  grant  of  thirty  thousand  acres  for  each  Senator 
and  Representative  in  Congress,  made  by  the  Act  of  July  second,  eighteen  hun- 
dred and  three,  which  grants  are  hereby  declared  not  to  extend  to  the  said  State, 
Ihe  following  grants  are  hereby  made,  to  wit : 

For  university  purposes,  two  hundred  thousand  acres.;  for  legislative,  execu- 
tive, and  judicial  public  buildings  heretofore  erected  in  said  Territory  or  to  be 
hereafter  erected  in  the  proposed  State,  and  for  the  payment  of  the  bonds  here- 
tofore of  hereafter  issued  therefor,  one  hundred  thousand  acres ;  for  peniten- 
tiaries, one  hundred  thousand  acres;  for  insane  asylums,  one  hundred  thousand 
acres ;  for  school  [sic]  and  asylums  for  the  deaf,  dumb,  and  the  blind,  one  hun- 
dred thousand  acres;  for  miners'  hospitals  for  disabled  miners,  fifty  thousand 
acres;  for  normal  schools,  two  hundred  thousand  acres;  for  state  charitable, 
penal,  and  reformatory  institutions,  one  hundred  thousand  acres;  for  agricul- 
tural and  mechanical  colleges,  one  hundred  and  fifty  thousand  acres;  and  the 
national  appropriation  heretofore  annually  paid  for  the  agricultural  and  me- 
chanical college  to  said  Territory  shall,  until  further  order  of  Congress,  continue 
to  be  paid  to  said  State  for  the  use  of  said. institution;  for  school  of  mines,  one 
hundred  and  fifty  thousand  acres ;  for  military  institutes,  one  hundred  thousand 
acres ;  and  for  the  payment  of  the  bonds  and  accrued  interest  thereon  issued  by 
Maricopia,  Pima,  Yavapai,  and  Coconino  counties,  Arizona,  which  said  bonds 
were  validated,  approved,  and  confirmed  by  the  Act  of  Congress  of  June 
sixth,  eighteen  hundred  and  ninety-six  (Twenty-ninth  Statutes,  page  two  hun- 
dred and  sixty-two),  one  million  acres:  Provided,  That  if  there  shall  remain 
any  of  the  one  million  acres  of  land  so  granted,  or  of  the  proceeds  of  the  sale  or 
leaBe  thereof,  or  rents,  issues,  or  other  profits  therefrom,  after  the  payment  of 
said  debts,  such  remainder  of  lands  and  the  proceeds  of  sales  thereof  shall  be 
added  to  and  become  a  part  of  the  permanent  school  fund  of  said  State,  the 
income  therefrom  only  to  be  used  for  the  maintenance  of  the  common  schools 
of  said  State.   [S6  Stat.  L.  575.] 

Sec.  26.  ^Control  of  schools,  etc.]  That  the  schools,  colleges,  and  uni-" 
versities  provided  for  in  this  Act  shall  forever  remain  under  the  exclusive  con- 
trol of  the  said  State,  ajid  no  part  of  the  proceeds  arising  from  the  sale  or  dis- 
posal of  any  lands  granted  herein  for  educational  purposes  shall  be  used  for  the 
support  of  any  sectarian  or  denominational  school,  college,  or  university.  [56 
Stat.  L.  673.] 

Sec  27.  lUse  of  five  per  cent  fund  for  common  schools.]  That  five  per 
centum  of  the  proceeds  of  sales  of  public  lands  lying  within  said  State  which 
shall  be  sold  by  the  United  States  subsequent  to  the  admission  of  said  State  into 
the  Union,  after  deducting  all  the  expenses  incident  to  such  sales,  shall  be  paid 
to  the  said  State  to  be  used  as  a  permanent  inviolable  fund,  the  interest  of 
which  only  shall  be  expended  for  the  support  of  the  common  schools  within  said 
State.   IS6  Stat.  L.  67J^.] 

Sec.  28.  [Lands  and  proceeds  thereof  —  how  to  be  held  and  disposed  of.] 
That  it  is  hereby  declared  that  all  lands  hereby  granted,  including  those  which, 
having  been  heretofore  granted  to  the  said  Territory,  are  hereby  expressly 
transferred  and  confirmed  to  the  said  State,  shall  be  by  the  said  State  held  in 
trust,  to  be  disposed  of  in  whole  or  in  part  only  in  manner  as  herein  provided 
and  for  the  several  objects  specified  in  the  respective  granting  and  confirmatory 
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provisions,  and  that  the  natural  products  and  money  proceeds  of  any  of  said 
lands  shall  be  subject  to  the  same  trusts  as  the  lands  producing  the  same. 

Disposition  of  any  of  said  lands,  or  of  any  money  or  thing  of  value  directly 
or  indirectly  derived  therefrom,  for  any  object  other  than  for  which  such 
particular  lands,  or  the  lands  from  which  such  money  or  thing  of  value  shall 
have  been  derived,  were  granted  or  confirmed,  or  in  any  manner  contrary  to 
the  provisions  of  this  Act,  shall  be  deemed  a  breach  of  trust. 

No  mortgage  or  other  incumbrance  of  the  said  lands,  or  any  thereof,  shall 
be  valid  in  favor  of  any  person  or  for  any  purpose  or  under  any  circumstances 
whatsoever.  Said  lands  shall  not  be  sold  or  leased,  in  whole  or  in  part>  except 
to  the  highest  and  best  bidder  at  a  public  auction  to  be  held  at  the  county  seat 
of  the  county  wherein  the  lands  to  be  affected,  or  the  major  portion  thereof, 
shall  lie,  notice  of  which  public  auction  shall  first  have  been  duly  given  by 
advertisement,  which  shall  set  forth  the  nature,  time,  and  place  of  the  trans- 
action to  be  had,  with  a  full  description  of  the  lands  to  be  offered,  and  be  pub- 
lished once  each  week  for  not  less  than  ten  successive  weeks  in  a  newspaper  of 
general  circulation  published  regularly  at  the  state  capital,  and  in  that  news- 
paper of  like  circulation  which  shall  then  be  regularly  published  nearest  to  the 
location  of  such  lands  so  offered ;  nor  shall  any  sale  or  contract  for  the  sale  of 
any  timber  or  other  natural  product  of  such  lands  be  made,  save  at  the  place, 
in  the  manner,  and  after  the  notice  by  publication  thus  provided  for  sales  and 
leases  of  the  lands  themselves :  Provided,  That  nothing  herein  contained  shall 
prevent  said  proposed  State  from  leasing  any  of  said  lands  referred  to  in  this 
section  for  a  term  of  five  years  or  less  without  said  advertisement  herein 
required. 

All  lands,  leaseholds,  timber,  and  other  products  of  land,  before  being 
offered,  shall  be  appraised  at  their  true  value,  and  no  sale  or  other  disposal 
thereof  shall  be  made  for  a  consideration  less  than  the  value  so  ascertained,  nor 
in  any  case  less  than  the  minimum  price  hereinafter  fixed,  nor  upon  credit  unless 
accompanied  by  ample  security,  and  the  legal  title  shall  not  be  deemed  to  have 
passed  until  the  consideration  shall  have  been  paid. 

No  lands  shall  be  sold  for  less  than  three  dollars  per  acre,  and  no  lands 
which  are  or  shall  be  susceptible  of  irrigation  under  any  projects  now  or  here- 
after completed  or  adopted  by  the  United  States  under  legislation  for  the 
reclamation  of  lands,  or  under  any  other  project  for  the  reclamation  of  lands, 
shall  be  sold  at  less  than  twenty-five  dollars  per  acre:  Provided,  That  sadd 
State,  at  the  request  of  the  Secretary  of  the  Interior,  shall  from  time  to  time 
relinquish  such  of  its  lands  to  the  United  States  as  at  any  time  are  needed  for 
irrigation  works  in  connection  with  any  such  government  project.  And  other 
lands  in  lieu  thereof  are  hereby  granted  to  said  State,  to  be  selected  firom  lands 
of  the  character  named  and  in  the  manner  prescribed  in  section  twenty-four  of 

this  Act 

There  is  hereby  reserved  to  the  United  States  and  excepted  from  the  opera- 
tion of  any  and  all  grants  made  or  confirmed  by  this  Act  to  said  proposed  State 
all  land  actually  or  prospectively  valuable  for  the  development  of  water  powers 
or  power  for  hydro-electric  use  or  transmission  and  which  shall  be  ascertained 
and  designated  by  the  Secretary  of  the  Interior  within  five  years  after  the 
proclamation  of  the  President  declaring  the  admission  of  the  State;  and  no 
lands  so  reserved  and  excepted  shall  be  subject  to  any  disposition  whatsoever 
by  said  State,  and  any  conveyance  or  transfer  of  such  land. by  said  State  or 
any  oflicer  thereof  shall  be  absolutely  null  and  void  within  the  period  above 
named;  and  in  lieu  of  the  land  so  reserved  to  the  United  States  and  excepted 
from  the  operation  of  any  of  said  grants  there  be,  and  is  hereby,  granted  to  the 
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proposed  State  an  equal  quantity  of  land  to  be  selected  from  land  of  the  char- 
acter named  and  in  the  manner  prescribed  in  section  twenty-four  of  this  Act. 

A  separate  fund  shall  be  established  for  each  of  the  several  objects  for 
which  the  said  grants  are  hereby  made  or  confirmed,  and  whenever  any  moneys 
shall  be  in  any  manner  derived  from  any  of  said  land  the  same  shall  be  de« 
posited  by  the  state  treasurer  in  the  fund  corresponding  to  the  grant  under 
which  the  particular  land  producing  such  moneys  was  by  this  Act  conveyed  or 
confirmed.  No  moneys  shall  ever  be  taken  from  one  fund  for  deposit  in  any 
other,  or  for  any  object  other  than  that  for  which  the  land  producing  the  same 
was  granted- or  confirmed.  The  state  treasurer  shall  keep  all  such  moneys  in- 
vested in  safe,  interest-bearing  securities,  which  securities  shall  be  approved 
by  the  governor  and  secretary  of  state  of  said  proposed  State,  and  shall  at  all 
times  be  under  a  good  and  sufficient  bond  or  bonds  conditioned  for  the  faithful 
performance  of  his  duties  in  regard  thereto,  as  defined  by  this  Act  and  the 
laws  of  the  State  not  in  conflict  herewith. 

Every  sale,  lease,  conveyance,  or  contract  of  or  concerning  any  of  the  lands 
hereby  granted  or  confirmed,  or  the  use  thereof  or  the  natural  products  thereof, 
not  made  in  substantial  conformity  with  the  provisions  of  this  Act  ^hall  be 
null  and  void,  any  provision  of  the  constitution  or  laws  of  the  said  State  to  the 
contrary  notwitlistanding. 

It  shall  be  the  duty  of  the  Attomey-Gteneral  of  the  United  States  to  prose- 
cute, in  the  name  of  the  United  States  and  in  its  courts,  such  proceedings  at 
law  or  in  equity  as  may  from  time  to  time  be  necessary  and  appropriate  to 
enforce  the  provisions  hereof  relative  to  the  application  and  disposition  of  the 
said  lands  and  the  products  thereof  and  the  funds  derived  therefrom. 

Nothing  herein  contained  shall  be  taken  as  in  limitation  of  the  power  of 
the  State  or  of  any  citizen  thereof  to  enforce  the  provisions  of  this  Act.  [^86 
Stat.  L.  57-4.] 

Sec.  29.  [Commission  to  select  grunted  lands  —  svrveys.']  That  all  lands 
granted  in  quantity,  or  as  indemnity,  by  this  Act,  shall  be  selected,  under  the 
direction  and  subject  to  the  approval  of  the  Secretary  of  the  Interior,  from  the 
surveyed,  unreserved,  unappropriated,  and  nonmineral  public  lands  of  the 
United  States  within  the  limits  of  said  State,  by  a  commission  composed  of 
the  governor,  surveyor-general  or  other  officer  exercising  the  functions  of  a 
surveyor-general,  and  the  attorney-general  of  the  said  State;  and  after  its  ad- 
mission into  the  Union  said  State  may  procure  public  lands  of  the  United 
States  within  its  boundaries  to  be  surveyed  with  a  view  to  satisfying  any  public 
land  grants  made  to  said  State  in  the  same  manner  prescribed  for  the  procure- 
ment of  such  surveys  by  Washington,  Idaho,  and  other  States  by  the  Act  of 
Congress  approved  August  eighteenth,  eighteen  hundred  and  ninety-four 
(Twenty-eighth  Statutes  at  Large,  page  three  hundred  and  ninety-four),  and 
the  provisions  of  said  Act,  in  so  far  as  they  relate  to  such  surveys  and  the 
preference  right  of  selection,  are  hereby  extended  to  the  said  State  of  Arizona. 
The  fees  to  be  paid  to  the  register  and  receiver  for  eajch  final  location  or  selection 
of  one  hundred  and  sixty  acres  made  hereunder  shall  be  one  dollar.  [S6  Stat, 
L.  575.] 

Sec.  30.  [Territorial  grants  confirmed  to  state.l  That  all  grants  of  lands 
heretofore  made  by  any  Act  of  Congress  to  said  Territory,  except  to  the  extent 
modified  or  repealed  by  this  Act,  are  hereby  ratified  and  confirmed  to  said 
State,  subject  to  the  provisions  of  this  Act:  Provided,  however.  That  nothin'r 
in  this  Act  contained  shall,  directly  or  indirectly,  affect  any  litigation  now 
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pending  and  to  which  the  United  States  is  a  party,  or  any  right  or  claim  therein 
asserted.   \S6  Stat.  L.  576.] 

Sec.  31.  [Courts.^  That  the  said  State,  when  admitted  as  aforesaid,  shall 
constitute  one  judicial  district,  and  the  circuit  and  district  courts  of  said 
district  shall  be  held  at  the  capital  of  said  State,  and  the  said  district  shall, 
for  judicial  purposes,  be  attached  to  the  ninth  judicial  circuit  There  shall 
be  appointed  for  said  district  one  district  judge,  one  United  States  attorney, 
and  one  United  States  marshal.  The  judge  of  said  district  shall  receive  a' 
yearly  salary  the  same  as  other  similar  judges  of  the  United  States,  payable  as 
provided  for  by  law,  and  shall  reside  in  the  district  to  which  he  is  appointed. 
There  shall  be  appointed  clerks  of  said  courts,  who  shall  keep  their  offices  at 
the  capital  of  said  State.  The  regular  terms  of  said  courts  shall  be  held  on 
the  first  Monday  in  April  and  the  first  Monday  in  October  of  each  year.  The 
circuit  and  district  courts  for  said  district,  and  the  judges  thereof,  respectively, 
shall  possess  the  same  powers  and  jurisdiction  and  perform  the  same  duties 
required  to  be  performed  by  the  other  circuit  and  district  courts  and  judges  of 
the  United  States,  and  shall  be  governed  by  the  same  laws  and  regulations. 
The  marshal,  district  attorney,  and  the  clerks  of  the  circuit  and  district  courts 
of  said  district,  and  all  other  officers  and  persons  performing  duties  in  the 
administration  of  justice  therein,  shall  severally  possess  the  powers  and  per- 
form the  duties  lawfully  possessed  and  required  to  be  performed  by  similar 
officers  in  other  districts  of  the  United  States,  and  shall,  for  the  services  they 
perform,  receive  the  fees  and  compensation  now  allowed  by  law  to  officers  per- 
forming similar  services  for  the  United  States  in  the  Territory  of  Arizona. 
[S6  Stat.  L.  676.'] 

Sbo.  32.  [Determination  of  pending  appeals  and  writs  of  error  —  succes- 
sion of  courts.']  That  all  cases  of  appeal  or  writ  of  error  and  all  other  proceed- 
ings heretofore  lawfully  prosecuted  and  now  pending  in  the  Supreme  Court  of 
the  United  States  or  in  the  proper  circuit  court  of  appeals  upon  any  record 
from  the  supreme  court  of  said  Territory,  and  all  cases  of  appeal  or  writ  of 
error  and  all  other  proceedings  heretofore  lawfully  prosecuted  and  now  pending 
in  the  Supreme  Court  of  the  United  States  upon  any  record  from  a  district 
court  of  said  Territory  or,  in  any  matter  of  habeas  corpus,  upon  any  return  or 
order  of  a  district  judge  thereof,  and  all  and  singular  the  cases  aforesaid  which, 
hereafter  shall  be  so  lawfully  prosecuted  and  remain  pending  in  the  Supreme 
Court  of  the  United  States  or  in  the  proper  circuit  court  of  appeals,  may  be 
heard  and  determined  by  the  Supreme  Court  of  the  United  States  or  the  proper 
circuit  court  of  appeals,  as  the  case  may  be.  And  the  mandate  of  execution  or 
of  further  proceedings  shall  be  directed  by  the  Supreme  Court  of  the  United 
States  or  the  circuit  court  of  appeals  to  the  circuit  or  district  court  hereby 
established  within  the  said  State,  or  to  the  supreme  court  of  such  State,  as  the 
nature  of  the  case  may  require.  And  the  circuit,  district,  and  state  courts 
herein  named  shall,  respectively,  be  the  successors  of  the  supreme  court  and  of 
the  district  courts  of  said  Territory  as  to  all  such  cases  arising  within  the  limits 
embraced  within  the  jurisdiction  of  said  courts,  respectively,  with  full  power 
to  proceed  with  the  same  and  award  mesne  or  final  process  therein ;  and  that 
from  all  judgments  and  decrees  or  other  determinations  of  any  court  of  the  said 
Territory,  in  any  case  begun  prior  to  admission,  the  parties  to  such  cause  shaU 
have  the  same  right  to  prosecute  appeals,  writs  of  error,  and  petitions  for  review 
to  the  Supreme  Court  of  the  United  States  or  to  the  circuit  court  of  appeals 
as  they  would  have  had  bv  law  prior  to  the  admission  of  said  State  into  the 
Union.   [56  Stat.  L.  676.] 
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Sbc.  33.  {Pending  cases  —  sviis  not  hegwn."]  That  the  said  circuit  or  the 
said  district  courts,  as  the  case*  may  be,  shall  have  jurisdiction  to  hear  and. 
determine  all  trials,  proceedings,  and  questions  arising,  or  which  may  be  raised, 
in  any  case  or  controversy  pending  in  any  of  the  courts  other  than  the  supreme 
court  of  the  said  Territory  at  the  date  of  its  admission  as  a  State,  the  case 
being  such  that,  under  the  laws  of  the  United  States  touching  the  jurisdictions 
of  federal  courts,  it  might  properly  have  been  begun  in  or  (as  a  separable  con- 
troversy or  otherwise)  removed  to  said  circuit  or  said  district  court  had  they 
been  established  when  the  litigation  of  such  case  or  controversy  was  commenced. 
Should  such  case  or  controversy  be  such  that,  if  begun  within  a  State,  it  would 
have  fallen  within  the  exclusive  original  cognizance  of  a  circuit  or  district  court 
of  the  United  States  sitting  therein,  it  shall  be  transferred  to  the  one  or  the 
other  of  said  courts  sitting  within  said  State  of  Arizona,  with  due  regard  for 
the  general  provisions  of  law  defining  their  respective  jurisdictions ;  but  should 
such  case  or  controversy  be  by  nature  one  of  those  which  under  such  general 
jurisdictional  provisions  fall  within  the  concurrent,  but  not  the  exclusive,  juris- 
diction of  such  courts,  then  such  transfer  may  be  had  upon  application  of  any 
party  to  such  case  or  controversy,  to  be  made  as  nearly  as  may  be  in  the  manner 
now  provided  for  removal  of  cases  from  state  to  federal  courts,  and  not  later 
than  sixty  days  after  the  lodgment  of  the  record  of  such  case  or  controversy 
in  the  proper  court  of  the  State  as  herein  provided.  All  cases  and  controversies 
pending  at  the  admission  of  the  State,  and  not  transferable  to  the  said  circuit 
or  district  court  under  the  foregoing  provision,  shall  be  heard  and  determined 
by  the  proper  court  of  the  State.  All  files,  records,  and  proceedings  relating 
to  any  such  pending  cases  or  controversies  shall  be  transferred  to  such  circuit, 
district,  and  state  courts,  respectively,  in  such  wise  and  so  authenticated  or 
proven  as  such  courts  shall  respectively  by  rule  direct,  and  upon  transfer  of 
any  case  or  controversy  as  herein  provided  the  same  shall  be  proceeded  with 
in  due  course  of  law ;  and  no  writ,  action,  indictment,  information,  cause,  or 
proceeding  pending  in  any  court  of  the  said  Territory  at  the  time  of  its  ad- 
mission as  a  State  shall  abate  or  be  deemed  ineffective  by  reason  of  such  admis- 
sion, but  the  same  shall  be  transferred  and  proceeded  with  in  the  proper  circuit 
or  district  court  of  the  United  States  or  state  court,  as  the  case  may  be:  Pro- 
vided, however.  That  all  cases  pending  and  undisposed  of  in  the  supreme  court 
of  the  said  Territory  at  the  time  of  the  admission  thereof  as  a  State  shall  be 
transferred,  together  with  the  records  thereof,  to  the  highest  appellate  court 
of  the  State,  and  shall  be  heard  and  determined  thereby,  and  appeal  to  and 
writ  of  error  from  the  Supreme  Court  of  the  United  States  shall  lie  to  review  all 
such  cases  in  accordance  with  the  rules  and  principles  applicable  to  the  review  by 
that  tribunal  of  cases  determined  by  state  courts :  Provided  further.  That  all 
cases  so  pending  in  said  territorial  supreme  court  in  which  the  United  States  is  a 
party  or  which,  if  instituted  within  a  State,  would  have  fallen  within  the  exclu- 
sive original  cognizance  of  a  circuit  or  district  court  of  the  United  States  shall, 
with  the  records  appertaining  thereto,  be  transferred  to  the  circuit  court  of 
appeals  for  the  ninth  circuit,  and  be  there  heard  and  decided;  and  any  such 
case  which,  if  finally  decided  by  the  supreme  court  of  the  Territory,  would 
have  been  in  any  manner  reviewable  by  the  Supreme  Court  of  the  United  States 
may,  in  like  manner  and  with  like  effect,  be  so  reviewed  after  final  decision 
thereof  by  said  circuit  court  of  appeals.  Transfers  of  all  files  and  records  from 
the  said  territorial  supreme  court  to  the  highest  appellate  court  of  the  State 
and  to  the  said  ciitniit  court  of  appeals  shall  be  accomplished  in  such  manner 
and  under  such  proofs  and  authentications  as  the  two  last-mentioned  courts 
shall  respectively  by  rule  prescribe. 
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All  civil  causes  of  action  and  all  criminal  offenses  which  shall  have  arisen 
or  been  committed  prior  to  the  admission  of  said  Territory  as  a  State,  but  as 
to  which  no  suit,  action,  or  prosecution  shall  be  pending  at  the  date  of  such 
admission,  shall  be  subject  to  prosecution  in  the  courts  of  said  State  and  the 
said  circuit  or  district  courts  of  the  United  States  sitting  therein,  and  to  review 
in  the  appellate  courts  of  such  respective  sovereignties  in  like  manner  and  to 
the  same  extent  as  if  said  State  had  been  created  and  such  circuit,  district,  and 
state  courts  had  been  established  prior  to  the  accrual  of  such  causes  of  action 
and  the  conunission  of  such  offenses ;  and  in  effectuation  of  this  provision  such 
of  the  said  criminal  offenses  as  shall  have  been  committed  against  the  laws  of 
the  said  Territory  shall  be  tried  and  punished  by  the  appropriate  courts  of  the 
said  State,  and  such  as  shall  have  been  committed  against  the  laws  of  the  United 
States  shall  be  tried  and  punished  in  the  circuit  or  district  courts  of  the  United 
States. 

All  suits  and  actions  brought  by  the  United  States  in  which  said  Territory 
is  named  as  a  party  defendant  which  shall  be  pending  in  any  court  of  said 
Territory  at  the  date  of  its  admission  hereunder  shall  be  transferred  as  herein 
provided,  and  the  said  State  shall  be  substituted  therein  and  become  a  party 
defendant  thereto  in  lieu  of  said  Territory.    [56  StcA,  L.  577.] 

Sec.  34.  ^^Asaemhling  of  legislature  —  certifying  election  of  Senators  and 
Representative  —  operation  of  state  government  —  territorial  laws  coniinued 
—  United  States  laws."]  That  the  members  of  the  legislature  elected  at  the 
election  hereinbefore  provided  for  may  assemble  at  Phoenix,  organize,  and  elect 
two  Senators  of  the  United  States  in  the  manner  now  preecribed  by  the  Con- 
stitution and  laws  of  the  United  States ;  and  the  governor  and  secretary  of  state 
of  the  proposed  State  shall  certify  the  election  of  the  Senators  and  Kepresenta-* 
tive  in  the  manner  required  by  law,  and  the  Senators  and  Representative  so 
elected  shall  be  entitled  to  be  admitted  to  seats  in  Congress  and  to  all  rights 
and  privileges  of  Senators  and  Representatives  of  other  States  in  the  Congress 
(.'f  the  United  States ;  and  the  officers  of  the  state  government  formed  in  pursu- 
ance of  said,  constitution,  as  provided  by  the  constitutional  convention,  shall 
proceed  to  exercise  all  the  functions  of  state  officers ;  and  all  laws  of  said  Terri- 
tory in  force  at  the  time  of  its  admission  into  the  Union  shall  be  in  force  in 
said  State  until  changed  by  the  legislature  of  said  State,  except  as  modified  or 
changed  by  this  Act  or  by  the  constitution  of  the  State;  and  the  laws  of  the 
United  States  shall  have  the  same  force  and  effect  within  the  said  State  as  else- 
where within  the  United  States.    [36  Stat.  L.  575.] 

Sec.  35.  [Appropriation  for  election  and  conversion  expenses.']  That  the 
sum  of  one  hundred  thousand  dollars,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, for  defraying  all  and  every  kind  and.  character  of  expense  incident  to 
the  elections  and  convention  provided  for  in  this  Act ;  that  is,  the  payment  of 
the  expenses  of  holding  the  election  for  members  of  the  constitutional  conven- 
tion and  the  election  for  the  ratification  of  the  constitution,  at  the  same  rates 
that  are  paid  for  similar  services  under  the  territorial  laws,  and  for  the  pay- 
ment of  file  mileage  for  and  salaries  of  members  of  the  constitutional  conven- 
tion, at  the  same  rates  that  are  paid  to  members  of  the  said  territorial  legis- 
lature under  national  law,  and  for  the  payment  of  all  proper  and  necessary 
expenses,  officers,  clerks,  and  messengers  thereof,  and  printing  and  other  ex- 
penses incident  thereto:  Provided,  That  any  expense  incurred  in  excess  of  said 
sum  of  one  hundred  thousand  dollars  shall  be  paid  by  said  State.     The  said 
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money  shall  be  expended  under  the  direction  of  the  Secretary  of  the  Interior, 
and  shall  be  forwarded  to  be  locally  expended  in  the  present  Territory  of 
Arizona,  through  the  secretary  of  said  Territory,  as  may  be  necessary  and    -. 
proper  in  the  discretion  of  the  Secretary  of  the  Interior,  in  order  to  carry  out 
the  full  intent  and  meaning  of  this  Act.    [S6  Stat.  L.  678.} 


Joint  SMolntion  To  admit  the  Territories  of  New  Mexico  and  Arixona  at  Statee  into  the 

Union  upon  an  equal  footing  with  the  original  States. 

[Joint  Besoluti€m  of  Aug*  21,  1911,  No.  8.] 

[Sec.  1.]  INew  Mexico  (und  Arizona  —  cedmission  to  Union.']  That  the 
Territories  of  New  Mexico  and  Arizona  are  hereby  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  States,  in  accordance  with  the  terms 
of  an  Act  entitled  "An  Act  to  enable  the  people  of  New  Mexico  to  form  a 
confititution  and  State  government  and  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  States;  and  to  enable  the  people  of  Arizona  to  form 
a  constitution  and  State  government  and  be  admitted  into  the  Union  on  an 
equal  footing  with  the  original  States"  commonly  called  the  enabling  Act 
approved  June  twentieth,  nineteen  hundred  and  ten,  and  upon  the  terms  and 
conditions  hereinafter  set  forth.  The  admission  herein  provided  for  shall  take 
effect  upon  the  proclamation  of  the  President  of  the.  United  States,  when  the 
conditions  explicitly  set  forth  in  this  joint  resolution  shall  have  been  complied 
with,  which  proclamation  shall  issue  at  the  earliest  practicable  time  after  the 
results  of  the  election  herein  provided  for  shall  have  been  certified  to  the  Presi- 
dent, and  also  after  evidence  shall  have  been  submitted  to  him  of  the  com- 
pliance with  the  terms  and  conditions  of  this  resolution. 

The  President  is  authorized  and  directed  to  certify  the  adoption  of  this 
resolution  to  the  governor  of  each  Territory  as  soon  as  practicable  after  the 
adoption  hereof,  and  each  of  said  governors  shall  issue  his  proclamation  for  the 
holding  of  the  first  general  election  as  provided  for  in  the  constitution  of  New 
Mexico  heretofore  adopted  and  the  election  ordinance  numbered  two  adopted 
by  the  constitutional  convention  of  Arizona,  respectively,  and  for  the  submission 
to  a  vote  of  the  electors  of  said  Territories  of  the  amendments  of  the  constitu- 
tions of  said  proposed  Statee,  respectively,  herein  set  forth  in  accordance  with 
the  terms  and  conditions  of  this  joint  resolution.  The  results  of  said  elections 
shall  be  certified  to  the  President  by  the  governor  of  each  of  said  Territories ; 
and  if  the  terms  and  conditions  of  this  joint  resolution  shall  have  been  complied 
with,  the  proclamation  shall  immediately  issue  by  the  President  announcing 
the  result  of  said  elections  so  ascertained,  and  upon  the  issuance  of  said  procla- 
mation the  proposed  State  or  States  so  complying  shall  be  deemed  admitted  by 
Congress  into  the  Union  upon  an  equal  footing  with  the  other  States.  [57  Stat. 
L.  59.] 

Sbc.  2.  [Boimdary  line  between  Texas  and  New  Mexico. "]  That  the  ad- 
mission of  New  Mexico  shall  be  subject  to  the  terms  and  conditions  of  a  joint 
resolution  approved  February  sixteenth,  nineteen  hundred  and  eleven,  and 
entitled  "  Joint  resolution  reafiirming  the  boundary  line  between  Texas  and  the 
Territory  of  New  Mexico."    [57  Stat.  L.  59.] 

Sec.  3.  [Yote  on  a/mendmenl  to  New  Mexico  constitution  required  as  con- 
dition precedent.']  That  before  the  proclamation  of  the  President  shall  issue 
announcing  the  result  of  said  election  in  New  Mexico,  and  at  the  same  time  that 
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the  State  election  aforesaid  is  held,  the  electors  of  New  Mexico  shall  vote  upon 
the  following  proposed  amendment  of  their  State  constitution  as  a  condition 
precedent  to  the  admission  of  said  State,  to  wit : 

^'Article  XIX  of  the  constitution,  as  adopted  by  the  electors  of  New  Mexico 
at  an  election  held  on  the  twenty-first  day  of  January,  anno  Domini  nineteen 
hundred  and  eleven,  be,  and  the  fiame  is  hereby,  amended  so  as  to  read  as 
follows : 

"  ^Abticm  XIX. 

"  '  AME(I!n>H137T. 

'^ '  Suction  1.  Any  amendment  or  amendments  to  this  constitution  may  be 
proposed  in  either  house  of  the  legislature  at  any  r^ular  session  thereof ;  and 
if  a  majority  of  all  members  elected  to  each  of  the  two  houses  voting  separately 
shall  vote  in  favor  thereof,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  respective  journals  with  the  yeas  and  nays  thereon. 

^^  ^  The  secretary  of  state  shall  cause  any  such  amendment  or  amendments 
to  be  published  in  at  least  one  newspaper  in  every  county  of  the  State,  where  a 
newspaper  is  published  once  each  week,  for  four  consecutive  weeks,  in  English 
and  Spanish  when  newspapers  in  both  of  said  languages  are  published  in  such 
counties,  the  last  publication  to  be  not  more  than  two  weeks  prior  to  the  election 
at  which  time  said  amendment  or  amendments  shall  be  submitted  to  the  electors 
of  the  State  for  their  approval  or  rejection ;  and  the  said  amendment  or  amend- 
ments shall  be  voted  upon  at  the  next  regular  election  held  in  said  Stato  after 
the  adjournment  of  the  legislature  proposing  such  amendment  or  amendments, 
or  at  such  special  election  to  be  held  not  less  than  six  months  after  the  adjourn- 
ment  of  said  legislature,  at  such  time  as  said  legislature  may  by  law  provide. 
If  the  same  be  ratified  by  a  majority  of  the  electors  voting  thereon  such  amend- 
ment or  amendments  shall  become  part  of  this  constitution.  If  two  or  more 
amendments  are  proposed,  they  shall  be  so  submitted  as  to  enable  the  electors 
to  vote  on  each  of  them  separately :  Provided,  That  no  amendment  shall  apply 
to  or  affect  the  provisions  of  sections  one  and  three  of  Article  VII  hereof,  on 
elective  franchise,  and  sections  eight  and  ten  of  Article  XII  hereof,  on  educa- 
tion, unless  it  be  proposed  by  vote  of  three-fourths  of  the  members  elected  to 
each  house  and  be  ratified  by  a  vote  of  the  people  of  this  State  in  an  election 
at  which  at  least  three-fourths  of  the  electors  voting  in  the  whole  State  and  at 
least  two-thirds  of  those  voting  in  each  county  in  the  State  shall  vote  for  such 
amendment. 

" '  Sec.  2.  Whenever,  during  the  first  twenty-five  years  after  the  adoption 
of  this  constitution,  the  legislature,  by  a  three-fourths  vote  of  the  members 
elected  to  each  house,  or,  after  the  expiration  of  said  period  of  twenty-five  years, 
by  a  two-thirds  vote  of  the  members  elected  to  each  house,  shall  deem  it  necessary 
to  call  a  convention  to  revise  or  amend  this  constitution,  they  shall  submit  the 
question  of  calling  such  convention  to  the  electors  at  the  next  general  election, 
and  if  a  majority  of  all  the  electors  voting  on  such  question  at  said  election  in 
the  State  shall  vote  in  favor  of  calling  a  convention  the  l^slature  shall,  at  the 
next  session,  provide  by  law  for  calling  the  same.  Such  convention  shall  consist 
of  at  least  as  many  delegates  as  there  are  members  of  the  house  of  representa- 
tives. The  constitution  adopted  by  such  convention  shall  have  no  validity  until 
it  has  been  submitted  to  and  ratified  by  the  people. 

" '  Sec.  3.  If  this  constitution  be  in  any  way  so  amended  as  to  allow  laws 
to  be  enacted  by  direct  vote  of  the  electors  the  laws  which  may  be  so  enacted 
Aall  be"  only  such  as  might  be  enacted  by  the  legislature  under  the  provisions 
of  this  constitution. 
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"  *  Sec.  4.  When  the  United  States  shall  consent  thereto,  the  legislature, 
by  a  majority  vote  of  the  members  in  each  house,  may  submit  to  the  people  the 
question  of  amending  any  provision  of  Article  XXI  of  this  constitution  on 
compact  with  the  United  States  to  the  extent  allowed  by  the  Act  of  Congress 
permitting  the  same,  and  if  a  majority  of  the  qualified  electors  who  vote  upon 
any  such  amendment  shall  vote  in  favor  thereof  the  said  article  shall  be  thereby 
amended  accordingly. 

"  '  Sec.  5.  The  provisions  of  section  one  of  this  article  shall  not  be  changed, 
altered,  or  abrogated  in  any  manner  except  through  a  general  convention  called 
to  revise  this  constitution  as  herein  provided.'  "   [37  Stat.  L,  39.] 

Sec.  4.  [Election  for  purpose  of  voting  on  amendment.']  That  the  probate 
clerks  of  the  several  counties  of  New  Mexico  shall  provide  separate  ballots  for 
the  use  of  the  electors  at  said  first  State  election  for  the  purpose  of  voting  upon 
said  amendment.  Said  separate  ballots  shall  be  printed  on  paper  of  a  blue  tint, 
so  that  they  may  be  readily  distinguished  from  the  white  ballots  provided  for 
the  election  of  county  and  State  ofiicers.  Said  separate  ballots  shall  be  delivered 
only  to  the  election  officers  authorized  by  law  to  receive  and  have  the  custody 
of  the  ballot  boxes  for  use  at  said  election  and  shall  be  delivered  by  them  only 
to  the  individual  voter  and  only  one  ballot  to  each  elector  at  the  time  he  offers  to 
vote  at  the  said  general  election,  and  shall  have  the  initials  of  two  election  officers 
of  opposite  political  parties  written  by  them  upon  the  back  thereof.  Said 
separate  ballot  shall  not  be  marked  either  for  or  against  the  said  amendment 
at  the  time  it  is  handed  to  the  elector  by  the  election  officer,  and  if  the  elector 
desires  to  vote  upon  said  amendment,  the  ballot  must  be  marked  by  the  voter, 
unless  he  shall  request  one  of  the  election  officers  to  mark  the  same  for  him,  in 
which  case  such  election  officer  so  called  upon  shall  mark  said  ballot  as  such 
voter  shall  request  Any  elector  receiving  such  ballot  shall  return  the  same 
before  leaving  the  polls  to  one  of  the  election  judges,  who  shall  immediately 
deposit  the  same  in  the  ballot  box  whether  such  ballot  be  marked  or  not.  No 
ballots  on  said  amendment  except  those  so  handed  to  said  electors  and  so 
initialed  shall  be  deposited  in  the  ballot  box  or  counted  or  canvassed.  Said 
separate  ballots  shall  have  printed  thereon  the  proposed  amendment  in  both  the 
English  and  the  Spanish  language.  There  shall  be  placed  on  said  ballots  two 
blank  squares  with  dimensions  of  one-half  an  inch  and  opposite  one  of  said 
squares  shall  be  printed  in  both  the  English  and  the  Spanish  language  the 
words  "  For  constitutional  amendment,"  and  opposite  the  other  blank  square 
shall  be  printed  in  both  the  English  and  Spanish  language  the  words  '^Against 
constitutional  amendment" 

Any  elector  desiring  to  vote  for  said  amendment  shall  mark  his  ballot  with 
a  cross  in  the  blank  square  opposite  the  words  "  For  constitutional  amendment," 
or  cause  the  same  to  be  so  marked  by  an  election  officer  as  aforesaid,  and  any 
elector  desiring  to  vote  against  s^id  amendment  shall  mark  his  ballot  with  a 
cross  in  the  blank  square  opposite  the  words  '^Against  constitutional  amend- 
ment," or  cause  the  same  to  be  so  marked  by  an  election  officer  as  aforesaid. 
[37  Stat.  L.  41.] 

Sbo.  5.  [Canvass  of  ballots  —  proclamation  of  result.]  That  said  ballots 
shall  be  counted  and  canvassed  by  said  election  officers,  and  the  returns  of  said 
election  upon  said  amendment  shall  be  made  by  said  election  officers  direct  to 
the  secretary  of  the  Territory  of  New  Mexico  at  Santa  Fe,  who,  with  the 
governor  and  chief  justice  of  said  Territory,  shall  constitute  a  canvassing  board ; 
and  they,  or  any  two  of  them,  shall  meet  at  said  city  of  Santa  Fe  on  ^e  third 
Monday  after  said  election  and  shall  canvass  the  same.     If  a  majority  of  the 
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kgsl  votes  cast  at  said  election  upon  said  amendment  shall  be  in  favor  thereof, 
the  said  canvassing  board  shall  forthwith  certify  said  result  to  the  governor  of 
the  Territory,  together  with  the  statement  of  votes  cast  upon  the  question  of  the 
ratification  or  rejection  of  said  amendment;  whereupon  the  governor  of  said 
Territory  shall  by  proclamation  declare  the  said  amendment  a  part  of  the  con- 
stitution of  the  proposed  State  of  Xew  Mexico,  and  thereupon  the  same  shall 
become  and  be  a  part  of  said  ccmstitution ;  but  if  the  same  shall  fail  of  such 
majority,  then  Article  XIX  of  the  constitution  of  New  Mexico  as  adopted  on 
January  twenty-first,  nineteen  hundred  and  eleven,  shall  remain  a  part  of  said 
constitution. 

Except  as  herein  otherwise  provided,  said  election  upon  this  amendment 
dull  be  in  all  respects  subject  to  the  election  laws  of  New  Mexico  now  in  force. 
\S7  Slat.  L.  41.] 

Sbc.  6.  IRestrtcting  or  abridging  right  of  stuff  rage.]  That  the  fifth  clause 
of  section  two  of  '^An  Act  to  enable  the  people  of  New  Mexico  to  form  a  con- 
stitution and  State  government  and  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  States ;  and  to  enable  the  people  of  Arizona  to  form  a 
constitution  and  be  admitted  into  the  Union  on  an  equal  footing  with  the 
original  States,"  approved  June  twentieth,  anno  Domini  nineteen  hundred  and 
ten,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

**  Fifth.  That  said  State  shall  never  enact  any  law  restricting  or  abridging 
the  right  of  suffrage  on  account  of  race,  color,  or  previous  condition  of 
servitude."    [^7  Stat.  L.  J^.] 

Sec.  7.  ^Arizona  —  amendment  of  constitution  —  recall  of  pyblic  officers 
—  election.]  That  before  the  proclamation  of  the  President  shall  issue,  an- 
nouncing the  result  of  said  election  in  Arizona,  and  at  the  same  time  that  the 
State  election  is  held,  as  aforesaid,  the  electors  of  Arizona  shall  vote  upon  and 
ratify  and  adopt  the  following  proposed  amendment  to  their  State  constitution 
as  a  condition  precedent  to  the  adniission  of  said  State,  to  wit : 

"  Section  one  of  Article  VIII  of  the  constituti<m  of  the  State  of  Arizona, 
adopted  by  the  electors  of  said  State  at  an  election  held  on  the  ninth  day  of 
February,  anno  Domini  nineteen  hundred  and  eleven,  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows : 

"  'AsncLE  VIII.  —  Removal  fboic  Offigb. 

^  ^  1.    BECALL   OF   PUBLIC   OFFICBBS. 

"  *  Sbctioh  1.  Every  public  officer  in  the  State  of  Arizona,  except  mem- 
bers of  the  judiciary,  holding  an  elective  office,  either  by  election  or  appoint- 
ment, is  subject  to  recall  from  such  office  by  the  qualified  electors  of  the  electoral 
district  from  which  candidates  are  elected  to  such  office.  Such  electoral  district 
may  include  the  whole  State.  Such  number  of  said  electors  as  shall  equal 
twenty-five  per  centum  of  the  number  of  votes  cast  at  the  last  preceding  general 
election  for  all  of  the  candidates  for  the  office  held  by  sucli  officer  may  by 
petition,  which  shall  be  known  as  a  recall  petition,  demand  his  recall.'  " 

The  ballots  to  be  provided  for  said  first  State  election  shall  have  printed 
thereon  this  proposed  amendment  and  there  shall  be  placed  on  said  ballots  two 
blank  squares  with  dimensions  of  one-half  an  inch  and  opposite  one  of  said 
squares  shall  be  printed  tlie  words  "For  constitutional  amendment"  and 
opposite  the  other  blank  square  shall  be  printed  the  words  "Against  constitu- 
amendment" 
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Any  elector  desiring  to  vote  for  said  amendment  shall  place  a  cross  in  the 
blank  square  opposite  the  words  '^  For  constitutional  amendment,"  and  those 
desiring  to  vote  against  such  amendment  shall  place  a  cross  in  the  blank  square 
opposite  the  words  ^'Against  constitutional  amendment/'  and  said  ballots  shall 
be  counted  and  canvassed  by  the  election  o£Scers  of  said  State  authorized  by 
law  to  count  and  canvass  the  ballots  cast  at  the  election  for  State  officers ;  and 
the  returns  of  said  election  upon  said  amendment  shall  be  made  by  said  election 
officers  direct  to  the  secretary  of  the  Territory  of  Arizona  at  Phoenix,  who,  with 
the  governor  and  chief  justice  of  said  Territory,  shall  constitute  a  canvassing 
board,  and  they,  or  any  two  of  them,  shall  meet  at  said  city  of  Phoenix  on  the 
third  Monday  after  said  election  and  shall  canvass  the  same.  If  a  majority 
of  the  legal  votes  cast  at  said  election  upon  said  amendment  shall  be  in  favor 
thereof,  the  said  canvassing  board  shall  forthwith  certify  said  result  to  the 
governor  of  the  Territory,  together  with  the  statement  of  votes  cast  upon  the 
question  of  the  ratification  or  rejection  of  said  amendment;  whereupon  the 
governor  of  said  Territory  shall,  by  proclamation,  declare  the  said  amendment 
a  part  of  the  constitution  of  the  proposed  State  of  Arizona  and  thereupon  the 
same  shall  become  and  be  a  part  of  said  constitution ;  and  if  the  said  proposed 
amendment  to  section  one  of  Article  VIII  of  the  constitution  of  Arizona  is  not 
adopted  and  ratified  as  aforesaid  then,  and  in  that  case,  the  Territory  of 
Arizona  shall  not  be  admitted  into  the  TJnion  as  a  State,  under  the  provisions 
of  this  Act. 

Except  as  herein  otherwise  provided  said  election  upon  this  amendment 
shall  be  in  all  respects  except  as  to  the  educational  qualifications  of  electors 
subject  to  the  election  laws  of  Arizona  now  in  force.   [87  Stat.  L.  ^.] 
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STEAM  VESSELS. 

Aet  of  June  26, 1010,  Ch.  884,  384. 

Sec,  8,  Steamboat  Inspection  Service — Permanent  Indefinite  Appropriations  for ^ 
Repealed —  Estimates  Required^  384. 

Act  of  June  2^,  1010,  Ch.  402,  384. 

Steamboat  Inspection  Service — Inspection  Certificates  —  Certificates  of  In^ 

spection —  Temporary    Certificate  —  Exhibition  of   Certificates — .Si^ 

stituiefor  Regular  Certificate  —  Revocatian  —  Restriction  —  Completing 

Voyage  after  Certificate  Expires  —  Cotidition  —  When  Certificate  Ex* 

pires  within  Fifteen  Days  of  Sailing  DcUe^  384. 

Act  of  llarcli4,  1011,  Ch.  287,  385. 

Sec.  I.   Temporary  Designations  of  Supervising  Inspectors^  385. 


Sbc.  8.  [Steamhodi  inspection  service  —  permaaieni  indefinite  appropria- 
tions for,  repealed  —  estimates  required.]  All  laws  and  parts  of  laws,  to  the 
extent  that  they  make  a  permanent  indefinite  appropriation  to  pay  salaries  of 
the  Supervising  Inspector-General,  supervising  inspectors,  local  inspectors,  and  * 
assistant  inspectors  of  steam  vessels,  and  clerks  of  the  steamboat  inspectors,  and 
for  contingent  expenses  of  the  Steamboat  Inspection  Service,  are  repealed,  to 
take  effect  from  and  after  June  thirtieth,  nineteen  hundred  and  eleven;  and 
the  Secretary  of  Commerce  and  Labor  shall,  for  the  fiscal  year  nineteen  hun- 
dred and  twelve,  and  annually  thereafter,  submit  to  Congress,  in  the  regular 
Book  of  Estimates,  detailed  estimates  for  salaries  and  contingent  expenses  of 
the  Steamboat  Inspection  Service.    \_S6  Stat.  L.  77 S.] 

The  above  sec  8  ie  from  the  Sundry  Civil  Appropriation  Act  of  June  26,  1910,  oh.  384. 


Aa  Act  To  amend  section  f orty^fonr  hundred  and  twvnty-one  of  the  Revised  Statutes  of  the 
United  States,  as  amended  by  Act  of  June  eleventh,  nineteen  hundred  and  six. 

[Act  of  June  25,  1910,  eH.  402.^ 

[Steamhoat  inspection  service  —  inspection  certificates  —  cerlifi^nte^  of 
inspection  —  temporary  certificate  —  exhibition  of  certificates  —  substitute 
for  regular  certificate  —  revocation  —  restriction  —  completing  voyage  after 
certificate  expires  —  condition  —  when  certificate  expires  unthin  fifteen  days 
of  sailing  date.']  That  section  forty-four  hundred  and  twenty-one  of  the 
Revised  Statutes  of  the  United  States,  as  amended  by  Act  of  Jnne  eleventh, 
nineteen  hundred  and  six,  be,  and  it  is  hereby,  further  amended,  so  as  to  read 
as  follows,  to  wit : 

"  Sec.  4421 .  When  the  inspection  of  a  steam  vessel  is  completed  and  the 
inspectors  approve  the  vessel  and  her  equipment  throughout^  they  shall  make 
and  subscribe  a  certificate  to  the  collector  or  other  chief  officer  of  the  customs  of 
the  district  in  which  such  inspection  has  been  made,  in  accordance  with  the 
form  and  regulations  prescribed  by  the  board  of  supervising  inspectors.  Such 
certificate  shall  be  verified  by  the  oaths  of  inspectors  signing  it,  bisfore  the  chief 
officer  of  the  customs  of  the  district  or  any  other  person  opmpetent  by  law  to 

884 


Aet  «f  JQM  M,  1910.  STEAM  VESSELS.  Aet  of  Xaroh  4,  1911 

administer  oaths.  If  the  inspectors  refuse  to  grant  a  certificate  of  approval, 
they  shall  make  a  statement  in  writing,  and  sign  the  same,  giving  the  reasons 
for  their  disapproval.  Upon  sudi  inspection  and  approval  the  inspectors  shall 
also  make  and  subscribe  a  temporary  certificate,  which  shall  set  forth  sub- 
stantially the  fact  of  such  inspection  and  approval,  and  shall  deliver  the  same 
to  the  master  or  owner  of  the  vessel,  and  shall  keep  a  copy  thereof  on  file  in 
their  office.  The  said  temporary  certificate  shall  be  carried  and  exposed  by 
vessels  in  the  same  manner  as  is  provided  in  section  forty-four  hundred  and 
twenty-three  for  copies  of  the  regular  certificate,  and  the  form  thereof  and  the 
period  during  which  it  is  to  be  in  force  shall  be  as  prescribed  by  the  board  of 
supervising  inspectors,  or  the  executive  committee  thereof,  as  provided  in  sec- 
tion forty-four  hundred  and  five.  And  such  temporary  certificate,  during  such 
period  and  prior  to  the  delivery  to  the  master  or  owner  of  the  copies  of  the 
regular  certificate,  shall  take  the  place  of,  and  be  a  substitute  for,  such  copies 
of  the  regular  certificate  of  inspection,  as  required  by  sections  forty-four  hun- 
dred and  twenty-three,  forty-four  hundred  and  twenty-four,  and  forty-four 
hundred  and  twenty-six,  and  for  the  purposes  of  said  sections,  and  shall  also, 
during  such  period,  be  a  substitute  for  the  regular  certificate  of  inspection,  as 
required  by  section  forty-four  hundred  and  ninety-eight,  and  for  the  purposes 
of  said  section  until  such  regular  certificate  of  inspection  has  been  filed  with 
the  collector  or  other  chief  ofiicer  of  customs.  Such  temporary  certificate  shall 
also  be  subject  to  revocation  in  the  manner  and  under  the  conditions  provided 
in  section  forty-four  hundred  and  fifty-three.  No  vessel  required  to  be  in- 
spected under  the  provisions  of  this  title  shall  be  navigated  without  having  on 
board  an  unexpired  regular  certificate  of  inspection  or  such  temporary  certifi- 
cate: Provided,  however.  That  any  such  vessel,  operated  upon  a  regularly 
established  line  from  a  port  of  the  United  States  to  a  port  of  a  foreign  country 
not  contiguous  to  the  United  States,  whose  certificate  of  inspection  expires  at 
sea,  or  while  said  vessel  is  in  a  foreign  port  or  a  port  of  the  Philippine  Islands 
or  Hawaii,  may  lawfully  complete  her  voyage  without  the  regular  certificate  of 
inspection  or  the  temporary  certificate  required  by  this  section,  and  no  liability 
for  penalties  imposed  by  this  title  for  want  of  such  certificate  shall  be  incurred 
until  her  voyage  shall  have  been  completed :  Provided,  That  said  voyage  shall 
be  so  completed  within  thirty  days  after  the  expiration  of  said  certificate  op  , 
temporary  certificate :  Provided  further.  That  no  such  vessel  whose  certificate 
of  inspection  shall  expire  within  fifteen  days  of  the  date  of  her  sailing  shall 
proceed  upon  her  voyage  to  such  port  of  a  foreign  country  not  contiguous  to  the 
United  States  without  first  having  procured  a  new  certificate  of  inspection  or 
the  temporary  certificate  required  by  this  section."    IS6  Stat.  L.  SSLl 

For  R.  8.  sec  4421,  see  7  Fed.  Stat.  Annot.  172. 

For  R.  S.  tees.  4423,  4424,  4426,  4426,  4498,  see  7  Fed.  Stat.  Annot.  173,  197. 


[Sec.  1.]  [Temporary  designations  of  supervising  inspectors.]  *  ♦  * 
Hereafter  in  the  case  of  the  absence  of  any  supervising  inspector  of  steamboats 
from  his  official  station  the  Secretary  of  Commerce  and  Labor  may  designate 
some  officer  of  the  Steamboat-Inspection  Service  to  perform  the  duties  of  such 
officer  during  his  absence.    [S6  8tai.  L.  1229,] 

This  ifl  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1911, 
cb.  237. 
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SUPERVISING  ARCHITECT. 

See  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS. 


SUPPLIES. 

See  PUBUC  CONTRACTS. 


SUPREME  COURT. 

See  JUDICIARY. 


SURETY  COMPANIES. 

Aet  of  Hareh  28, 1010,  Ch.  100,  386. 

Surety  Bands  by  Corporations  —  Copy  of  Charter  to  Be  Filed  with  Seere^ 
tary  of  the  Treasury  —  Authority  to  Act — Reports  to  Be  Filed — J?/- 
voikng  Authority — Inquiries^  etc.^  386. 


An  Act  To  amenfl  an  Act  apprarvd  Aasoft  tUiteenth,  eiithtMB  liimdx«d  and  aiaaty-fdur, 
entitled  ''An  Act  rdatiTe  to  recognlsancea,  atifnilationiy  bcadi,  and  nndertaUngn,  and  to 
allow  certain  corporationi  to  be  accepted  as  inrety  ttiereon." 

[Acft  of  March  2B,  19 10,  ch*  lOO.] 

[Surety  bonds  by  corporations  —  copy  of  charter  to  be  filed  with  Secretary 
of  the  Treasury  —  authority  to  act  —  reports  to  be  filed  —  revoking  auihority 
—  inquiries,  etc  J]  That  sections  three  and  four  of  the  Act  entitled  *'An  Act 
relative  to  recognizances,  stipulations,  bonds,  and  undertakings,  and  to  allow 
certain  corporations  to  be  accepted  as  surety  thereon/'  be,  and  they  are  hereby, 
amended  so  as  to  read  as  follows : 

"  Sec.  3.  That  every  company,  before  transacting  any  business  under  this 
Act,  shall  deposit  with  the  Secretary  of  the  Treasury  of  the  United  States  a 
copy  of  iti9  charter  or  articles  of  incorporation,  and  a  statement,  signed  and 
sworn  to  by  its  president  and  secretary,  showing  its  assets  and  liabilities.  If 
the  said  Secretary  of  the  Treasury  shall  be  satisfied  that  such  company  ha9 
authority  under  its  charter  to  do  the  business  provided  for  in  this  Act,  and  that 
it  has  a  paid-up  capital  of  not  less  than  two  hundred  and  fifty  thousand  dollars^ 
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in  cash  or  its  equivalent,  and  is  able  to  keep  and  perform  its  contracts,  he  shall 
grant  authority  in  writing  to  such  company  to  do  business  under  this  Act. 

"  Sec.  4.  That  every  such  company  shall,  in  the  months  of  January,  April, 
July,  and  October  of  each  year,  file  with  the  said  Secretary  of  the  Treasury  a 
statement,  signed  and  sworn  to  by  its  president  and  secretary,  showing  its 
assets  and  liabilities,  as  is  required  by  section  three  of  this  Act.  And  the  said 
Secretary  of  the  Treasury  shall  have  the  power,  and  it  shall  be  his  duty,  to 
revoke  the  authority  of  any  such  company  to  transact  any  new  business  under 
this  Act  whenever  in  his  judgment  such  company  is  not  solvent  or  is  conducting 
its  business  in  violation  of  this  Act.  He  may  institute  inquiry  at  any  time  into 
the  solvency  of  said  company  and  may  require  that  additional  security  be  given 
at  any  time  by  any  principal  when  he  deems  such  company  no  longer  sufficient 
aecurity."  [S6  Stat.  L.  2Jlfl.] 

For  SMS.  3  and  4  of  the  Act  of  Aug.  13,  1804,  u  originally  enacted,  see  7  Fed.  Stat. 
Annot.  200. 


TARIFF. 


See  CUSTOMS  DUTIES. 


TAXES. 

Bxtmptum  from,  see  PUBLIC  DEBT. 

And  see  generaUy,  CUSTOMS  DUTIES s  INTERNAL  REVENUE;  TON- 
NAGE DUTIES. 
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TELEGRAPH,  TELEPHONE,  CABLE, 

AND  ELECTRIC  LINES. 

Aet  of  Maroh  4,  1011,  Ch.  288.  388. 

Sec,  /.  Rights  of  Way  for  Electric  Lines  —  Grants  AUawed/or  Fifty  Years  aver 
Public  Lands^  National  Forests^  etc,  —  Official  Afpraoal  Required — 
Forfeiture — Existing  Permits^  388. 

CROS8-REFEBBNGES. 

Application  of  Interstate  Commerce  Act  to.  See  INTERSTATE  COMMERCE' 
WireUss  on  Ocean  Steamers,  tee  SHIPPING  AND  NA  VI G A  TION. 


[Sec.  1.  ]  [Rights  of  way  far  electric  lines  —  grants  aUowed  far  fifty 
years  over  public  lands,  national  forests,  etc.  —  official  approval  required  — 
forfeiture  —  existing  permits.']  ♦  *  ♦  That  the  head  of  the  department 
having  jurisdiction  over  the  lands  be,  and  he  hereby  is,  authorized  and  em- 
poTVered,  under  general  regulations  to  be  fixed  by  him,  to  grant  an  easement  for 
rights  of  way,  for  a  period  not  exceeding  fifty  years  from  the  date  of  the  issu- 
ance of  such  grant,  over,  across,  and  upon  the  public  lands,  national  forests, 
and  reservations  of  the  United  States  for  electrical  poles  and  lines  for  the  trans- 
mission and  distribution  of  electrical  power,  and  for  poles  and  lines  for  tele- 
phone and  telegraph  purposes,  to  the  extent  of  twenty  feet  on  each  side  of  the 
center  line  of  such  electrical,  telephone  and  telegraph  lines  and  poles,  to  any 
citizen,  association,  or  corporation  of  the  TJnited  States,  where  it  is  intended 
by  such  to  exercise  the  right  of  way  herein  granted  for  any  one  or  more  of  the 
purposes  herein  named:  Provided,  That  such  right  of  way  shall  be  allowed 
within  or  through  any  national  park,  national  forest,  military,  Indian,  or  any 
other  reservation  only  upon  the  approval  of  the  chief  officer  of  the  department 
under  whose  supervision  or  control  such  reservation  falls,  and  upon  a  finding 
by  him  that  the  same  is  not  incompatible  with  the  public  interest :  Provided, 
That  all  or  any  part  of  such  right  of  way  may  be  forfeited  and  annulled  by 
declaration  of  the  head  of  the  department  having  jurisdiction  over  the  lands 
for  nonuse  for  a  period  of  two  years  or  for  abandonment 

That  any  citizen,  association,  or  corporation  of  the  United  States  to  whom 
there  has  heretofore  been  issued  a  permit  for  any  of  the  purposes  specified 
herein  under  any  existing  law,  may  obtain  the  benefit  of  this  Act  upon  the 
same  terms  and  conditions  as  shall  be  required  of  citizens,  associations,  or  cor- 
porations hereafter  making  application  under  the  provisions  of  this  statute. 
[S6  Stat.  L.  ItBS.] 

This  is  from  the  Agricultural  Department  Appropriation  Aet  o<  Ifaioh  4»  1911,  dL  888. 


TERRITORIES. 

Aet  of  Mareh  12, 1910,  Ch«  08,  389. 

New  Mexico — Assignment  of  justices  to  Districts  Permitted — Xesi* 
dence^  389. 

Act  of  Aug.  22, 101 1,  ClL  48,  389. 

Local  or  Special  Laws  in  the  Territories '^Irrigation  Districts^  389. 


CBOS8-BEFBBBNOES. 

Admission  of  Arizona  and  New  Mexico^  see  ST  A  TES. 

And  see  generally,  ALASKA;  HAWAIIAN  ISLANDS;  PORTO  RICO. 


Aa  Aet  Authorisinf  tlie  clii«f  Jnstke  and  asaocUte  JmticM  of  the  tnprema  court  of  tlie  Toni- 
tory  of  New  Mexico  to  asiign  tlie  aaid  Judges  to  tlie  aofezal  Judicial  diatrlcta  of  the 
Texxftory. 

[iiet  0/  MoiHih  12,  1910,  eh.  98.'\ 

[New  Mexico  —  assignment  of  justices  to  districts  permitted  —  residence.] 
That  the  chief  justice  and  associate  justices  of  the  supreme  court  of  the  Terri- 
tory of  New  Mexico  are  hereby  vested  with  power  and  authority  to  assign  from 
time  to  time,  as  they  may  deem  proper,  any  or  either  of  said  judges  to  any  or 
either  of  the  respective  judicial  districts  of  said  Territory,  and  each  judge, 
after  assignment,  shall  reside  in  the  district  to  which,  for  the  time  beings  he  may 
le  assigned.    [36  Stat.  L.  £S7.] 


An  Act  To  amend  an  Act  entitled  "An  Act  to  prohibit  the  passage  of  local  or  special  laws  in 
the  Territorieo  of  the  United  States,  to  limit  Territorial  indebtedness,  and  for  other 


purposes.'* 


[Ao$  of  Aug.  29,  1911,  eh.  4d.] 


[Local  or  special  laws  in  the  territories  —  irrigation  districts.'\  That  section 
four  of  the  Act  entitled  ''An  Act  to  prohibit  the  passage  of  local  or  special  laws 
in  the  Territories  of  the  United  States,  to  limit  Territorial  indebtedness,  and 
for  other  purposes,'*  approved  July  thirtieth,  eighteen  hundred  and  eighty-six, 
be,  and  the  same  is  hereby,  amended  as  follows,  to  wit,  by  adding  to  said  section 
the  following: 

''  Provided,  That  the  prohibitions  and  limitations  contained  in  this  section 
shall  not  be  construed  to  apply  to  irrigation  districts  heretofore  or  hereafter 
organized  in  accordance  with  Territorial  laws.*'    [57  Stat.  L.  SS."] 

For  sea  4  of  the  Act  of  July  SO,  1880,  see  7  Fed.  Stat.  Annot.  207. 
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TIMBER  LANDS  AND  FOREST 

RESERVES. 

Aetof  MaFeh  1, 1911,  Ch.  186,  390. 

See.    I.  Conservation  of  Navigable  Water Sy  etc.  —  Agreement  between  States  for 

Authorized^  390. 
2.  Appropriation  for  Co-operating  with  States  for  Fire  Protection  —  Forest 

Lands  on  Watersheds  of  Navigable  Rivers  —  State  Law  Required — 

Expenditures  Limited^  391. 
J.  Appropriations  for  Acptiring^  etc.^  Lands  at  Headwaters  of  Navigable 

Streams —  Limited  to  JQi^t  391. 

4.  National  Forest  Reservation  Commission  —  Members  —  To  Pass  en  Pur- 

chase  of  Lands^  etc.  — Service  of  Members^  391. 

5.  Annual  Reports y  ^gi. 

6.  Location  of  Lands ^  etc.  —  Examination  by  GeologiccU  Survey ^  391. 

7.  Purchase  of  Lands  Approved  by  Commission — Consent  of  States^  392. 
S,   Title^  etc,^  392. 

p.   Timber  and  Mineral  Rights  May  Be  Reserved —  Regulations  Governing^ 

392. 
JO.  Sale  of  Agricultural  Tracts  Not  Needed  for  Public  Uses— Limit  of 
Tracts  —  State  yurisdiction  Resumed—  All  Rights,  etc..  Subject  to  Pro- 
visions of  this  Act,  392. 
//.  Lands  Reserved  Permanently  as  National  Forests  —  Designation  of  Dtvi- 
sions,  392. 

12.  State  yurisdiction  Not  Affected —  Offenses  against  the  United  States 

Excepted,  393. 

13.  Payment  from  Receipts  to  States  for  County  Schools  and  Roads  —  Divi- 

sion —  Maximum  to  Counties,  393. 

14.  Appropriation  for  Expenses  of  Commission  —  Accounts,  393. 

Aet  of  Mareh  4, 1 0 1 1 ,  Ch.  288,  393. 

Sec.  I.  Purchase  of  Timber,  etc.  —  Refunds  to  Depositors,  393. 

CBOSS-BBFEBEirCES. 

Allotments  to  Indians  Living  in  National  Forests,  see  INDIANS. 

Forest  Service,  Statements  of  Expenditure,  etc.,  see  AGRICULTURE. 

Right  of  Way  aver  Electric  Lines,  see  TELEGRAPH,  TELEPHONE,  CABLB^ 

AND  ELECTRIC  LINES. 
And  see  g^n^rzWj,  PUBLIC  LANDS;  PUBLIC  PARKS. 

An  Act  To  enable  any  State  to  cooperate  with  any  other  State  or  States,  or  with  the  United 
States,  for  the  protection  of  the  watersheds  of  navisable  streams,  and  to  appoint  a  com- 
mission for  the  acquisition  of  lands  for  the  purpose  of  conserring  tlM  naTignbtUty  of 
navigable  rivers. 

[Act  of  March  1,  1011,  cH.  186.^ 

[Sbo.  1.]  [Conservation  of  navigable  waters,  etc.  —  agreement  between 
states  for,  authorized.']  That  the  consent  of  the  Congress  of  the  United  States 
is  hereby  given  to  each  of  the  several  States  of  the  Union  to  enter  into  any  agree- 
ment or  compact,  not  in  conflict  with  any  law  of  the  United  States,  with  any 
other  State  or  States  for  the  purpose  of  conserving  the  forests  and  the  water 
supply  of  the  States  entering  into  such  agreement  or  compact     [S6  Stat. 

L.  961.]  . 
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Sec.  2.  lAppropriation  for  co-operating  with  states  for  fire  protection  — 
forest  lands  on  watersheds  of  navigable  rivers  —  state  law  required  —  expendi- 
tures limited.^  That  the  sum  of  two  hundred  thousand  dollars  is  hereby  appro- 
priated and  made  available  until  expended^  out  of  any  moneys  in  the  National 
Treasury  not  otherwise  appropriated,  to  enable  the  Secretary  of  Agriculture  to 
cooperate  with  any  State  or  group  of  States,  when  requested  to  do  so,  in  the 
protection  from  fire  of  the  forested  watersheds  of  navigable  streams ;  and  the 
Secretary  of  Agriculture  is  hereby  authorized,  and  on  such  conditions  as  he 
deems  wise,  to  stipulate  and  agree  with  any  State  or  group  of  States  to  cooperate 
in  the  organization  and  maintenance  of  a  system  of  fire  protection  on  any  pri- 
vate or  state  forest  lands  within  such  State  or  States  and  situated  upon  the 
watershed  of  a  navigable  river:  Provided,  That  no  such  stipulation  or  agree- 
ment shall  be  made  with  any  State  which  has  not  provided  by  law  for  a  system 
of  forest-fire  protection:  Provided  further.  That  in  no  case  shall  the  amount 
expended  in  any  State  exceed  in  any  fiscal  year  the  amount  appropriated  by 
that  State  for  the  aame  purpose  during  the  same  fiscal  year.   IS6  Stat.  L.  961.'] 

Ssc.  3.  [Appropriations  for  acquiring,  etc.,  lands  at  headwaters  of  navi- 
gable streams  —  limited  to  1916.]  That  there  is  hereby  appropriated,  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  ten,  the  sum  of  one 
million  dollars,  and  for  each  fiscal  year  thereafter  a  sum  Hot  to  exceed  two 
million  dollars  for  use  in  the  examination,  survey,  and  acquirement  of  lands 
located  on  the  headwaters  of  navigable  streams  or  those  which  are  being  or 
which  may  be  developed  for  navigable  purposes :  Provided,  That  the  provisions 
of  this  section  shall  expire  by  limitation  on  the  thirtieth  day  of  June,  nineteen 
hundred  and  fifteen.    [86  Stat.  L.  961.] 

Sec.  4.  [National  Forest  Reservation  Commission  —  members  —  to  pass 
on  purchase  of  lands,  etc.  —  service  of  members.]  That  a  commission,  to  be 
known  as  the  National  Forest  Reservation  Commission,  consisting  of  the  Secre- 
tary of  War,  the  Secretary  of  the  Interior,  the  Secretary  of  Apiculture,  and 
two  members  of  the  Senate,  to  be  selected  by  the  President  of  the  Senate,  and 
two  members  of  the  House  of  Representatives,  to  be  selected  by  the  Speaker, 
is  hereby  created  and  authorized  to  consider  and  pass  upon  such  lands  as  may 
be  recommended  for  purchase  as  provided  in  section  six  of  this  Act,  and  to 
fix  the  price  or  prices  at  which  such  lands  may  be  purchased,  and  no  purchases 
shall  be  made  of  any  lands  until  such  lands  have  been  duly  approved  for  pur- 
chase by  said  commission:  Provided,  That  the  members  of  the  commission 
herein  created  shall  serve  as  such  only  during  their  incumbency  in  their  re- 
spective official  positions,  and  any  vacancy  on  the  commission  shall  be  filled  in 
the  manner  aa  the  original  appointment.    [36  Stat.  L.  962.] 

Sec.  5.  [Annual  reports.]  That  the  commission  hereby  appointed  shall, 
through  its  president,  annually  report  to  Congress,  not  later  tiian  the  first  Mon- 
day in  December,  the  operations  and  expenditures  of  the  commission,  in  detail, 
during  the  preceding  fiscal  year.    [36  Stat.  L.  962.  ] 

Sec.  6.  [Location  of  lands,  eic.  —  examination  by  Oeological  Survey.] 
That  the  Secretary  of  Agriculture  is  hereby  authorized  and  directed  to  examine, 
locate,  and  recommend  for  purchase  such  lands  as  in  his  judgment  may  be 
necessary  to  the  regulation  of  the  flow  of  navigable  streams,  and  to  report  to 
the  National  Forest  Reservation  Commission  the  results  of  such  examinations : 
Provided,  That  before  any  lands  are  purchased  by  the  National  Forest  Reserva- 
tion Commission  said  lands  shall  be  examined  by  the  Geological  Survey  and  a 
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report  made  to  the  Secretary  of  Agriculture,  showing  that  the  control  of  such 
lands  will  promote  or  protect  the  navigation  of  streams  on  whose  watersheds 
they  lie.    [S6  Stat.  L.  962.^ 

Sbo.  7.  [Purchase  of  lands  approved  by  commission  —  conseni  of  sUdes.] 
That  the  Secretary  of  Agriculture  is  hereby  authorized  to  purchase,  in  the 
name  of  the  United  States,  such  lands  as  have  been  approved  for  purchase  by 
the  National  Forest  Reservation  Commission  at  the  price  or  prices  fixed  by  said 
commission :  Provided,  That  no  deed  or  other  instrument  of  conveyance  shall 
be  accepted  or  approved  by  the  Secretary  of  Agriculture  under  this  Act  until 
the  legislature  of  the  State  in  which  the  land  lies  shall  have  consented  to  the 
acquisition  of  such  land  by  the  United  States  for  the  purpose  of  preserving 
the  navigability  of  navigable  streams.    [36  8taL  L.  062.] 

Sec.  8.  [Title,  etc.']  That  the  Secretary  of  Agriculture  may  do  all  things 
necessary  to  secure  the  safe  title  in  the  United  States  to  the  lands  to  be  acquired 
under  this  Act,  but  no  payment  shall  be  made  for  any  such  lands  until  the  title 
shall  be  satisfactory  to  the  Attorney-General  and  shall  be  vested  in  the  United 
States.   [S6  Stat.  L.  962.'] 

Sec.  9.  [Timber  and  mineral  rights  m^y  he  reserved  —  regulations  goverty- 
ing.]  That  such  acquisition  may  in  any  case  be  conditioned  upon  the  exception 
and  reservation  to  the  owner  from  whom  title  passes  to  the  United  States  of  the 
minerals  and  of  the  merchantable  timber,  or  either  or  any  part  of  them,  within 
or  upon  such  lands  at  the  date  of  the  conveyance,  but  in  every  case  such  excep- 
tion and  reservation  and  the  time  within  which  such  timber  shall  be  removed 
and  the  rules  and  regulations  under  which  the  cutting  and  removal  of  such 
timber  and  the  mining  and  removal  of  such  minerals  shall  be  done  shall  be 
expressed  in  the  written  instrument  of  conveyance,  and  thereafter  the  mining, 
cutting,  and  removal  of  the  minerals  and  timber  so  excepted  and  reserved  shall 
be  done  only  under  and  in  obedience  to  the  rules  and  regulations  so  expressed. 
[S6  Stat.  L.  962.] 

Sec.  10.  [Sale  of  agricultural  tracts  not  needed  for  public  uses  —  limit  of 
tracts  —  state  jurisdiction  resumed  —  all  rights,  etc.,  subject  to  provisions  of 
this  Act]  That  inasmuch  as  small  areas  of  land  chiefly  valuable  for  agriculture, 
may  of  necessity  or  by  inadvertence  be  included  in  tracts  acquired  under  this 
Act,  the  Secretary  of  Agriculture  may,  in  his  discretion,  and  he  is  hereby 
authorized,  upon  application  or  otherwise,  to  examine  and  ascertain  the  loca- 
tion and  extent  of  such  areas  as  in  his  opinion  may  be  occupied  for  agricultural 
purposes  without  injury  to  the  forests  or  to  stream  flow  and  which  are  not 
needed  for  public  purposes,  and  may  list  and  describe  the  same  by  metes  and 
bounds,  or  otherwise,  and  offer  them  for  sale  as  homesteads  at  their  true  value, 
to  be  fixed  by  him,  to  actual  settlers,  in  tracts  not  exceeding  eighty  acres  in 
area,  under  such  joint  rules  and  regulations  as  the  Secretary  of  Agriculture  and 
the  Secretary  of  the  Interior  may  prescribe;  and  in  case  of  such  sale  the  juris- 
diction over  the  lands  sold  shall,  ipso  facto,  revert  to  the  State  in  which  the 
lands  sold  lie.  And  no  right,  title,  interest,  or  claim  in  or  to  any  lands  acquired 
under  this  Act,  or  the  waters  thereon,  or  the  products,  resources,  or  use  thereof 
after  such  lands  shall  have  been  so  acquired,  shall  be  initiated  or  perfected, 
except  as  in  this  section  provided.    [S6  ^tat.  L.  962.] 

Sec.  11.  [Lamds  reserved  permanently  as  national  forests  —  designation  of 
divisions.]  That,  subject  to  the  provisions  of  the  last  preceding  section,  the  lands 
acquired  under  this  Act  shall  be  permanently  reserved,  held,  and  administered 
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as  national  forest  lands  under  the  provisions  of  section  twenty-four  of  the  Act 
approved  March  third,  eighteen  hundred  and  ninety-one  (volume  twenty-six. 
Statutes  at  Large,  page  eleven  hundred  and  three),  and  Acts  supplemental  to 
and  amendatory  thereof.  And  the  Secretary  of  Agriculture  may  from  time  to 
time  divide  the  lands  acquired  under  this  Act  into  such  specific  national  forests 
and  so  designate  the  same  as  he  may  deem  best  for  administrative  purposes. 
IS6  Stat.  L.  96S.] 

Ibr  the  Act  of  March  3,  1891,  flee  7  Fed.      and  Forest  Resebyes,  10  Fed.  Stat.  Annot^ 
Stat.  Annot.  310.    For  amendatory  and  oup-      404,  and  1909  Supp.  Fed.  Stat  Annot.  661. 
plemental  Acts,  see  the  title  Timbeb  Lands 

Sec.  12.  [State  jvrisdiction  not  affected  —  offenses  against  the  United 
States  excepted.']  That  the  jurisdiction^  both  civil  and  criminal,  over  persons 
upon  tiie  lands  acquired  under  this  Act  shall  not  be  affected  or  changed  by  their 
permanent  reservation  and  administration  as  national  forest  lands,  except  so 
far  as  the  punishment  of  offenses  against  the  United  States  is  concerned,  the 
intent  and  meaning  of  this  section  being  that  the  State  wherein  such  land  is 
situated  shall  not,  by  reason  of  such  reservation  and  administration,  lose  its 
jurisdiction  nor  the  inhabitants  thereof  their  rights  and  privileges  as  citizens 
or  be  absolved  from  their  duties  as  citizens  of  the  State.    [S6  Stat.  L.  OdS.] 

Sec.  13.  [Payment  from  receipts  to  staJtes  for  county  schools  and  roads  — 
division  —  maximum  to  counties.]  That  five  per  centum  of  all  moneys  received 
during  any  fiscal  year  from  each  national  forest  into  which  the  lands  acquired 
under  this  Act  may  from  time  to  time  be  divided  shall  be  paid,  at  the  end  of 
auch  year,  by  the  Secretary  of  the  Treasury  to  the  State  in  which  such  national 
forest  is  situated,  to  be  expended  as  the  State  legislature  may  prescribe  for  the 
benefit  of  ihe  public  schools  and  public  roads  of  the  county  or  counties  in  which 
such  national  forest  is  situated:  Provided,  That  when  any  national  forest  is 
in  more  than  one  State  or  county  the  distributive  share  to  each  from  the  pro^ 
ceeds  of  such  forest  shall  be  proportional  to  its  area  therein :  Provided  further. 
That  there  shall  not  be  paid  to  any  State  for  any  county  an  amount  equal  to 
more  than  forty  per  centum  of  the  total  income  of  such  county  from  all  other 
sources.    \S6  Stat.  L.  96S.] 

Seo.  14.  [Appropriation  for  expenses  of  commission —  accounts.]  That  a 
Bum  sufficient  to  pay  the  necessary  expenses  of  the  commission  and  its  membersi 
not  to  exceed  an  annual  expenditure  of  twenty-five  thousand  dollars,  is  hereby 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 
Said  appropriation  shall  be  immediately  available,  and  shall  be  paid  out  on  the 
audit  and  order  of  the  president  of  the  said  commission,  which  audit  and  order 
shall  be  conclusive  and  binding  upon  all  departments  as  to  the  correctness  of  the 
aocpunts  of  said  commission.   [S6  Stat.  L.  96S.] 


[Sec.  1.]  [Purchase  of  timber,  etc. —  refunds  to  depositors.]  *  *  *  That 
so  much  of  an  Act  entitled  "An  Act  making  appropriations  for  the  Department 
of  Agriculture  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
eight,'*  approved  March  fourth,  nineteen  hundred  and  seven  (Thirty-fourth 
Statutes  at  Large,  pages  twelve  hundred  and  fifty-six  and  twelve  hundred  and 
seventy),  which  provides  for  refunds  by  the  Secretary  of  Agriculture  to  depos* 
iters  of  moneys  to  secure  the  purdiase  price  of  timber  or  the  use  of  lands  or  re^ 
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sources  of  the  national  forests  such  sums  as  may  be  found  to  be  in  excess  of 
amounts  found  actually  due  the  TJnited  States^  be,  and  is  hereby,  amended 
hereafter  to  appropriate  and  to  include  so  much  as  may  be  necessary  to  refund 
or  pay  over  to  the  rightful  claimants  such  sums  as  may  be  found  by  the  Secre- 
tary of  Agriculture  to  have  been  erroneously  collected  for  the  use  of  any  lands, 
or  for  timber  or  other  resourcee  sold  from  lands  located  within,  but  not  a  part 
of,  the  national  forests,  or  for  alleged  illegal  acts  done  upon  such  lands,  which 
acts  are  subsequently  found  to  have  been  proper  and  1^^;  and  the  Secretary 
of  Agriculture  shall  make  annual  report  to  Congress  of  the  amounts  refunded 
hereunder.   [86  Stat.  L.  IZSS.] 

This  ie  from  the  Agricultural  Department  I^>r  that  iMirt  of  the  Act  of  March  4,  1907, 
Appropriation  Act  of  March  4,  1911,  ch.  above  referred  to,  see  1909  Supp.  Fed.  Stat 
2S8.  Annot  666. 


r 


TONNAGE  DUTIES. 

Act  of  Mareh  8, 1910,  Ch.  86,  395. 

Exemption  of  Vessels  Not  Entering  by  Sea^  395. 


Aa  Act  Conceniiiif  tonnafe  duties  on  vessels  entering  otherwise  than  by  sea^ 

[iict  0/  MaTiO^  S,  1910,  oh,  SO.] 

[Exemption  of  vessels  not  entering  by  sea.]  That  vessels  entering  otherwise 
than  by  sea  from  a  foreign  port  at  which  tonnage  or  light-house  dues  or  other 
equivalent  tax  or  taxes  are  not  imposed  on  vessels  of  the  United  States  shall  be 
exempt  from  the  tonnage  duty  of  two  cents  per  ton^  not  to  exceed  in  the  aggre- 
gate ten  cents  per  ton  in  any  one  year,  prescribed  by  section  thirty-six  of  the 
Act  approved  Augost  fifth,  ninete^i  hundred  and  nine,  entitled  ^^An  Act  to 
provide  revenue,  equalize  duties,  and  encourage  the  industries  of  the  United 
States^  and  for  other  purposes."   136  Stat.  L.  flSJ^"] 

For  sec  36  of  the  Act  of  Aug.  6,  1909,  see  1909  Supp.  Fed.  Stat.  Amiot.  828. 


TOWN  SITES. 

See  PUBLIC  LANDS. 


TBADEMARKS. 

Aet  of  Feb.  18, 101  It  Ch.  118,  396. 

Registration  of  Names  Permitted  ^^  Marks  Permitted  Entry  ^^  Prohibit 
tions  —  Immoral^  etc.^  Matter — Flags ^  Insignia^  etc,  —  Similar  to 
Known  Trademarks  —  Marks  with  Only  Names  of  Individuals^  etc,  — 
Unautkorized  Portraits  —  Marks  in  Use  Ten  Years  Permitted — Per' 
missible  Use  of  Names^  396. 


Aa  Act  Sevisiaf  and  amending  tha  atatntaa  relative  to  trada-maika. 

\A€^  0/  Feb.  la^  1911,  eh.  118.'\ 

IBegistration  of  names  permitted  —  marks  permitted  entry  —  prohtbUions 

—  immoral,  etc.,  matter  —  flags,  insignia,  etc.  —  similar  to  known  trademarks 

—  marks  with  only  names  of  individuals,  etc. —  unauthorized  portraits  — 
marks  in  use  ten  years  permitted  —  permissible  use  of  names."]  That  section 
five  of  the  Act  entitled  ^'An  Act  to  authorize  the  registration  of  trade^marks 
used  in  commerce  with  foreign  nations  or  among  the  several  States  or  with 
Indian  tribes,  and  to  protect  the  same/'  approved  February  twentieth^  nineteen 
hundred  and  five,  and  amended  by  an  Act  approved  March  second,  nineteen 
hundred  and  seven,  be,  and  the  same  hereby  is,  further  amended  by  adding  at 
the  end  of  the  section  the  words :  "  Provided  further.  That  nothing  herein  ^all 
prevent  the  registration  of  a  trade-mark  otherwise  registrable  because  of  its 
being  the  name  of  the  applicant  or  a  portion  thereof,"  so  that  the  section  as 
amended  will  read  as  follows : 

''  Sec.  5.  That  no  mark  by  which  the  goods  of  the  owner  of  the  mark  may 
be  distinguished  from  other  goods  of  the  same  class  shall  be  refused  registration 
as  a  trade-mark  on  account  of  the  nature  of  such  mark  unless  such  mark  — 

^'  (a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

**  (b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insignia  of 
the  United  States,  or  any  simulation  thereof,  or  of  any  State  or  municipality, 
or  of  any  foreign  nation,  or  of  any  design  or  picture  that  has  been  or  may  here- 
after be  adopted  by  any  fraternal  society  as  its  emblem :  Provided,  That  trade- 
marks which  are  identical  with  a  registered  or  known  trade-mark  owned  and  in 
use  by  another,  and  appropriated  to  merchandise  of  the  same  descriptive  prop- 
erties, or  which  so  nearly  resemble  a  registered  or  known  trade-mark  owned 
and  in  use  by  another,  and  appropriated  to  merchandise  of  the  same  descriptive 
properties,  as  to  be  likely  to  cause  confusion  or  ipistake  in  the  mind  of  the 
public,  or  to  deceive  purchasers,  shall  not  be  registered:  Provided,  That  no 
mark  which  consists  merely  in  the  name  of  an  individual,  firm,  corporation,  or 
association  not  written,  printed,  impressed,  or  woven  in  some  particular  or 
distinctive  manner  or  in  association  with  a  portrait  of  the  individual,  or  merelj 
in  words  or  devices  which  are  descriptive  of  the  goods  with  which  they  are 
used,  or  of  the  character  or  quality  of  such  goods,  or  merely  a  geographical 
name  or  term,  shall  be  registered  under  the  terms  of  this  Act :  Provided  further. 
That  no  portrait  of  a  living  individual  may  be  registered  as  a  trade-mark  except 
by  the  consent  of  such  individual,  evidenced  by  an  instrument  in  writing :  And 
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provided  further.  That  nothing  herein  shall  prevent  the  registration  of  any 
mark  used  by  the  applicant  or  his  predecessors,  or  by  those  from  whom  title  to 
the  mark  is  derived,  in  commerce  with  foreign  nations  or  among  the  several 
States  or  with  Indian  tribes  which  was  in  actual  and  exclusive  use  as  a  trade- 
mark of  the  applicant,  or  his  predecessors  from  whom  he  derived  title,  for  ten 
years  next  preceding  February  twentieth,  nineteen  hundred  and  five:  Pro- 
vided further.  That  nothing  herein  shall  prevent  the  registration  of  a  trade- 
mark otherwise  registrable  because  of  its  being  the  name  of  the  applicant  or  a 
portion  thereof/'  \S6  Stat  L.  918.] 

For  aee.  6  of  the  Act  of  Feb.  20,  1905,  hereby  amended,  see  10  Fed.  Stat.  Annot.  410. 


TRANSPORTATION. 

See  INTERSTATE  COMMERCE. 
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TREASURY  DEPARTMENT^ 

Aet  of  Mareh  2,  1010,  Ch.  71, 398. 

Sec.  I.   Treasury   Warrants  —  Secretary  May  Delegate  Assistant  Secretaries^  or 
a  Clerk,  to  Sign  —  Effect^  398. 
2.  Repeal,  398. 

Aet  of  June  25,  1910,  Ch.  884«  399. 

Sec,  I,  Enforcing  Laws  Relating  to  the  Treasury  —  Details  Permitted^  399. 

Aet  of  June  25,  1910,  Ch.  886.  399. 

Sec,  /.  Contingent  Expenses — Secretary  to  Designate  Officers  to  Control^  399. 

CBOSS-BBFERBirCES. 

Disbursements  for  Construction  of  Public  Buildings,  see  PUBLIC  MONEY. 

Licensing  Custom-house  Brokers,  see  CUSTOMS  DUTIES. 

Regulations  Concerning  Insecticides,  see  AGRICULTURE. 

Special  Agents,  see  CUSTOMS  DUTIES. 

Supplies  for  Executive  Departments,  see  PUBLIC  CONTRACTS. 

Surety  Bonds  by  Corporations,  see  SURETY  COMPANIES. 

And  see  generally  REVENUE  MARINE— REVENUE  CUTTER  SERVICE. 


An  Act  Amending  tectioni  two  Irandred  and  f orty-tiz  and  two  hnndiod  and  foity-Mffoi 

fiovjsed  Statutes. 

[Aet  of  March  2,  1910,  eh.  71.1 

[Sec.  1.]  ^Treasury  warrants  —  secretary  may  delegate  assistant  secre^ 
taries,  or  a  clerk,  to  sign  —  effect."]  That  section  two  hundred  and  forly-six  of 
the  Revised  Statutes  be  so  amended  as  to  read  as  follows : 

[Sec.  246.]  ^'  The  Secretary  of  the  Treasury  may^  by  an  appointment 
under  his  hand  and  official  seal,  delegate  auAority  to  the  Assistant  Secretaries  of 
the  Treasury  to  sign  in  his  stead,  and  he  may  in  like  manner  delegate  such 
authority  to  a  clerk  in  his  office  to  sign  in  his  name,  all  warrants  for  the  pay- 
ment of  money  into  the  Public  Treasury  and  all  warrants  for  the  disbursement 
from  the  Public  Treasury  of  money  certified  by  the  proper  accounting  officers  of 
the  Treasury  to  be  due  upon  accounts  duly  audited  and  settled  by  them ;  also  all 
accountable  warrants  placing  money  in  the  Treasury  to  the  credit  of  disbursing 
and  other  fiscal  officers,  and  all  appropriations,  repay,  and  transfer  warrants. 
The  warrants  so  signed  by  either  of  the  Assistant  Secretaries  of  the  Treasury 
or  by  the  designated  clerk  shall  be  in  all  cases  of  the  same  validity  as  if  they 
had  been  signed  by  the  Secretary  of  the  Treasury  himself."   [36  Stat.  L.  IBSl.] 

R.  S.  sec  246,  as  it  read  prior  to  this  amendment,  is  given  in  7  Fed.  Stat.  Annot.  368. 

Sec.  2.  [Repeal.]  That  section  two  hundred  and  forty-seven  of  the  Ee- 
vised  Statutes  be,  and  the  same  is  hereby,  repealed.   [S6  8tai.  L.  ISSl.'] 

K  8,  sec.  247  is  set  forth  in  7  Fed.  Stat.  Annot.  368. 
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[Ssc.  1.]  [pnforcing  laws  relating  to  the  Treasury  —  details  permitted.'] 
*  *  *  The  Secretary  of  the  Treasury  is  authorized  to  use  for,  and  in  connec- 
tion with^  the  enforcement  of  the  laws  relating  to  the  Treasury  Department 
and  the  several  branches  of  the  public  service  under  its  control,  not  exceeding 
at  any  one  time,  three  persons  paid  from  the  appropriation  for  the  collection  of 
customs,  three  persons  paid  from  the  appropriation  for  salaries  and  expenses 
of  internal-revenue  agents  or  from  the  appropriation  for  the  foregoing  purpose, 
and  three  persons  paid  from  the  appropriation  for  suppressing  counterfeiting 
and  other  crimes,  but  not  exceeding  four  persons  so  detailed  shall  be  employed 
at  any  one  time  hereunder:  Provided,  That  nothing  herein  contained  shall  be 
construed  to  deprive  the  Secretary  of  the  Treasury  from  making  any  detail  now 
otherwise  authorized  by  existing  law.    [S6  Stat.  L.  7 IS.] 

This  is  from  ths  Suadij  Gfril  AppropriatioB  Act  of  Jims  86,  1910,  dL  884. 


[Sso.  1.]  [ConHngetU  expenses  —  Secretary  to  designate  officers  to  con- 
trol.] ♦  *  *  The  Secretary  of  the  Treasury  is  authorized  to  place  the  con- 
trol and  expenditure  of  the  various  appropriations  made  for  contingent  expenses 
of  the  Treasury  Department  at  Washington,  District  of  Columbia,  under  such 
officer  or  officers  of  the  Treasury  Department  as  he  may  from  time  to  time  de- 
termine proper  or  necessary,  and  the  requirements  and  authority  imposed  by 
sections  two  hundred  and  forty  and  two  hundred  and  forty-one  of  the  Bevised 
Statutes  of  the  United  States  shall  hereafter  be  applicable  to  the  person  or  per- 
sons designated  hereunder  as  fully  as  they  have  heretofore  applied  to  the 
superintendent  of  the  Treasury  building  widi  reference  to  said  appropriations. 
IS6  Stat.  L.  776.] 

This  is  from  the  Ddldeadei  Appropriation  Aet  of  Juno  25,  1910,  dL  886. 
For  R.  8.  MCi.  240,  241,  SM  7  tid.  Stat.  Aanot.  864,  886. 


TRUST  MONEY. 

JfaJUffg  False  Report  cf,  see  FALSE  ACCOUNTS  AND  REPORTS. 


UNIFORMS. 

Aet  of  Hareh  1, 191 1»  Ch«  187.  400. 

Uniforms  of  United  States  —  Punishment  for  DiscrindnaHom  ty  Thioiroi^ 
etc,^  against  Wearers  of^  400. 


Aa  Aet  To  protect  the  dignity  and  honor  of  the  nnif onn  of  the  United  Stntei. 

[Act  of  March  1,  1011,  eh.  187.] 

[Uniforms  of  United  States  —  puniAment  for  discriminaiions  hy  theatres, 
etc.,  against  wearers  of."]  That  hereafter  no  proprietor ^  manager^  or  emploTse 
of  a  theater  or  other  public  place  of  entertainment  or  amusement  in  the  District 
of  Columbia,  or  in  any  Territory,  the  District  of  Alaska  or  Insular  possesion 
of  the  United  States,  shall  make,  or  cause  to  be  made,  any  discrimination 
against  any  person  lawfully  wearing  the  uniform  of  the  Army,  Navy,  Revenue- 
Cutter  Service  or  Marine  Corps  of  the  United  States  because  of  that  uniform, 
and  any  person  making,  or  causing  to  be  made,  such  discrimination  shall  be 
guilty  of  a  misdemeanor,  punishable  by  a  fine  not  exceeding  five  hundred  d(Ar 
lars.    IS6  Siat.  L.  96S.] 


UNITED  STATES  ATTORNEYS. 

See  JUDICIAL  OFFICERS. 


UNITED  STATES  BONDS. 

See  PUBLIC  DEBT. 


UNITED  STATES  COMMISSIONERS. 

See  JUDICIAL  OFFICERS. 


UNITED  STATES  COURTS. 

Suif^  as  Poor  Person,  see  COSTS. 
And  see  generally,  JUDICIARY, 

400 


UNITED  STATES  PRISONS. 

See  PRISONS  AND  PRISONERS. 


VESSELS. 

Stt  SHIPPING  AND  NAVIGATION;  STEAM  VESSELS ;   TONNAGE 
DUTIES. 


WAR    DEPARTMENT   AND    MILITARY 

ESTABLISHMENT. 

Act  of  March  28*  1010,  Ch.  116,  402. 

Sec,  I.  Leaves  of  Absence  to  Officers  at  Service  Schools^  401. 
Horseshoers  and  Farriers  —  Pay^  402. 
Assignments  to  Duty  in  War  Department^  403. 
Additional  Assistant  to  Chief  of  Bureau  of  Insular  Affairs  Authorized — 

Ranh^  Pay^  and  Allowances  —  Title  of  Officers^  403. 
Nurses  —  Pay  Established —  Cumulative  Leaves  of  Absence  —  Allowances 

to  Superintendent^  403. 
Allowance  to  Officers  Separated  from  Their  Horses^  403. 
Interments  of  Officers  and  Men  —  Expenses^  403. 
Purchases  of  Horses  from  Officers  Ordered  to  Distant  Duty^  404. 
Transportation  of  Army  —  Excess  Baggage^  404. 
Transportation  of  Officers*  Horses^  404. 
Transportation    Privileges    to    Young    MetCs    Christian    Association  — 

Transportation  to  Guam^  404. 
Quartermaster's  Supplies  —  Proceeds  from  Sales  Available  for  Following 

Year,  404. 
Ordnance  Contrcuts —  Writing  Required^  404. 

Act  of  April  10,  1010,  Ch.  174,  405. 

Se^.  I.  Volunteers  —  Decision  of  Department  as  to  Date  of  Muster  Conclusive^ 

405- 

Act  of  May  6, 1010,  Ch.  200,  405. 

Commissions  to  Officers  Advanced  on  Retired  List^  405. 

Act  of  June  25, 1010,  Ch.  884,  405. 

Sec,  I,  Limit  of  Quarters  for  Officer s^  405. 

Act  of  June  26,  1010,  Ch.  808,  405. 

Sec,  I,  Army  and  Navy  —  Discharge  Certificates  —  Issued  in  True  Name^  to  Per- 
sons Serving  as  Minors  under  Assumed —  War  with  Spain  and  in 
Philippines  Added — Restriction^  405. 
2,   Title  Amendedy  406. 

Act  of  Jan.  10, 1011,  Ch.  22,  406. 

Officers  to  Be  Dropped  if  Absent  without  Leave^  etc*^  4o6r 
F.  8.  A.  Sapp.— M  401 


Att  «r  muA  M,  mo.  WAR  DEPARTMENT  Aot  tf  Mmh  is,  i»io. 

Act  of  Feb.  27,  1011,  Ch.  166,  406. 

Sec.  J.  Engineer  Corps  Increased —  Extended  ever  Five  Years  —  Original  Va- 
cancies —  Officers  on  River  and  Harbor  Duty  to  Be  Paid  from  Appro- 
priation for  the  Work  —  Details  of  Assistant  Engineers  —  Filling  V^ 
cancies  in  Grade  of  Second  Lieutenants  ^-^  Assignment  of  Gra£iatifig 
Cadets -^Eligibility  for  Appointments  from  Civil  Life — Examinations^ 
etc.f  406. 

Aet  of  Mareh  8,  1011,  Ch.  200,  407. 

Sec.  I.  Detail  to  American  Red  Cross^  407. 

Veterinarians  —  Retirement^  407. 

Paymasters*  Clerks  —  Pay  and  Allowances^  407. 

Details  of  Instructors,  etc,  for  Organized  Militia  —  Vcuancies  from  De- 
tails —  Number  Limited —  Proportion  of  Detached  Officers  —  FUlii^ 
Vcuancies  in  Gt^ade  of  Second  Lieutenants  —  Order  of  Appointment  — 
Quartermaster's  Department  —  Officers  Added^  408. 

Supplies  to  Other  Bureaus,  etc.  —  Payment,  408. 

Remount  Detachments  —  Restriction,  408. 

TransportcUion  to  Revenue-cutter  Service — Young  Metfs  Christian  Asso- 
ciation —  Transportation  to  Guam  —  Officers  on  Official  Duties^  409. 

Retired  Officers  May  Serve  as  Road  Commissioners  for  Alaska  —  Pay^  409. 

Dental  Corps,  409. 

Disbursing  Officer  of  Engineer  Department  —  Payment  of  Pressing  OHi- 
gallons  from  Available  Balances,  410. 

Issue  of  Automatic  Pistols  for  Organized  Militia,  410. 

Line  Officers  —  Promotion  to  Rank  Lost  by  Regimented  Promotion,  411. 

Act  of  March  4,  101 1,  Ch.  242,  411- 

Sec,  /.   Chief  of  Ordnance  —  Interchange  of  Material  Allowed,  411. 

Act  of  March  4,  1011,  Ch.  262,  411. 

Medical  Resente  Corps  —  Retirement,  41 1. 

Act  of  March  4,  1011,  Ch.  266,  413 

Retired  Army,  Navy,  and  Marine  Corps  Officers  to  Receive  Commissions 
for  Increased  Rank,  412. 

Act  of  Dec.  22,  1011,  Ch. ,  412. 

Sec.  I,  Claims  by  Volunteers  for  Pay^  Bounty^  etc,  412. 

CBOSS-BBFERENGES. 

ARTICLES  OF  WAR,  see  that  title. 
Soldiers'  Homes,  see  HOSPITALS  AND  ASYLUMS. 
Soldiers*  Uniforms,  ProtecHon  of,  see  UNIFORMS. 

And   see  generally,  MILITARY  ACADEMY ;    MILITIA;    NATIONAL 
DEFENSE  SECRETS;  RIVERS,  HARBORS,  AND  CANALS, 


An  Act  MaUiif  appropriation  for  the  support  of  the  army  for  the  fiscal  year  endiaf  Joe 

thirtieth,  nineteen  hundred  and  eleven. 

[Aet  of  March  98,  1010,  eh.  119.] 

[Sec.  1.]  [Leaves  of  absence  to  officers  at  service  schools.]  ♦  ♦  ♦  That 
the  provisions  of  section  thirteen  hundred  and  thirty,  Bevised  Statutes,  author- 
izing leaves  of  absence  to  certain  officers  of  the  Military  Academy,  during  the 
]:>eriod  of  the  suspension  of  the  ordinary  academic  studies,  without  deduction 
from  pay  and  allowances,  be,  and  are  hereby,  extended  to  include  officers  on 
duty  exclusively  as  instructors  at  the  service  schools  on  approval  of  the  officer 
in  charge  of  said  schools.    [36  Stat  L.  *M.] 

[Horseshoers  and  farriers  —  pay.]  *  *  *  That  one  of  the  two  "black- 
smiths and  farriers  "  now  authorized  hv  law  for  each  troop  of  cavalry  shaU 
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■ 

hereafter  be  designated  as  '^  horseshoer  "  and  receive  the  pay  of  a  sergeant  of 
cavalry,  and  the  other  shall  hereafter  be  designated  as  "  farrier  "  and  receive 
the  pay  of  a  corporal  of  cavalry ;  and  that  one  of  the  "  mechanics ''  now  au- 
thorized by  law  for  each  battery  of  field  artillery  shall  hereafter  be  designated 
as  ^'  horseshoer  "  and  receive  the  pay  of  a  sergeant  of  artillery.    [36  Stat  L. 

lAssignmenls  to  dviy  in  Wwr  Department. '\  *  *  *  That  no  clerk,  mes- 
senger, or  laborer  at  headquarters  of  divisions,  departments,  posts  commanded 
by  general  officers,  or  office  of  the  Chief  of  Staff,  shall  be  assigned  to  duty  with 
any  bureau  in  the  War  Department    [86  Stat.  L.  2^7. '\ 

^Additional  assistant  to  Chief  of  Bureani  of  Insular  Affairs  avihorized  — 
rank,  pay,  and  allowances —  title  of  officers.]  The  Secretary  of  War  is  hereby 
authorized  to  detail  one  additional  officer  of  the  army  as  assistant  to  the  Chief 
of  the  Bureau  of  Insular  Affairs,  under  the  same  provisions  of  law  in  regard  to 
the  vaoancy  in  the  line  thus  created  and  return  to  the  line  as  govern  in  the  case 
of  the  assistant  authorized  by  the  Act  of  March  second,  nineteen  hundred  and 
seven;  and  the  assistant  herein  authorized  while  serving  in  this  capacity  shall 
have  the  rank,  pay,  and  allowances  of  colonel ;  and  both  officers  detailed  in  the 
Bureau  of  Insular  Affairs  shall  hereafter  be  designated,  while  on  this  duty, 
as  assistants  to  the  chief  of  the  bureau.   IS6  Stat.  L.  2^8,'] 

[Nurses  —  pay  established  —  cwm/ulative  leaves  of  absence  —  allowances 
to  superintendent.^  *  *  *  For  pay  of  one  hundred  nurses  (female)  sixty-seven 
thousand  eight  hundred  and  eighty  dollars ;  and  the  Superintendent  and  mem- 
bers of  the  Female  Nurse  Corps  shall  hereafter  be  paid  at  the  following  rates : 
Superintendent  ]!Turse  Corps,  one  thousand  eight  hundred  dollars  per  annum; 
female  nurses,  fifty  dollars  per  month  for  the  first  period  of  three  years' 
service;  fifty-five  dollars  per  month  for  the  second  period  of  three  years' 
service;  sixty  dollars  per  month  for  the  third  period  of  three  years'  service; 
and  sixty-five  dollars  per  month  after  nine  years'  service  in  said  Nurse  Corps ; 
and  all  female  nurses  shall  hereafter  be  entitled,  in  addition  to  the  rates  of  pay 
af  herein  provided,  to  ten  dollars  per  month  when  serving  beyond  the  limits  of 
the  States  comprising  the  Union  and  the  Territories  of  the  United  States  con- 
tiguous thereto  (excepting  Porto  Rico  and  Hawaii),  and  to  cumulative  leave 
of  absence  with  pay  at  the  rate  of  thirty  days  for  each  calendar  year  of  service 
in  said  corps ;  and  when  serving  as  chief  nurses  their  pay  may  be  increased  by 
authority  of  the  Secretary  of  War,  such  increase  not  to  exceed  thirty  dollars 
per  month;  and  the  superintendent  shall  be  entitled  to  the  same  allowances, 
when  on  duty,  as  the  members  of  the  Nurse  Corps.-  [36  Stat.  L.  2^9.'] 

[Allowance  to  officers  separated  from  their  horses.]  *  *  *  and  hereafter, 
when  an  officer  is  separated  from  his  authorized  number  of  owned  horses 
through  the  nature  of  the  military  service  upon  which  employed,  they  shall 
not  be  deprived  of  forage,  bedding,  shelter,  shoeing,  or  medicines  therefor,  be- 
cause of  such  separation.     [S6  Stat.  L.  SBB.] 

[Interments  of  officers  and  men  —  expenses.]  *  *  *  expenses  of  the  in- 
terment of  officers  killed  in  action  or  who  die  when  on  duty  in  the  field,  or  at 
military  posts  or  on  the  frontiers,  or  when  traveling  under  orders,  and  of  non- 
commissioned officers  and  soldiers ;  and  in  all  cases  where  such  expenses  would 
have  been  lawful  claims  against  the  Government,  reimbursement  may  be  made 
(>f  expenses  heretofore  or  hereafter  incurred  by  individuals  of  burial  and  trans- 
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portation  of  remains  of  officers,  including  acting  assistant  surgeons,  not  to  ex- 
ceed the  amount  now  allowed  in  the  cases  of  officers,  and  for  the  reimbursement 
in  the  cases  of  enlisted  men  not  exceeding  the  amount  now  allowed  in  their 
cases,  may  be  paid  out  of  the  proper  funds  appropriated  by  this  Act,  and  the 
disbursing  officers  shall  be  credited  with  such  reimbursement  heretofore  made ; 
but  hereafter  no  reimbursement  shall  be  made  of  such  expenses  incurred  prior 
to  the  twenty-first  day  of  April,  eighteen  hundred  and  ninety-eight  [^6  Stat. 
L.  258.^ 

[^Purchases  of  horses  from  officers  ordered  to  distant  dviy."]  *  *  *  That 
hereafter  when  a  mounted  officer  is  ordered  to  duty  beyond  the  seas  or  to  make  a 
change  of  station  in  the  United  States  in  which  the  cost  of  transportation  for  his 
authorized  number  of  owned  horses  exceeds  the  sum  at  the  time  allowed  for  that 
purpose  in  the  Army  Regulations,  the  Secretary  of  War  is  authorized,  under 
such  regulations  in  respect  to  inspection  and  valuation  as  he  may  prescribe,  in 
his  discretion  to  permit  the  purchase  of  said  horses  by  the  Quartermaster's 
Department,  at  a  price  not  exceeding  the  average  contract  price  paid  for  horses 
during  the  preceding  fiscal  year,  the  exact  price  to  be  fixed  by  a  board  of  officers. 
[S6  Stat.  L.  26J^.^ 

[Transportation  of  army  —  excess  baggage.^  *  *  *  p^p  transporta- 
tion of  the  army  and  its  supplies,  including  transportation  of  the  troops  when 
moving  either  by  land  or  water,  and  of  their  baggage,  including  the  cost  of 
packing  and  crating:  Provided,  That  hereafter  baggage  in  excess  of  regulation 
change  of  station  allowances  may  be  shipped  with  such  allowances,  and  reim- 
bursement collected  for  transportation  charges  on  such  excess.  [86  Stat.  L. 
266.] 

[Transportation  of  officers'  horses.]  *  *  *  and  hereafter  transportation 
may  be  furnished  for  the  owned  horses  of  an  officer,  not  exceeding  the  number 
authorized  by  law,  from  point  of  purchase  to  his  station,  when  he  would  have 
been  entitled  to  and  did  not  have  his  authorized  number  of  owned  horses 
shipped  upon  his  last  change  of  station,  and  when  the  cost  of  shipment  does  not 
exceed  that  from  his  old  to  his  new  station.    [36  Stai.  L.  256.] 

[Transportation  privileges  to  Young  Mens  Christian  Association  —  tran^ 
portation  to  Oiumi.]  *  *  *  That  when,  in  the  opinion  of  the  Secretary  of 
War,  accommodations  are  available,  transportation  on  vessels  of  the  army 
transport  service  may  be  furnished  the  secretaries  and  supplies  of  the  army  and 
navy  department  of  the  Young  Men's  Christian  Association :  Provided,  further. 
That  when  there  is  cargo  space  available  without  displacing  military  supplies, 
transportation  may  be  provided  for  merchandise  of  American  production  con- 
signed to  residents  and  mercantile  firms  of  the  island  of  Guam,  rates  and  regu- 
lations therefor  to  be  prescribed  by  the  Secretary  of  War.    [86  Stat.  L.  266.  ] 

[Qu4xrtermaster's  supplies  —  proceeds  from  sales  available  for  following 
year.]  *  *  *  Hereafter  all  moneys  arising  from  disposition  of  serviceable 
quartermaster's  supplies  or  stores,  authorized  by  law  and  regulation!^  shall 
remain  available  throughout  the  fiscal  year  following  that  in  which  the  dis- 
position was  effected,  for  the  purposes  of  that  appropriation  from  which  such 
supplies  were  authorized  to  be  supplied  at  the  time  of  the  disposition.  [86  Stat. 
L.  267.] 

[Ordnance  contracts  —  writing  required.]  *  *  *  Hereafter  whenever 
contracts  which  are  not  to  be  performed  within  sixty  days  are  made  on  behalf 
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of  the  Government  by  the  Chief  of  Ordnance,  or  by  officers  under  him  author- 
ized to  make  them,  and  are  in  excess  of  five  hundred  dollars  in  amount,  such 
contracts  shall  be  reduced  to  writing  and  signed  by  the  contracting  parties  with 
their  names  at  the  end  thereof.  In  all  other  cases  contracts  shall  be  prepared 
under  such  regulations  as  may  be  prescribed  by  the  Chief  of  Ordnance.  [56 
Stat  L.  £61.] 


[Ssc.  1.]  \_Volunteers — ^decision  of  Department  as  to  date  of  muster  con- 
clvsive.]  *  *  *  Hereafter  in  administering  the  Act  of  Congress  approved 
February  twenty-fourth,  eighteen  hundred  and  ninety-seven,  entitled  "An  Act 
to  provide  for  the  relief  of  certain  officers  and  enlisted  men  of  the  volunteer 
forces,"  the  decision  of  the  War  Department  as  to  the  right  of  any  person  to 
be  held  and  considered  to  have  been  mustered  into  the  service  of  the  United 
States  under  the  provisions  of  said  Act  shall  be  conclusive,  and  no  claims  shall 
be  allowed  or  considered  under  said  Act  after  the  first  day  of  January,  nine- 
teen hundred  and  eleven.    [36  Stat.  L.  SSJ^.] 

This  is  from  the  Military  Academy  Appropriation  Act  of  April  10,  1910,  ch.  174. 


Aa  Act  To  anthoriM  commiMions  to  issue  in  the  cases  of  officers  of  the  axmy  retired  with 

increased  rank. 

[Act  of  May  0,  1910,  ch.  200.] 

[^Commissions  to  cffficers  advanced  on  retired  list.]  That  officers  of  the  army 
on  the  retired  list  whose  rank  has  been,  or  shall  hereafter  be,  advanced  by 
operation  of  or  in  accordance  with  law  shall  be  entitled  to  and  shall  receive 
commissions  in  accordance  with  such  advanced  rank.    [86  Stat.  L.  8^7.] 


[Sec  1.]  [Limit  of  quarters  for  officers.']  *  *  *  That  hereafter  no  money 
appropriated  for  military  posts  shall  be  expended  for  the  construction  of  quar- 
ters for  officers  of  the  army,  or  for  barracks  and  quarters  for  the  artillery  the 
total  cost  of  which,  including  the  heating  and  plumbing  apparatus,  wiring  and 
fixtures,  shall  exceed,  in  the  case  of  quarters  of  a  general  officer,  the  sum  of 
fifteen  thousand  dollars,  of  a  colonel  or  an  officer  above  the  rank  of  captain, 
twelve  thousand  dollars,  and  of  an  officer  of  and  below  the  rank  of  captain,  nine 
thousand  dollars.    [86  Stat.  L.  121.] 

This  is  from  the  Sundry  CSvil  Appropriation  Act  of  June  25,  1910,  ch.  384. 


An  Act  For  the  relief  of  soldiers  and  sailors  who  enlisted  or  served  under  assumed  names* 
while  minors  or  otherwise,  in  the  army  or  navy,  during  the  war  of  the  reheUion,  the  war 
with  Spain,  or  the  Philippine  insurrection. 

[Aet  of  June  25,  1910,  oh.  393.1 

[Seo.  1.]  [Army  and  Navy  —  discharge  certificates  —  issued  in  true 
name,  to  persons  serving  as  minors  under  assumed  —  war  tuith  Spain  and  in 
Philippines  added  —  restriction.]  That  the  Act  entitled  "An  Act  for  the  re- 
lief of  soldiers  and  sailors  who  enlisted  or  served  under  assumed  names,  while 
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minors  or  otherwise,  in  the  army  or  navy,  during  the  war  of  the  rebellion,"  ap- 
proved April  fourteenth,  eighteen  hundred  and  ninety,  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 

That  the  Secretary  of  War  and  the  Secretary  of  the  Navy  be,  and  they  are 
hereby,  authorized  and  required  to  issue  certificates  of  discharge  or  orders  of 
acceptance  of  resignation,  upon  application  and  proof  of  identity,  in  the  true 
name  of  such  persons  as  enlisted  or  served  under  assumed  names,  while  minors 
or  otherwise,  in  the  army  and  navy  dui;ing  the  war  of  the  rebellion,  the  war 
with  Spain,  or  the  Philippine  insurrection,  and  were  honorably  discharged 
therefrom.  Applications  for  said  certificates  of  discharge  or  amended  orders  of 
acceptance  of  resignation  may  be  made  by,  or  on  behalf  of,  persons  entitled  to 
them ;  but  no  such  certificate  or  order  shall  be  issued  where  a  name  was  as8un[ied 
to  cover  a  crime  or  to  avoid  its  consequence.   \_S6  Stat  L.  8^.^ 

Sec.  2.  [Title  tmiended.']  That  the  title  of  said  act  be  amended  so  as  to 
read  as  follows :  "An  Act  for  the  relief  of  soldiers  and  sailors  who  enlisted  or 
served  under  assumed  names,  while  minors  or  otherwise,  in  the  army  or  navy, 
during  the  war  of  the  rebellion,  the  war  with  Spain,  or  the  Philippine  insurreo- 
tion."    [86  Stat.  L.  825.] 

For  the  Act  of  April  14,  1800,  hereby  amended,  aee  7  Fed.  Stat.  Annot.  1077. 


Aa  Act  Aathorising  the  President  to  drop  officers  from  the  rolls  of  the  tnny  vnder  certain 

conditions. 

[Act  of  Jan.  19,  1911,  eh.  22.} 

[Officers  to  be  dropped  if  absent  mthovi  leave,  etc.]  That  the  President  be, 
and  he  is  hereby,  authorized  to  drop  from  the  rolls  of  the  army  any  officer  who  is 
absent  from  duty  three  months  without  leave,  or  who  has  been  absent  in  confine- 
ment in  a  prison  or  penitentiary  for  more  than  three  months  after  final  con- 
viction by  a  civil  court  of  competent  jurisdiction;  and  no  officer  so  dropped 
shall  be  eligible  for  reappointment    [86  Stat.  L.  89 Jf^.] 


Sec.  6.  [Engineer^  Corps  increased  —  extended  over  five  years  —  original 
vacancies  —  officers  on  river  amd  harbor  duty  to  be  paid  from  appropriation  far 
the  work  —  details  of  assistant  engineers  —  filling  vacancies  in  grade  of  second 
lieutenants  —  assignment  of  graduating  cadets  —  eligibility  for  appaintmenta 
from  civil  Ufe  —  examinations,  etc.]  That  the  Corps  of  Engineers  of  the 
United  States  Army  is  hereby  increased  by  five  colonels,  six  lieutenant  colonels, 
nineteen  majors,  seventeen  captains,  and  thirteen  first  lieutenants.  The  in- 
crease in  each  grade  hereby  provided  for  shall  be  extended  over  a  period  of  five 
years  as  nearly  as  practicable,  and  the  original  vacancies  hereby  created  in  each 
grade  shall  be  filled  by  promotion  from  the  next  lower  grade  in  accordance  with 
existing  law :  Provided,  That  officers  of  the  Corps  of  Engineers,  when  on  duty 
nnder  the  Chief  of  Engineers,  connected  solely  with  the  work  of  river  and 
harbor  improvements  may,  while  so  employed,  be  paid  their  pay  and  commuta- 
tion of  quarters  from  the  appropriations  "for  the  work  or  works  upon  which  they 
are  employed :  Provided  further.  That  whenever  it  shall  be  necessary,  in  order 
to  properly  prosecute  works  of  river  and  harbor  improvement,  the  Chief  of 
Engineers  is  authorized  to  detail  for  duty  in  chai^  of  river  and  harbor  districts 
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or  as  members  of  boards  of  engineers  any  assistant  engineers  in  the  employ  of 
the  Engineer  Bureau  of  the  War  Department.  Vacancies  in  the  grade  of 
second  lieutenant  in  the  Corps  of  Engineers  shall  hereafter  be  filled,  as  far  as 
may  be  consistent  with  the  interests  of  the  military  service,  by  promotions  from 
the  Corps  of  Cadets  at  the  United  States  Military  Academy :  Provided,  That 
vacancies  remaining  in  any  fiscal  year  after  the  assignment  of  cadets  of  the 
class  graduating  in  that  fiscal  year  may  be  filled  from  civil  life  as  hereinafter 
provided :  And  provided  further.  That  the  proportion  of  any  graduating  class 
assigned  to  the  Corps  of  Engineers  shall  not  be  less  than  the  proportion  which 
the  total  number  of  officers  authorized  at  date  of  graduation  for  that  corps  bears 
to  the  total  number  of  officers  authorized  at  same  date  for  all  branches  of  the 
Army  to  which  cadets  are  eligible  for  promotion  upon  graduation,  except  when 
such  a  proportionate  number  is  more  ^an  the  number  of  vacancies  existing  at 
date  of  graduation  plus  the  number  of  retirements  due  to  occur  in  the  Corps  of 
Engineers  prior  to  the  first  day  of  the  following  January.  To  become  eligible 
for  examination  and  appointment,  a  civilian  candidate  for  the  appointment 
as  second  lieutenant  must  be  an  unmarried  citizen  of  the  United  States  between 
the  ages  of  twenty-one  and  twenty-nine,  who  holds  a  diploma  showing  gradua- 
tion in  an  engineering  course  from  an  approved  technical  school,  and  is  eligible 
for  appointment  as  a  junior  engineer  under  the  Engineer  Bureau  of  the  War 
Department  Selection  of  eligible  civilians  for  appointment,  including  term  of 
probation,  shall  be  made  as  the  result  of  such  competitive  examination  into  the 
mental,  moral,  and  physical  qualifications,  and  under  such  rules  and  regulations 
as  shall  be  recommended  by  the  Chief  of  Engineers  and  approved  by  the  Secre- 
tary of  War.    [36  Stat.  L.  967.] 

The  above  sec  5  is  from  the  Biver  and  Harbor  Appropriation  Act  of  Feb.  27,  1911,  eh. 
166. 


An  Act  Making  appropriation  for  the  anpport  of  the  Army  for  the  fiscal  year  anding  Jnna 

thirtieth,  nineteen  hnndred  and  twelve. 

lAct  of  March  3,  1911,  oh.  209.] 

[Sbc.  1.]  [Detail  to  Americaoh  Bed  Cross.]  *  ♦  *  That  hereafter  the 
Secretary  of  War  is  hereby  authorized  to  detail  an  officer  of  the  Medical  Corps 
to  take  charge  of  the  first-aid  department  of  the  American  Bed  Cross.  [36 
Stat.  L.  lOJ^l.] 

[Veteriruirians  —  retirement.]  ♦  *  *  That  hereafter  so  much  of  section 
twenty,  of  the  Act  approved  February  second,  nineteen  hundred  and  one,  as 
provides  that  veterinarians  shall  receive  the  pay  and  allowances  of  second 
lieutenants,  mounted,  shall  be  interpreted  to  authorize  their  retirement  imder 
the  laws  governing  the  retirement  of  second  lieutenants.    [88  Stat.  L.  1042.] 

For  the  Act  of  Feb.  2,  1901,  see  7  Fed.  Stat.  Annot.  94S. 

[Paymasters'  clerks  —  pay  and  allowances.]  *  *  *  Hereafter  the  pay 
and  allowances  of  Army  paymasters'  clerks  shall  be  the  same  as  provided  by  law 
for  Navy  paymasters'  clerks  on  shore  duty,  and  they  shall  also  be  entitled  to 
the  same  right  of  retirement  mth  the  same  Retired  pay  as  is  now  allowed  Kavy 
paymasters'  clerks:  Provided,  That  Army  paymasters'  clerks  shall  be  subject 
to  the  rules  and  articles  of  war.   [S6  Stat  L.  lOJ^.] 
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{^Details  of  instructors,  etc.,  for  organized  militia  —  vacancies  from  details 

—  nmnher  limited  —  proportion  of  detached  officers  —  filltng  vacancies  in  grade 
of  second  lievienanis  —  order  of  appointment  —  Qiuirtermaster's  Department 

—  officers  added J\  *  *  *  Upon  tiie  requjest  of  the  govemore  of  the  several 
States  and  Territories  concerned,  the  President  may  detach  officers  of  the  active 
list  of  the  Army  from  their  proper  commands  for  duty  as  inspectors  and  in- 
structors of  the  Organized  Militia,  as  follows,  namely :  Not  to  exceed  one  officer 
for  each  regiment  and  separate  battalion  of  infantry,  or  its  equivalent  of  other 
troops:  Provided,  That  line  officers  detached  for  duty  with  the  Organized 
Militia  under  the  provisions  hereof,  together  with  those  detached  from  their 
proper  commands,  under  the  provisions  of  law,  for  other  duty  the  usiial  period 
of  which  exceeds  one  year,  shall  be  subject  to  the  provisions  of  section  twenty- 
seven  of  the  Act  approved  February  second,  nineteen  hundred  and  one,  widi 
reference  to  details  to  the  staff  corps,  but  the  total  number  of  detached  officers 
hereby  made  subject  to  these  provisions  shall  not  exceed  two  hundred :  And  pro- 
vided further.  That  the  number  of  such  officers  detached  from  each  of  the 
several  branches  of  the  line  of  the  Army  shall  be  in  proportion  to  the  author- 
ized commissioned  strength  of  that  branch;  they  shall  be  of  the  grades  first 
lieutenant  to  colonel,  inclusive,  and  the  number  detached  from  each  grade  shall 
be  in  proportion  to  the  number  in  that  grade  now  provided  by  law  for  the  whole 
Army.  The  vacancies  hereby  caused  or  created  in  the  grade  of  second  lieuten- 
ant shall  be  filled  in  accordance  with  existing  law,  one-half  in  each  fiscal  year 
until  the  total  number  of  vacancies  shall  have  been  filled :  Provided,  That  here- 
after vacancies  in  the  grade  of  second  lieutenant  occurring  in  any  fiscal  year 
shall  be  filled  by  appointment  in  the  following  order,  namely :  First,  of  cadets 
graduated  from  the  United  States  Military  Academy  during  that  fiscal  year; 
second,  of  enlisted  men  whose  fitness  for  promotion  shall  have  been  determined 
by  competitive  examination;  third,  of  candidates  from  civil  life  between  the 
ages  of  twenty-one  and  twenty-seven  years.  The  President  is  authorized  to 
make  rules  and  regulations  to  carry  these  provisions  into  effect:  Provided, 
That  the  Quartermaster's  Department  is  hereby  increased  by  two  colonels,  three 
lieutenant  colonels,  seven  majors,  and  eighteen  captains,  tne  vacancies  thus 
created  to  be  filled  by  promotion  and  detail  in  accordance  with  section  twenty- 
six  of  the  Act  approved  February  second,  nineteen  hundred  and  one.  [_86  Stai. 
L.  10^6.1 

[Supplies  to  other  bureanis,  etc.  —  payment.]  *  *  *  That  hereafter  when 
under  the  Army  Regulations  subsistence  supplies  are  furnished  to  another 
bureau  of  the  War  Department,  or  to  another  executive  department  of  the  Gov- 
ernment or  employees  thereof,  payment  therefor  shall  be  made  in  cash  by  the 
proper  disbursing  officer  of  the  bureau,  office,  or  department  concerned,  or  by 
the  employee  to  whom  the  sale  is  made.  When  the  transaction  is  between  two 
bureaus  of  the  War  Department  the  price  to  be  charged  shall  be  the  contract  or 
invoice  price  of  the  supplies.  When  the  transaction  is  between  the  Subsistence 
Department  and  another  executive  department  of  the  Government  or  employees 
thereof,  the  price  to  be  charged  shall  include  the  contract  or  invoice  price  and 
ten  per  centum  additional  to  cover  wastage  in  transit,  and  the  cost  of  trans* 
portation.   [56  Stat.  L.  i0^7.] 

[Remount  detachments  —  restriction^]  ♦  *  *  That  hereafter  from  the  en- 
listed force  of  the  Army  now  provided  by  law  the  President  may  authorize  the 
organization  of  remount  detadiments  at  each  of  the  remount  depots,  and  may 
authorize  the  appointment  therein  of  such  noncommissioned  officers,  mechanioa, 
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artificers,  farriers,  horseshoers,  and  cooks  as  may  be  necessary  for  the  adminis* 
tration  of  such  remount  depots :  Provided,  That  nothing  herein  shall  be  so  con- 
strued as  to  authorize  an  increase  in  the  total  number  of  enlisted  men  of  the 
Army  now  authorized  by  law.   \S6  8tai.  L.  lOJfi.'] 

[Transportation  to  revenue-cutter  service  —  Yovng  Men's  Christian  As- 
sociation —  transportation  to  Ouam  —  officers  on  official  duties.]  *  *  *  That 
hereafter  when,  in  the  opinion  of  the  Secretary  of  War,  aecommodations  are 
available,  transportation  on  vessels  of  the  Army  transport  service  may  be  fur- 
nished the  officers^  employees,  and  enlisted  men  of  the  Bevenue-Cutter  Service, 
and  their  families,  without  expense  to  the  United  States,  and  also  secretaries 
and  supplies  of  the  Army  and  Navy  department  of  the  Young  Men's  Chris- 
tian Association :  Provided  further,  That  hereafter  when  there  is  cargo  space 
available  without  displacing  military  supplies,  transportation  may  be  provided 
for  merchandise  of  American  production  consigned  to  residents  and  mercantile 
firms  of  the  island  of  Guam,  rates  and  regulations  therefor  to  be  prescribed  by 
the  Secretary  of  War :  Provided  further.  That  hereafter  in  the  performance  of 
their  official  and  military  duties  officers  of  the  Army  are  authorized,  under  such 
regulations  as  may  be  established  by  the  Secretary  of  War,  to  use  means  of 
transportation  herein  provided  for.    [S6  Stat.  L.  1061.'] 

[Retired  officers  may  serve  as  road  commissioners  for  Alaska  —  pay.] 
*  *  *  That  hereafter  the  Secretary  of  War  may,  in  his  discretion,  assign 
suitable  retired  officers  of  the  Army  to  active  duty  as  members  of  the  board  of 
road  commissioners  for  Alaska,  and  in  the  case  of  any  officer  so  assigned  the 
provisions  of  so  much  of  the  Act  of  Congress  approved  April  twenty-third,  nine- 
teen hundred  and  four,  entitled  ^^An  Act  making  appropriations  for  the  sup- 
poYt  of  the  Army  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  five,  and  for  other  purposes,''  as  relates  to  the  assignment  of  retired  officers 
to  active  duty  shall  apply.    [86  Stat.  L.  1062.] 

[Dental  corps.]  *  *  *  Hereafter  there  shall  be  attached  to  the  Medical 
Department  a  dental  corps,  which  shall  be  composed  of  dental  surgeons  and 
acting  dental  surgeons,  the  total  number  of  which  shall  not  exceed  the  pro- 
portion of  one  to  each  thousand  of  actual  enlisted  strength  of  the  Army;  the 
number  of  dental  surgeons  shall  not  exceed  sixty,  and  the  number  of  acting 
dental  surgeons  shall  be  such  as  may,  from  time  to  time,  be  authorized  by  law. 
All  original  appointments  to  the  dental  corps  shall  be  as  acting  dental  surgeons, 
who  shall  have  the  same  official  status,  pay,  and  allowances  as  the  oontract) 
dental  surgeons  now  authorized  by  law.  Acting  dental  surgeons  who  have 
flerved  three  years  in  a  manner  satisfactory  to  the  Secretary  of  War  shall  be 
eligible  for  appointment  as  dental  surgeons,  and,  after  passing  in  a  satisfactory 
manner  an  examination  which  may  be  prescribed  by  the  Secretary  of  War,  may 
be  commissioned  with  the  rank  of  first  lieutenant  in  the  dental  corps  to  fill  the 
vacancies  existing  therein.  Officers  of  the  dental  corps  shall  have  rank  in  such 
corps  according  to  date  of  their  commissions  therein  and  shall  rank  next  below 
officers  of  the  Medical  Reserve  Corps.  Their  right  to  conunand  shall  be  lim- 
ited to  the  dental  corps.  The  pay  and  allowances  of  dental  surgeons  shall  be 
those  of  first  lieutenants,  including  the  right  to  retirement  on  account  of  age  or 
disability,  as  in  the  case  of  other  officers:  Provided,  TTiat  the  time  served  by 
dental  surgeons  as  acting  dental  or  contract  dental  surgeons  shall  be  reckoned  in 
computing  the  increased  service  pay  of  such  as  are  commissioned  under  this 
Act.    The  appointees  as  acting  dental  surgeons  must  be  citizens  of  the  United 
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States  between  twenty-one  and  twenty-seven  years  of  age,  graduates  of  a 
standard  dental  college,  of  good  moral  character  and  good  professional  eduea- 
^  tion,  and  ithey  shall  be  required  to  pass  the  usual  physical  examination  required 
for  appointment  in  the  Medical  Corps,  and  a  professional  examination  which 
shall  include  tests  of  skill  in  practical  dentistry  and  of  proficiency  in  the  usual 
subjects  of  a  standard  dental  college  course:  Provided,  That  the  contract  dental 
surgeons  attached  to  the  Medical  Department  at  the  time  of  the  passage  of  this 
Act  may  be  eligible  for  appointment  as  first  lieutenants,  dental  corps,  without 
limitation  as  to  age :  And  provided  further.  That  the  professional  examination 
for  such  appointment  may  be  waived  in  the,  case  of  contract  dental  surgeons  in 
the  service  at  the  time  of  the  passage  of  this  Act  whose  efficiency  reports  and 
entrance  examinations  are  satisfactory.  The  Secretary  of  War  is  authorized 
to  appoint  boards  of  three  examiners  to  conduct  the  examinations  herein  pre- 
scribed, one  of  whom  shall  be  a  surgeon  in  the  Army  and  two  of  whom  shall  be 
selected  by  the  Secretary  of  War  from  the  commissioned  dental  surgeons.  \_S6 
atai.  L.  1064.'] 

[Disbursing  officer  of  Engineer  Department  —  payment  of  pressing  obit- 
gaiions  from  available  balances.]  *  ♦  ♦  Hereafter  whenever  pressing 
obligations  are  required  to  be  paid  by  a  disbursing  officer  of  the  Engineer  De- 
partment and  there  is  an  insufficient  balance  to  his  official  credit  under  the 
proper  appcopriation  or  appropriations  for  the  purpose,  he  is  authorized  to 
make  payment  from  the  total  available  balance  to  his  official  credit,  provided 
sufficient  funds  under  the  proper  appropriation  or  appropriations  have  been 
allotted  by  the  Chief  of  Engineers  for  the  expenditure.  When  such  disburse- 
ments are  made  the  accounts  of  the  disbursing  officer  shall  show  the  charging 
of  the  proper  appropriations,  the  balances  under  which  will  be  adjusted  by  the 
disbursing  officer  on  receipt  of  funds  or  by  the  accounting  officers  of  the  Treas- 
ury.  [S6  Stat.  L.  1056.] 

[Itisue  of  automatic  pistols  for  Orgamzed  Militia^]  ♦  *  «  That  whenever 
in  his  opinion  a  sufficient  number  of  automatic  pistols  of  the  standard  service 
type,  holsters,  and  pistol-cartridge  boxes  therefor,  shall  have  been  procured 
and  be  available  for  the  purpose,  the  Secretary  of  War  is  hereby  authorized  to 
issue,  on  the  requisition  of  the  governors  of  the  several  States  and  Territories, 
or  of  the  commanding  general  of  the  Militia  of  the  District  of  Columbia,  such 
number  of  standard  pistols,  holsters,  and  pistol-cartridge  boxes  therefor  as  are 
required  for  arming  all  of  the  Organized  Militia  in  said  States,  Territories,  and 
District  of  Columbia,  without  charging  the  cost  or  value  thereof,  or  any  expense 
connected  therewith,  against  the  allotment  to  said  State,  Territory,  or  District 
of  Columbia,  out  of  the  annual  appropriation  provided  by  section  sixteen  hun- 
dred and  sixty-one  of  the  Revised  Statutes,  as  amended,  or  requiring  payment 
therefor,  and  to  exchange,  without  receiving  any  money  credit  therefor,  ammu- 
nition, or  parts  thereof,  suitable  to  the  new  standard  pistol,  round  for  round, 
for  corresponding  ammunition  suitable  to  the  old  revolver  theretofore  issued  to 
aaid  States,  Territory,  or  District  by  the  United  States:  Provided,  That  the 
said  standard  pistols,  holsters,  and  pistol-cartridge  boxes  therefor  shall  be  re- 
ceipted for  and  shall  remain  the  property  of  the  United  States  and  be  an- 
nually accounted  for  by  the  governors  of  the  States  and  Territories  and  the 
commanding  general  of  the  Militia  of  the  District  of  Columbia  as  now  required 
by  law,  and  that  each  State,  Territory,  and  District  shall,  on  receipt  of  the  new 
pistols,  holsters,  and  pistol-cartridge  boxes,  and  ammunition,  turn  in  to  the 
Ordnance  Department  of  the  United   States   Army,  without  receiving  any 
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money  credit  therefor  and  without  expense  for  transportation,  all  United  States 
revolvers  and  ammunition  therefor,  holsters,  and  revolver-cartridge  boxes  now 
in  its  possession.   \S6  Stat.  L.  1067.'\ 

[Line  offlcers  —  promotion  to  rank  lost  by  regimental  promotion.]  *  *  * 
On  and  after  the  passage  of  this  Act,  every  line  officer  on  the  active  list  below 
the  grade  of  colonel  who  has  lost  in  lineal  rank  through  the  system  of  regimental 
promotion  in  force  prior  to  October  first,  eighteen  hundred  and  ninety,  may, 
in  the  discretion  of  the  President,  and  subject  to  examination  for  promotion  as 
prescribed  by  law,  be  advanced  to  higher  grades  in  his  arm  up  to  and  including 
the  grade  of  colonel,  in  accordance  with  the  rank  he  would  have  been  entitled 
to  hold  had  promotion  been  lineal  throughout  his  arm  or  corps  since  the  date  of 
his  entry  into  the  arm  or  corps  to  which  he  permanently  belongs:  Provided, 
That  officers  advanced  to  higher  grades  under  the  provisions  of  this  Act  shall 
be  additional  officers  in  those  grades:  Provided  further.  That  nothing  in  this 
Act  shall  operate  to  interfere  with  or  retard  the  promotion  to  which  any  officer 
would  be  entitled  under  existing  law:  And  provided  further,  That  the  officers 
aclvanced  to  higher  grades  under  this  Act  shall  be  junior  to  the  officers  who  now 
rank  them  under  existing  law,  when  these  officers  |bave  reached  the  same  grade. 
[56  Stat.  L.  1068.'] 


[Sec.  1,]  [Chief  of  Ordnance  —  interchange  of  material  allowed.]  *  *  * 
The  Chief  of  Ordnance,  in  conducting  manufacturing  or  similar  operations 
under  any  particular  appropriation  heretofore  or  hereafter  made,  is  authorized 
to  use  material  procured  under  any  appropriation  and  to  replace  the  same  in 
kind  or  otherwise:  Provided,  That  in  doing  so  the  methods  shall  be  such  that 
each  appropriation  will  be  charged  with  the  full  value  of  the  material  used  in 
carrying  out  its  object.   [36  Stat.  L.  ISJ^.] 

This  is  from  the  Fortifications,  etc..  Appropriation  Act  of  Idarch  4,  1911,  ch.  242. 


Aa  Act  To  amend  an  Act  entitled  "An  Act  providing  for  the  retirement  of  certain  medical 
ofBcexB  of  the  Army,**  approved  Jtme  twenty-second,  nineteen  htmdred  and  ten.' 

[Act  of  March  4,  1911,  eh.  B6B.] 

{Medical  Reserve  Corps  —  retirement]  That  the  Act  approved  June 
twenty-second,  nineteen  hundred  and  ten,  entitled  "An  Act  providing  for  the 
retirement  of  certain  medical  officers  of  the  Army,''  be,  and  the  same  is  hereby, 
amended  as  follows : 

Strike  out  the  words  "  in  the  War  of  the  Rebellion,"  following  the  words 
"  enlisted  man,"  in  said  Act,  so  that  the  Act  as  amended  will  read : 

"  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  any  officer  of  the  Medical  Re- 
serve Corps  who  shall  have  reached  the  age  of  seventy  years,  and  whose  total 
active  service  in  the  Army  of  the  United  States,  Regular  or  Volunteer,  as  such 
officer,  and  as  contract  or  acting  assistant  surgeon,  and  as  an  enlisted  man, 
shall  equal  forty  years,  may  thereupon,  in  the  discretion  of  the  President,  be 
placed  upon  the  retired  list  of  the  Army  with  the  rank,  pay,  and  allowances  of 
a  first  lieutenant"  [S6  Stat.  L.  18^8.] 
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AtH  Pi  lUnh  4,  1911. 


WAR  DEPARTMENT,  ETC. 


Alt  of  Dm.  tt,  1911, 


The  Act  of  June  22,  1910,  as  originally 
paased,  read  aa  follows: 

"That  anv  ofBoer  of  the  Medical  Reienre 
Ck>rps  who  shall  have  reached  the  age  of  sev- 
enty years,  and  whose  total  active  service  in 
the  Army  of  the  United  States,  regular  or 
volunteer,  as  such  oflker,  and  as  contract  or 


acting  assistant  surgeon,  and  as  an  enlisted 
man  in  the  war  of  the  rebellion,  shall  equal 
fortv  years,  may  thereupon,  in  the  discretion 
of  the  President,  be  placed  upon  the  retired 
list  of  the  army  with  the  rank,  pay,  and  al- 
lowances of  a  nrst  lieutenant."  [36  8iat.  L. 
580.] 


An  Act  To  antlioriM  fOTimiiaiona  to  iaane  in  the  caaet  of  ofBctxa  ittixid  or  adT«ncod  on  tho 

Uat  with  incrtaaod  innk. 


[A€$  of  March  4,  1911,  eh.  966.] 

\_BeUred  Army,  Ncuvy,  and  Marine  Corps  ofjfieers  to  receive  cotn/missions 
for  increased  rank.']  That  commissioned  officers  of  the  Army,  Navy,  and 
Marine  Corps  on  the  retired  list  whose  rank  has  been  or  shall  hereafter  be 
advanced  by  operation  of  or  in  accordance  with  law  shall  be  entitled  to  and 
shall  receive  commissions  in  accordance  with  such  advanced  rank    [50  Stat.  L. 


[Sbc.  1.]  [Claims  hy  volunteers  for  pay,  bounty,  etc.  —  limitation  of  time 
for  presenting  —  fees  to  agents  and  attorneys.']  «  *  *  jfo  clai:n  for 
arrears  of  pay,  bounty,  or  other  allowances  growing  out  of  the  service  of 
Volunteers  who  served  in  the  Army  of  the  United  States  during  the  Civil  War 
shall  be  received  or  considered  by  the  accounting  officers  of  the  Treasury  unless 
filed  in  the  office  of  the  Auditor  for  the  War  Department  on  or  before  December 
thirty-first,  nineteen  hundred  and  twelve:  Provided,  That  hereafter  no  agent 
or  attorney  shall  demand  or  accept,  for  his  services  in  connection  with  the 
prosecution  of  claims  for  arrears  of  pay,  bounty,  or  other  allowances  due  on 
account  of  the  services  during  the  Civil  War  of  an  officer  or  enlisted  man  of 
the  Regular  or  Volunteer  Armies  of  the  United  States,  filed  after  the  passage 
of  this  Act,  any  fee  for  any  services  rendered  in  connection  therewith.  Whoever 
shall  violate  this  provision  upon  conviction  shall  be  punished  by  a  fine  of  *not 
exceeding  five  hundred  dollars  or  imprisonment  for  a  period  not  exceeding  six 
months,  or  both,  and  shall  be  disbarred  from  practice  before  the  Treasury 
Department  [57  Stat.  L. ^.] 

This  is  from  the  Urgent  Deficiencies  Appropriation  Act  of  Dec.  22,  1911. 


WARRANTS. 

See  TREASURY  DEPARTMENT, 
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WATERS. 

Aet  of  Jnne  28,  1910,  Ch.  859,  413. 

Lake  Michigan  —  Dumping  Refuse  in^  Near  Chicago^  IlL^  Unlawful^  413. 

Aet  of  June  25,  1910,  Ch.  407,  414. 

Sec.  I,  Reclamation  Fund —  Transfers  from  Treasury  Authorized  for  Projects 
—  ^ii^^g^l^ — Appropriation  —  Limited  to  Work  Performed — Reim- 
bursement—  Examination  and  Approved  of  Projects  Required^  414. 
2.  Issue  of  Certificates  of  Indebtedness  Authorized — Disposal  of — Aggre- 
gate  Limited — Exempt  from  Taxation — Appropriation  for  Preparing^ 

^ic,^  415* 
J.  Fifty  per  cent,  of  Reclamation  Receipts  to  Be  Paid  into  the   Treasury,^ 

4,  Limitation  on  Use  of  Fund —  Order  of  President  Required  for  New  Pro^ 

jects^  415. 

5.  No  Entries  Allowed  until  Units^  etCy  Fixed — Disposal  of  Relinquished 

Lands y  415. 
A  Former  Provision  for  Expenditures  Repealed^  416. 

Aet  of  Feb.  2,  191 1,  Ch.  82, 416. 

Sec,  I,  Reclamation  Act —  Sale  of  Lands  Not  Needed  for  Works  under — Ap- 
praiscUy  etc.^  416. 
2.  Conveyance  of  TitUy  etc.  — Limitationy  416. 
J,  Proceeds  to  Credit  of  Irrigation  Project^  416. 

Aet  of  Feb.  18,  1911,  Ch.  49,  4x7. 

Reclamation  Act —  WitfidrawcU  of  Public  Notices  of  Charges^  etc.^  Per- 
mitted —  Authority  of  Secretary  of  Interior^  417. 

Aet  of  Feb.  21, 1911,  Ch.  141,  417. 

Sec.  /.  Reclamatiom  Projects  —  Irrigation  Systems  under  Carey  Act  May  Con- 
tract for  Excess  Waters  —  Distribution  to  Individual  Users  —  Restrict 
tion  on  Impounded  Water —  Charges  —  Maximum^  417. 
2,  Co-operation  with  Water  Users  for  ReservoirSy  etc,  —  Title  to  Works,  etc. — 
Limit  of  Water  Allowed— Right  to  Control  Streams  Not  Affectedy  418. 
^.  Moneys  to  Be  Available  for  Reclamation  Fundy  418. 

Aet  of  Feb.  24,  1911,  Ch.  155, 418. 

Reclamation  Act  —  Leases  of  Surplus  WcUer  Power —  TermSy  etc.  — /w- 
pairing  Irrigation  Projects  Prohibited —  Longer  Term  on  Rio  Grande 
Project y  418. 

CBOSS-BEFBBENCES. 

Conservation  of  Navigable  Waters,   Forests,   etc.,  see    TIMBER  LANDS  AND 

FOREST  RESERVES. 
Irrigation  Projects  on  Indian  Lands,  sec  INDIANS. 
And  see  generally  RIVERSy  HARBORSy  AND  CANALS. 


Alt  Aet  To  ptercBt  tlM  dvmping  of  rofoit  nutorkl  in  Lake  WUchlgmi  at  or  noar  Chicago. 

[i4ot  0/  June  93,  1910,  oh.  359.] 

[Lake  Michigan  —  dumping  refuse  in,  near  Chicago,  III.,  unlawful.']  That 
it  shall  not  be  lawful  to  throw,  discharge,  clump,  or  deposit,  or  cause,  suffer, 
or  procure,  to  be  thrown,  discharged,  dumped,  or  deposited,  any  refuse  matter 
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of  any  kind  or  deacripticm  whatever  other  than  that  flowing  from  streets  and 
sewers  and  passing  therefrom  in  a  liquid  state  into  Lake  Michigan,  at  any 
point  opposite  or  in  front  of  the  county  of  Cook,  in  the  State  of  Illinois,  or 
the  county  of  Lake  in  the  State  of  Indiana,  within  eight  miles  from  the  shore 
oi  said  lake,  unless  said  material  shall  be  placed  inside  of  a  breakwater  so 
arranged  as  not  to  permit  the  escape  of  such  refuse  material  into  the  body  of 
the  lake  and  cause  contamination  thereof ;  and  no  officer  of  the  Government  shall 
dump  or  cause  or  authorize  to  be  dumped  any  material  contrary  to  the  pro- 
visions of  this  Act:  Provided,  however.  That  the  provisions  of  this  Act  shall 
not  apply  to  work  in  connection  with  the  construction,  repair,  and  protection  of 
breakwaters  and  other  structures  built  in  aid  of  navigation,  or  for  the  purpose 
of  obtaining  water  supply.  Any  person  violating  any  provision  of  this  Act 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  for 
each  offense  not  exceeding  one  thousand  dollars.    \S6  Stat.  L.  5A3.] 


Ab  Act  To  avthoriso  advancai  to  tlie  "  recUmatioa  fond,"  and  for  tho  issiio  and  diipoial  of 
cortiilcateo  of  indebtednoM  in  reimbnnemont  therefor,  and  for  other  purposes. 

[Act  of  Jun^  95,   1910,  eh.  407.] 

[Sec.  1.]  [Reclamation  fund  —  transfers  from  Treasury  authorized  for 
projects  —  aggregate  —  appropriation  —  limited  to  work  performed  —  reim- 
bursement—  examination  and  approval  of  projects  required.]  That  to  enable 
the  Secretary  of  the  Interior  to  complete  government  reclamation  projects  here- 
tofore begun,  the  Secretary  of  the  Treasury  is  authorized,  upon  request  of  the 
Secretary  of  the  Interior,  to  transfer  from  time  to  time  to  the  credit  of  the 
reclamation  fund  created  by  the  Act  entitled  "An  Act  appropriating  the  receipts 
from  the  sale  and  disposal  of  public  lands  in  certain  States  and  Territories  to 
the  construction  of  irrigation  works  for  the  reclamation  of  arid  lands,''  ap- 
proved June  seventeenth,  nineteen  hundred  and  two,  such  sum  or  sums,  not 
exceeding  in  the  aggregate  twenty  million  dollars,  as  the  Secretary  of  the  In- 
terior may  deem  necessary  to  complete  the  said  reclamation  projects,  and  such 
extensions  thereof  as  he  may  deem  proper  and  necessary  to  die  successful  and 
profitable  operation  and  maintenanc^  thVreof  or  to  protect  water  right»  pertain- 
ing  thereto  claimed  by  the  United  States,  provided  the  same  shall  be  approved 
by  the  President  of  the  United  States;  and  such  sum  or  sums  as  may  be 
required  to  comply  with  the  foregoing  authority  are  hereby  appropriated  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated :  Provided,  That  the 
sums  hereby  authorized  to  be  transferred  to  the  reclamation  fund  shall  be  so 
transferred  only  as  such  sums  shall  be  actually  needed  to  meet  payments  for 
work  performed  under  existing  law :  And  provided  further.  That  all  sums  so 
transferred  shall  be  reimbursed  to  the  Treasury  from  the  reclamation  fund,  as 
liereinafter  provided :  And  provided  further.  That  no  part  of  this  appropriation 
shall  be  expended  upon  any  existing  project  until  it  shall  have  been  examined 
and  reported  upon  by  a  board  of  engineer  officers  of  the  Army,  designated  by 
the  President  of  the  United  States,  and  until  it  shall  be  approved  by  the  Presi- 
dent as  feasible  and  practicable  and  worthy  of  such  expenditure ;  nor  shall  any 
portion  of  this  appropriation  be  expended  upon  any  new  project  [58  Stat. 
L  8S6.'] 

For  the  Act  of  June  17»  1002,  see  7  Fed.  Stati  Annot.  1006. 
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Sec.  2.  [/«9ue  of  certificates  of  indebtedness  avihorized  —  disposal  of  — 
aggregate  limited  —  exempt  from  taxation  —  appropriation  for  prepa/ring, 
etc.}  That  for  the  purpoBe  of  providing  the  Treasury  with  funds  for  such  ad- 
vances to  the  reclamation  fund,  the  Secretary  of  the  Treasury  is  authorized  to 
issue  certificates  of  indebtedness  of  the  United  States  in  such  form  as  he  may 
prescribe  and  in  denominations  of  fifty  dollars,  or  multiples  of  that  sum ;  said 
certificates  to  be  redeemable  at  the  option  of  the  United  States  at  any  time  after 
three  years  from  the  date  of  their  issue  and  to  be  payable  five  years  after  such 
date,  and  to  bear  interest,  payable  semiannually,  at  not  exceeding  three  per 
centum  per  annum;  the  principal  and  interest  to  be  payable  in  gold  coin  of 
the  United  States.  The  certificates  of  indebtedness  herein  authorized  may 
be  disposed  of  by  the  Secretary  of  the  Treasury  at  not  less  than  par,  under 
such  rules  and  regulations  as  he  may  prescribe,  giving  all  citizens  of  the  United 
States  an  equal  opportunity  to  subscribe  therefor,  but  no  commission  shall  be 
allowed  and  the  aggregate  issue  of  such  certificates  shall  not  exceed  the  amount 
of  all  advances  made  to  said  reclamation  fund,  and  in  no  event  shall  the  same 
exceed  the  sum  of  twenty  million  dollars.  The  certificates  of  indebtedness 
herein  authorized  shall  be  exempt  from  taxes  or  duties  of  the  United  States  as 
well  as  from  taxation  in  any  form  by  or  under  state,  municipal,  or  local  author- 
ity ;  and  a  sum  not  exceeding  one-tenth  of  one  per  centum  of  the  amount  of  the 
certificates  of  indebtedness  issued  under  this  Act  is  hereby  appropriated,  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  pay  the  expense 
of  preparing,  advertising,  and  issuing  the  same.    [36  Stai.  L.  8S6.] 

Sec.  3.  [Fifty  per  cent  of  reclamation  receipts  to  he  paid  into  the  Treas- 
ury.'] That  beginning  five  years  after  the  date  of  the  first  advance  to  the  rec- 
lamation fund  under  this  Act,  fifty  per  centum  of  the  annual  receipts  of  the 
reclamation  fund  shall  be  paid  into. the  general  fund  of  the  Treasury  of  the 
United  States  until  payment  so  made  shall  equal  the  aggregate  amount  of  ad- 
vances made  by  the  Treasury  to  said  reclamation  fund,  together  with  interest 
paid  on  the  certificates  of  indebtedness  issued  under  this  Act  and  any  expense 
incident  to  preparing,  advertising,  and  issuing  the  same.  •  \_S6  Stai.  L.  886,] 

Sec.  4.  [Limitation  on  use  of  fund  —  order  of  President  required  for  new 
projects.']  That  all  money  placed  to  the  credit  of  the  reclamation  fund  in  pur- 
suance of  this  Act  shall  be  devoted  exclusively  to  the  completion  of  work  on 
reclamation  projects  heretofore  begun  as  hereinbefore  provided,  and  the  same 
shall  be  included  with  all  other  expenses  in  future  estimates  of  construction, 
operation,  or  maintenance,  and  hereafter  no  irrigation  project  contemplated  by 
said  Act  of  June  seventeenth,  nineteen  hundred  and  two,  shall  be  b^un  unless 
and  until  the  same  shall  have  been  recommended  by  the  Secretary  of  the  In- 
terior and  approved  by  the  direct  order  of  the  President  of  the  United  States. 
[86  Stat.  L.  886.] 

Sec.  5.  [No  entries  allowed  until  units,  etc.,  fixed  —  disposal  of  relin- 
quished lands.]  That  no  entry  shall  be  hereafter  made  and  no  entryman  shall 
be  permitted  to  go  upon  lands  reserved  for  irrigation  purposes  until  the  Secre- 
tary of  the  Interior  shall  have  established  the  unit  of  acreage  and  fixed  the 
water  charges  and  the  date  when  the  water  can  be  applied  and  make  public 
announcement  of  the  same :  Provided,  That  where  entries  made  prior  to  June 
twenty-fifth,  nineteen  hundred  and  ten,  have  been  or  may  be  relinquished  in 
whole  or  in  part,  the  lands  so  relinquished  shall  be  subject  to  settlement  and 
entry  under  the  homestead  law  as  amended  by  an  Act  entitled  "An  Act  appro- 
priating the  receipts  from  the  sale  and  disposal  of  the  public  lands  in  certain 
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States  and  Territoriea  to  the  oonstruction  of  irrigation  works  for  the  reclama- 
tion of  arid  lands/'  approved  June  seventeenth,  nineteen  hundred  and  two 
(Thirty-second  Statutes  at  Large,  page  three  hundred  and  eighty-eight).  {S6 
Stat.  L.  917.} 

The  above  section  6  wm  amended  to  read  have  eetablished  the  unit  of  acreage  and  fixed 
as  here  given  by  the  Act  of  Feb.  18,  1011,  eh.  the  water  charges  and  the  date  when  the 
111.  Originally  this  section  read  as  follows:  water  can  be  applied  and  made  public  an- 
"  Sec.  5.  That  no  entry  shall  be  hereafter  nouncement  of  the  same."  [36  8iat.  L.  836.] 
made  and  no  entryman  shall  be  permitted  to  For  the  Act  of  June  17,  1902,  above  re- 
go  upon  lands  reserved  for  irrigation  pur-  ferred  to,  see  7  Fed.  Stat.  Annot.  1098. 
poses  until  the  Secretary  of  the  Interior  shall 

Sec.  6.  ^Former  provision  for  expenditures  repealed.]  That  section  nine 
of  said  Act  of  Congress,  approved  June  seventeenth,  nineteen  hundred  and  two, 
entitled  ^^An  Act  appropriating  the  receipts  from  the  sale  and  disposal  of  public 
lands  in  certain  States  and  Territories  to  the  construction  of  irrigation  works 
for  the  reclamation  of  arid  lands,"  is  hereby  repealed.    [86  Stat.  L.  836.1 

For  sec.  9  of  the  Act  of  June  17, 1902,  hereby  repealed,  see  7  Fed.  Stat.  Annot.  1101. 


An  Act  To  provide  for  the  sale  of  lands  acquired  under  the  provisions  of  the  Tedamation  Act 

and  which  axe  not  needed  for  the  purposes  of  that  Act. 

[Ad  of  Feb.  2,   1911,  oh.  39.] 

[Sec.  1.]  [Reclamaiion  Act  —  sale  of  lands  not  needed  for  works  under  — 
appraisal,  etc.]  That  whenever  in  the  opinion  of  the  Secretary  of  the  Interior 
any  lands  which  have  been  acquired  under  the  provisions  of  the  Act  of  June 
seventeenth,  nineteen  hundred  and  two  (Thirty-second  Statutes,  page  three 
hundred  and  eighty-eight),  commonly  called  the  "  reclamation  Act,"  or  under 
the  provisions  of  any  Act  amendatory  thereof  or  supplementary  thereto,  for 
any  irrigation  works  contemplated  by  said  reclamation  Act  are  not  needed 
for  the  purposes  for  which  they  were  acquired,  said  Secretary  of  the  Interior 
may  cause  said  lands,  together  with  the  improvements  thereon,  to  be  appraised 
by  three  disinterested  persons,  to  be  appointed  by  him,  and  thereafter  to  sell 
the  same  for  not  less  than  the  appraised  value  at  public  auction  to  the  highest 
bidder,  after  giving  public  notice  of  the  time  and  place  of  sale  by  posting  upon 
the  land  and  by  publication  for  not  less  than  thirty  days  in  a  newspaper  of 
general  circulation  in  the  vicinity  of  the  land.    [86  Stat.  L.  SOS.] 

For  the  Act  of  June  17,  1902,  see  7  Fed.  Stat.  Annot.  1098. 

Sec.  2.  [Conveyance  of  title,  etc.  —  limitation,]  That.upon  payment  of 
the  purchase  price,  the  Secretary  of  the  Interior  is  authorized  by  appropriate 
deed  to  convey  all  the  right,  title,  and  interest  of  the  United  States  of,  in,  and 
to  said  lands  to  the  purchaser  at  said  sale,  subject,  however,  to  such  reservations^ 
limitations,  or  conditions  as  said  Secretary  may  deem  proper :  Provided,  That 
not  over  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person.  [88  Stat. 
25.  896.] 

Sec.  8.  [Proceeds  to  credit  of  irrigation  project.]  That  the  moneys  de- 
rived from  the  sale  of  such  lands  shall  be  covered  into  the  reclamation  fund 
and  be  placed  to  the  credit  of  the  project  for  which  such  lands  had  been 

acquired.   [86  Stat.  L.  895.] 
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Am  Aet  To  a«tfe«riie  the  Saeztttiy  of  tlio  Inttrior  to  withdraw  pvUic  notices  iMued  under 

aoctiOB  four  of  the  reclamitiBB  Act*  end  for  other  purpoeee. 

[iice  of  Feb.  189  IQllp  ch.  49.] 

IBeeJamation  Ad  —  withdrawal  of  public  notices  of  cJuurges;  etc.,  permitted 
—  authority  of  Secretary  of  Interior.]  That  the  Secretary  of  the  Interior  may, 
in  his  discretion,  withdraw  any  public  notice  heretofore  issued  under  section 
four  of  the  reclamation  Act  of  June  seventeenth,  nineteen  hundred  and  two, 
and  he  may  agree  to  sudi  modification  of  water-right  applications  heretofore 
duly  filed  or  contracts  with  water  users'  associations  and  others,  entered  into 
prior  to  the  passage  of  this  Act,  as  he  may  deem  advisable,  or  he  may  consent 
to  the  abrogation  of  such  water-ri^t  applications  and  contracts,  and  proceed 
in  all  respects  as  if  no  such  notice  had  been  given.    IS6  8tai.  L.  902.] 

For  the  Aet  of  June  17»  1902,  see  7  Fed.  Stat.  Annot.  1098. 


An  Aet  To  authorise  the  Goremment  to  contract  for  impounding,  storing,  end  carriage  of 
water,  and  to  cooperate  in  the  construction  and  use  of  reservoirs  and  canals  under 
reclamation  projects,  and  for  other  purposes. 

[Aet  of  Feb.  91,  1911,  oh.  141.} 

[Sxo.  1.]  [Beclamaiion  projects  —  irrigation  systems  under  Carey  Act 
may  contract  for  excess  waters  —  distribtUion  to  individual  users  —  restriction 
on  impounded  water  —  charges  —  maocimum.]  That  whenever  in  carrying  out 
the  provisions  of  the  reclamation  law,  storage  or  carrying  capacity  has  been  or 
may  be  provided  in  excess  of  the  requirements  of  the  lands  to  be  irrigated 
under  any  project,  the  Secretary  of  the  Interior,  preserving  a  first  right  to  lands 
and  ^itrymen  under  the  project,  is  hereby  authorized,  upon  such  terms  as  he 
may  determine  to  be  just  and  equitable,  to  contract  for  the  impounding,  storage, 
and  carriage  of  water  to  an  extent  not  exceeding  such  excess  capacity  with 
irrigation  systems  operating  under  the  Act  of  August  eighteenth,  eighteen  hun- 
dred and  ninety-four,  known  as  the  Carey  Act,  and  individuals,  corporations, 
associations,  and  irrigation  districts  organized  for  or  engaged  in  furnishing  or 
in  distributing  water  for  irrigation.  Water  so  impounded,  stored,  or  carried 
under  any  such  contract  shall  be  for  the  purpose  of  distribution  to  individual 
water  users  by  the  party  with  whom  the  contract  is  made :  Provided,  however. 
That  water  so  impounded,  stored,  or  carried  shall  not  be  used  otherwise  than 
as  prescribed  by  law  as  to  lands  held  in  private  ownership  within  Government 
reclamation  projects.  In  fixing  the  charges  under  any  such  contract  for  im- 
poundixig,  storing,  or  canying  water  for  any  irrigation  system,  corporation, 
association,  district,  or  individual,  as  herein  provided,  the  Secretory  shall  take 
into  consideration  the  cost  of  construction  and  maintenance  of  the  reservoir  by 
which  such  water  is  to  be  impounded  or  stored  and  the  canal  by  which  it  is  to 
be  carried,  and  such  charges  shall  be  just  and  equitable  as  to  water  users  under 
the  Government  project.  No  irrigation  system,  district,  association,  corpora- 
tion, or  individual  so  contracting  shall  make  any  charge  for  the  storage,  car- 
riage, or  delivery  of  such  water  in  excess  of  the  charge  paid  to  the  United 
States  except  to  such  extent  as  may  be  reasonably  necessary  to  cover  cost  of 
carriage  and  delivery  of  such  water  through  their  works.  [S6  Stat.  L.  9£6.] 

The  Quey  Aet  of  Aug.  18,  1894,  is  given  in  6  Fed.  Stat.  Annot.  397. 
F.  B.  A.  Bttpp.— 97  417 


A«l  «f  Ftb  tl,  1911.  WA  TERS.  l0l  tf  f  tb.  S4,  1911. 

Sec.  2.  \C(H>peTaiion  with  water  users  for  reservoirs,  etc.  —  title  to  works, 
etc.  —  limit  of  waier  allowed  —  right  to  control  streams  not  affected.]  That  in 
carrying  out  the  provisionB  of  said  reclamation  Act  and  Acts  amendatozy  thereof 
or  supplementary  thereto,  the  Secretary  of  the  Interior  is  authorized,  upon 
Euch  terms  as  may  be  agreed  upon,  to  cooperate  with  irrigation  districts,  water 
users  associations,  corporations,  entrymen  or  water  users  for  the  construction 
or  use  of  such  reservoirs,  canals,  or  ditches  as  may  be  advantageously  used  bj 
the  Government  and  irrigation  districts,  water  users  associations,  corporations, 
entrymen  or  water  users  for  impounding,  delivering  and  carrying  water  for 
irrigation  purposes:  Provided,  That  the  title  to  and  management  of  the  works 
so  constructed  shall  be  subject  to  the  provisions  of  section  six  of  said  Act:  Pro- 
vided further,  That  water  shall  not  be  furnished  from  any  such  reservoir  or 
delivered  through  any  such  canal  or  ditch  to  any  one  landowner  in  excess  of  an 
amount  sufficient  to  irrigate  one  hundred  and  sixty  acres:  Provided,  That 
nothing  contained  in  this  Act  shall  be  held  or  construed  as  enlarging  or  attempt- 
ing to  enlarge  the  right  of  the  United  States,  under  existing  law,  to  control  the 
waters  of  any  stream  in  any  State.   \_S6  Stat  L.  MS."] 

Sec.  3.  ^Moneys  to  be  available  for  reclamation  fund.']  That  the  moneys 
received  in  pursuance  of  such  contracts  shall  be  covered  into  the  reclamation 
fund  and  be  available  for  use  under  the  terms  of  the  reclamation  Act  and  the 
Acts  amendatory  thereof  or  supplementary  thereto.    IS6  Stat.  L.  9£6.] 


Aa  Act  To  amend  an  Act  tntitM  "An  Act  providing  for  this  withdrawn!  from  public  antxy  ef 
lands  needed  for  town-iite  pnrpoees  in  connection  with  irri^tion  projecti  nnder  the 
reclamation  Act  of  June  teventeenthy  nineteen  hnndred  and  two»  and  for  other  pozpoisi,'' 
approved  April  sixteenth,  nineteen  hnndred  and  six. 

[Ad  of  Feb.  94,  1911,  eh.  ISS.] 

[Reclamation  Act  —  leases  of  surplus  water  power  —  term^,  etc  —  impair' 
ing  irrigation  projects  prohibited  —  longer  term  on  Rio  Oramde  project.']  That 
section  five  of  an  Act  entitled  "An  Act  providing  for  the  withdrawal  from 
public  entry  of  lands  needed  for  town-site  purposes  in  connection  with  irriga- 
tion projects  under  the  reclamation  Act  of  June  seventeenth,  nineteen  hundred 
and  two,  and  for  other  purposes,"  approved  April  sixteenth,  nineteen  hundred 
and  six,  be  amended  so  as  to  read  as  follows: 

"  Sec.  5.  That  whenever  a  development  of  power  is  necessary  for  the  itty 
gation  of  lands,  under  any  project  undertaken  under  the  said  reclamation 
Act.  or  an  opportunity  is  afforded  for  the  development  of  power  under  any 
such  project,  the  Secretary  of  the  Interior  is  authorized  to  lease  for  a  period  not 
exceeding  ten  years,  giving  preference  to  municipal  purposes,  any  surplus 
power  or  power  privilege,  and  the  money  derived  from  euch  leases  shall  be 
covered  into  the  reclamation  fund  and  be  placed  to  the  credit  of  the  project 
from  which  such  power  is  derived :  Provided,  That  no  lease  shall  be  made  of 
such  surplus  power  or  power  privileges  as  will  impair  the  efficiency  of  the  irriga- 
tion project :  Provided  further.  That  the  Secretary  of  the  Interior  is  author- 
ized, in  his  discretion,  to  make  such  a  lease  in  connection  with  Rio  G'rande 
project  in  Texas  and  New  Mexico  for  a  longer  period  not  exceeding  fifty  years, 
with  the  approval  of  the  water  users'  association  or  associations  under  any  such 
project,  organized  in  conformity  with  the  rules  and  regulations  prescribed  by 
the  Secretary  of  the  Interior  in  pursuance  of  section  six  of  the  reclamation  Act 
approved  June  seventeenth,  nineteen  hundred  and  two."  [S6  Stat.  L.  9S0.] 

"For  eec  6  of  the  Act  of  April  16»  1906^  hmby  amended^  tee  1000  Supp.  Fed.  Stat  ^nnot. 
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WATERSHEDS. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


WHITE  SLAVE  TRAFFIC. 

Act  of  June  26,  1910,  Ch.  896,  419. 

Sec,  I.  White  Slave  Traffic  Act — Application  of  Interstate  and  Foreign  Com- 
merce to  Transportation^  419. 

2,  Transporting^  etCy  Females  for  Immoral  Practices  a  Felony  —  Furnishing 
Tickets^  etc,^  Included — Punishment^  419. 

J.  Inducing^  etc.,  Transportation  of  Women  for  Immoral  Purposes  a  Felony 
—  Punishment,  420. 

4,  Inducing,  etc.  Interstate  Transportation  of  Females  under  Eighteen  for 

Immoral  Practices  a  Felony  —  Punishment,  420. 

5.  jurisdiction  of  Courts,  42 1 . 

A  Alien  Prostitutes  —  Information  Bureau  Established —  Authority  of  Com- 
missioner-General  of  Immigration  —  Statements  Required — Statements 
of  Alien  Inmates  to  Be  Made  by  Keepers  of  Houses  of  Prostitution  — 
Failure  to  File  Statement  a  Misdemeanor  —  Punishment  —  Presumption 
if  Statement  Not  on  File — Immunity  for  Truthful  Statements,  421. 

7,  Alaska,  Insular  Possessions,  and  Canal  2^ne  Included  in  ^*' Territory*  — 

^^  Persons**  Construed — Corporations,  etc,  Responsible  for  Agents,  etc, 
422. 

8.  Tide,  422. 


Aa  Act  To  further  regiilate  interstate  and  foreign  commerce  by  prohibiting  the  trantportatioa 
therein  for  immoral  pvrpoeea  of  women  and  girla»  and  for  other  pnrpoeee. 

[Act  of  June  2S,  1910,  oh.  dP5.] 

[Sbc.  1.]  [White  skuve  trafjfic  Act  —  application  of  interstate  and  foreign 
commerce  to  transportation.'}  That  the  term  "  interstate  commerce,"  as  used 
in  this  Act,  shall  include  transportation,  from  any  State  or  Territory  or  the 
District  of  Columbia  to  any  other  State  or  Territory  or  the  District  of  Colum- 
bia, and  the  term  "  foreign  commerce,"  as  used  in  this  Act,  shall  include  trans- 
portation from  any  State  or  Territory  or  the  District  of  Columbia  to  any 
foreign  country  and  from  any  foreign  country  to  any  State  or  Territory  or  the 
District  of  Columbia.   [S6  Stai.  L.  826.] 

Sec.  2.  [Transporting,  etc.,  females  for  immoral  practices  a  felony  — 
furnishing  tickets,  etc.,  included  —  punishment.]  That  any  person  who  shall 
Icnowingly  transport  or  cause  to  be  transported,  or  aid  or  assist  in  obtaining 
transportation  for,  or  in  transporting,  in  interstate  or  foreign  commerce,  or  in 
any  Territory  or  in  the  District  of  Columbia,  any  woman  or  girl  for  the  purpose 
of  prostitution  or  debauchery,  or  for  any  other  immoral  purpose,  or  with  the 
intent  and  purpose  to  induce^  entice>  or  compel  such  woman  or  girl  to  become 
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a  prostitute  or  to  give  herself  up  to  debauchery,  or  to  engage  in  any  other  im- 
moral practice ;  or  who  shall  knowingly  procure  or  obtain,  or  cause  to  be  pro- 
(iured  or  obtained,  or  aid  or  assist  in  procuring  or  obtaining,  any  ticket  or 
tickets,  or  any  form  of  transportation  or  evidence  of  the  right  thereto,  to  be  used 
by  any  woman  or  girl  in  interstate  or  foreign  commerce,  or  in  any  Territory 
or  the  District  of  Columbia,  in  going  to  any  place  for  the  purpose  of  prosti- 
tution or  debaucljery,  or  for  any  other  immoral  purpose,  or  with  the  intent  or 
purpose  on  the  part  of  such  person  to  induce,  entice,  or  compel  her  to  gi^e 
herself  up  to  the  practice  of  prostitution,  or  to  give  herself  up  to  debauchery, 
or  any  other  immoral  practice,  whereby  any  such  woman  or  girl  shall  be  trans- 
ported in  interstate  or  foreign  commerce,  or  in  any  Territory  or  the  District 
of  Columbia,  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  thereof 
shall  be  punished  by  a  iine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment of  not  more  than  five  years,  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court   [56  StaJt.  L.  S*5.] 

Constitutionality  of  Act  —  This  Act  is  not         Indictment  —  A    count   in   an   indictment 

unconstitutional   aa   an   attempted   infringe-  under  this  Act  for  transporting  women  from 

ment  of  the  police  powers  of  the  states,  and  one  state  to  another  for  immoral  purposes 

is  within  the  powers  conferred  on  Congress  is  not  bad  for  duplicity  because  it  charges 

by  the  commerce  clause  of  the  Ck)nstitution.  the  transportation  of  two  women  at  the  same 

U.  S.  r.  Westman,  (1010)   182  Fed.  1017;  U.  time  for  the  same  purpose.    U.  S.  9.  Westr 

8.  V.  Hoke,  (1011)  187  Fed.  902.  man,  (1910)  182  Fed.  1017. 

Sex:!.  3.  [Inducing,  etc.,  transportation  of  women  for  immoral  purposes  a 
felony  —  punishment.'}  That  any  person  who  shall  knowingly  persuade,  induce, 
entice,  or  coerce,  or  cause  to  be  persuaded,  induced,  enticed,  or  coerced,  or  aid  or 
assist  in  persuading,  inducing,  enticing,  or  ooercing  any  woman  or  girl  to  go 
from  one  place  to  another  in  interstate  or  foreign  commerce,  or  in  any  Territory 
or  the  District  of  Columbia,  for  the  purpose  of  prostitution  or  debi^uchery,  or  for 
any  other  immoral  purpose,  or  with  the  intent  and  purpose  on  the  pkrt  of  such 
person  that  such  woman  or  girl  shall  engage  in  the  practice  of  prostitution  or 
debauchery,  or  any  other  immoral  practice,  whether  with  or  without  her  con- 
sent, and  who  shall  thereby  knowingly  cause  or  aid  or  assist  in  causing  sudi 
woman  or  girl  to  go  and  to  be  carried  or  transported  as  a  paasenger  upon  the 
line  or  route  of  any  common  carrier  or  carriers  in  interstate  or  foreign  com- 
merce, or  any  Territory  or  the  District  of  Columbia,  shall  be  deemed  guilty  of 
a  felony  and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  ihan 
five  thousand  dollars,  or  by  imprisonment  for  a  term  not  exceeding  five  years, 
or  by  both  such  fine  and  imprisonment^  in  the  discretion  of  the  court  [S6 
Stat.  L.  825.] 

Sec.  4.  [Inducing,  etc.,  interstate  transportation  of  f empales  under  eighteen 
for  immoral  practices  a  felony  —  pumshmerd.\  That  any  person  who  shall 
knowingly  persuade,  induce,  entice,  or  coerce  any  woman  or  girl  under  the  age 
of  eighteen  years  from  any  State  or  Territory  or  the  District  of  Columbia  to 
any  other  State  or  Territory  or  the  District  of  Columbia,  with  the  purpose  and 
intent  to  induce  or  coerce  her,  or  that  she  shall  be  induced  or  coerced  to  engage 
in  prostitution  or  debauchery,  or  any  other  immoral  practice,  and  shall  is 
furtherance  of  such  purpose  knowingly  induce  or  cause  her  to  go  and  to  be 
carried  or  transported  as  a  passenger  in  interstate  commerce  upon  the  line  or 
route  of  any  common  carrier  or  carriers,  shall  be  deemed  guilty  of  a  felony, 
and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  t^ 
thousand  dollars,  or  by  imprisonment  for  a  term  not  exceeding  ten  years,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court.  [86  8iaL 
L.  8g6.'] 
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Seo.  5.  [Jurisdiction  of  cottrfa.]  That  any  violation  of  any  of  the  above 
sections  two,  three,  and  four  shall  be  prosecuted  in  any  court  having  jurisdic- 
tion of  crimes  within  the  district  in  which  said  violation  was  committed,  or 
from,  through,  or  into  which  any  such  woman  or  girl  may  have  been  carried  or 
transported  as  a  passenger  in  interstate  or  foreign  commerce,  or  in  any  Terri- 
tory or  the  District  of  Columbia,  contrary  to  the  .provisions  of  any  of  said 
sections.    [86  Stat  L.  SZe."] 

Sbo.  6.  [Alien  prostitutes  —  information  bureau  established  —  authority 
of  Commissioner-Oeneral  of  Immigration  —  statements  required — statements 
of  alien  imnates  to  be  made  by  keepers  of  houses  of  prostitution  —  failure  to 
file  statement  a  misdemeanor  —  punishment, —  presumption  if  statement  not 
on  file  —  immunity  for  truthful  statements.'}  That  for  the  purpose  of  regu- 
lating and  preventing  the  transportation  in  foreign  commerce  of  alien  women 
and  girls  for  purposes  of  prostitution  and  debauchery,  and  in  pursuance  of  and 
for  the  purpose  of  carrying  out  the  terms  of  the  agreement  or  project  of  arrange- 
luent  for  the  suppression  of  the  white-slave  traffic,  adopted  July  twenty-fifth, 
nineteen  hundred  and  two,  for  submission  to  their  respective  governments  by 
the  delegates  of  various  powers  represented  at  the  Paris  conference  and  con- 
firmed by  a  formal  agreement  signed  at  Paris  on  May  eighteenth,  nineteen  hun- 
dred and  four,  and  adhered  to  by  the  United  States  on  June  sixth,  nineteen 
hundred  and  eight,  as  shown  by  the  proclamation  of  the  President  of  the  United 
States,  d^ted  June  fifteenth,  nineteen  hundred  and  eight,  the  Commissioner- 
General  of  Immigration  is  hereby  designated  as  the  authority  of  the  United 
States  to  receive  and  centralize  information  concerning  the  procuration  of  alien 
women  and  girls  with  a  view  to  their  debauchery,  and  to  exorcise  supervision 
over  such  alien  women  and  girls,  receive  their  declarations,  establish  their 
identity,  and  ascertain  from  them  who  induced  them  to  leave  their  native 
countries,  respectively ;  and  it  shall  be  the  duty  of  said  Commissioner-Qeneral 
of  Immigration  to  receive  and  keep  on  file  in  his  office  the  statements  and 
declarations  which  may  be  made  by  such  alien  women  and  girls,  and  those  which 
are  hereinafter  required  pertaining  to  such  alien  wom^n  and  girls  engaged  in 
prostitution  or  debauchery  in  this  country,  and  to  furnish  receipts  for  such 
statements  and  declarations  provided  for  in  this  act  to  the  persoBs,  respectively, 
making  and  filing  them. 

Every  person  who  shall  keep,  maintain,  control,  support,  or  harbor  in  any 
house  or  place  for  the  purpose  of  prostitution,  or  for  any  other  immoral  pur- 
pose, any  alien  woman  or  girl. within  three,  years  aft^Jr  she  shall  have  entered 
the  United  States  from  any  country,  pdtty'to  the  said  arrangement  for  the  sup- 
pression of  the  white-slave  traffic,  shall  file  with  the  Commissioner-General  of 
Immigration  a  statement  in  writing  setting  forth  the  name  of  such  alien  woman 
or  girl,  the  place  at  which  she  is  kept,  and  all  facts  as  to  the  date  of  her  entry 
into  the  United  States,  the  port  through  which  she  entered,  her  age,  nationality, 
and  parentage,  and  concerning  her  procuration  to  come  to  this  country  within 
the  faiowledge  of  such  person,  and  any  person  who  shall  fail,  within  thirty  days 
after  such  person  shall  commence  to  keep,  maintain,  control,  support,  or  harbor 
in  any  house  or  place  for  the  purpose  of  prostitution,  or  for  any  other  immoral 
purpose,  any  alien  woman  or  girl  within  three  years  after  she  shall  have  entered 
the  United  States  from  any  of  the  countries^  party  to  the  said  arrangement  for 
the  suppression  of  the  white-slave  traffic,  to  file  such  statement  concerning  such 
alien  woman  or  girl  with  the  Commissioner-General  of  Immigration,  or  who 
shall  knowingly  and  willfully  state  falsely  or  fail  to  disclose  in  such  statement 
any  fact  within  his  knowledge  or  belief  with  reference  to  the  age,  nationality, 
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or  parentage  of  any  such  alien  woman  or  ^rl^  or  concerning  her  procuration  to 
come  to  this  country,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conyic- 
tion  shall  be  punished  by  a  fine  of  not  more  than  two  thousand  dollars,  or  by 
imprisonment  for  a  term  not  exceeding  two  years,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

In  any  prosecution  brought  under  this  section,  if  it  appear  that  any  such 
statement  required  is  not  on  file  in  the  office  of  the  Commissioner-General  of 
Immigration,  the  person  whose  duty  it  shall  be  to  file  such  statement  shall  be 
presumed  to  have  failed  to  file  said  statement,  as  herein  required,  unless  such 
person  or  persons  shall  prove  otherwise.  No  person  shall  be  excused  from 
furnishing  the  statement,  as  required  by  this  section,  on  the  ground  or  for  the 
reason  that  the  statement  so  required  by  him,  or  the  information  therein  con- 
tained, might  tend  to  criminate  him  or  subject  him  to  a  penalty  or  forfeiture, 
but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
under  any  law  of  the  United  States  for  or  on  account  of  any  transaction,  matter, 
or  thing,  concerning  which  he  may  truthfully  report  in  such  statement,  as  re- 
quired by  the  provisions  of  this  section.    \^S6  Stat.  L.  826.] 

Sec  7.  ^Alaska,  insular  possessions,  and  Canal  Zone  included  in  "  Terri- 
tory "  —  '*  persons  "  construed  —  corporations,  etc.,  responsible  for  agents, 
etc.]  That  the  term  "  Territory,'^  as  used  in  this  Act,  shall  include  the  district 
of  Alaska,  the  insular  possessions  of  the  United  States,  and  the  Canal  Zone. 
The  word  "  person,"  as  used  in  this  Act,  shall  be  construed  to  import  both  the 
plural  and  the  singular,  as  the  case  demands,  and  shall  include  corporations, 
companies,  societies,  and  associations.  When  construing  and  enforcing  the 
provisions  of  this  Act,  the  act,  omission,  or  failure  of  any  officer,  agent,  or  other 
person,  acting  for  or  employed  by  any  other  person  or  by  any  corporation,  com- 
pany, society,  or  association  within  the  scope  of  his  employment  or  office,  shall 
in  every  case  be  also  deemed  to  be  the  ac^  omission,  or  failure  of  such  other 
person,  or  of  such  company,  corporation,  society,  or  association,  as  well  as  that 
of  the  person  himself.   [36  Stai.  L.  827.'] 

Seo.  8.  [Title.]  That  this  Act  shall  be  known  and  referied  to  as  the 
"  White-slave  traffic  Act"    [56  Stat.  L.  827.] 


WIRELESS  TELEGRAPHY 

See  SHIPPING  AND  NAVIGATION. 


WITNESSES. 

See  EVIDENCE. 


WRITS  OF  ERROIL 


See  JUDICIARY. 
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SUPPLEMENTAL  NOTES 


1 


ALASKA. 


Vol.  I,  p.  22,  MO.  1. 

Bnna?al  of  Mat  of  goreniiiimit. — The  own- 
onhip  and  oocopation  by  the  United  States 
of  a  court-house  at  Juneau,  Alaska,  by  oourt 
offidals,  and  the  flrantinff  of  permission  by 
the  judge  of  the  first  Afiuikan  judicial  dis- 
trict to  the  goremor  and  surveyor-general  of 
Alaska  to  use  two  rooms  of  such  building  for 
oiBoes,  was  held  not  to  constitute  such  a 
compliance  with  the  proviso  in  this  Act  as 
would  authoriae  the  Secretary  of  the  Interior 
to  order  the  removal  of  the  seat  of  govern- 

Vol.  I,  p.  23,  seo.  4. 

JuiiadictiOB.  —  A  prosecution  for  murder, 
pending  at  the  time  of  the  passage  of  the 
Act  of  March  3, 1899,  1  Fed.  Stat  Annot.  903, 
establishinff  a  oiminal  code  and  code  of  crim- 
inal procedure  for  Alaska,  must,  in  view  of 
tike  provision  therein  for  the  preservation  of 
pending  causes,  be  regarded  as  within  the 
^  general  jurisdiction  "  in  criminal  cases  con- 
ferred upon  the  District  Court  for  the  dis- 
trict of  Alaska  by  this  section,  whether  that 
eourt  be  one  newly  created  by  that  Act»  which 

Vol.  I,  p.  24^  seo.  6. 

Ho  pietnmptioB  of  regnUrity  of  decreea» 
Jndgmants,  etc.  —  Sylvester  v.  Willson,  (1906) 
2  Alaska  326. 

Vol.  I,  p.  30,  seo.  15,  proviso. 

Kaeording  locatioB  notice  —  This  section 
does  not  require,  but  merely  permits,  the  re- 
cording of  notices  of  mining  locations,  nor 
does  it  provide  that  the  failure  to  record 
shall  work  a  forfeiture  of  rights,  and  such 
forfeiture  does  not  follow  in  the  absence  of  a 


ment  of  Alaska  from  Sitka  to  Juneau.  (1906) 
25  Op.  Atty.-Gen.  613. 

But  in  (1906)  26  Op.  Atty.-Oen.  3,  it  was 
held  that  the  provision  in  the  Act  of  June 
22,  1906,  34  Stat.  L.  416,  appropriating  $6,000 
for  clerk  hire,  rent  of  ofl^  and  quarters  at 
Juneau,  etc.,  superseded  the  legislation  em- 
braced in  this  Act  to  the  extent  that  the 
Secretary  of  the  Interior  waa  authorised  to 
direct  the  removal  of  the  seat  of  government 
of  Alaska  from  Sitka  to  Juneau. 


contains  no  provision  for  a  transfer  of  pend- 
ing causes,  or  be  an  existing  tribunal  contin- 
ued tiiereby.  Bird  v.  U.  S.,  (1902)  187  U.  S. 
118,  23  S.  Ct.  42,  47  U.  S.  (L.  ed.)  100. 

Under  this  section  it  is  held  that  the  court 
in  each  division  is  given  jurisdiction  through- 
out the  district  and  that  an  indictment  re- 
turned in  either  division  is  not  defective  be- 
cause it  fails  to  charge  that  the  offense  was 
committed  in  that  particular  division.  Griggs 
f>.  U.  S.,  (1908)  158  Fed.  572. 


Probate  Court  an  inferior  court  of  limited 
Jurisdiction.  —  Sylvester  v,  Willson,  (1906)  2 
Alaska  825. 


well-established  rule  or  custom  of  the  miners 
of  the  district  to  that  effect.  Sturtevant  v. 
Vogel,  (1909)  167  Fed.  448. 

under  this  proviso,  see  also  Butler  f .  Qood 
Enough  Min.  C!o.,  (1901)  1  Alaska  246. 


Vol.  I,  p.  30,  seo.  16. 

Under  this  aaetiaB,  see  Butler  p.  Qood  Enough  liin.  Go.,  (1901)  1  Alaska  846. 


Vol.  I,  p.  37,  seo.  7. 

CanstmctioB  adopted*— The  congressioBal 
adoption  of  the  Oregon  laws  for  Alaska  im- 
plied the  adoption  ox  their  prior  construction 
oy  the  Oregon  courts.  Nelson  v.  Meehan, 
(1905)  2  Alaska  484. 

For  catet  decided  under  thia  lectiini,  see 

Vol.  I,  p.  38,  seo.  8. 

The  ganaral  land  lawi  ar^  not  applicable  to  of  public  land  in  Alaska  by  any  Indian  or 
Alaska,  though  the  government  recognises  other  person  as  provided  by  this  section, 
and  sanctions  the  actual  possession  and  use      Martin  v.  Buriord,  (1910)  181  Fed.  922. 
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also  Mackay  v.  Fox,  (1908)  121  Fed.  487; 
Ebner  r.  Held,  (1903)  125  Fed.  680;  GrifDn 
r.  American  Oold  Min.  Co.,  (1905)  136  Fed. 
69;  Alaska  Exploration  Co.  v.  Northern  Min., 
etc.,  Co.,  (1907)  152  Fed.  145;  Alaska  Glold 
Min«  Co.  9.  Ebner,  (1905)  2  Alaska  611. 


▼oL  I,  p.  M,  MO.  $. 


ALASKA, 


Vol.  I,  p.  47,  MO.  h. 


^Mining  laws  to  apply.] 

Section  3339  of  Revised  SUtntee  iadvded  \ij  tUi  oeetimi.  — MoFirlmiid  «.  Alaska  Persever- 
•noe  liiiii.  Co.,  (1907)  3  AlMka  309. 


IPersons  in  possession  not  to  be  disturbed,  etc.] 


"Future  legisUtion."  —  In  McGrath  v.  Val- 
entine, (1909)  167  Fed.  473,  it  was  held  that 
as  to  land  within  the  town  site  of  Juneau, 
future  legislation  mentioned  in  this  jNroyiso 
was  prescribed  by  Act  of  March  3,  1891,  ch. 
561,  sees.  11-14,  26  Stat.  L.  1099,  1100,  1  Fed. 
Stat.  Annot.  53,  54,  under  which  such  town 
site  was  located,  and  which  provided  the  man- 
ner in  which  occupants  could  obtain  title  and 
for  the  determination  of  possessory  rights  by 
the  trustee. 

Rights  of  settlers  in  Alaska.  — Xo  inten- 
tion on  the  part  of  Congress  to  permit  rights 
to  public  lands  in  Alaska  to  be  initiated  by 
a  settlement  made  after  the  enactment  of 
this  Act  can  be  gathered  from  the  ^rst  pro- 
viso of  this  section,  especially  when  consid- 
ered with  the  last  clause  of  the  section  that 
'*  nothing  contained  in  this  Act  shall  be  con- 
strued to  put  in  force  in  said  district  the 
general  land  laws,"  and  with  the  proTisicm  of 
section  12  (1  Fed.  Stat.  Annot.  40),  for  the 
appointment  of  a  commission  to  report  the 
facts  to  enable  Ooogross  to  determine  what 
limitations  or  conditions  should  be  imposed 

Vol.  I,  p.  45,  sec.  2. 

Railroad  right  of  way — prior  daims. — 
Where,  prior  to  a  survey,  certain  oil  daims 
had  been  located  on  the  public  land  in  oon- 
^roversv  in  Alaska^  such  claims,  if  valid,  with- 
drew the  land  from  entry,  so  that  a  railroad 
company  could  not  obtain  a  right  of  way 
over  the  same  under  this  section.  Alaska 
Pac.  R.,  etc.,  Co.  v.  Copper  River,  etc.,  R.  Co., 
(1908)  160  Fed.  862. 

Rights  of  riparian  owner. —•  While  the 
owner  or  locator  of  lands  in  Alaska  whidi 
border  on  navigable  or  tidal  waters  has  under 
the  general  law  the  right  of  access  to  such 
waters  for  the  purpose  of  navigation,  he  has 
no  right  or  title  in  the  s^l  below  high-water 
mark,  and  no  right  of  possession  whidi  will 


when  the  land  laws  should  be  extended  to  the 
district  Russian- American  Packing  Co.  t?.  U. 
8.,  (1906)  190  U.  8.  670,  26  8.  a7l67,  50  U.  S. 
(L.  ed.)  314. 

Possession  acqnlTed  subsequent  to  Act  — 
The  provision  in  this  section  that  Indians  or 
other  persons  shall  not  be  disturbed  in  the 
possession  of  any  lands  "  actually  in  their  use 
or  occupation  or  now  claimed  by  them,"  refers 
only  to  possession  held  at  the  time  of  its 
passage,  and  does  not  protect  possession  ac- 
quired since.  Columbia  Canning  Co.  v.  Hamp- 
ton, (1908)  161  Fed.  60. 

Tide  lands.  — The  first  proviso  of  this  sec- 
tion applies  to  all  lands,  including  tide  lands, 
over  wliich  the  federal  government  has  ex- 
clusive jurisdiction  and  power  of  disposal, 
and  protects  possessory  rights  which  were 
then  exercised  and  claimed  for  fishing  or 
other  purposes  by  occupants  of  adjoining  up- 
lands against  others  who  assert  a  common 
right  to  fish  thereon.  Heckman  v.  Sutter, 
(1904)  128  Fed.  394.  See  also  McC^loskey  r. 
Owst  Co.,  (1908)  160  Fed.  794. 


support  an  action  against  an  intruder  for  in- 
terfering with  or  obstructing  him  in  the  erec- 
tion and  use  of  a  structure  upon  the  shore 
below  such  high-water  mark,  unless  it  pre- 
vents or  obstructs  his  access  to  the  navigable 
waters.  Columbia  Canning  Co.  v,  Hampton, 
(1908)   161  Fed.  60. 

Rig^t  of  fishery.  —  An  owner  or  claimant  of 
lands  in  Alaska  which  border  on  navigable 
waters,  having  no  right  to  the  shore  lands, 
has  no  exclusive  right  of  fishery  in  such 
waters,  nor  to  erect  and  maintain  a  fish  trap 
either  on  the  shore  between  high  and  low 
water  mark,  or  in  the  adjacent  deep  waters, 
to  the  exclusion  of  others.  Columbia  Canning 
Co.  V.  Hampton,  (1908)  161  Fed.  60. 


Vol.  I,  p.  46,  seo.  4. 

Under  this  section,  see  Steele  r.  Tanana  Mines  R.  Co.,  (1905)  2  Alaska  451. 


Vol.  I,  p.  47,  sec.  5. 

Validity  of  mortgages.  —  In  Washington 
Trust  Co.  V.  Dunaway,  (1909)  169  Fed.  87,  it 
appeared  that  the  Council  City  &,  Solomon 
River  Railroad  Company,  under  its  then  cor- 
porate name,  filed  its  preliminary  map  of  lo- 
cation under  this  Act  in  1903,  and  afterward 
commenced  the  actual  construction  of  its 
road.  In  1906  it  executed  a  mortgage  on  all 
of  its  property  then  owned  or  to  be  there- 
after acquired  to  secure  bonds  to  be  used  for 
construction  purposes,  which  mortgage  was 
recorded  as  required  by  the  Act.  It  had  not 
at  that  time  complied  with  the  provision  re- 


ouiring  the  filing  of  map  and  profile  of 
definite  survey,  but  the  time  for  doing  so 
and  for  completion  of  its  road  was  afterward 
extended  by,  special  Act  of  Congress,  with 
whidi  it  eompfied.  It  was  held  that  havinfj^ 
in  view  the  purpose  of  the  legislation  to  en- 
courage the  Duiiding  of  roads,  the  mortgage 
was  within  the  scope  of  its  provisions  and 
constituted  a  valid  lien  on  the  company's 
property. 

under  this  section,  see  also  Steele  v.  Tan- 
ana  Mines  R.  O).,  (1906)  2  Alaska  461. 
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Yd.  I,  p.  49,  MO.  6. 


ALASKA. 


▼«L  I,  p.  64,  MO.  14. 


Vol.  I|  p.  49,  sec.  6. 

Record  of  mortgase^  —  The  proTiBioo  in  this 
Mction  regarding  the  recording  of  mortgages 
on  railroads  contemplatea  a  mortgage  on  the 
road  as  an  entirety,  including  right  of  way, 
roadhed,  track,  rolling  stock,  and  appurte- 
nant property,  and  the  general  provisions  of 
the  Alaska  Code  of  June  6,  1900,  sees.  314, 
315   1  Fed    Stat.  Annot.  292,  293,  requiring 


chattel  mortgages  to  be  recorded  in  the  pre- 
cinct where  the  mortgagor  resides  and  where 
the  property  is,  and  to  be  renewed  each  year, 
do  not  apply  to  such  a  railroad  mortgage 
nor  repeal  the  special  provisions  for  its  re- 
cording. Washington  iVust  Co.  v,  Dunaway, 
(1909)  169  Fed.  37. 


Vol.  I,  p.  50y  sec.  10.     [Roadway  parallel  to  shore  reserved.'] 


Rocdwmy  through  reoerred  lands.  — This 
section  refers  to  a  roadway  through  the  re- 
served land   previously   described,   and   not 


other  lands  granted  in  fee  imder  the  home- 
stead laws.  Dalton  v.  Hazelet,  (1910)  182 
Fed.  561. 


Vol.  ly  p.  51  y  sec  10.     ITime  for  filing  adverse  claim,  etc.] 
Action  maintainable  in  Dietxict  Court  —  Gavigan  v.  Grary,  (1906)  2  Alaska  370. 

Vol.  I,  p.  51,  sec.  11. 

Under  tliia  lection,  see  MoCioillan  v.  Taaana  Election  Ck>.,  (1906)  3  Alaska  110. 


Vol.  I,  p.  53,  sec.  11. 

CondnsiveneeB  of  trustee's  decision. — Un- 
der this  Act  and  regulations  promulgated 
thereunder  providing  for  the  disposition  of 
town  site  lots  in  Alaska,  and  authorizing  the 
trial  of  conflicting  claims  before  the  trustee 
on  notice  with  an  appeal  to  the  Obmmissioner 
of  the  General  Land  Office,  and  from  his  deci- 
sion to  the  Secretary  of  the  Interior,  the  de- 
cision of  the  trustee  is  final,  in  the  absence  of 
fraud,  accident,  or  mistake,  with  reference 
to  all  questions  of  fact  arising  in  such  pro- 
ceeding, except  as  the  same  may  be  reversed 
by  the  Oommissioner  of  the  General  Land 
OmSce  or  the  Secretary  of  the  Interior.  Miller 
V.  Margerie,  (1907)  149  Fed.  694.  See  also 
McGrath  v.  Valentine,   (1909)   167  Fed.  473. 

Abandonment  of  possession.  —  In  Gordon  v, 
Boss-Higgins  Co.,  (1908)  162  Fed.  637,  it  ap- 
peared ^t  plaintiff  staked  out  a  lot  in  the 
mining  camp  of  Fairbanks,  Alaska,  and  built 
a  log  cabin  thereon  in  which  he  resided  for 
some  three  months,  and  then  left  and  did  not 
return  for  three  years.  He  left  some  tools, 
a  stove,  etc.,  in  the  cabin,  and  asked  two 
diuerent  persons  to  look  after  the  property  for 
him,  but  neither  of  them  took  possession  of  or 
occupied  the  same.  No  steps  had  been  taken 
to  locate  a  town  site  at  Fairbanks,  and  there 
was  no  law  under  which  titles  were  recorded, 
but  books  were  kept  for  the  benefit  of  settlers 
in  which  locations  were  recorded,  and  plain- 
tifiTs  was  recorded  therein.  About  a  year 
after  he  left,  other  persons  located  the  lot 


and  went  into  possession,  which  was  con- 
tinuous thereafter;  their  rights  having  been 
subsequently  acquired  in  good  faith  by  de- 
fendants, who  with  their  grantors  had  made 
valuable  improvements  on  the  property.  It 
was  held  that  plaintiff's  acts  amounted  to  an 
abandonment  of  the  lot,  and  that  he  .was  not 
an  occupant  or  in  possession  and  had  no  right 
therein  which  could  ripen  into  a  title  under 
the  town  site  law  at  the  time  of  its  location 
by  defendants'  predecessor  in  interest,  or 
which  would  support  an  acticm  to  recover  the 
property  from  them. 

Acquisition  of  town  site  title.  —  Under  this 
and  the  three  following  sections  the  legal 
title  to  town  lots  can  only  be  acquired  from 
the  town  site  trustee,  and  his  decision  on  all 
questions  of  fact  is  conclusive,  in  the  absence 
of  fraud,  unless  reversed  on  appeal  to  the 
land    department.      McGrath    v.    Valentine, 

(1909)  167  Fed.  473. 

Title  mere  possessory  right.  —  The  right  of 
locators  within  an  alleged  town  site,  not 
shown  to  have  been  entered  for  that  purpose, 
is  at  most  a  mere  possessory  right,  with  the 
privilege  of  regularly  entering  the  town  site 
in  the  future,  if  the  citisens  so  desire,  and  is 
insufficient  on  which  to  base  a  suit  to  remove 
a   cloud    on   title.     Ripinsky   v,   Hinchman, 

(1910)  181  Fed.  786. 

Under  this  section,  see  also  Foss  v.  Dam, 
(1901)  1  Alaska  346. 


Vol.  I,  p.  54,  see.  14. 

Recovery  for  improvements.  —  The  value  of 
improvements  made  on  public  lands  in  Alaska 
by  a  mere  trespasser,  occupying  the  land 
without  a  shadow  of  title,  cannot  be  recov- 
ered from  the  United  States  upon  the  selec- 
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tion  of  the  land  in  question  by  the  govern- 
ment, in  accordance  with  this  section,  for  a 
fish  culture  station.  Russian- American  Pack- 
ing Co.  V.  U.  S.,  (1906)  199  U.  S.  670,  26  S. 
a.  167,  50  U.  S.  (L.  ed.)  314. 


Vol.  I,  p.  54,  m.  14. 


ALASKA. 


▼ol.  I,  p.  65,  Me.  M. 


Texmination  of  rishta  acquired  by  aettle- 
niMit  and  auxvey.  —  Any  righta  preyiously  ac- 
quired under  sections  12  and  13  of  this  Act, 
by  settlement  upon  and  survey  of  public  lands 
in  Alaska,  were  terminated  by  tbe  proclama- 
tion of  the  President  that  the  lana  in  ques- 
tion was  reserved  for  the  purpose  of  estab- 
lishing a  fish  culture  station,  in  accordance 
w^th  the  declaration  of  this  section  that  ihe 


provisions  of  the  last  two  preceding  sections 
shall  not  be  so  construed  as  to  warrant  the 
sale  of  any  lands  belonging  to  the  United 
States  which  shall  be  reserv^  for  public  pur- 
poses or  selected  for  fish  culture  stations. 
Russian-American  Packing  Go.  t'.  U.  S., 
(1906)  199  U.  S.  570,  26  S.  Ct.  157,  50  U.  S. 
(L.  ed.)  314. 


Vol.  I,  p.  55,  sec.  1. 

Applk;ability  of  mles  of  federal  equity 
court.  —  By  the  provisions  of  this  section  the 
rule  of  the  federal  courts  in  equity,  requiring 
both  the  legal  and  equitable  title  to  support 
a  suit  to  quiet  title,  is  not  applicable.  Ful- 
kerson  v.  Chisna  Min.,  etc.,  Co.,  (1903)  122 
Fed.  782. 

Uniting  causes  of  action.  —  In  Bruce  v. 
Murray,  (1903)  123  Fed.  366,  it  was  held  that 
a  cause  of  action  at  law  could  not  be  united 


with  a  cause  of  action  in  equity,  or  either 
with  one  in  admiralty,  so  that  it  was  im- 
proper to  unite  a  cause  of  action  for  foreclo- 
sure of  a  mortgage  on  a  vessel  with  one  to 
enforce  liens  for  wages  of  seamen  against  the 
vessel. 

Under  this  section,  see  also  Thompson  t^. 
Burk,  (1904)  2  Alaska  249;  Pacific  Coast  Go. 
V,  Brown,  (1905)  2  Alaska  621. 


Vol.  I,  p.  56,  sec.  4. 

Time  adverse  possession  begins.  —  Adverse 
possession  of  a  mining  claim  in  the  territory 
of  Alaska,  as  against  the  locator  or  his  suc- 
cessors in  interest,  cannot  be  instituted  before 
the   issuance  of  a  patent  therefor  by  the 


United  Statea    Tyee  GonsoL  Min.  Co.  v,  Jen- 
ninsB,  (1905)  137  Fed.  863. 

under  this  section,  see  also  Tyee  Consol. 
Min.  Co.  V.  Langstedt,  (1902)   I  Alaska  439. 


Vol.  I,  p.  56,  sec.  6. 

Nonresidents.  —  Where  at  the  time  a  cause 
of  action  accrued  the  debtor  was  a  nonresi- 
dent of  Alaska,  but  later  removed  thereto,  it 
was  held  that  the  action  was  barred  after  six 
years  from  the  time  it  accrued,  notwithstand- 


ing the  law  of  the  state  vrhere  the  debtor 
first  lived  suspended  the  statute  of  limita- 
tions of  that  state  during  a  debtor's  absence. 
Murray  v.  Farrell,  (1905)  2  Alaska  360. 


Vol.  I,  p.  57,  sec.  17. 

Under  thia  Mctiony  see  Murray  «.  Farrell,  (1906)  2  Alaska  860. 


Vol.  I,  p.  58,  sec.  25. 

The  real  party  in  interest,  within  the  mean- 
ing of  this  section,  is  the  person  who  will  be 
entitled  to  the  benefits  of  the  action  if  suc- 
cessful; one  who  is  actually  and  substan- 
tially  interested  in  the   subject-matter,   as 


different  from  one  who  has  only  a  nominal, 
formal,  or  technical  interest  in  or  connection 
with  it.  Dryden  v.  Sewell,  (1904)  2  Alaska 
182. 


Vol.  I,  p.  62,  sec.  47. 

Necessity  for  alBrmative  showing  that 
property  is  attached.  —  In  an  application  un- 
der this  section  for  an  order  for  substituted 
service  of  summons  it  is  not  necessary  to 


make  an  aflirmative  showing  by  affidavit 
that  there  has  been  any  property  attached. 
Nowell  V,  International  Trust  Co.,  (1907)  3 
Alaska  255. 


Vol.  I,  p.  63,  sec.  51. 

Under  this  section,  see  Shonp  v,  Sabin,  (1906)  3  Alaska  61. 


Vol.  I,  p.  65,  sec.  62. 


Uader  this  section,  see  Kimball  r.  Miller,  (1901)  1  Alaska  347. 
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Vol.  I,  p.  65,  sec.  64b 

Constmction.  —  The  proper  oonstmetion  of 
this  section  is  that  the  nominal  or  technical 
form  of  pleading  ihall  be  by  answer,  while 
those  defenses  shall  only  be  joined  which 
will  create  issues  that  may  be  properly  tried 
together;  and  that  answers  in  the  nature  of 
pleas  in  abatement  should  now,  as  formerly. 

Vol.  I,  p.  66,  sec.  68. 

Demurzer  to  answer.  —  Under  this  section 
it  has  been  held  that  a  general  demurrer  to 
an  answer  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense  was 
erroneously  sustained  where  the  answer  con- 

Vol.  I,  p.  66,  sec.  69. 

Snffidency  of  reply.  —  A  denial  in  a  reply 
on  information  and  belief  of  affirmative  mat- 
ter alleged  in  the  answer  is  sufficient,  under 
this  section,  to  prevent  a  judgment  on  the 


be  pleaded  and  determined  before  the  answer 
to  the  merits  is  interposed.    Elliott  v.  Kuzek, 

(1905)  2  Alaska  587. 

A  claim  to  recover  usurious  interest  cannot 
be  set  up  as  a  counterclaim  to  an  action  upon 
the    original    debt.      Lorentzen    v,    Warner, 

(1906)  3  Alaska  218. 


sisted  of  two  parts,  the  first  of  which  denied 
the  material  allegations  of  the  complaint,  and 
the  second  pleaded  a  defense  of  new  matter. 
Held  V.  Ebner,  (1904)  133  Fed.  156. 


pleadings  for  want  of  a  reply  thereto.  Wal- 
ton V.  Wild  Goose  Min.,  etc.,  Ck>.,  (1903)  123 
Fed.  209. 


Vol.  I,  p.  66,  sec.  70. 

Under  this  section^  see  Ebner  v.  Held,  (1906)  2  Alaska  600. 


Vol.  I,  p.  67,  sec.  75. 

Sufficiency  of  complaint  in  ejectment.  —  A 
complaint  in  ejectment  which  alleged  an  oral 
contract  for  the  sale  of  the  property  by  plain - 
tilT  to  defendant,  and  that,  in  pursuance 
thereof,   defendant    entered   into  possession. 


and  ousted  and  ejected  the  plaintiff  from  the 
premises,  sufficiently  alleg^l  a  delivery  of 
possession  under  this  section.  Pac^  v.  Mc- 
Kinney,  (1903)  125  Fed.  675. 


Vol.  I,  p.  68,  sec.  84. 

Uniting  causes  of  action.  —  See  under  p.*  66,  see.  1. 


while  others  do  not,  and  it  requires  only  that 
these  different  causes  be  separately  stated. 
Kimball  v.  MiUer,  (1901)  1  Alaska  347. 


Vol.  I,  p.  68,  sec.  84,  cl.  5. 

The  true  construction  of  this  clause  Is  that 
different  causes  of  action  for  the  recovery  of 
real  estate  may  be  joined  although  some  may 
seek   to  recover   damages   for   withholding, 

Vol.  I,  p.  69,  see.  92. 

Substitution  of  new  plaintiff.  —  This  sec- 
tion does  not  allow  an  amendment  that  sub- 
stitutes an  entirely  new  party  plaintiff. 
Thus  where  a  suit  was  brought  in  the  name 
of  the  Willamette  Tent  &  Awning  Co.,  the 
plaintiff  was  not  allowed  to  amend  by  sub- 

Vol.  I,  p.  70,  see.  93. 

Setting  aside  nonsuit.  —  This  section  au- 
thorizes the  court  to  set  aside  a  nonsuit  and 
reopen  a  case  where  the  defendant  has  been 
surprised  by  some  defect  which  he  did  not 
find  out  in  time  to  remedy  bef<H*e  the  motion 

Vol.  I,  p.  72,  see.  100,  cl.  second. 

yttd«r  this  Motion,  see  Alaska  (Commercial  Co.  v.  Baymond,  (1901)  1  Alaska  164, 


stituting  the  name  of  Henry  Wemme,  doing 
business  in  the  name  of  the  Willamette  Tent 
&  Awning  Co.  Willamette  Tent,  etc.,  Co.  v. 
West  Coast  Grocery  Co.,  (1903)  2  Alaska  4. 
Under  this  section,  see  also  Nowell  v,  Beh- 
rends,  (1908)  3  Alaska  496. 


for  a  nonsuit  was  granted.    Debney  v,  lies, 
(1907)  3  Alaska  438. 

Under  this  secticm,  see  also  Banks  v,  Wil- 
son, (1901)  1  Alaska  241. 


▼•1.  I,  p.  71,  iM.  IM. 
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Vol.  I,  p.  78,  seo.  135. 

Under  this  section,  see  Seattle  First  Nat  Bank  v.  Fish,  (1006)  2  Alaska  344. 

Vol.  I,  p.  78,  sec.  136. 

Under  this  section,  see  Whitehead  r.  N.  T.,  etc.,  MIn.  Co.,  (1001)  1  Alaska  846. 


Vol.  I,  p.  78,  sec.  137. 

ConclnsiTeness  of  judgment  in  original  ac- 
tion.—  In  an  action  on  an  attachmlsnt  bond 
given  under  this  section,  conditioned,  as  there- 
in provided,  for  the  payment  of  "all  costs 
that  may  be  adjudged  to  the  defendant  and 
all  damaffes  that  he  may  sustain  by  reason  of 
the  attacnment  if  the  same  be  wrongful  or 
without  sufficient  cause,"  a  judgment  in  favor 
of  the  defendant  in  the  attachment  suit  is  con- 


clusive that  the  attachment  was  without  suf- 
ficient cause,  and  of  the  liability  of  the 
obligors  upon  the  bond.  Anvil  Gold  AOn. 
Co.  V,  Hoxsie,  (1903)  125  Fed.  724. 

The  costs  of  the  suit  on  the  merits  are  not 
included  in  the  attachment  bond.  ElweU  «. 
Seattle  Scandinavian  Fish  Co.,  (1006)  8 
Alaska  617. 


Vol.  I,  p.  81,  sec.  150. 

Effect  of  bond.  —  A  defendant  in  an  attach- 
ment suit  who  gives  the  undertaking  pro- 
vided for  by  this  section  for  the  release  of 
the  attachment  is  not  thereby  estopped  to 
maintain  an  action  on  the  attachment  bond 
to  recover  his  costs  and  the  damages  he  may 


have  sustained  by  reason  .of  the  attachment, 
if  it  is  finally  determined  that  plaintiff  had 
no  cause  of  action,  although  he  may  be  held 
to  have  waived  irregularities  or  defects  in  the 
attachment  proceedings.  Anvil  Gtold  Min.  Go. 
V.  Hoxsie,  (1003)  125  Fed.  724. 


Vol.  I,  p.  81,  seo.  151. 

Under  this  section,  see  Seattle  First  Nat.  Bank  r.  Fish,  (1006)  2  Alaska  344. 


Vol.  I,  p.  84,  sec.  171. 

Proviso  unconstitutionaL  —  Alaska  was  so 
incorporated  into  the  United  States  by  the 
treaty  under  which  it  was  acquired  and  sub- 
sequent congressional  legislation  as  to  render 
repugnant  to  the  United  States  Constitution, 


6th  Amendment,  the  provision  of  this  section 
that  in  trials  for  misdemeanors  in  Alaska  six 
jurors  shall  constitute  a  legal  jury.  Rass- 
mussen  f>,  U.  S.,  (1006)  107  U.  S.  616,  26  8. 
Ct.  614,  40  U.  S.  (L.  ed.)  862. 


Vol.  I,  p.  87,  sec  187,  cl.  sixth. 

Necessity  for  written  charge.  —  A  provision 
in  this  section  that  on  request  the  charge  of 
the  court  "shall  be  reduced  to  writing  and 
given  to  the  jury  by  the  court  as  written, 
without  any  oral  explanation,"  is  to  be  rea- 
sonably construed  with  reference  to  the  pur- 
pose intended  to  be  secured  thereby,  and  a 


judgment  will  not  be  reversed  because  the 
court  orally  answered  a  (question  asked  by  the 
jury  after  they  had  retired,  where  it  could 
not  have  prejudiced  the  plaintiff  in  error. 
Walton  V.  Wild  Goose  Min.,  etc.,  Co.,  (1003) 
123  Fed.  200. 


Vol.  I,  p.  90,  sec.  208. 

Necessity  for  writing.  —  Where  it  appeared 
both  in  the  bill  of  exceptions  and  in  the  judg- 
ment that  a  jury  was  waived  by  stipulation 
of  the  parties  in  open  court,  the  Circuit  Court 
of  Appeals  was  not  precluded  from  reviewing 
assignments  of  error  relating  to  the  admis- 


sion or  exclusion  of  evidence,  because  the 
waiver  was  not  in  writing  and  filed  as  pro- 
vided by  R.  S.  sees.  640,  700,  4  Fed.  SUt 
Annot.  303,  460.  Shields  v,  Mongollon  Ex- 
ploration Co.,  (1005)  137  Fed.  630. 


Vol.  I,  p.  90,  sec.  209. 

A  written  opinion  discussing  the  law  and      quired  by  this  section.    Juneau  Water  Go,  9t 
the  facts  is  not  to  be  taken  as  the  formal      Jualpa  Co.,  (1007)  3  Alaska  382L 
findings  of  facts  and  conclusions  of  law  re- 
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Vol.  I.  p.  181,  MO.  86S. 


Vol.  I,  p.  92,  sec.  223. 

NecMMxy  deUy.  —A  delay  in  Mttliiig  and 
signing  a  bill  of  exoeptions  until  after  the  ex- 
piation of  the  time  fixed  for  filing  the  tame 
as  extended,  e&nsed  1^  the  inabiBty  of  the 
court  stenographer  to  make  a  transcript  of 
his  notes  of  the  eyidence  and  exceptions  with- 
in the  time  so  extended,  is  an  extraordinary 
circumstance  within  an  exception  to  the  rule 
that  a  bill  not  presented  within  such  time 
cannot  be  signed  thereafter,  so  that,  on  such 

Vol.  I,  p.  93,  sec.  226. 

Under  this  section,  see  Williams  v.  Alaska 
Commercial  Co.,  (1903)  2  Alaska  43;  liarks  v, 
Shoup,  (1903)  2  Alaska  06;  Bamette  v.  Free- 

Vol.  I,  p.  93,  see.  228. 


facts  appearing,  it  is  the  duty  of  the  judge  to 
sign  and  allow  the  bill.  Dalton  i?.  Gunnison, 
(1908)  105  Fed.  873. 

«  S^jnlng.**  —  The  signature  of  the  judge  to 
orders  allowing  and  settling  bills  of  excep- 
tions does  not  constitute  a  "  signing  '*  of  the 
bills  within  this  section.  Dalton  v.  Hazelet, 
(1910)  182  Fed.  661. 

Under  this  section,  see  also  Chase  v.  Alaska 
Fish,  etc.,  Co.,  (1903)  2  Alaaka  82. 


man,  (1904)  2  Alaska  286;  Runner  i;.  Woitke, 
(1906)  2  Alaska  469. 


Applicable  to  both  law  and  eqnity.  —  Cascaden  v.  Dunbar,  (1900)  3  Alaska  071. 
Time  for  ilUng.  — See  Cascaden  v.  Dunbar,  (1909)  8  Alaaka  671. 


Vol.  I,  p.  93,  sec.  229. 

This  section  means  that  the  motion  for  a 
new  trial  must  be  something  beyond  the  mere 
repetition  of  statutory  provisions  or  statu- 
tory language  in  a  motion  for  a  new  trial. 
Marks  v,  Shoup,  (1903)  2  Alaska  66. 

Insufficiency  of  evidence.  —  A  motion  for  a 
new  trial  on  the  ground  of  insufficiency  of 
evidence  should  s^te  wherein  the  evidenoe 


is  insufficient.    Williams  9.  Alaska  Commer- 
cial Co.,  (1903)  2  Alaska  43. 

Under  this  section,  see  also  Marks  v,  Shoup, 
(1903)  2  Alaska  66;  Chase  v,  Alaska  Fish, 
etc.,  Co.,  (1903)  2  Alaska/ 82;  Bamette  v. 
Freeman,  (1904)  2  Alaska  286;  Runner  r. 
Woitke,  (1906)  2  Alaska  469. 


Vol.  I,  p.  Ill,  sec.  301. 

UnStor  this  MctiOB,  see  KimbaU  v.  MiUer,  (1901)  1  Alaska  347. 


Vol.  I,  p.  112,  sec.  303. 

Complaint.  —  Under  this  section  the  plaintiff  is  not  r< 
in  the  property.    Brosnan  v.  White,  (1906)  136  Fed.  74. 


to  state  the  nature  of  his  estate 


Vol.  I,  p.  115,  sec.  322. 

Applicable  to  locator  and  owner  of  TtUd  pUctr  mining  eUim.— Moljuillan  v.  Tanana  Elec- 
tric Co.,  (1906)  3  Alaska  lia 

Vol.  I,  p.  117,  sec.  334. 

Under  this  sectiony  see  Krause  v.  Juneau,  (1906)  2  Alaska  683. 


Vol.  I,  p.  119,  sec.  340. 

On  a  collateral  proceeding  a  court  of  equity 
will  not  inquire  into  the  validity  of  an  elec- 
tion of  a  town  officer,  as  this  section  affords 
an  adequate  remedy  at  law  for  challenging 

Vol.  I,  p.  121,  sec.  353. 

Conatniction.  —  Under  this  section  it  is  no 
defense  to  an  action  for  wrongful  death  that 
the  decedent  left  him  surviving  neither  wife, 
ehildren,  nor  family.  Jennings  v.  Alaska 
Treadwell  Ck>ld  Min.  Ca,  (1909)  170  Fed.  146. 

Measure  of  damages.  ~  Under  this  section 
the  damages  recoverable  for  wrongful  death, 


the  title  of  an  officer  to  his  seat,  and  until 
such  a  direct  attack  is  successful  the  courts 
will  sustain  the  acts  of  a  d6  ^iusio  officer. 
Monahan  r.  Lynch,  (1903)  2  Alaska  132. 


in  the  absence  of  wife  or  children,  are  the 
value  of  decedent's  life  to  the  estate,  meas- 
ured by  his  earning  capacity,  thriftiness,  and 
probable  length  of  life.  Jennings  «?.  Alaska 
Treadwell  €k>]d  Min.  Co.,  (1909)  170  Fed.  146. 
Under  this  section,  see  also  Unge  v.  Alaska 
Treadwell  Co.,  (1906)  3  Alaska  9, 
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Vol.  I,  ^  141,  tM.  47f. 


Vol.  I,  p.  122,  sec.  361. 

SqviUble  def erne*.  —  Where  del endanti 
pleaded  an  equitable  title  to  an  interest  in  a 
mining  claim  sought  to  be  reeovered  in  eject- 
ment, and  prayed  reformation  of  a  deed  to 
plaintiff's  prior  grantor  for  mutual  mistakOy 

Vol.  I,  p.  124^  sec.  369. 

Uniting  causes  of  action.  —  Bee  under  p.  66, 

Vol.  I,  p.  124^  sec.  371. 

Jury  trial  not  a  matter  of  right  — Elbing 
V.  Hastings,   (1906)   3  Alaska  125. 

In  an  action  to  quiet  title  to  a  mine  a  jury 
trial  may  be  demanded  upon  the  question  of 
title,  ouster,  and  damages.  Seliner  v.  McKay, 
(1905)  2  Alaska  564. 

Vol.  I,  p.  125,  sec.  372. 

A  written  opinion  discussing  the  law  and 
the  facts  is  not  to  be  taken  as  the  formal 
findings  of  facts  and  conclusions  of  law  re- 

3uired  by  this  section.    Juneau  Water  Go.  v. 
^alpa  Co.,  (1907)  3  Alaska  382. 
Time  of  filing  exceptions.  —  Under  the  pro- 
rision  in  this  section  that  exceptions  prepared 
and  settled  shall  be  filed  with  the  clerk  with- 

Vol.  I,  p.  125,  sec.  378. 

Absence  of  evidence  on  record.  —  Where  an 
action  was  dismissed  without  prejudice  for 
a  failure  of  proof,  and  on  appeal  none  of  the 
evidence  was  contained  in  the  reoM'd,  it  was 
held  that  the  drcuit  Court  of  Appeals  could 
not  say  that  the  dismissal  without  prejudice 
was  an  abuse  of  the  court's  discreti<m.  Ebner 
V.  Zimmerly,  (1902)   118  Fed.  818. 

Diamissal  for  lack  of  proof.  —  A  motion 
under  this  section  by  the  defendant  at  the 
dose  of  plaintiff's  case,  to  dismiss  a  suit  of 

Vol.  I,  p.  127,  sec.  384. 

DamagM  recorerable  on  bond.  — In  an  ac- 
tion on  an  injunction  bond  given  in  a  court 
in  the  territory  of  Alaska,  attorney's  fees  ex- 
pended in  obtaining  a  dissolution  of  the  in- 


the  trial  court's  flndlQgs  of  fact  on  a  jury 
being  waived  did  not  have  the  conclusive 
effect  on  appeal  of  a  veidict  of  a  jury. 
Shields  v.  Mongollon  Enkxration  Go.,  (1906) 
187  Fed.  689. 


1. 


Nature  of  jury.  —  The  jury  prorided  lor  by 
this  section  is  not  a  common-law  jury  for  the 
trial  of  the  issues  in  ejectment  or  any  other 
fact  at  law.  Nor  is  it  the  constitutional  jury 
provided  for  by  section  1,  artide  6,  of  the 
ConstituUon  of  the  United  States.  Elbing 
r.  Hastings,  (1906)  8  Alaska  126. 


in  ten  davs  from  the  entering  of  the  decree 
or  such  time  as  the  court  may  allow,  it  was 
held  that  exceptions  not  filed  with  the  derk 
until  more  than  six  months  after  the  cutting 
of  th^  decree,  without  an  order  extending  the 
time,  were  nugatory.  Dalton  v,  Hazelet, 
(1910)  182  Fed.  661. 


an  equitable  nature  on  the  ground  that  plain- 
tiff has  failed  to  make  a  prima  faoie  ease, 
like  a  motion  in  an  action  at  law  for  a  non- 
suit or  direction  of  a  verdict  on  the  same 
ground,  admits  every  fact  which  the  evidence 
proves,  or  tends  to  prove,  as  well  as  the  facts 
which  may  naturally  and  rationally  be  in- 
ferred from  the  facts  proved.  Cook  f>,  Klonos, 
(1908)  164  Fed.  689,  modf/M  (1909)  168  Fed. 
700. 


junction  do  not  eonstitnte  a  proper  element 
of  damage.  Lindeberg  v.  Howard,  (1906)  146 
Fed.  467. 


Vol.  I,  p.  127,  sec.  386. 

Under  this  section,  see  Karl  v.  Pilkington,  (1904)  2  Alaska  191. 

Vol.  I,  p.  131,  sec.  404. 

Ai  to  partition  of  mining  claim,  see  Boone  v.  Manley,  (1906)  8  Alaska  668. 


Vol.  I,  p.  142,  sec.  475. 

Poiseisory  title.  —  Under  this  section  and 
R.  S.  sec.  010,  5  Fed.  Stat.  Annot.  35,  which 
provides  that  no  possessory  action  for  the  re- 
covery of  any  mining  title  shall  be  affected  by 
$he  fact  that  the  paramount  title  to  the  land 
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is  in  the  United  States,  but  eaeh  ease  shall  be 
adjudged  by  the  law  of  possession,  one  in  pos- 
session of  a  mining  claim  in  Alaska  under  a 
valid  location  has  such  title  as  will  support 
an  action  to  quiet  title  against  an  adyen^ 


▼ol.  I,  p.  142,  Mt.  475. 


ALASKA. 


Vol.  I,  p.  160,  iM.  581. 


claimant.    Fulkerson  v,  Chisna  Min.,  etc.,  Co., 
(1003)  122  Fed.  782. 

A  plaintiff  who  was  living  in  a  tent  on  one 
of  a  number  of  adjoining  mining  claims  owned 
by  him,  and  had  commenced  the  sinking  of  a 
shaft  thereon,  had  sufficient  possession  to  en- 


title him  to  maintain  a  suit  under  Alaska 
Code  of  June  6,  1900,  c.  786,  31  Stat.  L.  321, 
against  an  adverse  claimant  of  the  ground. 
Lange  v,  Robinson,  (1906)   148  Fed.  799 

Actual  possession  necessary.  —  Delaney  t*. 
Kieman,  (1906)  3  Alaska  191. 


Vol.  i,  p.  147,  sec.  504. 

The  portions  of  this  section  which  author- 
ize appeals  direct  to  the  Supreme  Court  have 
been  revised  and  superseded  by  Judicial  Ck>de, 
sec.  247,  ante,  title  Judiciary,  p.  234  of  this 
Supplement.  As  to  revlefw  by  the  Circuit 
Court  of  Appeals  the  section  is  evidently 
superseded  by  Judicial  Code,  sec.  134,  ante, 
p.  197  of  this  Supplement. 

Ffling  Judgment  as  prerequisite  to  appeal. 
—  There  is  no  provision  in  the  Alaska  Code 
requiring  that  a  judgment  shall  be  filed  as  a 
prerequisite  to  the  perfecting  of  an  appeal 
therefrom.  Mackay  v.  Fox,  (1903)  121  Fed. 
487. 

Appeals  to  Circuit  Court  of  Appeals.  — The 
appellate  jurisdiction  of  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  over  appeals 
and  writs  of  error  from  the  District  C^ourts 
of  Alaska  is  not  ruled  by  Act  of  April  7, 
1874,  ch.  80;  18  Stat.  L.  27,  4  Fed.  Stat. 
Annot.  460,  relating  to  appeals  from  judg- 


ments and  decrees  of  territorial  courts,  but 
by  this  section  of  the  Alaska  Code  of  Civil 
Procedure  authorizing  such  appeals.  Shields 
V,  MongoUon  Exploration  Co.,  (1905)  137 
Fed.  539. 

Amount  in  controversy.  —  In  determining 
the  appellate  jurisdiction  of  the  Circuit  Court 
of  Appeals  the  amount  of  the  judgment  from 
which  the  appeal  or  writ  of  error  may  be 
prosecuted,  aad  not  the  amount  originally 
involved  in  the  suit,  is  the  amount  in  con- 
troversy. J.  P.  Jorgenson  Oo.  v.  Rapp, 
(1907)  157  Fed.  732,  86  C.  C.  A.  364.  See 
note  to  section  507  of  the  Alaska  Code,  infra. 

Mode  of  review.  —  Under  this  section  and 
section  506,  it  was  held  that  the  Ninth  Circuit 
Court  of  Appeals  had  jurisdiction  to  review 
a  decree  in  an  action  to  recover  an  interest  in 
a  mining  claim  tried  to  the  court  by  writ  of 
error.  Shields  v.  MongoUon  Exploration  Co., 
(1905)  137  Fed.  539. 


Vol.  I,  p.  148,  sec.  506. 

Under  this  section,  see  Woods  v,  Beaton,  (1901)  1  Alaska  344 


Vol.  I,  p.  148,  sec.  507. 

This  section  and  section  7  of  the  Circuit 
Court  of  Appeals  Act  of  March  3,  1891,  26 
Stat.  L.  828,  4  Fed.  Stat.  Annot.  423,  note, 
"are  in  accord  and  should  be  read  in  pari 
materia.  .  .  .  The  purpose  of  Congress  in 
this  legislation  has  been  to  enlarge  and  not 
to  restrict  the  jurisdiction  of  the  Circuit 
Ourt  of  Appeals  with  respect  to  interlocu- 
tory injunctions.  ...  It  is  plain  that  the 
jurisdiction  of  the  Circuit  Court  of  Appeals 
on  appeal  from  an  interlocutory  order  grant- 
ing or  dissolving  an  injunction,  or  refusing 
to  grant  or  dissolve  an  injunction,  under  sec- 
tion 507  of  the  Alaska  Code,  is  not  limited 
by  the  provisions  of  section  504  of  that  Code 

Vol.  I,  p.  148,  sec.  508. 

A  judgment  in  a  case  tried  without  a  Jury 

is  reviewable  by  a  writ  of  error  under  this 
section,  instead  of  by  appeal,  and  is  not  gov- 
erned in  that  regard  by  the  Act  of  Apru  7, 

Vol.  I,  p.  155,  sec.  554. 

A  citixen  is  ''beneficially  interested"  and 
is  entitled  to  be  a  relator  in  a  mandamus 
action  where  the  object  of  the  writ  is  to  en- 


respecting  appeals  from  final  judgments  or 
orders  of  the  District  Court."  The  limitation 
of  five  hundred  dollars  does  not  apply  to 
section  507.  J.  P.  Jorgenson  Co.  v.  Rapp, 
(1907)   157  Fed.  732,  85  C.  C.  A.  364. 

Supersedeas.  —  The  inherent  power  of  the 
Circuit  Court  of  Appeals  to  grant  a  super- 
sedeas on  appeal  from  an  order  appointing 
a  receiver  is  not  interfered  with  by  this  sec- 
tion. In  re  McKenzie,  (1901)  180  U.  S.  536, 
21  S.  Ct.  468,  45  U.  S.  (L.  ed.)  657,  holding 
also  that  a  writ  of  supersedeas  issued  by  the 
clerk  of  a  Circuit  Ck)urt  of  Appeals  is  not 
void  because  its  issue  was  directed  by  a  judge 
of  the  court,  and  not  by  the  court  as  a  court. 


1874,  ch.  80,  sec.  2,  18  Stat.  L.  27,  4  Fed. 
Stat.  Annot.  460.  Shields  v.  MongoUon  Ex- 
ploration Co.,  (1905)  137  Fed.  539. 


force    the    performance    of    a    public    duty. 
Brand  t;.  Nome,  (1906)  3  Alaska  29. 


Vol.  I,  p.  160,  see.  581. 

Vnder  tMg  sectiOBy  see  In  re  Burkell,  (1903)  2  Alaska  108. 
f  ,  S.  A.  Supp.  -*  88  438 


7ol.  I,  p.  160,  MO.  ftSS. 


ALASKA. 


T«L  X,  p.  199,  Mt.  MM. 


Vol.  I,  p.  160,  sec.  583. 

Under  thif  Mction,  see  In  re  Burkell,  (1903)  2  Alaaka  106. 


Vol.  I,  p.  164,  sec.  609. 

An  attorney  is  guilty  of  contempt  who 
wrongfully,  corruptly,  and  in  a  spirit  of  re- 
sistance counsels  a  client  to  disobey  a  proper 

Vol.  t,  p.  165,  sec.  610. 

ProTisions  penal.  —  While  the  proTisions 
limiting  the  jurisdiction  of  the  courtr  of 
Alaaka  to  punish  for  contempt  of  their  au- 
thority and  fixing  the  penalty  therefor  are 
found  in  this  section  of  the  Code  of  Civil 


subpoena.    U.  S.  v.  Pratt,  (1907)   3  Alaska 
400. 

Under  thia  aection,  see  also  U.  S.  v.  Price, 
(1901)  1  Alaska  204 


Procedure,  they  are  penal  in  thdr  nature  and 
the  practice  in  relation  thereto  should  be  gov- 
erned by  the  Oiminal  Code.  U.  S.  v.  £di- 
ards,  (1902)  1  Alaska  613. 


Vol.  I,  p.  175,  sec.  673,  cl.  fourth. 

Under  this  section,  see  Copper  River  Min.  Co.  r.  MeCleUan,  (1903)  2  Alaska  134. 


Vol.  I,  p.  176,  sec.  682. 

Under  this  section,  see  Steen  v.  Wild  GkK>se 
Min.  Co.,  (1901)  1  Alaska  265;  Price  v.  Mc- 
intosh, (1901)  1  Alaska  286;  Nodine  v.  Han- 

Vol.  I,  p.  183,  see.  724. 

Form  of  taking  teatimony.  —  Under  the 
Code  of  Alaska,  an  order  of  reference  need 
not  require  that  the  witnesses  who  testify 


num,  (1901)  1  Alaska  302;  U.  S.  v.  Yakotat, 
etc,  R.  C6.,  (1906)  2  Alaska  028. 


before  the  referee  shall  read  over  and  sub- 
scribe their  testimony.  Copper  Biver  Mm. 
Co.  V.  McClellan,  (1906)  138  Fed.  833. 


Vol.  I,  p.  188,  sec.  751. 

Under  this  taction,  see  Nodine  v.  Hannum,  (1901)  1  Alaska  802. 

Vol.  I,  p.  188,  see.  753. 

Mnst  be  rait  pending.  —  Decker  v.  Bemer's  Bay  Min.  C6.,  (1907)  8  Alaska  28a 

Vol.  I,  p.  190,  sec.  763. ' 

Supervision  of  District  Court  appelate  only.— Decker  v.  Decker,  (1906)  8  Alaaka  lil. 


Vol.  I,  p.  191,  sec.  765. 

Jury  trial.  —  Under  this  sectioh  and  section 
371,  1  Fed.  Stat.  Annot.  124,  providing  that, 
except  as  otherwise  provided,  both  issues  of 
law  and  fact  shall  be  tried  by  the  court  un- 
less referred,  a  contestant  of  a  claim  against 
a  decedent's  estate  in  proceedings  to  estab- 
lish the  same  in  a  District  Court  sitting  in 


probate  is  not  entitled  to  a  jury  trial  under 
the  Constitution,  Seventh  Amendment,  pro- 
viding that  in  suits  at  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved, 
as  it  is  not  a  suit  at  common  law.  ESsterly  v, 
Rua,  (1903)  122  Fed.  009. 


Vol.  I,  p.  195,  sec.  783. 

Under  tbia  section,  see  Sylvester  v.  Willson,  (1906)  2  Alaska  82S. 

Vol.  I,  p.  199,  sec.  809. 

Under  this  section,  see  In  re  McCkrty,  (1907)  3  Alaska  242. 
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▼ol.  I,  p.  808,  BM.  888. 


ALASKA. 


▼oL  I,  p.  88a  fi^^  104ft 


Vol.  I,  p.  202,  sec.  823. 

JnrudictioB  to  determine  cUim  iiiTOhring 
accounting.  —  It  has  been  held  that  the  Dis- 
trict Court  had  jurisdiction  to  determine  a 
claim  by  a  surviving  partner  against  the  es- 
tate of  his  deceased  partner  which  involved 
an  accounting  of  partnership  affairs.  Esterly 
V,  Rua,  (1903)  122  Fed.  609. 

Vol.  I,  p.  214,  sec.  8%. 

Effect  of  Act  of  Jan.  37,  1905.  —  This  sec- 
tion is  not  modified,  amended,  or  repealed  by 
the  Act  of  Jan.  27,  1906,  ch.  277,  sec  8,  23 


Jury  txiaL  —  This  section  does  not  entitU 
either  party  to  a  jury  trial  of  a  proceedinir 
in  a  District  Court  to  establish  a  claim  alter 
it  has  been  rejected  by  the  administrator 
Esterly  v,  Rua,  (1903)   122  Fed.  609. 

Under  this  section,  see  also  In  re  Oladougb 
(1902)  1  Alaska  649. 


Stat.  L.  616,  10  Fed.  Stat.  Annot.  20    White 
r.  Martin,  (1906)  2  Alaska  471. 


Vol.  I,  p.  216,  sec.  905. 

Duty  of  giving  notice  imposed  on  probate  judge,  ^/n  re  Corcoran,  (1907)  3  Alaska 


Vol.  I,  p.  224,  sec.  962. 

Necessity  for  filing  proofs. — This  section 
does  not  reqiare  the  defendant  to  file  a  for- 
mal answer;  it  expressly  excuses  him  from 


so  doing;  but  it  does  require  that  he  file  his 
proofs.  Ererton  v.  Smith,  (1902)  1  Alaska 
422. 


Vol.  I,  p.  229,  sec.  995. 

Under  this  section,  see  Everton  v.  Smith,  (1902)  1  Alaska  422. 

Vol.  I,  p.  229,  see.  996. 

Under  this  section^  see  Weitiman  v.  Handy,  (1902)  1  Alaska  668. 

Vol.  I,  p.  229,  sec.  997. 

Under  this  section,  see  Weitsman  t?.  Handy,  (1902)  1  Alaska  668. 

Vol.  I,  p.  231,  sec.  1012. 

Under  this  section,  see  Everton  v.  Smith,  (1902)  1  Alaska  422. 

Vol.  f,  p.  232,  sec.  1015. 

Under  this  section,  see  Steil  t?.  Dessmore,  (1907)  3  Alaska  392. 


Vol.  I,  p.  235,  sec.  1042. 

Sufficiency  of  answer.  —  An  allegation  in  an 
answer  in  an  action  in  ejectment  that  defend- 
ant and  his  grantora  had  been  for  more  than 
twenty  vears  "  in  the  actual,  open,  notorious, 
and  exclusive  possession"  of  the  premises  is 
not  sufficient  to  raise  the  issue  of  adyerse 
possession  under  this  section,  eyen  with  the 


additional  allegation  that  defendant  and  his 
grantors  were  the  actual  owners  during  said 
time.  McGrath  v.  Valentine,  (1909)  167  Fed. 
473. 

Under  this  section,  see  also  Tyee  Consol. 
Min.  (7a  v.  Langstedt,  (1905)  136  Fed.  124. 


Vol.  I,  p.  236,  sec.  1044^  cl.  (Q  and  (7). 

sale  of  partnership  real  estate.  — See  Runner  v.  Woitke,  (1906)  2  Alaska  391. 

Vol.  I,  p.  236,  sec.  1046. 

Sale  of  partnemhip  real  estate.  — See  Runner  v,  Woitke,  (1905)  2  Alaska  391. 
Under  this  section,  see  also  Williams  v,  Jualpa  Co.,  (1906)  3  Alaska  222, 


\oi,  I,  p.  287|  SM»  L 


ALASKA. 


▼oL  I»  p.  261»  MO.  169|  •!.  (4). 


Vol.  i,  p.  237,  sec.  1. 

Authority  to  ab<^h  precincts.  —  In  Cheney 
r.  Alaska  Treadwell  Gold  Min.  Ck>.,  (1906)  148 
Fed.  808,  it  appeared  that  pursuant  to  the 
provision  of  this  section  six  precincts,  includ- 
ing Douglas  Island  and  Juneau  precincts, 
were  established  in  the  first  division,  and  a 
commissioner  appointed  in  each.  Subse- 
quently an  order  was  entered  by  the  judge 
of  the  division,  abolishing  Douglas  Island 
precinct,  and  providing  that  the  territory  em- 
braced therein  should  become  a  part  of  the 
Juneau  precinct.  It  also  accepted  the  resig- 
nation of  the  commissioner  and  directed  him 
to  "  deliver  the  records  and  property  pertain- 
ing to  his  office  "  to  the  commissioner  of  the 


Juneau  precinct.  It  was  held  that  the  effeet 
of  such  order  was  to  extend  the  limits  of 
Juneau  precinct,  to  constitute  the  commis- 
sioner thereof  the  successor  in  office  of  the 
former  commissioner  of  Douglas  Island  pre- 
cinct, and  to  transfer  to  him  all  the  pending 
probate  cases  in  said  precinct,  with  power  to 
proceed  therein;  that  an  order  thereafter 
made  by  him  removing  an  administrator  ap- 
pointed by  the  commissioner  of  Douglas  Is- 
land precinct  and  appointing  a  new  i^minis- 
trator  of  the  estate  was  within  his  jurisdic- 
tion and  valid. 

Under  this  soctiout  see  also  Linge  v,  AUskft 
Treadwell  Co.,  (1906)  3  Alaska  a 


Vol.  I,  p.  242,  sec.  36. 

Undar  this  section,  see  Bechtol  v.  Bechtol,  (1906)  2  Alaska  897. 

Vol.  I,  p.  245,  sec.  62. 

Under  this  section,  see  Binswanger  v.  Henninger,  (1902)  1  Alaska  609;  Johnson  v.  Berger, 
(1906)  3  Alaska  151. 


Vol.  I,  p.  248,  sec.  82. 

.  Competency  of  witnesses.  —  The  witnesses 
required  by  this  section  need  not  be  disinter- 
ested persons;  the  ancient  rules  so  requiring 
being  based  on  the  fact  that,  under  the  law 
at  Uiat  time,  interested  persons  were  not 
competent  to  testify  in  court  to  such  execu- 
tion in  case  of  any  controversy  respecting  it, 
which  law  has  been  generally  abrogated,  and 
is  not  in  force  in  Alaska.  Thus  an  assign- 
ment of  a  lease  of  mining  property  in  Alaska, 
required  by  Code  Civ.  Proc.  Alaska,  sec.  1046, 
31  Stat.  L.  493,  1  Fed.  Stat.  Annot.  236,  to  be 
executed  with  the  formality  of  a  deed,  is  not 
invalid    because    the    subscribing    witnesses 


thereto  were  members  of  the  partnership 
which  was  the  assignee.  Halla  v,  (^wden, 
(1909)   170  Fed.  569. 

Necessity  of  attestation  as  between  parties. 
—  The  requirement  of  this  section  that  deeds 
of  lands  or  any  interest  in  lands  executed 
within  the  district  shall  be  executed  in  the 
presence  of  two  witnesses,  who  shall  sub- 
scribe the  same  as  such,  does  not  make  such 
attestation  necessary  to  the  validity  of  the 
deed  as  between  the  parties,  but  is  a  formal- 
ity necessary  to  entitle  the  deed  to  record. 
Eadie  v.  Chamhen,  (1909)  172  Fed.  73. 


Vol.  I,  p.  250,  sec.  98. 

"Conveyance.''  —  Under  Civ.  (3ode  Alaska, 
sec  181,  1  Fed.  Stat.  Annot.  262,  which  de- 
fines "  real  property  "  as  including  "  all  lands, 
tenements,  and  hereditaments,  and  rights 
thereto,  and  all  interests  therein,  whether  in 
fee  simple  or  for  the  life  of  another,"  a  lease 
of  a  mining  claim  for  years  conveys- a  chattel 
interest  only  and  not  an  interest  in  the  land, 
and  is  not  a  **  conveyance  "  within  the  mean- 
ing of  this  section,  the  recording  of  which 


will  protect  the  lessee  against  a  prior  unre- 
corded deed;  nor  is  such  lessee  an  innocent 
purchaser  in  good  faith  for  a  valuable  con- 
sideration within  such  section,  where  he  is 
to  work  the  claim  and  pay  the  lessor  a  roy- 
alty.   Eadie  v.  Chambers,  (1909)  172  Fed.  73*. 

Applicable  to  mortgages  as  weU  as  deeds. 
—  Nestor  v.  Holt,  (1902)   1  Alaska  567. 

Under  this  section,  see  also  Crossly  v.  Cam- 
pion Min.  Co.,  (1901)   1  Alaska  391. 


Vol.  I,  p.  259,  sec.  168. 

Under  this  section,  see  Binswanger  v,  Henninger,  (1902)  1  Alaska  609. 


Vol.  I,  p.  261,  sec.  169,  cl.  (4). 

Gold  dnst  received  by  the  administrator      clause  of  section  169. 
from  the  lessees  of  a  mine  owned  by  the  wife      3  Alaska  242. 
fit  her  death  is  personal  property  within  this 

m 


In  re  MoQarty,  (1907) 


Td.  I,  p.  f6€^  Mt  197. 


ALASJCA. 


▼oL  I|  p.  S69,  MO.  904,  •!.  (5). 


Vol.  I,  p^  266,  sec.  197. 

Title  (Xf  lectioB  miilMdiiig.  —  This  section 
is,  despite  the  title,  a  classification  of  foreign 
bills  of  exchange  for  the  purpose  of  fixing 
damages  where  the  bills  are  diuwn  on  a  per- 
son in  some  state  or  territory  of  the  United 
States.  The  damages  in  this  class  of  bills 
are  fixed  at  a  less  sum  than  in  the  class 
given  in  section  196,  for  the  reason  that  the 
rates  of  exchan^  and  the  expenses  and  cost 
of  collection  are  less  between  the  states  than 
they    would    be    between    foreign    countries. 

Vol.  I,  p.  267,  sec.  200. 

Conndlmen  elected  at  large.  —  All  members 
of  the  common  council  must  be  elected  at 
large  by  all  the  electors  of  the  town.  Bates 
V.  Nome,  (1901)  1  Alaska  208. 

Filling  yacandet  in  office  of  coondlnun. — 
The  provision  in  this  section  that  a  council- 

Vol.  I,  p.  267,  sec.  201. 


The  mere  fact  that  the  compiler  of  the  code 
has  denominated  the  bills  in  section  196  as 
"  foreign,"  and  those  in  section  197  as  "  in- 
land," in  no  way  makes  them  such.  These 
are  merely  arbitrary  titles,  given  by  the  com- 
piler or  editor,  whicn  the  text  of  the  law  does 
not  warrant.  This  -code  in  no  way  changes 
the  distinctions  or  definitions  of  the  law  mer- 
chant regarding  foreign  and  inland  bills  of 
exchange.  Miller  v.  American  Gold  Min.  Co., 
(1906)  3  Alaska  1. 


man  shall  hold  office  for  one  year  or  until  his 
successor  is  elected  or  qualified,  clearly  ex- 
cludes any  power  on  the  part  of  the  common 
coimcil  to  fill  vacancies  in  the  council  except 
by  an  election.  Bates  v,  Nome,  (1901)  1 
Alaska  208. 


No  power  to  establish  mnnicipal  contti.  —  In  re  Munro,  (1901)  1  Alaska  879. 
Under  thia  section,  see  also  Macintosh  v,  Nome,  (1902)  1  Alaska  492. 


neffligence  in  failing  to  keep  sidewalks  in  re- 
pair.   Krause  v.  Jxmeau,  (1905)  2  Alaska  (^3. 


Vol.  I,  p.  267,  sec.  201,  cl.  fourth. 

Duty  to  maintain  sidewalks.  —  Under  this 
clause  it  has  been  held  that  a  municipality  in 
Alaska  was  liable  for  injuries  caused  by  its 

Vol.  I,  p.  268,  sec.  202. 

Under  thia  section,  see  Chambers  v.  Solner,  (1901)  1  Alaska  271;  Brace  v.  Solner,  (1901)  1 
Alaska  361. 


Vol.  I,  p.  268,  sec.  203. 

The  word  "provided,''  as  used  at  the  be- 
ginning of  the  first  proviso  of  this  section  is 
used  with  the  ordinary  meaning  of  "  but "  or 
"and."    Brace  v.  Solner,  (1901)  1  Alaska  361. 

Vol.  f,  p.  269,  sec.  204,  cl.  (3). 

The  words  "roads,  streets,  and  alleys,"  as 
used  in  this  clause,  are  used  independently  as 
within  the  possible  uses  defined  by  the  stat- 
ute, and  relate  to  properties  clearly  made  the 
snbject  of  condemnation  without  further 
l^slation  of  Congress.  The  words  "which 
may  be  authorized  by  Congress  or  other  legis- 

Vol.  I,  p.  269,  sec.  204,  cl.  (4). 

Public  nse.  —  Under  this  and  the  following 
clause  it  was  held  that  a  corporation  organ- 
ized for  the  purpose  of  working  mines  and 
maintaining  an  artificial  waterway  had  power 
to  condemn  a  right  of  way  for  the  purpose 

Vol.  I,  p.  269,  sec.  204,  cl.  (5). 

Emineht  domain  by  domesticated  foreign 
corporations.  —  It  has  been  held  that  a  do- 
mesticated foreign  corporation  organized  un- 
der the  laws  of  Oalifomia  was  entitled  to  ex- 


Under  thia  section,  see  Chambers  v.  Solner, 
(1901)  1  Alaska  271;  Brace  r.  Sobier,  (1901) 
1  Alaska  361. 


lative  authority  of  the  district"  qualify  and 
limit  the  words  "and  all  other  public  uses 
for  the  benefit,"  etc.,  but  do  not  relate  to 
roads,  streets,  and  alleys,  or  the  public  uses 
just  before  specified  and  enumerated.  Ashby 
17.  Juneau,  (1910)  174  Fed.  737. 


of  carrying  water  to  work  mining  claims 
owned  by  it,  claims  owned  by  others,  and  for 
private  and  public  uses.  Miocene  Ditch  (?o. 
17.  Jacobsen,  (1906)  140  Fed.  680. 
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erdse  the  right  of  eminent  domain  in  Alaska 
tx)  acquire  land  for  a  public  pipe  line  to  sup- 
ply water  for  mining.  Miocene  Ditch  Co.  v. 
Lyng,  (1905)  138  Fed.  644. 


Til.  X,  p.  970,  MO.  M7. 


ALASKA. 


▼oL  I,  p.  983,  Mt.  MS. 


Vol.  I,  p.  270,  sec.  207. 

Appeal.  —  Under  this  section  a  party  may 
appeal  from  findings  made  in  condemnation 
proceedings,  and  an  order  of  oondemnatioii 

Vol.  I,  p.  275,  sec.  225. 

A  aitit  to  collect  a  note  is  not  "  doing  busi- 
ness" within  the  meaning  of  this  section^ 
Seattle  First  Nat.  Bank  v.  Fish,  (1906)  2 
Alaska  345. 


based  thereon,  without  waiting  for  the  assess- 
ment of  damages.  Van  Dyke  v.  Midnight  Sun 
Min.,  etc,  Co.,  (1010)  177  Fed.  86. 


Who  Is  Agent  — See  American  €k>ld  Min. 
Co.  V.  Giant  Powder  Ck>.,  (1902)  1  Alaska  664. 


Vcl.  i,  p.  276,  sec.  228. 

Uadtr  tbia  section,  see  Ames  v,  Enumer,  (1002)  1  Alaska  50ft 

Vcl.  I,  p.  276,  sec.  231. 

Under  tbia  section,  see  Ames  v.  Kruzner,  (1002)  1  Alaska  508. 

Vcl.  I,  p.  281,  sec.  255. 

Constmction.  —  This  section  has  been  construed  to  limit  the  ccmtraet  rata  to  twelve  per 
eent.  "  per  annum."    Hemple  v.  Baymond,  (1006)  144  Fed.  706. 


Vcl.  i,  p.  281,  sec.  257. 

Conatmetion.  —  The  phrase  "double  the 
amount  of  the  interest  so  received  or  col- 
lected/' as  used  in  thia  section,  should  not 
be  construed  as  referring  to  and  qualifying 
the  words  "usurious  interest,"  so  as  to  au- 
thorize judgment  only  for  double  the  amoimt 
of  the  excess  of  the  interest  above  the  statu- 
tory rate,  but  that  the  section  authorized  re- 

Vcl.  I,  p.  281,  sec.  258. 

Contract  before  Act  passed  —  action  after- 
wards.—  The  Oregon  interest  statutes,  in 
force  in  Alaska  from  1884  to  1000,  limited  the 
rate  of  interest  which  might  be  lawfully 
contracted  for  to  ten  per  cent.,  and  provided 
that  contracts  by  which  a  higher  rate  was 
reserved  should  be  usurious,  and  the  entire 
debt  should  be  forfeited.  Hill's  Ann.  Laws 
Ore.  1892,  sees.  3587-3600.  Sections  256-250 
of  the  Alaska  Oode  contain  similar  provisions. 


covery  of  twice  the  entire  interest  paid. 
Hemple  v,  Baymond,  (1006)  144  Fed.  706. 
See  also  Fish  v,  Hemple,  (1003)  2  Alaska  175. 
Before  an  action  may  be  maintained  under 
this  provision  of  the  Alaska  Code,  the  debtor 
must  have  actually  paid  an  amount  in  excess 
of  the  principal  and  legal  interest.  Werner 
V.  Lorentzen,  (1007)  3  Alaaka  275. 


except  that  the  contract  rate  may  be  twelve 
per  cent.,  and  the  penalty  for  usury  is  the 
torfeiture  of  the  interest  only.  It  haa  been 
held  that  a  mortgage  executed  in  Akska  in 
1808,  securinff  notes  in  which  interest  at  the 
rate  of  twelve  per  cent,  was  reserved,  on 
which  suit  was  there  brought  in  1003,  was  not 
subject  to  the  defense  of  usury.  Petterson 
V.  Berry,  (1003)  126  Fed.  002. 


Vcl.  I,  p.  282,  sec.  262. 

Construction. — This  section  and  sections 
266  and  266,  providing  for  and  authorizing 
the  foreclosure  of  mechanics'  liens,  should  be 
liberally  construed,  but  such  lien,  being  of 
purely  statutory  creation,  can  be  established 
only  by  a  substantial  compliance  with  the 
statute.  Russell  v,  Hayner,  (1004)  130  Fed. 
00;  Jorgensen  Ck>.  v.  Sheldon,  (1005)  2  Alaska 
607. 

Labor  done  upon  claim.  —  Work  done  in 
cleaning  up  and  washing  gold  taken  from  a 
mining  claim  is  "  labor  £>ne  upon  the  claim," 
for  which  the  workmen  are  entitled  to  a  lien 
under  this  section.  Cascaden  r.  Wimbish, 
(1008)  161  Fed.  241. 

Nature  of  work.  —  Where  men  were  hired 


to  work  in  makinff  improvements  on  a  mining 
claim  at  a  certain  sum  per  day  and  their 
board,  one  who  devoted  a  part  of  his  time  to 
cooking  for  himself  and  the  others  was  held 
to  be  entitled  equally  with  the  others  to  a 
mechanic's  lien  for  his  wages.  Cascaden  v. 
Wimbish,  (1008)  161  Fed.  241. 

Work  done  for  leasee  of  mining  claim. — 
The  lien  given  by  this  section  and  sections 
263  and  265,  construed  together,  extends  to 
and  binds  the  interest  of  the  owner  of  a  min- 
ing claim  for  improvements  made  thereon  un- 
der direction  of  a  lessee  with  the  owner's 
knowledge  and  in  the  absence  of  any  dis- 
claimer of  responsibility  by  him.  Cascaden  v. 
Wimbish,  (1008)  161  Fed.  241. 
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Vol.  I,  p.  SOS,  MO.  set. 


GomplaiBt  —  Statement  of  owner's  name,  ~ 
Xhifl  section  provides  that  every  builder  shall 
have  a  lien  on  a  building  erected  or  material 
furnished  or  labor  performed  thereon  at  the 
instance  of  the  owner  of  the  building,  «tc., 
and  section  266  makes  it  the  duty  of  every 
original  contractor  within  a  specified  time  to 
file  with  the  recorder  a  claim,  with  the  name 
of  the  owner  or  reputed  owner,  if  known.  It 
has  been  held  that  a  statement  of  a  lien,  and 
a  complaint  tc  foreclose  the  same,  which  failed 
to  state  the  name  of  the  owner  of  the  build- 
ing, or  to  state  that  the  name  of  the  owner 
was  unknown,  was  insufficient,  though  it 
stated  the  name  of  the  holder  of  the  l^gal 


title  to  the  land,  and  the  name  of  a  vendee 
at  whose  instance  the  building  was  erected. 
Russell  V,  Hayner,  (1904)  130  Fed.  Oa 

At  instance  of  owner.  —  In  order  to  estab- 
lish a  mechanic's  lien  under  this  section  it 
must  be  alleged  and  proved  that  the  work 
or  labor  was  done  "at  the  instance  of  the 
owner  of  the  building  or  his  agent; "  a 
mere  allegation  that  plaintiffs  erected  the 
structure  at  the  instance  of  one  who  was  in 
possession  of  the  land  under  a  contract  to 
purchase  with  the  owners  being  insufficient. 
Russell  V.  Hayner,  (1004)  ISO  Fed.  90. 

Under  this  ■ection,  see  also  Morris  v.  Marsh, 
(1006)  3  Alaska  140. 


Vol.  I,  p.  283,  sec.  264. 

Under  tbia  sectUm,  see  Copper  Birer  Lumber  Ck>«  v.  dark,  (1900)  8  Alaska  68& 


Vol.  I,  p.  283,  sec.  265. 

Knowledge  of  owner.  —  A  mechanic's  lien 
cannot  be  established  under  this  section  where 
it  does  not  appear  from  the  complaint  that 
the  owners  of  the  lot  on  which  the  building 
was  erected  had  any  knowledge  of  the  con- 
tract made  by  the  person  in  possession,  un- 
der a  contract  of  purchase,  with  the  contract- 


ors, for  the  construction  of  a  building,  or 
that  the  building  was  constructed  at  the  in- 
stance of  such  owners.  Russell  v.  Hayner, 
(1904)   130  Fed.  90. 

Under  this  section,  see  also  Mprris  v.  Marsh, 
(1906)  3  Alaska  140;  Wimbish  v.  Caacaden, 
(1906)  3  Alaska  147. 


Vol.  I,  p.  284^  sec.  268. 

Neoeesary  parties.-— In  a  suit  against  the 
owner  of  a  mining  claim  to  estamish  a  la- 
borer's lien  thereon  for  work  done  at  the  in- 
stance of  lessees,  such  lessees  are  not  neces- 
sary parties,  and  it  is  within  the  discretion 
of  the  court  to  refuse  to  j>ermit  the  filing  of 


an  amended  answer  setting  up  their  non- 
joinder as  a  defense,  after  the  case  is  ready 
for  trial  and  after  such  lessees  have  left  the 
jurisdiction  of  the  court.  Cascaden  v.  Wim- 
bish, (1906)  161  Fed.  241. 


Vol.  I,  p.  284,  sec.  269. 

Under  tbia  sectieOi  see  Nome  v,  Lang,  (1902)  1 

Vol.  I,  p.  284,  sec.  270. 

Attorney's  fees.  —  The  provision  in  this  sec- 
tion authorizinB  the  court  to  allow  the  plain- 
tiff a  reasonable  attorney's  fee  on  enby  of 


693. 


judgment  foreclosing  a  mechanic's  or  labor- 
er's lien  is  constitutional  and  valid.  Cas- 
caden V.  Wimbish,  (1908)  161  Fed.  241. 


Vol.  I,  p.  302,  sec.  367. 

The  term  ''common  law,**  as  used  in  this 
aection,  means  both  the  common  law  of  Eng- 
land, as  opposed  to  written  or  statute  law, 
and  the  statutes  passed  before  the  immigra- 

Vol.  I,  p.  302,  sec.  368. 

Cases  pending  in  United  States  Sap<reme 
Court.  —  The  saving  clause  in  this  section 
preserved  the  right  of  all  plaintiffs  who  had 
commenced  actions  in  the  District  Court  for 
Alaska  to  prosecute  such  actions  to  final 
judgment  under  the  law  which  was  in  force 
at  the  time  of  the  passage  of  the  Act  or  un- 
der the  provisions  of  such  Act,  and  such  right 
was  not  lost  because  at  the  time  the  Act 
took  effect  an  action  was  pending  in  the  Su- 


tion  of  the  first  settlers  to  America.  Valen- 
tine V,  Roberts,  (1902)  1  Alaska  536.  See 
also  In  re  Burkell,  (1903)  2  Alaska  106. 


preme  Court  of  the  United  States  into  which 
It  had  been  removed  from  the  District  Court 
for  Alaska  by  writ  of  error.  Shoup  v.  Marks, 
(1904)  128  Fed.  32. 

Oregon  corporation  law.  — This  section  did 
not  repeal  the  Oregon  corporation  laws  in 
force  in  Alaska  by  operation  of  Act  of  May 
17,  1884,  ch.  53,  sec.  7,  23  Stat.  L.  25,  1  Fed. 
Stat.  Annot.  37.  Alaska  €k>ld  Wn,  Co.  V. 
Ebner,  (1905)  2  Alaska  611. 
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▼oL  I|  p.  369,  tM.  127. 


Vol.  I,  p.  309,  sec.  41. 

A  dog  is  a  subjoet  of  lureeoy  uflder  thit  moUob.    In  re  Barkell»  (1903)  2  Akika  lOS. 


Vol.  I,  p.  324,  sec.  119. 

SnfBciopcy  of  compUliit.  —  Under  this  flec- 
tion a  complaint  charging  the  offense  of  adul- 
tery muflt  aver  that  the  accused  was  married 


at  the  date  of  its  alleged  commisdoii.    Ov- 
tier  V.  U.  a,  (1906)  148  Fed.  804. 


Vol.  I,  p.  325,  sec.  127. 

JurlsdictioB  of  offenses.  —  See  under  toI.  10,  p.  17,  see.  4,  eL  10. 


Vol.  I,  p.  329,  sec.  152. 

Jurisdiction  of  offense.  —  An  ordinance  pro- 
hibiting gambling  and  prescribing  punishment 
for  the  same,  enacted  by  a  town  of  Alaska 
under  authority  conferred  by  Act  AprU  28, 
1904,  ch.  1778,  33  Stat.  L.  529,  10  Fed.  Stat. 
Annot.  17,  does  not  deprive  the  District  Courts 

Vol.  I,  p.  336,  sec.  180. 

Misdemeanor.  —  The  offense  described  by 
this  section  is  a  misdemeanor,  not  a  felony. 
U.  S.  t*.  Doo-Noch-Keen,  (1905)  2  Alaska  628, 

Vol.  I,  p.  341,  sec.  218. 


of  jurisdiction  of  a  prosecution  for  gambling 
within  the  limits  of  the  town,  instituted  un- 
der the  Penal  Code  of  the  district,  which 
makes  the  same  a  criminal  offense.  Horn- 
stein  V.  U.  S.,  (1907)  155  Fed.  48. 


overruling  on  this  point  U.  S.  v.  Alaska  Pack- 
ers' Assoc.,  (1901)  1  Alaska  217. 

Criminal  intent  not  necessary.  —  U.  8.  «. 
Doo-Noch-Keen,  (1905)  2  Alaska  024. 


The  term  "*  common  law.**  —  See  under  p.  302,  see.  367. 


Vol.  I,  p.  344,  sec.  13. 

No  jurisdiction  to  inquire  into  crimes  conunitted  in  another  Judicial  diftrict— U.  8.  v, 
Beasly,  (1903)  2  Alaska  93. 


Vol.  I,  p.  348,  sec.  45. 

Allegation  of  ownership  of  money  obtained 
by  false  pretenses.  —  Under  this  section  and 
sections  49  and  60  of  this  Act,  which  require 
defects  in  form  in  indictments  that  do  not 
tend  to  prejudice  the  substantial  rights  of 
the  defendant  to  be  disregarded,  an  indict- 
ment for  obtaining  money  by  false  pretenses  is 
sufficient  although  it  does  not  state  the  own- 


ership of  the  money  by  direct  allegation,  if 
facts  are  alleged  which  sufficiently  show  the 
ownership,  as  where  it  alleges  that  the  false 
pretenses  were  made  with  mtent  to  defraud 
a  person  named  of  a  certain  sum  of  money, 
and  that,  by  relying  thereon,  he  paid  such 
sum  to  defendants.  Griggs  v.  U.  8.,  (1906) 
158  Fed.  572* 


Vol.  f,  p.  353,  sec.  85. 

Under  this  laetion,  see  U.  a  v.  Manthei,  (1905)  2  Alaska  489. 


Vol.  I,  p.  359,  sec.  127. 

Opinion  founded  on  testimony.  —  Under 
the  proyision  of  this  section  that  an  opinion 
upon  the  merits  of  the  case,  formed  or  ex- 

Eressed  by  a  juror  "  from  what  he  may  have 
eard  or  read,"  shall  not  disqualify  him  un- 
less the  court  is  satisfied  that  he  cannot  dis- 
regard such  opinion  and  try  the  case  impar- 
tially, the  source  of  the  information  from 
whidi  a  juror's  opinion  is  derived  is  an  im- 
portant  consideration,   and   a   challenge   for 


bias  should  be  allowed  against  a  Juror  who 
has  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  a  defendant  charged 
with  crime,  based  upon  the  tMtimony  of 
witnesses  sworn  in  court  bearing  directly  on 
the  issue  to  be  tried,  notwithstanding  hia 
declaration  under  oath  that  he  could  t^  the 
case  fairly  and  impartially.  Dolaa  v.  U.  SL, 
(1903)  123  Fed.  52. 


440 
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Vol.  I,  p.  40e,  MO.  460. 


Vol.  I,  p.  370,  sec.  202. 

In  Carter  t\  U.  S.,  (1906)  148  Fed.  804,  78 
C.  C.  A.  494,  it  was  said  that  this  section 
adopts  for  crimina]  actions  the  provision  in 
section  6  of  the  Circuit  Court  of  Appeals  Act 
of  1891,  4  Fed.  Stat.  Annot.  398,  authorizing 
appeals  direct  to  the  Supreme  Court  "  in  any 
case  in  which  the  jurisdiction  of  the  court  is 


» 


In  issue."  But  see  now  Judicial  Code,  sec. 
247,  ante^  title  Judiciabt,  p.  234  of  this  Sup- 
plement, in  connection  with  Judicial  Code, 
sec.  134,  wiie^  p.  197,  the  latter  section  vest- 
ing appellate  jurisdiction  in  the  Circuit  Court 
of  Appeals  "  in  all  criminal  cases.*' 


Vol.  I,  p.  376,  sec.  237. 

Und«r  this  section,  see  U.  S.  t^.  Manthei,  (1906)  2  Alaska  469. 

Vol.  I,  p.  401,  sec.  430. 

Costs  of  summoning  jurors,  and  the  jurors'  fees  and  mileage,  are  taxable  against  a  convicted 
defendant  as  "  costs  '*  under  this  section.    U.  &  i?.  Madigan,  (1906)  8  Alaska  72. 

Vol.  I,  p.  403,  sec.  442. 

Sufficiency  of  notice.  —  The  notice  required      defendant  was  convicted.    U.  8.  v.  Lanen» 
by   this   section   should  describe  either   the       (1906)  2  Alaska  677. 
eiass  or  the  species  of  crime  of  which  the 


Vol.  I,  p.  403,  sec.  443. 

SvlBdency  of  undertaking.  —  See  U.  8.  v.  Rice,  (1902)  1  Alaska  676;  U.  8.  v.  8beep  Greek 
John,  (1902)  1  Alaska  682. 


Vol.  I,  p.  403,  sec.  445. 

Sufficiency  of  proceedings  for  appeal  —  In 
Cartier  r.  U.  S.,  (1906)  148  Fed.  804,  the  pro- 
ceedings taken  by  a  defendant  convicted  of  a 
criminal   offense    before   a   commissioner   in 


Alaska,  as  tm  officio  justice  of  the  peace,  for 
perfecting  an  appeal,  were  held  to  be  suffi- 
dent  and  to  require  the  District  Ck>urt  to  tiy 
the  cause  anew. 


Vol.  I,  p.  404,  sec.  451. 

Under  this  section,  see  U.  8.  v.  Rice,  (1902)  1  Alaska  676. 


Vol.  I,  p.  406,  sec.  460. 

This  section  is  constitutional.  —  U.  S.  v. 
Binns,  (1902)  .1  Alaska  553;  In  re  Johnson, 
(1902)   1  Alaska  630. 

Unifdrmity  in  taxation.  —  License  fees  im- 
posed on  certain  lines  of  business  by  this  sec- 
tion are  not  "excises"  levied  "to  pay  the 
debts  and  provide  for  the  common  defense  and 
general  welfare,"  which,  under  U.  S.  Oonst., 
art.  1,  sec.  8,  must  be  uniform  throughout  the 
United  States,  although  the  proceeds  are,  by 
section  463  of  this  Act,  to  be  paid  into  the 
treasury  of  the  United  States,  and  are  not 
specifically  appropriated  to  the  expenses  of 
the  territory;  but  such  fees  must  be  deemed 
local  taxes,  imposed  under  the  plenary  power 
of  Consress  over  the  territories,  tar  the  pur- 
pose of  defraying  the  expense  of  the  terri- 
torial government,  where  the  total  sum  de- 
rived from  these  and  all  other  revenues  of  the 
territory  does  not  equal  the  cost  of  maintain- 
ing such  government.  Binns  v.  U.  S.,  (1904) 
194  U.  S.  486,  24  8.  Ct.  816,  48  U.  8.  (L.  ed., 
1067. 

''Freight  handled."  —  In  John  J.  Sesnon  Co. 
«.  U.  8.,  (1910)  182  Fed.  573,  it  appeared  that 


the  defendant  maintained  a  wharf  stmehire 
at  Nome,  and  was  also  engaged  in  the  sale 
of  coal  for  the  joint  account  of  itself  and  the 
seller.  The  defendant  guaranteed  the  seller's 
advances  in  a  sufficient  sum  to  realize  a  net 
profit  of  fifty  cents  a  ton  on  the  coal  sold 
and  a  further  interest  in  the  net  proceeds  of 
the  sale  of  the  coal  and  the  profit  in  excess 
of  fifty  cents  a  ton ;  defendant  regulating  the 
selling  price  of  the  coal.  It  was  held  that 
coal  handled  under  such  contract  from  vessels 
by  means  of  defendant's  wharf  structure  con- 
stituted ''freight  handled,"  within  this  sec- 
tion, requiring  persons  maintaining  public 
docks,  wharves,  and  warehouses  in  Alaska  to 
pay  a  license  fee  of  ten  cents  per  ton  on 
freiriit  handled  or  stored. 

"Fnblic  wharf."  —  In  John  J.  Sesnon  C6. 
9.  U.  8.,  supra,  it  appeared  that  the  defendant 
operated  a  lighterage  business  in  Nome,  oon- 
sisting  of  an  aerial  tramway  operated  from 
towers  anchored  on  permanent  concrete  foun- 
dations several  hundred  feet  out  to  sea. 
Along  this  tramway  cargoes  were  discharged 
from  vessels  by  means  of  lighters;  defendant 
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contracting  with  each  TCBsel  for  lighterage 
Bervices  at  an  agreed  price  per  ton.  It  was 
held  that  such  Btructure  constituted  a  "  pub- 
lic wharf/'  which  defendant  had  no  rigjht  to 
operate  without  payment  of  the  fee. 

''Meat  market/'  —  The  term  "meat  mar- 
ket/' aa  used  in  this  section,  refers  only  to 
what   is   commonly   known   aa  a   "butcher 


shop"  or  a  place  where  meats  are  cut  in 
small  quantities  and  sold  to  indiyidual  cus- 
tomers. It  does  not  indude  a  cold  storage 
plant  nor  does  it  cover  general  sales  of  meat 
in  bulk  to  other  meat  markets.  In  re  Faciflc 
Cold  Storage  Co.,  (1002)  1  Alaska  420. 

Aa  to  refnad  of  license  money,  see  /n  re 
HUls  Bottling  License,  (1002)  1  Alaska  436. 


Vol.  I,  p.  408,  sec.  461. 

This  section  is  constitvtionaL  *- /»  re  Johnson,  (1002)*  1  Alaska  600. 

Vol.  I,  p.  411,  sec.  468. 

Under  this  section,  see  U.  &  i'.  Powers,  (1001)  1  Alaska  100. 


Vol.  I,  p.  412,  sec.  474. 

Choice  of  manner  of  prosecution.  —  Under 
Bection  474,  the  district  attorney  or  the  mar- 
shal has  the  power  to  say  whether  or  not  the 
commissioner  shall  take  jurisdiction  of  that 
particular  crime,  and,  if  that  power  is  exer- 
cised by  electing  to  prosecute  through  the 
grand  jury,  he  has  the  right  to  all  the  ma- 
chinery of  the  law  to  aid  him,  and  the  com- 
missioner should,  when  such  election  has  been 

Vol.  X,  p.  6,  sec.  2. 

Constniction.~-To  be  an  inhabitant  of  the 
district  for  two  years  immediately  prior  to 
the  date  of  the  commencement  of  the  action, 
within  the  meaning  of  this  amended  section, 
means  that  the  plaintiff  had  his  domidl  and 
fixed  abiding  place  therein  for  the  whole  of 
the  two  calendar  years  preceding  that  date. 
It  does  not  necessarily  mean  that  he  was 
actually  and  personally  present  in  the  terri- 
tory during  the  whole  time,  but  that  it  was 
his  recognized  home,  domicile,  or  place  of  resi- 
denee,  and  that  he  had  during  that  period 
no  other  established  home,  domicile,  or  abiding 
place  outside  of  the  district  at  which  he  per- 

Vol.  X,  p.  6,  sec.  3. 

SepeaL  —  This  section  regarding  the  powers 
of  town  councils  was  repeiued  by  implication 
by  the  Act  of  April  28,  1004,  ch.  1778,  sec  4, 


made,  act  in  accordance  therewith.  Decker 
V.  Padfie  Coast  Steamship  Co.,  (1006)  3 
Alaska  230. 

Only  misdemeanors  may  be  prosecuted  by 
information.  Felonies  must  be  prosecuted  by 
indictment.  U.  S.  v.  Powers,  (1001)  1  Alaska 
180. 

VerUlcation  unnecessary.— U.  S.  r.  John 
J.  Sesnon  Co.,  (1008)  3  Alaska  605. 


manently  remained  with  his  family.    Terrill 
V,  Terrill,  (1005)  2  Alaska  475. 

Sssidence.  —  Not  only  must  it  affirmatiTely 
appear  from  the  pleading  and  the  proofs  that 
the  plaintiff  was  an  inhabitant  at  the  time 
of  commencing  his  action  for  divorce,  and  for 
two  years  prior  thereto,  but  it  must  as  clearly 
appear  that  he  had  a  residence  within  the 
territory  for  the  two  years  prior  thereto. 
Residence  means  a  place  of  aboae,  and  within 
the  meaninff  of  this  statute  it  is  the  place 
where  the  plaintiff  resides.  Terrill  v.  Terrill, 
(1006)  2  Alaska  475. 


33  Stat  L.  520, 10  Fed.  Stat  Ann.  16.    Nome 
V.  Schneider,  (1006)  3  Alaska  58. 


Vol.  Xy  p.  8y  sec.  4.     IDisposiHon  of  license  tnaney.'] 


SepeaL  —  The  power  given  to  the  District 
Court  of  Alaska  by  this  section  to  apportion 
the  license  moneys  collected  from  penons  for 
doing  business  within  an  incorporated  town, 
and  thereby  required  to  be  paid  over  by  the 
clerk  of  the  court  to  the  treasurer  of  the  mu- 
nicipality, and  to  designate  by  order  the  pro- 
portion that  should  be  used  for  school  and  for 
municipal  purposes,  reepectively,  was  taken 
away  by  Act  of  April  28,  1004,  ch.  1778,  33 
Stat  L.  520, 10  Fed.  Stat.  Annot.  18,  10,  which 
for  the  first  time  authorised  the  common 

Vol.  X,  p.  16,  sec.  4. 

Sepeal.  —  See  under  vol.  10,  p.  6,  see:  3. 


coundl  of  incorporated  towns  to  levy  a  gen- 
eral tax  for  school  purposes,  and  required  it 
to  establish  and  maintain  schools  and  provide 
the  necessary  funds  therefor,  and  which  also 
provided  that  the  license  moneys  should  be 
paid  over  to  the  municipal  treasurer  without 
qualification,  "to  be  used  for  school  and 
municipal  purpoBes,"  and  repealed  all  incon- 
sistent Acts.  Since  such  Act  the  apportion- 
ment of  such  fund  reats  with  the  common 
council  of  the  town.  Freeding  v.  Allen, 
(1000)  173  Fed.  263. 
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Vol.  X,  p.  17,  sec.  4,  cl.  fourth. 

Sight  of  eminent  domain.  —  The  right  of  a 
rnxmicipality  to  proceed  in  eminent  domain 
ifl  conferred  by  this  section  taken  in  cbnnec* 


tion  with  section  204,  subsection  3»  of  the 
Alaska  CSt.  Code,  1  Fed.  Stat.  Annot.  200. 
Ashby  V.  Jimeau,  (1910)  174  Fed.  737. 


Vol.  X,  p.  17,  see.  4,  cl.  tenth. 

Jurisdiction  of  offenses.  —  Under  the  rule 
that  when  a  court  has  jurisdiction  of  a  crime 
a  statute  which  merely  confers  the  same  ju- 
risdiction on  another  court,  or  authorizes  a 
municipality  to  define  and  punish  the  same 
act,  does  not  deprive  the  first  court  of  its 
jurisdiction  unless  there  is  an  express  provi- 
sion or  clear  implication  to  that  effect,  this 
section  conferring  power  on  municipalities  in 
Alaska  to  prohibit  certain  things  and  punish 


the  same  as  misdemeanors,  and  which  repeals 
all  prior  Acts  and  parts  of  Acts  inconsistent 
therewith,  although  acted  upon  by  a  town, 
does  not  affect  the  jurisdiction  of  the  District 
Ck>urt  over  prosecutions  for  the  same  acts 
which  are  made  offenses  by  the  Alaska  Code 
of  March  3,  1899,  ch.  429,  30  Stat.  L.  1263,  1 
Fed.  Stat  Annot.  326,  there  being  no  in- 
consistency between  the  dual  jurisdictiont. 
Bosencranz  v.  U.  &,  (1907)  166  Fed.  38. 


Vol.  X,  p.  18,  sec.  4,  cl.  twelfth. 

Apportionment  of  license  moneys.  —  This 
clause,  taken  in  connection  with  sections  7 
and  8  of  this  Act  and  section  4  of  the  Act  of 
Jan.  27,  1906,  ch.  277,  33  Stat.  L.  616,  10 
Fed.  Stat.  Annot.  21,  had  the  effect  of  repeal- 


ing that  part  of  section  4  of  the  Act  of  Mareh 
2,  1903,  ch.  978,  32  Stat.  L.  944,  10  Fed.  SUt. 
Annot.  8,  relating  to  the  disposition  of  license 
money.  Freeding  v.  Allen,  (1909)  173  Fed. 
263. 


Vol.  X,  p.  24,  sec.  8. 

Jury  triaL  —  This  section  does  not  require 
a  jury  trial  in  an  action  to  have  a  person  de- 
clared insane  and  a  guardian  appointed  for 


his  property  and  perso: 
(1906)  2  Alaska  471. 


JL    White  V.  Martin» 


Vol.  X,  p.  26.     [Reservations  on  navigable  vmters.'] 


The  ''shore''  of  navigable  water  is  the 
ground  lying  between  ordinary  high-water 
and  low-water  mark.  Dalton  t?.  Hazelet, 
(1910)   182  Fed.  661. 

Shore  lands  acquired  before  Act  passed. — 
This  Act  amending  Act  of  May  14,  1808,  ch. 
299,  30  Stat.  L.  409,  1  Fed.  Stat.  Annot.  60, 
extending  the  homestead  laws  to  Alaska,  lim- 
its the  extent  of  a  homestead  entry  to  320 
acres,  and  provides  that  no  entry  shall  be 
allowed  ext^ding  more  than  160  rods  along 
the  shore  of  any  navigable  water,  and  that 


along  such  shore  a  space  of  at  least  80  rods 
shall  be  reserved  from  entry  between  all  such 
claims,  and  declares  that  nothing  therein  con- 
tained shall  be  construed  to  authorize  entries 
to  be  made  or  title  to  be  acquired  to  the  shore 
of  any  navigable  waters  within  the  district. 
It  was  held  that  where  shore  land  was  ac- 
quired under  such  amended  Act,*  there  was  no 
reservation  of  a  roadway  above  high-water 
mark.  Dalton  9.  Hazelet,  (1910)  182  Fed. 
661. 


1909  Supp.,  p.  30,  sec.  1. 

Good  faith.  —  The  benefits  of  the  Act  au- 
thorizing the  consolidation  of  claims  or  loca- 
tions of  coal  lands  in  Alaska  can  be  shared 
only  by  persons  who  made  such  locations  in 
good  faith  —  that  is,  honestly  and  lawfully 
—  prior  to  Nov.  16,  1906,  in  their  own  inter- 
ests individually,  without  fraud,  collusion,  or 
deceit,  or  any  purpose  to  violate  any  provi- 
sion of  the  law.  Therefore  if  it  can  be  shown 
that  agreements  or  arrangements  for  trans- 
ferring entries  to  a  company  or  corporation 
were  entered  into  by  locators  of  coal  lands 


in  Alaska  after  they  had  made  their  locationa 
in  good  faith  and  in  their  own  interest  alone, 
such  locations  may,  under  the  provisions  of 
this  Act,  lawfully  pass  to  entry  and  patent 
in  accordance  with  the  terms  of  said  Act; 
but  if  such  agreements  or  arrangements  were 
entered  into  prior  to  such  locations  being 
made,  the  locations  do  not  come  within  the 
provisions  of  the  Act  and  cannot  be  lawfully 
passed  to  entry  and  patent.  (1909)  27  Opw 
Atty.-(jten«  412. 
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Vol.  I,  p.  437,  sec.  1. 


Minitag  property.  —  The  fact  that  a  mining 
claim  is  located  by  an  alien  does  not  render 
the  location  illegal  or  yoid,  but,  at  most,  it 
is  only  voidable  at  the  instance  of  the  gov- 
ernment; and  a  8ubBe<]^uent  declaration  of  in- 
tention to  become  a  citizen  by  a  locator,  or 
one  having  an  interest  in  the  claim,  prior  to 
the  inception  of  any  adverse  rights,  relates 
back  to  the  date  of  the  location  or  acquisi- 
tion of  the  alien's  interest  and  validates  the 
transaction.  Shea  v.  Nilima,  (1904)  133  Fed. 
SOO. 


Agreement  to  locate  daimi.  — An  agree- 
ment between  two  aliens  to  acquire  or  locate 
mining  claims  in  Alaska  for  their  joint  bene- 
fit is  not  void;  nor  does  the  fact  of  their 
alienage  prevent  one  who  subsequently  de- 
clared his  intention  to  become  a  citizen  from 
enforcing  the  contract  by  recovering  his  in- 
terest in  a  claim  located  in  the  name  of  the 
other  pursuant  to  such  agreement.  Shea  v, 
Nilima,  (1904)  133  Fed.  209. 
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Vol.  I,  p.  444,  sec.  4386. 

SepeaL  — -  Sections  4386-4390,  R.  S.  were  ex- 
pressly repealed  by  Act  of  June  29,  1906,  eh. 
3594,  sec.  5,  34  Stat.  L.  607,  1909  Supp.  Fed. 
Stat.  Annot.  46. 

For  cases  under  this  section,  see  Dlinois 
Cent.  R.  Co.  f.  Curry,  (1907)  127  Ky.  643,  106 
S.  W.  297;  Baltimore,  etc.,  R.  Co.  i?.  Wood, 
(1908)  130  Ky.  839,  114  a  W.  736;  Ecton  17. 
Chicago,  etc.,  R.  Co.,  (1907)  125  Mo.  App. 
223,  102  S.  W.  575;  Chicago,  etc,  R.  Co.  1^. 


Slattery,  (1906)  76  Neb.  721,  107  N.  W.  1046; 
International,  etc.,  R.  Co.  v,  Startz,  (1904) 
37  Tex.  av.  App.  51,  82  S.  W.  1071;  St.  Louis 
Southwestern  R.  Co.  v,  Dolan,  (Tex.  1903)  77 
S.  W.  415;  St.  Louis,  etc.,  R.  Ca  17.  Smith, 
(Tex.  1911)  135  S.  W.  697;  Southern  R.  Co. 
r.  Forgey,  (1906)  105  Va.  699,  54  S.  E.  477; 
Reynolds  v.  Great  Northern  R.  Co.,  (1906)  40 
Wash.  163,  82  Pac  161. 


Vol.  I,  p.  447,  sec.  4387. 


For  a  case  under  this  uctUm,  see  Southern  R.  Co«  v.  ToUerson,  (1910)  135  Ga.  74, 
798. 


&E* 


Vol.  I,  p.  447,  sec.  4388. 


For  a  case  under  this  section,  see  St.  Louis  Southweatem  R.  Co.  v.  Dolan,  (Tex.  1903)  77 
S.  W.  415. 


Vol.  I,  p.  449,  sec.  3. 

Purpose  of  inspection.  —  The  inspection  of 
cftttle  and  meats  at  packing  houses  by  the 
government  under  the  federsu  statutes  is  for 
the  purpose  of  preventing  traffic  in  diseased 
and  unwholesome  meats,  and  does  not  relieve 
a  corporation  engaged  in  slaughtering  cattle 
from  the  duty  of  exercising  reasonable  care 


to  see  that  its  employees  engaged  in  handling 
its  meats  are  not  exposed  to  infectious  dis- 
eases. If  it  relies  on  the  government  inspec- 
tion, it  is  responsible  to  its  servants  in  that 
regard  for  the  efficiency  of  such  inspection. 
O'Connor  v.  Armour  Packing  Co.,  (1908)  158 
Fed.  241. 


Vol.  I,  p.  452,  sec.  3. 

Effect  in  states.  ~  Rules  of  the  Bureau  of 
Animal  Industry  of  the  Department  of  Agri- 
culture, organized  by  this  Act  for  the  suppres- 
sion of  contagious  diseases  among  domestic 
animals,  have  not,  apart  from  the  action  of  a 
state,  any  binding  force  upon  the  state.  Esh- 
leman  v.  Union  Stockyards  Co.,  (1908)  222 
Pa.  St.  20,  70  Atl.  899. 

State  laws.  —  The  Arkansas  statute  (Act 
May  28,  1907)  to  prevent  the  introduction 
and  spread  of  contslgious  and  infectious  dis- 
eases of  animals  in  that  state  is  not  in  con- 
flict with  this  Act,  which  does  not  attempt 
to  assume  exclusive  control  over  the  quaran- 
tine of  diseased  animals,  nor  cover  the  trans- 
portation of  live  stock  from  state  to  state,  so 
as  to  preclude  state  action,  but  merely  au- 
thorizes the  Commissioner  of  Agriculture  to 
co-operate  with  state  authorities,  and  to  pre- 
scribe rules  and  regulations  in  that  regard, 
nor  doeji  it  conflict  with  rules  and  regulations 
so  prescribed.  Kansas  City  Southern  R.  Co. 
V.  State,   (1909)  90  Ark.  343,  119  S.  W.  288. 

In  Reid  v,  Colorado,  (1902)  187  U.  R.  137, 
23  &  Ct.  92,  47  U.  8.  (L.  ed.)  108,  affirming 
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(1902)  29  Colo.  333,  68  Pac.  228,  it  was  held 
that  the  subject  of  transportation  of  cattle 
from  one  state  to  another  was  not  so  far 
covered  by  the  provisions  of  this  Act,  or  those 
relating  to  the  exportation  of  diseased  cattle 
to  porU  in  foreign  countries,  and  the  trans- 
portation between  the  states  of  live  stock 
known  to  be  diseased,  as  to  preclude  the  en- 
actment of  a  statute  (Colo.  Sess.  Laws  1886, 
p.  335)  prohibiting  the  importation  of  cattle 
irom  south  of  the  36th  parallel  of  north  lati- 
tude between  April  1  and  Nov.  I,  unless 
first  kept  for  ninety  days  at  some  place 
north  of  that  parallel,  or  unless  a  certincate 
of  freedom  from  contagious  oi'  infectious  dis- 
ease has  been  obtained  from  the  state  vet- 
erinary sanitary  board. 

Rules  and  regulations.  —  This  Act  being 
limited  to  cases  where  the  animal  in  question 
was  affected  with  an  infectious  or  contagious 
disease,  the  Secretary  of  Agriculture  has  no 
authority  to  extend  the  same  by  a  rule  pro- 
hibiting the  taking  of  any  horse  outside  of  a 
quarantine  district  without  first  having  it  in* 
speeted  by  the  Bureau  of  Animal  Induiti7» 
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etc,  regardleoo  of  whether  it  is  diHeaaad  or 
hoo  been  expooed  to  disease.  U.  8.  v.  Hoover, 
(1904)  133  Fed.  960. 

Judicial  notice  of  rogalatiom.  —  The  courts 
will  take  judicial,  notice  of  regulations 
adopted  by  the  Oommissioner  of  A^culture 

Vol.  I,  p.  453,  sec.  6. 

Validity  of  Act  — This  Act  making  it  a 
misdemeanor  for  one  to  drive  live  stock  on 
foot  from  one  state  to  another  knowing  them 
to  have  a  contagious  disease,  is  witUn  the 
power  given  to  Congress  to  regulate  inter- 
state commerce.  U.  8.  r.  Slater,  (1903)  123 
Fed.  116. 

Knlea  and  rogulatiima.  —  An  order  of  the 
Department  of  Agricultiu'e  giving  notice  that 
scabies  exists  among  sheep  in  the  United 
States,  and  that  it  is  a  violation  of  law  to  re- 
ceive for  transportation,  to  transport  or  to^ 
deliver  for  transportation  from  one  state  to 
another,  any  stock  affected  with  such  dis- 
ease, or  to  drive  from  one  state  to  another 

Vol.  I,  p.  455,  sec.  9. 

lafonnation.  —  Though  it  may  be  better 
practice,  it  is  not  necessary  that  an  informa- 
tion for  driving  diseased  animals  from  one 
state  to  another,  contrary  to  the  statute  and 

Vol.  X,  p.  34,  sec.  1. 

Validity  of  regulations.  —  Quarantine  regu- 
lations promulgated  by  the  Secretary  of  Ag- 
riculture acting  under  cover  of  this  Act  are 
void  as  in  excess  of  the  powers  conferred  by 
that  Act,  where,  on  their  face,  they  apply  as 
well  to  intrastate  aa  to  interstate  commerce. 
Illinois  Cent.  R.  Co.  r.  McKendree,  (1906)  203 
U.  8.  614,  27  8.  Ct.  163,  61  U.  8.  (L.  ed.)  298. 

Shipment  of  animals  free  from  disease. — 
This  section  does  not  prohibit  the  shipment 
of  animals  free  from  disease,  and  the  Sec- 
retary of  Agriculture  has  no  power  there- 
under to  make  rules  and  regulations  with 
reference  to  such  animals,  the  violation  of 
which  alone  would  constitute  a  crime.  U.  8. 
9.  Hoover,  (1904)  133  Fed.  960. 

State  laws.  —  In  Asbell  r.  Kansas,  (1908) 
209  U.  8.  261,  28  8.  a.  486,  63  U.  8.  (L.  ed.) 
778,  it  was  held  that  nothing  in  the  provision 
of  this  Act  that,  when  an  inspector  of  the 
Bureau  of  Animal  Industry  has  issued  a  cer- 
tificate that  he  has  inspected  animals  and 
found  them  free  from  disease,  auch  animals 
may  be  introduced  into  any  state  without 
further  inspection,  or  exaction  of  fees  of  any 
kind  except  such  as  may  be  ordered  or  ex- 
acted by  the  Secretary  of  Agriculture,  pre- 
cluded the  enactment  of  Kansas  Laws  1906, 
ch.  496,  sec.  27,  making  it  a  misdemeanor  for 
any  person  to  transport  into  that  state  cattle 
from  any  point  south,  except  for  immediate 
slaughter,  without  having  first  caused  them 
to  be  inspected  and  passed  as  healthy  by  the 
proper  state  officials,  or  by  the  Bureau  of 
Animal  Industry  of  the  Interior  Department 
of  the  United  States. 

But  in  Chicago',  etc,  R.  Co.  v.  Frye-Bruhn 
Go.,  (1910)  184  Fed.  16»  it  was  held  that  the 


under  this  Act  locating  a  quarantine  line  for 
cattle.  Kansas  City  Southern  R.  Co.  «.  State, 
(1909)  90  Ark.  343,  119  a  W.  288. 

Dologation  of  power  by  Congreiay  see  Kan- 
sas aty  Southern  R.  Co.  v,  SUte,  (1909)  90 
Ark.  343,  119  S.  W.  288. 


any  sheep  knowing  them  to  be  affected  with 
such  discAse,  is  proper,  thoush  not  specifying 
any  particular  district  withm  which  a  quar- 
antine has  been  established.  U.  S.  v.  Slater, 
(1908)  123  Fed.  116. 

Driving  diaoaaed  cattle  from  district  not 
quarantined.  — This  Act  makes  it  a  misde- 
meanor to  transport  or  drive  on  foot  from  one 
state  to  another  any  live  atock  known  to  be 
affected  with  any  of  the  diseases  specified  in 
the  Act,  irrespective  of  the  question  whether 
or  not  the  Secretary  of  Agriculture  has  es- 
tablished as  an  'Mnfepted  district"  the  dis- 
trict from  which  the  live  stock  are  driven. 
U.  S.  V.  Slater,  (1903)  123  Fed.  116. 


the  rules  and  regulations  of  the  Department 
of  Agriculture,  set  out  such  rules  and  regula- 
tions; the  court  may  take  judicial  notice  of 
them.    U.  S.  v.  Slater,  (1903)  123  Fed  116. 


provisions  of  orders  Nos.  106  and  107  of  the 
Secretary  of  Agricultiu'e,  promulgated  March 
10  and  13,  1903,  respectively,  imder  authority 
of  this  Act,  establishing  quarantine  districts 
for  cattle  and  regulations  to  be  observed  bv 
carriers  in  the  sbipment  of  cattle  from  such 
districts,  and  which  provided  (order  No.  107, 
sec.  4)  that  "cattle  from  said  area  may  be 
transported  by  rail  or  boat  for  immediate 
slaughter"  subject  to  such  regulations,  had 
the  force  of  law  and  were  paramount  with 
respect  to  interatate  shipments;  and  that  the 
Washington  statute  (C]lode  Wash.  1896,  sees. 
3216,  6431),  which  absolutely  prohibits  the 
introduction  of  Texas  cattle  into  the  state, 
without  regard  to  their  condition,  so  far  as 
it  conflicts  with  such  federal  regulations  was 
void. 

Bffect  of  departmental  regulations  on  state 
laws.  —  A  regulation  promulgated  by  the  Sec- 
retary of  Agriculture  under  the  authority  of 
this  Act,  which  is  directed  to  the  transporta- 
tion of  cattle  from  quarantined  states,  and 
which  in  terms  recognizes  restrictions  imposed 
by  the  state  of  destination,  does  not  invali- 
date—  at  least,  where  no  quarantined  arei^ 
are  involved  —  the  provision  of  Kansaa  Laws 
1906,  ch.  496,  sec.  27,  making  ft  a  misde- 
meanor for  any  person  to  transport  into  the 
state  cattle  from  any  point  soutii,  except  for 
immediate  slaughter,  without  having  first 
caused  them  to  be  inspected  and  passed  as 
healthy  by  the  proper  state  officials,  or  by  the 
Bureau  of  Animal  Industry  of  the  Interior 
Department  of  the  United  States.  Aabdl  v. 
Kansas,  (1906)  209  U.  S.  261,  28  S.  Ct  486,  63 
U.  &  (L  ed.)  778. 


446 


?•!.  Xy  p.  S5,  0M  8. 


ANIMALS. 


ToL  Xy  p.  86,  Mt.  8. 


Vol.  X,  p.  35  lAct  of  March  S,  1906],  860.  2. 


Connecting  carritn  ontaide  quarantine  dia- 
trict.  —  The  receipt  outside  a  quarantine  dis- 
trict and  subsequent  transportation  by  a  rail- 
road company  of  live  stock  that  was  received 
for  transportation,  and  was  transported  by  a 
previous  carrier  from  a  quarantine  district  in 
one  state  into  another  state,  has  been  held 
not  an  offense  under  this  Act.  St.  Louis  Mer- 
chants' Bridge  Terminal  R.  Co.  v.  U.  S., 
(1911)  188  Fed.  191;  U.  S.  v.  El  Paso,  etc,  R. 
Oa,  (1910)  178  Fed.  846;  U.  S.  v,  Chicago, 
etc,  R.  Co.,  (1910)  181  Fed.  882. 

But  in  a  case  arising  in  the  Circuit  Court  in 
the  District  of  South  Carolina  a  contrary 
view  was  reached.  U.  S.  v.  Southern  R.  Co., 
(1911)  187  Fed.  209,  wherein  the  court  said: 
"The  purpose  of  the  Act  of  March  3,  1006, 
is  to  prevent  the  dissemination  of  contagious, 
infectious,  or  communicable  diseases  of  live 
stock,  by  prohibiting  the  interstate  transpor- 
tation from  infected  areas.  By  section  2  of 
the  Act,  the  receiving  for  transportation  is 
made  an  offense,  and  the  actual  transporta- 
tion itself  is  made  an  offense.  It  is  evident, 
therefore,  that  the  Congress  had  in  view  that 
the  act  of  transportation,  as  well  as  the  act 
of  receiving  for  transportation,  should  be  sub- 
ject to  such  regulations  as  the  Secretary  of 
Agriculture  should  prescribe.  If  a  connecting 
carrier,  which  receives  cattle  under  a  continu- 
ous shipment,  is  not  subject  to  these  regula- 
tions, then  the  object  tluit  the  Congress  had 
in  view  may,  as  far  as  the  connecting  carrier 
is  concerned,  be  defeated.  In  other  words, 
the  contention  is  that,  although  the  secre- 
tary may  make  regulations  concerning  this 
continuous  shipment,  the  connecting  carrier 
is  not  bound  to  observe  them.  Such  a  con- 
struction would  defeat  the  purposes  of  the 
Act.  The  construction  placed  upon  the  Act 
in  the  two  cases  cited  and  relied  upon, 
that  where  the  transportation  is  over  several 
connecting  roads  the  railroad  only  whose 
"tracks  lie  in  the  quarantined  area,  and  which 
received  the  cattle  therein  and  transported 
them,  interstate,  into  that  territory,  is  liable, 
la  too  narrow.  This  contention  is  based  upon 
the  interpretation  of  the  phrase  'from  any 
quarantined  state,'  etc.,  which  would  restrict 
the  offense  to  the  oriffinal  movement  of  the 
cattle  from  a  quarantined  area  of  a  state  to 
another  state.  The  phrase  'from  any  quar- 
antined state,'  etc.,  must  be  taken  in  connec- 
tion with  the  succeeding  words  'into  any 
other  state,'  etc.,  and  both  must  be  construed 
in  aid  of  the  remedial  purpose  of  the  Act. 
To  constitute  the  offense  of  transportation 
under  this  Act,  the  transportation  must  not 
only  be  'from'  a  quarantined  territoiy,  but 

Vol.  X,  p.  36,  seo.  3. 

Kegnlationa.  —  Regulations  of  the  Secretary 
of  Agriculture  under  this  section  are  ineffec- 
tive to  add  to  the  class  of  railroad  companies 
or  to  the  acts  denounced  by  that  statute,  and 
railroad  companies  that  in  violation  of  such 
regulations  receive  and  transport  outside  a 
quarantined  district  live  stock  which  haa  been 


it  must  be  'into'  prohibited  territory.  Tlia 
act  of  transportation  is  a  oontinuoua  one, 
and,  where  there  is  a  through  shipment,  each 
successive  carrier  which  takes  up  and  trans- 
ports the  cattle  towards  its  final  destination 
in  the  prohibited  territory  ia  engaged  in 
transporting,  and  is  therefore  amenable  to 
the  Act." 
Duty  imposed  on  both  carrier  and  shipper. 

—  In  Wakefield  v.  Chicago,  etc.,  R.  Co.,  (Ky. 
1907 )  104  8.  W.  779,  it  was  held  that  under 
this  section  and  a  rule  of  the  Secretary  of 
Agriculture  forbidding  shipment  of  sheep 
from  a  state  quarantine  for  scabies,  unless 
inspected  by  a  government  inspector,  and  re- 
miiring  a  certificate  of  health  to  accompany 
tne  sheep,  the  same  duty  was  imposed  on  the 
shipper  and  the  carrier  as  to  obtaining  a  cer- 
tificate, and  if  the  shipper  moved  his  sheep 
without  a  sufficient  certificate  and  the  alleged 
certificate  was  not  signed  by  an  inspector,  he 
violated  the  Act  as  well  as  the  carrier,  and 
could  not  maintain  an  action  for  damages 
suffered  by  the  loss  of  such  paper  by  the  car- 
rier. 

Delegation  of  legialatiTe  power. -— Section 
1  of  this  Act  authorizes  the  Secretary  of  Agri- 
culture to  establish  quarantine  limits  for  the 
transportation  of  live  stock,  and  section  2 
prohibits  transportation  companies  from  re- 
ceiving for  transportation  or  transporting 
from  any  quarantined  territory  in  one  state  to 
another  state  "  any  cattle  or  other  live  stock 
except  as  hereinafter  provided,"  and  section  6 
makes  a  violation  of  section  2  a  misdemeanor. 
The  exception  referred  to  in  section  2  is  that, 
in  the  event  the  secretarv  shall  deem  that 
public  safety  permits,  he  shall  establish  rules 
and  regulations  under  which  live  stock  may 
be  lawfully  mpved  from  quarantined  terri- 
tory in  one  state  to  another  state.  It  was 
held  that  the  exception  was  not  to  be  con- 
strued to  be  as  broad  as  the  prohibition,  and 
equivalent  to  a  general  prohibition  against 
all  shipments  accompanied  by  a  general  per- 
mission of  all  shipments  on  compliance  with 
departmental  rules,  but  rather  as  containhig 
a  general  prohibition,  together  with  a  limited 
and  conditional  exception,  applicable  only  to 
such  epidemics  determined  by  the  secretary 
to  be  of  such  a  chailacter  as  to  justify  ship- 
ments under  particular  safeguards;  and 
hence  that  section  2  was  not  invalid  as  at- 
tempting to  create  an  offense  for  violation 
of  the  departmental  rule.  U.  S.  v,  Louisville, 
etc,  R.  Co.,  (1910)  176  Fed.  942. 

Knowledge  an  essential  dement  of  offense. 

—  U.  S.  V.  Chioago,  etc,  R.  Co.,  (1910)  181 
Fed.  882. 


received  for  transpori^tion,  and  has  been 
transported  by  a  previous  carrier  from  the 
quarantined  district  in  one  state  into  an- 
other state,  are  not  punishable  therefor.  St. 
Louis  Merchants'  Bridge  Terminal  R.  Co.  v. 
U.  S.  (1911)  188  Fed.  191. 
Amendment  No.  2  of  order  No.  143  of  the 
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regulations  of  the  Agriculttinl  Department, 
covering  shipments  of  cattle  from  quarantined 
territory,  only  modified,  and  did  not  reT<^e, 
order  No.  143,  by  revoking  regulations  13  and 
14  and  substituting  two  new  r^;ulations 
therefor.  U.  8.  t?.  Louisville,  ete.,  R.  Oa, 
(1910)  iVe  Fed.  942. 

Must  show  due  publication  of  notice.  —  An 
indictment  charging  a  railroad  company  with 
having  transported  live  stock  from  a  quaran- 
tined district  into  another  state,  in  violation 
of  this  Act,  whidi  avers  that  the  Secretary 
of  Agriculture  gave  notice  of  the  establish- 
ment of  such  quarantine  to  the  **  proper  offi- 
cers "  of  defendant,  is  insufficient,  as  alleging 
a  mere  legal  conclusion;  nor  is  the  establish- 
ment of  such  quarantine  sufficiently  alleged 
by  stating  that  the  secretary  '*  dulv  and 
legally  established"  it,  but  it  must  furtiier 
show  that  he  published  the  notice  required  by 


section  1  of  the  Act,  which  is  prerequisite  to 
a  criminal  conviction.  U.  8.  o.  El  Paso,  etc., 
R.  Co.,  (1910)  178  Fed.  846. 

Prospective  operation.  —  In  U.  8.  o.  Hoover, 
(1904)  133  Fed.  960,  it  was  held  that  this  pro- 
vision affected  only  rules  and  regulations 
made  thereafter,  and  did  not  have  the  retro- 
active effect  of  giving  validity  to  a  prior  void 
order. 

"Make  and  promulgate."  —  The  words 
"make"  and  "promulgate,"  as  used  in  this 
section  are  not  synonymous;  the  duty  to 
"make"  rules  and  regulations  is  sufficiently 
accomplished  by  writing  them  and  signing 
them  officially,  but  to  "promulgate"  them 
requires  the  giving  notice  thereof  to  the  offi- 
cers of  transportation  companies,  etc.,  and 
their  publication  in  the  selected  newspapers 
within  the  affected  district.  U.  S.  f>,  Louis^ 
ville,  etc.,  R.  Co.,  ( 1908)  166  Fed.  936. 


Vol.  %  p.  36,  sec.  4. 

Delegation    of    legislative    power.  -—  The 

offense  denounced  by  this  section  is  defined 
merely  by  rules  and  regulations  thereafter  to 
be  established  by  the  Department  of  Agricul- 
ture, and  hence  no  offense  was  created  by 
such  section,  because  of  the  rule  that  Congress 
has  no  power  to  intrust  to  the  executive  the 
power  to  declare  by  a  departmental  rule  or 
regulation  that  to  be  tmlawful  and  to  consti- 
tute a  crime  which  would  otherwise  not  be 
so,  nor  itself  to  declare  a  violation  of  rules 
or  regulations,  thereafter  to  be  promulgated 


by  the  executive,  a  criminal  offense.    U.  8.  o. 
Louisville,  etc.,  R.  Co.,  (1910)  176  Fed.  942. 

Indictment.  —  An  indictment  against  a  car- 
rier for  moving  cattle  from  a  quarantined  dis- 
trict, contrary  to  and  in  violation  of  the  sec- 
retary's rules  and  regulations,  failing  to  di- 
rectly allege  facts  showing  the  promulgation 
of  such  rules,  or  otherwise  than  that  the 
rules  and  regulations  were  "  duly  and  legally 
made  and  promulgated,"  was  insufficient.  U. 
8.  V*  Louisville,  etc.,  R.  Co.,  (1908)  166  Fed. 
936. 


1909  Supp.,  p.  43,  sec.  1. 

What  law  governs.  — To  the  extent  that 
this  A6t  fixes  the  duties  and  liabilities  of  the 
shipper  and  carrier  in  interstate  transporta- 
tion, it  is  obviously  controlling,  and  displaces 
any  state  law  on  the  subject.  Gilliland  r. 
Southern  R.  Co.,  (1910)  86  8.  C.  26,  67  8.  E. 
20. 

Construction  of  second  proviso.  —  The 
meaning  of  the  second  proviso  of  this  section 
regarding  sheep  is  that  if  the  twenty-eight- 
hour  limit  expires  at  night,  the  transit  may 
be  continued  to  a  suitable  place  for  unloading, 
without  the  consent  of  the  owner  or  custo- 
lian,  except  that  in  no  case  shall  the  thirty- 
six-hour  limit  be  exceeded.  Southern  Pac.  Co. 
t?.  U.  S.,  (1909)  171  Fed.  360;  U.  S.  v.  Atchi- 
son, etc.,  R.  Co.,  (1911)   186  Fed.  105. 

Connecting  carrier.  —  There  has  been  con- 
siderable discussion  among  the  judges  of 
various  districts  as  to  wlMther  or  not  the 
"twenty-eight-hour  law,"  respecting  the  in- 
terstate shipment  of  live  stock,  admits  of 
the  construction  that  the  length  of  time  con- 
sumed in  the  transportation  by  the  ante- 
cedent carrier  can  be  carried  over  and  charged 
to  the  connecting  carrier,  who  does  not  run 
over  the  twenty-eight  or  thirty-six  hours' 
time  without  unloading,  feeding,  and  water- 
ing. In  U.  S.  V,  Stockyards  Terminal  Co., 
(1909)  172  Fed.  452,  Judge  Willard  held  that 
where  the  initial  carrier  of  live  stock  has  been 
subjected  to  the  penalty  imposed  by  this  Act 


for  confining  live  stock  longer  than  permitted 
without  unloading,  rest,  water,  and  feeding,  in 
a  second  action  against  a  connecting  carrier 
to  recover  for  the  same  confinement,  the  first 
twenty-eight  hours  or  thirty-six  hours  which 
were  necessarily  included  in  the  first  action 
cannot  be  counted  against  the  defendant  or 
the  connecting  line. 

In  Northern  Pac.  Terminal  Co.  v.  U.  8., 
(1911)  184  Fed.  603,  it  appeared  that  the  de- 
fendant, a  terminal  railroad  company,  re- 
ceived a  car  load  of  horses  from  a  connecting 
railroad  company,  which  had  transported  them 
in  interstate  commerce.  Such  carrier  had 
kept  them  confined  in  the  car  for  more  than 
twenty -eight  hours  without  unloading  for 
rest,  water,  and  feeding,  in  violation  of  the 
twenty-eight  hour  law,  and  was  indicted  and 
fined  therefor.  The  defendant  received  them 
for  transportation  over  its  line  for  some  1,300 
feet  to  stockyards,  and  moved  them  to  such 
yards  with  all  speed  possible,  and  there  un- 
loaded them  for  rest,  water,  and  feed.  It 
was  held  that  defendant  was  not  chargeable 
with  violation  of  the  statute,  but  that,  on 
the  contrary,  its  action  aided  in  giving  effect 
to  its  object  and  purpose. 

But  in  U.  S.  V.  Northern  Pac  Terminal 
Co.,  (1911)  186  Fed.  947,  it  was  held  that 
where  a  terminal  company's  railroad  formed 
a  part  of  a  continuous  line  of  interstate 
transportation   over   which    live   stock   was 
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trasBported,  and  the  animals  had  been  con- 
fined in  the  can  without  being  unloaded  for 
food,  water,  and  rest  for  a  period  longer  than 
that  prescribed  by  the  twenty-eight-hour  law 
before  being  deHvered  to  Uie  terminal  com- 
pany for  transportation  to  the  stockyards  for 
unloading,  the  terminal  company  could  not 
relieve  itself  from  liability  for  continuing 
such  transportation  on  the  ground  that  it 
found  the  cattle  so  confined  at  a  place  where 
they  could  not  be  unloaded  except  by  being 
taken  to  the  stockyards,  nor,  except  in  excep- 
tional cases,  because  its  violation  of  the  law 
would  subserve  a  humane  purpose;  the  ter- 
minal company  being  under  no  obligation  to 
accept  the  cattle  from  its  connecting  carrier 
under  such  drcumstancea 

So  in  U.  S.  V.  Lehiffh  Valley  R.  Co.,  (1011) 
184  Fed.  971,  it  was  held  that  where  animals 
have  been  confined  for  the  entire  statutory 
period  before  being  delivered  to  a  connecting 
carrier,  it  is  not  necessary  that  a  new  period 
equal  to  the  statutory  time  must  again  ex- 
pire before  the  connecting  carrier  can  be  held 
guilty  of  violating  the  Act;  the  liability  being 
complete  on  the  connecting  carrier!s  continu- 
ing the  transportation  toward  the  destination 
except  to  transport  them  to  the  yards  at  the 
junction  point  to  unload  them,  under  the  pro- 
vision that,  in  estimating  the  confinement,  the 
time  consumed  in  loading  and  unloading  shall 
not  be  considered,  but  the  time  during  which 
they  have  been  confined  on  connecting  roads 
is  to  be  included. 

Ssctzmterdtoxial  operation.  —  This  Act, 
though  construed  to  apply  to  interstate  ship- 
ments from  one  state  to  another  through  a 
foreign  country,  is  not  objectionable  as  ex- 
traterritorial in  operation,  since  the  offense 
is  complete  by  continued  confinement  only 
after  the  statutory  time  has  expired;  it 
being  immaterial  that  a  part  of  the  time  has 
bean  consumed  by  transportation  in  a  foreign 
country.  U.  S.  r.  Lehigh  Valley  R.  Co., 
(1911)  184  Fed.  971. 

He^foice  of  employees  no  defense.  —  It 
is  no  defense  to  an  action  for  "knowingly 
and  wilfully  "  violating  this  statute  that  the 
defendant  made  rules  requiring  its  employees 
to  comply  with  the  same,  and  that  its  failure 
to  do  so  was  through  the  negligence  of  an 
employee  and  in^ violation  of  its  rules.  U.  S. 
r.  Atlantic  Coast  Line  R.  Co.,  (1909)  173 
Fed.  784. 

Liability  to  shipper  for  injuries  to  stock.  — 
In  Qilliland  1?.  Southern  R.  Co.,  (1910)  85  S. 
C.  26,  67  S.  E.  20,  it  was  held  that  in  the 
absence  of  federal  decisions  on  the  question, 
tills  Act,  which  is  substantially  the  same  as 
the  state .  statute  regulating  shipments  of 
stock  within  the  state,  must  be  given  the 
same  construction  and  effect,  and  the  carrier 
of  an  interstate  shipment  be  held  liable  for 
injuries  resulting  from  its  failure  to  supply 
proper  shelter  and  protection  when  stock  are 
unloaded  to  be  fed  and  watered. 

Sqvipmsnt  of  stock  peas.  — This  Act  does 
not  require  a  carrier  to  maintain  any  par- 
ticular kind  of  equipment  of  its  stock  pens, 
permanent  or  otherwise,  except  in  so  far  as 
to  render  them  suitable  for  the  humane  pur- 
pose of  property  feeding,  watering,  and  rest- 

F.  a  A.  Supp,  -  39  44« 


ing  the  particular  shipment  of  stock  unloaded 
into  them.  U.  S.  v.  St.  Louis,  etc.,  R.  Co., 
(1910)   177  Fed.  205. 

Sufficiency  of  request.— (a)  A  legal  re* 
quest  under  this  Act  may  be  made  by  the  au- 
thorised agent  of  the  owner,  or  by  the  person 
in  custody  of  the  particular  shipment.  (6) 
Such  a  request  may  be  printed,  engraved,  or 
stamped  and  partly  in  handwriting.  (0)  A 
legal  request  may  be  made  on  or  in  a  railroad 
form  separate  and  apart  from  a  printed  bill 
of  lading  or  other  raihroad  form  than  one 
which  contains  the  request  alone,  (d)  Such 
a  request  may  be  made  before  the  transporta- 
tion of  the  shipment  commences,  (e)  Such 
a  request  may  be  made  although  it  is  not  in- 
duced by  any  unforeseen  contingency  that 
arises  after  the  transportation  commences. 
Wabash  R  Co.  17.  U.  8.,  (1910)  178  Fed.  5; 
Atchison,  etc.,  R.  Co.  v.  U.  S.,  (1910)  178 
Fed.  12;  Missouri,  etc,  R.  Co.  r.  U.  S.,  (1910) 
178  Fed.  15. 

Authority  to  request  extension  of  time.— 
There  is  a  legal  presumption  that  one  to 
whom  an  owner  of  animals  has  intrusted 
their  possession  and  control  for  delivery  to 
a  railroad  company  for  shipment,  and  who 
actually  delivers  and  ships  them,  is  author- 
ized by  the  owner  to  make  the  request  speci- 
fied in  this  law,  and  to  do  any  other  usual 
act  relevant  to  such  a  transaction.  A  rail- 
road company  is  justified  in  relying  upon 
this  presumption,  and  cannot  be  held  to  have 
violated  the  law  knowingly  and  wilfully  be- 
cause it  confines  animals  more  than  twenty- 
eight  and  less  than  thirtv-siz  hours  in  re- 
liance upon  this  presumption,  without  notice 
or  knowledge  of  any  defect  in  the  authority 
of  the  agent.  Wabash  R.  Co.  f.  U.  S.,  (1910) 
178  Fed.  5. 

Ksquest  for  each  shipment  —  To  justify 
confinement  for  a  longer  term  than  twenty- 
eight  hours  the  shipper  must  file  a  written 
request  for  each  shipment,  and  may  not  file 
a  single  general  request  applicable  to  all 
future  shipments  of  his  cattle.  U.  S.  r.  Pere 
Marquette  R.  Co.,  (1909)   171  Fed.  586. 

Dsjsgation  of  ItgislatiTe  power.  —  The  pro- 
vision of  the  twenty-eight-hour  law  authoriz- 
ing the  shipper  of  cattle  or  the  person  ac- 
companying them  to  extend  the  time  of  their 
confinement  to  thirty -six  hours,  is  not  such 
a  delegation  of  legislative  power  as  would 
render  the  law  unconstitutional.  Southern 
Pac.  Co.  r.  U.  8.,  (1909)  171  Fed.  360. 

The  time  consumed  in  loading  and  unloading 
stock  is  not  to  be  considered  as  a  part  of 
their  confinement  in  the  cars  permitted  by 
the  twenty-eight-hour  law.  U.  S.  r.  North- 
ern Pac.  Terminal  Co.,  (1911)   186  Fed.  947. 

Compliance  with  statute  not  negligent  de- 
lay. —  Where  the  person  in  charge  refused  to 
sign  the  thirty-six-hour  release,  and  cattle 
nvere  shipped  from  Arkansas  through  Mis- 
souri to  East  St.  Louis,  and  upon  arrival  at 
a  point  in  Arkansas  it  became  apparent  that 
the  shipment  could  not  be  carried  to  destina- 
tion within  the  prescribed  twenty-eight  hours, 
and  it  was  unlawful  to  unload  such  cattle  in 
Missouri,  the  carrier  was  not  negligent  in 
unloading  the  cattle  at  the  Arkansas  point 
reached,  resulting  in  %  delay  in  t^etr  dcUfery 
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^  fti  dctfthratioli,  wliere  tiM  only  train  itrhlch 
tlirt;f  douM  tairc  bMH  shipped  on,  which 
passed  through  the  plac#  of  feeding  alter  a 
iapse^  of  tile  fiVehonr  period,  wat  a  slow 
train  Whidb  reached  destination  at  the  iame 
time  as  did  the  faster  train  npon  which  thejr 
were  carried.  St.  Louis,  etc.,  R<  Co.  r. 
Dartfnpori,  {Atk.  1910)  ISS  S.  W.  186. 
''  Continfaatiea  htrtislef tta  tiUUL"  ^  The 


phrase  "  contlngenCi«i  hereiilb«for#  ttiitM*^ 
as  uied  in  this  ieetioii  liielcide«  bdth  the  €diO 
where  the  carrier  was  preteoUid  frMi-ittilMd* 
ing  by  storm  or  other  aeeidental  or  antyofd" 
able  causes  and  the  cohtlfigency  of  the  oWfiefft 
hating  filed  a  written  r«|tiest  eitendiflg  tiM 
time  of  conilaeflMnt  to  thlrty-stl  h(mr<.  U. 
8.  V.  Ptore  Marquette  R.  Co.,  (1901^  171  F(id. 
589. 


1909  Supp.,  p.  46,  seo.  3. 

no  t«ttt#  ^ini^wlftCfy  iM  irtUvUf  de* 
seribe  an  essential  element  of  the  otfense  on 
a«0ottnt  of  Whieh  the  p^oaltietf  are  prescribed, 
witliout  pYOOf  of  which  they  eaftnot  b^  t^ 
covered.  ThM  Where  a  stockyardi  eompant, 
which,  wlttioui  actual  knowledge  that  cattle 
have  b«0n  conified  nearly  twenty-eight  hours, 
and  without  nmfciAg  any  effort'  to  find  out 
whether  they  have  been  or  not,  receives  them 
from  K  cffinttibft  carrier,  and  with  diligence 
hauls  tliem  a  fe#  miles  to  its  stockyards,  and 
thens  linrloads  them  l<yr  rest,  fbod,  and  water, 
w^n  thMe  stOtiktArds  Hre  nearer  to  the  place 
of  the  r^eipt  Of  the  cattle  than  any  other 
plaoe  wh«re  they  could  be  unloaded,  fed,  and 
watered,  ft  111  not  guilty  of  **  knowingly  and 
wilfully  **  eonflning  the  cuttle  in  violation  of 
the  twenhr-eight-honr  Itw.  St.  Jo^ph  Stock- 
yard$  Co.  9.  U.  8.,  il9U)  187  Fed.  106. 

Where  defelidattt,  a  terittinAl  railroad  com- 
pany, feceited  Cattle  from  a  connecting  car- 
rkr  for  the  sole  purpose  of  transporting  them 
to  certain  itockyardft  to  feed,  water,  and  rest 
them,  and  tifcn  to  rettrrn  them  to  the  carrier 
from  which  they  had  been  received,  not  know- 
ing that  such  carrier  had  already  conilhed 
them  in  the  cars  exceeding  the  time  allowed 
Ir^  this  Act.  tfie  terminal  carrier,  hating 
Ui«d  due  dillgmce  in  carrving  the  cattle  to 
the  fttock^ards  and  unloading  them,  was  not 
Ifiilftr  of  Hself  "knowingly  and  wilfully" 
tiolating  such  Act;  such  words  beins  Intended 
lb  meati  either  an  IntefltlonAl  violation  of  th< 
statute  or  ftn  indifferent  disre|nird  of  its 
rtffairemeAts.  tf.  S.  v.  Stockyard  Terminal 
H.  Co.,  (1910)  178  Fed.  19,  offlrmin^  (1909) 
172  Fed.  461 

A  caMet  thlit  delivers  a  «Mpntent  of  cat' 
ile  to  a  connecting  carrier  in  time,  according 
l6  ihe  tisu&l  Cburfte  of  traiiirportatfon,  for 
fh^ir  carriage  to  and  unloading  within  the 
twenty-eight  hours  at  pens  suitably  equipped 
Ibr  nntbading,  feeding,  watering,  and  renting 
Ihem,  eitber  at  their  destination  or  on  their 
Way.  witliotit  notice  or  knowledge  that  they 
must  be  or  will  he  delayed  fn  their  arrival 
beyond  that  tidie,  cannot  be  held  to  have  vio- 
lated thU  Act  of  Congress  knowingly  and 
wilfully.  Missouri,  etc.,  "R.  Co.  v.  U.  8., 
(1910)  178  Fed.  18. 

*OiitHy.--l:'be  thimber  of  the  penattie*  re- 
coverable under  this  Act  is  not  measured  by 
the  ntihibeT  of  sblpments  on  the  same  train, 
nor  is  the  train  tbe  unff  of  offense ;  hut  where 
tbe  aame  train  contains  Hve  stock  loaded  at 
different  nerloils,  one  penalty  accrues  when 
the  period  of  lawful  Conflnement  for  the  cat- 
tle first  loaded  expires,  and  other  separate  and 
didiinet  penalties  nccnte  as  tfie  time  for  the 
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lawful  confinement  of  the  cattle  loaded  at 
later  periods  successively  exoitet.  Balti- 
more, etc.,  R.  Co.  f.  U.  S.,  (Idll)  iSiO  tJ.  S. 
05,.  31  S.  Ct.  368. 

But  one  penalty  may  be  recovered  against 
a  carrier  violating  the  provisions  of  the  Act 
where  the  time  for  the  required  trnloading  ^ 
two  shipments  loaded  ai  differeflt  tlih«s  co^ 
incidei,  because  one  shipment  Was  forwarded 
under  the  thirty-six-honr  rule,  and  the  other 
was  made  eight  houri  later,  nhder  the  twefity- 
eight'hour  rule,  frOM  a  different  station^ 
Baltimore,  etc.,  R.  OO.  r.  U.  8.,  (1911)  220 
U.  S.  95,  31  8.  Ct.  888. 

To  the  dame  effect  As  th«i  Ofi^hil  note, 
see  U.  $.  0,  Oregon  It.,  etc.,  (3o.,  (1908)  188 
Fed.  642;  Southern  Pac.  Co.  t.  IT.  S.,  (1809) 
171  Fed.  800. 

Itdnt  Attomit  Of  ^tnAlty.  ^  It  f»  tfie  prot-^ 
lne«  and  duty  of  the  court  td  fix  tli«  amoufita 
of  the  recoveries  in  actions  for  vlolitfoni  of 
ihe  twenty-eight-hour  law,  and  tfait  of  the 
jury  to  determine  whether  or  Hot  i!i#  dtf«ttd- 
Ants  have  violated  that  law.  At^Alion,  etc., 
R.  Co.  r.  U.  S.,  (1910)  178  Fed,  12$  Mteftonrl, 
^ie.,  R.  Co.  r.  U.  S.,  (1910)  178  Fed.  18. 

Sufficiency  of  trMnAtk.  -^  Th«  greater 
weight  of  the  evidence  is  suflUdent  to  autft^hi 
an  action  by  the  United  StAtes  for  a  vldla^ 
ticn  of  the  twenty-eight-hour  Idw,  and  ft  l« 
not  required  to  eetabllsh  its  case  by  proof 
beyond  a  reasonable  doubt  AtcblaOfi,  etc.,  R. 
Co.  V.  U.  S.,  (I9I0J  178  Fed.  If  j  IJ^omi. 
etc.,  R.  Co.  17.  U.  8.,  (1910)  178  F^.  l6. 

Faihire  to  fofnith  #it^  ift  patM  ^ttr.  ^ 
Where  cattle  were  transported  in  patent  cat- 
tle cars,  equipped  with  troughs  affdrdinir  an 
opportunity  to  water  them  witlrout  tmmd- 
ing,  but  the  cattle  were  kept  hi  di€  cars  for  a 
period  longer  than  that  authorized  ^y  stat- 
ute, without  water  being  introducea  &i  the 
troughs,  for  at  letfist  a  paft  of  tne  ^^ttfe;  tha 
carrier  was  held  to  be  liable  for  tftfi  peBAlIf 
provided  bv  the  twentv-eight-hdUr  law.  tr. 
8.  t.  T?ew  York  Osnt.,  otc:,  R.  Cb.,  (i9!l!f  t8t 
Fed.  541. 

Proviio.  —  Wliere,  In  fie  ehlpmont  of  cattii 
from  CJhicago  to  Kew  York,  oiie  of  ttie  carv, 
thirty-six  t^i  long.  contAfned  tWeiitv-oAO 
bulls,  tied  6ide  "by  side  In  altetnate  fMM  (A 
the  car,  and  in  a  number  of  othe^  carsi  from 
eighteen  to  nineteen  large  cattle  were  car- 
ried, it  was  held  that  the  cars  were  too  heav- 
ily loaded,  it  appearinir  hy  nncotifradfcted 
proof  that  cattle  under  tranf^noTtatton  ihotiM 
have  at  least  two  And  one-half  feet  of  space 
for  each  animat  tJ.  S.  t?*  New  York  (3ent.» 
tU..  R.  Co..  (19tl)  186  Fed.  541. 

Juriadictlonat  $m9v»%  pf  p0ii8|t{e9.~The 
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Aggregate  sum  of  the  possible  penalties  sued 
for  in  several  actions  brought  by  the  United 
States  against  a  carrier  under  this  Act,  and 
oonsolidated,  is  the  amount  in  dispute  for  the 


purpose  of  sustaining  the  appellate  jurisdic- 
tion of  the  federal  Supreme  Court.  Balti- 
more, etc,  R.  Co.  V.  U.  S.,  (1011)  220  U.  S. 
05,  31  8.  Ct.  368. 


1909  Sup|l4  P^  46^  MS-  4. 

Natux0  of  proceeding.  —  To  the  same  effect  .  Vcite.  ~-  To  the  same  effect  as  the  original 
as  the  original  note,  U.  S.  r.  Atlantic  Coast  •  note,  see  Southern  Pac.  Co.  c.  U.  S.,  (1909) 
Line  R.  Co.,  (1900)  173  Fed.  767.  171  Fed.  364,  affirming  (1906)   162  Fed.  412, 

cited  in  the  original  note. 

lOil  •. 
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ARTICLES  FOR  THE  GOVERNMENT 

OF  THE  NAVY. 


VoL  I,  p.  464,  art  8,  el.  twenty-seeond. 


Pturtim  ty  minor.— *  The  ehril  oovrto 
■hoald  not  interfere  by  habeas  oorpua  to  dia- 
ebnife  a  minor  under  eighteen  yeara  of  age 
who  hae  been  enlieted  in  either  the  military 
or  naral  terrioe  without  the  content  of  hie 
^rente  or  guardian,  if  at  the  time  of  the 
]ireaentation  of  the  petition  for  the  writ  the 


minor  ii  under  arrest  and  held  for  trial  by 
eourt-martial  on  a  oharge  of  deaertion  ot 
fraudulent  enlistment  or  other  eharge  eog* 
nisable  by  a  military  or  naral  eourt.  U.  SI 
V.  Reaves,  (1903)  126  Fed.  127;  DiUin|^m 
V.  Booker,  (1906)  163  Fed.  696,  16  Ann.  Ctk 
127. 


Vol.  ly  p.  460y  art.  22.     [Punishment  far  fraudulent  enlidmeni.'] 


Bnliatment  by  pefaen  nadir  eiglitiea  with- 
evt  ceneent  of  pirnat  or  guardian.  — Where 
an  infant,  not  eligible  to  enlistment  in  the 
navy,  enlisted  wiUiout  the  consent  of  his 
parents  or  guardian,  it  was  held  that  be  was 
not  "a  person  belonging  to  the  nsTy"  and 
was  not  punishable  as  unr  fraudulent  enlirt- 
ment  under  this  seetion.  B^  p.  Lisk,  (1906) 
146  Fed.  860. 


Vol.  I,  p.  472,  art  38. 

«•  Watmrt  af  the  Uaitid  SUtea.*'  — The  pro- 
hibition aninst  the  couToeation  of  a  freneral 
eourt-martial  by  the  commander  of  a  fleet  or 
souadron  without  the  previous  authorization 
of  the  President,  which  is  made  by  article  38, 
when  such  fleet  or  squadron  is  '^  in  the  waters 
of  the  United  States,"  applies  only  to  those 
waters  which  are  within  what  is  termed  by 
the  Act  of  Mmt^  3,  1901,  31  SUt.  L.  1106, 
ch.  852,  5  Fed.  Stat  Annot.  332,  the  conti- 
nental limits  of  the  United  States.  In  other 
words,  the  provision  in  question  does  not 
take  into  view  the  dominion  or  soirereignty 


Habeas  carpui.  — In  a  habeas  corpus  pM- 
oeeding  to  recover  possession  of  a  minor  under 
eighteen  years  of  age,  who  had  enlisted  9ik 
tM  navy  without  tlM  consent  of  his  parents 
or  guardian,  it  was  held  to  be  no  answer  to 
the  writ  that  th<t  naval  authorities  were  en- 
titled to  retain  the  custody  of  the  minor  for 
the  purpoee  of  having  him  tried  by  a  naval 
court-martial  for  fraudulent  enlistment.  E^ 
p.  Lisk,  (1906)  146  Fed.  860l 


of  the  United  States  over  territory  beyond 
the  seas  and  far  removed  from  the  seat  (4 
government,  but  contemplates  waters  within 
the  United  States  in  the  stricter  and  popular 
sense  of  the  term.  The  prohibition  againsi 
the  convocation  by  the  commander  of  a  flec( 
or  squadron  of  a  general  eourt-martial,  with- 
out the  previous  authorisation  of  the  Presi* 
dent,  was  intended  to  be  operative  only  whe6 
the  fleet  or  squadron  is  In  a  home  port.  U. 
S.  V.  Smith,  (1906)  197  U.  8.  366,  26  S.  Ct 
489,  49  U.  S.  {U  ed.)  801. 


Vol  I,  p.  474v  art.  43. 

Tima  for  service  of  ^argso.  — The  arrest 
referred  to  in  this  article  as  the  time  when 
the  person  accused  is  to  be  furnished  with  a 
copy  of  the  charges  and  speciflcations  on 
which  he  is  to  be'  tried  by  a  naval  court-mar- 
tial, is  not  the  preliminary  arrest  or  deten- 
tion while  awaiting  the  ai^on  of  higher  au- 


thority to  frame  eharges  and  speeifteationi 
and  order  the  court-martial,  but  is  the  arrefif 
resulting  from  the  preferring  of  the  AtLtfr^ 
by  the  proper  authority  and  the  convening  r^ 
the  court-martial.  U.  S.  v.  Smith,  (1906)  lOf 
U.  S.  386,  26  S.  Ct.  469,  40  U.  a  (L.  ed.)  601. 


VoL  U  p.  475,  art.  53. 

Soviow  by  dvil  court -—Civil  courts  arc 
not  courts  of  error  to  review  the  proceedings 
and  sentences  of  oourts -martial,  where  they 
are  Icgallv  organiaed  and  have  jurisdiction 
of  the  oflcMC  aod  of  the  person  of  the  ac- 


cused, and  have  oonpUcd  with  tic  itatslcrf 
requirements  governing  their  proeecdlngik 
Mullan  r.  U.  S.,  (1909)  212  U.  &  616,  29  il> 
a.  330,  63  U,  S.  (L.  ed.)  632. 
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ARTICLES  FOR  THE  GOVERNMENT  OF  THE  NAVY. 


Vol  i,  p.  476,  art.  54. 

«*  MiticitlMi  cf  iMteMe."  —  Redndiif  tlit 
•entcBce  of  «  court-martUl  which  diimiMed 
«  naval  offleer  from  the  service,  to  suspeiuioB 
for  ire  years  on  one-half  sea  pay,  with  a  re- 
duetion  in  rank  to  the  foot  'of  the  list  of  offi- 
aers  of  hia  grade»  is  a  mitigation  of  the  sen- 
tence within  the  meaning  of  this  article,  that 
'*  every  oileer  who  is  anthoriaed  to  convene  a 


general  court-martial  shall  have  power,  on 
revision  of  its  proceedings,  to  remit  or  miti- 
gate, but  not  to  commute,  the  sentence  of 
any  such  court  which  he  is  authorised  to  ap- 
prove and  confirm."  MuUan  c.  U.  8.,  ( 1909) 
212  U.  S.  516^  29  8.  Ct  330,  53  U.  8.  (L.  ed.) 


Vol.  I,  Ik  ATI,  art.  60. 

Waiw  af  a^laetiaa  to  admiiilon  «f  laeori 
•f  canit  af  intaiiy.  —  A  court-martial  con- 
vened at  the  request  of  a  naval  oilcer  to  in- 
vesttete  charges  against  him  is  not  without 
jurismction  because  such  offleer  was  required, 
as  a  condition  precedent,  to  waive  the  protec- 


tion of  this  article,  1^  consenting  to  the  ad- 
mission in  evidence  of  the  record  of  the  tes- 
timony introduced  before  a  prior  court  of 
inquiiy,  with  the  ri^t  to  call  additional  wit- 
nesses. Mullan  «.  U.  8.,  (1909)  212  U.  8. 
616,  29  8.  Ct.  330,  63  U.  8.  (L.  ed.)  632. 
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ARTICLES  OF  WAR. 


Vol.  I,  p.  480,  sec.  1342. 

Kariew  of  conrtt-martial  by  civil  conrti.  —  To  the  same  effect  as  the  original  note,  see  V.  S. 
V.  Praeger,  (1907)  149  Fed.  474. 


VoLI,  p.  483,  art.  4. 

*  A«t|Mrit7  Qi  Piwiint.  — The  oontract  of 
a  foldier.  of  the  United' States,  made  hy  his 
ctillstinent  and  oath  to  serve  lor  a  dciUiite 
term,  ''ufiless  sooner  discharged  by  proper 
authority/'  is  one  terminable  by  the  govern- 
ment at  will,  acting  through  an  officer  having 
proper  authority ;  and  this  article,  which  pro- 
vides that  "no  discharge  shall  be  given  to 
any  enlisted  man  before  his  term  of  service 
has  expired,  except  by  order  of  the  President, 
the  Secretary  of  War,  the  commanding  officer 
of  a  department,  or  by  sentence  of  a  general 

Vol.  I,  p.  485,  art.  17. 

Salt  of  clothing. — The  sale  of  military 
clothing  issued  to  a  soldier  during  his  term  of 
service   constitutes   an   offense   against   the 


eourt-uarttal,"  confers  such  authority  upon* 
or  recogniafes  it  ^s  eiustihg  in,  ih^'m«Sddht 
of  the  United  States.  fCm  ti.  U.  iSTy  (tim) 
Ml  Fod.  4». 

Tenns  of  diachargo.  —  The  terms  of  a  dis- 
charge given  to  a  soldier  by  order  of  the 
President,  not  being  prescribed  by  any  stat- 
ute, are  discretionary  with  the  President,  and 
such  discretion,  exercised  hy  directing  a  dis- 
charge "without  honor,"  cannot  be  reviewed 
by  the  courts.  Bdd  v.  V.  8.,  (1908)  161  Fed. 
400. 


military  law,  for  which  he  may  be  punished 
by  a  court-martiaL  U.  S.  v.  Michael,  (1007) 
153  Fed.  000. 


Vol.  I,  p.  493,  art.  59. 

Homicide  by  mflitary  guard.  —  Where,  on 
a  writ  of  habeas  corpus  to  obtain  the  dis- 
charge of  two  members  of  the  United  States 
army  from  an  indictment  for  murder,  found 
by  the  courts  of  the  state  where  the  offense 
was  committed,  it  appeared  that  the  shooting 
of  the  deceased  occurred  in  the  streets  of  a 
city,  outside  the  military  reservation,  while 
the  petitioners  were  endeavoring  to  arrest  de- 
ceased for  depredations  committed  on  such 
reservation,  but  the  evidence  was  coifflicting 
as  to  whether  the  shooting  was  done  while 
deceased  was  endeavoring  to  escape  or  after 
he  had  stopped,  thrown  up  his  hands,  and 
offered  to  surrender,  the  determination  of 
whether  the  shooting  was  justifiable  was 
within  the  exclusive  jurisdiction  of  the  state 
courts.  U.  S.  r.  Lewis,  (1904)  129  Fed.  823, 
affirmed  (1906)  200  U.  8.  1,  26  S.  Ct.  229,  50 
U.  S.  (L.  ed.)  343. 

Jurisdiction  of  civil  courts.  —  In  U.  S.  v. 
Lewis,  (1904)  129  Fed.  823.  affirmed  (1906) 
200  U.  S.  1,  26  S.  a.  229,  50  U.  6.  (L.  ed.) 

Vol.  I,  p.  495,  art.  62. 

Trial  of  soldier  acquitted  by  ciTil  court.— 
Where  a  United  States  soldier  killed  a  fellow 
soldier  during  a  military  encampment,  and 
on  hHng  surrendered  to  the  civil  authorities 
of  the  state  was  prosecuted  for  murder  and 
acquitted,  such  acquittal,  though  a  final  de- 


343,  it  was  held  that  the  enactment  of  this 
article  was  a  distinct  recognition  by  Congress 
of  the  general  jurisdiction  in  time  of  peace 
of  the  civil  coiuts  of  the  state  over  persons 
in  the  United  States  military  service  accused 
of  offenses  against  citizens  of  the  state. 

A  District  Court  has  jurisdiction  to  indict 
and  try  a  person  charged  with  having  forged 
an  obligation  of  the  United  States  wiUi  intent 
to  defraud,  which  is  made  an  offense  against 
the  United  States  by  R.  S.  sec.  5414,  2  Fed. 
Stat.  Annot.  298,  although  he  was  at  the  time 
an  officer  of  the  army,  and  the  alleged  offense 
was  committed  at  a  military  post,  and  with 
intent  to  defraud  an  enlisted  soldier,  where 
the  accused  has  since  been  discharged  from 
the  army  without  any  action  against  him 
having  been  taken  by  the  military  author- 
ities; there  being  no  provision,  either  con- 
stitutional or  statutory,  conferring  exclusive 
jurisdiction  on  courts-martial  to  punish  such 
offense.    Neall  v.  U.  S.,  (1902)   118  Fed.  699. 


termination  of  his  innocence  of  murder  and 
of  each  lesser  offense  necessarily  included 
therein,  was  no  bar  to  his  subsequent  mili- 
tary arrest  and  trial  by  a  general  court* 
martial,  for  conduet  "to  the  prejudice  of 
good  order  and  military  discipune,"  in  vio- 
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▼ol.  I,  p.  49ft,  art.  eS. 


ARTICLES  OF  WAR. 


▼•1.  I,  p.  ftlO. 


lation  of  this  article,  though  based  on  the  mortal    wound    hy    accused    upon    a    fellow 

same  Act.      In  re  Stubbe,    (1905)    133  Fed.  soldier,    with    particulars   of    the   time    and 

1012.  place   clearly   stated,   sufficiently  alleged   an 

Offemet  under  this  aection.  — ^  A  charge  of  ""  offense  within  the  sixty-seoond  article.    In  re 

assault  with  a  rifle  and  the  infliction  of  a  Stubbs,   (1905)   133  Fed.  1012. 


Vol.  I,  p.  495,  sec  3. 

Fravdnlsiit  enlistmeiit  and  receipt  of  pay. 
—  A  minor,  who  by  misrepresenting  his  age 
has  fraudulently  enlisted  in  the  army  with- 
out the  consent  of  bis  jwreuts,  and  thereby 
subjected  himself  to  punishment  under  mili- 
4ary  law,  will  not  be  reliered  from  eueb  pun- 
ishment by  the  civil  courts  by  discharging 
him  on  a  writ  of  h^beaa  corpus  on  the  ap- 


plication of  bis  parents,  erep  Iboi^^h  tbe 
roilitarr  prosecution  is  not  instituted  until 
after  tne  writ  is  issiied.  J^^  p.  l^wkowitz, 
(1908)  103  Fed.  640,  overruling  In  re  CsLryer, 
(1900)  103  Fed.  624,  set  out  In  the  original 
note.  See  also  In  re  Soott  (1906)  144  Fed. 
79. 


Vol.  I,  p.  498,  art.  77. 

Officer  on  indefinite  leave  of  absence  with 
volunteer  foieea.  —  An  officer  of  the  regular 
army  is  within  the  provision  of  this  article 
that  *'  officers  of  the  Regular  Army  shall  not 
be  competent  to  sit  on  courts-martial  to  try 
the  officers  or  9oldiere  of  other  forces/'  »!• 


thouffh  such  officer  has  been  granted  an  in- 
definite leave  of  absence  from  the  regular 
army  in  order  to  enable  him  to  aoeept  a  com- 
mission in  the  volunteer  forces.  U.  S.  r. 
Brown,  (1907)  206  U.  S.  240,  27  S.  a.  620, 
51  U.  S.  (L.  ed.)  1046. 


Vol.  I,  p.  501,  art.  86. 


Civilian  witneia.  —  To  the  same  effect  as  the  original  note,  see  U.  6.  r.  Praeger,  (1907)  149 
Fed.  474. 


Vol.  I,  p.  604,  art.  103. 

*  Time  of  peace.**  —  A  soldier  who  deeerted 
after  th^  signing  of  the  protocol  between  the 
United  8ta&8  and  Spain,  and  while  a  state 
of  peace  actually  ej^isted,  and  nothing  re- 
mained to  l>e  done  to  conclude  neace  except 
the  settlement  of  the  details  of  the  treaty 
was  held  to  be  within  the  provision  of  this 
section  that  no  person  Bha)l  be  court-mar- 


tialed for  deaertion  in  time  <Qf  pe«ee,  and  not 
in  the  faee  of  an  enemy,  m«nm\Htd  more 
than  two  ye^rs  before  hU  nrmignment  then^ 
for.   In  re  Cadwana4er«  (1904)  127  Fed.  981. 

A  ple«  of  tbe  etatntf  pf  UmttnUeae.^To 

the  same  effeet  a«  tlio  originel  n9t»,  wm  Inr$ 
Cadw»Uiider,  <1904)  117  Fed,  981. 


Vol.  tf  Pf  510«     IPum^hment  on  convidian  hy  court&^moHial,'] 


Senttnee.  — The  President  having  fixed  a 
term  of  ten  years  as  the  maximum  of  im- 
prisonment in  cases  prosecuted  under  the 
sixty-seoond  article  of  war,  as  authorized  by 
this  paragraph,  it  was  held  that  a  oburt- 
martial,  on  convicting  a  soldier  of  conduct 
prejudicial  to  good  order  and  military  dis- 


cipline in  violation  of  such  article,  had  ju- 
risdiction to  sentence  the  accused  to  a  term 
of  five  years'  imprisonment,  though  such 
term  extended  beyond  the  term  of  military 
service  for  which  he  had  enlisted.  In  re 
Stubbs,  (1905)   133  Fed.  1012. 
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ASSAULT. 


Vol.  I,  p.  Sn,  see.  5346. 

"  Hatib.'*  —  Waters  indoied  in  whole  or  in 
part  by  a  breakwater  or  other  artificial 
btructure  to  afford  a  protected  anchorage,  as 
well  aa  thoee-  so  inclofed  by  natural  land, 
constitute  a  "  haven  "  within  the  meaning  of 
this  section.  Thus  the  waters  inclosed  be- 
tween the  shore  and  the  government  break- 


waters  in  Lake  Erie  at  the  port  of  Bnffato, 
without  sjB  well  as  within  the  line  designated 
on  the  government  chart  as  **  Buffalo  Har- 
bor Line,"  constitute  a  *^  haven,"  and  not 
*'high  seas,"  within  the  meaning  of  the  sec- 
tion. Ex  p.  O'Hare,  (1910)  179  Fed.  062, 
revening  (1909)  171  Fed.  290.      . 


BAIL  AND  RECOGNIZANCES. 


Vel.  I,  p.  523;  sec.  1020. 

Wilful  default.  —  Where,  on  IJreach  of  an 
appearance  bond,  the  court  found  that  the 
party  had  made  wilful  default,  and  final 
judgment  was  rendered  at  the  succeeding 
term,  it  was  held  that  the  court  had  no  power 
to  remit  any  portion  of  the  judgment  against 
one  of  the  sureties  on  his  apprehending  the 
principal  and  delivering  him  into  custody  at 
the  term  at  which  final  judgment  was  en- 
tered, no  answer  having  been  filed  to  the 
scire  facias  issued  and  served  at  the  previous 
term.  U.  S.  v.  Robinson,  (1908)  158  Fed. 
410. 

Where  a  defendant  on  bail  in  a  criminal 
case  in  a  federal  court  voluntarily  went  into 
another  state  with  knowledge  that  prior  in- 


dictments were  there  pending  against  him, 
and  he  was  arrested,  tried,  convicted,  and  im- 
prisoned, it  was  held  that  his  default  of  the 
bail  bond  was  wilful  and  entitled  him  to  no 
relief  under  this  section.  U.  S.  v.  Marrin, 
(1900)    170  Fed.  476. 

Time  for  application  for  remiasioB.— An 
application  to  a  federal  court  which  has  en- 
tered judgment  on  a  forfeited  recognizance 
in  favor  of  the  United  States,  for  a  remission 
of  the  penalty  for  which  such  judgment  was 
rendered,  is  not  a  motion  to  vacate  the  judg- 
ment, and  may  be  entertained  after  the  term 
at  which  the  judgment  was  entered.  U.  S. 
V,  Jenkins,  (1909)  176  Fed.  672.  See  also 
U.  S.  V.  Traynor,  (1909)  173  Fed.  114. 
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Chapter  L  Definitions,  464. 

Sec,  I.  Meatung  of  Words  and  Phrases^  464. 

(/)  Person  Against  Whom  PetitUn  Has  Bten  Filid,  464. 
{2)  Adjudication^  465. 
( j)  Appellate  Courts^  465. 
(J)  Bankrupt,  465. 
(J)  Clerk,  46^. 


{&%  Corporations,  465. 


Courts  465. 
(<P)  Courts  of  Bankruptcy,  465. 
(p)  Creditor,  465. 
(/<?)  2?<j/f  ly  Bankruptcy —  Time  of  Bankruptcy — Com- 

mencement  of  Proceedings  —  Bankruptcy,  465. 
\ii\  Debt,  465. 

12)  Discharge,  465. 

13)  Document,  465. 
i4)  Holiday,  465. 

15)  When  Person  Deemed  Insolvent,  465. 
\ie\  Judge,  467. 
/7)  Oath,  467. 

(/<P)  CT^r^r,  467. 
'/pi  Persons,  468. 
^o)  Petition,  468. 
,^7)  Referee,  468. 
(^^)  Conceals  468. 
[j^j)  Secured  Creditor\  468. 
^^^S  5/a/^j,  468. 
j-o  Transfer,  468. 
^(ft  Trustee,  468. 
^7)  Wage-earner,  468. 

^<$*)  Words  Importing  Mcucuiine  Gender,  468. 
J^p)   Words  Importing  PlurcU  Number,  468. 
(jo)  Words  Importing  Singular  Number,  468. 

II.  Creation  of  Courts  of  Bankraptey  and  Their  Jnrlidlctlon, 

460. 

&^.  ^.  Federcuand  Territorial  Courts,  469. 
(/)  TV  Adjudge  Bankrupt,  470. 
(^)  ^//i'Tf'  and  Disallow  Claims^  47  a. 


[j)  Appoint  Receivers,  etc.,  472. 
^)  TVy  a»^  Punish  Bankrupts,  etc,  4»c. 
[j)  Permit  Temporary  Transaction  ofiusiness^  475, 


Substitute  Additional  Parties,  475. 
Collect  and  Distribute  Assets,  476. 
C/^j^  Estates,  476. 
(p)  Confirm  or  Reject  Compositions,  ^11. 
(loS  Modify,  etc,  Referee* s  Findings,  478. 
(//)  Determine  Exemptions,  478. 
'12)  Discharge  Bankrupts,  etc,  479. 
ij\  Enforce  Orders,  479. 
7^)  Extradite  Bankrupts,  479. 
'/rt  J/a>(^  Orders,  479. 
vd)  Punish  for  Contempt,  480. 
^/7)  Appoint  and  Remove  Trustees^  480. 
/^  Tkv  C^^//^,  480. 
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BANKRUPTCY. 

T/p)  Transfer  Cases^  480. 
\26)  Ancillary  yurisdUtian^  480. 
Unspeafiid  Powirs^  481. 

ClL  III.  Bankrupts.  481. 

Sec.  3.       a.  Ads  cf  £amkrup$^^  4&1* 

(/)  Ccnveyances  ib  Defrmtd^  etc.^  481. 
[^)  Preferences  through  Transfers^  483. 

r)  Preferences  through  Legai  PrikwAigSy  486W 
^^)  General  Assignment — Af^nttnemi  of  Receiver  or 

Trustee^  488. 
(j)  Admitting  Inability  to  Pay^  491. 

b.  Petition  to  Be  Filed  witlun  Four  Months^  493. 
(/)  Date  of  RecorMng  Transfer^  492. 

c.  Defense  of  Solve?uy^  495. 

d.  Person  Defying  Imohemyy  49^ 

e.  Petitioner  to  Give  Bond^  494. 
Allawanci  of  Costs^  Damages^  ete.^  494. 

^   Who  May  Become  BoMkrupts,  495. 
a.   Voluntary  Bankrupts^,  495. 
^.  Involunlary  Bamftrupts^  495. 

Liability  of  Officers  and  Stockholders  of  Carporaiidns^  501. 
g.  Partners^  501. 

tf.  Partnerships  501. 
^.  Administration  of  jEstatef  504. 

tf.  yurisdieiion  over  One  Partner  Sufficients  504.  ^ 

^.  Trustee's  Duty  —  Partnership  Accounts^  505. 
e.  Distribution  of  Expenses^  505. 
/.  Payment  of  Debts  —  SuipluSf  ^061 

g.  Claims  Against  Various  Estates -^  Marshaling  Assets^  507. 
h.  Administration  Where  All  Partners  Not  Bankrupt^  508. 
dl  Exemptions  of  Bankrupts^  508. 

a.  Exemptions  under  State  Laws^  508. 
7.  Duties  of  BeuUcruptSy  K\^ 

>)  Attend  Meetings  and  Hemrings^  519. 
^)  Comply  with  Orders^  Kjg^ 
Ij)  Examine  Proof s  of  Clmtstu^  520. 
Execute  and  Deliver  Papers^  520. 
Execute  Transfers^  520k 
Inform  Trustee  of  Evcmons  of  Law^  5ta 
Disclose  False  Claims ^  52a 
iFiZr  Schedules^  52a 
Submit  to  Examination^  524. 
A  Death  or  Insanity  of  Bankrupts^  527. 
a.  ATi?/  /^  ^A(^^  ProcudingSy  527. 

Dower  and  Allowances  for  Widow  and  Children^  528. 
p.  Protection  and  Detention  of  BankrupfSy  529. 


7 


a.  Exemption  from  Arrest^  529. 
T/^  Process  Issued  from  Coi 
\x)  Process  Issued  from  State  Court^  530. 


Process  Issued  from  Court  of  Bankruptjcy^  53a 


i.  Detention  for  Examination^  530. 
WO.  Extradition  of  Bankrupts^  531. 
II,  Suits  by  and  against  BanhruptSf  531. 


tf.  o/<iy  <5/^  SuitSt  531. 

f  ^  trustee,  5  jo. 
^.   Time  for  Bringing  Suit  against  Trustee^  54a 


^.  Appearance  of  Trusteey  %^ 

c.  Prosecution  of  Suit  by  Trustee,  5; 


12.  Compositions,  When  Confirmed,  ^40. 

a.  When  Offer  May  Be  Meuu^  540. 

b.  Application  for -Confirming,  541. 

.  c*  Date  and  Place  of  Hearingy  543' 
d.   When  Judge  Shall  Confirm,  543. 
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>  ....^  .....      it)  Bett' IfUiresis  of  Crtditors^  i^%. 

Xpt)  Acts  WMch  Wimld  Bar  Discharge,  544. 
G?)  ^<w?  F4$ihj  ^j^ 
e,  Distr^uHtm  of  CpmideratioH — Administration  When  No 
C4mfirmanc€,  545. 
Su,  ij,  QfmpositionSy  When  Set  Aside,  546. 
a.    When  Fraud  Practiccdy  546. 
14.  Disckmrges^  When  Granted,  547. 

a.  A^Ucathmfor  Discharge^  547. 

b.  Hearing  Application  and  (granting  Discharge,  549. 
■  / .'       *  (/)  Commission  of  Offense,  5  c 7. 

(2)  Concealment  of  Financial  Condition,  k^^* 
{jy  Obtained  Money  or  Property  upon  False  Statement, 
56a 


•    t      *  • ' 


'• 


t^  .Concealmenif  etc.,  of  Assets,  562- 


A. 7    V 


\^'\ 


f)  Discharge  in  Voimsttary  Proceedings,  567. 
V;  . .   ,        ..  (S)  Jiefusal  to  Obey  Lawful  Orders,  567. 

When  Trustee  May  Interpose  Objections^  568. 
c.  Confirmation  of  Con^osition,  568. 
/J.  Dischargesr  WhenMtw^d,  5618. 
w^w  ik^^Qae^^rx  of- Bankrupts^  x/t^ 

If.   Debts  Not  Affected  by  a  Discharge,  57a 


(/>  Taxes, jii.^ 


ji)  Liabilittes  for  Tort,. Fraud,  etc.,  573. 

(3)  Debts  Not  Scheduled,  577. 

(^)  Fraud,  etc.^  in  Fiduciary  Capacity,  578. 


Ch.  !¥•  Courts  and  Proeedurf  Thdrain,  57a. 

juaicassans,  599 
a.  Service  of  Petition  —  Return  —  Publication,  579. 


•S^^.  /^.  Process^  Pleadings^  and  AdjuMcaSians,  579^ 


^.  riW  /^  /*/^ai^  /£>  Petition,  581. 
.    r.   Verification  of  PleeulingSy  5^2. 

1/.  Determinitig  Issues  of  Fact  —  yiw/j  ^'^'^^f  583. 
^.   ff^^r^  iV^  Pleadings  Filed^  585. 
/•  yttdge  Absent  ^  Reference  to  Referee^  586. 
-  .^.  Heeding  on  Voluntary  Petition  —  Absence  of  yudge,  586. 
/p.  y«ry  TViW/,  586* 

a.   When  DemandeMe -^  Waiver,  ^Z6' 
.    3:  Attendance  of  yury — Certifying  Ccue  to  Other  Court, 
588. 
c.  Lakes  as  to  yury  Trials  Applicable,  588. 
20.  Oaihs^  Affirmations,  588. 

a.   Who  May  Administer ^  58S. 
(/)  Referees,  588. 
(jf)  Authorized  Offteers,  588. 
(j)  Diplomatic  or  Consular  Officer e^  589. 
^.  Affirmations,  589. 
^x.  Evidence^  580. 

a.  Compulsory  Attendance  of  Witnesses,  589. 
Examinaiian  of  Bankrupt's  Wife,  ^$99. 
^.  Depositions  —  Right  to  Take^  ifft. 

c.  Notice  ef  Takif^  D^osMoOs,  592. 

d.  Certified  Copies  M  Evidence,  59c 

r.  CerUfied  Copy  of  Order  Approving  Trustee* s  Bond,  593. 
/.  CerHfied  Copy  of  Orders,  593. 
g.  Evidence  of  Reoesting  TOiefn  Betffkn^t,  593. 
^^.  Reference  of  Cases  after  Adpsdieation,  593. 
a.  yudge  May  Refer  Case^  593. 

{£)  Genered  or  Special  ieference,  593. 
^)  7>  -^^117  Referee  within  Territorial  yurisdictioUy 
593. 
A    Transfer  ^  Case  to  Differeni  Referee,  594. 
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Su.  23.  yurisHaUn  of  Umttd  SiaUs  mid  SiaU  OmrU,  5^ 

a.  CircuU  Courts^  5^ 

b.  Suits  by  Trustee  -^  Whirt  Br^i^hi^  595. 

c.  Cancumnt  ^urisiicHon^  603. 
Jtf.  yurUdictian  of  ApptUate  Courts^  603. 

a.  Suprtmt  Court  —  Circuii  Courts  of  AfpotUs-^TorritorM 
Courts,  603. 

b.  Circuit  Courts  of  Appeals^  61 1. 
9$*  Appeals  and  Writs  of  Error,  633. 

a.  Appeals,  633. 
(/)  From  yudgment  Granting  or  Deling  Ad/udieatiom^ 

63a. 
i)  From  Grant  or  Denial  of  Diukarge,  633. 
From  Allowance  or  Rejection  of  Claim^  634. 
Time  for  Taking  Appeal— Hearing,  635.    . 

b.  Appeal  to  Supreme  Court,  638. 
/.  yurisdicHonal  Amount'^  Question  Inoohed^  640. 
2.  Certification  of  Question  by  Supreme  Court  ymstice^ 

641. 

c.  Bond  on  Appeal  by  Trustees,  641. 

d.  Certification  to  Supreme  Court  by  Other  Comrii^  (41. 
2O.  Arbitration  of  Controversies,  645. 

a.  Trustees  May  Submit,  645. 

b.  Selection  of  Arbitrators,  645. 

c.  Findings,  645. 
J7.  Compromises,  645. 

a.   When  Allowed,  645. 
a£  Designation  of  Newspapers,  646. 

a.   To  Publish  Notices,  ^jfi. 
2fi.  Of  ernes,  646. 

a.  Misappropriatif^    Property — Secreting   or   Destroying 
Documents^  646. 

b.  Punishment,  646. 
'/)  Concealing  Property,  646. 
[j9)  False  OcUhs  or  Accounts,  650. 
{J\  False  Cldims,  651. 
?^l  Recehnt^  Property  from  Banhrupt,  651. 
^5^  Extorting  Money  or  Property,  651. 

r«  Pumshment,  652. 

'/)  Acting  as  Referee  When  Interested,  651. 
[^^  Purchasing  Property,  65  a. 

Refusal   to  Permit  Inspection   of  Accounts   cmd 
Papers,  65  a. 
/i  Limitation,  652. 
ja  JPf»/fx,  Forms,  and  Orders,  65  a. 

tf.  J/oi^r  A)^  Supreme  Court,  651. 
J/.  Computation  of  Time,  653. 
JJ.   Transfer  of  Cases,  653. 

Gk.  ▼•  OBetn,  Their  Dattet  and  ComptiiMtloai  654. 

Sec,  S3*  Creation  of  Two  Offices,  654. 
a.  Referee  and  Trustee,  654. 
J4.  Appointment,  Removal,  and  Districts  of  Referees^  654. 
(m^  Appointment  and  Removal  of  Referea,  654* 
(^)  Districts  of  Referees,  634- 
Jtf.  Qualifications  of  Referees,  654. 

[/)  CMf/r/^ffTf  655. 
[2)  Not  Officeholders,  655. 
(j)  Not  Related  to  yu^es,  65s. 
\4)  Residents  of  Districts^  655. 
jA  OtflAx  ^  o|/^/ 1/  Referees,  655. 
J7.  Number  of  Referees,  655. 
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Sic.  jS'  yurisdiciion  of  Referees^  6^5. 

ii)  Consider  Peiiitons^  65^. 

(2)  Administer  Oaths^  Examine  Witnefses^  Require  Prei' 

'   diuiion  of  Doeumenis^  658. 
ij\  Taking  Possession  of  and  Releasing  Property^  659> 
•1^1  Perform  Certain  Duties  of  Courts^  659. 
{J)  Authorise  Employment  of  Stenogriipkers^  665. 


I 


SQ.  Duties  of  Referees,  663. 

a.  What  Referees  Shall  Do,  663. 
\i\  Deelare  Dividends,  663. 
b  I  Examine  Schedules  and  Idsts^  664. 
[J)  Furnish  Information,  664- 
r^i  Give  Notices,  664^ 
\J\  Make  Up  Records,  664. 
[ tfi  Prepare  Schedules  and  Lists,  664- 
17)  Preserve  and  Transmit  Records,  66$- 
\S)  Transmit  Papers  to  Clerks,  665. 

Preserve  Evidence,  665. 
[io)  Obtain  Papers,  666. 
^hat  Referees  kay  Not  Do,  666. 
Act  if  Interested,  666. 
Prentice  as  Attorneys,  666. 
[j>^  Purchase  from  Esthte,  666* 
^  Compensation  of  Referees,  666. 
0.  Fee  and  Commissions,  666- 
A  Division  between  Ikvo  Referees,  668* 
c.  Where  Reference  Revoked,  668. 
4ia.  Contempts  before  Referees,  668. 
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f/^  Disobedience,  668. 


Misbehavior,  673. 
fj)  Withholding  Documents,  673. 
[^)  Refusal  to  Appear,  Take  Oath,  or  Be  Examined,  673. 
^i4^«  Tender  of  Mileage  Necessary,  674. 
^.  Conten^t  Proceedings  —  Penalty,  674. 
^.  Records  of  Referees,  676. 

a.  Manner  of  Keeping,  676. 

^.  Books  and  Papers,  676. 

r.  Become  Pari  of  Court  Records,  677. 

43.  Refetke's  Absence  or  DiscMUty,  677. 

a,  iFilling  Vacancy,  677. 

44.  Appmntment  of  Trustees,  677. 
^.  Qualifications  of  Trustees,  680. 

^/^  Individuals,  680. 
(i?)  Corporations,  681. 
^.  /Vtf/i  tff  Removal  of  Trustees,  68i. 
^A  Duties  of  Trustees,  682.     1 

[/)  Account  and  Pay  Over,  68^. 

p)  Reduce  Property  to  Money —  Chse  Up  Estate,  689. 

Deposit  Money,  685. 
[^)  Disburse  Money,  685. 
[j)  Furnish  Information,  685. ' 
AV^  Accounts,  685. 
il/aAr  Detailed  Statement,  686. 
i/Ab  /Ifm/  Reports,  686. 
^11^  Dividends,  686. 
(/o)  i?^r/  Conditim  of  Estate,  686. 
(//)  5^/  4^^^  Exemptions,  686. 
^.  Concurrence  of  7\vo  out  of  Three,  6^.. 
r.  -W^  Certified  Copy  of  Decree  of  Ad)udication,  689. 
^.  Condensation  of  Trustees,  Receivers^  and  Marshals,  689. 

a.  Fee  and  Commissions  of  Trustee,  689. 

b.  Where  More  than  One  Trustee,  ^^ 
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c,  IViiAholding  Campensaiidu^  69^. 

d.  C^mp$n$aii6n  of  Rtceh^rs  and  Marshals  Afpcinied  under 

SiOian  j  Qi)^  tfo. 
On  ConjirwuUian  cf  Composition^  692. 
Whon  Acting  00  Mire  Custodian^  692. 
Notico  to  Croditars^  ^9, 

0.  ComfgnsaHon  for  Conducting  Business^  69a. 
On  Confirmation  of  ComposWam^  6919 
NoHce  to  Creditors^  691. 

Sec.  4p.  Accounts  a$id  Papers  of  Trustus,  693. 
JO.  Bonds  of  Referees  and  Trustees,  693. 

a.  Referees*  Bonds^  693. 

b.  Trustees"  Bonds,  693. 

c.  Creditors  Fixing  Awume^  of  Trustee's  Bond^  693. 

d.  Sureties  Qualification,  6(^3. 

e.  Two  Sureties,  693. 

/.  Value  of  Property  of  Sureties,  693. 
g.  Corporations  as  Sureties,  693. 
A.  PHtng  of  and  Suit  upon  Bonds,  693. 
#.  Trustees'  Personal  liability,  694. 
/  yoint  Trustees,  ^94. 
k.  Vacancy  by  Failure  to  Give  Bond,  694. 
/.  Limitation  of  Suits  on  Referees*  Bonds,  694. 
m.  Limitation  of  Suits  on  Trustet^  BHsds^  694. 
J/.  Duties  of  Clerks,  £94. 

^/)  Account  for  Fees,  4I94. 

ist)  CoUeet  Fees.  695. 

Ij\  Delioery  and  Return  of  Papers,  695. 

Of)  P(^  Referee's  and  Trustee's  Fee,  695. 
Jj9.  Compensation  of  Clerks  and  JH^rskals,  696. 

a.  ClorKs  Filing  Fee,  696.   - 

b.  Marskaie  Fees,  ^. 

J  J,  Duties  of  Attorney^Gemeral,  696. 

S4*  Statistics  of  Bankruptcy  Proceedings,  696. 

eh.  VI.  Creditors.  696. 

Sec.  sj.  Meetings  of  Creditors,  6a6. 

a.  Place  and  Time,  6^, 

b.  Presiding  Of^er  ^^  Duties,  697. 

c.  Creditors  Duty,  697. 

d.  Subsequent  Meetings  of  Creditors,  697. 

e.  Meeting  at  Cedl  of  Court,  $97. 
/.  Final  Meeting,  698. 

§6.  Voters  at  Meetings  of  Creditors^  698. 

a.  Method  of  Voting,  698. 

b.  Voting  by  Secured  Creditors,  6^. 
57.  Proof  and  Allowance  of  Claims,  y^, 

a.  Of  IVkat  to  Consist,  709. 

>.  When  Claim  Founded  upon  Writings  702. 

c.  Filing  Claims,  703. 

d.  When  Claims  Allowed,  7^3. 

^     e*  Claims  of  Secured  CreiSiors,  704. 
/.  Obfutions  to  Claims,  706. 
g.  Preferred  Creditors,  706, 
4.  SeeuriOes  Held  by  Secured  Creditors,  709. 

1.  Claims  Secured  ^individual  Undertaking,  710. 

/  Debts  Owing  to  United  Slaies,  State,  County^  etc.,  71a 
k.  Reconsideration  of  Claims,  711. 
/.  Recovery  of  Dividend  by  Trustee,  712. 
m.  Claims  by^  One  Estate  agaiput  Another,  712. 
n.   Time  foi  I*rin'i'/ig  C/tn'Ms,  71^. 
Infants  and  Jn^aM  Persons,  715. 
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He:.  ^S,  Notices  to  Creditor s^  715. 

a.  Ten  Duys'  Notice^  715. 
(/)  JSxaminatiam^  715. 

(JO  Application  for  Confirmation  of  Composition^  715. 
(j)  Meetings^  ji6, 
U)  ,SaUSy  71^6. 
[J")  DiviiendSy  716. 

Finai  Accounts^  716. 
[f\  Compromises^  1 1^, 

Dismissal  of  Procetdings^  716. 
J)  Applications  for  Disc/utrge^  747*    . 

b.  First  Meeting — Publication  of  Notice^  717. 

c.  Notices  Given  by  Refer ee^  717. 

5p.  W?io  May  File  and  Dissniss  Petitions^  717. 

a.  VolumUny  Bankrupt^  111. 

b.  Involuntary  Bcmkrupt^  716. 
e.  Petitions  in  Duplicate^  72^. 

d.  Notice  to  Other  Creditors — Hearing  —  Dismissal^  726. 

e.  Computing  Number  of  Creditors — Employees  and  Relatives ^ 

f  Appearance  of  Creditors ^  727. 
g.  Notice  of  Dismissal^  729. 
<^.  Preferred  Creditors^  720. 

4J.   Whc^  Constitutes  Preference^  729. 

b.  Preferences  Void0Ue^  730. 

c.  Set-off  of  New  Credit  after  Preference^  746. 

d.  Ferments  to  Attorneys  — Examination^  747. 

Ch.  VIL  Estates,  748. 

l$ec,  61,  Depositories  for  Money^  748. 

63.  Expenses  of  Administering  Estates^  749. 
63a.  Debts  Which  May  Be  Proved^  753. 

[/)  Fixed  LicUfilityy  753.  "^ 

\2)  Costs  of  Suity  760. 
\i\  Claim  for  Taxable  Costs^  760. 
f^)  Open  Account  or  Contract^  7(Jo. 
[s)  Judgment  after  Filing  of  Petition^  764. 
b,  Umtguidated  ClaimSy  765. 

64,  Debts  fVhich  Have  Priority^  766. 

a.  Taxes,  766. 

b.  Order  of  Payment^  770. 
Cost  of  Preserving  Estate,  770. 
Filing   Fees  —  Expense  of  Recovering  ConeeeUed 

Assets,  111. 
I3)  Costs  of  Administration — Attorneys*  Fees^  112. 
Ln  Employees'  Wages,  jy^. 
Is)  Debts  Owing  to  Person  Entitled  to  Priority.^  777. 

c.  After  Composition  Set  Aside  or  Discharge  Revoked,  jZo, 
63,  Declaration  and  Payment  of  Dividends,  781. 

a.  On  Allowed  Claims,  781. 

b.  First  and  Subsequent  Dividends,  781. 
Amount  of  First  Dividend,  782. 
Declaration  of  Fined  Dividend,  782. 

c.  Claims  Subsequent  to  Payment  of  Dividends^  j[8i« 

d.  Where  Persons  Adjudged  Bankrupt  witkou$  Untied  States^ 

783- 

e.  lAmtt  to  Amount  Collectible  by  Clatmani^  785. 

66.  Unclaimed  Dividcfids,  783. 

a.  Payment  into  Court,  783. 

b.  Distribution  after  One  Year,  783. 
^.  Zi«x,  783. 

a.  Claims  Not  Valid  Lie fis,  783. 

b.  Trustee  Subrogated  to  Rights  of  Crec^or^  }8i4* 
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e.  Certain  Liem  Dissolved^  785. 

ii\  Defendant  /nsolvent^  785. 
2)  Knowledge  of  Insolvency^  786. 
(j)  Fraud —  Trustee  Subrogated^  786* 
d.  Liens  Given  in  Good  Faith^  786. 
/.  Conveyances^  etc^  within  Four  Months  of  Petition^  793. 

jurisdiction^  797. 
/.  JJens^  etCy  Created  through  Legal  Proceedings^  797, 
Court  May  Order  Conveyance^  804. 
Bona  Fide  Purchasers^  805. 
Sec.  68,  Set'offs  and  Counterclaims^  80^. 

a.  Mutual  Debts  and  Credits^  805. 

b.  When  Not  Allowed,  808. 


{j\  Debts  Not  Provable,  808. 


Purchase  or  Transfer  for  Purpose  of  Set^ef^  808. 
6f.  Possession  of  Property^  808. 
70.  Title  to  Property,  811. 

a.  Vested  in  Trustee ,  811. 
ii\  Documents^  820. 

1^)  Patents,  Copyrights,  and  Trculenusrhs^  821. 
\J\  Pouters,  821. 

(4)  Property  Transferred  in  Fraud,  821. 
(j)  Property  Which  Might  Have  Been  Transferred  or 
Levied  upon,  823. 
Policy  of  Insurance^  835. 
((5)  Rights  of  Action,  838- 
3.  Appraisal  and  Sale,  839. 
r.  Trustee  to  Convey  Title,  843. 

^.  Compositiofi  Set  Aside — Vesting  Title  in  Trustee,  843. 
e.  Avoiding  Certain  Transfers  —  Recovery  of  Property,  844. 

jurisdiction,  846. 
/.  Revestment  of  Title  on  Confirmation  of  Composition,  847. 
7/.  Bankruptcy  Records,  847.  ^ 

J2.  Compensation  of  Officers  Restricted,  848. 

Time  of  Taklngr  Bffeet  848. 

a.  Force  and  Effect,  848. 

Amendment  of  ipoj,  849. 

Amendment  of  igjo,  849. 
3.  Ccues  Pending  under  StcUe  Laws,  849. 


Aa  Act  To  esUUisli  a  imifonii  system  of  bankruptcy  throughout  the  United  States. 

[40l  0/  July  1»  1393,  ch,  a41,  30  Stat.  L.  a44,  as  atnended  by  tfce  Act  of  Feb,  5> 
1903,  efc^.  487,  89  Stat.  L.  797,  the  Act  of  June  18,  1906,  oh.  8338f  84  Stat. 
L.  997,  emd  the  Act  of  June  28,  1910,  ch.  419,  36  Stat.  L.  838.] 

Chaptxir  L 

definitions. 

Section  1.  Meaning  of  Wobds  and  Phbases.  —  a  The  words  and  phrases 
ils6d  in  this  Act  and  in  proceedings  pursuant  hereto  shall)  unless  the  same  be 
inconsistent  with  the  context,  be  conetrued  as  follows:  1(1898)  SO  8UU.  L. 

(1)  [Person  against  whom  petition  has  been  /iZedf.]  ^'A  person  against 
whom  a  petition  has  been  filed  "  shall  include  a  person  who  has  filed  a  voluntary 
petition;  i{1898)  SO  Stat.  L.  SU-'] 
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(2)  [Adjudication.']  ^'  adjudication  "  shall  mean  the  date  of  the  entry  of 
a  decree  that  the  defendant,  in  a  bankruptcy  proceeding,  is  a  bankrupt,  or  if 
such  decree  is  appealed  from,  then  the  date  when  such  decree  is  finally  con- 
firmed; i{1898)  SO  Stat.  L.  SU-li 

(8)  [Appellate  courts.']  "  appellate  courts  "  shall  include  the  circuit  courts 
of  appeals  of  the  United  States,  the  supreme  courts  of  the  Territories,  and  the 
Supreme  Court  of  the  United  States;  [{1898)  SO  Stat.  L.  BU-] 

(4)  [BaaUcrwpt.]  "bankrupt"  shall  include  a  person  against  whom  an 
involuntary  petition  or  an  application  to  set  a  composition  aside  or  to  revoke  a 
discharge  has  been  filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been 
adjudged  a  bankrupt;  [{1898)  SO  Stat.  L.  6U.] 

(6)  [Clerk.]  "clerk"  shall  mean  the  clerk  of  a  court  of  bankruptcy; 
[{1898)  SO  Stat.  L.  6U'] 

(6)  [Corporations.]  "  corporations  "  shall  mean  all  bodies  having  any  of 
the  powers  and  privileges  of  private  corporations  not  possessed  by  individuals 
or  partnerships,  and  shall  include  limited  or  other  partnership  associations 
organized  under  laws  making  the  capital  subscribed  alone  responsible  for  the 
debts  of  the  association;  [{1898)  SO  Stat.  L.  5H.] 

(7)  [Court.]  "  court "  shall  mean  the  court  of  bankruptcy  in  which  the 
proceedings  are  pending,  and  may  include  the  referee;  [{1898)  SO  Stat.  L. 
6J^] 

(8)  [Courts  of  bankruptcy.]  "  courts  of  bankruptcy  "  shall  include  the  dis- 
trict courts  of  the  United  States  and  of  the  Territories,  the  supreme  court  of 
the  District  of  Columbia,  and  the  United  States  court  of  the  Indian  Territorj*, 
and  of  Alaska;  [{1898)  SO  Stat.  L.  SU-] 

(9)  [Creditor.]  "  creditor  "  shall  include  anyone  who  owns  a  demand  or 
claim  provable  in  bankruptcy,  and  may  include  his  duly  authorized  agent, 
attorney,  or  proxy;  [{1898)  SO  Stat.  L.  5j^.] 

(10)  [Date  of  bankruptcy  —  time  of  bankruptcy  —  commencement  of  pro- 
ceedings—  bankruptcy.]  "date  of  bankruptcy,"  or  "time  of  bankruptcy,"  or 
"commencement  of  proceedings,"  or  "bankruptcy,"  with  reference  to  time, 
shall  mean  the  date  when  the  petition  was  filed;  [{1898)  SO  Stat.  L.  6JH.] 

(11)  [Debt.]  "  debt "  shall  include  any  debt,  demand,  or  claim  provable  in 
bankruptcy;  [{1898)  SO  Stat.  L.  SU-] 

(12)  [Discharge.]  "  discharge  "  shall  mean  the  release  of  a  bankrupt  from 
all  of  his  debts  which  are  provable  in  bankruptcy,  except  such  as  are  excepted 
by  this  Act;  [{J 898)  SO  Stat.  L.  5U>] 

(13)  [Document.]  "  document "  shall  include  any  book,  deed,  or  instru- 
ment in  writing;  [{1898)  SO  Stat  L.  5U'l 

(14)  [Holiday.]  "holiday"  shall  include  Christmas,  the  Fourth  of  July, 
the  Twenty-second  of  February,  and  jany  day  appointed  by  the  President  of  the 
United  States  or  the  Congress  of  the  United  States  as  a  holiday  or  as  a  day  of 
public  fasting  or  thanksgiving;  [{1898)  SO  Stat.  L.  6H.] 

(15)  [When  person  deemed  insolvent.]  a  person  shall  be  deemed  insolvent 
within  the  provisions  of  this-  Act  whenever  the  aggregate  of  his  praperty,  ex- 
clusive of  any  property  which  he  may  have  conveyed,  transferred,  concealed,  or 
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removed,  or  permitted  to  be  concealed  or  removed,  with  intent  to  defraud,  hinder 
or  delay  bis  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to 
pay  hifi  debts;  1(1898)  SO  Stat.  L.  SU-] 


Determination  of  qnestion  as  to  solvency.  — 
The  definition  of  insolyency  provided  by  sec- 
tion la  (15)  must  be  strictly  adhered  to  in 
determlnlDff  whether  or  not  an  alleged  bank- 
rupt is  solvent  or  otherwise.  In  re  Rome 
Planing  Mill,  (N.  D.  N.  Y.  1899)  96  Fed. 
812,  3  Am.  B&nkr.  Rep.  123;  In  re  Rome 
Planing-Mill  Co.,  (N.  D.  N.  Y.  1900)  99  Fed. 
937,  3  Am.  Bankr.  Rep.  766;  Duncan  v,  Lan- 
dis,  (3d  Cir.  1901)  106  Fed.  839,  45  C.  C. 
A.  666,  5  Am.  Bankr.  Rep.  649;  In  re  Elmira 
Steel  Co.,  (N.  D.  N.  Y.  1901)  109  Fed.  456, 
5  Am.  Bankr.  Rep.  484;  In  re  Gilbert,  (D.  C. 
Ore.  1902)  112  Fed.  961,  8  Am.  Bankr.  Rep. 
101;  In  re  Douglas  Coal,  etc.,  Co.,  (E.  D. 
Tenn.  1904)  131  Fed.  769,  12  Am.  Bankr. 
Rep.  539;  In  re  PeUingill,  (D.  C.  Mass. 
1906)  136  Fed.  218;  In  re  Marine  Iron  Works, 
(£.  D.  N.  Y.  1908)  159  Fed.  753,  20  Am. 
Bankr.  Rep.  390;  Stem  v.  Paper,  (D.  C.  N. 
D.  1910)  183  Fed.  228;  Des  Moines  Say. 
Bank  i\  Morgan  Jewelry  Co.,  (1904)  123  la. 
432,  99  N.  W.  121;  Hackney  v,  Raymond 
Bros.  CUrke  Co.,  (1903)  68  Neb.  624,  94  N. 
W.  822,  99  N.  W.  675;  National  Bank,  etc., 
Co.  r.  Spencer,  (1900)  53  Anp.  Div.  547,  65 
N.  Y.  S,  1001;  Levor  v,  Seiter,  (1901)  34 
Misc.  382,  69  N.  Y.  S.  987,  reversed  on  other 
grountU  (1902)  69  App.  Div.  33,  74  N.  Y.  S. 
499;  Martin  v.  Bigelow,  (1901)  36  Misc.  298, 
73  N.  Y.  S.  443;  Wilkinson  r.  Anderson- 
Taylor  Co.,  (1904)  28  Utah  346,  79  Pac. 
46. 

The  term  "  insolvency,"  as  understood  in 
the  administration  of  bankrupt  and  insolvent 
laws,  is  the  inability  of  a  person  to  pay  his 
debts  as  they  mature  in  the  regular  course  of 
business;  as  understood  in  dealing  with  eon- 
tracts  challenged  on  the  ground  of  fraud,  ac- 
tual or  constructive,  it  has  reference  to  the 
insufficiency  of  the  assets  of  the  debtor  to 
cover  his  liabilities.  Marvin  v.  Anderson, 
(1901)  6  Am.  Bankr.  Rep.  520,  111  Wis.  387, 
87  N.  W.  226. 

The  tssti«  as  to  solvency  or  insolvency  is 
to  be  determined  at  the  date  of  the  commis- 
sion of  the  alleged  act  of  bankruptcy.    In  re 
Rome  Planing-Mill  Co.,   (N.  D.  N.  Y.  1900) 
99  Fed.  937,  3  Am.  Bankr.  Rep.  766. 

As  to  partnership  insolvency,  see  the  an- 
notation under  section  5a,  infra,  p.  501. 

Fair  valuation.  —  The  property  should  he 
taken  at  a  fair  valuation  in  determining  the 
question  of  solvency,  not  at  the  amount  it 
afterwards  brings  when  sold  at  auction  by  a 
trustee  in  bankruptcy.  Rutland  County  Nat. 
Bank  v.  Graves,  (D.  C.  Vt.  1907)  166  Fed. 
168,  19  Am.  Bankr.  Rep.  446. 

"  Fair  valuation  **  means  a  value  that  can 
be  made  promptly  effective  by  the  owner  of 
property  to  pay  his  debts.  Such  a  value  ex- 
cludes, on  the  one  hand,  the  sacrifice  price 
that  would  result  from  an  execution  or  fore- 
closure sale;  and,  on  the  other  hand,  the  re- 
tail price  that  eould  be  realized  in  the  slow 
process  of  trade.  Stem  v.  Paper,  (D.  C.  N. 
D.  1910)  183  Fed.  228. 


''  Fair  valuation  "  means  such  a  price  as  a 
capable  and  diligent  busineu  man  could  pies- 
en  tly  obtain  for  the  property  after  conferring 
with  those  accustomed  to  buy  audi  property. 
Such  a  value  will  depend  upon  many  eirown- 
stances,  such  as  the  ase  and  condition  of  the 
stock,  the  season  of  uie  yeu,  wad  tbm  state 
of  trade.  Stem  f.  Paper,  (D.  C.  N.  D.  1910) 
183  Fed.  228. 

The  test  of  a  "fair  vahmtiom^'  of  property 
is  its  market  value  at  the  time  ImlI  ptvh 
ceedings  were  taken,  where  that  can  be  fairly 
established,  and  not  its  valne  as  it  i99f  have 
been  affected  by  such  proceedings,  in  re 
Hines,  (D.  C.  Ore.  1906)  144  Fed.  142»  16  Am. 
Bankr.  Rep.  296. 

The  fair  ** tnarket  value"  of  a  corpora^ 
tion's  assets,  for  the  purpose  of  detenaiaiag 
its  solvency  when  it  commits  an  alleged  aol 
of  bankruptcy,  is  the  value  which  the  corpo- 
ration might  have  realized  on  them  for  itwif. 
In  re  Marine  Iron  Works,  (£.  D.  N.  Y.  19M) 
169  Fed.  763,  20  Am.  Bankr.  Rep.  390. 

In  Empire  State  Trust  Ck>.  i;.  William  F. 
Fisher  Co.,  (1904)  67  N.  J.  Eq.  88,  67  AtL 
502.  the  following  rule  is  given:  '"The  au- 
thorities seem  to  hold  the  reasonable  mle 
that  the  assets  of  the  debtor  must  ...  be 
valued  as  those  of  a  going  concern,  if  that  be 
the  actual  condition,  and  that  snbsequent 
actual  insolvency  is  not  the  true  and  only 
test.'' 

Preferences  conaideced.  —  Where  the  alleged 
act  of  bankruptcy  consists  in  granting  or  per- 
mitting a  preference  to  a  creditor,  the  prop- 
erty thus  transferred  is  to  be  oonsidered  in 
determining  the  question  of  solvency  at  that 
time.  In  re  Doecher,  (E.  D.  K.  Y.  1902)  ISO 
Fed.  408,  9  Am.  Bankr.  Rep.  647 ;  In  re  Hines, 
(D.  C.  Ore.  1906)  144  Fed.  142, 16  Am.  Bankr. 
Rep.  296;  Acme  Food  Co.  r.  Meier,  (6th  Cir. 
1907)  153  Fed.  77,  82  C.  C.  A.  208,  18  Am. 
Bankr.  Rep.  650. 

Exempt  property  isdnded.  —  Ib  detemiB- 
ing  the  issue  as  to  the  solvency  or  insolvency 
of  an  alleged  bankrupt,  all  of  the  property 
which  he  owns  is  to  be  reckoned  in  oompating 
the  amount  of  his  assets,  exoept  snch  as  he 
may  have  transferred  or  conocAled  In  fraud 
of  creditors,  but  not  excluding  property  which 
is  exempt  from  execution  by  nie  laws  of  the 
state.  In  re  Baumann,  (W.  D.  Tenn.  1899) 
96  Fed.  946,  3  Am.  Bankr.  Rep.  106;  /»  re 
Hines,  (D.  C.  Ore.  1906)  144  Fed.  142,  16 
Am.  Bankr.  Rep.  296;  In  re  Crenshaw,  <S. 
D.  Ala.  1907)  166  Fed.  688,  19  Am.  Bankr. 
Rep.  602. 

Frandnlent  transfers  ezdnded.  —  Property 
transferred  in  fraud  of  creditors  is  not  to  be 
considered  in  determining  the  solvency  of  an 
alleged  bankrupt  In  re  Shoesmitn,  (7tb 
Cir.  1906)  136  Fed.  684,  68  C.  C.  A.  322,  18 
Am.  Bankr.  Rep.  646;  Acme  Food  Co.  «. 
Meier,  (6th  Cir.  1907)  163  Fed.  74,  02  C.  C. 
A.  208,  18  Am.  Bankr.  Hep.  ^0;  fn  re  Crea- 
Shaw,  (S.  D.  Ala.  1907)  156  Fed.  638,  10  Aol 
Bankr.  Rep.  602. 
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Other  ni»tter9  comidered  ui  detenniniiig 
•ohrency.  —  Outstanding  bonds,  though  is- 
sued irregularly,  should  not  be  excluded  from 
consideration  in  determining  the  question  of 
9k  cojrporation's  insolvencv  in  bankruptcy  pro- 
ceedings against  it.  Wilkes  Barre  First  Nat. 
Bank  v,  Wyoming  Vaiiey  lee  Co.,  <M.  D.  Pa. 
1005)  139  F(8d.  460,  14  Am.  Banker.  Rep.  449. 

Interest  of  mortgagor  in  mortgaged  prop- 
erty,—  The  interest  of  an  alleged  bankrupt 
in  premises  thai  h«  has  mortgagad  should  be 
considered  in  determining  whether  he  is  sol- 
vent or  insolvent  witliin  the  meaning  of  the 
Bankruptcy  Act.  Lansing  Boiler,  etc.,  Works 
0.  fifiereon.  (6tii  Cir.  1004)  128  Fed.  701,  «3 
C.  C.  A.  Z53,  11  Am.  Bankr.  Rep.  5^8;  Acme 
Food  Co.  P.  J^Ieier,  <6th  Cir.  1907)  153  Fed. 
74,  82  C.  O.  A.  £08,  18  Am.  Bankr.  Rep.  550. 

Debt  guaranteed  by  bankrupt.  —  In  a  suit 
by  a  bankrupt's  trustee  to  avoid  a  preference, 
it  was  held  that  a  debt  of  a  third  person  who 
was  insolvent,  and  which  the  bankrupt  had 
guaranteed,  was  properly  eonsldered  as  a  debt 
of  the  bankrupt  in  determining  his  solvency 
at  the  time  the  alleged  preference  was  given; 
and  this  though  the  guaranty  was  oral  and 
within  the  statute  of  frauds,  as  that  statute 
relates  merely  to  the  evidence  required  to 
prove  the  undertaking,  and  not  to  its  validity. 
Huttig  Mfg.  Co.  V.  Edwards,  (8th  Cir.  1908) 
190  Fed.  619,  67  C.  C.  A.  621,  20  Am.  Bai^r. 
Rep.  349. 

Suspension  of  business.  —  Upon  the  ques- 
tion of  the  insolvency  of  a  corporation  at  the 
tloM  of  tbe  oommieaioii  of  an  alleged  act  of 
bankruptcy,  evidence  of  its  suspension  of 
business,  and  its  inability  to  pay  its  debts,  at 
a  time  within  a  few  weeks  or  months  there- 
after is  competent,  and,  in  the  absence  of 
other  eviden^e^  is  suliioient  to  warrant  a  find- 
ing of  such  insolvency.  In  re  Elmira  Steel 
Co.,  (N.  D.  K  Y.  1901)  109  Fed.  466,  6  Am. 
Bsnkr.  B^p.  4^. 

The  verified  schedules  of  a  bankrupt  are 
competent  evidence  on  the  question  of  his 
iiisQiv«9icy,  not  only  when  the  petition  was 
filed,  but  also  when  a  conveyance  claimed  to 
have  been  preferential  was  made,  if  within 
a  reasonable  time  prior  thereto.  In  re  Man- 
del,  (8.  D.  N.  Y.  1903)  127  Fed.  863,  10  Am. 
Bankr.  Rep.  774,  affirmed  (2d  Cir.  1906)  135 
Fed.  1021,  68  C.  C,  A.  546. 

Contingent  asyeta* «— As«e/«  must  have  a 
present  value,  and  be  salable,  in  order  to  be 
consideced  in  determining  the  question  of  the 
solvency  of  an  alleged  bankrupt;  contingent 
assets  are  not  within  the  meaning  of  the 
Bankruptcy  Act.  In  re  Rome  Planing-Mill 
Co.,  (N.  D.  N.  Y.  1900)  99  Fed.  937,  3  Am. 
Bankr.  Rep.  766;  In  re  Bloch,  (3d  dr.  1901) 
109  Fed.  790,  48  C.  C.  A.  650,  6  Am.  Bankr. 
Rep.  300;  In  re  Marine  Iron  Works,  (E.  D. 


N.  Y.   1908)    169  Fed.  763,  20  Am.  Bankr. 
Rep.  390. 

Protpeotiv9  profits  upon  goods  ordered,  but 
not  paid  for  and  not  delivered,  which  might 
arise  from  orders  to  be  filkd  in  the  future  if 
not  canceled,  and  if  pAid  for,  are  not  prop- 
erty, and  cannot  be  considered  as  a  part  of 
the  alleged  bankrupt's  asaets.  In  re  Bloch, 
(2d  Cir.  1901)  109  Fed.  790,  48  C.  C.  A.  660, 
6  Am.  Bankr.  Rep.  300. 

The  liability  of  stockholders  of  a  corpora- 
tion  for  stock  claimed  to  ham  been  issued 
without  payment y  which  claim  is  disputed, 
cannot  be  taken  into  account  as  an  asset  in 
determining  the  question  of  the  corporation's 
solvency  in  bankruptcy  proceedings  against 
it.  Wilkes  Barre  First  Nat,  Bank  v.  Wyo- 
ming Valley  Ice  Co.,  (M.  D.  Pa.  1906)  136 
Fed.  466,  14  Am.  Bankr.  Rep.  448. 

Accounts  receivable.  —  In  determining  the 
solvency  or  insolvency  of  a  person,  his  ac- 
counts receivable  are  to  be  taken  at  their 
aetual  value  and  not  at  their  nominal  value. 
While  it  miglit  be  that  something  could  be 
realized  out  of  them  in  the  future,  that  does 
not  satisfy  the  law.  It  is  their  value  at  the 
time  of  the  bankruptcy  that  is  to  be  taken 
into  consideration.  In  re  Coddlngton,  (M-  O. 
Pa.  1902)  118  Fed.  281,  9  Am.  Bankr.  Rep. 
243. 

Infarencf  9f  inaolvency. -- No  inference 
arises  from  an  adjudication  in  bankruptcy 
that  the  bankrupt  was  insolvent  within  the 
meaning  of  the  act  four  months  before  he  was 
adjudicated  such.  In  re  Chappell,  (B.  D. 
Va.  1901)  113  Fed.  546,  7  Am.  Bankr.  Rep. 
608. 

The  fact  that  a  man  is  pressed  and  cannot 
meet  his  debts  as  they  iali  due  is  no  evidence 
that  he  is  insolvent  within  the  meaning  of 
the  Bankrupt  Act.  In  re  Chappell,  (E.  D. 
Va.  1901)  113  Fed.  645,  7  Am,  Bankr.  Rep. 
608. 

Proof  that  a  man  was  insolvent  on  a  cer- 
tain day  does  not  justify  an  inference  that  he' 
was  insolvent  on  a  day  some  time  prior  there- 
to. Many  contingencies,  such  as  unwise  in- 
vestments, losing  contracts,  misfortune,  or 
accident,  might  happen  to  reduce  a  person 
from  a  state  of  solvency  to  one  of  insolvency 
within  a  short  space  of  time.  Kimball  v. 
Dresser,  (1904)  98  Me.  519,  57  Atl.  787; 
Halbert  v.  Pranke,  (1904)  11  Am.  Bankr. 
R^p.  620,  91  Minn,  204,  97  N,  W.  976. 

In  In  re  Lange.  (S.  D.  N.  Y.  1899)  97  Fed. 
197,  3  Am.  Bankr.  Rep.  231,  it  was  held, 
where  the  bankrupt  sent  a  letter  to  his  cred- 
itors stating  his  inability  to  pay  his  debts 
and  calling  a  meeting  for  the  purpose  of  in- 
ducing them  to  take  in  settlement  a  small 
percentage  in  unsecured  notes,  that  he  was  in- 
solvent. 


(16)  {Judge."]  '*  judge  "  shall  mean  a  judge  of  a  court  of  bankrupt<gr,  not 
including  the  referee;  [{1898)  SO  Stat.  L.  5-44-] 

(17)  [Oath.']  "oath''  shall  include  affirmation;  [(1898)  SO  Stat  L.  SU^] 

(18)  [Officer.']  '*  officer  "  shall  include  clerk,  marshal,  receiver,  referee,  and 
trustee^  and  the  imposing  of  a  duty  upon  or  the  forbidding  of  an  act  by  any 
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officer  shall  include  his  successor  and  any  person  authorized  by  law  to  perform 
the  duties  of  such  officer;  l{1898)  SO  Stat.  L.  BU-] 

(19)  [^Persons.'i  "  persons  "  shall  include  corporations,  except  where  other- 
wise specified,  and  officers/' partnerships,  and  women,  and  when  used  with 
reference  to  the  commission  of  acts  which  are  herein  forbidden  shall  include 
persons  who  are  participants  in  the  forbidden  acts,  and  the  agents,  officers,  and 
members  of  the  board  of  directors  or  trustees,  or  other  similar  controlling  bodies 
of  corporations;  1(1898)  SO  Stat  L.  5^.] 

(20)  \PeiitionJ]  '^  petition  "  shall  mean  a  paper  filed  in  a  court  o|  bank- 
ruptcy or  with  a  clerk  or  deputy  clerk  by  a  debtor  praying  for  the  benefits  of 
this  Act,  or  by  creditors  alleging  the  commission  of  an  act  of  bankruptcy  by  a 
debtor  therein  named;  [{1898)  SO  Stai.  L.  6^6.] 

(21)  [Referee J]  "  referee*'  shall  mean  the  referee  who  has  jurisdiction  of 
the  case  or  to  whom  the  case  has  been  referred,  or  anyone  acting  in  his  stead; 
i{1898)  SO  Stat  L.  5^5.'\ 

(22)  [Conceal.']  '^conceal"  shall  include  secrete,  falsify,  and  mutilate; 
[{1898)  SO  Stat  L.  6^6.] 

(28)  [Secured  creditor.]  "secured  creditor*'  shall  include  a  creditor  who 
has  security  for  his  debt  upon  the  property  of  the  bankrupt  of  a  nature  to  be 
assignable  under  this  Act,  or  who  owns  such  a  debt  for  which  some  indorser, 
surety,  or  other  persons  secondarily  liable  for  the  bankrupt  has  such  security 
upon  tibe  bankrupt's  assets;  [(1898)  SO  Stat  L.  64S.] 

(24)  [Staies.]  "  States  "  shall  include  the  Territories,  the  Indian  Terri- 
tory, Alaska,  and  the  Distrid  of  Columbia;  [(1898)  SO  Stat  L.  6^6.] 

(26)  [Transfer.]  "transfer"  shall  include  the  sale  and  every  other  and 
different  mode  of  disposing  of  or  parting  with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
flecurity;  [(1898)  SO  Stat.  L.  645.] 

(26)  [Trustee.]  "trustee"  shall  include  all  of  the  trustees  of  an  estate; 
1(1898)  SO  Stat  L.  BUB.] 

(27)  [Wage-earner.]  "wage-earner"  shall  mean  an  individual  who  works 
for  wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one  thousand 
five  hundred  dollars  per  year;  [(1898)  SO  Stat  L.  5^6.] 

(28)  [Words  importing  masculine  gender,]  words  importing  the  masculine 
gender  may  be  applied  to  and  include  corporations,  partnerships,  and  women; 

,[(1898)  SO  Stat  L.  BJ^B.] 

(29)  [Words  importing  plural  number,]  words  importing  the  plural  num- 
ber may  be  applied  to  and  mean  only  a  single  person  or  thing;  [(1898)  SO 
Stat  L.  64B.] 

(80)  [Words  importing  Angular  number.]  words  importing  the  singular 
number  may  be  applied  to  and  mean  several  persons  or  things.  [(1898)  SO 
Stat.  L.  546.] 
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obeation  of  cottbts  of  bankhctptcy  and  theib  jubibdiction. 

Sso.  2.  [Fedebal  Ain>  Tebbitobial  Coubts.]  That  the  courts  of  bank- 
ruptcy as  hereinbefore  defined,  viz,  the  district  courts  of  the  United  States  in 
the  several  States,  the  supreme  court  of  the  District  of  Columbia,  the  district 
courts  of  the  several  Territories,  and  the  United  States  courts  in  the  Indian 
Territory  and  the  District  of  Alaska,  are  hereby  made  courts  of  bankruptcy, 
and  are  hereby  invested,  within  their  respective  territorial  limits  as  now  estab- 
lished, or  as  they  may  be  hereafter  changed,  with  such  jurisdiction  at  law  and 
in  equity  as  will  enable  them  to  exercise  original  jurisdiction  in  bankruptcy 
proceedings,  in  vacation  in  chambers  and  during  their  respective  terms,  as  they 
are  now  or  may  be  hereafter  held,  to  [(7595)  SO  Stat.  L.  546.^ 


Sight  to  exercise  origiiuil  Jurisdiction. — 
The  Bankruptcy  Act  confers  on  the  District 
Convts,  as  courts  of  bankruptcy,  such  juris- 
diction, at  law  and  in  equity,  as  enables  them 
to  exercise  original  jurisdiction  in  bankruptcy 
proceedings.  Brumby  v.  Jones,  (5th  Cif. 
1905)  141  Fed.  318,  72  C.  C.  A.  466,  15  Am. 
Bankr.  Bep.  578;  Hbmer-Gaylord  Co.  v.  Mil- 
ler, (N.  D.  W.  Va.  1906)  147  Fed.  295,  17 
Am.  Bankr.  Bep.  257. 

Hot  courts  ox  limited  jurisdiction.  —  Courts 
of  bankruptcy,  being  vested  exclusively  with 
Jnriadiction  of  all  proceedings  throughout  the 
country,  are  not  courts  of  limited  jurisdic- 
tion. In  re  Marion  Contract,  etc.,  Co.,  (W. 
D.  Ky.  1909)  166  Fed.  618,  22  Am.  Bankr. 
Rep.  81. 

The  jurisdiction  of  the  court  which  makes 
an  adjudication  extends  to  all  property  of 
the  bankrupt  situated  anywhere  in  the  United 
States,  and  it  may  make  such  orders  with 
respect  thereto  as  are  necessary  for  the  pres- 
ervation, collection,  and  administration  of 
such  property.  In  re  Dempster,  (8th  Cir. 
1909)  172  Fed.  353,  97  C.  C.  A.  51,  22  Am. 
Bankr.  Bep.  751;  Staunton  v.  Wooden,  (9th 
Cir.  1910)  179  Fed.  61,  102  C.  C.  A.  355,  24 
Am.  Bankr.  Bep.  736. 

Territorial  jurisdiction.  —  The  fact  that  the 
court  of  bankrupt!^,  in  which  a  petition  has 
been  filed,  has  jurisdiction,  coextensive  with 
that  of  the  United  States,  to  order  and  con- 
trol the  disposition  of  the  bankrupt's  estate, 
does  not  mean  that  such  court  may  issue  its 
process  to  run  into  another  district.  Such 
court  may  not  extend  its  process  beyond  the 
territorial  limits  of  the  district  within  which 
its  ordinary  juri«diction  may  be  exercised. 
In  re  Waukesha  Water  Co.,  (E.  D.  Wis.  1902) 
116  Fed.  1009,  8  Am.  Bankr.  Bep.  715;  In  re 
Alphin,  etc.,  Cotton  C6.,  (E.  D.  Ark.  1904) 
131  Fed.  824,  12  Am.  Bankr.  Bep.  653;  In  re 
Steele,  (N.  D.  Ala.  1908)  161  Fed.  886,  20 
Am.  Bankr.  Bep.  446;  Staunton  v.  Wooden, 
(9tb  Cir.  1910)  179  Fed.  61,  102  C.  C.  A. 
356,  24  Am.  Bankr.  Bep.  736. 

Sqvitable  jurisdiction.  •— A  court  of  bank- 
ruptcy is,  in  a  strict  sense,  a  court  of  equity, 
i^nd  is  guided  and  controlled  by  equitable 
doctrines  and  principles.  Tn  re  Siegel-Hillman 
Dry  Goods  Co.,  (E.  D.  Mo.  1901)  111  Fed. 
983,  7  Am.  Bankr.  Bep.  351 ;  In  re  Waukesha 
Water  Co.,  (E.  D.  Wis.  1902)  116  Fed.  1009, 


8  Am.  Bankr.  Bep.  715;  In  re  Bochford,  (8th 
Cir.  1903)  124  Fed.  182,  59  C.  C.  A.  388,  10 
Am.  Bankr.  Rep.  608;  In  re  Kane,  (7th  Cir. 
1904)  127  Fed.  562,  62  C.  C.  A.  616,  11  Am. 
Bankr.  Bep.  533;  Lockman  t;.  Lang,  (8th 
Cir.  1904)  132  Fed.  1,  65  C.  C.  A.  621.  11  Am. 
Bankr.  Bep.  597;  In  re  Waugh,  (9th  Cir. 
1904)  133  Fed.  281,  66  C.  C.  A.  659,  13  Am. 
Bankr.  Rep.  187;  Dodge  r.  Norlin,  (8th  Cir. 
1904)  133  Fed.  363,  66  C.  C.  A.  425,  13  Am. 
Bankr.  Bep.  176;  In  re  Billing,  (M.  D.  Ala. 
1906)  145  Fed.  395,  17  Am.  Bankr.  Bep.  86; 
Mason  r.  Wolkowich,  (Ist  Cir.  1906)  150 
Fed.  699,  80  C.  C.  A.  436,  10  L.  B.  A.  N.  S. 
765,  17  Am.  Bankr.  Bep.  709;  Eop  p.  Steele, 
(N.  D.  Ala.  1908)  162  Fed.  694,  20  Am. 
Bankr.  Bep.  446;  Westall  r.  Avery,  (4th  Cir. 

1909)  171  Fed.  626,  96  C.  C.  A.  428,  22  Am. 
Bankr.  Rep.  673;  Clay  r.  Waters,   (8th  Cir. 

1910)  178  Fed.  385,  101  C.  C.  A.  646,  24  Am. 
Bankr.  Rep.  293;  In  re  Stewart,  (N.  D.  N. 
Y.  1910)  178  Fed.  463,  24  Am.  Bankr.  Bep. 
474;  In  re  Swofford  Bros.  Dry  Goods  Co., 
(W.  D.  Mo.  1910)  180  Fed.  549;  In  re  Coffey, 
(W.  D.  N.  Y.  1907)  19  Am.  Bankr.  Bep.  148. 

The  equitable  jurisdiction  conferred  on  the 
bankruptcy  courts  by  section  2  is  that  adopted 
by  the  Constitution  from  the  Bngliah  High 
Court  of  Chancery,  as  administered  generally 
by  the  federal  courts.  In  re  Waukesha  Water 
Co.,  (E.  D.  Wis.  1902)  116  Fed.  1009,  8  Am. 
Bankr.  Bep.  715. 

Bankruptcy  court  alwajrs  open.  —  For  the 
purposes  of  bankruptcy  jurisdiction  a  IHs- 
trict  Court  is  always  open.  It  has  no  sepa- 
rate terms.  Mahoney  r.  Ward,  (E.  D.  N.  C. 
1900)  100  Fed.  278,  3  Am.  Bankr.  Bep.  770; 
In  re  Ives,  (6th  Cir.  1902)  113  Fed.  911,  61 
C.  C.  A.  541,  7  Am.  Bankr.  Bep.  692;  In  re 
Henschel.  (S.  D.  N.  Y.  1902)  114  Fed.  968, 
8  Am.  Bankr.  Rep.  201. 

The  proceedings  in  a  pending  suit  are  there- 
fore continuous  from  the  filing  of  the  petition 
to  the  closing  of  the  estate,  and  at  all  times 
open  for  re-examination.  In  re  Ives,  (6tb 
Cir.  1902)  113  Fed.  911,  61  C.  C.  A.  641,  7 
Am.  Bankr.  Rep.  692. 

Right  to  enjoin  interference  with  jurisdic- 
tion.-—The  bankruptcy  law  gives  to  courts 
of  bankruptcy  full  power  to  enjoin  all  persons 
within  their  jurisdiction  from  doing  any  act 
that  will  interfere  with  or  prevent  its  due 
administration,  whether  such  persons  are  par- 
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ties  to  the  proceedings  or  not;  and  where 
they  are  litigants  in  a  state  court,  no  rule 
of  comity  reqiiiYe»  the  court  of  bankruptcy 
to  compel  persons  whose  rights  under  the 
bankruptcy  law  are  jeopardized  by  such  liti- 


gation to  resort  to  the  state  court  for  protec- 
tion. In  re  Hornstein,  (N.  D.  N.  Y.  1903) 
122  Fe4.  265,  10  Am.  Bankr.  Rep.  308.  And 
see  generally  sections  Ha  and  23&,  and  the 
annotation  thereunder,  infro^  pp.  53 1^  506. 


(1)  \To  adjudge  bankrupt,']  adjudge  persons  bankrupt  who  have  had  their 
principal  place  of  business,  resided,  or  had  their  domicile  within  their  respective 
territorial  jurisdictions  for  the  preceding  six  months,  or  the  greater  portion 
thereof,  or  who  do  not  have  their  principal  place  of  business,  reside^  or  have 
their  domicile  within  the  United  States,  but  have  property  within  their  juris- 
dictions, or  who  have  been  adjudged  bankrupts  by  courts  of  competent  jurisdic- 
tion without  the  United  States  and  have  property  within  their  jurisdictions; 
1(1808)  30  Stat.  L.  5i5.] 


Jurisdiction  as  dependent  on  residence 
within  the  district  —  A  court  of  bankruptcy 
has  jurisdiction  to  adjudge  persons  bankrupt 
who  have  resided,  or  have  had  their  domicile, 
within  its  territorial  jurisdiction  for  the  six 
months  preceding  the  filing  of  the  petition  in 
bankruptcy,  or  the  greater  portion  thereof. 
In  re  Murray,  (N.  D.  la.  1899)  96  Fed.  COO, 
3  Am.  Bankr.  Rep.  601;  In  re  Waxelbauiu, 
(S.  D.  N.  Y.  1899)  97  Fed.  562,  3  Am.  Bankr. 
Rep.  267;  In  re  Blair,  (S.  D.  N.  Y.  1900)  99 
Fed.  76,  3  Am.  Bankr.  Rep.  588;  In  re  Wil- 
liams, (D.  C.  Wash.  1900)  99  Fed.  544,  3 
Am.  Bankr.  Rep.  677;  In  re  Flotke,  (7th  Cir. 
1900)  104  Fed.  964,  44  C.  C.  A.  282,  6  Am. 
Bankr.  Rep.  171;  In  re  Filer,  (S.  D.  N.  Y. 
1900)  108  Fed.  209,  5  Am.  Bankr.  Rep.  332; 
In  re  DInglehoef,  ( E.  D.  N.  C.  1901 )  109  Fed. 
866,  6  Am.  Bankr.  Rep.  242;  In  re  Scott,  (D. 
C.  Mass.  1901)  111  Fed.  144,  7  Am.  Bankr. 
Rep.  39;  In  re  Williams,  (E.  D.  Ark.  1903) 
120  Fed.  34,  9  Am.  Bankr.  Rep.  736;  In  re 
Gameau,  (7th  Cir.  1904)  127  Fed.  677,  62  C. 
C.  A.  403,  11  Am.  Bankr.  Rep.  679;  In  re 
Isaacson.  (S.  D.  N.  Y.  1908)  161  Fed.  777, 
20  Am.  Bankr.  Rep.  430;  In  re  Oldstein,  (D. 
C.  Ore.  1910)  182  Fed.  400;  In  re  Stokes,  (D. 
C.  Wash.  1899)  1  Am.  Bankr.  Rep.  35;  In  re 
Ray,  (D.  C.  Wash.  1899)  2  Am.  Bankr.  Rep. 
168;  In  re  Clisdell,  (N.  D.  N.  Y.  1899)  2 
Am.  Bankr.  Rep.  424;  In  re  Bemer,  (N.  D. 
Ohio  1899)  3  Am.  Bankr.  Rep.  325;  Matter 
of  Harris,  (D.  C.  N.  J.  1904)  11  Am,  Bankr. 
Rep.  649. 

The  phrase  **  the  greater  portion  thereof,** 
as  used  in  section  2  (1),  means  the  greater 
portion  of  the  six  months  preceding  the  filing 
of  the  petition  in  bankruptcy.  In  re  Flotke, 
(7th  Cir.  1900)  104  Fed.  964,  44  C.  C.  A. 
282,  5  Am.  Bankr.  Rep.  171. 

A  domicile  once  acquired  is  presumed  to 
continue  until  it  is  shown  to  have  been 
changed;  and,  where  a  change  of  domicile  is 
alleged,  the  burden  of  proving  it  rests  upon 
the  person  making  the  allegation.  In  re  Wax- 
elbaum,  (8.  D.  N.  Y.  1899)  97  Fed.  562,  3 
Am.  Bankr.  Rep.  267;  In  re  Filer,  (S.  D.  N. 
Y.  1900)  108  Fed.  209,  5  Am.  Bankr.  Rep. 
332;  In  re  Oldstein,  (D.  C.  Ore.  1910)  182 
Fed.  409. 

Residence  must  he  bona  fide,  —  Residence 
within  the  district,  to  give  a  court  jurisdic- 
tion of  the  proeeedings  in  bankniptcy,  must 
be  bona  fide;  and  the  removal  of  a   person 


from  one  district  to  another  for  the  expreM 
purpose  of  filing  a  petition  in  bankruptcy 
therein,  and  with  the  intention  of  leaving  the 
district  as  soon  as  he  obtains  a  disclnrge, 
does  not  make  him  a  resident  so  as  to  confer 
jurisdiction  on  the  court.  In  re  Gameau, 
(7th  Cir.  1904)  127  Fed.  677,  62  C.  0.  A. 
403,  11  Am.  Bankr.  Rep.  679.  See  also  In  re 
Stokes,  (D.  C.  Wash.  1899)  1  Am.  Bankr. 
Rep.  35. 

Removal  prior  to  fiUnff  petition,  —  Prqof 
that  an  alleged  bankmpt,  whose  residence  and 
domicile  had  for  years  been  in  another  state, 
had  her  principal  place  of  business  in  the 
district  where  the  pietition  was  filed,  up  to  a 
time  four  months  prior  to  the  filing  of  such 
petition,  after  which  she  had  no  plaee  of 
business,  is  not  sufficient  to  give  the  court 
jurisdiction  of  the  proceedings.  In  re  Pbtke, 
(7th  Cir.  1900)  104  Fed.  964,  44  C.  0.  A. 
282,  5  Am.  Bankr.  Rep.  171. 

Temporary  residence  abroad  immaterial, — 
A  court  of  bankruptcy  has  jurisdiction  of  & 
voluntary  petition  for  adjudication  in  baidc- 
ruptcy,  filed  by  a  debtor  who  has  had  his 
domicile  within  the  district  for  the  preceding 
six  months,  although,  daring  the  greater  por- 
tion of  that  time,  he  has  resided  abroad,  pro- 
vided there  was  no  abandonment  of  the  orig^ 
inal  domicile,  nor  acquisition  of  a  new  one, 
and  the  debtor  returned  to  the  district,  before 
the  filing  of  the  petition,  with  the  intention 
of  making  his  permanent  home  there.  In  re 
Williams,  (D.  C.  Wash.  1900)  00  Fed.  544,  3 
Am.  Bankr.  Rep.  677. 

Where  a  traveler  resided  in  a  particular 
district  for  only  two  months  prior  to  the 
filing  of  a  petition  to  have  him  declared  a 
bankrupt,  it  was  held  that  the  court  of  thftt 
district  had  no  jurisdiction  thereof.  In  re 
Williams,  (E.  D.  Ark.  1903)  120  Fed.  34,  9 
Am.  Bankr.  Rep.  736. 

A  corporation  organized  under  the  laws  of 
a  state  cannot  he  a  "resident**  of  another 
state  so  as  to  confer  jurisdiction  on  a  court 
of  bankruptcy  in  the  latter  state  of  prooeed- 
ings  against  it.  In  re  Mathews  Consol.  Slate 
Co.,  (D.  C.  Mass.  1905)  144  Fed.  724,  16  Am. 
Bankr.  Rep.  350. 

Residence  as  dependent  on  place  of  buainoM^ 
—  A  court  of  bankruptcy  has  jurisdiction,  for 
the  purposes  of  adjudication,  over  persons 
who  have  had  tlieir  principal  place  of  busi- 
ness within  the  territorial  jurisdiction  of  the 
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oosri  lor  the  fix  noatlM  inraecduig  t&e  filing 
ol  the  petition  in  bankruptcy,  or  the  ^eater 
portion  thereof.  Gninn  t?.  Iowa  Gent.  K.  Co., 
(S.  D.  la.  1882)  14  Fed.  323;  In  re  Marine 
Mach.,  etc.,  Co.,  (S.  D.  N.  Y.  1809)  91  Fed. 
630,  1  Am.  Bankr.  Rep.  421;  In  re  Brice,  (S. 
I>.  Ift.  1899)  99  Fed.  942,  2  Am.  Bankr.  Rep. 
197;  Inrt  Blair,  (S.  D,  N.  IT.  1900)  99  Fed. 
76,  3  Am.  Bankr.  Rep.  588;  In  re  Williams, 
(D.  C.  Wash.  1900)  99  Fed. 544,  3  Am.Bankr. 
Rep.  677;  Drcssel  ff.  Xorth  State  Lumber  Co.. 
(£.  D.  N.  C.  1901)  107  Fed.  255.  5  Am. 
Bankr.  Rep.  744;  In  re  Magid-Hope  Silk  MIg 
Co.,  (B.  C.  Mass.  1901)  110  Fed.  352,  6  Am. 
Banltf.  Rep.  •lO;  In  re  Mackey,  (D.  C.  I>e). 
1901)  110  Fed.  355,  6  Am.  Bankr.  Rep.  577; 
In  re  Southwestern  Bridge,  etc.,  Co.,  (D.  C.- 
Kan. 1904)  133  Fed.  568,  13  Am.  Bankr.  Rep. 
304;  Tiffany  v.  La  Plume  Condensed  Milk 
Co.,  (M.  D.  Pa.  1905)  141  Fed.  444,  15  Am. 
Btakr.  B^.  418;  In  re  Dupkx  Radiator  Co., 
(&  D.  Jf.  T.  1906  >  142  Fed.  906,  16  Am. 
Baakr.  Rep.  824;  Burdick  v.  EHllon,  (lai  Cir. 
1906)  144  ¥^  737,  76  C.  C.  A.  60S,  16  Am. 
Bnkr.  Rep.  407;  In  re  Munger  Vehiele  Tire 
Ca,  (2d  Cir.  1966)  159  Fed.  901,  87  C.  C.  A. 
81,  19  Am.  Bankr.  Rep.  785;  In  re  Alaska 
American  Fish  Co.,  (W.  D.  Wash.  1908)  162 
FM.  498,  20  Am.  Bankr.  Rep.  712;  In  re 
PnuMylvania  Consol.  €o«l  Co.,  <£.  D.  Pa. 
1806)  168  Fed.  579,  20  Am.  Baakr.  Rep.  872; 
In  ra  Perry  Aldridi  Ca,  (D.  C.  Masa  1908) 
165  Fed.  249,  21  Am.  BaxAr.  Rep.  244. 

Re9idenee  in  one  dieiriet,  btrnmesa  piUux  in 
another.  —  Where  a  petitioner  in  voluntary 
bankruptey  resides  in  one  district,  and  is 
there  employed  as  clerk  in  a  store,  hot  is  en- 
gaged in  trade  on  his  own  aecount,  as  a  gen- 
eral aierehant  in  another  district,  the  court 
of  baakruptey  in  the  latter  district  has  juris- 
dietioa  of  the  petition,  the  bankrupt's  pria- 
eipal  plaee  of  bosiaess  being  within  its  terri-' 
toffial  UmiU.  In  re  Brice,  (S.  D.  la.  1899) 
98  Fed.  942,  2  Am,  Bankr.  Rep.  197. 

Memdonee  continued  for  v>inding  «p  knsi^ 
new  9uifieien$,  —  Where  a  partnership  has 
had  its  onfy  place  of  basinesa  within  a  given 
jadicial  dwtriet  for  a  period  of  more  than 
tkiae  mciths  before  tlie  filing  of  a  petition  in 
bankrupt^  against  it  in  such  district,  the 
etmrt  therein  will  have  jurisdiction  of  the 
petition,  althovgfa  during  a  part  of  that  time 
the  only  business  carried  on  was  in  the  way 
0i  windlBg  lap  the  affairs  of  the  firm  by  two 
of  the  partners,  the  other  partners  having 
retired.  In  re  BUir,  (S.  I>.  N.  Y.  1900)  99 
Fed.  76,  3  Am,  Bankr.  Rep.  588. 

GbfpoiatliB's  pfiacipal  place  of  bnsfaiess.  — 
Where  a  eorporation  operating  factories, 
mills,  or  miaes  in  various  states  has  a  prin* 
eipal  office,  fimn  wliich  sapreme  direction  and 
control  are  ezereised  over  all  its  basinesa  and 
property  and  its  seBing  and  colleeting  arc 
doB«v  where  its  diieetora  meety  its  books  of 
aeooust  are  kept,  aad  its  conrespondeaoe  oon« 
daeted,   such  office   will   he   held   to  be    its 

Gincipal  place  of  businesa.    Burdick  t.  Dit- 
B,  (M  Cir.  1908)  144  F^d.  737,  75  C.  C.  A. 
808,  16  AlB.  Baakr.  Rep.  407. 

Where  a  New  Jefeaey  corporation,  having 
biSB  proclaimed  Ugainst  in  that  state  for  non- 
ptymcnt  of  taxes,  maiatained  its  principal  of- 


fice IB  New  York  City,  it  was  held  that  bank- 
ruptcy proceedings  were  properly  instituted 
against  it  in  New  York.  In  re  Munger  Ve- 
hicle Tire  Co.,  (C.  C.  A.  2d  Cir.  1908)  159 
Fed.  901,  19  Am.  Bankr.  Rep.  785. 

Where  the  defendant  corporation  shut  down 
its  works  and  ceased  all  business  at  Warren, 
R.  I.,  in  Jane,  1906,  but  continued  its  business 
in  New  York,  where  all  its  executive  and  bank- 
ing business  had  been  done,  until  the  petition 
was  filed  in  November  following,  it  was  held 
that  ^W  York  was  its  principal  plaee  of  bnsi- 
uess  during  the  preceding  six  months,  and 
that  the  petition  was  properly  filed  in  that 
district.  In  re  Marine  Mach.,  etc..  Go.,  (8.  D. 
N.  Y.  1899)  91  Ped.  630, 1  Am.  Banktr.  Rep.  421. 

?f either  charter,  nor  place  of  incorporation^ 
is  controlling.  —  The  question  where  a  eor- 
p<»atien  iiad  its  principal  place  of  bttilness 
for  the  purpose  of  determining  the  jurisdic- 
tioa  of  proceedings  in  baakruptey  against  it 
is  one  ol  fact;  and  neither  its  plaee  of  ineor- 
poration,  nor  its  cliarter,  is  controlling.  Dres- 
sel  V,  North  State  Lumber  Cb.,  (E.  D.  N.  C. 
1901)  107  Fed.  255,  5  Am.  Bankr.  Rep.  744; 
In  re  Pennsylvania  Consol.  Coal  Co.,  (E.  D. 
Pa.  1908)  163  Fed.  579,  20  Am.  Bankr.  Rep. 
872. 

Foreign  corporation's  noncompliance  icith 
locat  law  immaterial.  —  In  determining 
whether  a  corporation  has  had  its  principal 
place  of  business  in  another  state,  so  as  to 
give  the  court  in  that  district  jurisdiction  to 
adjudicate  it  a  bankrupt,  it  is  immaterial 
whether  or  not  it  complied  with  the  laws  of 
that  state,  so  as  entitle  it  to  do  business 
therein  as  a  foreign  corporation.  /»  re  Du- 
plex Radiator  Co.,  (S.  D.  N.  Y.  1906)  142 
Fed.  906,  15  Am.  Bankr.  Rep.  324;  In  re 
Perry  Aldrich  Co.,  (D.  C.  Mass.  1908)  166 
Fed.  249,  21  Am.  Bankr.  Rep.  244. 

Commingled  business  relatior^  in  different 
districts.  —  Where  a  manufacturing  corpora- 
tion was  organized  under  the  laws  of  Wash* 
ittgton,  having  its  home  office  and  principal 
place  of  business  at  Tacoma,  and  subse- 
quently a  second  corporation  Was  organized 
in  California,  apparently  for  the  purpose  of 
succeeding  and  taking  over  the  business  of  the 
first,  its  home  office  bdng  in  Oakland,  but  its 
business  being  transacted  in  Tacoma  by  a 
manager  who  was  also  the  manager  of  the 
first  corporation,  the  business  of  which  was 
continued  by  such  joint  manager  without 
change  and  in  such  manner  that  the  trans- 
actions and  liabilities  of  the  two  corporations 
could  not  be  separated,  it  was  held  that  the 
Washington  District  Oofurt  had  jurisdiction 
to  eatertsin  a  petition  in  bankruptcy  against 
both  corporations  as  joint  parties ;  it  not  ap- 
pearing that  any  prior  proceedings  had  been 
elsewhere  instituted.  In  re  Alaska  Ameri- 
can Fish  Co^  ^W.  D.  Wash.  1908)  162  Fed. 
498,  20  Am.  Bankr.  Rep.  712. 

CancarreBt  fnriadictisii.  —  Where  a  bank- 
rupt corporation  has  its  domicile  in  one  ju- 
dicial district,  and  its  priaeipal  place  of  busi- 
ness in  another,  the  courts  of  bankruptcy  of 
both  districts  liave  concurrent  jurisdiction  of 
involuntary  bankruptcy  proceedings  against 
if.  In  re  United  Button  Co.,  (D.  C.  Del. 
1904)  137  Fed.  66S,  13  Am.  Bankr.  Rep.  454. 
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(2)  \A\iow  and  duallow  claim9.'\  allow  claimsy  disallow  daima,  reconaider 
allowed  or  disallowed  claims,  and  allow  or  disallow  them  against  bankrupt 
estates;  1(1898)  SO  Stat.  L.  646.'] 

€}rosB»referen€es:    As  to 

Allowance,  proof,  and  reconBideration  of  claims,  nee  tbe  several  subdivisions  of  section  57. 
What  are  provable  claims,  see  tbe  several  subdivisions  of  section  63. 

(3)  [Appoint  receivers,  etc.]  appoint  receivers  or  the  marshals,  upon  ap- 
plication of  parties  in  interest,  in  case  the  courts  shall  find  it  absolutely  neces- 
sary, for  the  preservation  of  estates,  to  take  charge  of  the  property  of  bank- 
rupts after  the  filing  of  the  petition  and  until  it  is  dismissed  or  the  trustee  is 
qualified;  [(1898)  30  Stat.  L.  646.] 

Cra^a^reference:    As  to 
Seimre  and  possession  of  property,  see  section  69. 


Appointment  of  receiven,  or  marsbals,  for 
pftienration  of  estate.  —  Under  section  2  (3) 
tbe  court  of  bankrupti^  has  authority  to  ap- 
point receivers,  or  tbe  marshals,  to  take 
charge  of  the  property  of  bankrupts,  after  the 
filing  of  the  petition,  and  until  it  is  dismissed 
or  the  trustee  is  qualified,  when  that  is  ab- 
solutely necessary  for  the  preservation  of 
estate.  Bryan  v.  Bernheimer,  (1901)  181  U. 
8.  188,  21  S.  Ct.  667,  46  U.  S.  (L.  ed.)  814,  6 
Am.  Bankr.  Rep.  623;  In  re  John  A.  Ethe- 
ridge  Furniture  Ck).,  (D.  C.  Ky.  1899)  92 
Fed.  329, 1  Am.  Bankr.  Rep.  112;  In  re  Fixen, 
(S.  D.  Cal.  1899)  96  Fed.  748,  2  Am.  Bankr. 
Rep.  822;  McNulty  v.  Feingold,  (E.  D.  Pa. 
1904)  129  Fed.^  1001,  12  Am.  Bankr.  Rep.  338; 
In  re  Moody,  (N.  D.  la.  1904)  131  Fed.  626, 
12  Am.  Bankr.  Rep.  718;  Latimer  v,  McNeal, 
(3d  Cir.  1906)  142  Fed.  461,  73  C.  C.  A.  567, 
16  Am.  Bankr.  Rep.  43 ;  In  re  T.  E.  Hill  Co., 
(7th  Cir.  1907)  169  Fed,  73,  86  C.  C.  A.  263, 
20  Am.  Bankr.  Rep.  73. 

Bond  required.  —  A  court  of  bankruptcy  is 
authorized  to  appoint  a  receiver  to  take  pos- 
session of  the  property  of  one  asainst  whom 
a  petition  in  involuntai'y  bankruptcy  has 
been  filed,  and  is  pending,  only  upon  the  giv- 
ing of  a  bond  by  the  petitioners  therefor,  as 
required  by  section  3e.  Beach  r.  Macon  Gro- 
cery Co.,  (6th  Cir.  1902)  116  Fed.  143,  63 
C.  C.  A.  463,  8  Am.  Bankr.  Rep.  761 ;  In  re 
McKane,  (E.  D.  N.  Y.  1907)  162  Fed.  733,  18 
Am.  Bankr.  Rep.  594.  And  see  section  3^, 
and  the  annotation  thereunder,  infra,  p.  494. 

Appointment  not  9uhfeei  to  ooUateral  at- 
taek,  —  Where  claimants  instituted  proceed- 
ings, in  the  nature  of  a  replevin  suit,  against 
a  bankrupt's  receiver  to  recover  personal 
property,  their  only  claim  to  relief  depending 
on  their  ownership  or  right  of  possession  of 
the  property  which  the  receiver  had  seized,  it 
was  held  that  they  could  not  in  such  pro- 
ceeding collaterally  attack  the  official  status 
of  the  receiver  or  the  regularity  of  the  pro- 
ceedings leading  to  his  appointment.  Ross  v. 
8troh,  (3d  Cir.  1908)  166  Fed.  628,  91  C.  C. 
A.  616,  21  Am.  Bankr.  Rep.  644.  See  also 
In  re  Isaacson,  (2d  Cir.  1909)  174  Fed.  406, 
98  C.  C.  A.  614,  23  Am.  Bankr.  Rep.  98. 

Receiver  entitled  to  poase99ion  of  property, 
—  Bankruptcy  proceedings  properly  insti- 
tuted vest  the  court  of  bankruptcy  with  ex- 


clusive jurisdiction  to  administer  tbe  estate 
of  tbe  bankrupt,  and  oust  the  jurisdiction  of 
a  state  court  which  has  appointed  a  receiver 
in  insolvency  proceedings;  and  tbe  receiver 
appointed  by  the  court  of  bankruptcy  is  enti- 
tled to  possession  of  the  property.  In  re 
Lengert  Wagon  Co.,  (S.  D.  N.  Y.  1901)  110 
Fed.  927,  6  Am.  Bankr.  Rep.  536. 

But  under  the  rule  of  comity  between  fed- 
eral and  state  courts;  a  receiver  appointed  by 
a  court  of  bankruptcy  will  be  reqvdred  to  ap> 
ply  to  a  state  court  for  an  order  requiring 
its  receiver  to  turn  over  the  property  of  the 
bankrupt.  In  re  Lengert  Wagon  Co.,  (S.  D. 
N.  T.  1901)  110  Fed.  927,  6  Am.  Bankr.  Rep. 
536.  *  And  see  generally  the  annotation  under 
section  236,  infra,  p.  638. 

Effect  of  oollunon  in  appointment  of  re- 
ceiver, —  Where  receivers,  the  appointaient 
of  whom  is  prayed  for  in  a  petition  in  bank- 
ruptcy against  a  corporation,  were  in  fact 
selected  by  the  alleged  bankrupt  and  named 
at  its  instance,  they  will  not  be  appointed; 
or,  if  such  facts  are  shown  after  their  ap- 
r ointment,  they  will  be  removed;  but  the 
court  is  not  required,  because  of  tfueh  unsuc- 
cessful collusion,  to  dismiss  the  petition  in 
favor  of  one  filed  by  other  creditors;  and, 
where  it  is  otherwise  sufficient^  the  adjudica- 
tion may  be  msde  thereon.  Birminffham 
Coal,  etc.,  Co.  r.  Southern  Steel  Co.,  (N.  D. 
Ala.  1908)  160  Fed.  212,  20  Am.  Bankr.  Rep. 
161. 

Attorney  for  receiver.  —  Where  a  debtor  is 
declared  a  bankrupt  at  the  instance  of  a 
creditor,  and  a  receiver  is  appointed,  the  at- 
torney for  such  petitioning  creditor  should 
not  be  employed  as  attorney  for  the  receiver. 
In  re  Strobel,  (2d  Cir.  1908)  160  Fed.  916, 
88  C.  C.  A.  98,  20  Am.  Bankr.  Rep.  22. 

Appointment  must  be  aectMaiy  for  pitser- 
▼ation  of  estate.  —  Receivers  in  bankruptcy 
are  necessary,  and  should  be  appointed,  only 
when  the  preservation  of  the  estate  demands 
their  intervention.  Guaranty  Title,,  etc.,  Co. 
r.  Pearlman,  (W.  D.  Pa.  1906)  144  Fed. 
650,  16  Am.  Bankr.  Rep.  461;  Faulk  9. 
Steiner,  (6th  Cir.  1908)  166  Fed.  861,  91  C. 
C.  A.  647,  21  Am.  Bankr.  Rep.  623;  Dunlap 
Hardware  Co.  v.  Huddleston,  (6th  Cir.  1909) 
167  Fed.  433,  93  C.  C.  A.  69,  21  Am.  Bankr. 
Rep.  731;  In  re  Oakland  Lumber  Co.,   {2A 
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Cir.  1909)  174  Fed.  634,  98  C.  C.  A.  388,  23 
Am.  Bankr.  Rep.  181;  In  re  Desroehers, 
(N.  D.  N.  Y.  1911)  183  Fed.  991;  In  re 
Standard  Cordage  Co.,  (S.  D.  N.  Y.  1910) 
184  Fed.  156;  In  re  Desrochers,  25  Am. 
Bankr.  Rep.  703. 

The  irords  "  abeolutely  neeenary/'  as  used 
in  section  2  (3),  require  clear,  positive,  and 
certain  proof  of  necessity.  In  re  Oakland 
Lomber  Co.,  (2d  Cir.  1909)  174  Fed.  634,  98 
C.  C.  A.  388,  23  Am.  Bankr.  Rep.  181. 

Danger  of  waste,  deepoiltnent,  or  misaj^pro- 
priaiion  neeeeaarff,  —  The  property  of  a  bank- 
rupt should  not  he  taken  out  of  his  control 
before  adjudication  unless  it  clearly  appears 
either  that  the  property  is  perishable,  or  that 
it  is  apt  to  become  wasted,  despoiled,  or 
misappropriated.  In  re  Standard  Cordage 
Co.,  (8.  D.  N.  Y.  1910)   184  Fed.  156. 

Thus  it  has  been  held  that  where  a  bank- 
rupt's property  was  in  the  hands  of  an  as- 
signee for  the  benefit  of  creditors,  and  it  was 
n^  claimed  that  it  was  being  dissipated  or 
improvidently  cared  for,  or  that  the  assignee 
was  not  careful,  prudent,  or  responsible,  an 
eff  parte  order  appointing  a  receiver  was 
erroneous.  In  re  Oakland  Lumber  Co.,  (2d 
Cir.  1909)  174  Fed.  634,  98  C.  C.  A.  388,  23 
Am.  Bankr.  Rep.  181. 

Consent  of  an  alleged  hankrupt  to  the  ap- 
pointment of  a  receiver  does  not  authorize 
such  appointment  where  it  is  not  absolutely 
necessary  for  the  preservation  of  the  estate. 
Faulk  V.  Steiner,  (5th  Cir.  1908)  165  Fed. 
861,  91  C.  C.  A.  647,  21  Am.  Bankr.  Rep. 
623. 

Hotice.  —  The  statute  doea  not  provide  for 
the  ffiving  of  notice  of  the  appointment,  or 
application  for  the  appointment,  of  a  receiver 
to  tiJEe  charge  of  the  bankrupt's  property, 
when  necessary  for  its  preservation;  there- 
fore it  has  been  held  that  such  appointment 
is  valid  whether  notice  be  given  or  not.  But, 
in  accordance  with  the  general  tenor  of  the 
bankruptcy  law,  it  has  also  been  held  that 
notice  of  the  appointment,  or  of  the  applica- 
tion for  the  appointment,  should  be  given  in 
all  cases  if  possible.  Ross-Meeham  Foundry 
Co.  V,  Southern  Car,  etc.,  Co.,  (W.  D.  Tenn. 
1903)  124  Fed.  403,  10  Am.  Bankr.  Rep.  624; 
In  re  Francis,  (E.  D.  Pa.  1905)  136  Fed. 
912,  14  Am.  Bankr.  Rep.  676;  Latimer  v. 
MeNeal,  (3d  Cir.  1906)  142  Fed.  451,  73  C. 
C.  A.  567,  16  Am.  Bankr.  Rep.  43;  Faulk 
r.  Steiner,  (5th  Cir.  1908)  165  Fed.  861,  91 
a  C.  A.  547,  21  Am.  Bankr.  Rep.  623;  In  re 
Abrahamson,  (D.  C.  N.  Y.  1898)  1  Am. 
iiankr.  Rep.  44. 

The  appointment  of  a  receiver  for  the 
property  of  an  alleged  bankrupt,  either  with 
or  without  notice,  is  not  in  violation  of  the 
constitution,  as  depiiving  the  defendant  of 
his  property  without  due  process  of  law. 
Latimer  v.  McNeal,  (3d  Cir.  1906)  142  Fed. 
451,  73  C.  C.  A.  567,  16  Am.  Bankr.  Rep. 
43. 

As  a  general  rule,  however,  it  is  necessary 
that  notice  shall  he  given  the  alleged  bank- 
rupt, before  the  appointment  of  a  receiver 
•hall  be  made,  except  ( 1 )  where  the  defend- 
ants or  parties  in  interest  have  absconded, 
or  are  beyond  the  jurisdiction  of  the  court. 


or  cannot  be  found;  (2)  where  there  is  im- 
minent danger  of  loss  or  great  damage,  or 
irreparable  injury,  or  the  gravest  emergency, 
or  when  by  notice  the  very  purpose  of  a  re- 
ceiver may  be  rendered  wholly  nugatory,  as 
where  the  propertv  may  be  removed  without 
the  jurisdiction  of  the  court,  or  it  is  being 
collected,  and  the  proceeds  wrongfully  ap- 
propriated. In  such  cases  the  court  will  lay 
its  hand  upon  the  property,  through  the  ap- 
pointment of  a  receiver,  for  the  purpose 
of  maintaining  the  status  quo  until  the 
issues  may  be  determined  as  to  the  right  of 
ownership.  In  re  Francis,  (E.  D.  Pa.  1905) 
136  Fed.  912,  14  Am.  Bankr.  Rep.  676. 

Notice  of  appointment  in  another  district. 
—  A  district  court  will  not  appoint  a  re- 
ceiver for  the  property  of  an  alleged  bank- 
rupt on  a  summary  application  therefor,  by 
parties  to  a  petition  in  bankruptcy  filed  in 
another  district,  without  such  notice  to  the 
persons  in  possession,  and  those  otherwise 
interested,  as  will  answer  the  requirement  of 
due  process  of  law  of  the  Constitution  of 
the  United  States;  such  a  proceeding  is  not 
authorized  by  the  Bankruptcy  Act,  and  if  it 
were,  the  provision  would  be  of  doubtful  con- 
stitutionality. Ross-Meeham  Foimdry  Co. 
V.  Southern  Car,  etc.,  Co.,  (W.  D.  Tenn. 
1903)  124  Fed.  403,  10  Am.  Bankr.  Rep. 
624. 

Receiver's  powers  and  duties  —  Cfustodian 
of  property,  —  A  temporary  receiver  of  a 
bankrupt  is  merely  a  custodian  of  the  estate, 
with  authority  to  inventory  and  receive  and 
retain  all  of  the  bankrupt's  assets;  the  pur- 
pose of  his  appointment  being  on^  to  pro- 
tect the  property  from  dissipation  and^oss 
until  it  is  ascertained  that  there  is  a  bank- 
rupt's estate  to  be  administered.  Boonville 
Nat.  Bank  r.  Blakey,  (7th  Cir.  1901)  107 
Fed.  891,  47  C.  C.  A.  43,  6  Am.  Bankr.  Rep. 
13;  In  re  Kolin,  (7th  Cir.  1905)  134  Fed. 
557,  67  C.  C.  A.  481,  13  Am.  Bankr,  Rep. 
531;  Guaranty  Title,  etc.,  Co.  v,  Fearlman, 
(W.  D.  Pa.  1906)  144  Fed.  550,  16  Am. 
Bankr.  Rep.  461;  In  re  Rubel,  (E.  D.  Wis. 
1908)  166  Fed.  131,  21  Am.  Bankr.  Rep. 
666;  In  re  Leonard,  (D.  C.  Nev.  1910)  177 
Fed.  503,  24  Am.  Bankr.  Rep.  97. 

Power  to  adjust  olaityia.  —  Receivers,  prior 
to  adjudication,  are  in  no  condition  to  ad- 
just claims,  liquidated  or  unliquidated,  and 
have  no  power  to  do  so.    They  mav  not  com- 

?romise  claims  or  admit  or  reject  them, 
hey  cannot  properly  defend,  or,  if  they  do, 
cannot  act  intelligently,  as  their  office  is  of 
short  duration,  and  their  province  is  to  care 
for  and  protect  or  preserve  the  property,  not 
to  defend  suits.  In  re  Heim  Milk  Product 
Co.,  (N.  D.  N.  Y.  1910)   183  Fed.  787. 

Sales  by  receivers  are  justified  only  when 
property  is  perishable  or  is  rapidly  depre- 
ciating in  value  on  a  falling  market  or  for 
other  reaaons.  No  bankrupt  estate  should 
be  charged  with  the  expense  of  such  a  pro- 
ceeding except  in  case  of  plain  necessity. 
In  re  Desrochers,  (N.  D.  N.  Y.  1911)  183 
Fed.  991. 

Authority  to  act  outside  of  district.  —  Sec- 
tion 2  (3)  contains  nothing  which  author- 
izes the  court  to  confer  upon  a  receiver,  ap- 
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pointed  thereunder,  who  is  not  retted  with 
title  to  the  bankrupt's  property,  the  power 
to  exercise  his  official  functions  ui  retpect 
to  such  property  in  any  other  district;  and, 
under  the  general  rule  governing  courts  oi 
equity  and  their  receivers  appointed  in  cred- 
itors' suits,  such  receiver  has  no  authority 
to  act  officially  outside  of  the  district  of  his 
appointment.  In  re  Benedict,  (£.  D.  Wis. 
1905)  140  Fed.  55,  15  Am.  Bankr.  Rep.  2;i2. 
See  also  In  re  Dunseath,  etc.,  Co.,  (W.  D. 
Pa.  1909)  168  Fed.  973,  22  Am.  Bankr.  Rep. 
75,  following  In  re  National  Mercantile 
Agency,  (E.  D.  Pa.  1904)  128  Fed.  639,  12 
Am.  Bankr.  Rep.  189. 

jUut  see  In  re  Dempster,  (8th  Cir.  1909) 
172  Fed.  353,  97  C.  C.  A.  51,  22  Am.  Bankr. 
Rep.  751,  wherein  it  was  held  that  a  receiver 
might  maintain  an  action  for  the  protection 
of  assets  in  a  district  other  than  that  of  bis 
appointment. 

Right  Ut  examine  hooka  and  papers, — 
Where  it  is  alleged  that  tlie  bankrupt's  stoek 
of  goods  has  been  sold  by  him  to  a  certain 
corporstion  without  any  adequate  considera- 
tion, the  sale  being  induced  by  the  fraud 
of  the  vendee,  a  receiver  of  the  bankrupt's 
estate  has  the  right,  under  process  fron  the 
court  of  bankruj^cy,  to  examine  any  booksv 
or  documents  of  such  corporation  shewing  or 
tending  to  show  its  receipt  or  disposition 
of  said  stock,  or  in  any  other  way  relating 
thereto.  In  re  Fixen,  (S.  D.  Cal.  1899)  96 
Fed.  748,  2  Am.  Bankr.  Rep.  822.  See  also 
the  annotation  under  sections  7a  (9)  and 
21a,  infra,  pp.  524,  589. 

Duty  to  furnish  statements  from  hank- 
rupt's  flocoii«*«.  —  Where  a  corporation  de- 
fendant, in  a  suit  for  infringement  of  a 
patent,  was  adjudged  a  bankrupt,  and  a  re- 
ceiver appointed  for  its  property,  after  an 
interlocutory  decree  against  it  and  a  refer- 
e  ee  for  an  accounting  as  to  damages  and 
profits,  it  was  held  that  tlie  reoeiver  could 
not  be  required  to  prepare  a  statement  of 
profits  for  use  before  the  master  from  the 
company's  books,  or  to  render  any  other 
active  assistance  to  the  complainant  at  the 
expense  of  the  estate,  unless  he  elected  to 
become  a  party  to  the  suit;  but  that  he 
might  be  required  by  subpoena  to  produce 
the  books  before  a  master.  American  Graph- 
ophone  Co.  v.  Leeds,  etc.,  Co.,  (S.  D.  N.  Y. 
1909)  174  Fed.  158,  23  Am.  Bankr.  Rep. 
337. 

Right  to  maiitain  auiti.  —  It  has  been  held 
that  a  receiver,  appointed  under  section  2  <  3 ) 
for  the  preservation  of  the  bankrupt's  prop- 
erty, has  no  authority  to  maintain  a  suit 
to  set  aside  a  preferential  or  fraudulent 
transfer.  Boon vi  lie  Nat.  Bank  r.  Blakey, 
(7th  Cir.  1901)  107  Fed.  891,  47  C.  C.  A. 
43,  6  Am.  Bankr.  Rep.  13;  Guaranty  Title, 
etc.,  Co.  V,  Pearlraan,  (W.  D.  Pa.  1906)  144 
Fed.  550,  16  Am.  Bankr.  Rep.  461. 

But  in  Jn  re  Fixen,  (S.  D.  Cal.  1899)  96 
Fed.  748,  2  Am.  Bankr.  R^.  822,  it  was  held 
that  the  court  has  juriadiction«  in  appoint- 
ing such  receiver,  to  authorize  him  to  insti- 
tute all  necessary  actions  at  law  or  in  equity 
for  the  recovery  of  the  bankrupt's  property. 

Suits  outside  of  ditirict.  —  It  has  been 


held  that  a  reoeiycr  in  baakruptey,  under  an 
order  to  eolleet  and  take  poasession  of  all  tlie 
assets  of  an  allegad  bankrupt,  is  not  author- 
ieed  to  bring  suits  in  a  dwtriet  othor  thmn 
the  one  in  whiefa  he  was  appointed.  /»  re 
Dunseath,  etc.,  Co.,  (W.  D.  Pa.  1909)  19» 
Fed.  973,  22  Am.  Bankr.  B^.  71^,  folhwing 
In  re  Vatipnal  MeroMtile  Ageacy,  <fiL  D. 
Pa.  1904)  128  Fed.  639,  (2  Am.  Bankr.  Bep. 
189. 

But  ^ee  In  re  Dempster,  (8tk  Cir.  1901) 
172  Fed.  353,  97  C.  C.  A.  ^l,  22  Am.  Bankr. 
Rep.  751,  wherein  it  was  held  that  a  reeeiver 
in  bankruptcy,  appointed  under  section 
2  (3),  is  charged  with  the  duty  oi  preatrv- 
ing  the  pnopertf  of  the  bankrupi^  a^d  to 
that  end,  where  property  is  •itua4;ed  at  a  dit- 
tance  from  the  oourt  of  his  appoiotasnt.  ftsd 
is  in  danger  of  befng  dieaipaied  throug'h  sales 
by  judgment  creditora.  wbieh  would  a^use 
irreparable  damage  to  the  estate  befom  he 
can  apply  to  that  eourt,  be  may  maintain 
any  pleoar^  suit  or  action  neeessary  Ipr  ita 
protection  in  the  district  where  the  pr^pMrty 
is  situated.  And  aoe  stt!.  2  (20),  Mi/ra,  p. 
480. 

Liability  of  raceiyer.  —  A  receiver  who  am- 
tracts  beyond  hie  powers  makes  himself 
individually  liable.  In  re  Kalb,  etc.«  Mig* 
Co.,  (2d  Cir.  1908)  165  Fed.  895,  97  C.  C. 
A.  573,  21  Am.  Bankr.  Rep.  393. 

A  reeeiver  in  bankruptcy  for  a  railroad 
contractor,  who  continues  the  work  uader  a 
contract,  by  paying  the  employees  oi  a  sub- 
contractor who  has  abandoned'  the  work  the 
wages  due  them,  less  the  amounts  they  owe 
for  supplies,  which  it  was  the  eustom  of  the 
subcontractor  to  withhold  and  pay  to  the 
petitioner,  does  not  incur  any  liability  to  the 
petitioner  for  tbts  amounts  due  faim,  where 
the  reoeiver  is  not  indebted  to  the  subeon- 
traetor,  but  pays  the  men  to  avoid  (jkalay  in 
the  work,  and  the  filing  of  iieqs.  In  re 
Ferguson  (>ontraeting  Co,,  (C.  C.  A.  2d  Cir. 
1911)  187  Fed.  940. 

MecasaitF  pf  leave  to  aoe  reoeiviu:.  —  The 
Act  of  UsTch  3,  1887,  e.  373,  sec.  3,  24  Stat. 
L.  554,  and  Act  of  Aug.  13,  1888.  e.  866. 
sec.  3,  25  Stat.  L.  436,  4  Fed.  Stat  Annot 
387,  which  authorize  a  receiver  apfnointed  by 
a  federal  court  to  be  sued  withoitt  pvevioua 
leave  of  such  court  ''  in  respect  ojf  aiqr  aet  or 
transaction  of  his  in  carrying  on  the  bufineaa 
connected  with"  the  property  in  his  charge 
apply  to  receivers  in  baiucruptcy*  but  do  net 
authorise  a  suit  without  leave  axainst  such 
receiver  unless  he  is  carrying  on  w  busineaa 
of  the  bankrupt,  or  in  respect  to  hia  aets  re- 
biting  merely  to  the  care  and  preservation  of 
the  property  of  the  estate.  In  r0  Kalbt  ete., 
Mfg.  Co.,  (2d  Cir.  1908)  165  Fed.  895,  91  C. 
C.  A.  573,  21  Am.  Bankr.  Bep.  393. 

Sestraialag  auiti  agaisat  ooslvaia.— Where 
a  receiver  in  bankruptcy  aets  as  an  officer 
<^  the  court  in  the  aominiatration  of  the 
estate,  the  bankruptcy  court  has  jurisdiction 
to  determine  the  validity  of  hia  acts,  even 
to  the  extent  of  preventing  an  action  at  Uw 
by  one  who  is  raising  ao  question  and  rely- 
ing on  no  right  whieli  is  not  withia  tihe 
jurisdiction  of  the  bankruptcy  court  in  the 
bankruptcy  proceeding,  the  partiea  being  ihe 
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same;  but  such  court  has  no  jurisdiction  to 
prevent  maintenance  of  an  action  against 
the  receiver  to  enforce  a  liability  in  per- 
sonam  against  him  for  acts  done  beyond  the 
scope  of  his  authority.  In  re  Spechler,  (B. 
D.  :N.  Y.  1911)   185  Fed.  311. 

Compenaation.  —  The  compensation  of  re- 
ceivers or  marshals,  appointed  under  section 
2  (3),  is  regulated,  since  the  enactment  of 
the  amendment  of  June  25,  1910,  by  sec- 
tion 48(f. 

Reosivw  eniUled  to  protection  ae  to  eah 
penses  and  services,  —  The  receiver,  upon  ap- 
pointment and  acceptance,  becomes  the  officer 
and  hand  of  the  court  in  the  performance  of 
his  duties,  neither  subject  to  the  wishes  or 
directions  of  the  parties,  nor  dependent  upon 


the  result  of  the  controversy  for  the  payment 
of  his  expenses  or  services;  and  he  is  clearly 
entitled  to  protection  by  the  court,  in  the 
exercise  of  such  jurisdiction,  for  all  ex- 
penses rightly  incurred  and  services  ren- 
dered under  its  orders,  either  in  allowances 
out  of  the  funds  committed  to  his  charge,  or 
through  provision  otherwise  made  by  the 
court  to  that  end.  In  re  T.  E.  Hill  Co.,  (7th 
Cir.  1907)  169  Fed.  73,  86  C.  C.  A.  263,  20 
Am.  Bankr.  Rep.  73.  . 

A  court  of  bankruptcy  may  enforce  an 
order  requiring  petitioning  creditors  to  pay 
the  expenses  of  a  receivership,  procured  by 
them,  by  proceedings  in  contempt.  In  re 
Lacov,  (2d  Cir.  1905)  142  Fed.  960,  74  C. 
O.  A.  130,  16  Am.  Bankr.  Rep.  290. 


(4)  [Try  and  punish  hankruptSj  e/c]  arraign,  try,  and  punish  bankrupts, 
officers,  and  other  persons,  and  the  agents,  officers,  members  of  the  board  of 
directors  or  trustees,  or  other  similar  controlling  bodies,  of  corporations  for 
violations  of  this  Act,  in  accordance  with  the  laws  of  procedure  of  the  United 
States  now  in  force,  or  such  as  may  be  hereafter  enacted,  regulating  trials  for 
the  alleged  violation  of  laws  of  the  United  States;  [(1898)  SO  Btat.  L.  BJ^B.'] 

Crosa^referenee:    As  to 

Offenaes  generally,  see  the  several  subdivisioas  of  section  29,  infra,  p.  646. 


(6)  [Permit  temporary  transaction  of  business.']  authorize  the  business  of 
bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the  marshals,  or 
trufitees,  if  necessary  in  the  best  interests  of  the  estates,  and  allow  such  officers 
additional  compensation  for  such  services,  as  provided  in  section  forty-eight  of 
this  Act ;  liamended  1903  and  1910)  32  Stat.  L.  797  and  36  Stat.  L.^8S8.] 


Order  to  continue  business.  —  An  order  au- 
thorizing a  receiver  in  bankruptcy  to  con- 
tinue th«  buBiness  of  the  bankrupt  for  a  lim- 
ited time  is  largely  discretionary,  and  can- 
not be  collaterally  attacked.  In  re  Isaacson, 
(2d  Cir.  1909)  174  Fed.  406,  08  G.  C.  A.  614, 
23  Am.  Bankr.  Rep.  98. 

A  referee  ihould  obtain  the  sanction  of  the 
judge  before  authorizing  the  continuance  of 
a  bankrupt's  business,  where  such  business 
is  of  considerable  magnitude.  Bray  r.  John- 
son, (4tb  Cir.  1908)  166  Fed.  67,  91  C.  C.  A. 
643,  21  Am.  Bankr.  Bep.  383. 

Power  to  borrow  money  to  continue  busi- 
nets.  —  A  receiver  who  is  authorized  to  con- 
duct a  business,  for  the  successful  conduct 
of  which  the  extension  of  credit  and  borrow- 
ing of  pioney  is  necessary  and  customary, 
has  the  implied  power  to  purchase  on  credit, 
and  even  to  borrow  money.  Such  a  power 
will  be  implied,  however,  only  in  the  ab- 
sence of  an  express  power  to  borrow  con- 
ferred by  the  court.  In  re  Burkhalter,  (N. 
D.  Ala.  1910)   182  Fed.  353. 

To  continue  the  business  of  bankrupts  by 
receivers,  courts  of  bankruptcy  have  implied 


power  to  authorize  the  issuance  of  receivers' 
certificates  to  provide  the  funds  necessary 
for  operatinc^  expenses.  In  re  Erie  Lumber 
Co.,  (S.  D.  Ga.  1906)  150  Fed.  817,  17  Am. 
Bankr.  Rep.  689;  In  re  Restein,  (E.  D.  Pa. 
1908)  162  Fed.  986,  20  Am.  Bankr.  Rep. 
832. 

But  the  referee  should  not,  in  any  case, 
issue  trustees'  certificates  to  raise  money  for 
the  purpose  of  transacting  the  bankrupt's 
business.  Bray  v,  Johnson,  (4th  Cir.  1908) 
166  Fed.  67,  91  C.  C.  A.  643,  21  Am.  Bankr. 
Rep.  383. 

Oompenaation.  —  Since  the  enactment  of 
the  amendment  of  June  25,  1910,  the  com- 
pensation of  trustees,  marshals,  or  receivers, 
where  the  business  of  the  bankrupt  has  been 
conducted  by  them,  under  section  2  (5),  is 
regulated  by  section  48e. 

Section  2  (5)  does  not  vest  the  court  with 
power  to  fix  the  compensation  of  a  trustee  in 
advance'  for  services  to  be  rendered  in  the 
future.  In  re  Willis  W.  Russell  Card  Co., 
(D.  C.  N.  J.  1909)  174  Fed.  202,  23  Am. 
Bankr.  Rep.  300. 


(6)  [Substitute  additional  parties.]  bring  in  and  substitute  additional  per- 
sons or  j)artics  in  proceedings  in  bankruptcy  when  necessary  for  the  complete 
determination  of  a  matter  in  controversy;  [{1898)  30  Stat.  L.  5^6.] 
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Section  a  (6)  does  not  confer  plenary  juris- 
diction of  civil  actions,  at  law  and  in  equity, 
to  determine  title  to  and  reduce  to  poaaeBsion 
alleged  assets  of  a  bankrupt,  since  section  2d 
of  the  act  is  intended  to  define  the  jurisdic- 
tion of  such  courts  over  suits  of  that  char- 
acter.   Bardes  v.  Hawarden  First  Nat.  Bank, 


(1900)  178  U.  S.  624,  20  S.  Ci.  1000,  44  U. 
S.  (L.  ed.)   1175,  4  Am.  Bankr.  Rep.  163. 

The  test  of  jurisdiction  to  determine  mat- 
ters in  controversy  between  third  persons  is 
the  necessity  of  doing  so  in  order  to  admin- 
ister the  estate.  In  re  Hobbs,  (N.  D.  W.  Va. 
1006)  145  Fed.  211,  16  Am.  Ban^r.  Rep.  044. 


(7)  ^Collect  and  distribvie  assets.']  cause  the  estates  of  bankrupts  to  be 
collected,  reduced  to  money  and  distributed,  and  determine  controversies  in 
relation  thereto,  except  as  herein  otherwise  provided;  [(1898)  30  Stat.  L.  646.] 


CroaS'Teferenoes:    As  to  « 

Collection  and.  reduction  of  assets,  see 
section  47a  (2),  infra,  p^  682. 

Determining  validity  of  liens,  see  the 
several  subdivisions  of  section  67. 

Jurisdiction  of  referees,  see  the  several 
subdivisions  of  section  38,  infra,  p.  65ii. 

Jurisdiction  over  adverse  claimants  and 
determination  of  controversies,  see 
sections  23  a  and  b,  infra,  p.  594. 

Recovery  of  voidable  preferences,  see 
section  606. 

Recoverv  of  fraudulent  transfers  within 
the'  four-months  period,  see  section 
67e. 

Recovery  of  transfers  in  fraud  of  cred- 
itors generally,  see  section  70e. 

Sale  of  property,  see  section  47a  (2), 
infra,  p.  682,  and  section  706. 

The  jurisdiction  conferred  by  section  a  (7) 
depends  on,  first,  whether  the  controversy 
has  reference  to  property  actually  in  the 
possession  of  the  bankruptcy  court  or  be- 
longing to  the  bankrupt  estate;  second, 
whether  it  arises  in  the  bankruptcy  proceed- 


ings, and  the  property  becomes,  therefore, 
subject  to  distribution  to  creditors;  or,  third, 
whether,  by  the  nature  of  the  controversy, 
power  is  conferred  on  the  court  to  determine 
conflicting  liens  and  apportion  assets.  In  re 
Kellogg,  (W.  D.  N.  Y.  1902)  113  Fed.  120, 
7  Am.  Bankr.  Rep.  623. 

District  courts  of  the  United  States,  as 
courts  of  bankruptcy,  have  jurisdiction  to 
entertain  and  determine  all  suits  brought 
by  trustees  in  bankruptcy  which  are  neces- 
sary for  collecting,  reducing  to  money,  and 
distributing  the  estates  of  bankrupts,  and 
for  determining  controversies  in  relatioa 
thereto,  except  such  as  are  otherwise  pro- 
vided for  in  the  Bankruptcy  Act.  In  re 
Sievers,  (E.  D.  Mo.  1899)  91  Fed.  866,  1  Am. 
Bankr.  Rep.  117;  In  re  McCi^Uum,  (E.  D. 
Pa.  1902)  113  Fed.  393,  7  Am.  Bankr.  R^. 
696. 

The  distribution  of  the  bankrupt's  estate 
is  controlled  by  the  provisions  of  the  Act  of 
Congress,  and  its  interpretation  is  ultimately 
a  matter  for  federal  determination.  In  re 
York  Silk  Mfg.  Co.,  (M.  D.  Pa.  1911)  188 
Fed.  736. 


(8)  [Close  estates.]  close  estates,  whenever  it  appears  that  diey  have  been 
fully  ajdministered,  by  approving  the  final  accounts  and  discharging  the  trus- 
tees,  and  reopen  them  whenever  it  appears  they  were  closed  before  being  fully 
administered;  [{1898)  SO  Stat.  L.  6^6.] 


The  closing  of  the  estate  as  expeditiously 
as  is  compatible  with  the  best  interests  of 
the  parties  is  one  of  the  trustee's  duties. 
See  section  47o  (2),  infra,  p.  682. 

Reopening  of  estate.  —  Under  section  2  (8) 
a  court  of  bankruptcy  may,  upon  a  proper 
showing,  reopen  estates  whenever  it  appears 
that  they  were  closed  before  they  were  fully 
administered;  thus  estates  may  be  reopened 
on  the  discovery  of  additional  assets,  or  for 
the  purpose  of  correcting  schedules,  or  where 
the  interest  of  justice  requires  it  In  re 
Shaffer,  (E.  D.  N.  C.  1900)  104  Fed.  982,  4 
Am.  Bankr.  Rep.  728 ;  /n  re  Paine,  (W.  D.  Ky. 
1904)  127  Fed.  246,  11  Am.  Bankr.  Rep. 
351;  Clark  v.  Pidcock,  (3d  ar.  1904)  129 
Fed.  745,  64  C.  C.  A.  273,  12  Am.  Bankr. 
Rep.  309;  In  re  Barton,  (W.  D.  Ark.  1906) 
144  Fed.  640,  16  Am.  Bankr.  Rep.  569;  In  re 
Ryburn,  (D.  C.  Conn.  1906)  145  Fed.  662, 
16  Am.  Bankr.  Rep.  514;  In  re  McKee,  (E. 
D.  N.  Y.  1908)  165  Fed.  269.  21  Am.  Bankr. 
Rep.  306;  In  re  Pieraon,  (S.  D.  N.  Y.  1909) 
174  Fed.  160^  23  Am.  Bankr.  Rep.  58;  Mat- 


ter of  Sonnabend,  (D.  C.  Mass.  1906)  18  Am. 
Bankr.  Rep.  117. 

Ewistence  of  unadminiatered  aseeU  fieoet* 
aary,  —  To  authorize  the  court  to  reopen  tiie 
estate  of  a  bankrupt,  it  should  appear  by 
some  satisfactory  evidence  that  there  are  as- 
sets  unadministered,  although  no  formal  or 
technical  procdure  is  required.  An  unveri- 
fied petition  filed  by  a  creditor,  stating  on 
information  and  belief  that  the  wife  of  the 
bankrupt  has  "money  or  property^  belong- 
ing to  him,  without  stating  ito  character  or 
amount,  and  which  is  unsupported  by  affi- 
davits or  other  evidence,  is  insufficient  to 
warrant  action  by  the  court.  In  re  Newton, 
(8th  Cir.  1901)  107  Fed.  420,  46  C.  C.  A. 
399,  6  Am.  Bankr.  Rep.  52. 

Reopening  to  recover  assete. — ^Where  bank- 
rupt partners  were  refused  a  diseharge  after 
the  estate  in  bankruptcy  had  been  closed,  em 
tlie  ground  that  they  had  in  their  possession 
several  thousand  dollars  in  money  which  th^ 
did  not  schedule,  and  there  is  evidence  tend- 
ing to  show  that  they  have  since  invested 
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nieh  money  in  property  in  the  namee  of  other 
persons,  creditors  are  entitled  to  have  the 
estate  reopelied,  to  the  en4  that  orooeedings 
may  be  instituted  to  recover  such  property 
for  their  benefit  In  re  Barton,  (W.  D.  Ark. 
1906)  144  Fed.  640,  id  Am.  Bankr.  Rep.  569. 

Where  it  appears  that  certain  property 
had  been  transferred  by  the  bankrupt,  prior 
to  his  adjudication;  that  it  was  omitted 
from  his  schedules  and  had  no  part  in  the 
settlement  of  his  estate;  and  that  since  such 
settlement  facts  have  been  discovered  which 
lead  creditors  to  believe  that  the  transfer 
was  fraudulent,  an  order  reopening  the  es- 
tate is  warranted.  In  re  Ryburn,  (D.  G. 
Conn.  1906)  146  Fed.  662,  16  Am.  Bankr. 
Rep.  514. 

keopening  to  amend  9oheduleB,  —  Where 
the  members  of  a  partnership  were  adjudged 
bauKrupts  on  a  voluntary  petition  and  ob- 
tained a  discharge,  having  scheduled  no  as- 
sets; and  at  the  time  of  the  adjudication  an 
action  on  promissory  nptes  was  pending 
against  them  in  a  state  court,  in  which 
they  had  pleaded  a  counterclaim,  but  through 
inadvertence  or  mistake  neither  the  notes 
nor  the  counterclaim  were  scheduled,  it  was 
held,  that  on  their  application,  made  before 
the  expiration  of  the  time  for  filing  claims, 
the  bankrupts  were  entitled  to  have  the  dis- 
charge set  aside,  and  to  amend  their  sched- 
nles  by  including  both  th«  creditors'  claim 
and  their  counterclaim.  In  re  McKee,  (E. 
D.  N.  Y.  1908)  165  Fed.  269,  21  Am.  Bankr. 
Rep.  306. 

Effect  of  reopening  tUth  respect  to  dds- 
charge,  and  proof  of  claims,  —  Under  section 
2'{S)  a  court  of  bankruptcy  has  jurisdic- 
tion to  entertain  a  supplemental  petition 
filed  by  a  voluntary  bankrupt  after  the  estate 
has  been  closed  and  the  bankrupt  discharged, 
settiuff  out  additional  schedules  of  property, 
with  the  reasons  for  their  former  omission; 
and  the  court  may  reopen  the  proceedings 
for  Ihe  purpose  of  administering  the  new 
assets  for  the  benefit  of  creditors  who  proved 
their  claims  in  accordance  with  the  statute 
in  the  original  proceedings.  But  such  sup- 
plementary proceedings  cannot  affect  the 
discharge  of  the  bankrupt,  where  more  than 
a  year  has  elapsed  since  it  was  granted,  nor 
has  a  creditor  who  failed  to  prove  his  claim 
in  the  original  proceedings  any  standing  in 
iuch  supplementary  proc^ings,  or  the  right 
to  examine  the  bankrupt  therein.  In  re 
Shaffer,  (E.  D.  N.  C.  1900)  104  Fed.  982, 
4  Am.  Bankr.  Rep.  728. 


The  pendency  of  a  petition  to  set  aside  a 
composition  does  not  operate  to  prohibit  the 
referee  from  exercising  his  right  independ- 
ently of,  or  in  conjunction  with,  such  appli* 
cation,  to  reopen  an  estate;  and  such  reopen- 
ing is  not  an  interference  with  the  adminis- 
tration ol  the  estate.  Matter  of  Sonnabend, 
(D.  C.  Mass.  1900)  18  Am.  Bankr.  Rep.  117. 

Who  may  apply  for  reopen^g.  —  The  appli- 
cation or  petition  to  reopen  e^tes  in  bank- 
ruptcy must  be  made  by  some  party  inter- 
ested in  ttie  estate,  and  who  would  oe  bene- 
fited by  such  reopening.  In  re  Chandler, 
(7th  Cir.  1905)  138  Fed.  637,  71  C.  C.  A. 
87,  14  Am.  Bankr.  Rep.  512;  In  r^  Meyer, 
(D.  C.  Ore.  1910)    181  Fed.  904. 

Thus  it  has  been  held  that  where  a  bank- 
rupt's estate  has  been  closed  and  the  bank- 
rupt discharged,  the  office  of  trustee  is 
thereby  terminated,  and  the  formcf  trustee 
of  the  estate  has  no  standing  to  apply  to 
have  the  estate  reopened  for  the  reason  that 
it  was  not  fully  aiuninistered.  In  re  Paine, 
(W.  D.  Ky.  1904)  127  Fed.  246,  11  Am« 
Bankr.  Rep.  351. 

Where  claims  of  creditors  were  not  proved 
within  the  time  required  by  section  57n, 
such  creditors  have  no  standing  to  apply  to 
have  the  bankrupt's  estate  reopened  on  the 
ground  that  he  had  fraudulently  concealed 
assets.  In  re  Paine,  (W.  D.  Ky.  1904)  127 
Fed.  246,  11  Am.  Bankr.  Rep.  351. 

Time  of  making  applicatioa.  —  An  applica- 
tion to  reopen  a  bankruptcy  proceeding,  on 
the  ground  that  it  was  closed  before  the 
estate  was  fully  administered,  must  be  made 
within  a  reasonable  time.  In  re  Paine,  (W. 
D.  Ky.  1904)  127  Fed.  246,  11  Am.  Bankr. 
Rep.   351. 

Doctrine  of  laches  appUoahle.  —  The  bank- 
ruptcy law  provides  no  limitation  of  time 
within  which  closed  estates  may  be  reopened, 
and  the  doctrine  of  laches  is  applicable  where 
an  unreasonable  delay  has  intervened.  Traub 
V.  Field,   (5th  Cir.  1910)   182  Fed.  622,  106 

Kjm  \j,  A.  4oo. 

But  the  fact  that  more  than  a  year  has 
elapsed  before  a  creditor's  petition  for  the 
reopening  of  the  estate  is  filed,  showing  that 
the  bankrupt  died  leaving  assets  which  he 
had  fraudulently  transferred,  does  not  de- 
prive the  court  of  jurisdiction  to  open  the 
proceedings,  and  to  appoint  a  trustee  under 
section  44.  Clark  17.  Pidcock,  (3d  Cir.  1904) 
129  Fed.  745,  64  C.  C.  A.  273,  12  Am.  Bankr. 
Rep.  309. 


(9)  [Confirm  or  reject  compositions.']  confirm  or  reject  compositioiiB  be- 
tween debtors  and  their  creditorsy  and  set  aside  compositions  and  reinstate  the 
cases;  l{1898)  SO  Stat.  L.  5^6.] 


Croee'TefeTenees:    As  to 

Compositions  generally,  see  sections  12 
and  18,  infra,  pp.  540,  546. 

Jviiadiction  of  compoaitioat.  —  Section  13 
defines  exclusively  the  ground  upon  which 
a  composition  may  be  vacated,  and  operates 
as  a  limitation  upon  the  general  grant  of  au- 
thority in  section  2   (9).    /n  re  itudalek» 


(D.   C.   Mass.    1899)    93   Fed.   787,  2   Am. 
Bankr.  Rep.  114. 

Section  2(9)  does  not  give  the  court  power 
to  confirm  an  irregular  composition;  such 
power  being  limited  by  section  12,  specifying 
what  compositions  may  be  confirmed.  In  re 
Frear.  (K  D.  N.  Y.  1903)  120  Fed,  978,  IQ 
Am.  Bankr,  R«p.  199, 
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(10)  [Modify,  etc.,  referee's  findings.']  consider  and  confirm,  modify  or 
.overrule,  or  return,  lii^ith  instructions  for  further  proceedings,  recoids  and  find- 
ings certified  to  them  by  referees;  {{1898)  SO  Stat.  L.  54^.] 

Ctosn^ret^r&noe:    As  to 

Revieur  Of  proceedings  before  referees,  s^  sectioii  3Sa,  infra,  p.  665. 

(11)  [^Determine  exemptions.']  determine  all  claims  of  bankrupts  to  their 
exemptions;  [{1898)  SO  Stat.  L,  6^6.] 


CroaB-refereneeB :    As  to 

Exemptions  generally^,  see  section  6,  infra, 

p.  608. 
Title   to   exempt   property,    see   section 

70a. 
Trustee's  duty  with  respect  to  exempt 

property,  see  section  47  (11),  infra,  p. 

686. 

Detenniiutioii  of  claims  to  exemption.  —  A 
court  of  bankruptcy,  under  section  2  (11), 
has  exclusive  jurisoietion  to  determine  all 
claims  of  bankrupts  to  their  exemptions.  Mc- 
Gahan  i\  Anderson,  (4th  Cir.  1902)  113  Fed. 
115,  5l  C.  C.  A.  92,  7  Am.  Bankr.  Rep.  641, 
revereing  (D.  C.  S.  C.  1900)  103  Fed.  854, 
4  Am.  Bankr.  Rep.  640;  In  re  Lucius,  (S. 
D.  Ala.  1003)  124  Fed.  455,  10  Am.  Bankr. 
Rep.  653;  In  re  McCrary,  (S.  D.  Ala.  19(») 
160  Fed.  485)  22  Am.  Bankr.  Rep.  161 ;  In  re 
Dobbs^  (N.  D.  Ga.  1009)  176  Fed.  319,  23 
Am.  Bankr.  Rep.  669. 

The  bankrupt  may  petition  the  court  in 
relation  to  his  claim  to  exemption  at  any 
time  while  the  property  is  still  unadminis- 
tered.  In  re  White,  (D.  C.  Vt  1900)  103 
Fed.  774,  4  Am.  Bankr.  Rep.  613. 

Right  of  mortgagee  to  ecpeniption.  —  A 
court  of  bankruptcy  is  without  jurisdiction 
to  adjudge  a  bankrupt's  exemption  to  a 
mortgagee,  or  to  any  one  except  the  bank- 
rupt. In  re  Parainore,  (E.  D.  N.  C.  1907) 
166  Fed.' 208,  19  Am.  Bankr.  Rep.  130;  In  re 
Blanchard,  (E.  D.  N.  C.  1908)  161  Fed.  797, 
20  Am.  Bankr.  Rep.  422. 

^otection  of  ezemption  rights.  —  The  court 
of  bankruptcy  should  see  to  it,  pending  a 
discharge,  that  remedies  for  the  collection  of 
debts,  from  which  the  discharge  might  ab- 
solve the  debtor,  shall  not  be  perfected  so  as 
to  condemn  exempt  property  in  satisfaction 
of  debts  from  which  the  discharge  is  intended 
to  free  it  tn  re  Tune,  (N.  D.  Ala.  1902) 
116  Fed.  906,  8  Am.  Bankr.  Rep.  285. 

Extent  of  jnrisdicticm  —  Generally.  —  The 
only  question  to  be  determined  on  a  bank- 
rupt's application  for  his  exemptions  is 
whether  be  is  entitled  to  such  exemptions  as 
against  the  general  creditors;  and  when  that 
question  has  been  disposed  of,  and  the  prop-' 
erty  set  apart  to  the  bankrupt,  the  jurisdic- 
tion of  the  federal  court  thereover  ceases. 
The  court  will  not  retain  jurisdiction  for  the 
purpose  of  enforcing  the  rights  of  creditori 
holding  claims  wherein  the  exemption  has 
been  waived  by  the  bankrupt,  nor  will  it  en- 
tertain proceedings  to  subject  the  exempt 
property  to  liens,  or  adjudicate  the  rights 
of  claimants  with  respect  thereto.  Lockwood 
r.  Exchange  Bank,  (1903)  190  U.  8.  294,  23 
S.  Ct.  751,  47  U.  S.   (L.  ed.)    1061,  10  Am. 


Bankr.  Rep.  107;  In  re  Camp,  (N.  D.  Ga. 
1899)  91  Fed.  745,  1  Am.  Bankr.  Rep.  166; 
In  re  Black,  (W.  D.  Pa.  1900)  104  Fed.  289, 
4  Am.  Bankr.  Rep.  776;  Woodruff  r.  Cheeves, 
(5th  Cir.  1901)  105  Fed.  601,  44  C.  C.  A. 
631,  5  Am.  Bankr.  Rep.  296;  In  re  Little, 
(N.  D.  la.  1901)  110  Fed.  621,  6  Am.  Bankr. 
Rep.  681;  In  re  Swords,  (N.  D.  Ga.  1901) 
112  Fed.  661,  7  Am.  Bankr.  Rep.  436;  In  re 
Reese,  (N.  D.  Ala.  1^02)  115  Fed.  993,  8 
Am.  Bankr.  Rep.  411;  In  re  Brumbaugh,  (D. 
C.  i'a.  1904)  128  Fed.  971,  12  Am.  Bankr. 
Rep.  204;  In  re  HartseU,  (N.  D.  Ala.  1906) 
140  Fed.  30,  16  Am.  Bankr.  Rep.  177;  In  re 
Castleberry,  (N.  D.  Ga.  1906)  143  Fed.  1018, 
16  Am.  Bankr.  Rep.  169;  In  re  Blanchard, 
(E.  D.  N.  C.  1908)  len  Fed.  797,  20  Am. 
Bankr.  Rep.  422;  In  re  MacKissic,  (E.  D. 
Pa.  1909)  171  Fed.  269,  22  Anv  Bankr.  Rep. 
817;  In  re  Yeager,  (E.  D.  Pa.  1910)  182 
Fed.   961. 

The  bankruptcy  court  does  not  lose  its  ju- 
risdiction over  exempt  property  until  it  has 
been  set  apart  to  the  bankrupt;  up  to  that 
time  the  court  has  full  authority  to  consider 
and  dispose  of  such  questions  as  are  in- 
volved in  relation  thereto.  In  re  Baughman, 
(M.  D.  Pa.  1910)    183  Fed.  668. 

Exempt  property  may  be  held  by  the  trus- 
tee for  a  reasonable  time  to  await  the  action 
of  the  creditors  having  claims  which  they 
desire  to  enforce  against  the  exemption.  In 
re  Maynard,  (N.  D.  Ga.  1910)  183  Fed. 
823. 

The  court  may  direct  the  trustee  to  hold 
a  fund  out  of  which  the  bankrupt's  exemp- 
tions are  to  be  paid,  until  proceedings  to  de- 
termine the  right  thereto  can  be  instituted 
in  a  court  of  competent  jurisdiction.  In  re 
Castleberry,  (N.  D.  Ga.  1905)  143  Fed.  1018, 
16  Am.  Bankr.  Rep.  159. 

Where  the  exemffiion  is  claim^  from,  the 
proceeds  of  a  sale,  the  court  may  consider 
and  determine  any  claim  made  by  others  to 
the  fund  while  it  remains  in  the  hands  of  tlie 
trustee.  In  re  Renda,  (M.  D.  Pa.  1906)  149 
i<ed.  614,  17  Am.  Bankr.  Rep.  521.  And  see 
annotation  under  section  6,  infra,  p.  608. 

Rights  of  lien  claimant,  —  The  court  of 
bankruptcy  has  jurisdiction  to  determine  a 
creditor's  *  claim  to  an  equitable  lien  on 
money  of  the  bankrupt,  collected  by  the 
trustee,  and  claimed  by  the  bankrupe  a« 
exempt.  In  rt  Lttcius.  (a  D.  Ala.  1903) 
124  Fed.  455,  10  Am.  Bankr.  Rep.  663. 

The  fact  that  the  purchase  price  of  ths 
goods  elaifned  as  iwempt  had  not  bfm  fMid 
gives  the  seller  no  right  to  enforce  hSa 
vendor's  lien  in  a  court  Of  bs&kmptey.  InrB 
Wells,  (W.  D.  Ark.  1900)  106  Fed,  7Ba>  t 
An.  Bankr.  Rep.  308* 
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Where  eoBempi  property  %%  atiachtd  in  a 
etate  court,  such  property  may  be  lield  under 
the  attachment  until  it  is  determined  in 
bankruptcy  proceedings  what  part  of  the  at- 


tached property  ha«  passctl  to  the!  trustee, 
freed  from  the  claim  of  exemption.  In  re 
Edwards,  (S.  D.  Ala.  1907)  150  Fed.  794, 
19  Am.  Bankr.  Rep.  632. 


(12)   \_Di8charge  bankrupts,  etc.^  discharge  or  refuse  to  discharge  bankrupts 
and  set  aside  discharges  and  reinstate  the  cases;  1(1898)  30  Stat.  L.  5Jf6.'\ 

Effect  of  discharge  as  to  liability  of  cor- 

{)ordtion  officers,  directors,  and  stock- 
lolders,  sec  section  46,  infra,  p.  495. 
Effect  of  discharge  on  codebtors,  see  sec- 
tion 16,  infra,  p.  569. 
Revocation  of  discharge,  see  section  15, 
infra,  p.  568. 


Crofte^referenoea:    As  to 

Debts  not  affected  by  discharge,  see  the 
several  subdivisions  of  section  17,  in- 
fra, p.  670. 

Discharges  generally,  see  the  several  sub- 
divisions of  section  14,  infra,  p.  547. 


(13)  [^Enforce  orders.^  enforce  obedience  by  bankrupts,  officers,  and  other 
persons  to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and  imprisonment ; 
1(1898)  SO  Stat.  L.  646.^ 


CroeM^refereUcesi    As  to 

Authority  to  punish  for  contempts  com- 
mitted before  referees,  see  section  2 
(16),  tn/ra,  p.  480. 

Contempts  and  proceedings  thereon,  see 
section  41,  infra,  p.  668. 

Saf orcement  of  lawful  orders.  —  A  court  of 
bankruptcy  has,  under  section  2  (13),  com- 
plete authority  to  enforce  obedience  to  all  its 
lawful  orders,  by  fine,  imprisonment^  or  both. 
In  re  Mayer,  (E.  D.  Wis.  1900)  98  Fed.  839, 
3  Am.  Bankr.  Rep.  533;  In  re  Rosser,  (8th 
Cir.  1900)  101  Fed.  562,  41  C.  C.  A.  497,  4 
Am.  Bankr.  Rep.  153;  Ripon  Knitting  Works 
f.  Schreiher,  (D.  i\  Wdsh,  1900)  101  Fed. 
810,  4  Am.  Bankr.  Rep.  299;  In  re  Wilson, 
(W.  D.  Ark.  1902)  116  Fed.  419,  8  Am. 
Bankr.  Rep.  612;  In  re  Shachter,  (N.  D.  Ga. 
1902)  119  Fed.  1010,  9  Am.  Bankr.  Rep.  499; 
In  re  Lacov,  (2d  Cir.  1905)  142  Fed.  960,  74 
C.  C.  A.  130,  15  Am.  Bankr.  Rep.  290. 

Order  to  turn  oeer  aMete^  -^  S^etioii  2(13) 


is  applicable  to  an  order  requiring  the  turn- 
ing over  to  the  trustee,  of  money  or  property 
traced  to  the  possession  or  control  of  the 
bankrupt,  and  concealed  and  withheld  from 
the  trustee.  In  re  Mayer,  (E.  D.  Wis.  1900) 
98  Fed.  839,  3  Am.  Bankr.  Rep.  533.  And 
see  the  annotation  under  section  38a  (4),  and 
section  41a  (1),  infra,  pp.  659,  668. 

frauds  which  are  made  criminal  by  the  Act 
are  punishable  only  on  conviction  by  the  ver- 
dict of  a  Jury,  or  on  plea  of  guilty;  and 
fraudulent  transfers  which  have  been  con- 
summated cannot  be  reached  by  summary  pro- 
ceeding. In  re  Mayer,  (E.  D.  Wis.  1900)  98 
Fed.  839,  3  Am.  Bankr«  Rep^  633. 

Assault  on  trustee  as  contempt.  —  The 
court  has  jurisdiction  summarily  to  try  and 
determine  the  merits  of  a  proceeding  to  pun- 
ish for  an  assault  on  a  trustee  in  bank- 
ruptcy, in  the  performance  of  his  duties  as 
such,  as  a  contempt  of  court.  Eod  p.  O'Neal, 
(N.  D.  Fla.  1903)  125  Fed.  967,  11  Am. 
Bankr.  Rep.  190. 


(14)  {Extradite  bankrupts.]  extradite  bankrupts  from  their  respective  dis- 
tricts to  other  districts;  [(1898)  SO  Stat.  L.  5^6.] 

Crosa-reference :    As  to 

fixtfadition  generally,  see  section  10,  infra,  p.  531. 

(15)  {Make  orders.]  make  such  orders,  issue  such  process,  and  enter  such 
judgments  in  addition  to  those  specifically  protided  for  as  may  be  necessary  for 
th^  enforcement  of  the  provisions  of  this  Act;  [(1898)  SO  Stat.  L.  646.] 

Mty  to  enforce  th^  Act,  such  courts  may  em- 
ploy the  ptocedftre,  tt^rits,  and  remedies  kno\m 
to  equity  jurisprudence.  In  re  Benedict,  (K. 
D.  \Vi».  100.1)  140  red.  55,  15  Am.  Bankr. 
Rep.  232.  In  re  Coffey,  (V^.  D.  N.  Y.  1907) 
19  Am.  Bankr.  Rep.  14S.  And  see  the  anno- 
tation under  the  first  paragraph  of  this 
section. 

Authority  to  issue  writ  of  ne  exeat.  —  Un- 
der section  2  (15)  the  court  has  authority  to 
issue  an  ord-er  in  the  nature  of  a  writ  of  ne 
exeat,  when  the  arrest  of  the  bankrupt  is 
shown  to  be  necessary  for  the  enforcement  of 
the  Bankruptcy  Act  as  applied  to  his  cast*. 
In  re  Lipke,  (R.  1>.  N.  Y.  IflfOO)  9d  Fed.  970, 
3  Am.  Bankr.  Rep.  569.  And  see  the  annota- 
tion under  section  Ob,  infra,  p.  530, 


GfAeria  p<fwet  M  baUkmiftC)^  court.  —  Sec- 
tion 2  (15)  may  be  availed  of  to  compel  any- 
thing wbifSh  ought  to  be  done  for,  or  to  pre- 
vent anything  whieh  ought  not  to  be  done 
against,  the  enforeeuient  of  the  bankruptcy 
liiw;  pfoTiddd  the  cotirt  otherwise  has  juris- 
dktioii  «ff  the  parties  feind  the  subject-matter. 
lii  re  Swofford  Bro».  Dry  Goodi  Co.,  (W.  D. 
Mo.  1910)  180  .F«d.  549. 

As  a  muTi  tft  eqiiUy^  a  bankruptcy  cotirt  is 
oofB^teflt  to  graht  final  and  auxiliary  reliefs 
adapted  to  the  cireumitances  of  any  case, 
h6W1lVer  peeulfar.  In  re  Cdffev,  (W.  D.  N.  Y. 
1907)  19  Am.  Bankr.  Rep.  149. 

.W9^rm  to  «flopt  ^qtfHabl^  ptooedilrs.  —  In 
vhnJT  of  tbe>  full  eqtiity  powers  conferred  on 
courts  of  bankruptcy,  so  far  as  may  be  neoes- 
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(16)   \F%jaiMi  far  cofdempW]  punish  persons  for  contempts  committed  be- 
fore referees;  l{1898)  SO  Stat.  L.  546.] 

Craam'Teferenee:    Am  to 
Contempts  before  referees  generally,  see 
the    several    subdivisions    of    section 
41,  ta/ra,  p.  668. 


Powar  of  commitmaat.  — The  court  alone 
is  authorised  by  the  act  to  exercise  the  power 
of  oonunitment.  Smith  v,  Belford,  (6th  Cir. 
1901 )  106  Fed.  658,  46  C.  C.  A.  526,  5  Am. 
Bankr.  Rep.  291. 


(17)  [Appoint  and  remove  trustees.Ji  pursuant  to  the  recommendation  of 
creditors,  or  when  they  n^lect  to  recommend  the  appointment  of  trustees,  ap- 
point trustees,  and  upon  complaints  of  creditors,  remove  trustees  for  cause  upon 
hearings  and  after  notices  to  them;  [{1898)  SO  Stat.  L.  546.} 


Croam'reference:    As  to 

Appointment  and  removal  of  trustees,  see  sections  44  and  46,  infra,  pp.  677,  681. 

(18)  [Tax  co8ls.'\  tax  costs,  whenever  they  are  allowed  by  law,  and  render 
judgments  therefor  against  the  unsuccessful  party,  or  the  successful  party  for 
cause,  or  in  part  against  each  of  the  parties,  and  against  estates,  in  proceedings 
in  bankruptcy;  1(1898)  SO  Stat  L.  5^6.] 

Costa  have  been  considered  throughout  the  ministration,  see  section  62;  and  as  to  costs 

annotation  in  connection  with  the  particular  which  are  entitled  to  priori^,  see  leetimi  64( 

matter   wherein   the   question  of  costs   has  (1),  (2),  and  (3). 
arisen.    As  to  the  cost  and  expenses  of  ad- 

(19)  [Transfer  ccwe^.]  transfer  cases  to  other  courts  of  bankruptcy;  and 
[{1898)  SO  Stat.  L.  5^6.] 


CroBM-refereneem:    As  to 

Absence  or  disability  of  referee  as  war- 
ranting appointment  of  another  referee 
to  conduct  the  proceedings,  see  section* 
43,  imfra,  p.  677. 

Reference  of  cases  before  adjudication, 
see  sections  18  /  and  g,  infra,  p.  586. 


Reference  of  esses  after  adjudication,  see 
section  22a,  infra,  p.  593. 

Transfer  of  cases  from  one  referee  to  an- 
other, see  section  226,  infra,  p.  594. 

Transfer  of  cases  where  petitions  are  filed 
in  diiferent  distrieta,  see  sectioD  2tt, 
infra,  p.  653. 


(20)  [Ancillary  juriediction.'\  exercise  ancillary  jurisdiction  over  {persons 
or  property  within  their  respective  territorial  limits  in  aid  of  a  receiver  or  tros- 
tee  appointed  in  any  bankruptcy  proceedings  pending  in  any  other  ooort  of 
bankruptcy.  [{Inserted  1910)  36  Stat.  L.  839.] 

John  L  Nelson,  etc,  Co.,  (a  D.  N.  Y.  1907) 
149  Fed.  590,  18  Am.  Rankr.  Rep.  M;  In  ra 
Dunseath,  etc.,  Co.,  (W.  D.  Pa.  1909)  168 
Fed.  973,  22  Am.  Rankr.  Rep.  75;  in  re  Rob- 
inson, (D.  C.  Minn.  1910)  179  Fed.  724,  24 
Am.  Rankr.  Rep.  617;  Matto-  of  Wea^U. 
(D.  C.  Cal.  1902)  8  Am.  Rankr.  Ke^  431; 
In  re  United  Ruttoa  Co.,  (S.  D.  N.  T.  1991) 
132  Fed.  378,  12  Am.  Rankr.  Ri^.  76a. 

The  reason  for  the  enactaeat  of  tht 
ment  providing  for  the  exeraae  of 
jurisdiction  is  found  in  the  fact  that 
courts  insisted  that  sudi  joriedietioB  did  net 
exist,  /a  re  Williams,  (B.  D.  Azk.  I9t3)  199 
Fed.  38,  9  Am.  Rankr.  Rep.  741;  /•  re  Wil- 
liams, (W.  D.  Tenn.  1903)  123  Fed.  32L,  19 
Am.  Rankr.  Rep.  538;  Roaa-lfedmm  Fu— dnr 
Co.,  r.  Southern  Car,  etc,  Co.,  (W.  Bl  TmL 
1903)  124  Fed.  403,  10  Am.  Radkr.  Re^  tM; 
In  re  Tybo  Min.,  etc,  Co^  (D.  C  Kcv.  1991) 
132  Fed.  697,  13  Am.  Raito.  Rcfk.  t2;  l«  f« 
Granite  City  Rank,  (8th  Or.  1995)  1S7  IM. 
818,  70  C,  a  A.  918,  14 


ABcillaiy  joxiidictioa.  — Under  section  2 
(20),  which  was  added  by  the  amendment  of 
June  25,  1910,  the  courts  of  bankruptcy  are 
anthorixed  to  exercise  ancillary  juriadiction 
over  persons  and  property,  within  their  re- 
spective territorial  limits,  in  aid  of  a  receiver 
or  trustee  appointed  in  any  banlcruptcy  pro- 
ceedings pending  in  any  other  court  of  bank- 
ruptcy. Prior  to  this  amendment,  however,  the 
decisions  were  conflicting  as  to  the  authority 
to  exercise  such  jurisdiction.  In  the  foHowing 
cases  it  was  decided  that  ancillary  jurisdic- 
tion might  be  exercised  for  certain  purposes: 
Rabbitt  v.  Dutcher,  (1910)  216  U.  S.  102,  17 
Ann.  Cas.  969,  30  S.  Ct.  372,  23  Am.  Rankr. 
Rep.  519;  Elkus,  PetiUoner,  (1910)  216  U.  S. 
115,  30  S.  Ct.  377;  In  re  Schrom.  (N.  D.  la. 
1899)  97  Fed.  760,  3  Am.  Rankr.  Rep.  352; 
In  re  Peiser,  (E.  D.  Pa.  1902)  115  Fed.  199, 
7  Am.  Rankr.  Rep.  690;  In  re  Sutter,  (S.  D. 
N.  Y.  1904)  131  Fed.  654,  11  Am.  Rankr. 
Rep.  632;  In  re  Renedict,  (E.  D.  Wia.  1905) 
140  Fed.  65,  15  An.  Raakr.  Rap.  232;  In  re 
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404;  In  re  Owings,  (£.  D.  N.  C.  1905)  140 
Fed.  739,  15  Am.  Bankr.  Bep.  472;  1%  re 
Von  Hartz,  (2d  Cir.  1906)  142  Fed.  726,  74 
C.  C.  A.  68,  16  Am.  Bankr.  Rep.  747;  Henrie 
r.  Uenderaon,  (4th  Cir.  1906)   146  Fed.  316, 


76  C.  C.  A.  196,  16  Am.  Bankr.  Rep.  617; 
Hull  r.  Burr,  (5th  Cir.  1907)  153  Fed.  945, 
83  C.  C.  A.  61,  18  Am.  Bankr.  Rep.  541 ;  /n  re 
Dempster,  (8th  Cir.  1909)  172  Fed.  353,  97 
C.  C.  A.  51,  22  Am.  Bankr.  Rep.  751. 


lUnspecified  pou^rs,']  Nothing  in  this  section  contained  shall  be  construed 
to  deprive  a  court  of  bankruptcy  of  any  power  it  would  possess  were  certain 
specific  powers  not  herein  enumerated.  1(1898)  SO  8taL  L.  B^6.'\ 


Chapter  III. 


BANKRUPTS. 


Sec.  8.  Acts  of  Bankruptcy.  —  a  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  [{1898)  SO  Stat,  L.  5-4^.] 


Condonation  of  act  of  bankruptcy.  —  An  act 
of  bankruptcy  onoe  committed  cannot  be  con- 
doned at  the  will  of  that  creditor  only  who 
may  be  immediately  concerned  in  it.    Every 


creditor,  whether  a  party  to  the  transaction 
or  not,  is  a  creditor  entitled  to  ask  for  ad- 
judication by  reason  of  it.  In  re  Jaeobson^ 
(D.  C.  Iilass.  1909)  181  Fed.  870. 


(1)  {^Conveyances  to  defraud,']  conveyed,  transferred,  concealed,  or  re* 
moved,  or  permitted  to  be  concealed  or  removed,  any  part  of  his  property  with 
intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them;  or  \_{1898) 
SO  Stat.  L.  5^e.] 


Cross-reference:    As  to 
Fraudulent  transfers,  etc.,  generally,  and 
annulment  tber(K)f,  see  section  67c. 

Frandnlent  transfer,  concealment,  or  re- 
moval.—  The  conveyance,  transfer,  conceal- 
ment, or  removal  of  any  part  of  a  debtor's 
property,  by  either  his  act  or  his  permission, 
with  the  intent  to  hinder,  delay,  or  defraud 
any  of  his  creditors,  constitutes  an  act  of 
bankruptcy  under  section  3a  ( I ) .  Rumsey, 
etc.,  Co.  r.  Novelty,  etc.,  Mfg.  Co.,  (E.  D. 
Mo.  1899)  99  Fed.  699,  3  Am.  Bankr.  Rep. 
704;  In  re  Pease,  (E.  D.  Mich.  1902)  120 
Fed.  446,  12  Am.  Bankr.  Rep.  66;  In  re  Riggs 
ResUurant  Co.,  (2d  Cir.  1904)  130  Fed.  691, 
66  C.  C.  A.  48,  11  Am.  Bankr.  Rep.  508;  Mar- 
tin r.  Hulen,  (8th  Cir.  1906)  149  Fed.  082,  70 

C.  C.  A.  492,  17  Am.  Bankr.  Rep.  510;  Henkel 
r.  Seider,  (D.  C.  N.  Y.  1908)  163  Fed.  553,  20 
Am.  Bankr.  Rep.  773;  In  re  Larkin,  (N.  D. 
N.  Y.  1909)  168  Fed.  100,  21  Am.  Bankr.  Rep. 
711;  In  re  Jacobson,  (D.  C.  Mass.  1909)  181 
Fed.  870,  24  Am.  Bankr.  Rep.  927;  In  re 
Wishnefskv,  (D.  C.  N.  Y.  1910)  181  Fed.  896; 
In  re  Hughes,  (S.  D.  N.  Y.  1910)  183  Fed. 
872;  In  re  Leland,  (W.  D.  Mich.  1010)  185 
Fed.  830. 

For  a  general  dUoueaion  of  fraudulent 
transfers  within  the  four  months  preceding 
bankruptcy,  see  the  annotation  under  npction 
67c. 

The  dbeeonding  of  an  inaolvent  dehtorf  tak- 
ing with  him  money  or  property  not  exempt, 
constitutes  a  concealment  and  re?nnval  of  the 
property  with  intent  to  defraud  hi^  creditors, 
and  is  an  act  of  bankruptcv.    In  re  Filer,  (S. 

D.  N.  Y.  1900)  108  Fed.  209,  5  Am.  Bankr. 
Bep.  332. 

F.  S.  A.  Supp.— 81 


The  removal  of  property  to  a  yessel  about 
to  leave  for  a  foreign  coimtry,  while  owing 
more  than  $1,000,  is,  in  the  absence  of  a  sat- 
isfactory explanation,  a  fraud  on  creditors. 
HoflTsclilaeger  Co.  v.  Young  Nap,  (D.  0. 
Hawaii  1904)   12  Am.  Bankr.  Rep.  617. 

The  word  "  removed,*'  as  employed  in  see* 
tion  3a  ( 1 ) ,  whether  taken  by  itself  or  viewed 
in  the  light  of  the  context,  signifles  an  aetnal 
or  physical  change  in  the  position  or  locality 
of  the  property  constituting  the  subject  of  the 
removal.    In  re  Wilmington  Hosiery  Co.,  (D. 

C.  Del.  1903)  120  Fed.  180,  9  Am.  Bankr. 
Rep.  581. 

tinavoidable  Removal,  —  One  does  not  per- 
mit a  removal  of  property,  within  the  meui< 
ing  of  section  3a  (1),  who  hae  neither  power 
nor  right  to  prevent  its  removal.  In  re  Wil* 
mington  Hosiery  Co.,  (D.  C.  Del.  1903)  IfiO 
Fed.  180,  9  Am.  Bankr.  Rep.  581. 

A  transfer  of  hie  individual  property  by  a 
member  of  a  firm,  although  with  intent  to  de- 
fraud individual  and  firm  creditors,  is  not  an 
act  of  "bankruptcy  on  the  part  of  the  partner* 
ship.  Hartman  V.  Peters,  (M.  D.  Pa.  1906) 
146  Fed.  82,  17  Am.  Bankr.  Rep.  61;  In  re 
Stovall  Grocery  Co.,  (N.  D.  Oa.  1908)  161 
Fed.  882,  20  Am.  Bankr.  Rep.  537. 

Necessity  of  intention  to  hinder,  delay,  or 
defraud.  —  The  intention,  on  the  part  of  the 
debtor,  to  hinder,  delay,  or  defraud  his  cred- 
itors, or  some  of  them,  is  essential  in  order  to 
constitute  the  act  of  bankruptcy  specified  in 
section  3a  (1).  Wilson  v.  Nelson,  (1901) 
183  V,  S.  191,  22  S.  Ct.  74,  46  U.  S.  (L.  ed.) 
147,  7  Am.  Bankr.  Rep.  142;  In  re  Funk,  (N. 

D.  la.  1900)  101  Fed.  244,  4  Am.  Bankr.  Rep. 
06:  Davis  v,  Stevens,  (D.  C.  S.  D.  1000)  104 
Fed.  242,  4  Am.  Bankr  Rep.  763;  In  re  Sba« 
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piro,  ( S.  D.  N.  Y.  1901 )  106  Fed.  495,  5  Am. 
Bankr.  Rep.  839;  Githens  r.  Shiffler,  (M.  D. 
Pa.  1902)  112  Fed.  605,  7  Am.  Bankr.  Rep. 
453;  In  re  Wilmington  Hosiery  Co.,  (D.  C. 
Del.  1903)  120  Fed.  180,  9  Am.  Bankr.  Rep. 
581;  In  re  Foster,  (£.  D.  Pa.  1903)  126  Fed. 
1014,  11  Am.  Bankr.  Rep.  131;  Lansing 
Boiler,  etc.,  Wlorks  t?.  Ryeracn,  (6th  Cir. 
1904)  128  Fed.  701,  63  C.  C.  A.  253,  11  Am. 
Bankr.  Rep.  558;  In  re  Belknap,  (E.  D.  Pa. 
1904)  129  Fed.  G46,  12  Am.  Bankr.  Rep.  326; 
Merchants'    Nat    Bank    v.    Cole,    (6th    Cir. 

1907)  149  Fed.  708,  79  C.  C.  A.  414,  18  Am. 
Bankr.  Rep.  44;  In  re  Kehler,  (2d  Cir.  1908) 
159  Fed.  55,  86  C.  C.  A.  245,  19  Am.  Bankr. 
Rep.  513,  reversing  (W.  D.  N.  Y.  1907)  153 
Fed.  235,  18  Am.  Bankr.  Rep.  596;  In  re 
Ward,  (D.  C.  N.  J.  1908)  161  Fed.  755,  20 
Am.  Bankr.  Rep.  482;  In  re  McLoon,  (D.  C. 
He.  1908)  162  Fed.  575,  20  Am.  Bankr.  Rep. 
719;  In  re  Kehler,  (2d  Cir.  1908)  162  Fed. 
674,  89  C.  C.  A.  466,  20  Am.  Bankr.  Rep.  669 ; 
In  re  Tupper,  (N.  D.  N,  Y.  1908)  163  Fed. 
766,  20  Am.  Bankr.  Rep.  824;  Hoffschlaeger 
Co.  V,  Young  Nap,  (D..C.  Hawaii  1904)  12 
Am.  Bankr.  Rep.  517. 

The  burden  of  establishing  the  intent  to 
hinder,  delay,  or  defraud  creditors  rests  on 
the  petitioners.  Davis  v,  Stevens,  (D.  C.  S. 
D.  1900)  104  Fed.  242,  4  Am.  Bankr.  Rep. 
763;  In  re  Shapiro,  (S.  D.  N.  Y.  1901)  106 
Fed.  495,  5  Am.  Bankr.  Rep.  839;  In  re  Wil- 
mington Hosiery  Co.,  (D.  C.  Del.  1903)  120 
Fed.  180,  9  Am.  Bankr.  Rep.  581 ;  In  re  Keh- 
ler, (2d  Cir.  1908)  159  Fed.  55,  86  C.  C.  A. 
245,  19  Am.  Bankr.  Rep.  513.  reversing  (W. 
D.  N.  Y.  1907)  153  Fed.  235,  18  Am.  Bankr. 
Rep.  696. 

Wrongful  purpose  involved.  —  An  intent  to 
hinder  or  delay  creditors  involves  a  puq)ose 
wrongfully  or  unjustifiably  to  prevent,  ob- 
struct, embarrass,  or  postpone  the  collection 
or  enforcement  of  their  claims.  In  re  Wil- 
mington Hosiery  Co.,  (D.  C.  Del.  1903)  120 
Fed.  180,  9  Am.  Bankr.  Rep.  681. 

Thus  a  transfer  of  property  by  an  insane 
person  cannot  be  held  to  be  an  act  of  bank- 
raptcy.  In  re  Funk,  (N.  D.  la.  1900)  101 
Fed.  244,  4  Am.  Bankr.  Rep.  96 ;  In  re  Ward, 
(D.  C.  N.  J.  1908)  161  Fed.  755,  20  Am. 
Bankr.    Rep.    482;    In   re   Kehler,    (2d   Cir. 

1908)  162  Fed.  674,  89  C.  C.  A.  466,  20  Am. 
Bankr.  Rep.  669. 

Commoi^w  fraud,  —  It  has  been  held 
that  a  cftiveyance  or  transfer  of  property 
with  intent  to  hinder,  delay,  or  defraud  cred- 
itors, which  is  made  an  act  of  bankruptcy  by 
section  3a  ( 1 ) ,  is  the  same  as  that  made  void- 
able by  the  common  law;  and  its  fraudulent 
ciiaracter  is  to  be  determined  by  the  same 
tests.  Githens  v.  Shiffler,  (M.  D.  Pa.  1902) 
112  Fed.  505,  7  Am.  Bankr.  Rep.  453. 

The  intent  of  the  creditor  who  received  the 
preference  is  not  material.  In  re  Rome  Plan- 
ing MilJ,  (N.  D.  N.  Y.  1899)  96  Fed.  812,  8 
Am.  Bankr.  Rep.  123;  In  re  Ed.  W.  Wright 
Lumber  Co.,  (W.  D.  Ark.  1902)  114  Fed. 
1011.  8  Am.  Bankr.  Rep.  346;  Crooks  r. 
People's  Nat.  Bank,  (1899)  3  Am.  Bankr. 
Rep.  238.  46  App.  Div.  .335,  61  N.  Y.  S.  604. 

Intent  presumed.  —  Where  the  inevitable 
result  of  A  transfer  of  property  by  tl^e  clebtor. 
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or  with  his  permission,  is  actually  to  hinder, 
delay,  or  defraud  his  creditors,  the  intent  to 
do  so  will  be  presumed.  Rumsey,  etc.,  Co.  v. 
Novelty,  etc.,  Mfg.  Co.,  (£.  D.  Mo.  1899)  99 
Fed.  699,  3  Am.  Bankr.  Rep.  704;  Bean-Cham- 
berlain Mfg.  Co.  V,  Standard  Spoke,  etc.,  Co., 
(6th  Cir.  1904)  131  Fed.  215,  66  C.  C.  A.  201. 
12  Am.  Bankr.  Rep.  610;  In  re  Salmon,  (W. 
D.  Mo.  1906)  143  Fed.  395,  16  Am.  Bankr. 
Rep.  122;  In  re  Minard,  (D.  C.  Ore.  1907) 
156  Fed.  377,  19  Am.  Bankr.  Rep.  485;  In  re 
Larkin,  (N.  D.  N.  Y.  1909)  168  Fed.  100,  21 
Am.  Bankr.  Rep.  711;  In  re  Hughes,  (S.  D. 
N.  Y.  1910)  183  Fed.  872;  In  re  Leland,  (W. 
D.  Mich.  1910)   185  Fed.  830. 

In  determining  the  question  whether  a 
transfer  was  made  in  good  faith,  or  with  in- 
tent to  hinder,  delay,  or  defraud  creditors,  so 
as  to  constitute  an  act  of  bankruptcy,  the 
court  or  the  jury  may  properly  take  into  con- 
sideration the  natural  and  necessary  result  of 
the  transfer,  and  may  infer  the  intent  there- 
from. Bean-Chamberlain  Mfg.  Co.  r.  Stand- 
ard Spoke,  etc.,  Co.,  (6th  Cir.  1904)  131  Fed. 
215,  66  C.  C.  A.  201,  12  Am.  Bankr.  Rep.  610. 

Intent  may  be  established  by  ctrciim- 
stances.  —  An  intent  may  be  inferred  from 
the  acts  done  and  surrounding  circumstances, 
notwithstanding  the  debtor's  denial.  In  re 
Larkin,  (N.  D.  N.  Y.  1909)  168  Fed.  100,  21 
Am.  Bankr.  Rep.  711. 

A  conveyance  tdthout  consideration  can 
have  no  other  purpose  than  that  of  hindrance 
and  delay,  ana  if  it  has  that  purpose,  even 
though  no  fraudulent  intention  is  proven  or 
suspected,  this  is  enough  to  render  it  ob- 
noxious to  the  Bankruptcy  Act.  In  re  Hughes, 
(S.  D.  N.  Y.  1910)  183  Fed.  872;  In  re  Leland. 
(Vv^.  D.  Mich.  1910)  186  Fed.  830. 

A  voluntary  conveyance  of  all  his  property 
by  an  insolvent  debtor  to  a  trustee,  to  be  con- 
verted into  money  and  distributed  to  the  cred- 
itors of  the  grantor,  though  it  is  made  for  the 
equal  benefit  of  all  the  creditors,  without 
preferences  and  without  actual  fraud,  and  al- 
though it  would  be  good  at  common  law,  is 
nevertheless  an  act  of  bankruptcy,  as  being 
a  transfer  of  property  with  intent  to  hinder, 
delay,  and  defraud  creditors,  since  its  neces- 
sary operation  is  to  deprive  the  creditors  of 
the*  rights,  advantages,  and  safeguards  pro- 
vided for  them  by  the  bankruptcy  law.  Rum- 
sey, etc.,  Co.  r.  Novelty,  etc.,  Mfg.  Co.,  (E.  D. 
Mo.  1899)  99  Fed.  699,  3  Am.  Bankr.  Rep. 
704. 

Absence  of  fraudiilent  intention.  —  Where 
the  intention  to  hinder,  delay,  or  defraud 
creditors  is  absent,  and  the  transaction  itself 
is  not  such  as  to  inevitably  result  in  the  hin- 
drance, delay,  or  defrauding  of  creditors,  it 
will  not  be  held  to  constitute  an  act  of  bank- 
ruptcy within  the  language  of  the  statute. 
Githens  v,  Shiffler,  (M.  D.  Pa.  1902)  112  Fed. 
605,  7  Am.  Bankr.  Rep.  463;  In  re  Wilming- 
ton Hosiery  Co.,  (D.  C.  Del.  1903)  120  Fed. 
180,  9  Am.  Bankr.  Rep.  581 ;  Lansing  Boiler, 
etc..  Works  v,  Ryerson,  (6th  Cir.  1904)  128 
Fed.  701,  63  C.  C.  A.  263,  11  Am.  Bankr.  Rep. 
558;  In  re  Belknap,  (E.  D.  Pa.  1904)  129 
Fed.  646,  12  Am.  Bankr.  Rep.  326;  Wilder  t?. 
Watts,  (D.  C.  S.  C.  1906)  138  Fed.  426,  16 
Am,  Sfr«kr.  Rep,  57;  fn  re  CutUn^^  (W.  O, 
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N.  T.  1906)  146  Fed.  388,  16  Am.  Bankr.  Rep. 
751;  Richmond  Standard  Steel  Spike,  etc., 
Co.  V,  Allen,  (4th  Cir.  1906)  148  Fed.  657,  78 
C.  G.  A.  389,  17  Am.  Bankr.  Rep.  583;  Acme 
Food  Co.  r.  Meier,  (6th  Cir.  1907)  153  Fed. 
74,  82  C.  C.  A.  208,  18  Am.  Bankr.  Rep.  550; 
In  re  McLoon,  (D.  C.  Me.  1908)  162  Fed.  575, 
20  Am.  Bankr.  Rep.  719. 

TAe  iuii  as  to  whether  a  conveyance  by  an 
alleged  bankrupt  was  fraudulent  within  sec- 
tion  3a  ( 1 )  is  the  \(ma  fide*  of  the  transfer. 
Lansing  Boiler,  etc.  Works  v.  Ryerson,  (6th 
Cir.  1904)  128  Fed.  701,  63  C.  C.  A.  253,  11 
Am.  Bankr.  Rep.  558. 

An  intent  to  prefer  is  not  to  he  confounded 
Ufith  an  intent  to  defraud,  nor  a  preferential 
transfer  with  a  fraudulent  one.  While,  there- 
fore, a  man  may  not  connive  with  others  t6 
get  his  property  out  of  the  way  by  sale  or 
otherwise,  yet  a  fair  and  open  disposition  of 
it  on  a  full  consideration  cannot  be  given  a 
fraudulent  character,  although  it  may  inci- 
dentally have  the  effect  of  leaving  nothing 
which  creditors  can  set  hold  of,  and  even 
though  the  debtor  do  this  to  meet  some  of  his 
obliffations  rather  than  others.  Qlthens  v, 
Shiffler,  (M.  D.  Pa.  1902)  112  Fed.  505,  7  Am. 
Bankr.  Rep.  453. 

CHving  security  for  loan.  —  Where  a  debtor 
while  solvent  made  an  equitable  assignment 
of  insurance  policies  to  be  issued  as  security 
f 31*  certain  loans  then  made  to  him,  but  failed 
to  make  an  actual  delivery  and  assignment  of 
the  policies  to  the  creditor  until  after  loss, 
when  he  was  insolvent,  it  was  held  that  the 
assignment  thereof  at  that  time  did  not  con- 
stitute an  act  of  bankruptcy.  Wilder  r. 
Watts,  (D.  C.  S.  C.  1905)  138  Fed.  426,  15 
Am.  Bankr.  Rep.  67.  See  also  Acme  Food  Co. 
r.  Meier,  (C.  C.  A.  6th  Cir.  1907)  153  Fed.  74, 
18  Am.  Bankr.  Rep.  550;  In  re  McLoon,  (D.  C. 
Me.  1908)  162  Fed.  575,  20  Am.  Bankr.  Rep. 
719. 

Intent  to  avoid  bankruptcy,  —  The  Bank- 


ruptcy Act  nowhere  denounces  a  mere  intent 
on  the  part  of  an  insolvent  debtor  not  to  be- 
come a  bankrupt.  Nor  does  section  3a  (1) 
provide  that  the  commission  or  permissibn  of 
any  of  the  acts  therein  specified  with  Intent 
not  to  become  bankrupt  shall  constitute  an 
act  of  bankruptcy.  While  such  intent  in- 
volves a  purpose  that  the  debtor's  property 
•hall  not  DC  distributed  under  the  provisions 
of  the  act,  and  that  his  creditors  shall  not 
enjoy  its  benefits,  it  is  not  in  all  cases  equiva- 
lent to  an  "intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them,"  within 
the  meaning  of  the  statute.  In  re  Wilming- 
ton Hosiery  Co.,  (D.  C.  Del.  1908)  120  Fed. 
180,  9  Am.  Bankr.  Rep.  581. 

Iniolvancy.  —  The  sohrency  of  the  debtor 
constitutes  a  ^ood  defense  to  a  petition  ask- 
ing for  his  adjudication  as  a  banlnrupt,  under 
section  3a  ( 1 ) .  George  M.  West  Co.  v.  Lea, 
(1899)  174  U.  S.  590,  19  S.  a.  836,  48  U.  S. 
(L.  ed.)  1098,  2  Am.  Bankr.  Rep.  463;  Acme 
Food  Co.  r.  Meier,  (6th  Cir.  1907)  153  Fed. 
74,  82  C.  C.  A.  208,  18  Am.  Bankr.  Rep.  550. 
And  see  section  3o,  and  the  annotation  there- 
under, infra,  p.  493. 

Ae  to  what  constitutes  insolvency,  see  the  an- 
notation under  section  la  (15),  supra^  p.  465. 

Insolvency  at  time  of  transfer  unneces- 
sary, —  But  it  18  not  necessary  that  the  debtor 
should  be  insolvent  at  the  time  the  conveyance 
or  transfer  of  property  is  made,  in  order  to 
constitute  an  act  of  bsjikruptcy  under  section 
3a  ( 1 ) ;  and  if  a  solvent  person  conveys,  con- 
ceals, or  removes,  or  permits  the  conveyanoe, 
concealment,  or  removal  of  any  part  of  his 
property,  with  the  intent  to  hinder,  delay,  or 
defraud  his  creditors,  or  any  of  them,  he  com- 
mits an  act  of  bankruptcy;  and  if  within  the 
ensuing  four  months  he  becomes  insolvent, 
and  a  petition  in  bankruptcy  is  thereupon 
filed  against  him,  he  may  be  adjudged  a  bank- 
rupt. In  re  Larkin,  (N.  D.  N.  Y.  1909)  168 
Fed.  100,  21  Am.  Bankr.  Rep.  711. 


(2)  [Preferences  through  transfers.]  transferred^  while  insolvent,  any  por- 
tion of  his  property  to  one  or  more  of  his  creditors  with  intent  to  prefer  such 
creditors  over  his  other  creditors;  or  1(1898)  30  Stat.  L.  51^6.'] 

Cross-references:   As  to 
Preferences  senerally,  see  section  60a. 
Voidable  pr^ercnces,  see  section  60b. 


Prefbnnces.  —  A  debtor  who,  while  insol- 
vent, transfers  any  portion  of  his  property 
to  one  or  more  of  his  creditors,  with  the 
intent  to  prefer  such  creditor  over  his  other 
creditors,  commits  an  act  of  bankruptcy  un- 
der section  3a  (2).  Mather  r.  Coe,  (N.  D. 
Ohio  1890)  92  Fed.  333,  1  Am.  Bankr.  Rep. 
504;  Goldman  v.  Smith,  (D.  C.  Ky.  1899)  93 
Fed.  182,  1  Am.  Bankr.  Rep.  266;  Johnson  P. 
Wald,  (6th  Cir.  1899)  93  Fed.  640,  35  C.  0. 
A.  522,  2  Am.  Bankr.  Rep.  84;  In  re  Rome 
Planing  ^lill,  (N.  D.  N.  Y.  1899)  90  Fed. 
812,  3  Am.  Bankr.  Rep.  123;  In  re  Lange, 
(S.  D.  N.  Y.  1899)  97  Fed.  197,  3  Am. 
Bankr.  Rep.  231 ;  In  re  McGee,  (N.  D.  N.  Y. 
1901)  109  Fed.  895,  5  Am.  Bankr.  Rep.  262; 
Stem  r.  Louisville  Trust  Co.,  (6th  Cir. 
IWl)  lU  F«4,  001,  60  0,  C,  A,  967,  7  Am. 
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Bankr.  Rep.  305;  In  re  Beerman,  (N.  D. 
Ga.  1901)  112  Fed.  663,  7  Am.  Bankr.  Rep. 
434;  Boyd  r.  Lemon,  etc.,  Co.,  (5th  Cir. 
1902)  114  Fed.  647,  52  C.  C.  A.  •13,  8  Am. 
Bankr.  Rep.  81;  In  re  Ed.  W.  Wright  Lum- 
ber Co.,  (W.  n.  Ark.  1902)  114  Fed.  1011, 
8  Am.  Bankr.  Rep.  345;  Swarts  r.  St.  Louis 
Fourth  Nat.  Bank.  (8th  Cir.  1902)  117  Fed. 
1,  54  C.  C.  A.  387,  8  Am.  Bankr.  Rep.  673; 
Troy  Wagon  Works  p.  Vastbinder,  (M.  D. 
Pa.  1904)  130  Fed.  232,  12  Am.  Bankr.  Rep. 
352;  In  re  Riggs  Restaurant  Co.,  (2d  Cir. 
1904)  130  Fed.  691,  66  C.  C.  A.  48,  11  Am. 
Bankr.  Rep.  508;  In  re'  Edelman,  (2d  Cir. 
1904)  130  Fed.  700,  65  C.  C.  A.  665,  12  Am. 
Bankr.  Rep.  238;  In  re  CDonnell,  (D.  C. 
Mass.  1904)  131  Fed.  150,  12  Am.  Bankr. 
Rep.  621;  Rex  Buggy  Co.  v,  Hearick,  (8th 
Cir.  1904)  132  Fed.  310,  65  C.  C.  A.  676, 
12  Am.  Bankr.  Rep.  726;  In  re  Bogen,  (S. 
D.  Ohio  1904)  134  Fed.  1019,  13  Am.  Bankr. 
Rep,  589  j  Naylon  v,  QhtUHWH^  Bantfii 
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Mfg.  Co.,  (6th  Cir.  1008)  158  Fed  290,  85 
C.  C.  A.  622,  19  Am.  Bankr.  Rep.  789; 
Mills  P.  Fisher,  (6th  Cir.  1908)  150  Fed. 
897,  87  C.  C.  A.  77,  16  L.  R.  A.  N.  S.  656, 
20  Am.  Bankr.  Rep.  237;  United  Surety  Ck>. 
V,  Iowa  I^fg.  Co.,  (8th  Cir.  1910)  179  Fed. 
55,  102  C.  C.  A.  623,  24  Am.  Bankr.  Rep. 
726;  In  re  Pangborn,  (W.  D.  Mich.  1910) 
185  Fed.  673;  Crooks  v.  People's  Nat.  Bank, 
(1899)  3  Am.  Bankr.  Rep.  242,  46  App.  Div. 
339,  61  N.  Y.  S.  604.  And  see  generally 
section  60,  subdivisions  a  and  b,  and  the  an- 
notation thereunder,  for  a  general  discussion 
of  preferential  transfers. 

Thus  it  has  been  held ""  that  a  debtor  who, 
knowing  he  is  insolvent,  executes  a  deed  of 
trust  to  secure  a  creditor  on  a  pre'cxisting 
debt,  commits  an  act  of  bankruptcy,  within 
section  3a  (2).  /n  re  Ed.  W.  Wright  Lum- 
ber Co.,  (W.  D.  Ark.  1902)  114  Fed.  1011, 
8  Am.  Bankr.  Rep.  345. 

So,  also,  a  mortgage  made  by  a  insolvent, 
and  recorded  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy  against 
him,  if  given  with  intent  to  prefer  a  creditor, 
constitutes  an  act  of  bankruptcy.  In  re 
Edelman,  (2d  Cir.  1904)  130  Fed.  700,  65 
C.  C.  A.  6B5,  12  Am.  Bankr.  Rep.  238. 

A  oandiiional  transfer  of  property,  such 
as  a  pledge,  mortgage,  or  security,  is  within 
the  meaning  of  section  3a  (2).  .In  re  Edel- 
man, (2d  Cir.  1904)  130  Fed.  700,  65  C.  C. 
A.  665,  12  Am.  Bankr.  Rep.  238. 

Trangfer  hy  partner,  —  It  has  been  held 
that  an  act  by  one  member  of  a  firm,  within 
the  scope  of  his  authority,  in  relation  to 
joint  property  or  joint  debts,  such  as  giving 
a  preference,  or  making  a  fraudulent  trans- 
fer, should  be  imputed  to  all  the  members 
of  the  firm  in  this  as  in  all  other  civil  cases. 
In  re  Forbes,  (D.  C.  Mass.  1904)  128  Fed. 
137,  11  Am.  Bankr.  Rep.  787. 

But  it  is  not  an  act  of  bankruptcy,  for 
which  a  firm  may  be  adjudged  a  bankrupt, 
that  one  of  its  members,  out  of  his  indi- 
vidual estate,  prefers  one  of  his  own  or  one 
of  the  firm's  creditors.  Mills  v.  Fisher, 
(6th  Cir.  1908)  159  Fed.  897,  87  C.  C.  A. 
77,  16  L.  R.  A.  N.  S.  656,  20  Am.  Bankr. 
Rejp.  237. 

Payment  as  preference.  —  The  payment  of 
an  existing  indebtedness  by  an  insolvent 
debtor,  with  the  intention  of  preferring  the 
creditor  so  paid  over  the  other  creditors  of 
such  debtor,,  constitutes  a  preference;  and 
is,  therefore,  an  act  of  bankruptcy  within 
the  meaning  of  section  3a  (2).  Goldman  i^. 
Smith,  (D.  C.  Ky.  1899)  93  Fed.  182,  1  Am. 
Bankr.  Rep.  266;  Johnson  v.  Wald,  (5th  Cir. 
1899)  93  Fed.  640,  35  C.  C.  A.  522,  2  Am. 
Bankr.  Rep.  84;  In  re  Rome  Planing  Mill, 
(N.  D.  N.  y.  1899)  96  Fed.  812,  3  Am. 
Bankr.  Rep.  123;  In  re  Baker >Ricketson  Co., 
(D.  C.  Mass.  1899)  97  Fed.  489,  4  Am. 
Bankr.  Rep.  605;  In  re  Gillette,  (W.  D.  N. 
Y.  1900)  104  Fed.  769,  5  Am.  Bankr.  Rep. 
123;  In  re  Gilbert,  (D.  C.  Ore.  1902)  112 
Fed.  961,  8  Am.  Bankr.  Rep.  101;  In  re  Ed. 
W.  Wright  Lumber  Co..  (W.  D.  Ark.  1902) 
114  Fed.  1011,  8  Am.  Bankr.  Rep.  345;  Rex 
Buggy  Co.  p.  Hearick,  (8th  Cir.  1904)  132 
fedTSlO,  65  C,  C,  A.  676,   12  Am,  Bankr. 


Rep.  726;  In  re  Billing,  (M.  D.  Ala.  1906) 
145  Fed.  395,  17  Am.  liankr.  Rep.  80;  /»  f« 
Flint  Hill  Stone,  etc.,  Co.,  (N.  P.  N.  Y. 
1907)  149  Fed.  1007,  18  Am.  Bankr.  Rep. 
81;  Nay  Ion  v,  Christiansen  Harness  Mf^ 
Co.,  (6th  Cir.  1908)  158  Fed.  290,  85  C.  C. 
A.  522,  19  Am.  Bankr.  Rep.  789. 

Thus  it  has  been  held  that  a  merchant, 
hopelessly  insolvent,  who  within  four  months 
prior  to  the  filing  of  an  involuntary  petition 
in  bankruptcy  against  him,  and  with  knowl- 
edffe  of  such  condition  of  insolvency,  pays 
substantial  sums  of  money  to  certain  of  his 
creditors  in  full  satisfaction  of  their  claims, 
while  refusing  payment  to  others  whose 
claims  are  due  and  equally  entitled  to  pay- 
ment, commits  an  act  of  bankruptcy.  Rmc 
Buflgy  Co.  t.  Hearick,  (8th  Cir.  1004)  1» 
Fedr310,  65  C.  C.  A.  676,  12  Am«  Bankr. 
Rep.  726. 

And  it  is  an  act  of  banluruptcy  for  an  in- 
solvent debtor  to  sell  all  of  his  property  to 
one  not  a  creditor,  and  then  to  apply  the 
proceeds  to  the  full  payment  of  a  part  of 
his  creditors,  leaving  others  unpaid;  sueh 
transaction  being  a  transfer  of  propertgr 
with  intent  to  prefer  certain  creditors,  with- 
in the  intent  and  meaning  of  section  ia  {%). 
Boyd  V.  Lemon,  etc.,  Co.,  (5th  Cir.  1902)  114 
Fed.  647,  52  C.  C.  A.  343,  8  Am.  Bankr.  Rep. 
81. 

So,  also,  it  has  been  held  that  the  pay- 
ment and  discharge  of  a  debt,  by  an  insol- 
vent debtor,  by  a  oonve^anoe  to  the  creditor 
of  personal  property  of  greater  value  than 
the  debt,  the  debtor  receiving  the  difference 
in  cash,  is  a  preference  of  such  creditor, 
and,  as  such,  an  act  of  bankruptcv.  Johnson 
r.  Wald,  (5th  Cir.  1899)  93  Fed.  640,  35 
C,  C.  A.  522,  2  Am.  Bankr.  Rep.  84. 

But  payments  made  m  the  ueual  couree  of 
business,  where  there  is  no  intention  to  pre- 
fer one  creditor  over  another,  are  not  acts 
of  bankruptcy.  In  re  Pearson,  (8.  D.  N.  Y. 
1899)  95  Fed.  425,  2  Am.  Bankr.  Rep.  482; 
In  re  Douglas  Coal,  etc.,  Co.,  (E.  D.  Tenn. 
1904)  181  Fed.  769,  12  Am.  Bankr.  Rep. 
539;  In  re  Cutting,  (W.  D.  N.  Y.  1906)  145 
Fed.  388,  16  Am.  Bankr.  Rep.  751;  Rich- 
mond Standard  Steel  Spike,  etc.,  (3o.  v,  Al- 
len, (4th  Cir.  1906)  148  Fed.  667,  78  C.  C. 
A.  389,  17  Am.  Bankr.  Rep.  583;  Macon  Gro- 
cery Co.  V,  Beach,  (S.  D.  QtL.  1907)  156 
Fed.  1009,  19  Am.  Bankr.  Rep.  558;  In  re 
Morgan,  (X.  D.  Ga.  1911)  184  Fed.  038. 

Payment  of  rent,  taxes,  and  incidental 
ewpenses  under  renting  agreement.  —  Where 
a  debtor,  being  the  owner  of  a  leasehold  in* 
terest  in  real  property  having  a  term  of 
years  to  run,  but  not  assignable  without  the 
consent  of  the  landlord,  sells  the  same,  and 
applies  part  of  the  proceeds  in  pa3ing  the 
arrears  of  rent  due,  taxes  on  the  property, 
and  the  incidental  expenses  of  the  sale,  sueh 
payment  does  not  constitute  a  preference  of 
the  creditors  paid,  but  merely  a  means  of 
realizing  the  value  of  the  leasehold,  and 
therefore  is  not  an  act  of  bankruptcy.  In  re 
Pearson,  (S.  D.  N.  Y.  1899)  95  Fed.  426, 
2  Am.  Bankr.  Rep.  482. 

Payment  of  salaries.  —  If  the  salaiy  of 
the  chief  officer  of  a  corporation  has  accmnil' 
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Uted  and  tliui  becomt  an  existing  debt»  and 
the  corporation,  i>eing  intolvaat,  and  in  eon- 
tamplatioo  of  suoh  iiuolvenoy,  pi^a  the  debt 
vith  iptent  tg  prefer  it  over  their  other 
civditorsy  this  constitutes  an  act  of  bank'' 
ruptcy.  But  it  is  a  very  different  case  when 
a  coirpor^tion  carrying  on  the  business  of  a 
manufacturer,  at  a  time'  whan  it  is  unable 
to  pay  1^1)  ol  it^  ^^\^f  naes  a  part  of  \\.^ 
assets  to  pay  current  expenses  j  ai|d  the  cur- 
rent salafy  of  the  president  of  a  coriK>ra- 
t|on,  if  confined  within  a  rfla«onabl«  amounti 
is  a  part  of  the  necessary  running  expenses, 
and  it  has  to  be  paid  in  order  to  keep 
th^  QStl^hli^l^^n^  in  op^r^tlpn.  Richipon^ 
Standard  Steel  Spike,  etc.,  Co.  r.  Allen, 
(4th  Cir.  1906)  148  Fpd.  657,  78  C.  C.  A. 
389,  17  Am.  Baukr.  Rep.  583. 

PQym€ni9  of  comj^atively  sm^iH  sums  of 
money  by  an  insolvent  corporation  to  each  of 
a  numbef  of  iU  creditor^,  mt^de  ii)  tb^  usual 
course  of  bU9in«6s,  do  not  raise  a  presump- 
tion of  an  intent  to  prefejr  such  creditors  over 
ita  other  cr^itors,  SQ  as  to  establish  ap  act  of 


Qant^r.  Hep.  530. 

Jlacifiaity  pf  jnttnt  tp  prefer.  —  Under  sec- 
tion 3a  i^)f  an  intent  to  prefer  one  creditor 
qyj»r  ai|ptHe|r  is  pepes^ary,  in  qrder  to  con^tl* 
tut^  an  act  of  bankruptcy.  Wilson  r.  Nelsop, 
0901)  183  U.  g.  191,  22  S.  Ct.  74,  4«  U.  S, 
(t.  ed,)  147,  7  Am.  Bankr,  Rep.  142;  Jqhn- 
spp  r.  \Tal4,  (5th  Cir.  18Q9)  03  Fefl.  640,  35 
C.  C.  A.  522,  2  Am.  B^nkr.  Rep.  84;  In  re 
Wplf,  (N,  r>.  la.  1809)  98  F^d.  84,  3  Am. 
Bankr.  Rep.  poq;  SaJ)in  r.  Camp,  (D.  C.  Ore. 
1800)  98  Fed.  974,  3  Am.  Bapkr.  Rep.  578; 
In  rc  Bloch,  (ad  Pir.  1001)  109  Fed.  790,  48 
C.  C.  A.  650,  6  Am.  Bankr.  Rep.  300;  In  re 
Gilbert,  (P.  C.  Or«.)  1002)  112  Fe<3.  951,  8 
Am.  Bankr.  Rep.  101;  Clark  r.  Henne,  (5th 
Cir.  1904)  127  Fed.  288,  62  C.  C.  A.  172,  U 
Aip.  Banl^r.  Rep.  583;  Brake  p.  Callison,  (5th 
Cir.  1904)  129  Fed.  201,  63  C.  C.  A.  359,  U 
Am.  Bankr.  Rep.  797;  ^^*  ''^  I>ouglas  Coal, 
etc.,  Co.,  (^.  D.  Tenn.  1904)  131  Fed.  769,  12 
Am.  Bankr.  Rep.  539;  Merchants^  Nat.  Bank 
r.  Cole,  (Qth  Cir.  1907)  149  Fed.  708,  7p  C.  C 
A.  414,  18  Am.  Bankr,  Hep.  44;  Martin  t?. 
Hulen,  (8tb  Cir.  IQOO)  149  Fed.  982,  70  C.  C. 
A.  492,  17  Am.  Ba^kr.  Rep.  510;  fn  r^  Flint 
Hill  Stone,  etc.,  Co..  |X.  D.  N.  Y.  1907)  140 
Fed.  1007,  18  Am.  Ba?ikr.  Rep.  81 ;  In  re  Mc- 
Loon,  (t|.  C.  Me.  1908)  162  Fed.  575,  20  Am. 
Bankr.  Rep.  719;  In  re  Morgan,  (N.  D.  Ga. 
1911)  184  Fed.  938. 

Must  he  other  cre4%iQr^,  —  A  conveyanco 
<il  proparty  by  a  del)tQr  to  creditors  cannot  be 
aharged  9s  an  act  of  bankruptcy  where  he 
^ad  at  the  time  no  other  creditors.  Brake  t*. 
Callison,  (5th  dr.  1904)  129  F«d.  201,  63 
C.  C.  A.  359,  11  Am.  Bankr.  Rep.  797. 

fh^  giwng  qf  a  chattel  v*ortgage  tp  secure 
#n  antecedent  Mt  is  not  a  preferential  trans^ 
fer  which  oonstitutea  an  act  of  bankruptcy. 
where  it  'm  given  \n  gpo<l  faith  inj-enewal  of 
a  prior  mortgage  and  covering  the  same  prop- 
erty; and  in  such  case  the  fact  of  tlie  mort- 
gager's insolvency  ia  immaterial,  where  the 
piettgsfor  raaeivaa  f^  further  preaent  consid- 


eration 9n0)cient  to  warrant  the  additional 
security,  in  re  Cutting,  (VV.  D.  N.  Y.  1006) 
145  Fed.  888,  16  Am.  Bankr.  Rep.  751. 

Intent  inlanai.^A  debtor  will,  however, 
be  presumed  to  have  intended  the  necessary 
and  natural  consequences  of  his  acts;  and 
where,  during  insolvency,  he  niakes  a  transfer 
to  a  ereditor,  the  neoessary  result  of  which  is 
to  prefer  SHct  creditpr  over  q\\\eT  creditors, 
it  will  be  presumed  to  have  been  so  intepded. 
Goldman  V,  Smith,  (D.  C.  Ky.  1899)  93  Fed. 
182,  1  Am.  Bankr.  Rep.  266;  Jolinson  v, 
Wald,  (5th  Cir.  1899)  93  Fed,  640,  Sg  C  C. 
A.  522,  2  Am.  Bankr.  Rep.  84;  In  re  Rome 
Planing  Aiill,  (N.  p.  ^.  Y.  1809)  96  Fed.  812, 
3  Aw.  B^nkr,  ^ep.  123;  Jn  re  Schmechel 
Cloak,  etc.,  Co.,  (W.  D.  Mo.  1900)  104  Fed. 
64,  4  Am.  Bankr.  Rep.  71P;  /n  re  McGee,  (N. 
D.  N.  Y.  1901 )  106  Fed.  805,  5  Am.  Bankr. 
Rep,  202;  In  re  Qrjipt,  (9.  a  N.  Y.  IpOl) 
106  Fed.  496,  5  Am.  Bankr.  fiep.  837;  In  re 
Bloch,  (2d  Cir.  1901)  109  Fed.  790,  48  C,  C, 
A.  650,  0  Am.  Bankf.  B«P-  3Q0;  In  re  Gilbert, 
(P,  C.  Ore.  1902)  U2  Fed.  051,  8  Am.  Bankr. 
Rep.  JOlj  Boyd  r.  I^mpn,  etp.,  Co.,  (5th  Cir. 
1902)  U4  Fed,  Q47,  52  Q.  C.  A.  343,  8  Am. 
Bankr-  Rep.  81 ;  In  re  Ed.  W.  \V right  Lnml^^r 
Co.,  (W.  D.  Ark.  1902)  114  Fed.  lOU,  8  Am. 
Bankr.  Bep.  345;  In  re  Edelnifin;  (2d  Cir. 
1904)  130  Fpd.  700,  65  C.  C.  A.  6(J5,  1^  Am. 
Bai)kr.  Rep.  238;  In  re  Douglas  Coal,  etc., 
Co.,  (E.  D.  Tenn.  1904)  131  Fed.  769,  12  Am. 
Bankr.  Rep.  539;  Rex  Buggy  Cq,  r.  Hearick, 
(8th  Cir.  1904)  }32  Fed.  310,  65  C.  C.  A,  670, 
12  Am.  Bankr.  Rep.  726;  fn  re  Flint  HJU 
Stone,  etc.,  Co.,  (N.  D.  N-  Y.  1907)  140  Fed. 
1007)  18  Am*  Bankr.  Rep.  81 ;  Macon  Grocery 
Co.  V,  Beach,  (S,  P.  Qa.  1907)  156  Fed.  1009, 
19  Am.  Banl^r.  Rep.  558;  NaylQn  v.  Christian- 
sen Harness  Mfg.  Cp.,  (0th  Cir.  1908)  158 
Fe4.  290,  85  C.  C.  A.  522,  19  Am.  Bankr. 
^ep.  789;  In  re  Smith,  (N.  P.  ^^  Y.  1910) 
176  Fed.  426,  23  Am.  Bankr.  Rep.  864. 

Thns  where  ap  insolvent  after  the  return  of 
a  verdict  against  him  in  an  action  at  law,  but 
before  the  entry  of  judgment,  sent  for  a  cred- 
itor and  execute4  a  uiorigage  to  him  to  6ec^re 
th^  debt,  it  w^s  held  that  \^^  preference  thns 
given  to  the  mortgagee  pver  the  judgmei^l 
creditor  must  he  presumed  to  have  heei|  int 
tentional  and,  therefore,  an  ^at  of  bank* 
ruptcy.  In  re  Smith,  (N.  p.  ^.  Y,  1910)  176 
Fed.  426,  23  Am.  Bankr.  Rep.  864. 

Afnqunt  of  transfer  conwer^d. -— The  pre- 
sumption  of  an  intent  to  prefer  pi'editQrti 
arisinff  ^rom  n  transfer  of  property  by  an  ip- 
solvent,  is  affected  h^  the  fimount  of  such 
transfer;  and  it  is  not  a^  strong  where  the 
transfer  U  of  a  comparatively  small  part  of 

the  debtor's  property.  In  re  Qi|hert.  (P.  C. 
Ore.  1902)  112  Fed.  951,  8  Am.  Bankr.  Rep. 
1(11.  See  also  Macon  Grocery  Co.  r.  BeapDi 
(S.  p.  6a.  1907)  15a  Fed.  1009,  19  Am. 
Bankr.  Rep.  558;  In  re  StovfiH  Qrocpry  Co., 
(N.  D.  6a.  1908)  161  Fed.  882,  W  Am.  Banl^r. 
Bep.  537. 

Inaolvepey.  —  A  transfer,  in  order  tq  come 
within  the  language  oi  qeetiqn  3o  (2)  ^s  gn 
act  of  bankruptcy.  mi)st  have  been  mi^de 
while  the  debtor  was  inw>lvent.  TroV  Wfygon 
Works  r.  Vastbinder,  (M.  p.  Pa.  l^Qi)  "W 
Fed.   232,   18  Avi  Sanl^rf  Hep.  V^^  ^li|i 
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BANKRUPTCY. 


Bm.  I  a  (t). 


Mountain  Iron,  etc.,  Co.  v.  Portner,  (4th  Cir. 
1904)  131  F«d.  57,  65  G.  C.  A.  295,  12  Am. 
Bankr.  Rep.  559;  In  re  McLoon,  (D.  C.  Me. 
1908)  162  Fed.  675,  20  Am.  Bankr.  Rep.  719. 
See  also  Wilson  v.  Nelson,  (1901)  183  U.  S. 


191,  22  S.  Ct.  74,  46  U.  S.   (L.  ed.)    147,  7 
Am.  Bankr.  Rep.  142. 

Aa  to  what  conatitHtea  inaolvcney^  see  the 
annotation  under  section  la  (15),  awpra,  p. 
465. 


(3)  [Preferences  through  legal  proceedings.']  suffered  or  permitted,  while 
insolvent,  any  creditor  to  obtain  a  preference  through  legal  proceedings,  and 
not  having  at  least  five  days  before  a  sale  or  final  disposition  of  any  property 
affected  by  such  preference  vacated  or  discharged  such  preference;  or  [{1898) 
SO  Stat.  L.  646.] 


Crosa^referenoe :    As  to 

Liens  obtained  through  legal  proceed- 
ings  generally,  and  the  annulment 
thereof,  see  section  67/. 

Preference  obtained  through  legal  proceed- 
ingli*  —  A  debtor  who,  while  insolvent,  suf- 
fers or  permits  any  creditor  to  obtain  a 
preference  through  lesal  proceedings,  and 
fails  to  vacate  or  discharge  such  preference 
at  least  five  days  before  a  sale  or  final  dispo- 
sition of  the  property  affected  thereby,  com- 
mits an  act  of  bankruptcy  within  the  mean- 
ing of  section  3a  (3).  Wilson  r.  Nelson, 
(1901)  183  U.  8.  191,  22  S.  Ct.  74,  46  U.  S. 
(L.  ed.)  147,  7  Am.  Bankr.  Rep.  142;  In  rt 
Reiehman,  (£.  D.  Mo.  1899)  91  Fed.  624,  1 
Am.  Bankr.  Rep.  17 ;  In  re  Moyer,  { E.  D.  Pa. 

1899)  93  Fed.  188,  1  Am.  Bankr.  Rep.  577; 
In  re  Ferguson,  (8.  D.  N.  Y.  1899)  95  Fed. 
429,  2  Am.  Bankr.  Rep.  586;  In  re  Rome 
Planing  Mill,  (N.  D.  N.  Y.  1899)  96  Fed. 
812,  3  Am.  Bankr.  Rep.  123:  Parmenter  Mfg. 
Co.  V.  8toever,  (1st  Cir.  1899)  97  Fed.  330, 
38  C.  C.  A.  200,  3  Am.  Bankr.  Rep.  220;  In  re 
Empire  Metallic  Bedstead  Co.,  (2d  Cir.  1899) 
98  Fed.  981,  39  C.  C.  A.  372,  3  Am.  Bankr. 
Rep.  575;  In  re  Thomas,  ( W.  D.  Pa.  1900)  103 
Fed.  272,  4  Am.  Bankr.  Rep.  571:  Vaccaro  r. 
Security  Bank,  (6th  Cir.  1900)  103  Fed.  436, 
43  C.  C.  A.  279,  4  Am.  Bankr.  Rep.  474; 
1%  re  Storm,  (E.  D.  N.  Y.  1900)  103  Fed. 
618,  4  Am.  Bankr.  Rep.  601;  In  re  Miller, 
(W.  D.  N.  Y.  1900)  104  Fed.  764,  5  Am. 
Bankr.  Rep.  140;  In  re  Harper,   (N.  D.  111. 

1900)  105  Fed.  900,  6  Am.  Bankr.  Rep.  567 : 
Duncan  r.  Landis,  (3d  Cir.  1901)  106  Fed. 
839,  45  C.  C.  A.  666,  5  Am.  Bankr.  Rep.  649; 
In  re  Kersten,  (£.  D.  Wis.  1901)  110  Fed. 
929,  6  Am.  Bankr.  Rep.  516:  Scheuer  r. 
Smith,  etc..  Book,  etc.,  Co.,  (5th  Cir.  1901) 
112  Fed.  407,  50  C.  C.  A.  312,  7  Am.  Bankr. 
Rep.  384;  Bradley  Timber  Co.  r.  White, 
(5th  ar.  1903)  121  Fed.  779,  58  C.  C.  A.  55, 
10  Am.  Bankr.  Rep.  329;  Bogen  r.  Protter, 
(6th  Cir.  1904)  129  Fed.  533,  64  C.  C.  A.  63, 
12  Am.  Bankr.  Rep.  288;  In  re  Rung  Furni- 
ture Co.,  (2d  Cir.  1905)  139  Fed.  526,  71  C. 
C.  A.  342,  14  Am.  Bankr.  Rep.  12:  /n  re 
Nusbaum,  (N.  D.  N.  Y.  1907)  152  Fed.  835, 
18  Am.  Bankr.  Rep.  598;  Holmes  r.  Baker, 
(9th  Cir.  1908)  160  Fed.  922,  88  C.  C.  A. 
104,  20  Am.  Bankr.  Rep.  252 ;  In  re  Tupper, 
(N.  D-  N.  Y.  1908)  163  Fed.  766,  20  Am. 
Bankr.  Rep.  824;  In  re  Gallagher,  (D.  C. 
Mass.  1901)  6  Am.  Bankr.  Rep.  255:  Matt<>r 
of  Rung  Furniture  Co.,  (W.  D.  N.  Y.  1903) 
10  Am*  Bankr.  Rep.  44;  Matter  of  Toledo 
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Portland  Cement  Co.,  (E.  D.  Mich.  1906)  17 
Am.  Bankr.  Rep.  375. 

For  a  general  diecuseum  of  prtferencn 
obtained  through  legal  proceedings,  and  the 
annulment  thereof,  see  the  annotation  under 
section  67/. 

The  purpoae  of  the  law  ie  that  no  one  cred- 
itor shall  be  preferred  over  the  others  by  in 
insolvent  person,  but  that  all  creditors  shall 
share  equally  except  as  to  honest  liens 
created  more  than  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy.  It  was 
not  intended  that  a  creditor  should  obtain 
a  lien  on  the  property  of  an  insolvent  person 
by  a  judgment  filed  and  docketed,  and  then 
lie  still,  without  issuing  execution  or  mak- 
ing a  levy  and  advertising  the  property  for 
sale  for  four  months  and  until  such  judg- 
ment had  become  unimpeachable  under  the 
Bankruptcy  Act  or  otherwise,  thereby  gain- 
ing a  preference,  an  absolute  security  for  the 
debt,  and  it  might  be  to  the  extent  of  the 
entire  property  of  the  insolvent  person,  and 
thus  excluding  other  creditors  from  asy 
share  in  the  estate.  In  re  Tupper,  (X.  D. 
N.  Y.  1908)  163  Fed.  766,  20  Am.  Bankr. 
Rep.   824. 

The  failure  of  an  insolvent  debtor  to  fk 
a  voluntary  petition  in  bankruptcy  at  least 
five  days  before  a  sale  of  his  property  under 
a  judgment  entered  against  him  upon  an  ir- 
revocable power  of  attorney,  given  years  be- 
fore, constitutes  the  suffering  or  permitting 
of  the  creditor  to  obtain  a  preference  wfaicfa 
amounts  to  an  act  of  bankruptcy,  though  the 
judgment  is  entered  without  the  knowledge 
or  consent  of  the  debtor,  and  he  is  unable  to 
prevent  its  enforcement  in  any  other  way 
than  by  filing  his  petition  in  bankniptej. 
Wilson  r.  Nelson,  ( 1901 )  183  U.  S.  191,  22 
S.  Ct.  74,  46  U.  S.  (L.  ed.)  147,  7  Am. 
Bankr.  Rep.  142;  In  re  Moyer,  (E.  D.  PL 
1899)  93  Fed.  188,  1  Am.  Bankr.  Rep.  577. 

Where  a  partnership  troa  insolvent  st  the 
date  of  its  dissolution,  and  thereafter  so 
execution  was  levied  on  the  firm's  property 
for  a  partnership  debt,  the  duty  devolved  oo 
the  retiring  partner  to  discharge  such  lerj, 
as  well  as  on  any  other  members  of  the  firm, 
and  a  failure  so  to  do  constituted  an  act 
of  bankruptcy,  justifying  an  adjudicati<Hi 
against  the  firm,  and  also  against  its 
members,  including  such  retiring  partner. 
Holmes  r.  Baker,  (9th  Cir.  1908)  160  Fed. 
922,  88  C.  C.  A.  104,  20  Am.  Bankr.  Rep. 
252. 

Burden  of  proof,  —  Upon  a  petition  in  in- 
voluntary  bankruptcy  under  section  3c  Wt 


•m.  I  ft  (8). 


BANKRUPTCY. 


3  ft  (8). 


the  petitioning  creditors  must  assume  the 
burden  of  proving  that  a  preference  was  ob> 
tained  by  a  creditor  through  legal  proceed- 
ings; that  the  debtor  suffered  or  permitted 
the  preference,  and  did  not  vacate  or  dis- 
charge it  at  least  five  days  before  a  sale  or 
final  disposition  of  the  property  affected; 
and  that  he  was  insolvent  at  the  time  the 
preference  was  obtained.  Proof  that  he  was 
insolvent  at  the  time  of  filing  the  petition 
is  insufficient.  In  re  Rome  Planing  Mill,  (N. 
D.  N.  Y.  1899)  96  Fed.  812,  3  Am.  Banbr. 
Rep.  123. 

A  debtor  toko  does  not  pay  a  laicful  debt 
tchen  due,  upon  which  the  creditor  obtains  a 
judgment  against  him  and  levies  on  his 
property,  "suffers  and  permits"  the  creditor 
to  obtain  a  preference  through  legal  proceed- 
ings which,  if  he  is  insolvent,  and  unless  he 
discharges  the  preference  at  least  five  days 
before  the  time  for  sale  under  the  levy,  con- 
stitutes an  act  of  bankruptcy.  Bogen  v, 
Protter,    (6th   Cir.   1904)    129   Fed.   633,   64 

C.  C.  A.  63,  12  Am.  Bankr.  Rep.  288. 
Where  a  creditor  of  a  bankrupt  removed 

certain  goods  from  the  bankrupt's  store  dur- 
ing his  absence,  and  retained  possession 
thereof  over  the  bankrupt's  protest,  it  was 
held  that  the  failure  to  take  legal  proceed- 
ings to  recover  possession  of  the  goods,  in 
the  absence  of  evidence  of  collusion,  did  not 
constitute  an  act  of  bankruptcy.  In  re  Bel- 
knap, (E.  D.  Pa.  1904)  129  Fed.  646,  12 
Am.  Bankr.  Rep.  326. 

Obtaining  of  preference  essentiaL  —  It 
does  not  necessarily  follow,  because  a  lien 
has  been  obtained  through  legal  proceed- 
ings, and  the  debtor  has  failed  to  vacate  or 
discharge  the  same,  that  a  preference  has 
been  acquired.  In  order  to  commit  the  act 
of  bankruptcy  specified  in  section  3a  <3),  it 
is  essential  that'  the  proceeding  actually  re- 
sult in  a  preference;  that  is,  that  it  shall 
enable  some  one  or  more  of  the  creditors  of 
an  insolvent  debtor  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors.  In 
re  Rome  Planing  Mill,  (N  D.  N.  Y.  1899) 
06  Fed.  812,  3  Am.  Bankr.  Rep.  123;  In  re 
Chapman,  (N.  D.  Ga.  1900)  99  Fed.  395,  3 
Am.  Bankr.  Rep.   607;   In  re  Kersten,    (E. 

D.  Wis.  1901)  110  Fed.  929,  6  Am.  Bankr. 
Rep.  516;  In  re  Belknap,  (E.  D.  Pa.  1904)  129 
Fed.  646,  12  Am.  Bankr.  Rep.  326;  Rich- 
mond Standard  Steel  Spike,  etc.,  Co.  v,  Al- 
len, (4th  Cir.  1906)  148  Fed.  667,  78  C.  C. 
A.  389,  17 .  Am.  Bankr.  Rep.  583;  In  re 
Crafts-Riordon  Shoe  Co.,  (D.  C.  Mass.  1910) 
186  Fed.  931. 

And  see  the  annotation  under  section 
60a. 

The  act  of  bankruptcy  is  complete,  under 
section  3a  (3),  where  the  debtor  fails  to  va- 
cate a  legal  proceeding  within  five  days  be- 
fore the  sale  or  disposition  of  the  property 
affected  thereby,  providing,  of  course,  that 
it  effects  a  preference.  In  re  Rome  Planing 
Mill,  (X.  D.  N.  Y.  1899)  96  Fed.  812,  3  Am. 
Bankr.  Rep.  123;  In  re  Miller,  (W.  D.  N.  Y. 
1900)  104  Fed.  764,  6  Am.  Bankr.  Rep.  140; 
In  re  Elmira  Steel  Co.,  (N.  D.  N.  Y.  1901) 
109    Fed.    456,    5    Am.    Bankr.    Rep.    484; 


Scheuer  o.  Smith,  etc.,  Book,  etc.,  Co.,  (5th 
Cir.  1901)  112  Fed.  407,  50  C.  C.  A.  312,  7 
Am.  Bankr.  Rep.  384;  Bradley  Timber  Co.  V, 
White,   (5th  Cir.   1903)    121  Fed.  779,  58  C. 

C.  A.  55,  10  Am.  Bankr.  Hep.  329;  In  re 
Vastbinder,   (M.  D.  Pa.  1903)    126  Fed.  417, 

11  Am.  Bankr.  Rep.  118;  Bogen  c.  Protter, 
(6th  Cir.  1904)   129  Fed.  533,  64  C.  C.  A.  63, 

12  Am.  Bankr.  Rep.  288;  In  re  Vetterman, 
(D.  C.  N.  H.  1906)  135  Fed.  443,  14  Am. 
Bankr.  Rep.  245;  In  re  National  Hotel,  etc., 
Co.,  (E.  D.  Pa.  1905k  >  138  Fed.  947,  15  Am. 
Bankr.  Rep.  69;  In  rh  Bung  Furniture  Co., 
(2d  Cir.  1905)  139 ''FeJ.  526,  71  C.  C.  A. 
342,  14  Am.  Bankr.'  Rep.  12;  Richmond 
Standard  Steel  Spike,  etc.,  Co.  t\  Allen, 
(4th  Cir.  1906)  148  Fed.  657,  78  q.  p.,  A. 
389,  17  Am.  Bankr.  Rep.  583;  In  t*6  Kua- 
baum,  (N.  D.  N.  Y.  1907)  152  Fed.  835,  18f 
Am.  Bankr.  Rep.  598;  Pittsburgh  Laundry 
Supply  Co.  V,  Imperial  Laundry  Co.,  (3d  Cir. 
1907)  154  Fed.  662,  83  C.  C.  A.  486,  18  Am. 
Bankr.  Rep.  756;  Holmes  v.  Baker,  (9th 
Cir.  1908)  160  Fed.  922,  88  C.  C.  A.  104, 
20  Am.  Bankr.  Rep.  262;  In  re  Tupper,   (K. 

D.  N.  Y.  1908)  163  Fed.  766,  20  Am.  Bankr. 
Rep.  824;  In  re  Windt,  (D.  C.  Conn.  1910) 
177  Fed.  584,  24  Am.  Bankr.  Rep.  536;  In  re 
Crafts-Riordon  Shoe  Co.,  (D.  C.  Mass.  1910) 
185  Fed.  931. 

Failure  to  discharge.  —  While  the  failure 
to  discharge  a  levy  five  days  before  sale  is  an 
act  of  bankruptcy,  an  independent  act  of 
bankruptcy  is  also  committed  by  a  failure  to 
discharge  the  levy  on  each  succeeding  day  in- 
cluding the  day  of  the  sale.  In  re  Nusbaum, 
(N.  D.  N.  Y.  1907)  152  Fed.  835,  18  Am. 
Bankr.  Rep.  698. 

It  is  not  the  mere  obtaining  of  a  judgment 
and  levying  execution  on  the  property  of  the 
debtor  while  insolvent  that  makes  him  liable 
as  a  bankrupt,  but  the  failure  on  his  part, 
within  five  days  before  a  sale  or  final  dispo- 
sition of  the  property  levied  on,  to  have  the 
same  vacated  or  discharged.  In  re  Vast- 
binder,  (M.  D.  Pa.  1903)  126  Fed.  417,  11 
Am.  Bankr.  Rep.  118;  In  re  Tupper,  (N.  D. 
N.  Y.  1908)  163  Fed.  766,  20  Am.  Bankr. 
Rep.  824. 

Resistance  immaterial.  —  That  an  insol- 
vent resists  legal  proceedings  by  a  creditor  to 
obtain  a  preference  does  not  prevent  such 
preference  constituting  an  act  of  bankruptcy, 
if  the  bankrupt  fails  to  discharge  the  prefer- 
ence within  the  time  provided.  Bradley 
Timber  Co.  v.  White,  (6th  Cir.  1903)  121 
Fed.  779,  68  C.  C.  A.  55,  10  Am.  Bankr.  Rep. 
329. 

"  Final  disposition "  is  not  a  gift  of  the 
property  to  some  third  person,  or  a  voluntary 
transfer  to  the  creditor  in  satisfaction  of  the 
preferential  judgment,  as  that  would  be 
merely  a  sale  in  payment.  There  are  dif- 
ferent ways  or  modes  of  disposing  of  prop- 
erty, of  enforcing  execution,  judgments,  and 
liens,  and  the  words  "or  final  disposition" 
cover  every  other  method  of  passing  the  con- 
trol and  dominion  of  the  property  from  the 
debtor  to  another,  either  absolutely  or  as 
security.  In  re  Tupper,  (N.  D.  N.  Y.  1908) 
163  Fed.  766,  20  Am.  Bankr.  Rep.  824. 
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BANKRUPTCY, 


8m.  8  a  (4). 


Von^paiaiion  of  time.  —  Where  property  of 
a  bankrupt  was  advertit^ed  for  sale  under  an 
execution  on  Aug.  22,  1900,  the  bankrupt  h^s 
the  entire  day  of  the  17th  in  which  to  vacate 
or  discharge  the  execution  before  be  will  be 
guilty  of  an  act  of  bankruptcy.  Pittsburgh 
Laundry  Supply  Co.  r.  Imperial  Laundry 
Co.,  (3d  Gir.  1907)  154  Fed.  662,  83  C.  C.  A. 
486,  18  Am.  Bankr.  Rep.  756.  And  see  sec- 
tion 31,  and  the  annotation  thereunder,  infra, 
p.  653,  as  to  computation  of  time  generally. 

But  where  a  person,  while  insolvent,  volun- 
tarily confessed  judgment  in  favor  of  certain 
creditors,  and  permitted  them  to  levy  execu- 
tions on  and  to  sell  the  property  thereunder 
without  having  vacated  such  sale,  it  was  held 
that  such  proceedings  constituted  a  '*  trans- 
fer" within  clauses  1  and  2  of  section  3,  in- 
dependent of  clause  3;  and,  therefore,  that 
the  limitations  against  the  creditor's  right 
to  file  a  bankruptcy  petition  ran  from  the 
day  of  the  sale,  and  not  from  a  period  five 
days  prior  thereto.  In  re  Nusbaum,  (N.  D. 
N.  Y.  1907)  152  Fed.  835,  18  Am.  Bankr. 
Rep.  588. 

CreditorB  are  not  required  to  unit  until  a 
sale  has  metuaUy  taken  place,  but  may  file  a 
petition,  and,  on  the  proper  showing,  have 
the  sale  enjoined.  In  re  Elmira  Steel  Co., 
(N.  D.  N.  Y.  1901)  109  Fed.  466,  5  Am. 
Bankr.  Rep.  484.  And  see  to  the  same  effect 
In  re  Rome  Planing  Mill,  (N.  D.  N.  Y.  1899) 
96  Fed.  812,  8  Am.  Bankr.  Rep.  123;  In  re 
Miller,  <W.  D.  N.  Y.  1900)  104  Fed.  764,  5 
Am.  Bankr.  Rep.  140;  In  re  Harper,  (N.  D. 
III.  1900)  105  Fed.  900,  5  Am.  Bankr.  Rep. 
567;  Scheuer  r.  Smith,  etc.  Book,  etc.,  Co., 
(6th  Cir.  1901)  112  Fed.  407,  60  C.  C.  A. 
812,  7  Am.  Bankr.  Rep.  384;  In  re  National 
Hotel,  etc.,  Co.,  (E.  D.  Pa.  1905)  138  Fed. 
947,  15  Am.\  Bankr.  Rep.  69. 

]>ebt«r'8  partJcipatioa  imneceaaary.  —  The 
suffer ing  or  permitting  a  preference  through 
legal  proceedings,  by  the  failure  to  vacate  or 
discharge  the  same,  does  not  imply  anything 
more  than  the  mere  passive  nonresistanoe  of 
an  insolvent  debtor  to  regular  judicial  proceed- 
ings directed  against  him.  It  is  not  necessary 
that  the  debtor  should  procure,  or  actively 
participate  ia,  the  proceedings.  In  re  Rekh- 
man,  (S.  D.  Mo.  1899)  91  Fed.  624,  1  Am. 
Bankr.  Rep.  17;  In  re  Mover,  <E.  D.  Pa. 
1699 )  93  Fed.  168,  1  Am.  Baokr.  Rep.  577 ; 
In  re  Rome  Planing  Mill,  (N.  D.  N.  Y.  1890) 
96  Fed.  812,  3  Am.  Bankr.  Rep.  123;  Scheuer 
t\  Sraitli,  etc.,  Bo^,  etc,  Co.,  (5th  Cir.  1901  \ 
112  Fed.  407,  50  C.  C.  A.  312,  7  Am.  Bankr. 
Rep.  384;  Bogen  r.  Protter,  (6th  Cir.  1904^ 
129  Fed.  $33,  64  €.  C.  A.  63,  12  Am.  Bankr. 
Rep.  288;  In  re  Rung  Furniture  Co.,  (2d 
Cir.  1905)  180  Fed.  526,  71  C.  C.  A.  342,  14 
Am.  Bankr.  Rep.  12;  In  re  Gallagher,  <D. 
a  Mass.  1901 )  6  Am.  Bankr.  Rep.  255. 


Intent  to  prefer  immateriaL  —  It  is  not 
necessary,  under  section  3a  (3),  that  there 
should  be  an  intention  to  give  a  preference; 
the  fact  that  a  creditor  has  actually  obtained 
a  preference  over  other  creditors  through 
legal  proceedings,  and  that  the  debtor  has 
failed  to  vacate  or  discharge  the  same  at 
least  five  days  before  the  sale  or  final  dispo- 
sition of  the  property  affected  thereby,  is 
sufficient  to  constitute  an  act  of  bankruptcy 
under  this  section.  Wilson  r.  Nelson,  (1901) 
183  U.  S.  191,  22  S.  Ct.  74,  46  U.  S.  (L.  ed.) 
147,  7  Am.  Bankr.  Rep.  142;  In  re  Reich- 
man,  (E.  D.  Mo.  1890)  91  Fed.  624,  1  Am. 
Bankr.  Rep.  17;  In  re  Ferguson,  (S.  D.  N.  Y. 
1899)  95  Fed.  429,  2  Am.  Bankr.  Rep.  686; 
In  re   Rome   Planing    Mill,    (N.    D.    N.    Y. 

1899)  96  Fed.  812,  3  Am.  Bankr.  Rep.  123; 
In  re  Moyer,  (E.  D.  Pa.  1899)  97  Fed.  324, 
1  Am.  Bankr.  Rep.  677;  Parmenter  Mfg.  Co. 
r.  Stoever,  (Ist  Cir.  1899)  97  Fed.  330,  38 
C.  C.  A.  200,  3  Am.  Bankr.  Rep.  220;  In  re 
Thomas,  (W.  D.  Pa.  1900)  103  Fed.  272.  4 
Am.  Bankr.  Rep.  571;  In  re  Miller,  (W.  D. 
N.  Y.  1900)  104  Fed.  764,  5  Am.  Bankr.  Rep. 
140;  In  re  Harper,  (N.  D.  111.  1900)  105 
Fed.  900,  5  Am.  Bankr.  Rep.  567 ;  Scheuer  v. 
Smith,  etc..  Book,  etc.,  Co.,  (5th  Cir.  1901) 
112  Fed.  407,  50  C.  C.  A.  312,  7  Am.  Bankr. 
Rep.  384;  Bradlev  Timber  Co.  r.  White,  (5tb 
Cir.  1903)  121  l^ed.  779,  68  C.  C.  A.  55,  10 
Am.  Bankr.  Rep.  329;  Bogen  i?.  Protter,  (6th 
Cir.  1904)  129  Fed.  533,  64  C.  C.  A.  63,  12 
Am.  Bankr.  Rep.  288 ;  In  re  Rung  Furniture 
Co.,  (2d  ar.  1906)  139  Fed.  526,  71  C.  C.  A. 
342,  14  Am.  Bankr.  Rep.  12;  In  re  Crafta- 
Riordon  Shoe  Co.,  (D.  C.  MaM.  1910)  185 
Fed.  931. 

The  failure  to  discharge  valid  liens,  ac- 
quired through  legal  proceedings  more  than 
four  montlis  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  does  not  constitute  an  act 
of  bankruptcy  under  section  3a  <  3 ) .  In  re  Fer- 
guson, (S.  D.  N.  Y.  1899)  95  Fed.  429,  2  Am. 
Bankr.  Rep.  586:  In  re  Chapman,  (N.  D.  Ga. 

1900)  90  Fed.  395,  3  Am.  Bankr.  Rep.  607; 
Owen  r.  Brown,  <8th  Cir.  1903)  120  Fed. 
812,  57  C.  C.  A.  180,  9  Am.  Bankr.  Rep.  717; 
In  re  Mero,  (D.  C.  Conn.  1904)  128  Fed.  630, 
12  Am.  Bankr.  Rep.  171. 

The  statute  does  not  mean  that  valid  judg* 
ment  liens  on  real  property  acquired  before 
the  passage  at  the  act,  or  more  than  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  shall  be  vacated ;  or  that  the  due 
enforcement  of  such  liens  by  execution  shall 
constitute  an  illegal  preference  ar  an  act  of 
bankruptcy.  Owen  v.  Brown,  (8tli  Cir. 
1903)  120  Fed.  812,  57  CL  C.  A.  180,  9  Am. 
Bankr.  Rep.  717.  See  also  In  re  Chapmaii« 
<N.  D.  Oa.  1900)  99  Fed.  305,  S  Am.  Bankr. 
Rep.  607. 


(4)  ^General  assignment  —  appointment  of  receiver  or  trustee.']  made  a 
funeral  tissignment  for  the  benefit  of  his  ereditors^  or,  being  insolTent,  ajpplied 
for  a  receiTcr  or  trustee  for  his  property  or  because  of  insolvency  a  receiver  or 
trustee  has  been  put  in  charge  of  his  property  under  the  laws  of  a  State,  of  a 
Territory,  or  of  the  United  States ;  or  [(amended  1903)  SM  Btat.  L.  797.] 
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489. 
IT.  AFMlNTMEIfT   OP    RfiCEireift    Oft    llttTStMC, 
490. 

I.  AssiGifMEinr  )N3iSi  BksNfe:rtT  o»  CBfeDiiioRa. 

Tlie  tautidng  of  a  i:to'6ril  a88i^;iiineiit  fbr  \bt 
beaallt  of  ctMiUrs  cohstitUteti  an  dct  0!  bfthk- 
rupt6y,  ott  th^  pArt  of  the  aasi^Or,  und^r 
8«etibn  do  U).  Georgte  M.  Wedt  Cd.  r.  Ijea-, 
(1899)  174  U.  S.  590,  19  S.  Ct.  836,  43  t). 
S.  (L.  ed.)  \i^%,  2  Am.  BAnkr,  Rep.  468, 
affirming  (D.  C.  Va.  1899)  91  Fed.  237,  1 
Alb.  Bankr.  Hep.  261;  Randolph  v.  ScrUjo^gd, 
(1903)  190  tJ.  S.  633,  23  iS.  Ct.  710,  47  U:  9. 
(L.  ed.)  1165,  10  Am.  Bankr.  Rep.  1;  firay 
t^.  Cobb,  (E.  D.  N.  C.  1898)  91  Fed.  i02,  1 
Aln.  Bankr.  Hep.  153;  In  re  Siteversi  (fe.  \y* 
Mo.  1899)  91  Fed.  366,  1  Am.  Bankr.  H)ep. 
117;  Davis  V.  Bohle,  (8th  Cir.  1899)  92  Fed. 
31S5,  34  C.  C.  A.  872,  1  Am.  Bankr.  Rep.  412; 
In  re  Gutwillig,  (2d  Cir.  1899)  92  Fed.  33T, 
34  C.  C.  A.  377,  1  Am.  Bankr.  Rep.  388 ;  In 
re  Romahow,  (D.  C.  Maas.  1899)  92  Fed. 
510,  1  Am.  Bankt.  Rep.  461;  Chemical  Kat. 
Bank  v.  Mfeycr,  (E.  D.  N.  Y.  1899)  9^  Fed. 
896,  1  Am.  Bankt.  Rep.  565;  Leidtgh  Car- 
riage Co.  r.  Stengel,  (6th  Cir.  1899)  95  Fed. 
645,  37  C,  C.  A.  210,  2  Am.  Bankr.  Itep.  883; 
In  re  MeyiSr,  (2d  Cir.  189&)  98  Fed.  9TB,  39 
0.  C.  A.  368,  3  Am.  Bahkr.  R^p.  559;  Ruhi- 
sey,  etc.,  (^.  1?.  Novelty,  etd.,  Mfg.  C!b.,  (B. 
D.  Mo.  1899)  99  Fed.  699,  3  Am.  Bahkr.  Rep. 
704;  Clark  r.  American  Mfg.,  etc.,  Co.,  (4th 
Cir.  1900)  101  F^d.  962,  42  C;  C.  A.  120,  4 
Am.  Battkr.  Rep.  351;  In  re  Greett,  (E.  D. 
Pa.  IdOl)  i06  Fed.  313,  5  Am.  Bankr.  Itfep. 
•848;  Green  River  Deposit  Bdnk  r.  Craig* 
(W.  D.  Ky.  1901)  110  Fed.  137,  6  Am. 
Bankr.  rfep.  381;  Day  r.  Beck,  etc.,  Hardware 
Cd.i  (5th  Cir.  1902)  114  Fed.  834,  82  C.  C. 
A.  468,  8  AM.  Bankr.  Rfep.  175:  Suthm«!r§  i?. 
Abbott,  (8th  Cil-.  1903)  122  Fed.  36,  68  C. 
C.  A.  362,  10  Am.  Banki-.  Reji.  254;  In  re 
Chate,  (l^t  Cir;  1903)  124  Wd.  753,  59  C.  C. 
A.  629,  10  Am.  BankK  Sep.  677;  In  re 
KfiigM,  (W.  D.  Ky.  190^)  125  Fed.  35,  11 
Am.  Bahkr.  Rep.  6;  Artnistbh  Irttli,  etc.,  Co. 
r.  Anriiaion  llolling  Mill  Co.,  (N.  D.  Ala. 
1903)  125  Fed.  974,  11  Am.  Bdrtkr.  R^;  200; 
IH  ffe  Moetich,  etd.,  Co^  (2d  Cir.  19(14)  130 
Fed.  685,  60  C.  C.  A.  37,  12  Ani.  Bdnkr.  Rep. 
240;  tn  r«*  Salhaon,  (W.  D.  Mo.  1906)  143 
Fed.  ft95,  16  Am.  Bankr.  Rfep.  122:  tn  rd 
Thomlitison  Co.i  (8th  Cir.  1907)  154  PeA. 
834,  83  C.  C.  A.  550,  18  Am.  Bahkr.  Rep. 
691,  ea^pltiiniti(f  Rhmsey,  ^tc.^  C:!o.  v.  Novelty, 
eite.,  Mfg.  Co.,  (B.  D.  Mo.  1899)  b9  Fed.  699, 
3  Am.  Barikh  Rep.  704;  In  re  Fish  Broa. 
Wagoh  to.,  (8th  Cir.  19081  104  Fed.  553,  90 
C.  C.  A.  427,  26  L.  R.  A.  N.  S.  433,  ^1  Am. 
Batikr.  R«p.  14d;  Grifflh  f.  Dutton,  (Idt  Cir. 
1908)  165  Fed.  626,  91  C.  C.  A.  614,  21  Am. 
Bahkr.  Rep.  449;  Lentibx  r.  Allen-Lahe  Co., 
(l9t  Cir.  I9(te)  167  Fed.  114,  92  C.  C.  A.  Sm, 
2I  Am.  Batikr.  Rep.  648;  Canner  f.  Webfltfer 
Tappet  Co.,  (ist  at.  1909)  168  Fed.  519,  93 
C.  C.  A.  541,  21  Am.  Bahkr.  Rep.  872;  In  re 
Heraev,  (N.  D.  la.  1909)  171  Fed.  998,  22 
Aih.  Bankr.  Rep.  856;  Yutigbluth  v.  Slipper, 
(C?.  0.  A.  ^th  Cir.  1911)  186  Fed.  773:  In  re 
f^i^T^l  Lumber  Co.,  (t).  C.  Mass.  1910)   185 


Fed:  926;  Ih  re  CottHehiy  Mercantile  Co., 
(D.  C.  N.  D.  1911)   186  Fed.  462. 

The  "sfem^hil  aMlj^mienif,"  cvntemplafed 
by  Slectloa  3«  (4),  is  tb  be  taken  in  Its  generic 
sbnse,  And  tenibiraoea  any  c6nveyande,  at  coih- 
mon  latr  or  by  iitatute,  by  which  the  parties 
ihteiid  to  makie  aii  absolute  and  uncondi- 
tibnal  apprbpriation  of  the  property  etJfh- 
Veyed,  to  raise  fimds  id  pftV  the  dtbts  of  the 
vendor,  share  and  share  Alike.  In  re  Thoin* 
llhWii  Co.,  (8th  Cir.  1*07)  164  Fed.  834,  83 

C.  C.  A.  550,  18  Am.  Bankr.  Rep.  691. 

A  valid  assignment  for  all  ptirpdses  is  not 
ne^c^sa^,  under  setetibn  td  (4),'lh  brder  to 
cdiKititute  the  act  of  bailkruptcy  therein 
sl^ecilfled;  but  it  is  sutecieUt  that  the  debtof 
assigns  all  of  his  brop^rty  for  the  beiiefit  of 
his  creditors,  and  that  the  ia^lgnb^ht  was  fto 
i..ttehded.  Canner  r,  Webfettjr  Tappet-  Co., 
(1st  Cir.  1909)  168  Fed.  519,  SS  C.  C.  A.  641, 
21  Am.  Bahkh  Rep.  872;  /H  fe  Heri»eT,  (M. 

D.  la.  1909)  171  F^d.  998,  22  Am.  Bankr. 
Rep.  856;  In  re  Federal  Ltimbet  Cb.,  (D.  C. 
Mass.  1910)  185  Fed.  926;  In  fe  Cdiirtehky 
Mercantile  Co.,  (D.  C.  N.  D.  1911)  186  Fed. 
352. 

A  direct  trdnsfe^  to  tyre'ditdrs,  without  the 
intervention  of  a  thiste)^,  is  not  An  aiisign* 
meni  fdr  the  benefit  of  creditors.  Ahhistoh 
Iron,  etc.,  Co.  b,  Anniston  Rolliiig  Atill  Co., 
(^.  D.  Ala.  1903)  125  Fed.  9i4;  11  Ani. 
Bankr.  Hep.  200. 

Asaignimtot  by  coti»OTatioii.  —  Where  the 
officers  of  a  corporation,  actifig  under  the 
authority  of  a  reddlution  of  the  board  of  di- 
rectors, and  iii  pursuance  df  a  vote  tdkeii  at 
a  me^tihg  df  the  stockholders,  though  against 
the  objebtion  df  a  niinority  of  the  stock- 
holders, make  a  general  assignment  of  all 
its  property  tb  trustees  for  distribution 
among  its  br^ditdrs,  this  bonStitutes  ah  dbt 
of  bankrtiptcy.  Clark  v.  Athbi-ican  Mfg.,  etc., 
Co.,  (4th  Cir.  1900)  101  Fed.  962,  42  C.  C. 
A.  120,  4  Am.  Banki-.  Rep.  351.  See  also  In  re 
C.  Btoench,  etc.,  Co.,  (2d  Cir.  1904)  130  F^. 
8^6,  66  C.  C.  A.  37,  12  Am.  Bankr.  Rep.  240. 

But  it  has  b^eh  held  that  d  corporation'Ft 
adoption  df  resolutions  authorising  the  treas- 
urer to  convert  the  cdrpdtate  assets  into 
cash,  to  be  deposited  with  A  ti'ust  cothnany 
fbr  the  ferfeditors'  benefit,  does  ridt  cohstlthtt 
an  act  Of  bankruptcy  as  a  ^ehetal  a.^8igtl- 
nlent  for  creditors  where  the  plan  is  hot  ex- 
ecuted. In  re  Federal  Lumber  Co.,  (D.  C. 
Mass.  1910)    185  Fed.  926. 

Pkrtnersliil^S,  find  the  individual  members 
thereof,  niay  be  adjudicated  bankrupt  as  a 
resnlt  of  the  making  df  a  general  liSsignmetit 
for  the  benefit  of  creditors.  Chehiical  K^at. 
Bank  r.  Mey^r,  {K  El.  N.  Y.  1899)  92  Fed. 
896,  1  Am.  Bankr.  kep.  566:  In  re  Meter, 
(J8d  Cir  1899)  98  Fed.  976,  39  C.  C.  A.  368. 
3  Ahi.  Bankr.  Hep.  559;  tJreen  fiiver  deposit 
Bank  v.  Craig,  (W.  D.  Ky.  1901)  110  t'^d. 
137j  6  Aih.  Bahkr.  tlep.  381;  Ifl  re  Knight, 
(W.  D.  Ky.  Ito3)  125  Fed.  35,  11  Am. 
Bankr.  Rep.  6;  Yungttnth  v.  Slipper,  (C.  C. 
A.  mh  Cir.  1911)   185  Fed.  773. 

Where  d  pkrinershlp  and  the  individuals 
composing  It  make  an  assignment  for  th^ 
benefit  of  creditors,  the  act  of  bankruptcy  is 
committed  by  all.    Oreen  Rivet  Deposit  Bank 
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r.  Craig,  (W.  D.  Ky.  1901)  110  F€d.  137,  6 
Am.  Bankr.  Rep.  381. 

But  a  stipulation,  made  in  good  faith  by 
one  partner,  for  the  appointment  of  a  reeeiyer 
for  the  firm,  and  the  subsequent  transfer  of 
its  assets  by  him  to  such  receiver,  is  not  a 
general  assignment  within  the  Bankruptcy 
Act,  and  is  not  an  act  of  bankruptcy.  In  re 
Gilbert,  (D.  C.  Ore.  1902)  112  Fed.  951,  8 
Am.  Bankr.  Rep.  101. 

Preferential  or  fraudulent  intention  uniiec- 
easary.  —  A  general  assignment  for  the  bene- 
fit of  creditors  is  an  act  of  bankruptcy,  al- 
though mad£  without  preferences,  and  with- 
out actually  intending  to  defraud  creditors. 
In  re  Meyer,  (2d  Cir.  1899)  98  Fed.  976,  39 
C.  C.  A.  368,  3  Am.  Bankr.  Rep.  559.  See 
also  Wilson  r.  Nelson,  (1901)  183  U.  S.  191, 
22  S.  Ct.  74,  46  U.  S.  (L.  ed.)  147,  7  Am. 
Bankr.  Rep.  142. 

Insolvency  unnecessary.  —  In  order  to  con- 
stitute an  act  of  bankruptcy,  the  making  of 
a  general  assignment  for  the  benefit  of  cred- 
itors need  not  be  because  of  insolvency,  nor 
is  there  any  necessity  that  the  assignor 
should  be  actually  insolvent,  as  such  an  as- 
signment will  of  itself,  without  the  element 
of  insolvency,  warrant  an  adjudication  of 
bankruptcy.  George  M.  West  Co.  t?.  Lea, 
(1899)  174  U.  8.  590,  19  S.  Ct.  836,  43  U.  S. 
(L.  ed.)  1008,  2  Am.  Bankr.  Rep.  463,  a/- 
firming  (E.  D.  Va.  1899)  91  Fed.  237,  1  Am. 
Bankr.  Rep.  261;  Bray  v.  Cobb,  (E.  D.  N. 
C.  1898)  91  Fed.  102,  1  Am.  Bankr.  Rep.  153; 
Leidigh  Carriage  Co.  v.  Stengel,  (6th  Cir. 
1899)  95  Fed.  637,  37  C.  C.  A.  210,  2  Am. 
Bankr.  Rep.  385;  Green  River  Deposit  Bank 
f.  Craig,  (W.  D.  Ky.  1901)  110  Fed.  137,  6 
Am.  Bankr.  Rep.  381 ;  Couts  r.  Townsend, 
(W.  D.  Kv.  1903)  126  Fed.  249,  11  Am. 
Bankr.  Rep.  126;  In  re  Sully,  (S.  D.  N.  Y. 
1905)   142  Fed.  895,  15  Am.  Bankr.  Rep.  304. 

II.  Appointment  of  Receiveb  or  Tbustke. 
Appointment  of  receiver  or  trustee.— Where 
an  insolvent  debtor  applies  for  the  appoint- 
ment of  a  receiver  or  trustee  for  his  prop- 
erty, or  where  because  of  insolvency  a  receiver 
or  trustee  has  been  put  in  charge  of  his  prop- 
erty, under  the  laws  of  the  state  or  territory, 
or  of  the  United  States,  the  debtor  becomes 
amenable  to  adjudication  as  a  bankrupt  un- 
der section  3a  (4).  In  re  Knight,  (W.  D. 
Ky.  1903)  125  Fed.  35,  11  Am.  Bankr.  Rep. 
6:  Lowenstein  v.  Henry  McShane  Mfg.  Co., 
(D.  C.  Md.  1904)  130  Fed.  1007,  12  Am. 
Bankr.  Rep.  601;  Blue  Mountain  Iron,  etc.. 
Co.  r.  Portner,  (4th  Cir.  1904)  131  Fed.  57, 
65  C.  C.  A.  295,  12  Am.  Bankr.  Rep.  559; 
In  re  Douglas  Coal,  etc.,  Co.,   (E.  D.  Tenn. 

1904)  131  Fed.  769,  12  Am.  Bankr.  Rep.  543 
(see  master's  report);  In  re  Hercules  Atkin 
Co.,  (E.  D.  Pa.  1904)  133  Fed.  813,  13  Am. 
Bankr.  Rep.  369;   In  re  Spalding,    (2d  Cir. 

1905)  139  Fed.  244,  71  C.  C.  A.  370,  14  Am. 
Bankr.  Rep.  129;  In  re  C.  H.  Bennett  Shoe 
Co.,  (D.  C.  Conn.  1905)  140  Fed.  687,  15 
Am.  Bankr.  Rep.  497;  In  re  International 
Coal  Min.  Co.,  (E.  D.  Pa.  1906)  143  Fed.  666, 
16  Am.  Bankr.  Rep.  309;  Hooks  v.  Aldridge, 
(5th  Cir.  1906)  145  Fed.  866,  76  C.  C.  A. 
409,  16  Am.  Bankr,  Rep,  658;  Beattv  r.  An- 


dersen Coal  Min.  Co.,  (1st  Cir.  1906)  150 
Fed.  293,  80  C.  C.  A.  181,  17  Am.  Bankr.  Rep. 
738;  In  re  Belfast  Mesh  Underwear  Co.,  (D. 
C.  Conn.  1907)  153  Fed.  224,  18  Am.  Bankr. 
Rep.  020;  In  re  Sterlingworth  R.  Supplv  Co.. 
(E.  D.  Pa.  1908)  104  Fed.  591,  21  Am.  Bankr. 
Rep.  342;  In  re  Perry  Aldrich  O).,  (D.  C. 
Mass.  1908)  105  Fed.  249,  21  Am.  Bankr. 
Rep.  244;  In  re  Electric  Supply  Co.,  (S.  D. 
Ga.  1909)  175  Fed.  612,  23  Am.  Bankr.  Rep. 
647;  /n  re  Kennedy  Tailoring  Co.,  (E.  D. 
Tenn.  1909)  175  Fed.  871,  23  Am.  Bankr. 
Rep.  656;  Matter  of  Edward  G.  Milbury  Co.. 
(S.  D.  N.  Y.  1904)  11  Am.  Bankr.  Rep.  523; 
Matter  of  International  Mercantile  Agency, 
(D.  C.  N.  J.  1905)  13  Am.  Bankr.  Rep.  725; 
In  re  Pickens  Mfg.  Co.,  (N.  D.  Ga.  1908)  20 
Am.  Bankr.  Rep.  202;  In  re  Hecoz,  (8th  Cir. 
1908)   21  Am.  Bankr.  Rep.  314. 

Receivers  are  "put  in  charge  "  of  the  prop- 
erty of  a  defendant  when  the  decree  appoint- 
ing them  is  entered,  although  they  do  not 
qualify  nor  take  actual  possession  of  the  prop- 
erty until  later;  and  the  four  months  period 
within  which  a  petition  in  bankruptcy  based 
on  such  appointment  as  an  act  of  bankruptcy 
must  be  filed,  runs  from  the  date  of  such  de- 
cree. In  re  Perry  Aldrich  Co.,  (D.  C.  Mass. 
1908)   165  Fed.  249,  21  Am.  Bankr.  Rep.  244. 

Appointment  of  temporary  receiver,  —  The 
Bankruptcy  Act  draws  no  distinction  between 
temporary  and  permanent  receivers;  but  it 
makes  the  simple  fact  of  a  receiver  having 
been  placed  in  charge  of  the  defendant's  prop- 
erty, on  the  ground  of  insolvency,  an  act  of 
bankruptcv.  Blue  Mountain  Iron,  etc.,  Co. 
V.  Portner,  (4th  Cir.  1904)  131  Fed.  67,  65 
C.  C.  A.  295,  12  Am.  Bankr.  Rep.  559;  In  re 
Kennedy  Tailoring  Co.,  (E.  D.  Tenn.  1909), 
175  Fed.  871,  23  Am.  Bankr.  Rep.  656. 

It  is  only  where  a  receiver  has  been  ap- 
pointed in  another  court  because  of  insol- 
vency, as  that  term  is  defined  in  the  bank- 
ruptcy law,  or  where  the  debtor  on  his  own 
initiative  has  applied  for  the  appointment  of 
a  receiver  or  custodian  of  his  property,  that 
an  act  of  bankruptcy  under  section  3a  (4) 
has  been  committed.  In  re  Edward  Ellsworth 
Co.,  ( W.  D.  N.  Y.  1909)  173  Fed.  699,  23  Am. 
Bankr.  Rep.  284. 

Liqnidatmg  trustees.  —  Section  3a  (4)  does 
not  mean  exclusively  that  a  trustee  must  have 
been  put  in  charge  by  order  of  a  court;  but 
it  embraces  as  well  a  case  where  liquidating 
trustees  have  been  elected  by  an  insolvent 
company  or  corporation,  as  provided  by  the 
statute  under  which  it  is  organized.  In  re 
Hercules  Atkin  Co.,  (E.  D.  Pa.  1904)  133 
Fed.  813,  13  Am.  Bankr.  Rep.  369.  See  also 
In  re  C.  H.  Bennett  Shoe  Co.,  (D.  C.  Conn. 
1905)   140  Fed.  687,  15  Am.  Bankr.  Rep.  497. 

Sheriff  substituted  for  receiver  or  trustee. 
—  Where,  under  a  state  statute,  the  property 
of  an  insolvent  is  placed  in  the  hands  of  the 
sheriff  who  was  required  to  distribute  the  net 
proceeds  thereof  among  the  creditors  accord- 
ing to  the  rules  established  in  insolvency 
cases,  it  was  said  that  the  sheriff,  in  such 
case,  was  merely  a  substitute  for  the  receiver 
or  trustee  specified  in  the  bankruptcy  law. 
In  re  International  Coal  Min.  Co.,  (B.  D.  Pa. 
1976)  143  Fed.  665,  16  Am.  Bankr.  Rep.  309. 
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No  ''intent"  is  necessary  under  section 
3a  (4).  Wilson  v.  Nelson,  (1901)  183  U.  S. 
191,  22  S.  Ct.  74,  46  U.  S.  (L.  ed.)  147,  7  Am. 
Bankr.  Rep.  142. 

Insolvency  essential.  —  The  mere  appoint- 
ment of  a  reeeiver  or  trustee  does  not  of  it- 
self constitute  an  act  of  bankruptcy.  In 
order  to  come  within  the  meaning  of  section 
3o  (4)  it  is  necessary  that  the  appointment 
of  a  receiver  or  trustee  be  made  because  of  the 
debtor's  insolvency,  or  that  such  receiver  or 
trustee  was  applied  for  by  the  debtor  while 
insolvent.  In  re  Douglas  Coal,  etc.,  Co.,  (£. 
D.  Tenn.  1904)  131  Fed.  769,  12  Am.  Bankr. 
Rep.  539;  In  re  Spalding,  (2d  Cir.  1905)  139 
Fed.  244,  71  C.  C.  A.  370,  14  Am.  Bankr. 
Rep.  129;  Zugalla  v.  International  Mercan- 
tile Agency,  (3d  Cir.  1906)  142  Fed.  927,  16 
Am.  Bankr.  Rep.  67;  Moss  Nat.  Bank  r. 
Arend,  (6th  Cir.  1906)  146  Fed.  351,  76  C. 
G.  A.  629,  16  Am.  Bankr.  Rep.  867;  In  re 
Golden  Malt  Cream  Co.,  (7th  ar.  1908)  164 
Fed.  326,  90  C.  C.  A.  258,  21  Am.  Bankr.  Rep. 
36;  In  re  Perry  Aldrich  Co.,   (D.  C.  Mass. 

1908)  165  Fed.  249,  21  Am.  Bankr.  Rep.  244; 
In  re  Edward  Ellsworth  Co.,   (W.  D.  N.  Y. 

1909)  173  Fed.  699,  23  Am.  Bankr.  Rep.  284; 
In  re  Hudson  River  Electric  Power  Co.,  (N. 
D.  N.  T.  1900)  173  Fed.  934,  21  Am.  Bankr. 
Rep.  915;  In  re  Boston,  etc.,  Min.  Co.,  (D.  C. 
Mass.  1909)  181  Fed.  422,  24  Am.  Bankr. 
Rep.  923. 

A.%  to  what  constitutes  insolvency,  see  the 
annotation  under  section  la  (15),  infra,  p. 
465. 


Insolvency  need  not  he  sole  reason  for  ap- 
pointment  of  receiver,  —  If  insolvency,  either 
as  a  distinct  ground  of  proceeding,  or  as 
coupled  with  others,  was  one  pf  the  substan- 
tial reasons  for  the  appointment  of  a  re- 
ceiver, the  case  comes  within  the  treasonable 
construction  of  the  statute.  Beatty  v.  Ander- 
sen Coal  Min.  Co.,  (1st  Cir.  1906)  150  Fed. 
293,  80  C.  C.  A.  181,  17  Am.  Bankr.  Rep.  738. 

UntH  the  amendments  of  1903  to  the  Bank- 
ruptcy Act  the  appointment  of  a  receiver  for 
the  property  of  an  insolvent,  whether  an  in- 
dividual or  a  corporation,  was  not  of  itself 
an  act  of  bankruptcy;  and  this  was  so 
whether  the  appointment  was  made  upon  the 
application  of  the  insolvent  or  upon  the  ap- 
plication of  creditors.  In  re  Baker-Ricketson 
Co.,  (D.  C.  Mass.  1899)  97.  Fed.  489,  4  Am. 
Bankr.  Rep.  605;  In  re  Empire  Metallic  Bed- 
stead Co.,  (2d  Cir.  1899)  98  Fed.  981,  39  C. 
C.  A.  372,  3  Am.  Bankr.  Rep.  575;  In  re 
Harper,  (S.  D.  N.  Y.  1900)  100  Fed.  266,  3 
Am.  Bankr.  Rep.  804;  In  re  Henry  Zeltner 
Brewing  Co.,  (S.  D.  N.  Y.  1902)  117  Fed. 
799,  9  Am.  Bankr.  Rep.  63;  In  re  Wilming- 
ton Hosiery  Co.,  (D.  C.  Del.  1903)  120  Fed. 
179,  9  Am.  Bankr.  Rep.  579,  (D.  G.  Del. 
1903)  120  Fed.  180,  9  Am.  Bankr.  Rep.  681; 
In  re  Burrell,  (2d  Cir.  1008)  123  Fed.  414,  59 
C.  C.  A.  508,  9  Am.  Bankr.  Rep.  625;  Sea- 
board Steel  Casting  Co.  v.  William  R.  Trigg 
Co.,  (E.  D.  Va.  1903)  124  Fed.  75,  10  Am. 
Bankr.  Rep.  594;  In  re  Spalding,  (2d  Cir. 
1905)  139  Fed.  244,  71  C.  0.  A.  370,  14  Am. 
Bankr.  Rep.  129. 


(5)  \_Admitting  inability  to  pay.]  admitted  in  writing  his  inability  to  pay 
his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on  that  ground. 
1(1898)  SO  Stat.  L.  5-^6.] 


An  admission  in  writing  of  the  inability  to 
pay  debts,  and  the  willingness  to  be  adjudged 
a  bankrupt  on  that  ground,  eonetitutes  an 
act  of  bankruptcy,  under  section  3a  (5), 
which  will  warrant  an  adjudication  of  bank- 
ruptcy on  a  petition  filed  in  involuntary  pro- 
ceedings. In  re  Bates  Mach.  Co.,  (D.  C. 
Mass.  1899)  91  Fed.  625,  1  Am.  Bankr.  Rep. 
129;  In  re  Marine  Mach.,  etc.,  Co.,  (S.  D.  N. 
Y.  1899)  91  Fed.  630,  1  Am.  Bankr.  Rep. 
421;  In  re  T.  L.  Kelly  Dry-(3oods  Co.,  (E. 
D.  Wis.  1900)  102  Fed.  747,  4  Am.  Bankr. 
Rep.  528;  In  re  Peter  Paul  Book  Co.,  (W.  D. 
N.  Y.  1900)  104  Fed.  786,  5  Am.  Bankr.  Rep. 
105;  In  re  Kersten,  (E.  D.  Wis.  1901)  110 
Fed.  929,  6  Am.  Bankr.  Rep.  516;  In  re 
Mutual  Mercantile  Agency,  (S.  D.  N.  Y. 
1901)  111  Fed.  152,  6  Am.  Bankr.  Rep.  607; 
In  re  Wilmington  Hosiery  Co.,  (D.  C.  Del. 
1903)  120  Fed.  179,  9  Am.  Bankr.  Rep.  579; 
In  re  C.  Moench,  etc.,  Co.,  (W.  D.  N.  Y. 
1903)  123  Fed.  965,  10  Am.  Bankr.  Rep.  590; 
Brinkley  v.  Smithwick,  (E.  D.  N.  C.  1903) 
126  Fed.  686,  11  Am.  Bankr.  Rep.  500;  In  re 
C.  Moench,  etc.,  Co.,  (2d  Cir.  1904)  130  Fed. 
685,  66  C.  C.  A.  37,  12  Am.  Bankr.  Rep.  240; 
In  re  Duplex  Radiator  Co.,  (S.  D.  N.  Y. 
1906)  142  Fed.  906,  15  Am.  Bankr.  Rep.  324; 
Cresaon,  etc.,  Coal,  etc.,  Co.  v.  Stauffer,  (3d 
Cir.  1906)  148  Fed.  981,  78  C.  C.  A.  609,  17 
Am.  Bankr.  Rep.  573;  In  re  Lisk  Mfg.  Co., 
(W.  D.  N.  Y.  1908)    167  Fed.  411,  21  Am. 


Bankr.  Rep.  674;  Matter  of  Riley,   (E.  D. 
Mich.  1905)   15  Am.  Bankr.  Rep.  159. 

Insolvency  unnecessary,  —  Wliere  a  corpo- 
ration by  a  vote  of  its  directors  declared  its 
inability  to  pay  its  debts,  and  its  willingness 
to  be  adjudged  a  bankrupt  on  request  of  cer- 
tain creditors,  it  was  held  that  the  latter 
were  entitled  to  have  tiie  corporation  ad- 
judged a  bankrupt  without  regard  to  its  sol- 
vency. In  re  C.  Moench,  etc.,  Co.,  (W.  D. 
N.  Y.  1903)  123  Fed.  965,  10  Am.  Bankr. 
Rep.  590;  In  re  Duplex  Radiator  Co.,  (S.  D. 
N.  Y.  1906)  142  Fed.  906,  15  Am.  Bankr. 
Rep.  324. 

Admission  must  he  in  writing,  —  An  aver- 
ment that  "  the  debtor  admitted  his  inability 
to  pay  his  debts"  has  been  held  to  be  in- 
sufficient; it  being  necessary,  under  section 
3a  (5),  that  the  admission  of  inabill^  to 
pay  should  be  in  writing,  together  wi&i  a 
written  acknowledgment  of  wifiingness  to  be 
adjudged  bankrupt  on  that  ground.  Conway 
V.  German,  (4th  Cir.  1908)  166  Fed.  67,  91 
C.  C.  A.  653,  21  Am.  Bankr.  Rep.  577. 

Qualified  admission  insufficient,  —  Where 
a  corporation  authorized  one  of  its  officers 
to  appear  on  behalf  of  the  company  in  the 
federal  court,  and  make  the  admission  of  in- 
solvency contemplated  by  the  statute,  "in 
the  event  of  an  involuntary  petition  in  bank- 
ruptcy being  filed  against  said  company,''  it 
was  held  tbat  this  was  not  such  an  unquali- 
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ficd  admission  At  is  required  by  th«  act,  and 
|h«refore  not  an  act  of  bankrmitGy  on  th« 
part  of  the  corporation.  In  re  Baker^Ricket- 
Bon  (>>.»  (D.  C.  Mau.  1890)  07  Fed.  460,  4 
Am.  Bankr.  Rep.  00& 

Avthority  to  make  adausuon.  —  In  order 
to  warrant  an  adjudication»  under  aeotion  3a 
(o)k  it  mu«t  appear  that  the  neoessary  ad- 
miasion  was  made  by  one  having  ample  au- 
thority for  that  purpose]  thua  where  the  ad- 
minsion  haa  been  made  by  a  partner,  or  by  an 
officer  of  a  oorporation,  in  exceaa  of  his 
powers,  an  adjudication  cannot  bt  based 
thereon.  im  re  Bates  >taoh.  Co.,  <D.  C. 
Mass.  1800)  01  Fed.  025,  1  Am.  Bankr.  Rep. 
120;  In  re  Kersten,  (£.  D.  Wis.  1901)  110 
Fed»  020,  8  Am.  Bankr.  Rep.  516;  In  re 
Quarte  Gold  Min.  Co..  <D.  C.  Ore.  1007)  157 
Fed.  24d,  10  Am.  Bankr.  Rep.  607;  In  re  Bur- 
bank  Co.,  (D.  C.  N.  H.  1900)    168  Fed.  710, 

21  Am.  Bankr.  Rep.  838;  In  re  Southern 
Steal  Co.,   (N.  IX  Ala.  1900)    169  Fed.  702, 

22  Am.  B«nkr.  Rep,  476. 

Admieeion  authorited  mt  regular  meeting, 
—  De  favto  officers  have  the  power,  at  a 
legally  convened  meeting,  to  admit  in  writ- 


ing the  inability  of  thair  aorporation  to  pay 
its  debts  and  its  willingness  to  be  adjudged 
bankrupt  In  re  Lisk  Mlg.  Co.,  (W.  D.  N. 
Y.  1008)  167  Fed.  411,  21  Am.  Bankr.  Rep. 
674;  Matter  of  Riley,  (£.  D.  Mieh.  1905)  15 
Am.  Bankr.  Rep.  150. 

An  officer  o/  a  eorporation  cannot  commit 
an  act  of  banxruptcy  in  ite  name  and  behalf 
by  admitting  its  inabilify  to  pay  its  debts 
and  its  willingness  to  be  adjudged  a  bank- 
rupt on  that  ground,  without  express  author- 
ity. In  re  Burbank  Co.,  (D.  C.  N.  H.  lOOi- 
168  Fed.  719,  21  Am.  Bankr.  Rep.  838;  In  re 
Southern  Steel  Co.,  <N.  D.  Ala.  1909)  lOu 
Fed.  702,  22  Am.  Bankr.  Rep.  476. 

A  resolution  adopted  hp  the  hoard  of  d«- 
reotora  of  a  corporation  authorising  an  at- 
tomep  to  represent  the  corporution  generally 
in  any  bankruptcy  proceedings  pending  of 
that  may  be  brought,  and  in  his  discretion 
to  agree  to  the  appointment  of  receivers,  does 
not  constitute  an  act  of  bankruptcy  on  the 
part  of  the  corporation,  nor  does  it  authoriae 
the  attorney  to  commit  such  act  in  its  behalf. 
In  re  Southern  Steel  C6.,  (N.  D.  Ala.  lOOil) 
too  Fed.  702,  22  Am.  Bankr.  Rep.  476. 


b  [Petition  to  be  filed  within  four  months.']  A  petition  may  be  filed  against 
a  perdon  who  is  insolvent  and  who  has  committed  an  act  of  balikrupti^  withitt 
four  months  after  the  commission  of  such  act.  Such  time  shall  not  expire  until 
fmir  months  after  [{1398)  SO  Stat.  L.  5^6.] 

mptcy  was  committed,  and  to  iaelttd^  tbe 
day  on  which  the  petition  was  filed.  In  f9 
Stevenson,  (D.  C.  Del.  1899)  94  Fed.  110,  2 
Am.  Bankr,  Rep.  66;  In  re  Dupree,  (E.  D. 
K.  C.  1899)  97  Fed.  28,  8  Am.  Bankr.  Rep. 
321  aote*  In  re  Mingo  Valley  Creamery  Ai» 

soc.,  (E.  D.  Pa.  1000)  100  Fed.  283.  4  Am. 
Bankr.  Rep.  67;  Citizens'  Bank  v.  W.  C.  1)6 
Pauw  Co.,  (7th  Cir.  1901)  106  Fid.  O20»  5 
Am.  Bankr.  Rep.  846;  In  rt  Xuabaum^  (N. 
D.  N.  Y.  1007)  162  Fed.  686,  18  Am.  Bankr. 
Rep.  508;  In  re  Tonawanda  St.  Planing  Mill 
Co.,  (W.  D.  N.  Y.  1901)  6  Am.  Baakr.  Rep. 
38. 

Thua  wbere  a  general  assignment  waa 
made  oa  Oct.  1,  at  10«08  a.  ic.,  and  Ibe  patt* 
tion  in  bankruptcy  Waa  filed  at  4.46  p.  K. 
on  Feb.  1  following,  it  was  held  that  the  fll* 
ing  waa  within  the  four  mo&tha  period.  In 
re  Toaawaada  St.  Planing  MiU  CX).,  (W.  IX 
N.  Y.  1901)  6  Am.  Bankr.  Rep.  38. 


€rM8*Tetetenf6e9:    As  to 

Computation  of  time  generally,  se«  MC^ 
tion  31,  infra,  p.  653. 

Preparation  and  filing  of  the  petition  in 
bankruptcy  generally,  and  practice 
thereon,  see  the  several  subdivisions  of 
section  18,  infra,  p.  579,  and  section  59. 

StetioB  3b  ba8  no  falatioa  to  tha  prorteg 
of  debts  agaiatt  the  bankrupt's  estate,  or  to 
the  surrender  Of  preferences,  but  only  fixes  a 
limitation  for  the  filing  of  an  involuntary 
petition.  Little  u.  HolTey-Brooks  Hardware 
Co.,  (6th  Cir.  1004)  188  Fed.  874,  67  C.  C. 
A.  46,  18  Am.  Bankr.  Rep.  422. 

Coiapatatloa  of  time«-^In  computing  the 
time  within  which  an  involuntary  petition 
in  bankruptcy  must  be  filed,  it  has  been  quite 
g«»nerally  held  that,  in  accordance  with  sec* 
tion  31,  the  time  is  to  be  so  computed  as  to 
eicHwde  th^  dav  on  which  the  ACt  of  bank- 


(1)  [Date  of  recording  transfer.']  the  date  of  the  reoording  or  regiatering 
of  the  transfer  or  assignment  when  the  aet  consists  in  having  made  a  trlmsfer 
of  any  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors  or 
for  the  purpose  of  giving  a  preference  as  hereinbefore  provided,  or  a  general 
ft^signinent  for  the  benefit  of  his  creditors,  if  by  law  such  recording  or  register* 
ing  is  required  or  permitted,  or,  if  it  is  not,  from  the  date  when  the  beneficiary 
takes  notorious,  exclusive,  or  continuous  poaseasion  of  the  properly  unless  the 

fetitioning  creditors  have  received  actual  notice  of  such  transfer  or  Assignment 
(1808)  30  Stat  L.  646.] 

The  proTifioni  of  aeetiona  3  and  60  are  to  the  preference  referred  to  in  section  60.  sub* 
bt  read  togttliar,  AMien  so  read  there  can  be  divisions  o  and  6,  is  the  same  as  that  referred 
ao  permissible  question  hut  that  the  date  of      to  in  section  3b.      Long  P.  Farmers'  State 
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Bank,  (8th  Clr.  1900)  147  Fed.  860,  77  G.  C. 
A.  588,  9  L.  K.  A.  N.  8.  ft86,  17  Am.  Bankr. 
Rep.  103;  In  re  Bird,  (D.  C.  Minn.  1910) 
180  Fed.  929. 

The  words  *^Ukei  notorioiis,  ezoliitlve,  or 
contiBttoui  pOtteMioa  **  must  be  eonstrued  to 
mean  such  possession  as  tlie  property  i*  sub- 
eeptible  of,  and  such  as  is  usual  and  ordi- 
nary, unaeeompaaicd  by  aots  or  eonduot 
tending  to  eoncsal  its  ownership.  Any  oon- 
struetfon  which  would  plaoe  intangible  forms 


of  personal  property  on  a  plane  with  tangi- 
ble property  would  lead  to  mischieYotts  and 
serious  inter ferenee  with  business  and  com- 
mercial transactions,  which  it  cannot  be  as- 
sumed was  contemplated  by  Congress.  In  re 
Bogen,  (S.  D.  Ohio  1904)  134  ¥^d.  1019,  13 
Am.  Bankr.  Rep.  529. 

Whothor  reeording  or  f  egitteting  ia  M^viltd 
depends  on  the  law  of  iSe  state.  See  the 
oases  cited  to  this  effeot  under  section  60«. 


c  [Defense  of  solvency.']  It  shall  be  a  complete  defense  to  any  pK)aeedixig8 
in  bankruptcy  instituted  under  the  first  subdivision  of  this  section  to  allege  and 
prove  that  the  party  proceeded  against  was  not  insolvent  as  defined  in  this  Act 
at  the  time  of  the  filing  the  petition  against  him,  and  if  solvency  at  such  date  is 
proved  by  the  alleged  bankrupt  the  proceedings  shall  be  dismieaed,  and  under 
aiiid  subdivision  one  the  burden  of  proving  solvency  shall  be  on  the  aUegad 
bankrupt  i{1898)  SO  SUU  i.  5^7.] 


Cvo9B^teterenee»:    As  to 

Setting  up  defense  to  petition,  see  see- 

tion  18  ^,  c,  and  ^,  infra,  p.  581  et  seq. 
What  constitutes  insolvency,  see  section 

la  (15))  tiijrr«»  p.  400. 

Solvency  as  a  defense.  —  Under  section  3c, 
the  solvency  of  the  debtor  constitutes  a  com- 
plete defense  to  a  proeeeding  in  bankruptcy 
instituted  under  section  3a  ( i) .  In  re  Bloch, 
(84  Cir.  1901)  109  Fed.  790,  48  C.  C.  A.  660, 
6  Am,  Bankr.  Rep.  300;  In  re  Gilbert,  (D. 
C.  Ore.  1902)  Ui  Fed.  951,  8  Am.  Bankr. 
Rep,  101;  In  re  Doseher,  (E.  P.  N.  Y,  1902) 
ISO  Fed.  408,  9  Am.  Bankr.  Rep.  547;  Troy 
Wagon  Works  v.  Vastbinder,  (M.  P.  Pa. 
1904)  130  Fed.  23R,  12  Am,  Bankr.  Rep.  352; 
McGowan  i?.  Knittel,  (3d  Cir.  1906)  137  Fed. 
463,  69  C.  C.  A.  596,  15  Am.  Bankr.  Rep.  1, 
reverting  (E.  D.  Pa,  1005)  134  Fed.  498,  14 
Am.  Bankr.  Rep.  200;  In  re  HartweU  Oil 
Mills,  (N.  P,  Ga.  1908)  165  Fed.  555,  21  Am. 
Bankr.  Rep.  586;  In  re  C.  W.  Asohenbacb 
Co..  (2d  Cir.  1909)  174  Fed.  396,  98  C.  C. 
A.  290,  23  Am,  Bankr.  Rep.  95 ;  In  re  Pickens 
Mfg.  Co.,  (D.  C.  Ga.  1908)  20  Am.  Bankr, 
Rep.  202. 

rrima  facie  evidence  of  intent  to  prefer 
may  he  rebutted  by  proof  that  the  debtor 
was  ip^orant  of  his  insolvency.  In  re  Bloch, 
(2d  Cir.  1901)  109  Fed.  790,  6  Am.  Bankr. 
Rep.  300;  In  re  Gilbert,  (D.  C.  Ore.  1902) 
112  Fed.  95),  8  Am.  Bankr.  Rap.  101. 

Admitiaion  of  insolvency  in  anewer,  — 
Where  a  bankrupt  admitted  his  insolvency 
in  his  answer  to  an  involuntary  bankruptcy 
petition,  it  was  held  that  his  willingness  to 


be  adjudged  a  bankrupt  on  that  ffround 
might  be  inferred.  Brinkley  t,  Smiuiwich, 
(E.  P,  N.  C.  1903)  126  Fed,  686.  11  Am. 
Bankr.  Rep.  500. 

The  words  ^mder  the  fiiet  svhdivitioa  of 
this  section  "  do  not  refer  to  paragraph  a  of 
the  section,  defining  acts  of  banknipt^i  as  a 
whole,  but  to  subdivision  1  of  such  para- 
graph, which  makes  the  conveyance,  transfer, 
concealment,  or  removal  of  property  witii  in- 
tent to  hinder,  delay,  or  defraud  creditors, 
an  act  of  bankruptcy.  George  M.  West  Co. 
17.  Lea,  (189!))  Ii4  U.  S,  500,  19  S.  Ct  896, 
46  U.  S.  (L.  ed.)  1098,  2  Am,  Bankr.  Rep. 
^63;  Acme  Food  Co.  t\  Meier,  (6th  Cir.  1907) 
153  Fed.  74,  82  C.  C.  A.  ZOS,  18  Am.  Bankr. 
Rep.  550. 

What  ccnstltutc^  inaelTSQcy  has  been  oou- 
sidered  under  section  la  (15),  eupra^  p.  405. 

Value  of  property  fraudulently  ana  preft 
erentially  transferred*  —  Where  conveyances 
of  property  by  an  alleged  bankrupt  are 
charged  as  acts  of  bankruptcy,  under  both 
Bubdivisions  1  and  2  of  section  3,  as  made 
with  intent  to  defraud,  and  also  as  prefer- 
ences, the  value  of  the  property  thus  con- 
veyed is  not  to  be  compuied  in  determining 
the  question  of  solvency  at  the  time  of  the 
filing  of  the  petition  as  a  defense  under  the 
Qrst  subdivision;  but  if  the  oenvey^noes  aio 
found  not  to  have  been  fraudulent,  the  value 
of  such  property  is  to  be  considered  in  deter- 
mining the  question  of  solvency  or  insolvency 
when  The  conveyances  were  made  under  sub- 
division 2.  Acme  Food  Co.  r.  Meier,  (0th 
Cir.  1007 )  153  Fed.  74,  62  C.  C.  A.  208,  18 
Am.  Bankr.  Rep.  550. 


d  ^Person  denying  insolvency.']  Whenever  a  person  against  whom  g  petition 
has  been  filed  as  hereinbefore  provided  under  the  second  and  third  subdivisions 
of  this  section  takes  issue  with  and  denies  the  allegation  of  his  insolvency,  it 
shall  be  his  duty  to  appear  in  court  on  the  hearing,  with  his  books,  papers,  and 
accounts,  and  anbrnit  to  an  examination,  and  give  testimony  as  to  all  matters 
tending  to  establish  solvency  or  insolvency,  and  in  case  of  his  failure  to  so 
attend  and  submit  to  examination  the  burden  of  proving  his  aolveney  shall  rtet 
mpoa  him.  1(1898)  SO  8iai.  L.  647.] 
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CroBB^rmferences:    As  to 

Duty  of  Imnkrupt  to  submit  to  examina- 

tioD  when  required,  see  section  7a  (9), 

infra,  p.  524. 

Examination  of  persons  other  than  the 

bankrupt,  see  section  2 la,  infra,  p.  589. 

Production  of  books,  papert,  and  acconnts. 
-^  Under  section  Zd  an  alleged  bankrupt  is 
required  to  produce  such  books,  invoices,  etc., 
as  should  properly  be  kept  in  his  business, 
and  which  are  necessary  to  show  the  amount 
of  his  assets  and  liabilities,  and  his  failure 
to  do  so,  without  satisfactory  explanation. 


casts  upon  him  the  burden  of  proving  his 
solvency.  In  re  Rome  Planing  Mill,  (N.  D. 
N.  Y.  1899)  96  Fed.  812,  3  Am.  Bankr.  Rqi. 
123;  Bogen  v.  Protter,  (6th  Cir.  1904)  129 
Fed.  533,  64  C.  C.  A.  63,  12  Am.  Bankr.  Rep. 
288;  Cummins  Grocer  Co.  v.  Talley,  (C.  C. 
A.  6th  Cir.  1911)   187  Fed.  607. 

The  bankrupt  may  be  called  as  if  under 
cross-examination  under  section  3<f,  and  the 
evidence  given  by  the  bankrupt  on  such  ex- 
amination may  of  itself  form  a  sufficient 
foundation  for  a  finding  of  his  insolvency. 
In  re  Coddington,  (M.  D.  Pa.  1902)  116  Fed. 
281,  9  Am.  Bankr.  Rep.  243. 


e  [Petitioner  to  give  hond.'\  Whenever  a  petition  is  filed  by  any  person  for 
thjB  purpose  of  having  another  adjudged  a  bankrupt,  and  an  application  is  made 
to  take  charge  of  and  hold  the  property  of  the  alleged  bankrupt,  or  any  part  of 
the  same,  prior  to  the  adjudication  and  pending  a  hearing  on  the  petition,  the 
petitioner  or  applicant  shall  file  in  the  same  cour|;  a  bond  with  at  least  two  good 
and  sufficient  sureties  who  shall  reside  within  the  jurisdiction  of  said  court,  to 
be  approved  by  the  court  or  a  judge  thereof,  in  such  sum  as  the  court  shall 
direct,  conditioned  for  the  payment,  in  case  such  petition  is  dismissed,  to  the 
respondent,  his  or  her  personal  representatives,  [of]  all  costs,  expenses,  and 
damages  occasioned  by  such  seizure,  taking,  and  detention  of  the  property  of 
the  alleged  bankrupt  [{1898)  SO  Stat.  L.  547.] 


Cro9a»reference:    As  to 

Obtain! ns  possession  of  assets  on  giving 
of  bond  generally,  see  section  69. 

Section  30  and  aoctiott  69  are  cognate»  and 
they  clearly  mean  that  the  bankrupt  shall 
be  protected  from  expense  and  injury  in  con- 
sequence of  a  seizure  of  his  property,  which 
may  subsequently  be  made  to  appear  to  have 
been  unwarranted.  In  re  Han,  (2d  Cir. 
1905)  135  Fed.  742,  68  C.  C.  A.  380,  13  Am. 
Bankr.  Rep.  362.  See  also  section  69,  and 
the  annotation  thereunder. 

Bond  required.  —  A  court  of  bankruptcy  is 
authorized  to  appoint  a  receiver  to  take  pos- 
session of  the  property  of  one  asainst  whom 
a  petition  in  involuntary  bankruptcy  has 
been  filed,  and  is  pending,  only  upon  the  giv- 
ing  of  a  bond  by  the  petitioners  therefor,  as 
required  by  section  Ze,  Beach  v,  Macon 
Grocery  Co.,  (5th  Cir.  1902)  110  Fed.  143, 
53  C.  C.  A.  463,  8  Am.  Bankr.  Rep.  751 ;  In 


re  McKane,  (E.  D.  N.  Y.  1907)  152  Fed.  733, 
18  Am.  Bankr.  Rep.  694. 

The  purpose  of  requiring  a  bond,  either  un- 
der section  3e  or  under  section  69,  is  to  in- 
demnify the  alleged  bankrupt  before  his 
property  may  be  taken  from  his  possession 
by  petitioning  creditors  prior  to  an  adjudi- 
cation of  bankruptcy.    In  re  Haff,   (2d  Cir. 

1905)  135  Fed.  742,  68  C.  C.  A.  380,  13  Am. 
Bankr.  Rep.  362. 

Time  of  giving  bond.  — The  bond  required 
bv  section  3e  should  be  given  at  the  time  of 
the  making  of  an  order  appointing  a  receiver, 
or  the  issuing  of  a  warrant  to  the  marshal 
for  the  taking  possession  of  the  bankrupt's 
property.  In  re  Haff,  (2d  Cir.  1905)  135 
Fed.  742,  68  C.  C.  A.  380,  13  Am.  Bankr. 
Rep.  362. 

The  hond  1%  a  prerequisite  to  the  making 
of  an  order  for  taking  charge  of  the  bank- 
rupt's property.     In  re  Hines,    (D.  C.  Ore. 

1906)  144  Fed.  147,  16  Am.  Bankr.  Rep.  538. 


[Allowance  of  costs,  damages,  etc]  If  such  petition  be  dismissed  by  the 
court  or  withdrawn  by  the  petitioner,  the  respondent  or  respondents  shall  be 
allowed  all  costs,  counsel  fees,  expenses,  and  damages  occasioned  by  such  seizure, 
taking,  or  detention  of  such  property.  Counsel  fees,  costs,  expenses,  and  dam- 
ages shall  be  fixed  and  allowed  by  the  courts  and  paid  by  the  obligors  in  such 
bond.  [(1898)  SO  Stat.  L.  647.] 


Crotut'Teferenoes:    As  to 

Costs    and   expenses    of    administration 

generally,  see  section  62. 
Costs  and  expenses  entitled  to  priority, 

see  section  64ft  (1),  (2),  (3). 

A  right  to  recoTor  on  the  bond,  given  under 
eeetion  3e,  accrues  to  a  respondent  whose 


property  has  been  wrongfully  taken  out  of 
nis  possession.  In  re  Nixon,  (D.  C.  Mont^ 
1901)  110  Fed.  633,  6  Am.  Bankr.  Rep.  693. 
Amotmt  of  lecoY^.  —  On  the  dismissal  of 
the  bankruptcy  proceedings,  the  alleged  bank- 
rupts can  only  recover  on  the  bond  such  costs, 
expenses,  and  damages  as  are  incident  to  the 
taking  and  withholding  of  the  property,  as 
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distinguished  from  costs,  expenses,  and  dam- 
ages incident  to  the  institution  of  the  bank- 
ruptcy proceedings.  Selkregg  v,  Hamilton, 
(W.  D.  Pa.  1906)  144  Fed.  557,  16  Am. 
Bankr.  Rep.  474. 

Bond  only  rani  in  f etoi  of  respondenta.  — 
The  only  liability  for  costs  is  upon  the  bond, 
which  runs  only  in  favor  of  the  respondent 
or  respondents  who  were  such  when  it  was 
given.  In  re  Spalding,  (2d  Cir.  1906)  150 
Fed.  120,  80  C.  C.  A.  74,  17  Am.  Bankr.  Rep. 
667. 

Penons  suhaequenily  becoming  respond- 
ents, if  they  desire  to  be  protected,  are  re- 
quired to  move  for  an  additional  bond.  In 
re  Spalding,  (2d  Cir.  1906)  150  Fed.  120,  80 
C.  C.  A.  74,  17  Am.  Bankr.  Rep.  667. 

Connael  fees  stand  exactly  the  same  as 
costs  and  are  to  be  similarly  disposed  of; 
and  respondents  are  entitled  to  recover  what^ 
ever  was  incurred  by  them  on  that  account. 


because  of  the  seizure  and  detention  of  the 
property,  but  not  outside  of  that.  They  can 
claim  nothing,  for  instance,  for  the  assist- 
ance of  counsel  in  defending  and  successfully 
resisting  bankruptcy.  Selkregg  v.  Hamilton, 
(W.  D.  Pa.  1906)  144  Fed.  557,  16  Am. 
Bankr.  Rep.  474. 

Veitber  costs  nor  counsel  fees  are  allow- 
able, under  section  3e,  where  property  ha^ 
not  been  seized  or  taken  out  of  the  posses- 
sion of  the  bankrupt  in  accordance  with  the 
provisions  thereof;  costs  and  expenses  gen- 
erally are  not  within  the  meaning  of  this 
section.  In  re  Ghiglione,  (S.  D.  N.  Y.  1899) 
93  Fed.  186,  1  Am.  Bankr.  Rep.  580;  In  re 
Morris,  (£.  D.  Pa.  1902)  115  Fed.  591,  7 
Am.  Bankr.  Rep.  709;  In  re  Williams,  (£.  D. 
Ark.  1903)  120  Fed.  34,  9  Am.  Bankr.  Rep. 
736;  In  re  Hines,  (D.  G.  Ore.  1906)  144  Fed. 
147,  16  Am.  Bankr.  Rep.  538. 


Sbc.  4.  Who  May  Become  Bankbvpts.  —  a  \_Voltmtary  bankrupts.'] 
Any  person,  except  a  municipal,  railroad,  insurance,  or  banking  corporation, 
shall  be  entitled  to  the  benefits  of  this  Act  as  a  voluntary  bankrupt  [^{Amended 
1910)  36  Stat  L.  889.'] 


Constitutionality.  —  Prior  to  the  enactment 
of  the  amendment  of  June  25,  1910,  it  was 
'held  that  the  Bankruptcy  Act  was  not  lack- 
ing in  the  "  uniformity "  required  by  the 
Constitution,  although  it  discriminated,  in 
respect  to  the  right  to  file  a  voluntary  peti- 
tion, between  natural  and  artificial  persons. 
Leidigh  Carriage  Co.  v.  Stengel,  (6th  Cir. 
1899)  95  Fed.  637,  37  C.  C.  A.  210,  2  Am. 
Bankr.  Rep.  385. 

The  Bankruptcy  Act  is  not  unconstitu- 
tional because  it  provides  that  others  than 
traders  may  be  adjudged  bankrupts,  and  that 
this  may  be  done  on  a  voluntary  petition. 
Hanover  Nat.  Bank  v.  Moyses,  (1902)  186 
U.  S.  181,  22  8.  Ct.  857,  46  U.  8.  (L.  ed.) 
1113,  8  Am.  Bankr.  Rep.  1. 

A  debtor  having  but  one  debt,  and  no  assets 
to  which  the  trustee  can  take  title,  may  be- 
come a  voluntary  bankrupt,  section  1,  subd. 
29,  providing  that  words  importing  the  plural 
number  may  be  applied  to  and  mean  only  a 
single  person  or  thing.  In  re  Schwaninger, 
(£.  D.  Wis.  .1906)  144  Fed.  555,  16  Am. 
Bankr.  Rep.  427.  See  also  In  re  Yates,  (N. 
D.  Cal.  1902)  114  Fed.  365,  8  Am.  Bankr. 
Rep.  69. 

The  word  "debts,"  as  used  in  section  4, 
must  be  construed  in  accordance  with  the 
definitibn  given  in  section  1,  subd.  11,  as 
limited  to  a  "  debt,  demand,  or  claim,  prov- 
able in  bankruptcy."  In  re  Yates,  (N.  D. 
Cal.  1902)  114  Fed.  365,  8  Am.  Bankr.  Rep. 
69. 

Partnerships  may  be  adjudicated  bankrupts 
in  either  voluntary  or  involuntary  proceed- 
ings. See  the  several  subdivisions  of  sec- 
tion 5,  infra,  p.  501. 


Filing  of  petition  not  act  of  bankruptcy. 
—  The  filing  of  a  petition  in  bankruptcy  by 
one  partner  against  his  copartners  is  not  an 
act  of  bankruptcy  on  the  part  of  the  firm. 
In  re  Ceballos,  (D.  C.  N.  J.  1908)  161  Fed. 
445,  20  Am.  Bankr.  Rep.  459. 

Corporations.  —  Prior  to  the  amendment  of 
1910>  corporations  were  not  entitled  to  take 
advantage  of  section  4a  as  voluntary  bank- 
rupts; but  under  that  amendment,  any  cor- 
poration may  become  a  voluntary  bankrupt, 
excepting  municipal,  railroad,  insurance,  and 
banking  corporations.  See  In  re  Jefferson 
Casket  Co.,  (N.  D.  N.  Y.  1910)  182  Fed.  689. 

Going  into  bankruptcy  ia  a  "special  act*' 
requiring  "special"  action,  and  is  not  a 
"general"  duty  of  the  president  or  "the 
business  "  of  a  corporation.  It  is  a  cessation 
and  an  abandonment  of  business,  and  a  sur- 
render of  its  property  to  a  trustee  to  be  ap- 
pointed by  its  creditors  and  approved  by  the 
court  for  the  payment  of  such  creditors  ac- 
cording to  law.  This  is  a  power  which  re- 
sides in  the  directors.  The  president  of  a 
corporation  has  no  such  general  or  implied 
power.  In  re  Jefferson  Casket  Co.,  (N.  D. 
K.  Y.  1910)   182  Fed.  689. 

The  amendment  of  June  26,  1910,  ia  not 
retroactive.  In  re  New  Amsterdam  Motor 
Co.,  (S.  D.  N.  Y.  1910)  180  Fed.  943,  24  Am. 
Bankr.  Rep.  757. 

Persons  nnder  disability.  —  The  objection 
to  persons  under  general  disability,  such  as 
infants,  insane  persons,  aliens,  married 
women,  and  Indians,  becoming  voluntary 
bankrupts,  is  equally  available  as  to  their 
becoming  involuntary  bankrupts,  and  has 
been  considered  under  the  following  subdi- 
vision of  this  section. 


b  [Involuntary  bankrupts.]  Any  natural  person,  except  a  wage-earner  or  a 
person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  moneyed,  business,  or  commercial  corporation,  except  a 
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municipal,  railroad,  insurance,  or  banking  corporation,  owing  debts  to  tbe 
amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary  bank- 
i^pt  upon  deii^uit  or  au  impartial  trials  and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  o£  this  Act.  ((Amended  1910)  36  Stat  L.  8S9,} 

U.   StATUTOBY   E^wCEPTIONS. 

Wafe  M^raer«  are  ^xpreosly  «xo«ptai|  ffom 
the  operatioa  of  aection  iK  and  cannot  be 
adjudged  bankrupt  in  involuutavj  ptrpoead- 
inga.  In  re  Pilger,  (E.  D.  Wis.  1902)  Ua 
F«d.  206,  9  Am.  B^nkr.  Repk  2^,  hk  re 
Yoder,  (£.  a  Pa.  i004)  127  F«d.  99^  U 
Axn.  Bankr.  Rep.  44J^. 

Wktn  atatuM  of  wagt  earner  mvt*  hmtp  em- 
isted,  —  The  status  ci  wa^  earnar,  in  order 
to  be  availabie.  as  a  defense  to  an  inTelnntary 
{petition  in  bankruptcy,  must  have  exiated  at 
the  time  of  the  oontraeting  ol  the  inddbtai- 
nesa  for  which  an  adj^dieatku  is  aeughi. 
It  is  well  settled  that  one  cannot  render  him- 
se¥  immune  Ifom  ^i^^crup^tc7  pr^K)ee4ii|^  bj 
changing  his  status  sub^quent  to  the  creation 
of  his  Indebtedness  and  the  acquisition  of 
pjTopfrty.  Fiieknger  v.  Vandalia  First  Natw 
Bank,  (6th  Cir.  1906>  1^6  Fe4,  \^,  H  C. 
C.  A.  132,  16  Am.  Bankr.  Rep.  678;  In  re 
CTsnahaw,  (&  D.  Ala.  1907  >  15a  J^d.  «18, 
19  Am.  Bankr.  Bep.  502;  /»  r»  Narema 
Chooolate  Co.,  (D.  C.  R.  }.  1919)  17a  Fed. 
393,  24  Am.  Bankr.  Rep.  154;  /«  re  Wak»« 
field,  (N.  D.  CaL  1910)  18ft  Fed.  M7. 

A  muMo  ieachjtr  giving  leasona  at  so  mueh 
an  hour  is  not  a  wage  earner.  Wilkes-Bane 
First  Nat.  Bank  v.  Bemuati,  <M.  Q.  F^. 
1908)   180  Fed.  245,  20  Am.  Bankr.  Bep.  4aa 

The  test  in  determining  tohether  •  permm 
is  a  icoffe  earner  or  noj^  is:  fioea  the  person 
claiming  to  be  a  wage  earner  rf^^pp^id  apen 
the  return  from  his  pevsoiial  senrioe  lor  his 
maintenance  and  support?  Matter  ifi  Rema- 
ley,  (E.  B.  Pa.  1909)  23  Am.  Bankr.  Bep.  2a 

In  Carpenter  v.  Cudd,  (4th  Wr.  1909)  174 
Fed.  603,  20  Ann.  Cas.  977,  98  C.  C.  A.  449, 
23  Am.  Bankr.  Bep. -483,  it  appeared  that  an 
alleged  involuntary  bankrupt  nominaBy  drew 
$900  a  year  as  salary,  but  owned  two-thirds 
oi  the  sto^k  of  the  corporation,  and  drew 
more  than  $2,009  a  year  piwcedinig  the  insti- 
tution of  bankruptcy  proceedings  against 
him,  and  was  also  in  the  business  of  Iniytn^ 
and  selling  real  estate,  his  holdioga  ontatde 
the  corporation  being  worth  nearfy  ^,000. 
and  it  was  held  that  he  was  not  a  wage 
earner. 

PeiaoBs  angaged  chiefly  in  fanoing,  or  the 
tillage  of  the  aoxl,  are  not  amenable  to  in- 
voluQtary  bankruptcy  proceedings.  In  re 
Thompson,  (N.  D.  la.  1900)  102  Fed.  287.  4 
Am.  Bankr.  Rep.  340;  In  re  Mackey,  (R  C. 
Del.  1901)  110  Fed.  355.  6  Am.  Bankr.  Ref. 
577;  /«  re  ]Dr«ke,  {IX'O.  S.  O.  1808>  114 
Fed.  d29,  8  Am.  Bankr.  Bep.  137;  Walheia 
P.  Drake,  (4th  Cir.  1903)  120  Fed.  493,  58 
C.  C.  A.  643,  9  Am.  Bankr.  Bfp.  0i95;  Cants 
f.  Townsend,  (W.  D.  Ky.  1903)  126  Fed.  249, 
11  Am.  Bankr.  Rep.  126;  In  re  Hoy,  (N.  D. 
Ta.  1905)  U7  ?Hidu  175,  1^  Am.  ¥^kr.  Rep. 
048;  Rise  v.  Bojcdner,  (M.  D.  Pa.  1905).  HP 
Fed.  566,  15  Am.  Bankr.  Rep.  297;  Gregg  & 
Mitchell,   (8th  Gis.  190a>  186  Fei  t^fi,  li 


Cross-reference:    As  to 

Amenability  of  partnerships  to  bank- 
ruptcy proceedings  see  section  5a,  in- 
fra, p.  4pi. 

I.  GKNBB4I.LY,  496. 
II.   SvaTCPTOBY  EXOCPTIONS,  498. 

III.  Natural  PEnaoiiB,  498. 

IV.   COBFOaAVIONS        AND        UnIKOOKBOAATID 

(Companies,  498. 

I.   QE?iSRAL(.Y. 

ConatitiitlMulity.  —  The  Bankruptcy  Act  is 
not  unconstitutional  because  it  providee  that 
others  than  traders  may  be  adjudged  bank- 
rupts. Hanover  Nat.  Bank  v.  Moyses,  ( 1902 ) 
)88.  U.  8.  lai,  22  8.  (H.  W7.  ^6  y.  a  (t^  fAH 
1113^  8  Am.  Bankr.  Re^v  1.. 

The  Act  is  not  unconstitutional  in  respect 
tp  ananability  \9,  involui^tary  proeecdiaga 
between  different  classes  of  corporations;  nor 
is  the  classification  adopted  by  Congress  un- 
veaaonaUe,  or  beyond  the  limits  of  its  dis- 
owtioB.  Leidigk  Oairiage  Co.  v,  8tengel, 
<8th  eir.  1899)  95  Fed.  CV37,  37  C.  C.  A.  210, 
2  Am.  Bankr.  Bw.  385. 

Under  Oonst.  U.  S.,  art.  1,  section  8,  pro- 
.Tiding  that  Congress  ahall  have  power  to 
eatahNsh  ^uniform  lawa  on  the  subject  of 
hankruptoies  throughout  tlie  United  States," 
the  uniformity  required  is  geographical,  and 
not  pevaonal;  and  no  limitation  ia  imposed 
uppn  Congress  as  to  the  elksaifioation  oi  per- 
sona who  are  to  be  affected  by  such  laws, 
Fvevided  only  tiiat  the  laws  shall  have  unt- 
lonn  operation  throughout  the  United 
States.  Leidigh  Carriage  Co.  v,  l^tengel,  (0th 
eir.  1899)  95  Fad.  887,  37  C.  C.  A.  210,  2 
Am.  Bankr.  B^  ^85. 

Sfieet  of  prior  hanhsniptcy  proceedings.-— 
TIm  H^  that  one  has  been  discharged  from 
his  debts  within  six  years  cannot  possibly 
he  an  objeotion  to  the  institution  of  involun- 
tary pvooeedinga  by  creditops.  In  re  Little, 
(7th  Cir.  1905^  137  Fed.  521,  70  C.  C.  A. 
105,  13  Am.  Bankr.  Rep.  84a  And  see  the 
annotation  under  section  14&  (5),  vnfra,  p. 
587,  as  to  the  etfeot  of  a  previous  discharge 
within  six  years. 

But  creditors  who  have  proved  their  claims 
In  bankruptcy  are  not  entitled,  while  the  es- 
tate is  still  in  prooess  of  administration,  but 
after  the  bankrupt  has  been  refused  a  dis- 
charge, to  maintain  proeeedings  to  have  him 
adjudged  a  bankrupt  a  s^ond  time  on  ac- 
count of  tlie  same  debts,  on  the  ground  that 
he  acquired  property  alter  the  8rst  adjudi- 
cation, which  he  ia  alleged  to  have  conveyed 
IB  fraud  of  his  creditors.  In  re  Barton,  (W. 
D^  Ark.  1906)  144  Fed.  540,  16  Am.  Bankr. 
Rep.  56i). 

And  see  the  annotation  under  section  70a 
^8  to  the  ownership^  of  pro^perty  acquired 
after  adjudication;  and  as  to  the  effect  of  a 
former  discharge  as  res  judicata,  see  section 
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Ann.  C4«.  510,  92  C.  C.  A-  4i3>  ^  ^'  B.  A. 
N.  S.  148,  21  Am.  Bankr.  Rep.  Gadj  Olive  f. 
An^Q\ir,  ($th  Cir.  l»Oft)  IW  F^.  517,  93 
C.  C.  A.  1^3,  2^  L.  R,  A.  N.  S.  ^09,^  21  Am. 
BUmkr.  R^p,  90JI;  Jlob^rtson  (5.  Dwyw,  (C.  C 
A.  7^h  CU-  19U)  1^4  Fed.  98^;  $:.  £.  Sut^- 
Up4  SMim«  Co.  V.  I\icl».  (S.  D.  041.  \W^\ 
^  Aim  Aft^HI'.  Hejv  ^. 
When  6tami  tuiMl  6^4^,  t-  14  hf|9  been  Ikel4 

exDpt  frc^u  ii^volunUry  b^nkri^ptcy  pdroo«e4- 
in^s  Igr  reason  of  bfing  «  p^rs^  eag«^ 
cbi^flj  IB  i^Tmi|\g  is  t9  &  4«tevmiiiMsd  by  t)M 
status  of  the  person  ^t  the  time  oif  the  eom- 
imaatan  of  ibe  ^Uegied  aets  ^  baii):rHpicy  by 
biw.  7»  rf  LucVb*r4t,  (P.  C.  Kai^.  liOOO^ 
lot  Fed.  807,  4  AiEQ-  Baukr.  mp.  W»  Flick* 
iogeif  p.  Van^elia  Fust  Nat.  Ba«k,  (9tk  Cir. 
1«16)  141^  m.  10?,  7^  C.  C.  A.  \^  le  Am. 
"^s^vkx,  IWp.  ^78;  /<»  r^  Lelaad,  (W.  Tk  ]SiAieb. 

iQiQH  la^  Ffi  aao. 

A  part|iar«frifk  ioxv^  ^  tke  j^urppae  of 
tilliQ|[  the  eoil  ^n4  yjgag^ng  is  agric^Utval 
pumiutSk^  upon  vrhich  qpcup^ktion  ike  capavt- 
next  ^p(eii4  foi'  9^  livelihood,  is  If^rn&iDg.  £. 
£.  Sutherland  ]Vj;e4ici9e  Co.  r.  I^^h,  (8.  I>. 
Ga.  1909)  22.  Am.  i^aiO^r.  Hep.  ^ 

A  privOfte  (anJcer,  ^t  hag  bee^  held,  ia  not 
ai(bjeo^  to  invplvvcvtary  ba^Vmptcy  wb^re  kie 
principal  Qc^una^ioA  is  farmiag*  Q^U  v. 
Tow^aend,.  (W;  D.  Ky.  1903)  126  Fe4  249, 
11  Am.  Bankr.  Rep.  126. 

Bui  corporations  are  not  toithin  the  excep' 

tioti  Qf  p^iFacms  "^SNSfd  clue4y  in  f^nw^g 
or  the  tulage  o|  the  soii"  In  re  Lake  Jaek- 
spii  Sugar  Co.,  (S.  P.  Tex.  1904)  12a  Fed. 
64(V  11  AiB.  Byou^r.  Kep,  493. 

What  is  foflfning  or  Ullage  of  ^oib,  —  |t  ve» 
impracticaWe,  if  not  ix^pgaaible,  to  define 
with  precision  the  faets  whid^  wiU  in  nX\ 
cases  determine  whether  <me  ia  engaged 
chiefly  in  £arB^ng;  ancji  each  cn«i  mvMt  be 
daeovled  on  ita  own  Qirciunfltanfcee^  In  re 
Mickey,  (IX  C.  Del.  \^\}  \\{S,  Fed.  35^  tf 
Am.  Bankf.  Rep.  577. 

In  In  re  DseJcie,  (P.  C.  &  C.  19^)  IH 
F«4.  229,  a  Am^  Banl^r.  Rep.  1^,  the  oopirt 
9%\^i  "^Vi^hin  t^e  piM;\iew  o|  thia  atatut^ 
it  [C%rmina]  ia  w^itexstood  to,  jpea^  the  bnai- 
n^ss  of  euUivatlng  Und  or  empik>ying  it  fov 
tbe  purpose  of  husbandry;  an4  a  farm,  ia  a 
^^.  d^vote4  ta  oultivaUm  un^ex  a  single 
oojitroji^  wb^etbar  it  be  lai;ge  ^  amall»  te^ 
Ut^4jL  or  ma4!^  up  of  many  pairo^ls." 

Cbnducting  a  "  atocl^  {arm,"  aa  well  as  con- 
ducting a  "grain  farm,'*  is  farming.  In  re 
Dwy«  (C,  C.  A.  7*11  Cir.  191 U  W  Fed. 
880.'  See  also  In  re  Tb^H^Pfson,  (N.  D.  Ia. 
1900)  102  Fed.  287,  4  Am^  Ba^j^r.  Rep*  340. 

In  In  re  Drake,  (D,  C.  S.  C  1902)  114 
FWl.  22^,  8  Am.  B^nkr.  Rep.  137,  it  appeai;ed 
that  ^he  alleged  bankrupt  who  pwned.  1,100 
aeres  of  Ii^nd,  ciy^rvated  on^-ihijd  of  th« 
land  with  hired  biibor,  and  rented  i^npther 
third  on  shares,  ^nd  the  remaining  thi^^  C^t 
a  stipulated  rental;^  bu*  tih^t  he  mAinjtained 
supervision  of  all  of  the  landr  he  also  Itept 
a  store  where  b^  spld  goo^^  to  his  laborers 
and  tenants,  and  some  "^goods  to  outsiders, 
hut  hie  chief  income  was  from  his  land"^:  and 
it  was  held  that  he  was  witiijn  the  exception. 

In  Rise  r,  Bordnpr,  (M.  D.  Pa,.  1903)    140 


Fed.  566,  )5  Ai«.  Qankr.  Rep.  297,  the  de- 
fendant l^pt  a  amall  atorc,  and  owned  a 
farm  of  240  %oree  which  he  eultivated  with 
the  aid  of  kia  son  and  ene  laborer.  Uia  in- 
eome  jfrena  his  buaineaA  outside  of  farming 
amountad  ta  aixty  pr  seventy  dollars  a  year, 
and  the  farm  furnished  moat  of  bia  liveli- 
hood. The  court  held  that  the  defendant  was 
within  the  exeeption,  aa  being  ohiefly  engaged 
in  farming,  etc. 

A  farmer  does  not  eeaae  to  he  "engaged 
ohiefy  in  farming,*'  heoauae  he  establishes 
a  dairy,  aa  one  of  the  branches  of  hia  in- 
dustry, to  utilize  the  producta  oi  his  favm 
and  convert  them  to  profitahle  uaea,  nor  be- 
eai^ae  he  may  aeU  the  produeta  ef  his  dairy 
at  retail  Gregg  v.  MitoheU,  («th  Cir.  \Wk\ 
160  Fed.  726,  16  Ann.  Cas.  610,  92  C.  C.  A. 
416,  20  L.  B.  A.  K.  S.  148,  21  Am.  Bankr. 
Rep.  069. 

What  is  not  farming  of  tillage  of  soiL-^r 
U  In,  re  Maekey,  (D.  C.  Pel.  1901)  UO  Fed. 
366,  6  Am.  Bankr.  Rep,  677,  the  court  Tield 
that  a  person  keeping  a  stall  ^t  a  public 
marlcet,  where  during  a  year  Ha  sold  producta 
reiaed  by  him  of  the  v|klue  pf  1969^  and  othe^r 
producta  worth  over  16,000,  waa  upt  a  perapn 
eM^^S^  chie^  in  fanning. 

A  perspn  w^o  buys  «n4  sella,  cattle,  using 
hia  faicm  n\erely  aa  a  leedini^  place  for  the 
cattle,  and  purcheain^  most  pf  the  feed  fer 
them>  IS  upt  engage^  ehieiiy  in  farming  if 
l^a  incpwc  ifi  mpat^  oterived  f rem  sueh  buy* 
ing  t^nd  selling  oi  cattle.     Dearborn   Bank 

r/Matn^,  {W.  J).  Mia  19C^>  13J^  Fed.  U, 

12  Am.  Bankr.  ^ep,  482;  I^  re  Brown,  (8.  P, 
la.  1904)  132  Fed.  706,  13  Am.  Bankr.  Rep. 
140^ 

Where  a  husband  dee^a  a  farm  upon  whiol^ 
he  resides  with  hia  family  tp  Uia  wife  tp  de- 
fraud hU  creditors,  but  cpntiiwes  tp  pperate 
the  farm  aa  befpre,  the  wife  merely  attend- 
iQg  tP  tlve  prdina.ry  duties  pI  a  fanner's  wife, 
tha  wife  dees  not  tUe^aby  become  a  persen 
engaged  chie^  im  farnungt  nn^  ia  not  exempt 
fipom  invplunt«^  nifooeedings  in  bankruf tcy. 
in  re  Jehnsen,  (N.  D.  N.  X.  1903:).  149  Fed, 
a64»  la  Am.  Bankr.  Rep.  74. 

Tb^  pwner  pf  a  farm  upon  wl^ich  he  re* 
sides,  but  whp  has  leased  the  same  for  a  year 
€p;r  %  mpoey  rentaJ*  is  not  engaged  in  farm- 
i^,  and  may  be  adjudged  an  involuntary 
b^krupt.  In  re  Mntsen,  (M.  D.  Fa.  1^3) 
123  Fed.  743,  10  Am.  Bankr.  Rep.  47a 

Q^t^jominntvm  of  4ttnn  ofi  at^tutoi^  eoieep- 

tiona.  —  Whether  an  alleged  bankrij^  ia  with- 
in tlie  cHcef  tiona  speoifie4  in  section  4&,  and 
therefore  not  amenable  to  invpluntary  bank- 
ruptcy, is  to  be  determined  aa  ef  the  date  of 
the  conuniasi/ui  of  tb^  allegfid  act  pf  boreik- 
ruptcy.  Xf  the  debtor  belonged  tp  a  non- 
exein4>t  clfeaa  wheni  the  act  of  bankruptey  was 
committed  hie  m^y  be  adjudged  bankrupt, 
notwithstanding  the  fact  the<t  he  oiwe  te> 
beVong  to  a  olw  whieh  the  atat;ite  exempts 
from^  adjudieation  before  the  petition  ipi 
banjcrup^y  w*a  file*  /#  re  New  York,,  etc., 
Water  Co,,  (&  D.  N.  Y.  19i90>  9a  fed.  7U, 
3  Am.  Bankr.  Rep.  508:  In  re  Maekey,  (D. 
C.  Del.  1901)  110  Fed.  3^,  3fll,  6  Ajm. 
Raiikr.  R«ep,  ii77;  In  re  Toqtine  Snrety  Cp», 
(P.  e.  N.  J.  1901^)  1,16  Fedf.  401,  a  Ami.  Bai^it. 


F.  8.  ▲•  Supp.— '82 


497 


fie.4K 


BANKRUPTCY. 


•m.  4V 


Rep.  421;  Tiffany  v  La  Plume  Condensed 
Milk  Co.,  (M.  D.  Pa.  1905)  141  Fed.  444,  15 
Am.  Bankr.  Rep.  413;  Flickinger  v.  Vandalia 
First  Nat.  Bank,  (6th  Cir.  1906)  145  Fed. 
162,  76  C.  C.  A.  132,  16  Am.  Bankr.  Rep. 
678;  In  re  Crenshaw,  (S.  D.  Ala.  1907)  156 
Fed.  638,  19  Am.  Bankr.  Rep.  502;  /n  re 
Burgin,  (N.  D.  Ala.  1909)  173  Fed.  726,  22 
Am.  Bankr.  Rep.  674;  Bollinger  r.  Central 
Nat.  Bank,  (9th  Cir.  1910)  177  Fed.  609, 
101  C.  C.  A.  235,  24  Am.  Bankr.  Rep.  44; 
In  re  Naroma  Chocolate  Co.,  (D.  C.  R.  I. 
1910)  178  Fed.  383,24  Am.  Bankr.  Rep.  154; 
In  re  Jaeobson,  (D.  C.  Mass.  1909)  181  Fed. 
870,  24  Am.  Bankr.  Rep.  927;  In  re  Wake- 
field, (N.  D.  Cal.  1910)  182  Fed.  247;  In  re 
Leland,  (W.  D.  Mich.  1910)  185  Fed.  830. 

III.  Natural  Persons. 

A  natural  person  mav  be  adjudged  an  in- 
voluntary bankrupt,  cfeage  r.  Laidley,  (8th 
Cir.  1906)  149  Fed.  346,  79  C.  C.  A.  284,  17 
Am.  Bankr.  Rep.  598. 

Private  bankers  are  amenable  to  involun- 
tary bankruptcy.  Burkhart  V.  German- 
American  Bank,  (S.  D.  Ohio  1904)  137  Fed. 
958,  14  Am.  Bankr.  Rep.  222.  See  also 
Davis  V.  Stevens,  (D.  C.  S.  D.  1900)  104 
Fed.  235,  4  Am.  Bankr.  Rep.  763. 

But  a  private  banker  who  was  chiefly  en- 
gaged in  farming  was  held  to  be  exempt  from 
Involuntarv  bai&ruptcy  proceedings  oecause 
of  such  chief  occupation.  Couts  r.  Town- 
send,  (W.  D.  Ky.  1903)  126  Fed.  249,  11  Am. 
Bankr.  Rep.  126.  And  see  the  preceding 
subdivision  of  this  annotation,  II.  Statutory 
Exceptione. 

Married  women.  —  The  statute  authorises 
the  adjudication  of  a  married  woman  as  an 
involuntary  bankrupt,  where  she  is  engaged 
in  business  on  her  own  account,  and  owes 
business  obligations  of  the  amoimt  required 
by  the  statute,  fSr  which  her  separate  prop- 
erty is  liable.  MacDonald  t?.  Tefft-Weller 
Co.,  (5th  Cir.  1904)  128  Fed.  381,  63  C.  C. 
A.  123,  65  L.  R.  A.  106,  11  Am.  Bankr.  Rep. 
800;  In  re  Johnson,  (N.  D.  N.  Y.  1907)  149 
Fed.  864,  18  Am.  Bankr.  Rep.  74;  Matter  of 
Remaley,  (£.  D.  Pa.  1909)  23  Am.  Bankr. 
Rep.  29. 

An  aUen,  domiciled  within  the  United 
States,  may  be  adjudged  bankrupt.  In  re 
Clisdell,  (N.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  424. 

^diani.  —  In  the  following  cases  it  appears 
that  Indians  were  adjudged  bankrupts:  In 
re  Russie,  (D.  C.  Ore.  1899)  96  Fed.  609,  3 
Am.  Bankr.  Rep.  H;  In  re  Rennie,  (S.  D.  Ind. 
Ter.)  2  Am.  Bankr.  Rep.  182. 

Infanta.  —  It  has  been  held  that  the  cred- 
itors of  an  infant,  whose  debts  he  is  enti- 
tled to  repudiate  at  majority,  cannot  have 
him  adjudged  an  involuntary  bankrupt,  since 
they  are  not  creditors  in  the  sense  of  the 
Bankruptcy  Act.  In  re  Eidemiller,  (N.  D. 
111.  1900)  105  Fed.  595,  53  L.  R.  A.  118,  5 
Am.  Bankr.  Rep.  570.  See  also  In  re  Pen- 
sansky,  (D.  C.  Mass.  1902)  8  Am.  Bankr. 
Rep.  99. 

And  in  In  re  Duguid,  (£.  D.  N.  C.  1900) 
100  Fed.  274,  3  Am.  Bankr.  Rep.  794,  it  was 
said   that   an   infant   cannot   be   adjudged 


bankrupt  in  either  voluntary  or  involuntary 
proceedings. 

An  infant  partner,  though  he  may  not  be 
adjudicated  himselt,  does  not  prevent  an  ad- 
judication of  the  firm  of  which  he  is  a  mem- 
ber as  a  bankrupt.  In  re  Dunnigan,  (D.  C. 
Mass.  1899)  95  Fed.  428,  2  Am.  Bankr.  Rep. 
628;  In  re  Duguid,  (E.  D.  N.  C.  1900)  100 
Fed.  27i,  3  Am.  Bankr.  Rep.  794. 

But  the  infant  partner  cannot  join  in  a 
voluntary  petition  by  the  firm,  nor  be  in- 
cluded in  an  adjudication  made  thereon.  In 
re  Duguid,  (E.  D.  N.  C.  1900)  100  Fed.  274, 
3  Am.  Bankr.  Rep.  794. 

The  teet  as  to  whether  an  infant  may  he 
adjudicated  ah  involuntary  bankrupt  seems 
to  be  whether  the  debts  from  which  he  seeks 
to  be  discharged  are  based  upon  contracts 
or  obligations  whicli  he  can  ^saffirm  upon 
coming  of  age,  or  upon  such  as  render  him 
absolutely  liable.  In  re  Penzansky,  (D.  C. 
Mass.  1902)  8  Am.  Bankr.  Rep.  99. 

Thus  it  has  been  held  that  if  a  minor  en- 
gages in  business  as  a  merchant,  and  parties 
consequently  assume  that  he  is  of  full  age, 
and  deal  with  him  in  that  belief,  no  inquiry 
or  representation  being  made  as  to  his  mi- 
nority, he  becomes  absolutely  liable  for  the 
debts  contracted  in  such  business,  and  may 
be  adjudged  bankrupt  on  his  own  petition, 
though  still  an  infant.  In  re  Brice,  (S.  D. 
la.  1899)  93  Fed.  942,  2  Am.  Bankr.  Rep. 
197. 

Inaane  persona  cannot  be  adjudged  bank- 
rupt. See  In  re  Funk,  (N.  D.  la.  1900)  101 
Fed.  244,  4  Am.  Bankr.  Rep.  96;  In  re  Burka, 
(W.  D.  Tenn.  1901)  107  Fed.  674,  5  Am. 
Bankr.  Rep.  843;  In  re  Eisenberg,  (S.  D. 
N.  Y.  1902)  117  Fed.  786,  8  Am.  Bankr.  Rep. 
551;  /n  re  Ward,  (D.  C.  N.  J.  1908)  161  Fed. 
755,  20  Am.  Bankr.  Rep.  482;  In  re  Kehler, 
(Zd  Cir.  1908)  162  Fed.  674,  89  C.  C.  A.  466, 
20  Am.  Bankr.  Rep.  669,  reversing  (2d.  Cir. 
1908)  159  Fed.  55,  86  C.  C.  A.  245,  19  Am. 
Bankr.  Rep.  513;  In  re  Ward,  (D.  C.  N.  J. 
1908)  20  Am.  Bamcr.  Rep.  482. 

But  the  ineanity  of  a  partner  does  not 
prevent  the  adjudication  of  the  copartner- 
ship of  which  he  was  a  member.  In  re  Stein, 
(7th  Cir.  1904)  127  Fed.  547,  62  C.  C.  A. 
272,  11  Am.  Bankr.  Rep.  536. 

Suheequent  insanity,  —  Insanity  occurring 
after  an  adjudication  of  bankruptcy  does  not 
abate  the  proceeding.  See  the  annotation 
under  section  8,  infra,  p.  527. 

IV.  CORPOBATIONS  AND   UNINOnPOBATBD 

COICPAKIES. 

CorporatiOBS.  —  All  moneyed,  business,  or 
commercial  corporations,  excepting  municipal, 
railroad,  insurance,  or  bankiuff  corporations, 
are,  since  the  enactment  of  the  amendment 
of  June  25,  1910,  amenable  to  involuntary 
bankruptcy  proceedings.  The  amendment  is 
'not  retroactive.  In  re  New  Amsterdam  Motor 
Co.,  (S.  D.  N.  Y.  1910)  180  Fed.  943,  24  Am. 
Bankr.  Rep.  757;  In  re  U.  S.  Restaurant, 
etc..  Co.,  (C.  C.  A.  2d  Cir.  1911)  187  Fed. 
118. 

What  is  a  moneyed  corporation.  —  Section 
37  of  the  Act  of  1867  provided  that  it  should 
apply    to    all    moneyed,    business,    or    com- 
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mercial  corporations,  aod  in  disctuaing  this 
provision  it  was  said  that  such  language  was 
intended  to  include  all  corporations  of  a  pri- 
vate nature  organized  for  pecuniary  profit. 
See  Winter  i^.  Iowa,  etc.,  R.  Co.,  (1873)  2 
Dill.  487,  30  Fed.  Cas.  No.  17,890.  See  also 
Rankin  9.  Florida,  etc.,  R.  Co.,  (1868)  1  Nat. 
Bankr.  Reg.  647,  20  Fed.  Cas.  No.  11,567; 
In  re  Lady  Bryan  Min.  Co.,  (1870)  4  Nat. 
i>ankr.  Reg.  304,  1  Sawy.  349,  14  Fed.  Cas. 
No.  7,978;  In  re  Jefferson  Ins.  Co.,  (1877)  11 
Nat.  Bankr.  Reg.  287,  2  Huffhes  255,  13 
Fed.  Cas.  No.  7,253;  Davis  9.  Alabama,  etc., 
R.  Co.,  (1873)  13  Nat.  Bankr.  Reg.  258,  1 
Woods  661,  7  Fed.  Cas.  No.  3,648;  In  re 
Detroit  Car  Works,  (1876)  14  Nat.  Bankr. 
Reg.  243,  7  Fed.  Cas.  No.  3,833;  Freeman's 
Nat.  Bank  r.  Smitn,  (1875)  13  Blatchf. 
220,  9  Fed.  Cas.  No.  5,080;  In  re  Collateral 
Loan,  etc..  Bank,  (1878)  5  Sawy.  331,  6  Fed. 
Cas.  No.  2,997;  Jones  v,  Watkins,  (1827)  1 
Stew.  (AU.)  81. 

In  discussing  what  constituted  a  moneyed 
corporation  under  the  Kansas  Crimes  Act,  it 
was  held  that  a  company  incorporated  for 
the  purpose  of  pecuniary  profit,  although 
having  no  power  to  engage  in  banking,  or  m 
loaning  money,  or  in  writing  insurance,  is 
a  moneyed  corporation.  State  v.  Chance^ 
(1910)  82  Kan.  392,  20  Ann.  Cas.  134  (sec 
also  note  at  p.  136),  108  Pac.  791. 

In  State  9.  Fidelity,  etc.,  Co.,  (1904)  35 
Tex.  Civ.  App.  214,  80  S.  W.  644,  a  statute 
providing  for  the  taxation  of  "  moneyed  cor- 
porations," was  held  to  mean  all  classes  of 
corporations  organised  and  created  for  busi- 
ness purposes,  as  distinguished  from  public, 
or  charitable,  or  other  corporations  which 
were  exempted  by  law  from  taxation. 

CoTTpwrate  name  not  ooneluaive  as  to  5im- 
necs.  —  There  is  no  judicial  presumption 
that  the  corporate  name  denotes  the  business 
in  which  the  corporation  is  engaged.  U.  S. 
r.  Freed,  (S.  D.  N.  Y.  1910)  179  Fed.  236. 

Corporakion9  engaged  in  farming.  —  A  cor- 
poration is  not  exempt  from  the  operation  of 
the  bankruptcy  law,  under  the  provision  re- 
lating to  the  exemption  of  persons  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil, 
although  its  chief  business  may  be  farming. 
In  re  Lake  Jackson  Sugar  Co.,  (S.  D.  Tex. 
1904)  129  Fed.  640,  11  Am.  Bankr.  Rep.  458. 

Banking  corporations.  —  Prior  to  the 
amendment  of  1910  the  provision  of  section 
45,  relative  to  bankers,  read:  **  Private  bank- 
ers, but  not  national  banks  or  banks  incor- 
porated under  state  or  territorial  laws,  may 
be  adjudged  involuntary  bankrupts."  Under 
that  provision  it  was  held  that  banks  organ- 
ized under  the  laws  of  the  state  were  not 
subject  to  involuntary  bankruptcy.  In  re 
Surety  Quarantee,  etc.,  Co.,  (7th  Cir.  1902) 
121  Fed.  73,  56  C.  C.  A.  654,  9  Am.  Bankr. 
Rep.  129;  In  re  Oregon  Trust,  etc..  Bank, 
(D.  C.  Ore.  1907)  156  Fed.  319,  19  Am. 
Bankr.  Rep.  484. 

Private  hankers,  however,  were  held  to  be 
subject  to  involuntary  proceedini^.  Burkhart 
V,  German-American  Bunk,  (S.  D.  Ohio  1904) 
137  Fed.  958,  14  Am.  Bankr.  Rep.  222.  See 
also  Davis  v,  Stevens.  (D.  C.  S.  D.  1900)  104 
Fed.  235,  4  Am.  Bankr.  Rep.  763. 


But  in  Couts  v.  Townsend,  (W.  D.  Ky. 
1903)  126  Fed.  249,  11  Am.  Bankr.  Rep.  126, 
it  was  held  that  a  private  banker  was  ex- 
empted from  involuntary  bankruptcy  because 
his  chief  occupation  was  that  of  farming. 

Municipal,  imilroad,  insitrance,  and  banking 
corpoimtiona  are  expressly  excepted  from  the 
operation  of  section  4b,  and  therefore  are  not 
subject  to  adjudication  as  involuntary  bank- 
rupts. To  be  entitled  to  such  immunity,  how- 
ever, it  woiftld  seem  that,  as  under  the  law 
prior  to  the  amendment  of  1910,  it  is  essen- 
tial that  the  alleged  bankrupt  shall  have  been 
within  the  statutory  exceptions  at  the  time 
of  the  commission  of  th^  alleged  act  of  bank- 
ruptcy. See  the  cases  cited  to  this  effect  in 
subdivision  II.  of  this  annotation,  paragraph 
Determination  of  Stattia  of  Statutory  Excep- 
tions,  p.  497,  supra. 

Winding-up  or  diasolution  proceeding*. — 
A  corporation  does  not  cease  to  exist  from  the 
fact  that  proceedings  for  winding  up  its 
affairs,  or  for  its  dissolution,  have  becni  in- 
stituted in  a  state  court;  and,  notwithstand- 
ing such  proceedings,  a  corporation  still  re- 
mains amenable  to  involuntary  bankruptcy 
under  section  4b.  Lea  v.  George  M.  West 
Co.,  (E.  D.  Va.  1899)  91  Fed.  237,  1  Am. 
Bankr.  Rep.  261 ;  In  re  Empire  Metallic  Bed- 
stead Co.,  (N.  D.  N.  Y.  1899)  95  Fed.  957, 
1  Am.  Bankr.  Rep.  136;  In  re  Storm,  (E.  D. 
N.  Y.  1900)  103  Fed.  618,  4  Am.  Bankr.  Rep. 
601;  White  Mountain  Paper  Co.  v.  Morse, 
(1st  Cir.  1904)  127  Fed.  643,  62  C.  C.  A. 
369,  11  Am.  Bankr.  Rep.  633;  In  re  Hercules 
Atkin  Co.,  (E.  D.  Pa.  1904)  133  Fed.  813,  13 
Am.  Bankr.  Rep.  369;  In  re  International 
Coal  Min.  Co.,  (E.  D.  Pa.  1906)  143  Fed. 
665,  16  Am.  Bankr.  Rep.  309,  affirmed  (3d 
Cir.  1906)  148  Fed.  981,  78  C.  C.  A.  609,  17 
Am.  Bankr.  Rep.  573 ;  In  re  Adams,  etc.,  Co., 
(N.  D.  Ga.  1908)  164  Fed.  489,  21  Am. 
Bankr.  Rep.  161 ;  Matter  of  Edward  G.  Mil- 
bury  Co.,  (S.  D.  N.  Y.  1904)  11  Am.  Bankr. 
Rep.  523. 

The  fact  that  the  property  of  a  corporation 
is  in  the  possession  of  receivers  appointed  hy 
a  state  court  does  not  affect  the  jurisdiction 
of  a  court  of  bankruptcy  to  adjudicate  such 
corporation  a  bankrupt.  In  re  C.  Moench, 
etc.,  Co.,  (2d  Cir.  1904)  130  Fed.  685,  66  C. 
C.  A.  37,  12  Am.  Bankr.  Rep.  240;  In  re 
Sterlingworth  R.  Supply  Co.,  (E.  D.  Pa. 
1908)   164  Fed.  591,  21  Am.  Bankr.  Rep.  341. 

Unincorporated  companies  or  a^Rociations 
may.  under  the  express  provision  of  the  stat* 
ute.  be  adjudged  bankrupt.  In  re  Hercules 
Atkin  Co..  (E.  D.  Pa.  1904)  133  Fed.  813,  13 
Am.  Bankr.  Rep.  369;  In  re  Seaboard  Fire 
Underwriters,  (S.  D.  N.  Y.  1905)  137  Fed. 
987,  13  Am.  Bankr.  Rep.  722. 

Prior  to  the  enactment  of  the  amendment 
of  June  iSf  19x0,  section  45,  with  respect  to 
the  amenability  of  corporations  thereto,  read 
that  "  any  corporation  engaged  principally  in 
manufacturing,  trading,  printing,  publishing, 
mining,  or  mercantile  pursuits,**  might  1^ 
adjudged  bankrupt.  As  to  what  constituted 
any  one  of  the  various  classes  of  corporations 
mentioned  there  was  not,  and  probably  could 
not  have  been,  any  fixed  rule;  so  that,  under 
the  old  law,  there  existed  a  wide  difference 
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of  opinion.  Tbese  decisions,  howeve?,  are 
|iow  only  of  value  with  respect  to  pases  con^- 
menoed  prior  to  tbe  time  ol  the  passage  of 
the  amendment,  and  are  appended  without 
comment. 

M9knufaoiur%n§  eorpqraHoM^  —  Friday  v. 
Hall,  etc.,  Co.,  (1910)  216  U.  S.  449,  30  S. 
Ct.  261,  26  L.  R.  A.  N.  S.  475  j  In  re  San 
Gabriel  Sanatorium  Co.,  (8.  B.  Cal.  1899) 
9&  Fed.  271,  2  Am.  BanHr.  Rep.  408;  In  re 
Rollins  Gold,  etc.,  Min.  Co.,    (8.   D.   N.  Y. 

1900)  102  Fed.  983,  4  Am.  Bankr.  Rep.  327; 
fn  re  Morton  Boarding  Stabks,  (S.  D.  N.  Y. 

1901)  108  Fed.  791,  5  Am.  Bai^kr.  Rep.  763; 
In  re  Tecopa  Min.,  etc.^  Co.,  (8.  D.  Cal.  1901) 
UQ  Fed.  12Q,  6  Am.  Bankr.  Rep.  250;  In  re 
White  Star  Laundry  Co.,  (B.  P.  Wis.  1902) 
U7  Fed.  570,  9  Am.  Bankr.  Rep.  30;  Colum- 
bia Ironworks  v.  National  Lead  Co.,  (6th  Cir. 
1904)  127  Fed.  99,  62  C.  C.  A.  99,  64  L.  a  A. 
CI45,  l\  Am.  Bankr.  Rep.  340;  In  re  White 
Mo^^tain  Paper  Co.,  (D.  C.  N.  H.  1908)  127 
Vfd.  180,  11  Am.  Bankr.  Rep.  491;  White 
Mountain  Paper  Co.  t?.  Morse,  (Ist  Cir.  1904) 
1^7  Fed.  643,  62  C.  C.  A.  369,  11  Am.  Bankr. 
Rep.  633;  In  i-«  Niagara  Contracting  Ca,  ( W. 
XK  N.  Y.  1904)  127  Fed.  782,  11  Am.  Bankr. 
Rep.  643;  In  re  Marine  Constr.,  etc.,  Co., 
(24  Cir.  1904)  130  Fed.  446,  64  C.  C.  A.  648, 
U  Am.  Bankr.  Rep.  640;  in  re  C.  Moench, 
etc.,  Co.,  (ad  Cir.  1904)  130  Fed.  685,  66  C. 
C.  A.  37,  12  Am.  Bankr.  Rep.  240,  affinning 
(W.  D.  N.  Y.  190a)  123  Fed.  965,  10  Am. 
]pankr.  Rep.  656;  In  re  Troy  Steam  Launder- 
ixm  Co.,  (N.  D.  N.  Y.  1904)  132  Fed.  266,  13 
Am.  Bankr.  Rep.  97 ;  Butt  r.  C.  F.  MacNichol 
CoBfttr.  Co.,  (4th  Cir.  1905)  140  Fed.  840,  72 
C.  C.  A.  252,  15  Am.  Bankr.  Rep.  515,  af- 
firmima  (E.  D.  Va.  1906)  134  Fed.  979,  14 
Am.  Bankr.  Rep.  )88 ;  In  re  Mathews  Conso). 
S^late  Co.,  (D.  C.  Mass.  1905)  144  Fed.  724, 
16  Am.  Bankr.  Rep.  350;  Burdlck  v.  Dillon, 
()it  Cif.  190ft)  144  Fed.  737,  75  C.  C.  A. 
W9b.  16  Am.  Bankr.  Rep.  407  >  /n  re  T.  E.  Hill 
Co.,  (7th  Cir.  1906)  148  Fed.  832,  78  C.  C.  A. 
9S»,  17  Am.  BaidcF.  Rep.  517;  In  re  Belle 
FbiUFe^e  Fivst  Nat.  Bank,  (dth  Cir.  1907)  152 
Fe4.  64,  8)  C.  C.  A.  260,  18  Am.  Bankr.  Rep. 
Wk  11  Aml  Cas.  355;  hi  re  Toledo  Portland 
Cemsnt  Ca,  (E.  D.  Mieh.  1907)  156  Fed.  83. 
19  Am.  Bankr.  Rep.  117,  reversing  17  Am. 
Banlcr.  Rep.  37 A;  Jw  re  Rutland  Realty  Co., 
(S.  JK  N.  Y.  1907)  157  Fed.  296,  19  Am. 
SwpikiF.  R^p.  546;  In  re  Church  Onstr.  Co., 
(S.  P.  N.  Y.  1907)  157  Fed.  296,  19  Am. 
9«n,kT.  Rep.  649 -<  Hall,  etc.,  Co.  v.  Fri^y, 
kZd  Cir.  1907)  1^  Fed.  593,  87  C.  C.  A.  23, 
19  Am.  Bankr.  Rep.  841;  In  re  Kingston 
Realty  Co.,  (2d  Cir.  1908)  100  Fed.  445,  87 
C.  C.  A.  A(m,  19  Am.  Bankr.  Rep.  845,  revers- 
ing (E.  D.  N.  Y.  Ite7>  157  Fed.  299,  19  Am. 
Btankrv  R«p.  465  v  United  Surety  Cov  v.  Iowa 
Mfg.  Cow,  (8th  Cir.  1910>  179  Fed.  66,  102 
C.  C.  A.  623,  24  Am.  Bankr.  Repw  726  ^  In  re 
CharWs  Town  Light,  ete.,  Co.,  (N.  IX  W.  Va. 
WQ),  183  Fed  \eO;  in  re  Hudson  Rirer 
Pow«ff  Transmission  Co.,  (2d  Cir.  1910)  183 
Fed,.  701,  196  C.  C.  A.  139,  25  Am.  Bankt. 
Rep.  504;  In  re  Sagle  Steam  Laundry  Co., 
(E.  D.  X.  Y.  19.11)  184  Fed.  949:  In  re 
AfcMikn  Americau  Fish  Co.,  (VV.  I>.  Wash. 
190&>  90  A^  Bwlpr.  Rey.  71^. 


Trading  and  meriHintiU  eitrporaiUma. -^ 
In  re  San  Gahriel  Sanatorium  Co.,  ( 8.  IX  Cal. 
1899)  95  Fed.  271,  2  Am.  Bankr.  Rep.  408; 
In  re  Cameroon  Town  Mut  F.,  eta..  Ins.  Ca, 
(W.  D.  Mo.  1899)  96  Fed.  756,  2  Am.  Bankr. 
Rep.  372;  In  re  New  York,  etc..  Water  Co., 
(S.  D.  N.  Y.  1900)  98  Fed.  7U,  3  Am.  B««kF. 
Rep.  508,  affirmed  (2d  Cir.  1900)  1Q2  Fed. 
1004,  43  C.  C.  A.  9\i  In  re  ChioagO-Joplin 
Lead,  etc.,  Co.,  (W.  D.  Mo.  1900)  104  Fed. 
67,  4  Am.  Bankr.  Rep.  712}  In  re  Oriental 
Soc,  (£.  D.  Pa.  1900)  104  Fed.  975,  5  Am. 
Bankr.  Rep.  219}  In  re  Morton  Boarding 
Stables,  (S.  D.  N.  Y.  1901)  108  Fed.  791,  5 
Am.  Bankr.  Rep.  763;  In  re  Mutual  Mercan- 
tile Ageney,  (S.  B.  N.  Y.  1901)  111  Fed.  152, 

6  Am.  Bankr.  Rep.  607;  In  re  Chesapeake 
Oyster,  etc.,  Co.,  (D.  C.  Colo.  1902)  112  Fed. 
060,  7  Am.  Bankr.  Rep.  173;  In  re  FuKoB 
Club,  (N.  D.  Ga.  1909)  113  Fed.  997,  7  Am. 
Bankr.  Rep.  670;  In  re  Philadelphia,  etc., 
Transp.  Co.,  (E.  D.  Pa.  1902>  114  Fed.  403, 

7  Am.  Bankr.  Rep.  707 ;  In  re  Tontine  Surety 
Co.,  fD.  C.  N.  J.  1902)  116  Fed.  401,  8  Am. 
Bankr.  Rep.  421;  In  re  Parmolee  Library, 
(7th  Cir.  1903)  120  Fed.  235,  56  C.  C.  A.  683, 
9  Am.  Bankr.  Rep.  56ft;  In  re  Surety,  eto^ 
Co.,  (7th  Cir.  1902)  121  Fed.  73,  56  C.  C.  A. 
654,  9  Am.  Bankr.  Rep.  1^}  In  ro  H.  J. 
QuimbY  Freight  Forwarding  Co..  (IX  C.Masf. 

1903)  *121  »<].  139.  10  Am.  Bankr,  Rep.  424; 
In  re  FaciJQle  Coast  Warehouse  Co.,  (N.  D. 
Cal  1903).  123  Fed.  749,  10  Am.  Bankv.  Rep. 
474;  Philfpot  v.  O'Brion,  (lat  Civ.  1903)  126 
Fed.  167,  ai  C.  C.  A.  Ill,  11  Am^  Banki.  Rep. 
205,  ajM^al  diawt'afed  k\9Q&}  19ft  U.  S.  ftlS, 
25  S.  Ct.  785l  49  U.  S.  fL.  ed.>  631;  In  rt 
New  York  Hkdg.-Loan  Bai^inj^  Co.,  <S.  IX 
N.  Y.  Itt04)  127  Fled.  471,  11  Am.  Bankr. 
Rep.  51;  In  re  Snvder,  etev,  Co.,   (N.  iX  111. 

1904)  133  FedL  806;  13  Am.  Bankr.  Rep.  325; 
In  re  V.  S.  Hotel  Co.,  (6tb  Cir.  1904)  1&4 
Fed.  226,  67  C.  C.  A.  153,  6ft  L.  R.  A.  588, 

13  Am.  Bankr.  Repc  403;  In  re  Bar  City  Irri- 
gation Co.,   (S.  p.  Tex.  19W»>  136  Fed.  aSO, 

14  Am.  Bankr.  Rep.  370;  Wilkeo  Bbrte  Ftreib 
Nat.  Bank  v.  W^^omlng  Valley  lee  Co.,  (M. 
D.  Pa.  1905>  136  Fed.  46t,  14  Am.  Bankt. 
Rep.  448;  Zugalki  v.  Istersatmnal  Mercan- 
tile Agency.  (3d  Cir.  1906)  142  TeA.  927,  74 
C.  C.  A.  97,  10  Am.  Bsukkr.  Repw  67;  ^  r€ 
New  York,  etc.,  Joe  Lines,  f  2d  Cir.  190Q>  147 
Fed.  214,  77  C.  C.  A.  440^  16  Am.  Bankr.  Rep. 
832,  affirming  (S.  IX  N.  Y.  1905)  14  Amc 
Bankr.  Rep.  61:  In  re  Leightoo,  (S.  I>.  W. 
Va.  1906)  147  Fed.  31 1<,  17  Am.  Bankr.  Bept 
276;  In  re  Kiagnton  Realtr  Co.,  (£.  IX  N.  Y. 

1907)  137  Fed.  299,  19- Am.  Bankr.  Reia.  8V.S; 
Gallagher  t>.  Belamry  Sta.hles  Co.,  (E.  D.  Pte. 

1908)  ir)8  Fed.  38.1,  19  Ann.  Bankr.  Rep.  8»1; 
In  re  Weatworth  Lundk  Co.,  (2d  Cir.  190A) 
169  Fed.  413,  96  C.  C.  A.  3j93,  20i  Am.  Bankr. 
Rep.  29;  In  re  Willw  Cab,  e*c.,  Co..  (R.  D. 
N.  Y.  1^10^)  17»  FedL  11»;.  I-n  re  Eagle  Steam 
Laundiy  Co.,  |E.  IX  N.  Y.  m^y  178  Fed. 
308.  And  see  to  the  same  efteet  under  ^>rmtr 
bankruptcy  laws,  /f»  re  Ryan.  fIX  C.  Ore. 
1873)  2  Sawy.  411,  ^1  Fed.  Cm.  No.  12,183; 
In  re  KlngBton  ReaHy  Co.,  f2«  Cir.  1968)  106 
Fed.  4-fr5,  87  C.  C.  A.  406,  19  Am.  Btxnkr.  Rep. 
845;  Altonwood  Park  Co.  t^.  ()wvnnc,  (2d  Ctt. 
1908)   160  Fed.  4M,  8Z  C.  C.  A*  4»9»  20  Am 
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Bankr.  Rep.  31;  /ft  re  New  England  Breeders' 
Club,  (D.  G.  N.  H.  1906)  165  Fed.  617,  21 
Am.  Bankr,  Rep.  349;  Laker  t7.  George  H« 
Stapely  Co.,  (S.  D.  Ohio  1908)  21  Am.Bankr* 
Rep.  303. 

Mining  <5orporatton«.  — /n  re  San  Gabriel 
Sanatorium  Co.,  (S.  D.  Cal.  1899)  95  Fed. 
271,  2  Am.  Bankr.  Rep.  408;  In  re  Elk  Park 
Min.,  eto.,  Co.»  (D.  C.  Colo.  1809)  101  Fed. 
482,  4  Am.  Bankr.  Rep.  131;  In  re  Rollind 
Gold,  etc.,  Mifl.  Co.,  KS.  D.  N.  Y.  1900)  102 
Fed.  982,  4  Am.  Bankr.  Rep.  327 ;  In  re  Chi> 
cago*Joplin  Lead,  etc.,  Co.,  (W.  D.  Mo.  1900) 
104  Fed.  67,  4  Am.  Bankr.  Rep.  712;  In  re 
WOodftide  Coal  Co.,  (E.  D.  Pa.  1900)  105  Fed. 
56,  5  Am.  Bankr.  Rep.  186;  In  re  Keystone 
Coal  Co.,  (W.  D.  Pa.  1901)   109  Fed.  872,  6 


Am.  Bankr.  Rep.  877;  In  re  Teooj^  Min., 
etc.,  Co.,  (S.  D.  Cal.  1001)  110  Fed.  120,  6 
Atn.  Bankr.  Rep.  250;  In  re  Mathews  Consol. 
Slate  Co.,  (D.  C.  Mass.  1905)  144  Fed.  724. 
16  Am.  Baflkr.  Rep.  350;  Burdick  v,  Dillon. 
(1st  Cir.  1906)  144  Fed.  737,  76  C.  C.  A. 
603,  16  Am.  Bankr.  Rep.  407;  In  re  Quincy 
Granite  Quarries  Co.,  (D.  C.  Mass.  1904)  147 
Fed.  270,  16  Am.  Bankr.  Rep.  823. 

Printing  and  publiehing  corporations. — 
In  re  Mutual  Mercantile  Agency,  (S.  D.  N.  Y. 
1901)  111  Fed.  162,  6  Am.  Bankr.  Rep.  607: 
In  re  Parmelee  Library,  (7th  Cir.  1903)  120 
Fed.  235,  56  C,  C.  A.  588,  9  Am.  Bankr.  Rep. 
568;  Zugalla  V.  International  Mercantile 
Agency,  (3d  Cir.  1906)  142  Fed.  927,  74  C. 
C.  A.  97,  16  Am.  Bankr.  Rep.  67. 


{^Liability  of  officers  and  stockholders  of  corporaiions.^  The  bankruptcy  of  a 
corporation  shall  not  release  its  officers,  directors,  or  stockholders,  as  such, 
from  any  liability  tinder  the  la^s  of  a  State  or  Territory  or  of  the  United  States. 
[(IfUerted  1908)  S&  Stat  L.  797.] 

t>.  Allen-Miles  Co.,  (5th  Cir.  1906)  136  Fed. 
385,  69  C.  C.  A.  229,  14  Am.  Bankr.  Rep. 
15;  Firestone  Tire,  etc^  Co.  v.  Agnew,  (N,  Y. 
1900)  21  Am.  Bankr.  Rep.  292;  In  re  Flood- 
Pratt  Dairy  Co.,  (N.  D.  Ohio  1909)  23  Am. 
Bankr.  Rep.  148. 

As  to  the  effect  of  a  diacharge  on  codehtore 
generally,  see  section  16  and  the  annotation 
thereunder,  infra,  p.  569. 


Liability  of  officers,  directors,  and  stock- 
holders. —  The  express  provision  of  the  Bank- 
rupt Act  forbids  that  the  secondary  liability 
of  the  officers,  stockholders,  or  directors  of 
a  corporation,  under  a  state  statute,  should 
be  an<K!ted  by  a  corporation's  discharge  in 
bankruptcy.  In  re  Marshall  Paper  Co.,  (Ist 
Cir.  1000)  102  Fed.  872,  43  C.  C.  A.  38,  4 
Am.  Bankr.  Rep.  468,  (D.  C.  Mass.  1899)  95 
Fed.  419,  2  Am.  Bankr.  Rep.  653;  Klipstein 


Sec.  5.  Partners.  —  a  [Partnership.]  A  partnership,  during  the  con- 
tinuation of  the  partnership  business,  or  after  its  dissolution  and  before  the 
final  settlement  thereof^  may  be  adjudged  a  bankrupt.   [(1898)  SO  Stat.  L. 

C.  S.  D.  1900)  104  Fed.  236,  4  Am.  Bankr. 
Rep.  763;  In  re  Miller,  (W.  D.  N.  Y.  1900) 
104  Fed.  764,  5  Am.  Bankr.  Rep.  140;  Strause 
V.  Hooper.  (E.  D.  K.  C.  1901)  106  Fed.  690. 
5  Am.  Bankr.  Rep.  226;  In  re  Stokes.  (E.  D. 
Pa.  1901)  106  Fed.  312,  6  Am.  Bankr.  Rep. 
262;  In  re  Hale,  (E.  D.  N.  C.  1901)  107  Fed. 
482,  6  Am.  Bankr.  Rep.  35;  In  re  Harris, 
(N.  D.  Ohio  1899)  108  Fed.  517,  4  Am. 
Bankr.  Rep.  132;  In  re  Sanderlln,  (E.  D.  N. 

C.  1901)  109  Fed.  857,  6  Am.  Bankr.  Rep. 
384;  In  re  Kersteh,  (E.  D.  Wia.  1901)  110 
Fed.  929,  6  Am.  Bankr.  Rep.  516;  In  re  Carle- 
ton,  (D.  C.  Mass.  1902)  116  Fed.  246,  8  Am. 
Bankr.  Rep.  274;  In  re  Farley,  (W.  D.  Va. 
1902)  115  Fed.  369,  8  Am.  Bankr.  Rep.  267; 
In  re  Mercur,  (3d  Cir.  1903)  122  Fed.  384, 
58  C.  C.  A.  472,  10  Am.  Bankr.  Rep.  tyOn.  ttf- 
firming  (E.  D.  Pa.  1902)  116  Fed.  666,  R  A*n. 
Bankr.  Rep.  275;  In  r«J  McLaren,  (N,  D.  N. 
Y.  1903)  125  Fed.  835,  11  Am.  Bankr.  Rpp. 
144;  In  re  Stein,  (7th  Cir.  1904)  127  Fed. 
547,  62  C.  C.  A,  272,  11  Am.  Bankr.  Rep. 
586;  Burkhart  v,  German-American  Bank,  (R. 

D.  Ohio  1904)  137  Fed.  958,  14  Am.  Bankr. 
Rep.  222;  In  re  Perley,  (E.  D.  Mo.  1906)  188 
Fed.  927.  15  Am.  Bankr.  Rep.  64;  In  re  Bo- 
relli.  (D.  C.  Conn.  1906)  142  Fed.  296,  16  Am. 
Bankr.  Rep.  115;  In  re  Hudson  Clothing  Co., 
(D.  C.  Me.  1906)  148  Fed.  806, 17  Am.  Bankr. 


CtOM^r^fetenee  i    As  to 

Petitions  in  bankruptcy  ag;ainst  other 
than  partnership  debtors,  and  pro- 
cedure thereon,  see  the  several  subdi- 
visions of  sections  18  {infra,  p.  579) 
and  59. 

Ad}aaication  of  partnersliips  as  bankm^a. 
-^  Under  the  authority  conferred  by  section 
5(i,  a  partnership,  as  such,  may  be  adjudged 
bankrupt  where  it  is  chargeable  with  the  com- 
mission  of  any  of  the  acts  of  bankruptcy 
enumerated  in  the  several  subdivisions  of  sec- 
tion 8a.  George  M.  West  Co.  t*.  Lea,  (1899) 
174  U.  S.  690,  19  S.  Ct.  836,  43  U.  8.  (L.  ed.) 
1098,  2  Am.  Bankr.  Rep.  463;  Chemical  Nat. 
Bank  p.  Meyer,  (E.  D.  N.  Y.  1899)  92  Fed. 
896,  1  Am.  Bankr.  Rep.  565 ;  In  re  Dunnigan, 
(D.  C.  Mass.  1899)  95  Fed.  428,  2  Am.  Bankr. 
Rep.  628;  In  re  Levy,  (N.  D.  N.  Y.  1899)  95 
Fed.  812,  2  Am.  Bankr.  Rep.  21 ;  In  re  Hlrsch, 
(8.  D.  N.  Y.  1899)  97  Fed.  871,  3  Am.  Bankr. 
Rep.  844;  In  rt  Meyer,  (2d  Cir.  1899)  98 
Fed.  976,  39  C.  C.  A.  368,  3  Am.  Bankr.  Rep. 
559;  In  re  Duguid,  (E.  D.  N.  C.  1900)  100 
Fed.  274,  3  Am.  Bankr.  Rep.  794;  tn  re  Bar- 
den,  (E.  D.  N.  C.  1900)  101  Fed.  553,  4  Am. 
Bankr.  Rep.  31;  Vaccaro  f).  Security  Bank, 
(6th  Cir.  1900)  103  Fed.  436.  43  C.  C.  A.  279, 
4  Am.  Bankr.  Rep«  474;  Davis  r.  Stevens/ (D. 
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Rep.  826;  Manson  v.  WillianiB,  (Ist  Cir. 
1907)  153  Fed.  525,  82  C.  C.  A.  475,  18  Am. 
Bankr.  Rep.  674;  In  re  Coe,  (S,  D.  N.  Y. 
1907)  157  Fed.  308,  19  Am.  Bankr.  Rep.  618; 
In  re  Bertenshaw,  (8th  Cir.  1907)  157  Fed. 
363,  13  Ann.  Cas.  986,  85  C.  C.  A.  61,  17  L. 
R.  A.  N.  S.  886,  19  Am.  Bankr.  Rep.  577; 
In  re  Ceballos,  (D.  C.  N.  J.  1908)  161  Fed. 
445,  20  Am.  Bankr.  Rep.  450;  In  re  CuWer, 
(D.  C.  Minn.  1909)  176  Fed.  450,  23  Am. 
Bankr.  Rep.  779;  In  re  Pinaon,  (N.  D.  Ala. 
1910)  180  Fed.  787,  24  Am.  Bankr.  Rep.  804; 
In  re  Corcoran,  (S.  D.  Ohio  1004)  12  Am. 
Bankr.  Rep.  285;  Matter  of  Leyingston,  (D. 
C.  Hawaii  1905)  13  Am.  Bankr.  Rep.  357; 
In  re  McMurtrey,  (W.  D.  Tex.  1905)  15  Am. 
Bankr.  Rep.  430;  In  re  Pincus,  (S.  D.  N.  Y. 
1906)  17  Am.  Bankr.  Rep.  331. 

The  insanity  of  a  partner  and  the  appoint- 
ment of  a  conservator  of  his  estate  will  not 
prevent  adjudication  of  bankruptcy  against 
the  partnership  on  petition  of  its  creditors. 
In  re  Stein,  (7th  Cir.  1904)  127  Fed.  547,  62 
C.  C.  A.  272,  11  Am.  Bankr.  Rep.  536.  See 
also  the  annotation  under  sec.  8,  tti/ra,  p.  527. 

Adjudioation  not  dependent  on  poeseesion 
of  aaeets,  —  It  is  no  defense  to  a  bankruptcy 
proceeding  against  a  partnership,  on  petition 
of  one  of  its  members,  that  the  firm  is  with- 
out  assets.  In  re  Ceballos,  (D.  C.  N.  J.  1908) 
161  Fed.  445,  20  Am.  Bankr.  Rep.  459. 

Infant  partner.  —  Where  pro(^»eding8  in  in- 
voluntary bankruptcy  are  instituted  against 
a  firm,  and  it  appear^  that  one  of  the  part- 
ners is  a  minor,  an  adjudication  should  be 
made  against  the  firm  as  such,  but  as  to  the 
infant  partner  the  petition  should  be  dis- 
missed. In  re  Dunnigan,  (D.  C.  Mass.  1899) 
95  Fed.  428,  2  Am.  Bankr.  Rep.  628;  In  re 
Duguid,  (E.  D.  N.  C.  1900)  100  Fed.  274,  3 
Am.  Bankr.  Rep.  794. 

The  oommisaion  of  an  act  of  bankruptcy  by 
the  individuals  composing  the  firm  is  not  a 
necessary  prerequisite  to  th«  adjudication  of 
the  partnership  entity  as  a  bankrupt.  Chemi- 
cal Nat.  Bank  t?.  Meyer,  (E.  D.  N.  Y.  1899) 
92  Fed.  896,  1  Am.  Bankr.  Rep.  565;  In  re 
Meyer,  (2d  Cir.  1899)  98  Fed.  976,  39  C.  C. 
A.  368,  3  Am.  Bankr.  Rep.  659;  In  re  Mc- 
Murtrey,    (W.  D.  Tex.   1906)    142  Fed.  853, 

15  Am.  Bankr.  Rep.  427;  In  re  Bertenshaw, 
(8th  Cir.  1907)  157  Fed.  363,  13  Ann.  Cas. 
986,  85  C.  C.  A.  61,  17  L,  R.  A.  N.  8.  886, 
19  Am.  Bankr.  Rep.  577;  Mills  r.  Fisher, 
(6th  Cir.  1908)  159  Fed.  897,  87  C.  C.  A.  77, 

16  L.  R.  A.  N.  S.  656,  20  Am.  Bankr.  Rep. 
237 ;  In  re  Everybody's  Grocery,  etc.  Market, 
(D.  C.  Okla.  1908)  173  Fed.  492,  21  Am. 
Bankr.  Rep.  925 ;  Matter  of  Wing  Yick  Co., 
(D.  C.  Hawaii  1905)  13  Am.  Bankr.  Rep.  757. 

Existence  of  partnership  necassary.  —  As 
required  by  the  statute,  a  partnership,  as 
such,  may  be  adjudged  bankrupt  only  ''dur- 
ing the  continuation  of  the  partnership  busi- 
ness, or  after  its  dissolution  and  before  the 
final  settlement  thereof;  "  and,  in  accordance 
'  with  this  language,  it  has  been  held  that  in 
order  to  warrant  the  adjudication  as  a  bank- 
rupt of  the  partnership  entity,  it  is  necessary 
to  show  the  actual  existence  of  such  partner- 
ship at  the  time  of  the  filing  of  the  petition 
in  bankruptcy  against  it.    Royston  v,  Weis, 
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(5th  Cir.  1902)  112  Fed.  962,  50  C.  C.  A.  638, 
1  Am.  Bankr.  Rep.  584;  In  re  Schenkein,  (W. 
D.  N.  Y.  1902)  113  Fed.  421,  7  Am.  Bankr. 
Rep.  162;  In  re  McLaren,  (N.  D.  N.  Y.  1903) 
125  Fed.  835,  11  Am.  Bankr.  Rep.  141;  Jonea 
r.  Burnham,  (3d  Cir.'  1905)  138  Fed.  986.  71 
C.  C.  A.  240,  15  Am.  Bankr.  Rep.  85;  Buffalo 
Milling  Co.  r.  Lewisburg  Dairy  Co.,  (M.  D. 
Pa.  1908)  159  Fed.  319,  20  Am.  Bankr.  Rep. 
279;  In  re  Pinson,  (N.  D.  Ala.  1910)  180 
Fed.  787,  24  Am.  Bankr.  Rep.  804. 

The  burden  of  proof  in  an  issue  to  deter- 
mine whether  or  not  the  respondent  is  a 
partnership,  rests  upon  the  petitioners.  Jones 
f?.  Burnham,  (3d  Cir.  1905)  138  Fed.  986,  71 
C.  C.  A.  240,  15  Am.  Bankr.  Bep.  85. 

There  is  no  final  settlement  of  the  affairs  of 
a  partnership  until  its  debts  are  paid,  or  in 
some  other  way  extinguished;  and  in  the  ab- 
sence of  a  showing  to  that  effect,  the  other 
elements  being  pre^nt,  a  partnership  may  be 
adjudged  bankrupt.  In  re  Levy,  (N.  D.  N. 
Y.  1899)  95  Fed.  812,  2  Am.  Bankr.  Rep.  21; 
In  re  Hlrsch,  (S.  D.  N.  Y.  1899)  97  Fed.  671, 
3  Am.  Bnnkr.  Rep.  344;  In  re  Pinson,  (N.  D. 
Ala.  1910)  180  Fed.  787,  24  Am.  Bankr.  Rep. 
804. 

//  a  partnership  has  been  dissolved  by  the 
partners,  inter  sese,  before  the  ftlinff  of  the 
petition,  it  is  not  thereafter  an  existing  part- 
nership, and  proceedings  in  bankruptcy  can- 
not be  maintained  against  it.  In  re  Pinson, 
(N.  D.  Ala.  1910)  180  Fed.  787,  24  Am. 
Bankr.  Rep.  804. 

Adjudioation  after  dissolution  by  death. — 
A  partnership,  after  its  dissolution  by  the 
death  of  one  partifer,  may  be  adjudged  a 
bankrupt;  and  in  such  case  the  proceedings 
are  not  invalidated  by  the  fact  that  the  peti- 
tion does  not  refer  to  the  deceased  partner, 
nor  disclose  that  the  partners  named  were 
sui-viving  partners,  where  the  business  was 
being  continued  as  provided  for  in  the  part- 
nership articles.  In  re  Coe.  (R.  D.  N.  Y. 
1907)  157  Fed.  308,  19  Am.  Bankr.  Rep.  618. 
See  also  In  re  Pierce,  (D.  C.  Wash.  1900) 
102  Fed.  977,  4  Am.  Bankr.  Rep.  489. 

But  where,  on  an  application  for  an  adju- 
dication of  bankruptcy  against  a  firm,  it  ap- 
peared that  both  of  the  original  partners  had 
died,  leaving  their  interests  to  certain  others, 
some  of  whom  were  minors,  and  it  did  not 
appear  by  whom  or  under  what  arrangement 
the  firm  was  subsequently  conducted,  except 
that  two  persons  conducted  the  business  and 
committed  the  apts  of  bankruptcy  alleged, 
and  the  continuance  of  the  partnership  was 
denied  by  the  alleged  infant  members,  an 
adjudication  was  denied  until  the  parties, 
by  a  proper  proceeding  or  pleading,  remo\»ed 
the  uncertainties  of  the  situation.  In  re  Mc- 
Laren, (N.  D.  N.  Y.  1903)  125  Fed.  835,  H 
Am.  Bankr.  Rep.  141. 

Necessity  of  showing  insolvency  of  individ- 
uals composing  firm.  —  It  has  been  held  that 
where  the  act  of  bankruptcy  charged  against 
a  partnership  entity  is  one  involving  insol- 
vency, it  is  necessary,  in  order  to  warrant 
an  adjudication,  to  allege  and  prove  that  the 
assets  of  the  partnership,  plus  the  assets  of 
its  members  in  excess  of  their  individual 
debts,  are  insufficient  to  pay  the  partnership 
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debts.  In  re  Blair,  (S.  D.  N.  T.  1900)  99 
Fed.  76,  79,  3  Am.  Baokr.  Rep.  588;  Vaccaro 
V.  Security  Bank,  (6th  Cir.  1900)  103  Fed. 
436,  43  C.  C.  A.  279,  4  Am.  Bankr.  Rep.  474 ; 
Davis  V,  Stevens,  (D.  G.  S.  D.  1900)  104  Fed. 
236,  M  Am.  Bankr.  Rep.  763;  In  re  Forbes, 
kD.  C.  Mass.  1904)  128  Fed.  137,  11  Am. 
Bankr.  Rep.  787;  In  re  Perley,  (E.  D.  Mo. 
1905)  138  Fed.  927,  15  Am.  Bankr.  Rep.  54; 
In  re  Bertenshaw,  (8th  Cir.  1907)  157  Fed. 
363,  13  Ann.  Gas.  £86,  84  G.  C.  a.  61,  17 
L.  R.  A.  N.  S.  886,  19  Am.  Bankr.  Rep.  577; 
Tumlin  v,  Bryan,  (5th  Gir.  1908)  165  Fed. 
166,  91  G.  G.  A.  200,  21  L.  R.  A.  N.  S.  960, 
21  Am.  Bankr.  Rep.  319;  In  re  Everybody's 
Grocery,  etc..  Market,  (D.  G.  Okla.  1908)  173 
Fed.  492,  21  Am.  Bankr.  Rep.  926;  Francis 
17.  McNeal,  (G.  G.  A.  3d  Gir.  1911)  186  Fed. 
481 ;  Matter  of  Wing  Yiek  Go.,  (D.  G.  Hawaii 
1905)   13  Am.  Bankr.  Rep.  767. 

But  it  has  also  been  held  that  a  partner- 
ship is  insolvent  and  subject  to  adjudication 
as  a  bankrupt  when  the  partnership  property 
is  insufficient  to  pay  its  debts,  regardless  of 
the  individual  property  of  the  partners.  In 
re  McMurtrey,  (W.  D.  Tex.  1906)  142  Fed. 
853,  16  Am.  Bankr.  Rep.  427. 

Sufficient  evidence  of  insolvency,  —  The  in- 
ability of  a  partnership  to  meet  its  matured 
obligations,  together  with  its  dissolution,  and 
the  transfer  of  practically  all  of  its  property 
to  creditors,  either  by  way  of  payment  or 
security,  leaving  other  debts  unpaid,  are  facts 
sufficient  to  esuiblish  its  insolvency.  In  re 
Miller,  (W.  D.  N.  Y.  1900)  104  Fed.  764,  6 
Am.  Bankr.  Rep.  140. 

Petition  —  Form.  —  No  official  form  hav- 
ing been  prescribed  for  a  petition  in  invol- 
untary bankruptcy  against  a  partnership, 
form  No.  3  (the  general  form  of  a  creditors' 
petition)  is  to  be  used  for  that  purpose,  with 
such  changes  as  are  necessary  to  meet  the 
exigencies  of  the  particular  case.  Mather  v. 
Coe,  (N.  D.  Ohio  1899)  92  Fed.  333,  1  Am. 
Bankr.  Rep.  504. 

A  partnership  is  a  distinct  entity,  which 
requires  a  petition  specifically  directed 
against  it\  alleging  an  act  of  bankruptcy  in 
which  it  is  expressly  involved,  and  resulting 
in  an  adjudication  against  the  partnership 
itself,  irrespective  of  and  in  addition  to  any 
that  may  be  made  against  the  individual 
members;  and  simultaneous  proceedings 
against  the  individual  members  of  a  partner- 
ship do  not  necessarily  bring  the  partnership 
into  court,  so  as  to  authorize  an  amendment 
calling  for  an  adjudication  against  it.  In  re 
Mercur,  (3d  Gir.  1903)  122  Fed.  384,  58  G. 
G.  A.  472,  10  Am.  Bankr.  R«p.  505. 

Only  one  petition  need  he  filed  upon  the 
voluntary  application  of  a  partnersnip  for 
the  benefit  of  the  Bankruptcy  Act,  and  all 
that  is  done  thereupon  constitutes  but  one 
proceeding,  although  it  includes  granting  a 
discharge  to  each  of  the  partners.  In  re 
Langslow,  (N.  D.  N.  Y.  1899)  98  Fed.  869, 
1  Am.  Bankr.  Rep.  268;  In  re  Gay,  (D.  G. 
N.  H.  1899)  98  Fed.  870,  3  Am.  Bankr.  Rep. 
529. 

Who  Buy  file  petition.  —  A  member  of  the 
partnership  may  file  a  petition  seeking  the 
adjudication  of  his  firm  as  a  bankrupt.    In 


re  Murray,  (N.  D.  la.  1899)  96  Fed.  600,  3 
Am.  Bankr.  R^p.  601;  In  re  Russell,  (N.  D. 
la.  1899)  97  Fed.  32,  3  Am.  Bankr.  Rep.  91; 
In  re  Duguid,  (E.  D.  N.  G.  1900)  100  Fed. 
274,  3  Am.  Bankr.  Rep.  794;  In  re  Garleton, 
(D.  G.  Mass.  1902)  115  Fed.  246,  8  Am. 
Bankr.  Rep.  270;  In  re  Junck,  (E.  D.  Wis. 
1909 )   169  Fed.  481,  22  Am.  Bankr.  Rep.  298. 

But  a  single  partner  cannot  maintain  a 
petition  to  have  his  partnership  adjudged  a 
voluntary  or  an  involimtary  bankrupt,  in  the 
sense  in  which  these  terms  are  generally 
used.  In  re  Geballos,  (D.  G.  N.  J.  1908)  161 
Fed.  445,  20  Am.  Bankr.  Rep.  459. 

Necessity  of  notice  to  nonassenting  partner. 
—  Members  of  a  partnership  who  do  not  join 
in,  or  assent  to,  the  filing  of  a  petition  in 
bankruptcy  against  the  partnership,  and  who 
have  not  been  notified  thereof,  cannot  be  ad- 
judicated bankrupt.  In  re  Murray,  (N.  D. 
la.  1899)  96  Fed.  600,  3  Am.  Bankr.  Rep. 
601;  In  re  Russell,  (N.  D.  la.  1899)  97  Fed. 
32,  3  Am.  Bankr.  Rep.  91;  In  re  Junck,  (£. 
D.  Wis.  1909)  169  Fed.  481,  22  Am.  Bankr. 
Rep.  298. 

Where  some,  hut  not  (iH,  of  the  members 
of  a  partnership  file  a  petition  in  hankruptcy 
asking  for  the  adjudication  of  the  firm,  the 
proceeding  is  a  voluntary  one  as  to  the  firm 
and  the  petitioners,  but  it  is  involuntary  as 
to  nonassenting  partners.  In  re  Murray,  (N. 
D.  la.  1809)  96  Fed.  600,  3  Am.  Bankr.  Rep. 
601;  In  re  Garleton,  (D.  G.  Mass.  1902)  115 
Fed.  246,  8  Am.  Bankr.  Rep.  270;  In  re 
Geballos,  (D.  G.  N.  J.  1908)  161  Fed.  445, 
20  Am.  Bankr.  Rep.  459;  In  re  Junck,  (E.  D. 
Wis.  1909)  169  Fed.  481,  22  Am.  Bankr. 
Rep.  298. 

An  objecting  partner  cannot  be  adjudi- 
cated against  his  will.  In  re  Junck,  (E.  D. 
Wis.  1909)  169  Fed.  481,  22  Am.  Bankr. 
Rep.  298. 

But  such  nonconsenting  partner  does  not 
hold  a  veto  on  the  jurisdiction  of  the  court 
over  the  partnership  as  an  entity.  In  re 
Junck,  (E.  D.  Wis.  1909)  169  Fed.  481,  22 
Am.  Bankr.  Rep.  298. 

Thus  while  the  objecting  partner  may  pre- 
vent his  own  adjudication,  he  cannot  escape 
an  accounting  which  is  necessary  to  facili- 
tate the  jurisdiction  of  the  court  over  the 
partnership  case.  In  re  Junck,  (E.  D.  Wis. 
1909)  169  Fed.  481,  22  Am.  Bankr.  Rep.  298. 
'  The  firm  creditors  may  also  file  a  petition 
in  bankruptcy  against  the  partnership  Entity, 
as  well  as  against  the  individual  members 
thereof.  Ghemical  Nat.  Bank  i?.  Meyer,  (E. 
D.  N.  Y.  1899)  92  Fed.  896,  1  Am.  Bankr. 
Rep.  565;  In  re  Mercur,  (E.  D.  Pa.  1899) 
95  Fed.  634,  2  Am.  Bankr.  Rep.  626;  In  re 
Meyer,  (2d  Cir.  1899)  98  Fed.  976,  39  G.  G. 
A.  "  368,  3  Am.  Bankr.  Rep.  569 ;  In  re 
Schenkein,  (W.  D.  N.  Y.  1902)  113  Fed.  421, 
7  Am.  Bankr.  Rep.  162;  In  re  Salmon,  (W. 
D.  Mo.  1906)  143  Fed.  395,  16  Am.  Bankr. 
Rep.  122;  Matter  of  L.  Hee,  (D.  G.  Hawaii 
1904)   13  Am.  Bankr.  Rep.  8. 

Individual  petition  seeking  discharge  from 
partnerihip  debts.  —  Where  a  member  of  a 
partnership  files  a  petition  in  bankruptcy, 
and  seeks  thereby  to  obtain  a  discharge  from 
his  liability  for  the  payment  of  partnership 
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obligAtidfll,  A«  Well  as  hid  indiVidtlal  debts, 
tike  petittoo,  flchedutes^  and  kli>tioes  to  cred- 
itors should  contAitt  the  aV^Mnents  and  in- 
formation neoessary  to  lay  a  foundation  for 
discharge  effectual  as  agaiiist  firm  creditors. 
/H  re  Laushliu^  (N.  t).  la.  1609)  96  Fed.  569, 
3  Am.  daiULr.  Rfep.  1 ;  fn  f^  McFaun,  (N.  D.  la. 
1690)  96  Fed.  592,  3  Am.  Bankr.  Rep.  66; 
In  r^  Hartmati)  (N.  D.  la.  ISOD)  06  Fed. 
69d»  3  Atti.  Bankr.  Rep.  65t  /h  n^  Car^ 
inichael,  (N.  D.  la.  1699)  96  Fed.  604,  2 
Ant.  Batikr.  Rep.  815;  In  re  ftusa^ll,  (N.  Hi 
la.  1699)  97  ^ed.  3iS|  3  Am.  Bankr.  Hep.  91; 
In  re  Gay,  (D.  C.  N.  H.  1890)  08  *^«d.  670, 

3  Am.  Bankr.  Rep.  620;  in  re  Hale>  (E.  D. 


]tr.  C.  ll^l )  10?  ^«d.  432,  6  Am.  Biinkr.  ttep. 
35;  in  re  JPathiy,  (W.  D.  VA.  1902)  116 
F«d.  661^,  B  Am.  Bahkr.  Rep.  H^;  in  re  Fie- 
genbaum,  (2d  Cir.  1903)  121  Fed.  69,  57 
C.  C.  A.  409.  9  Am.  Bkitkr.  Rtftb.  696;  In  re 
Morrisoil,  (W.  1>.  T6k.  1904)  127  Fed.  166, 
11  Am.  Bankr.  Rep.  498;  Muttef  of  L.  Hte«, 
(IX  0»  Hawaii  10d4)  13  Am.  dankr.  Rep.  8; 
New  Yd^k  Inst.,  ette.,  r.  Crockett,  (1007)  17 
Am.  Bftnkr.  tlep.  383,  lit  App.  Dly.  200,  102 
K".  V.  S.  412. 

DbciAf sei  -^  As  tt)  the  etfeet  of  a  discharge 
with  respect  to  partnership  debts,  s^  the 
atinot&tion  Under  the  first  Subdivision  of  sec- 
tion 17<t,  infra,  p.  570. 


b  \_Adnnnieiraii(m  of  e^o^a^]  The  creditors  of  the  partnership  shall  ap- 
point the  trustee ;  in  other  respects  so  far  as  possible  the  e6tat(ft  shall  be  admin- 
istered as  herein  provided  for  other  estates.  1(1898)  SO  Stat  L.  5-f7.] 


CroM'teferencet    As  to 

Appointment  of  trustees  generally,   see 
section  44a,  infra,  p.  677. 

Trustee  of  partnership  aitatt.  —  The  stat* 
Ute  contemplates  that  the  trustee  elected  for 
a  partnership  siiall  also  be  the  trustee  of  the 
individual  partners;  and  there  is  no  author- 
ity for  the  election  of  separate  trustees  for 
the  partners.  In  re  Coe,  (S.  D.  K.  Y,  1907) 
164  Fed.  162,  18  Am.  Bankr.  tlep»  715.  And 
see  generally  the  annotation  under  the  fol- 
lowing subdivision  of  this  section. 

But  see  tn  re  Bertenshaw,  (8th  Cir.  1907) 
167  ^ed.  363,  13  Ann.  Cas.  986,  85  C.  C.  A. 
61,  19  Am.  Bankr.  Hep.  577,  wherein  it  was 
said  that  where  a  partnership  is  adjudged 
bankrupt,  and  the  members  of  the  partner- 
ship are  not,  the  trustee  takes  title  to  the 
partnership  property  and  to  that  only^  and 
his  full  duty  is  discharged  and  all  the  power 
which  he  has  is  exercised  when  he  collects 
and  converts  the  partnership  property  into 
money  and  distributes  its  proceeds  among  the 
creditors.  The  creditors  of  the  partnership 
may  subject  the  individual  property  of  the 
unadjudicated  partners  to  the  payment  of 
their  debts  before,  during,  of  after  the  bank, 
ruptcy  proceedingsi  just  as  they  may  the 
property  of  indorsers  upon  the  commercial 


paper  of  ike  firm  or  the  property  of  sureties 
for  its  obligations.  But  the  trustee  of  the 
estate  of  the  partnership  is  neither  the  as* 
signee  or  the  trustee  of  the  claims  of  its 
creditors,  nor  their  attorney  nor  agent  to 
collect  their  claims  out  of  the  individual 
property  of  the  unadjudicated  partners,  and 
he  has  no  more  right  or  authority  at  law  or 
in  equity  to  seiise  their  individual  property 
and  to  apply  it  to  the  payment  of  tne  part- 
nership creditors  than  he  has  to  take  the 
property  of  indorsers  of  the  firm  paper  or 
the  property  of  sureties  for  its  obligations 
and  apply  si^ch  property  to  that  purpose*  He 
is  merely  the  trustee  of  the  property  of  the 
partnerships  not  of  the  individual  property 
of  the  partners,  nor  of  the  property  of  any 
other  debtors  of  the  creditors  of  the  partner- 
shipi  and  he  is  without  power  to  take  or  to 
administer  such  property.  Nor  may  he  main- 
tain  any  action  or  proeeeding  to  enforce  tlie 
liability  of  the  individual  partners  to  the 
partnership  creditors,  because  he  is  not  the 
assignee  of  the  claims  of  the  creditors  of 
the  partnership  and  he  has  no  more  right  or 
authority  than  a  stranger  to  enforce  these 
claims,  against  persons  other  than  the  bank- 
rupt partnership,  or  against  property  other 
than  the  property  of  the  partnership. 


c  IJurisdidion  over  one  partner  sufficieni.'}  The  court  of  bttn1^mpt(?y  which 
has  jurisdiction  of  one  of  the  partners  may  have  jurisdiction  of  all  tne  partners 
and  of  the  administration  of  the  partnership  and  individual  property.  1(1898) 
SO  Stat.  L  5^7.] 

Entity  doctfiae*  — It  has  been  held  thAi 
a  partnership  is  a  ''person''  or  entity  which 
mny  be  adjudged  bankrupt  upon  its  volun- 
tary petition,  or  in  involuntary  oroceedings, 
if  it  lifl<^  committed  an  act  of  bankruptcy, 
irrespective  of  any  adjudication  of  the  indi- 
vidual partners  as  bankruptf^i.  See  In  re 
Meyer,  (2d  Cir.  1699)  98  Fed.  976,  39  C. 
C.  A.  366,  3  Am.  Bankr.  Bep.  669;  In  re 
fltoke^  (ft.  D.  Pa.  1901)  106  l^^ed.  312,  6 
Am.  Bankr.  l^ep.  2^:  Ifl  re  Merctir.  (3d 
Cir.  1903)  122  Fed.  364.  58  C.  C.  A.  472,  10 
Am.  B6nkr.  Hep.  606;  l>ickas  f.  Barnes,  (6th 


Cir.  1905)  140  Fed.  846,  *2  C.  fc.  A.  2!6t,  16 
Am.  Bankr.  Rep.  666;  Mills  t^.  l^isher,  (6th 
Cif.  1908)  169  Fed.  697,  899,  87  C.  d.  A.  77, 
79,  16  L.  R.  A.  N.  «.  666,  20  A«l.  Badkr. 
Itep.  237:  tn  r^  Cebftllos.  (D.  C.  N.  .t.  1908) 
161  Fed.  446,  20  Am.  Bankr.  Kep.  46^;  in  re 
Fivervbodv's  Grocery,  etc.,  Mrttket,  (U.  C. 
Okla*.  1908)  173  l^ed.  492,  21  Alfl.  Batikr. 
Rep.  925;  In  re  Lattlmei*,  (E.  t).  Pa.  1909) 
174  Fed.  824,  23  Am.  Bankr.  Rep.  388;  in  fe 
Morgan,  (N.  D.  Oa.  1911)  l84  *ed.  938; 
Francis  r.  McNeal,  (C.  C.  A.  6d  Cfh  1§11) 
186  Fed.  481;  Menke  H.  Suft^efmatf,  (C.C.  A. 
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3d  Cir.  1911)  186  Fed.  480;  Matter  of  Wing 
Yick  Co.,  (D.  C.  Hawaii  1906)  13  Am. 
Bankr.  Rep.  757. 

Where  one  of  the  partners  ie  adjudged 
bankrupt  and  the  court  thus  acquireti  juris- 
diction  of  him,  the  partnership  is  dissolved; 
and  if  the  partnership  alto  is  adjudged  bank- 
rupt, the  bankruptcy  court  is  given  JuritB* 
diction  by  clause  c  of  the  partnership  and 
of  all  its  members,  because  it  then  becomes 
necessary  to  marshal  the  properties  and  the 
liabilities  of  the  partnersnip  and  its  mem" 
bers,  and  to  distribute  the  proceeds  of  the 
properties  among  the  creditors  in  accordance 
with  the  equitable  rule  recited  in  clause  /. 
In  re  Bertenshaw,  (8th  Cir.  1907)  157  Fed. 
363,  13  Ann.  Cas.  986,  85  C.  C.  A.  61,  19 
Am.  Bankr.  Rep.  677. 

Jurisdiction  as  to  estate  of  deceased  part- 
ner.—  Upon  the  filing  of  a  petition  in  bank- 
ruptcy by  OD0  individually,  and  as  surviving 
partner  of  a  late  copartnership,  tlie  bank- 
ruptcy court  baa  complete  jurisdiction  over 
the  partnership  estate,  although  such  estate, 
together  with  the  personal  estate  of  tiic  de- 
ceased partner,  was  in  course  of  administra- 
tion in  a  state  eourt  before  the  petition  ip 
bankruptcy  was  filed,  provided  possession  of 
the  partnership  assets  can  be  obtained  by 
the  referee  without  forcibly  interfering  with 
the  custody  of  the  administrator.  In  re 
Pierce,  (D.  C.  Wash.  1000)  102  Fed.  977,  4 
Am.  Bankr.  Rep.  489. 

On  .in  adjudication  of  bankruptcy  against 
a  firm,  the  firm  property  veste  in  the  trustee 
in  bankruptcy,  and  the  surviving  partner 
thereafter  has  no  power  to  consent  to  an  al- 
lowance to  the  widow  and  children  of  the 
deceased  partner  out  of  the  assets  of  tlie 
firm,  prior  to  the  payment  of  the  firm's 
debts.  In  re  Dobert,  (W.  D.  Tex.  1008)  166 
Fed.  749,  21  Am.  Bankr.  Rep.  634. 

Nece88tty  oi  partaeiahip  being  adjudged 
bankropt.  —  The  uniform  current  of  author- 
ity is  that  a  partnership  is  a  distinct  entity 
separate  from  the  Individuals  who  compose 
it;  that  it  oWAs  ita  property  and  owes  its 
debts,  which  are  respectively  separate  and 
distinct  from  the  individual  property  and  the 
individual  debts  of  its  partners ;  and  that  an 
adjudication  of  tlie  partnership  as  a  bank- 
rupt, apart  from  or  in  addition  to  the  adju- 
dication of  its  partners  as  bankrupts,  is  in- 
dispensable to  the  jurisdictiMi  of  a  court  of 
bankruptcy  to  administer  the  partaership 
property.  In  re  Meyers,  (S.  D.  X.  Y.  1899). 
96  F«d.  408;  In  re  HcFauB,  (N.  D.  la.  1699) 


06  Fed.  698,  3  Am.  Bankr.  Rep.  66;  In  re 
Russell,  (N.  D.  la.  1899)  97  Fed.  82,  3  Am. 
Bankr.  Rep.  91;  In  re  Meyers,  (8.  D.  N.  T. 
1899)  97  Fed.  757;  In  re  Meyer,  (2d  Oir. 
1899)  98  Fed.  976,  979,  39  C.  C.  A.  368,  371, 
3  Am.  Bankr.  Hep.  659;  In  re  garden,  (£. 
D.  N.  C.  1900)  101  Fed.  663;  Strause  v. 
Hooper,  (£.  P.  N.  C.  1901)  106  Fed.  690; 
In  re  Hale,  (E.  D.  N.  C.  1901)  107  Fed. 
432;  In  re  Sanderlin,  (B.  D,  N.  C.  1901)  109 
Fed.  867,  869 1  Green  River  Deposit  Bank  v. 
Craig,  (W.  P.  Ky.  1901)  110  Fed.  137;  In  re 
Farley,  (W.  P.  Va,  i902)  115  Fed,  359,  361; 
In  re  Mercur,  (8d  Cir.  1903)  122  Fed.  384, 
388,  68  C.  C.  A.  472,  476,  10  Am.  Bankr. 
Rep.  605;  In  re  Stein,  (7th  Cir,  1904)  127 
Fed.  647,  02  C.  C.  A.  272,  11  Am.  Bankr. 
Rep.  530,  638;  In  re  Bertenshaw,  (8th  Cir. 
1907)  157  Fed.  363,  13  Ann.  Cas.  986,  85 
C.  C.  A.  61,  19  Am.  Bankr.  Rep.  577;  Mills 
r.  Fisher,  (6th  Cir.  1906)  169  Fed.  897,  87 
C.  C.  A.  77,  16  L.  R.  A.  N.  S.  666,  20  Am. 
Bankr.  Rep.  237. 

Where  all  the  members  of  a  firm  are  adju- 
dicated bankrupts,  but  there  has  been  no  ad- 
judication against  the  firm,  the  trustee  ap- 
pointed in  the  individual  caees  haa  no  author- 
ity to  interfere  with  firm  assets,  though  ail 
the  cases  were  instituted  simultaneously  t^ 
the  same  creditor,  and  the  same  trustee  ap- 
pointed for  all  the  partners.  In  re  Mereur, 
(3d  Cir.  1903)  122  Fed.  384,  58  C.  C.  A. 
472,  10  Am.  Bankr.  Rep.  605. 

Hcceaaity  of  partner  being  adjudged  baak- 
ntpt.  —  The  plain  provisions  of  the  Bank- 
ruptcy Act  forbid  the  court  of  bankruptcy 
to  draw  to  itself  and  administer  ttke  individ- 
ual property  of  un adjudicated  partners  upon 
a  mere  adjudication  of  the  bankruptcy  of 
their  partnership.  In  re  Bertenshaw,  (8tfa 
Cir.  1907)  167  Fed.  363,  13  Ann.  Cas.  986, 
85  C.  C.  A.  61,  19  Am.  Bankr.  Rep.  677. 

The  provision  of  clause  o  simply  gives 
to  a  court  of  bankruptcy,  which  has  jurisdic- 
tion of  one  of  the  memhers  of  a  partnership 
adjudged  bankrupt,  the  same  jurisdiction  to 
administer  the  estate  of  the  partnership  and 
of  its  members  which  a  court  of  equity  would 
have  in  similar  circumstances.  A  court  of 
equity  in  such  circumstances  would  not  take 
the  partnership  property  from  the  solvent 
partners,  and  clause  h  imposes  upon  tl^e 
bankruptcy  court  this  salutary  rule  of  equity 
practice.  In  re  Bertenshaw,  (8th  Cir.  1907) 
157  Fed.  363,  13  Ann.  Cas.  986,  85  C.  C.  A. 
61,  19  Am.  Bankr.  Rep.  67T. 


d  [Trmtee's  duty  —  partnersliip  jaccounta.^  The  trustee  &lmll  keep  separate 
jiooounts  ot  the  pArtnerahip  property  and  of  tlie  pfroperty  belonging  to  the 
individual  partners.  \_{189g)  SO  Stat.  L.  647.] 

e  [Distribution  of  expense^.']  The  expenses  shjall  he  paid  from  the  partner- 
fihip  property  and  the  individual  property  in  auch  proportions  as  the  court  shall 
determine.  {{1898)  SO  Btat  L.  647.] 

raiag  iaea.  —  It  has  been  held  that  a  de-  an  adjudication,    fn  r^  BardeQ,  (E.  D.  N.  C. 

irasit  of  the  atatutory  filnig  fee  of  $25  must  1900)   101  Fed.  653,  4  Am.  Bankr.  Rep.  31 : 

be  fliade  sot  only  for  the  partnenihlp,  but  In  re  Farlev,  (W.  D.  Va.  190^)  H5  Fed.  .350, 

wAm  for  <acti  menbar  ol  ike  Irm  wjio  aeeics  8  Am.  Bannr.  Itep.  f66. 

506 


ite.  6  t. 


BANKRUPTCY. 


See.  5f, 


But  it  has  also  been  held  that  only  one 
deposit  of  the  filing  fee  is  necessary,  and 
that  it  cannot  be  demanded  of  the  partners, 
as  a  prerequisite  to  discharging  them,  that 


they  should  each  separately  deposit  a  like 
fee.  In  re  Langslow,  (N.  D.  N.  Y.  1899) 
98  Fed.  869,  1  Am.  Bankr.  Rep.  258;  In  re 
Gay,  (D.  C.  N.  H.  1899)  98  Fed.  870. 


/  IPaymerU  of  debts  —  surplus."]  The  net  proceeds  of  the  partnership  prop- 
erty shall  be  appropriated  to  the  payment  of  the  partnership  debts,  and  the  net 
procee*ds  of  the  individual  estate  of  each  partner  to  the  payment  of  his  individ- 
ual debts.  Should  any  surplus  remain  of  the  properly  of.  any  partner  after 
paying  his  individual  debts,  such  surplus  shall  be  added  to  the  partnership 
assets  and  be  applied  to  the  payment  of  the  partnership  debts.  Should  any 
surplus  of  the  partnership  property  remain  after  paying  the  partnership  debts, 
such  surplus  shall  be  added  to  the  assets  of  the  individual  partners  in  the  pro- 
portion of  their  respective  interests  in  the  partnership.  l(l898)  SO  Stat.  L. 
648.-] 


Officers'  fees.  —  So,  also,  it  has  been  held 
that  the  clerk,  referee,  and  trustee,  respect- 
ively, are  entitled  to  separate  fees,  as  though 
there  were  separate  and  distinct  cases  as  to 
each  partner  in  addition  to  the  partnership 
case,  although  no  individual  petitions  were 
filed.  In  re  Farley,  (W.  D.  Va.  1902)  115 
Fed.  359,  8  Am.  Bankr.  Rep.  266,  follotcing 
In  re  Barden,  (E.  D.  N.  C.  1900)  101  Fed. 
555. 

Distribution.  —  The  net  proceeds  of  the 
partnership  property  must  be  appropriated 
by  the  trustee  first  to  the  payment  of  part- 
nership debts,  and  the  net  proceeds  of  the 
indiviaual  estate  of  each  partner  to  the 
payment  of  his  individual  debts,  and  any 
surplus  in  either  fund  may  then  be  applied 
to  the  other.  In  re  Denning,  (D.  C.  Mass. 
1902)  114  Fed.  219,  8  Am.  Bankr.  Rep.  133; 
In  re  Janes,  (2d  Cir.  1904)  133  Fed.  912,  67 
C.  C.  A.  216,  13  Am.  Bankr.  Rep.  341 ;  In  re 
Henderson,  (K  D.  W.  Va.  1906)  142  Fed.  588, 
16  Am.  Bankr.  Rep.  91,  affirmed  Euclid 
Nat.  Bank  v.  Union  Trust,  etc,  Co.,  (4th 
Cir.  1906)  149  Fed.  975,  79  C.  C.  A.  485,  17 
Am.  Bankr.  Rep.  838;  Sargent  v,  Blake;  (8th 
Cir.  1908)  160  Fed.  57,  15  Ann.  Cas.  58.  87 
C.  C.  A.  213,  20  Am.  Bankr.  Rep.  115;  In  nt 
Pinson,  (N.  D.  Ala.  1910)  180  Fed.  787.  24 
Am.  Bankr.  Rep.  804;  In  re  Telfer,  (6th  Cir. 
1910)  184  Fed.  224,  106  C.  C.  A.  366. 

Distribution  equitable.  —  Subsection  5f  is 
declaratory  of  an  established  equity  rule. 
In  re  Telfer,  (6th  Cir.  1910)  184  Fed.  224, 
106  C.  C.  A.  366. 

The  rule  of  distribution  prescribed  by  sec- 
tion 5f  is  not  to  be  varied  by  anything  per- 
missible under  section  5^,  where  the  partner- 
ship  and  the  individual  members  are  all  ad- 
judged bankrupts  and  the  estates  of  all  are 
before  the  court  and  are  unaffected  by  pref- 
erence or  fraud.  This  is  but  applying  the 
general  rule,  that  where  all  the  partners 
become  bankrupt  the  separate  estate  of  one 
partner  shall  not  claim  against  the  joint 
estate  of  the  partnership  in  competition  with 
the  joint  creditors,  nor  shall  the  joint  estate 
claim  against  the  separate  estate  in  competi- 
tion with  the  separate  creditors.  In  re  Telfer, 
(6th  Cir.  1910)  184  Fed.  224,  106  C.  C.  A. 
366. 
Section  5/  directs  ham  tbtb  mmU  shall  be 


marshaled.  The  language  is  plain,  explicit, 
and  unambiguous;  its  phraseology  conveys 
no  intimation  that  any  exception  is  contem- 
plated. In  re  Janes,  (2d  Cir.  1904)  133  Fed. 
912,  67  C.  C.  A.  216,  13  Am.  Bankr.  Rep.  341. 

Firm  creditors  axe  entitled  to  be  first  paid 
out  of  firm  assets  before  the  individual  cred- 
itors have  any  right  to  share  therein,  if  a 
surplus  should  remain,  however,  after  the 
payment  of  partnership  debts,  creditors  of 
the  individual  partners  may  share  therein. 
In  re  Carmichael,  (N.  D.  la.  1899)  96  Fed. 
594,  2  Am.  Bankr.  Rep.  815;  In  re  Jones, 
(E.  D.  Mo.  1900)  100  Fed.  781,  4  Am.  Bankr. 
Rep.  141;  Wallerstein  v,  Ervin,  (8d  Cir. 
1901)  112  Fed.  124,  50  C.  C.  A.  129,  7  Am. 
Bankr.  Rep.  256;  In  re  Denning,  (D.  C 
Mass.  1902)  114  Fed.  219,  8  Am.  Bankr.  Rep. 
133;  In  re  Oroetzinger,  (3d  Cir.  1904)  127 
Fed.  814,  62  C.  C.  A.  494,  11  Am.  Bankr. 
Rep.  723;  In  re  Rice,  (E.  D.  Pa.  1908)  164 
Fed.  509,  21  Am.  Bankr.  Rep.  205;  In  re 
Terens,  (E.  D.  Wis.  1910)  175  Fed.  495;  In 
re  Effinger,  (D.  C.  Md.  1911)  184  Fed.  728; 
Moses  V.  Pond,  (N.  Y.  1900)  4  Am.  Bankr. 
Rep.  655;  Matter  of  Flatau,  (S.  D.  N.  Y. 
1909)  21  Am.  Bankr.  Rep.  352. 

A  dissolution  of,  and  transfer  by  one  of 
two  partners  to  the  other  of  aU  of  his  interest 
in,  an  insolvent  partnership,  although  with- 
out actual  fraudulent  intent,  is  fraudulent 
in  law  as  asainst  partnership  creditors,  and 
does  not  debar  them  from  the  right  to  be 
first  paid  from  the  partnership  property, 
and  for  that  purpose  to  have  a  marshaling 
of  assets  between  the  partnership  and  indi- 
vidual estates  in  bankruptcy.  In  re  Terens, 
(E.  D.  Wis.  1910)   175  Fed.  495. 

The  creditors  of  the  individnal  partners  aie 
entitled  to  be  first  paid  oat  of  the  assets  of 
the  separate  estates,  and  such  assets  cannot 
be  distributed  to  firm  creditors  excepting 
where  there  is  a  surplus  remaining  after 
such  payment  has  been  made.  In  re  Wilcox, 
(D.  C.  ifass.  1899)  94  Fed.  84,  2  Am.  Bankr. 
Rep.  117;  In  re  Mills,  (D.  C.  Ind.  1899)  95 
Fed.  269,  2  Am.  Bankr.  Rep.  667 ;  In  re  Le- 
high Lumber  Co.,  (W.  D.  Pa.  1900)  101  Fed. 
216,  4  Am.  Bankr.  Rep.  221;  Lamoille  CJounty 
Nat.  Bank  r.  Stevens,  (D.  C.  Vt.  1901)  107 
Fed.  245,  6  Am.  Bankr.  Rep.  164;  /n  rs 
Daniels,  (D.  C.  B.  L  1901)  110  Fed.  746,  e 
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Am.  Bankr.  Rep.  699;  In  re  Mosier,  (D.  C. 
Vt.  1901)  112  Fed.  138,  7  Am.  Bankr.  Rep. 
208;  In  te  Denning.  (D.  G.  Mass.  1902)  114 
Fed.  219,  8  Am.  Bankr.  Rep.  133;  In  re  Janes, 
(2d  Cir.  1904)  133  Fed.  912,  67  C.  C.  A.  216, 
13  Am.  Bankr.  Rep.  341;  Euclid  Nat.  Bank 
V.  Union  Trust,  etc.,  Co.,  (4th  Cir.  1906)  149 
Fed.  975,  79  C.  C.  A.  486,  17  Am.  Bankr.  Rep. 
834;  In  re  EfBnger,  (D.  C.  Md.  1911)  184 
Fed.  728;  In  re  Chandler,  (7th  Cir.  1911) 
184  Fed.  887,  107  C.  C.  A.  209;  In  re  Cor- 
eoran,  (S.  D.  Ohio  1904)  12  Am.  Bankr.  Rep. 
283. 

It  would  confound  all  distinctions  between 
partnership  and  ipdividual  estates  to  hold 
that  a  particular  firm  creditor,  who  was  given 
a  priority  over  other  firm  creditors,  should 
also  have  a  like  priority  over  individual  cred- 


itors. In  re  Daniels,  (D.  C.  R.  I.  1901)  110 
Fed.  746,  6  Am.  Bankr.  Rep.  699. 

Pro  rata  distribution  between  firm  and  in- 
diyidual  creditors.  —  Where  there  are  no  part- 
nership aaeets  and  no  solvent  partner  it  has 
been  held  that  partnership  creditors  are  en- 
titled to  share  ratably  with  individual  cred- 
itors in  the  individual  assets  of  a  bankrupt. 
In  re  Green,  (N.  D.  la.  1902)   116  Fed.  118, 

8  Am.  Bankr.  Rep.  653;  Conrader  r.  Cohen, 
(3d  Cir.  1903)  121  Fed.  801,  58  C.  C.  A.  249, 

9  Am.  Bankr.  Rep.  619,  affirming  (W.  D.  Pa. 
1902)  118  Fed.  676,  9  Am.  Bankr.  Rep.  85; 
In  re  Janes,  (W.  D.  N.  Y.  1904)  128  Fed. 
627,  11  Am.  Bankr.  Rep.  792.  See  also  In  re 
Dillon,  (D.  C.  Mass.  1900)  100  Fed.  627,  4 
Am.  Bankr.  Rep.  63.  Contra,  In  re  Corcoran, 
(S.  D.  Ohio  1904)   12  Am.  Bankr.  Rep.  283. 


g  [^Claims  against  various  estates  —  marshaling  assets.^   The  court  may 
permit  the  proof  of  the  claim  of  the  partnership  estate  against  the  individual 
estates,  and  vice  versa,  and  may  marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  preferences  and  secure  the  equitable 
^tribution  of  the  property  of  the  several  estates.  [(1898)  SO  Stat.  L.  6^8.'] 

shoton  to  determine  whether  the  debt  is  one 
provable  against  the  firm  or  the  individual 
partners.  In  re  Stevens,  (D.  C.  Vt.  1900) 
104  Fed.  323,  6  Am.  Bankr.  Rep.  9;  Davis 
V.  Turner,  (4th  Cir.  1903)  120  Fed.  606,  56 
C.  C.  A.  669,  9  Am.  Bankr.  Rep.  704;  Hib- 
herd  v.  McOill,  (3d  Cir.  1904)  129  Fed.  690, 
64  C.  C.  A.  158,  12  Am.  Bankr.  Rep.  101. 

Notes.  —  Notes  signed  by  a  bankrupt  firm, 
which  include  claims  on  which  one  of  the 
partners  is  not  primarily  liable,  are  prima 
facie  debts  provable  against  the  firm.  Mer- 
chants' Bank  r.  Thomas.  (5th  Cir.  1903)  121 
Fed.  306,  67  C.  C.  A.  374,  10  Am.  Bankr.  Rep. 
299.  See  also  Lamoille  County  Nat.  Bank  v. 
Stevens,  (D.  C.  Vt,  1901)  107  Fed.  246,  6  Am. 
Bankr.  Rep.  164;  In  re  Speer,  (D.  C.  Ore. 
1906)   144  Fed.  910,  16  Am.  Bankr.  Rep.  524. 

But  notes  signed  by  the  members  of  a  part' 
nership,  which  do  not  purport  to  be  obliga- 
tions of  the  firm,  although  given  by  the  part- 
*  ners  for  money  borrowed  and  put  into  the 
firm  as  capital,  are  not  provable  against  the 
estate  of  the  partnership  in  bankruptcy. 
Strause  v.  Hooper,  (E.  P.  N.  C.  1901)  105 
Fed.  590,  5  Am.  Bankr.  Rep.  225.  See  also 
In  re  Stevens,  (D.  C.  Vt.  1900)  104  Fed.  323, 
5  Am.  Bankr.  Rep.  9. 

Firm  notes  indorsed  by  partners.  —  Hold- 
ers of  notes  of  a  bankrupt  partnership,  also 
indorsed  by  the  individual  partners,  may,  at 
their  election,  prove  the  same  as  individual 
debts  of  one  of  the  partners.  Buckingham 
V,  Chicago  First  Nat.  Bank.  (6th  Cir.  1904) 
131  Fed.  192,  65  C.  C.  A.  498,  12  Am.  Bankr. 
Rep.  465. 

where  the  members  of  a  firm  borrow  money 
im  their  individual  credit  for  the  benefit  of 
the  firm,  the  lender,  after  having  obtained  a 
dividend  from  the  firm's  assets  in  bankruptcy, 
may  have  his  claim  allowed  for  the  balance 
as  a  claim  against  the  individual  partners. 
In  re  McCoy,  (7th  Cir.  1906)  150  Fed.  106, 80 
C.  C.  A.  60.  17  Am.  Bankr.  Rep.  760. 

Proof  of  cUime  by  partners.  —  The  amount 
contributed  by  a  partner  to  the  capital  of  a 
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Conetniction.  —  Subsection  5g  must  be  con- 
strued with  reference  to  the  rest  of  section  5, 
especially  5d,  e,  and  /.  In  re  Telfer,  (6th 
Cir.  1910)  184  Fed.  224,  106  C.  C.  A.  366. 

Proof  of  claima.  —  Section  &g  allows  the 
filing  and  proof  of  claims  of  the  partnership 
estate  against  the  individual  estates  and  viae 
r^sa,  and  removes  all  technical  obstacles  in 
the  way  of  bringing  those  claims  before  the 
court  to  be  dealt  with  as  justice  and  equity 
require.  In  re  Carmichael,  (N.  D.  la.  1899) 
96  Fed.  594,  2  Am.  Bankr.  Rep.  815;  In  re 
Bates,  (D.  C.  Vt.  1900)  100  Fed.  263,  4  Am. 
Bankr.  Rep.  56;  In  re  Stevens,  (D.  C.  Vt. 
1900)  104  Fed.  323,  5  Am.  Bankr.  Rep.  9; 
Davis  V.  Turner,  (4th  Cir.  1903)  120  Fed. 
605,  56  C.  C.  A.  669,  9  Am.  Bankr.  Rep.  704 ; 
Merchants'  Bank  i'.  Thomas,  (5th  Cir.  1903) 
121  Fed.  306,  57  C.  C.  A.  374,  10  Am.  Bankr. 
Rep.  299;  Hibberd  r.  McGill,  (C.  C.  A.  3d  Cir. 
1004)  129  Fed.  590,  12  Am.  Bankr.  Rep.  101; 
Buckingham  v.  Chicago  First  Nat.  Banlc,  (6th 
Cir.  1904)  131  Fed.  192,  65  C.  C.  A.  498,  12 
Am.  Bankr.  Rep.  465;  In  re  Speer,  (D.  C. 
Ore.  1906)  144  Fed.  910,  16  Am.  Bankr.  Rep. 
524;  In  re  Stoddard  Bros.  Lumber  Co.,  (D. 
C.  Idaho  1909)  169  Fed.  190,  22  Am.  Bankr. 
Rep.  435;  In  re  EfBnger,  (D.  C.  Md.  1911,  184 
Fed.  728. 

Existence  of  assets  immaterial.  —  A  part- 
nership debt,  on  which  a  bankrupt  partner 
remains  liable,  is  none  the  lees  provable 
against  his  estate  because  there  may  be  no 
surplus  of  his  individual  assets  over  his  sep- 
arate debts.  The  provability  of  a  debt  de- 
pends on  the  nature  of  the  liability,  not  on 
the  existence  or  the  prospect  of  assets  for  its 
satisfaction.  In  re  Bates.  (D.  C.  Vt.  1900) 
100  Fed.  263,  4  Am.  Bankr.  Rep.  56. 

The  real  nature  of  a  transaction  may  he 
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Sartnership  cannot,  on  the  bankruptcy  of  the 
rm,  be  proved  as  a  debt  entitled  to  share 
ratably  with  general  creditors.  In  re  Floyd, 
(£.  D.  N.  C.  1907)  166  Fed.  206,  10  Am. 
Bankr.  Rep.  438;  In  re  EflOnger,  (D.  C.  Md. 
1011)  184  Fed.  728. 

A  solvent  partner  in  a  firm  is  not  entitled 
to  claim  interest  against  the  estate  in  bank- 
ruptcy of  his  partner  on  the  balances  in  his 
favor  shown  by  the  partnership  books,  in  the 


absence  of  a  mutual  agreement  that  such  in- 
terest should  be  charged.  In  re  Stevens,  (D. 
G.  Vt.  1900)  104  Fed.  323,  5  Am.  Bankr. 
Rep.  9. 

Set-off  of  partnership  debt.  —  A  solvent 
partnership  which  is  indebted  to  a  bank- 
rupt cannot  set  off  against  such  indebtedness 
a  claim  due  from  the  bankrupt  estate  to  one 
of  the  partners.  In  re  Shults,  (W.  B.  N.  V. 
1904)   132  Fed.  573.  18  Am.  Bankr.  Rep.  84. 


h  lAdministratiori  where  all  partners  not  harikruipt.']  In  the  event  of  one  or 
more  but  not  all  of  the  members  of  a  partnership  being  adjudged  bankrupt,  the 
partnership  property  shall  not  be  administered  in  bankruptcy,  unless  by  con- 
sent of  the  partner  or  partners  not  adjudged  bankrupt;  but  such  partner  or 
partners  not  adjudged  bankrupt  shall  settle  the  partnership  business  as  eK- 
peditiously  as  its  nature  will  permit,  and  account  for  the  interest  of  the  partner 
or  partners  adjudged  bankrupt.  [{1898)  SO  Stat.  L,  51^8. '\ 


When  section  5A  applies.  —  Section  bh  con- 
templates a  caae  where  one  or  more  but  not 
all  of  the  members  of  a  partnership  are  ad- 
judged bankrupt,  while  the  partnership  as 
such  is  not  before  the  court.  In  re  Berten- 
shaw,  (8th  Cir.  1007)  157  Fed.  363,  13  Ann. 
G«0.  086,  86  0.  C.  A.  61,  19  Am.  Bankr.  Rep. 
677;  In  re  Geballos,  (D.  C.  N.  J.  1908)  161 
Fed.  446,  80  Am.  Bankr.  Rep.  469;  In  re 
Junek,  (E.  D.  Wis.  1909)  169  Fed.  481,  22 
Aa.  Bankr.  Rep.  298;  Francis  v.  McNeal, 
(C.  C.  A.  8d  Cir.  1911)   186  Fed.  481. 

But  in  In  re  Everybody's  Grocery,  etc.,  ^lar* 
ket,  (D.  C.  Okla.  1908)  173  Fed.  492.  21  Am. 
Bwokr.  Rep.  926,  it  was  said  that  section  6A 
haa  reference  to  cases  where  one  or  more  but 
not  all  of  the  members  of  a  partnership  are 
adjudged  bankrupts  either  with  or  without 
the  adjudication  of  the  partnership ;  and  that 
it  is  the  administration  of  the  partnership 
aasets,  rather  than  the  adjudication,  that  is 
made  to  depend  upon  the  consent  of  the  sol- 
vent members  of  the  partnership. 

ISection  6A,  being  exceptional  and  negative, 
cannot  be  construed  into  affirmative  author* 
ity  for  the  administration  of  the  firm  assets 
i]^  individual  proceedings  against  all  the  part- 
varsj  but  it  rather  recognizes  the  absence  of 


any  inherent  necessity  for  thrpwing  a  firm 
into  bankruptcy  merely  because  its  members 
have  been  adjudicated.  In  re  Merour,  (8d 
Cir.  1903)  122  Fed-  384,  68  C  0.  A.  472,  10 
Am.  Bankr.  Rep.  505;  In  re  Ceballos,  (D.  C. 
N.  J.  1908)  161  Fed.  446,  80  Am.  Bankr.  Rep. 
469. 

Section  5h  does  not  apply  to  a  ease  where 
the  infancy  of  the  pavtncc  not  adjudffcd  bank- 
rupt was  the  only  ground  for  dismfiaing  tne 
petition  as  to  him.  In  re  Dunnigan,  (D.  C. 
Mass.  1899)  96  Fed.  428,  2  Am.  Bankr.  Rep. 
628;  In  re  Duguid,  (E.  D.  N.  C.  1900)  itfo 
Fed.  274,  8  Am.  Bankr.  Rep.  794. 

Bight  of  unadjndicated  paftaer  to  settla 
partaaxBhip  business.  —  Where  a  partner  and 
his  partnership  have  not  been  adjudged  bank- 
rupts, but  his  oopartners  have,  siunlivislon 
h  reserves  to  him  the  right  to  close  up  the 
partnership  business.  Francis  v.  McNaal,  (C. 
C.  A.  3d  Cir.  1911)  186  Fed.  481. 

The  inherent  right  of  a  eolvent  partner  to 
olose  up  the  affairs  of  the  firm  must  be  recog- 
nized by  the  court  of  bankruptcy.  This  right 
was  not  conferred  bv  the  Bankruptcy  Act, 
neither  can  it  be  abridged  or  taken  away  by 
it.  In  re  Junck,  (E.  D.  Wis.  1900)  169  Fed. 
481,  22  Am.  Bankr.  Rep.  298. 


Sbc.  6.  Exemptions  of  Bankrupts.  — a  [Exemptions  under  state  lav}s.'\ 
This  Act  shall  not  affect  the  allowance  to  bankrupts  of  the  exemptions  which 
are  prescribed  by  the  State  laws  in  force  at  the  time  of  the  filing  of  the  petition 
IB  the  State  wherein  they  have  had  their  domicile  for  the  six  months  or  the 
g^reater  portion  thereof  immediately  preceding  the  filing  of  the  petition. 
1(1898)  SO  Stat.  L.  51^8.'] 


Crosa^referenoes:    As  to 
Jurisdiction  with  respect  to  exemptiona, 

see  section  2  (11),  supra,  p.  478. 
Setting  apart  ol  exemptions,  etc.,  by  the 

trustee,  see  section  47a  (11),  infra,  p. 

686. 
Title  to  exempt  property,  see  section  7Qa 

and  70a  (6). 

I.  CfAXMiNo  Exemption.  508. 
II.  Mattkrs  Affectino  Right  to  Exbmp- 

Tiow,  510. 
III.  RsoooNrrioN  of  State  and  Fedebai.  Ex- 
ncpnoN  Laws,  513. 


I.  CL4i¥mo  ExpMPnoNt 
Necessity  of  daiming.  —  The  exemptions  to 
which  a  bankrupt  is  entitled  under  the  laws 
of  the  state,  in  accordance  with  the  provisions 
of  section  6  of  the  Bankruptcy  Act,  must  be 
elaimrd  in  the  schedule  which  an  involuntary 
bankrupt  is  required  to  Ble,  under  section  7a 
(8),  within  ten  days  after  his  adjudication, 
unless  further  time  has  been  granted  there- 
for,  and  which  a  vpluntary  bankrupt  must 
file  with  his  petition  in  bankruptcy.  In  re 
Friedrich,  (7th  Cir.  1000)  100  Fed.  284,  40  C. 
C.  A.  378,  8  Am.  Bankr.  Rep.  801;  In  re 
Brown,    (W.  D.  Pa.  1890)    100  Fed.  441,  4 
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Am.  Bankr.  Rep.  46;  /n  re  Bolinger,  (W.  D. 
Pa.  1901)  108  Fed.  374,  6  Am.  Bankr.  Rep. 
171;  MeGahan  r.  Anderson,  (G.  C.  A.  4th  Cir. 
1002)  113  Fed.  116,  7  Am.  Bankr.  Rep.  641; 
fn  re  Sloan,  (£.  D.  Pa.  1005)  135  Fed.  873, 14 
^m.  Bankr.  Rep.  435;  In  re  Blanchard,  (E.  D. 
(7.  C.  1908)  161  Fed.  797,  20  Am.  Bankr.  Rep. 
422;  In  re  Highfleld,  (M.  D.  Pa.  1908)  163 
Fed.  024,  21  Am.  Bankr.  Rep.  92;  In  re  Jen- 
aings,  (N.  D.  6a.  1909)  166  Fed.  639,  22  Am. 
Bankr.  Rep.  160;  In  re  Donabey,  (M.  D.  Pa. 
1910)  176  Fed.  458,  23  Am.  Bankr.  Rep.  796; 
In  re  Baughman,  (D.  C.  Pa.  1910)  183  Fed. 
668;  In  re  Nunn,  (S.  D.  Ga.  1899)  2  Am. 
Bankr.  Rep.  664;  In  re  Groves,  {N.  D.  Ohio 
1901)  6  Am.  Bankr.  Rep.  728;  Matter  of  Me- 
Clintock,  (N.  D.  Ohio  1904)  13  Am.  Bankr. 
Rep.  606;  Matter  of  Fletcher,  (N.  D.  Ohio 
1906)  16  Am.  Bankr.  Rep.  491.  And  see  the 
cases  cited,  tn/ra,  this  page,  under  the  head- 
ing, Time  (xnd  manner  of  claiming. 

The  failure  to  claim  the  exemptiona  is, 
in  the  absenee  of  a  good  reason  therefor,  con- 
sidered to  be  a  waiver  of  the  right  to  make/ 
such  claim.  In  re  Duffy,  (M.  D.  Pa.  1902) 
118  Fed.  926,  9  Am.  Bankr.  Rep.  358;  In  re 
Wunder,  (E.  D,  Pa.  1905)  133  Fed.  821,  13 
Am.  Bankr.  Rep.  701;  Burke  v.  Guarantee 
Title,  etc.,  Co.,  (3d  Cir.  1906)  184  Fed.  662, 
67  C.  C.  A.  486,  14  Am.  Bankr.  Rep.  31 ;  In  re 
Von  Kerm,  (E.  D.  Pa.  1905)  135  Fed.  447,  14 
Am.  Bankr.  Rep.  403;  In  re  Pfeiffer,  (W.  D. 
Pa.  1907)  155  Fed.  892,  19  Am.  Bankr.  Rep. 
230;  In  re  Gerber,  (C.  C.  A.  9th  Cir.  1911) 
186  Fed.  693;  In  re  Mathews,  (E.  D.  Okla. 
1908)  20  Am.  Bankr.  Rep.  369. 

Thus  it  has  been  held  that  where  a  bank- 
rupt nefflected  to  file  a  claim  for  exemptions 
until  after  a  sale  of  his  assets,  his  claim 
thereto  was  not  saved  by  his  having  appeared 
and  objected  to  the  order  of  sale  on  the  ground 
that  his  exemptions  had  not  been  allowed. 
In  re  Wunder,  (E.  D.  Pa.  1905)  133  Fed.  821, 
13  Am.  Bankr.  Rep.  701. 

Thik%  and  manner  of  cUiming.  —  While  the 
exemptions  which  a  bankrupt  may  claim,  un- 
der section  6,  are  those  provided  for  by  the 
statutes  of  the  several  states,  the  time  and 
manner  of  claiming  such  exemptions,  and  of 
awarding  them,  are  regulated  by  the  Bank- 
ruptcy Act;  thus  the  exemptions  must  be 
claimed  in  accordance  with  section  7a  (8), 
and  set  apart  by  the  trustee  in  accordance 
with  section  47a  (11).  In  re  Friedrich,  (7th 
Cir.  1900)  100  Fed.  284,  40  C.  C.  A.  378,  8 
Am.  Bankr.  Rep.  801;  In  re  Le  Vay,  (M.  D. 
Pa.  1903)  125  Fed.  990,  11  Am.  Bankr.  Rep. 
114;  In  re  Kane,  (7th  Cir.  1904)  127  Fed. 
652,  62  C.  C.  A.  616,  11  Am.  Bankr.  Rep.  633 : 
In  re  Stein,  (E.  P.  Pa.  1904)  130  Fed.  629,  12 
Am.  Bankr.  Rep.  384;  Lipman  v.  Stein,  (3d 
Cir.  1905)  134  Fed.  236,  67  C.  C.  A.  17;  In  re 
Culwell,  (D.  C.  Mont.  1908)  165  Fed.  828,  21 
Am.  Bankr.  Rep.  614;  In  re  Gerber,  (C.  C.  A. 
9th  Cir.  1911)  186  Fed.  693;  In  re  Groves, 
(N.  D.  Ohio  1901)  6  Am.  Bankr.  Rep.  728. 
And  see  the  cases  cited  under  the  heading, 
Ifeeesftify  of  fihtimiftfr,  supra,  p.  608. 

Cow'ta  of  hankruptcp  are  not  controlled  by 
the  state  fate  as  to  the  time  or  manner  in 
which  claims  for  exemption  may  be  preferred 
in  bankruptcy.    In  re  Kane,  (7th  Cir.  1904) 


127  Fed.  662,  62  C.  C.  A.  616;  In  re  Culwell, 
(D.  C.  Mont.  1908)  166  Fed.  828,  21  Am. 
Bankr.  Rep.  614. 

An  eastension  of  time  for  filing  schedules 
also  extends  the  time  for  claiming  the  ex- 
emption. In  re  O'Hara,  (M.  D.  Pa.  1908) 
162  Fed.  326,  20  Am.  Bankr.  Rep.  714. 

Where  the  ewemptUm  is  personal  to  the 
debtor,  it  can  only  be  demanded  by  him.  Mit~ 
chell  17.  Mitchell,  (E.  D.  N.  C.  1906)  147  Fed. 
280,  17  Am.  Bankr.  Re^.  382. 

AUowanoe  of  eceemptum  claim  after  filing 
of  schedules,  —  Although  section  7a  (8)  is 
the  guide  as  to  the  strictly  regular  time  and 
manner  of  aaserting  in  the  bankruptcy  court 
the  claim  for  exemptions,  nevertheless  it  has 
been  held  that  such  section  is  directory;  and 
that,  taken  in  cannection  with  the  express 
right  to  allow  amendments,  there  is  some  dis- 
cretion in  the  bankruptcy  court  to  allow 
claims  of  exemption  to  be  made  nfter  the  orig- 
inal schedules  have  been  filed.  In  re  Fisher, 
( W.  D.  Va.  1906)  142  Fed.  206, 15  Am.  Bankr. 
Rep.  652.     See  also  In  re  Bean,    (D.  C.  Vt. 

1900)  100  Fed.  262,  4  Am.  Bankr.  Rep.  53. 
And  see  the  cases  cited,  infra,  p.  610,  under 
the  heading,  Amendment  of  schedules. 

Agreement  that  mortgagee  shall  telect  ex- 
empt property  for  debtor.  —  A  bankrupt  who 
mortgages  his  exempt  property  may,  if  pfsr* 
mitt^  by  the  state  law,  agree  that  the  mort- 
gagee may  select  the  property  which  shall  be 
set  aside  as  exempt;  and  such  authority, 
given  upon  a  valuable  consideration  and 
coupled  with  an  interest,  cannot  be  revoked 
by  the  failure  of  the  bankrupt  to  claim  the 
exemptions  in  his  own  name,  or  even  by  his 
express  waiver  thereof.  In  re  National  Grocer 
Co.,  (6th  Cir.  1910)  181  Fed.  33,  104  C.  C. 
A.  47. 

Neceaaity  of  claiming  specific  property. — 
It  has  been  held  that  the  bankrupt  should 
claim  the  specific  property  which  he  desires  to 
have  set  apart  to  him  as  exempt;  and  that 
his  failure  to  do  so,  unless  his  schedules  are 
subsequently  amended  in  this  respect,  will 
preclude  him  from  the  recovery  of  such  ex- 
emption thereafter.    In  re  Haskin,  (E.  D.  Pa. 

1901)  109  Fed.  789,  6  Am.  Bankr.  Rep.  486; 
In  re  Staunton,  (E.  D.  Pa.  1902)  117  Fed. 
507,  9  Am.  Bankr.  Rep.  79;  In  re  Prince,  (M. 
D.  Pa.  1904)  131  Fed.  546,  12  Am.  Bankr. 
Rep.  680;  In  re  Ansley,  (E.  D.  N.  C.  1907) 
153  Fed.  083,  18  Am.  Bankr.  Rep.  457 ;  In  re 
Baughman,  (M.  D.  Pa.  1910)  183  Fed.  668. 

But  in  Burke  v.  Guarantee  Title,  etc.,  Co., 
(3d  Cir.  1905)  134  Fed.  562,  67  C.  C.  A.  486, 
14  Am.  Bankr.  Rep.  31,  it  was  said  that  there 
is  not  a  word  in  the  statute  to  warrant  the 
conjecture  that  Congress  intended  that  the 
bankrupt  himself  should  make  an  itemization 
and  estimate  which  the  trustee,  in  performing 
the  function  expressly  assigned  to  him,  might 
wholly  disregard;  and  that  while  it  is  true 
that  among  tlie  forms  promulgated  by  the 
Supreme  Court  is  ''Schedule  B  (5),"  in  which 
is  contained  the  words,  "  Property  claimed 
to  be  exempted  by  the  state  laws,  its  vain- 
ation,"  etc.,  that  is  nothing  more  than  a 
direction. 

Claim  in  buUc,  —  A  claim  by  a  bankrupt  of 
an  exemption  out  of  a  stock  of  goods  in  bulk 
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is  insufficient.  In  re  Wilton,  (W.  D.  Va. 
1901)  108  Fed.  107,  6  Am.  Bukr.  Rep. 
287. 

Amendment  of  achednlee.  —  The  bankrupt 
may,  upon  proper  application,  be  permitted 
to  amend  his  schedules  so  as  to  remedy  de- 
fects therein  with  respect  to  the  claiming  of 
his  exemptions.  In  re  Bean,  (D.  C.  Vt.  1M)0) 
100  Fed.  262,  4  Am.  Bankr.  Rep.  53;  In  re 
White,  (£.  D.  Pa.  1904)  128  Fed.  513,  11 
Am.  Bankr.  Rep.  556;  In  re  Berman,  (N.  D. 
Ohio  1905)  140  Fed.  761,  15  Am.  Bankr.  Rep. 
463;  In  re  Fisher,  (W.  D.  Va.  1905)  142  Fed. 
205,  15  Am.  Bankr.  Rep.  652;  In  re  Culwell, 
(D.  C.  Mont.  1908)  165  Fed.  828,  21  Am. 
Bankr.  Rep.  614; '/»  re  Maxson,  (N.  D.  la. 
1909)  170  Fed.  356,  22  Am.  Bankr.  Rep.  424; 
In  re  Irwin,  (W.  D.  Pa.  1909)  177  Fed.  284, 
22  Am.  Bankr.  Rep.  165,  reversing  (3d  Cir. 
1909)  174  Fed.  642,  98  0.  C.  A.  396,  23  Am. 
Bankr.  Rep.  487. 

Insertion  of  exemption  claim  by  amend- 
ment—  The  statute  does  not  preclude  the 
court,  in  its  discretion,  from  allowing  claims 
of  exemption  to  be  made  by  amendment  after 
the  original  schedule  has  been  filed.  In  re 
Fisher,  (W.  D.  Va.  1906)  142  Fed.  205,  15 
Am.  Bankr.  Rep.  652.  See  also  In  re  Bean, 
(D.  C.  Vt.  1900)  100  Fed.  262,  4  Am.  Bankr. 
Rep.  53. 

Amendment  on  discovery  of  additional  as- 
sets.—  Where,  after  the  trustees  were  dis- 
charged, the  bankrupts,  acting  in  good  faith, 
assisted  by  their  counsel,  found  additional  as- 
sets of  which  they  had  hitherto  been  ignorant, 
it  was  held  that  the  bankrupts,  not  having 
received  the  full  amount  of  their  exemptions 
under  the  state  statute,  were  entitled  within 
a  reasonable  time  to  leave  to  amend  the 
schedule  of  exempt  property,  and  to  an  allow- 
ance out  of  the  fund  so  obtained  of  an  amount 
ueoessary  to  complete  the  exemption.  In  re 
Irwin,  (W.  D.  Pa.  1909)  177  Fed.  284,  22 
Am.  Bankr.  Rep.  165,  reversing  (3d  Cir. 
1909)  174  Fed.  642,  98  C.  C.  A.  396,  23  Am. 
Bankr.  Rep.  487. 

So  also  it  has  been  held  that  the  bankrupt 
may  amend  his  schedules  so  as  to  include  a 
sum  of  money  subsequently  surrendered  to 
the  trustee  by  a  creditor,  as  the  proceeds  of 
property  transferred  to  him  by  the  bankrupt 
and  constituting  a  preference,  and  may  at  the 
same  time  claim  the  remainder  of  his  exemp- 
tion therefrom.  In  re  Falconer,  (8th  Cir. 
1001)  110  Fed.  Ill,  49  C.  C.  A.  50,  6  Am. 
Bankr.  Rep.  557. 

Accident  or  mistake,  —  Where  a  bankrupt's 
scheduler  contained  a  waiver  of  exemptions, 
it  was  held,  on  an  application  to  amend,  that 
it  was  admissible  to  show  that  the  waiver  was 
the  result  of  accident  and  mistake.  In  re 
White,  (E.  D.  Pa.  1904)  128  Fed.  513,  11 
Am.  Bankr.  Rep.  556. 

Mistake  of  counsel,  —  A  bankrupt  does  not 
lose  his  right  to  claim  the  exemptions,  by  his 
failure,  through  the  mistake  of  his  attorney, 
to  specifically  claim  them  in  his  schedule; 
and,  on  application  at  any  seasonable  time 
while  the  property  remains  in  the  hands  of 
the  tnistee  unaffected  by  adverse  rights,  he 
should  be  permitted  to  amend  his  ncbednle  in 
that  respect.    Qoodmnn  v.  Curtis,  (5th  Cir. 


1G09)   174  Fed.  644,  98  C.  C.  A.  896,  23  An. 
Bankr.  Rep.  604. 

So  also  it  has  been  held  that  wImk  a 
debtor,  shortly  before  filing  hia  petition  is 
bankruptcy,  acting  in  oood  faith  on  the  ad- 
vice of  his  attorney,  voluntarily  oonvcyed  hli 
homestead  to  his  wife,  and  afterwmrda,  befbre 
his  examination,  receiving  different  advice, 
secured  a  reconveyance  to  himself,  and  on  ob^ 
taining  leave  amended  his  schedule  by  ioelnd- 
ing  the  homestead  therein,  such  houMstesd 
should  be  set  aside  to  the  bankrupt  in  the 
bankruptcy  proceedings,  since  the  conv«yanee 
to  his  wife  was  not  fraudulent  in  fact;  and 
as  his  creditors  had  no  interest  in  or  claim 
on  his  homestead  interest  in  the  land,  the  cod- 
veyance  of  such  interest  could  not  injure,  or 
be  fraudulent,  as  to  them.  In  re  Tollett, 
(6th  Cir.  1901)  106  Fed.  866,  46  C.  C.  A.  11, 
6  Am.  Bankr.  Rep.  404. 

Oversight,  —  The  failure  of  a  bankrupt 
through  oversight  to  make  a  claim  to  a  home- 
stead exemption  in  his  schedule  does  not  de- 
prive him  of  the  exemption  alfewed  to  him- 
self and  his  family  by  the  laws  of  the  state, 
where  timely  application  is  otherwise  made 
to  the  court  of  bankruptcy  thei«for,  and  such 
application,  although  not  such  in  form,  may 
properly  be  treated  as  an  amendment  of  tbe 
schedule.  In  re  Maxson,  (N.  D.  la.  1909) 
170  Fed.  356,  22  Am.  Bankr.  Rep.  424. 

Matters  of  form,  —  Where  a  bankrupt  un- 
dertook in  good  faith  to  claim  his  exemption, 
but  failed  to  make  the  claim  in  the  form  re 
quired  bv  the  statute,  in  consequence  of  which 
it  was  all  sold  by  the  trustee,  it  was  held  that 
he  might  be  permitted  to  amend  his  schedules 
thereafter,  so  as  to  claim  the  exemption  from 
its  proceeds.  In  re  Duffy,  <M.  D.  Pa.  1902) 
118  Fed.  926,  9  Am.  Bankr.  Rep.  358;  Inn 
Berman,  (N.  D.  Ohio  1905)  140  Fed.  761, 15 
Am.  Bankr.  Rep.  463;  In  re  Culwell,  (D.  C 
Mont.  1908)  165  Fed.  828,  21  Am.  Bankr. 
Rep.  614. 

But  a  bankrupt  cannot  amand  hit  sdMl- 
ulea  relating  to  exemptions  so  as  to  chum 
something  which  he  could  not  have  clahncd 
at  the  time  his  petition  was  filed.  Matter  of 
Neal,  (N.  D.  Ohio  1905)  14  Am.  Bankr.  Rep. 
550. 

Nor  will  an  amendment  be  allowed  for  the 
purpose  of  preferring  certain  creditors  to 
whom  the  bankrupt  has  given  notes,  in  whieh 
he  waived  his  exemption  privilege.  Moraa  r. 
King,  (4th  Cir.  1901)  111  Fed.  730,  49  C.  C. 
A.  578,  7  Am.  Bankr.  Rep.  176,  aHirming  (W. 
D.  Va.  1900)  105  Fed.  901,  6  Am.  Bankr.  Rep. 
472.  See  also  In  re  Gamer.  (W.  D.  Vs. 
1902)  116  Fed.  200,  8  Am.  Bankr.  Rep.  26.1 

But  see  In  re  Batten,  (E.  D.  Va.  1909)  170 
Fed.  688,  wherein  it  was  held  that  the  fset 
that  a  creditor  had  waived  his  exemptioa  did 
not  authorize  the  refusal  of  its  allovaaecL 

II.  Mattkrs  Afpectiko  Right  to  Ezucnmi. 

Death.  —  On  the  death  of  a  debtor,  propflty 
which  would  have  been  set  apart  to  him  aa- 
der  his  exemption,  had  he  lived,  remaiss  s 
part  of  his  estate,  and  goes  to  his  admiais- 
trator.  In  re  Seabolt,  (W.  D.  N.  C.  Iftt) 
113  Fed^  76^4  8  Am,  Bankr,  Rep,  57. 
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Sflsidence.  —  The  bankrupt  must  be  a  resi- 
dent of  the  state  the  benefit  of  whose  exemp- 
tion laws  are  claimed  by  him.  In  re  Ding- 
lehoef,  (E.  D.  N.  C.  1901)  109  Fed.  866,  6 
Am.  Bankr.  Rep.  242;  In  re  Owings,  (E.  D. 
N.  C.  1905)  140  Fed.  739,  15  Am.  Bankr.  Rep. 
472;  In  re  O'Hara,  (M.  D.  Pa.  1908)  162  Fed. 
325,  20  Am.  Bankr.  Rep.  714;  In  re  Donahey, 
(M.  D.  Pa.  1910)  176  Fed.  458,  23  Am.  Bankr. 
Bep.  706. 

Land  located  outMe  the  diatriot.  —  A 
court  of  bankruptcy  is  without  jurisdiction  to 
allot  to  a  bankrupt,  domiciled  within  its  dis- 
trict, a  homestead  in  lands  situated  in  an- 
other district.  In  re  Owings,  (E.  D.  N.  C. 
1005)  140  Fed.  739,  15  Am.  Bankr.  Rep.  472. 

Removal  from  Btate  after  right  to  eagemp- 
tion  accrue8. — The  right  of  a  bankrupt  to 
his  exemption  is  to  be  determined  as  of  the 
date  when  it  is  claimed;  and  his  removal 
from  the  state  after  the  claim  has  been  made 
is  immaterial,  although  the  right  is  only 
given  to  residents  by  the  state  law.  In  re 
I>onahey,  (M.  D.  Pa.  1910)  170  Fed.  458,  23 
Am.  Bankr.  Rep.  796. 

Sale  of  property.  —  Where  the  trustee  erro- 
neously sells  exempt  propertff,  the  bankrupt 
may  claim  the  amount  of  his  exemptions 
from  the  proceeds  of  the  sale.  In  re  Brown, 
(W.  D.  Pa.  1899)  100  Fed.  441,  4  Am.  Bankr. 
Rep.  46. 

Bale  of  exempt  property  for  benefit  of  es- 
tate. —  Where  a  bankrupt,  by  agreement  with 
the  trustee,  allowed  exempt  property  to  be 
sold  for  the  benefit  of  the  estate,  it  was  held 
that  the  trustee  should  allow  the  exemption 
out  of  the  proceeds  of  the  sale.  In  re  Rich- 
ard, (E.  D.  N.  C.  1899)  94  Fed.  633,  2  Am. 
Bankr.  Rep.  506;  In  re  Sloan,  (E.  D.  Pa. 
1905)  135  Fed.  873,  14  Am.  Bankr.  Rep.  435; 
In  re  Rcmla,  (M.  D.  Pa.  1906)  149  Fed.  614, 
17  Am.  Bankr.  Rep.  521.  See  also  In  re 
Park,  (W.  D.  Ark.  1900)  102  Fed.  602,  4  Am. 
Bankr.  Rep.  432. 

Sale  of  perishable  property.  —  The  mere 
fact  that  exen^pt  property  has  been  sold  by  a 
receiver,  under  the  direction  of  the  court,  as 
perishable,  will  not  deprive  the  bankrupt  of 
the  right  to  his  exemption  out  of  the  pro- 
ceeds; notwith  stand  in?  that,  under  the  state 
law,  a  debtor  is  not  entitled  to  his  exemption 
out  of  the  proceeds  of  a  sale,  but  must  elect 
the  goods  he  wishes  to  retain  and  have  them 
set  aside  to  him.  In  re  Le  Vay,  (M.  D.  Pa. 
1003)  125  Fed.  990,  11  Am.  Bankr.  Rep.  114; 
In  re  Coddington,  (M.  D.  Pa.  1904)  126  Fed. 
891,  11  Am.  Bankr.  Rep.  122;  In  re  Stein, 
(E.  D.  Pa.  1904)  130  Fed.  629,  12  Am.  Bankr. 
Rep.  384,  affirmed  (.3d  Cir.  1905)  134  Fed. 
235,  67  C.  C.  A.  17. 

Sale  icithout  prejudice  fo  claim  exemption. 
—  Where  exempt  property  was  sold  by  order 
of  the  court,  but  v/ithn«t  preindice  to  the 
rights  of  the  bankrupt  to  apply  for  the  pro- 
ceeds of  the  sale,  the  court  will  surrender 
such  proceeds  in  lieu  of  the  exemption.  In  re 
Bolinger,  (W.  D.  Pa.  1901)  108  Fed.  374,  6 
Am.  Bankr.  Rep.  171. 

Sale  to  avoid  loss  of  exemption.  —  Where  a 
bankrupt's  exemption,  allowed  by  the  state 
for  the  bene^t  of  the  family,  would  be  de- 
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out  of  the  proceeds  of  a  sale,  it  will,  if  prac- 
ticable, be  ordered  paid  out  of  such  proceeds. 
In  re  Luby,  (S.  D.  Ohio  1907)  155  Fed.  659, 
18  Am.  Bankr.  Rep.  801  (sale,  of  stock  of 
liquors). 

Thus  it  has  been  held  that  where  all  the 
land  of  a  bankrupt  is  so  encumbered  by  mort- 
gages, under  which  the  mortgagees  have  the 
right  to  sell  the  homestead,  the  court  may 
sell  the  land  and  make  the  allotment  of  the 
homestead  out  of  the  proceeds.  In  re  Para- 
more,  (E.  D.  N.  C.  1907)  156  Fed.  208,  19 
Am.  Bankr.  Rep.  130. 

Creditors  wtth  notice,  who  make  no  ob- 
jection to  a  sale  of  all  of  the  property  for  the 
gurpose  of  permitting  the  bankrupt  to  take 
is  exemption  from  tlM  proceeds,  cannot  after- 
ward object  to  its  allowance  therefrom.  Dun- 
lap  Hardware  Co.  v.  Huddleston,  (5th  Cir. 
1909)  167  Fed.  433,  93  C.  C.  A.  69. 

Rights  of  creditors  as  to  exemptions  allowed 
out  of  proceeds  of  sale,  —  Where  a  bankrupt 
electa  to  take  his  exemption  out  of  the  pro- 
ceeds of  a  sale  of  real  estate,  the  amount 
thereof  while  in  the  hands  of  the  trustee  is 
subject  to  seizure  under  a  judgment  contain- 
ing a  waiver  of  exemption.  In  re  MacKissic, 
(E.  D.  Pa.  1909)  171  Fed.  259,  22  Am.  Bankr. 
Rep.  817. 

Money  allowed  a  bankrupt  "  In  lieu  of  his 
exemption,"  may  be  attached  in  the  hands  of 
the  trustee  in  bankruptcy  on  a  judgment  ren- 
dered against  a  bankrupt,  on  a  note  wherein 
the  bankrupt  waived  the  benefits  of  the  ex- 
emption law.  Zumpfe  v.  Schultz,  (1907)  20 
Am.  Bankr.  Rep.  916,  35  Pa.  Super.  Ct.  106. 

Where  the  exemption  is  claimed  from  the 
proceeds  of  a  sale,  the  court  may  consider  and 
determine  any  claim  made  by  others  to  the 
fund  while  it  remains  in  the  hands  of  the 
trustee.  In  re  Renda,  (M.  D.  Pa.  1906)  149 
Fed.  614,  17  Am.  Bankr.  Rep.  521.  And  see 
annotation  under  section  2  (11 ) . 

Preferential  transfer.  —  The  right  of  a 
bankrupt  to  claim  his  exemption  from  prop- 
erty which  he  has  preferentially  transferred 
in  violation  of  the  provisions  of  section  606; 
where  such  property  has  been  subsequently 
recovered  by  the  trustee,  presents  a  conflict 
of  opinion;  in  the  following  cases  it  has  been 
held  that  he  is  not  entitled  to  his  exemption 
in  such  cases.  In  re  Tollett,  (E.  D.  Tenn. 
1900)  106  Fed.  425,  5  Am.  Bankr.  Rep.  305; 
In  re  White,  (W.  D.  Mo.  1901)  109  Fed.  635, 
6  Am.  Bankr.  Rep.  451;  In  re  Long,  (E.  D. 
Pa.  1902)  116  Fed.  113,  8  Am.  Bankr.  Rep. 
591;  In  re  Evans,  (E.  D.  N.  C.  1902)  116 
Fed.  909;  In  re  Coddington,  (M.  D.  Pa. 
1904)  126  Fed.  891,  11  Am.  Bankr.  Rep.  122; 
In  re  Wishnefsky,  (D.  C.  N.  J.  1910)  181 
Fed.  896;  Matter  of  Neal,  (N.  D.  Ohio  1905) 
14  Am.  Bankr.  Rep.  550. 

On  the  other  hand  it  has  also  been  held 
that  where  property  preferentially  trans- 
ferred has  been  recovered  back  by  the  trus- 
tee, it  then  forms  a  part  of  the  estate  in 
bankruptcy  from  which  the  bankrupt  may 
claim  his  exemption.  In  re  Falconer,  (8th 
Cir.  1901)  110  Fed.  Ill,  49  C.  C.  A.  50,  6 
Am.  Bankr.  Rep.  557;  Bashinski  v.  Talbott, 
(6th  Cir.  1902)  119  Fed.  337,  56  C.  C.  A. 
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(D.  C.  Neb.  1909)  173  Fed.  116,  22  Am. 
Bftnkr.  Rep.  868. 

Fraud.  —  In  aeveral  jurisdiotions  it  hms 
been  held  that  a  bankrupt  who  hai  been 
guilty  of  fraud  is  not  entitled  to  the  exemp- 
tion provided  for  by  the  laws  of  the  state; 
and  in  such  cases  the  bankrupt  will  also  be 
denied  the  exemption  in  a  court  of  bank- 
ruptcy. In  re  Wazelbaum,  (N.  D.  6a.  1900) 
101  Fed.  228,  4  Am.  Bankr.  Rep.  120;  /n  re 
White,  (W.  D.  Mo.  1901)  109  Fed.  635,  0 
Am.  Bankr.  Rep.  451;  In  re  Williamson,  (N. 
D.  Ga.  1901)  114  Fed.  190,  8  Am.  Bankr. 
Rep.  43;  In  re  Taylor,  (D.  C.  Colo.  1901) 
114  Fed.  607,  7  Am.  Bankr.  Rep.  410;  In  re 
Boorstin,  (K.  D.  Qa.  1902)  114  Fed.  696,  8 
Am.  Bankr.  Rep.  89;  In  re  Long,  (E.  D.  Pa. 
1902)  116  Fed.  113,  8  Am.  Bankr.  Rep.  591; 
In  re  Yost.  (M.  D.  Pa.  1902)  117  Fed.  792, 
9  Am.  Bankr.  Rep.  153;  In  re  Duffy,  (M.  D. 
Pa.  1902)  118  Fed.  926,  9  Am.  Bankr.  Rep. 
358;  In  re  WooUoott,  (E.  D.  N.  C.  1905)  140 
Fed.  460,  16  Am.  Bankr.  Rep.  386;  In  re 
Alex,  <£.  D.  Pa.  1905)  141  Fed.  483,  15  Am. 
Bankr.  Rep.  450;  In  re  Leverton,  (M.  D.  Pa. 
1907)  155  Fed.  925,  19  Am.  Bankr.  Rep.  434; 
In  re  Dobbs,  (N.  D.  Ga.  1909)  172  Fed.  682, 
22  Am.  Bankr.  Rep.  801 ;  In  re  Wiahnefsky, 
(D.  C.  N.  J.  1910)  181  Fed.  896;  In  re  Suss- 
man,  <M.  D.  Pa.  1910)  183  Fed.  331. 

Courts  of  bankruptcy  proceed  on  equitable 

Jirinciples  and  will  not  sustain  a  positive 
raud  committed  by  the  bankrupt,  in  an  en* 
deavor  to  extend  his  exemptions,  any  more 
than  it  would  be  sustained  by  a  court  of 
equity.  In  re  Gerber,  (C.  C.  A.  9th  Cir. 
1911)  186  Fed.  693. 

But  the  foregoing  rule  ae  to  the  effect  of 
fraud  ia  not  general;  thus  it  has  been  held 
that  where  a  conveyance  in  fraud  of  creditors 
has  been  set  aside,  the  property  is  admin- 
istered as  that  of  the  debtor;  and,  as  a  mat- 
ter of  general  law,  he  is  not  precluded  by  the 
void  conveyance  from  asserting  his  right  to 
a  homestead  exemption  therein  as  agiinst 
his  creditors.  In  re  Thompson,  (E.  D.  Wash. 
1905)   140  Fed.  257,  15  Am.  Bankr.  Rep.  283. 

So,  also,  in  this  connection,  it  has  been 
said  that  a  debtor  may  claim  his  exemptions 
out  of  fraudulently  conveyed  property,  re- 
covered back  by  a  trustee,  for  the  reason 
that  he  never  in  fact  parted  with  the  title. 
Matter  of  Neal,  (N.  D.  Ohio  1905)  14  Am. 
Bankr.  Rep.  560. 

And  in  In  re  Park,  (W.  D.  Ark.  1900)  102 
Fed.  602,  4  Am.  Bankr.  Rep.  432,  it  was  held 
that  a  bankrupt  cannot  be  denied  his  exemp- 
tions because  he  has  not  accounted  for  all 
his  assets  or  has  fraudulently  transferred  his 
property. 

Fraudulent  intention  neeeeeary.  —  Even  in 
those  states  wherein  the  bankrupt's  fraud 
constitutes  a  bar  to  the  allowance  of  his  ex- 
emptions, it  is  neeessary,  in  order  to  warrant 
a  refusal  of  the  exemption,  that  there  be  a 
fraudulent  intention  on  the  part  of  the  bank- 
rupt; and  where  fraud  has  been  made  a 
statutory  bar,  the  facts  must  be  brought 
within  the  terms  of  the  statute.  In  re 
Thompson,  (8.  B.  Ga.  1902)  115  Fed.  924, 
8  Am.  Bankr.  Bep.  288;  Fields  r.  Karter, 
(5tb  Cir.  1902)   115  Fed,  950,  53  C.  C  A. 
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432,  8  Am.  Bankr.  Rep.  351;  In  re  West,  (N. 
D.  Ga.  1902)  116  Fed.  767,  8  Am.  Bankr. 
Rep.  564;  In  re  Castleberry,  (N.  D.  Ga. 
1005)  143  Fed.  1018,  16  Am.  Bankr.  Rep. 
159;  In  re  Diamond,  (N.  D.  Ala.  1908)  158 
Fed.  370,  19  Am.  Bankr.  Rep.  811;  In  re  Cot- 
ton, (S.  D.  Ga.  1910)  183  Fed.  190;  In  re 
Rothschild,  (S.  D.  Ga.  1901)  6  Am.  Bankr. 
Rep.  43;  Matter  of  Cotton,  (S.  D.  Ga.  1909) 
23  Am.  Bankr.  Rep.  586. 

FaHitrt  to  pay  for  property  claimed  aa  ex- 
empt. —  In  some  juriadictiona,  under  statutes 
prevailing  therein,  a  debtor  is  not  entitled  to 
the  exemption  out  of  property  for  which  he 
has  not  paid.  Cannon  r.  Dexter  Broom,  etc., 
Co.,  (4th  Cir.  1903)  120  Fed.  657,  57  C.  C.  A. 
327,  0  Am.  Bankr.  Rep.  724. 

It  has  also  been  held  that  the  exemption 
will  not  be  allowed  as  against  an  execution 
issued  for  the  purchase  money  of  property 
claimed  to  be  exempt.  In  re  Boyd,  (N.  D. 
Ia.  1903)  120  Fed.  999,  10  Am.  Bankr.  Rep. 
337 

See  also  In  re  Butler,  (N.  D.  Ga.  1902) 
120  Fed.  100,  9  Am.  Bankr.  Rep.  539.  In 
this  case,  however,  it  was  held  that  the  ex- 
emption could  not  be  denied  where  the  cred- 
itor's claim  had  not  been  reduced  to  judg- 
ment, and  no  steps  had  been  taken  to  fix  a 
lien  on  the  property  for  the  purchase  money. 

But  the  fact  that  the  purchase  price  of 
the  goods  claimed  as  exempt  has  not  been 
paid  gives  the  seller  no  right  to  enforce  his 
vendor's  lien  in  a  court  of  bankruptcy.  In  re 
Wells,  <W.  D.  Ark.  1900)  105  Fed.  762,  5 
Am.  Bankr.  Rep.  308. 

Annulment  of  liena.  —  Whatejirer  benefit  re- 
sults from  the  annulment  of  attachment 
liens,  under  the  provisions  of  section  67c  and 
/,  extends  to  exempt  property  as  well  as  to 
that  which  is  not  exempt.  It  is  the  policy 
of  the  law  to  allow  the  bankrupt,  as  well  aa 
creditors,  the  benefit  of  the  changed  status. 
In  re  Tune,  (N.  D.  Ala.  1902)  115  Fed.  900, 
8  Am.  Bankr.  Rep.  285. 

Thus  it  has  been  held  that  where  a  gar- 
nishee has  knowledge  that  the  property  or 
credits  in  his  hands  are  exempt,  it  is  his  duty 
to  interpose  such  defense;  otherwise  a  judg- 
ment rendered  against  him,  or  his  payment 
of  the  money  into  court,  will  not  dipcharge 
his  liability  to  the  defendant,  where  the  de- 
fendant had  no  actual  knowledge  of  the  pro- 
ceeding. In  re  Reals,  (D.  G.  Ind.  1902)  116 
Fed.  530,  8  Am.  Bankr.  Rep.  639.  And  see 
also  the  annotation  under  section  67  e  ahd  f. 

Abandonment  —  It  has  been  held  that 
where,  under  the  law  of  the  state,  a  bank- 
rupt's exemption  is  personal  to  him,  it  i^ 
nonassignable,  and  that  in  such  case  an  as- 
signment thereof  operates  as  an  abandonment. 
In  re  Sloan,  (E.  D.  Pa.  1905)  135  Fed.  873, 
14  Am.  Bankr.  Rep.  435. 

Effect  of  dbandonnient,  —  Where  a  claim 
for  exemption  has  been  abandoned,  the  prop- 
erty goes  to  the  bankrupt's  creditors  gen- 
erally, even  though  some  creditors  claim  un- 
der an  execution  wherein  the  right  of  exemp- 
tion has'" been  waived.  In  re  Baughman.  (M. 
D.  Pa.  1910)  183  Fed.  668.  See  also  In  re 
Pfeiffer,  (W.  D.  Pa.  1907)  155  Fed.  892,  19 
Am.  Bankr.  Rep.  230, 
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Waiver  —  E^ect  gewrally,  —  Where  the 
bankrupt  has  waived  his  right  of  exemption, 
he  will  not  be  entitled,  as  against  sucli  debt, 
to  have  property  set  apart  to  him  under  sec- 
tion 6  of  the  Banlu-uptcy  Act.  In  re  Garden, 
(N.  D.  Ala.  1899)  93  Fed.  423,  1  Am.  Bankr. 
Rep.  682. 

A  trustee  in  bankruptcy  is  not  entitled  to 
the  bankrupt's  exemption,  as  against  a  cred- 
itor who  has  attached  the  same  by  an  attach- 
ment execution,  issued  and  served  within 
four  months  prior  to  the  bankruptcy,  on  a 
judgment  waiving  exemption.  Sharp  v. 
Woolslare,  (1904)  12  Am.  Bankr.  Rep.  396, 
25  Pa.  Super.  Ct.  251. 

The  waiver  of  a  homestead  exemption  in  a 
mortgage  given  by  a  bankrupt  is  in  favor  of 
the  mortgage  creditor  alone,  and  does  not 
inure  to  the  benefit  of  others.  If  the  mort- 
gage is  valid,  the  exemption,  as  against  the 
mortgage  creditor,  is  restricted  to  the  equity 
of  redemption;  and  the  rights  of  other  cred- 
itors are  subordinate  to  both  the  mortgage 
lien  and  the  payment  of  the  bankrupt's  ex- 
emption allowance,  given  him  by  statute,  in 
case  of  a  sale.  In  re  Nye,  (C.  C.  A.  8th  Cir. 
1904)  133  Fed.  33,  13  Am.  Bankr.  Rep.  142. 

But  a  waiver  of  exemptions  in  a  promis- 
sory note,  proved  against  the  estate  of  the 
maker  in  bankruptcy,  but  which  had  not  been 
reduced  to  judgment  prior  to  the  bankruptcy, 
is  ineffective,  and  does  not  defeat  the  right 
of  the  bankrupt  to  claim  his  exemptions  or 
give  the  court  of  bankruptcy  jurisdiction  to 
administer  the  exempt  property.  In  re 
Moore,  (M.  D.  Ala.  1901)  112  Fed.  289,  7 
Am.  Bankr.  Rep.  285. 

Waiver  oa  warranting  refusal  of  eaemp- 
iion,  —  The  fact  that  a  bankrupt  has  waived 
his  right  of  homestead  in  favor  of  certain 
creditors,  as  authorized  by  the  laws  of  the 
state,  does  not  warrant  the  court  of  bank- 
ruptcy in  refusing  to  allow  and  set  aside  the 
homestead.  In  re  Batten,  (E.  D.  Va.  1909) 
170  Fed.  688. 

But  see  In  re  Gamer,  (W.  D.  Va.  1902) 
115  Fed.  200,  8  Am.  Bankr.  Rep.  263,  wherein 
it  was  held  that  the  homestead  exemption 
will  not  be  allowed  where  the  homestead 
waiver  creditors,  and  not  the  bankrupt's  fam- 
ily, will  secure  the  benefit  thereof. 

Kefvsal  to  give  trustee  indemnity  does  not 
amount  to  waiver  of  exemption.  —  Where  a 
voluntary  bankrupt  demanded  the  exemption 
allowed  him  by  the  law  of  the  state,  and  the 
property  was  appraised,  and  the  claim  al- 
lowed by  the  referee,  but  the  bankrupt  re- 
fused to  accede  to  the  trustee's  demand  for  a 
bond  of  indemnity,  as  the  condition  upon 
which  he  would  deliver  the  property  to  him, 
and  agreed  that  the  property  might  be  sold 
by  the  trustee,  stating  that  he  would  claim 
the  amount  of  the  exemptions  from  the  pro- 
ceeds, it  was  held  that  there  was  no  waiver 
or  forfeiture  by  the  bankrupt  of  his  right  to 
claim  the  exemption.  In  re  Brown,  (W.  D. 
Pa.  1899)  100  Fed.  441,  4  Am.  Bankr.  Rep.  46. 

Withdrawal  of  waiver.  —  A  waiver  of  ex- 
emption, inserted  by  accident  or  mistake, 
may  be  withdrawn  by  amendment.  In  re 
White.  (E.  D.  Pa.  1904)  128  Fed,  513,  11 
An.  Bankr,  Bep.  550, 
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But  a  bankrupt  who  has  filed  a  formal 
waiver  of  his  exemption  will  not  be  permit- 
ted to  withdraw  it  for  the  benefit  of  a  single 
creditor  to  whom  he  has  made  an  assignment 
of  his  claim.  In  re  Pfeiffer,  (W.  D.  Pa. 
1907)  155  Fed.  892,  19  Am.  Bankr.  Rep.  230. 
See  also  In  re  Baughman,  (M.  D.  Pa.  1910) 
183  Fed.  668. 

III.    Recognition   of   State   and   Fedebal 
ExEKPTioN  Laws. 

Constitutionality.  —  The  constitutional  re- 
quirement that  bankruptcy  laws  be  uniform 
throughout  the  United  States  is  not  violated 
by  the  Bankruptcy  Act  because  by  the  sixth 
section  thereof  bankrupts  are  allowed  the 
exemptions  prescribed  by  the  state  law  in 
force  at  the  time  of  the  filing  of  the  petition 
in  ba^ruptcy.  Hanover  Nat.  Bank  v.  Moy- 
ses,  (1902)  186  U.  S.  181,  22  S.  Ct.  857,  46 
U.  S.  (L.  ed.)  1113,  8  Am.  Bankr.  Rep.  1. 

Construction. — Courts  of  bankruptcy  should 
enforce  the  provisions  of  the  law  relating  to 
exemptions  liberally,  to  effectuate  their  pur- 
pose, both  in  construing  the  state  statutes, 
and  in  the  manner  of  allowing  the  exemp- 
tion. In  re  Tilden,  (S.  D.  la.  1899)  91  Fed. 
500,  1  Am.  Bankr.  Rep.  300;  In  re  Kane, 
(7th  Cir.  1904)  127  Fed.  552,  62  C.  C.  A. 
616,  11  Am.  Bankr.  Rep.  533. 

Section  6  must  he  construed  with  section 
70a,  in  so  far  as  exempt  property  is  con- 
cerned, so  that  both  provisions  may  be  given 
effect.  Lockwood  v.  Exchange  Ba^,  (1903) 
190  U.  S.  294,  23  IS.  Ct.  751,  47  U.  S.  (L.  ed.) 
1061,  10  Am.  Bankr.  Rep.  107.  See  also  the 
annotation  under  section  70a  (5)  (second 
paragraph)  with  respect  to  exempt  insurance 
policies. 

Section  6  does  not  enlarge  the  ezemptions 
available  to  the  bankrupt  under  the  state 
laws.  In  re  Manning,  (£.  D.  Pa.  1902)  112 
Fed.  948,  7  Am.  Bankr.  Rep.  571 ;  In  re  Boyd, 
(N.  D.  la.  1903)  120  Fed.  999,  10  Am. 
Bankr.  Rep.  337.  ^ 

Exemption  provided  for  by  insolvent  law 
not  allowable.  —  A  bankrupt  ia  not  entitled 
to  an  allowance  for  the  support  of  his  family 
provided  by  the  state  insolvency  law,  pend- 
ing a  proceeding  under  such  law;  since  such 
allowance  is  not  an  exemption,  but  relates  to 
that  part  of  the  insolvency  law  which  is  sus- 
pended in  its  operation  bv  the  Bankruptcy 
Act.  In  re  Anderson,  (D.  C.  Mass.  1901) 
no  Fed.  141. 

Federal  exemption  laws  recognized.  —  The 
Bankruptcy  Act  recognizes  all  exemptions, 
whether  state  or  federal,  as  they  existed  at 
the  time  of  the  passage  of  the  act.  In  re 
Russie,  (D.  C.  Ore.  1899)  96  Fed.  609,  3  Am. 
Bankr.  Rep.  6  (exemption  of  Indian  lands) ; 
In  re  (3ohn,  (D.  C.  N.  D.  1909)  171  Fed.  568, 
22  Am.  Bankr.  Rep.  761  (homestead  exemp- 
tion). 

Pensions,  —  Money  received  from  the 
United  States  as  a  pension,  and  remaining 
unchanged  in  the  pensioner's  hands  at  the 
time  of  filing  his  petition  in  bankruptcy,  is 
exempt  from  liability  for  his  debts  under 
Rev.  Stat.,  8  4747,  5  Fed.  Stat.  Annot.  667. 
In  re  Bean,  (D.  C.  Vt,  1900)  100  Fed.  262,  4 
Am,  Bankr,  Rep,  53, 
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Where  pension  money  has  heen  invested  to 
provide  for  eithek-  the  present  or  the  future 
welfare  of  the  pensioner  and  his  family,  it 
will  be  protected  as  exempt.  In  re  Ellithorpe, 
(VV.  D.  N.  Y.  1901)  111  Fed.  163,  7  Am. 
Bankr.  Rep.  18. 

But  pension  money  in  the  hands  of  a  bank- 
rupt at  the  time  of  the  adjudication,  which 
is  neither  invested  nor  mingled  with  other 
funds,  is  not  exempt.  In  re  Jones,  (D.  C. 
Me.  1909)  166  Fed.  337,  21  Am.  Bankr.  Rep. 
536. 

State  law  adopted.  —  Section  6  of  the 
bankruptcy  law  is  clearly  an  adoption  of  the 
exemption  laws  of  the  several  states;  and, 
therefore,  the  bankrupt  can  only  be  allowed 
such  exemptions  as  are  provided  for  by  the 
state  exemption  laws;  and  in  determining 
the  rights  of  bankrupts  to  their  exemptions, 
the  courts  of  bankruptcy  will  follow  the  con- 
struction placed  upon  the  local  statutes  by 
the  highest  courts  of  the  state.  Some  of  the 
cases  wherein  this  proposition  has  been  an- 
nounced, or  acted  upon,  are  arranged  under 
the  following  state  classification. 

Alabama.  — BeUets  t\  Bell,  (1899)  94  Fed. 
801,  36  C.  C.  A.  502,  2  Am.  Bankr.  Rep.  529; 
In  re  Moore,  (1901)  112  Fed.  289,  7  Am. 
Bankr.   Rep.   285,   oveiruling  In   re  Qarden, 

(1899)  93  Fed.  423,  1  Am.  Bankr.  Rep.  582; 
In  re  Tune,  (1902)  116  Fed.  906,  8  Am. 
Bankr.  Rep.  285;  In  re  Diamond,  (1908)  158 
Fed.  370,  19  Am.  Bankr.  Rep.  811;  In  re 
McCrary,  (1909)  189  Fed.  485,  22  Am.  Bankr. 
Rep.  161. 

Arkansas, -^  In  re  Park,  (1900)  102  Fed. 
602,  4  Am.  Bankr.  Rep.  432;  In  re  Durham, 

(1900)  104  Fed.  231,  4  Am.  Bankr.  Rep. 
760;  In  re  Wells,  (1900)  105  Fed.  762,  6  Am. 
Bankr.  Rep.  308;  In  re  Meriwether,  (1901) 
107  Fed.  102,  5  Am.  Bankr.  Rep.  436;  In  re 
Falconer,  (1901)  110  Fed.  Ill,  49  C.  C.  A. 
50,  6  Am.  Bankr.  Rep.  557;  In  re  Morrison, 

(1901)  110  Fed.  734,  6  Am.  Bankr.  Rep.  488; 
In  re  Stone,  (1902)  116  Fed.  35,  8  Am. 
Bankr.  Rep.  416. 

California.  —  In  re  Petersen,  (1899)  96 
Fed.  417,  2  Am.  Bankr.  Rep.  630;  In  re  DU- 
lef,  (1900)  100  Fed.  931,  4  Am.  Bankr.  Rep. 
46;  In  re  Hindman,  (1900)  104  Fed.  331,  43 
C.  C.  A.  558,  5  Am.  Bankr.  Rep.  20;  In  re 
Scheld,  (1900)  104  Fed.  870,  44  C.  C.  A.  233, 
6  Am.  Bankr.  Rep.  102;  In  re  Fly,  (1901) 
lid  Fed.  141,  6  Am.  Bankr.  Rep.  550. 

A  bankrupt  who  was  engaged  in  farming 
until  a  short  time  before  the  adjudication  is 
entitled  to  the  exemptions  given  to  a  farmer 
by  the  laws  of  the  state,  although  he  is  tem- 
porarily engaged  in  another  pursuit,  but 
without  intention  to  abandon  permanentlv 
his  former  occupation.  In  re  Fly,  (1901) 
no  Fed.  141,  6  Am.  Bankr.  Rep.  550. 

Delaware,  —  In  re  Evans,  (1907)  158  Fed. 
153,  19  Am.  Bankr.  Rep.  752. 

Florida. --In  re  Carpenter,  (1901)  109 
Fed.  558,  48  C.  C.  A.  645,  6  Am.  Bankr.  Rep. 
465. 

Georgia,  —  In  re  Camp,  (1890)  91  Fed. 
745,  1  Am.  Bankr.  Rep.  165;  In  re  Hill, 
(1899)  98  Fed.  185,  2  Am.  Bankr.  Rep.  798; 
In  re  Woodruff,  (1899)  96  Fed.  317,  2  Am. 
Bankr.  Rep.  678,  reversed   (1901)    105  Fed. 


601,  44  C.  C.  A.  631,  5  Am.  Bankr.  Rep.  296; 
In  re  Waxelbaum,  (1900)  101  Fed.  228,  4 
Am.  Bankr.  Rep.  120;  In  re  Lynch,  (1900) 
101  Fed,  579,  4  Am.  Bankr.  Rep.  262;  In  re 
Swords,  (1901)  112  Fed.  661,  7  Am.  Bankr. 
Rep.  436;  In  re  Williamson,  (1901)  114  Fed. 
190,  8  Am.  Bankr.  Rep.  43;  In  re  Stephens, 
(1902)  114  Fed.  192,  8  Am.  Bankr.  Rep;  53; 
In  re  Boorstin,  (1902)  114  Fed.  Q96,  8  Am. 
Bankr.  Rep.  89;  In  re  Thompson,  (1902)  115 
Fed.  924,  8  Am.  Bankr.  Rep.  283;  In  re  Tal- 
bott,  (1902)  116  Fed.  417,  8  Am.  Bankr.  Rep. 
427;  In  re  West,  (1902)  116  Fed.  707,  8  Am. 
Bankr.  Rep.  564;  In  re  Castleberry,  (1905) 
143  Fed.  1018,  16  Am.  Bankr.  Rep.  159;  In 
re  Arnold,  (1909)  169  Fed.  1000,  22  Am. 
Bankr.  Rep.  392:  In  re  Dobbs,  (1909)  172 
Fed.  682,  22  Am.  Brnkr.  Rep.  801;  In  re 
Glisson,  (1910)  182  x«'ed.  287;  In  re  May- 
nard,  (1910)  183  Fed.  823;  In  re  Cochran, 
(1911)   185  Fed.  913. 

Illinois.  —  In  re  Kane,  (1904)  127  Fed. 
552,  62  C.  C.  A.  616,  11  Am.  Bankr.  Rep. 
533. 

Indiana.  — In  re  Beale,  (1902)  116  Fed. 
530,  8  Am.  Bankr.  Rep.  639. 

lofoa.  —  In  re  Lange,  (1899)  91  Fed.  381, 
1  Am.  Bankr.  Rep.  189;  In  re  TildeH,  (1899) 
91  Fed.  500,  1  Am.  Bankr.  Rep.  300;  In  re 
Steele,  (1899)  98  Fed.  78,  3  Am.  Bankr.  Rep. 
649,  reversed  (1900)  104  Fed.  968,  44  C;  C. 
A.  287,  5  Am.  Bankr.  Rep.  166;  In  re  Pop^ 
(1900)  98  Fed.  722,  3  Am.  Bankr;  Rep.  525; 
In  re  Hatch,  (1900)  102  Fed.  280,  4  Am. 
Bankr.  Rep.  349;  In  re  Little,  (1901)  110 
Fed.  621,  6  Am.  Bankr.  Rep.  681;  In  re 
Boyd,  (1903)  120  Fed.  999,  10  Am;  Bankr. 
Rep.  337;  In  re  JSullivan,  (1906)  142  Fed. 
620,  16  Am.  Bankr.  Rep.  87;  In  re  Maxson, 

(1909)  170  Fed.  356,  22  Am.  Bankr.  Rep. 
424. 

Kentucky.  —  /n  re  Carmichael,  (1901)  108 
Fed.  789,  6  Am.  Bankr.  Rep.  561;  In  re 
Downing,  (1905)  139  Fed.  690,  15  Am. 
Bankr.  Rep.  423,  (1905)  148  Fed.  120;  In  re 
Sale,  (1906)  143  Fed.  310,  76  C.  C.  A.  448, 
16  Am.  Bankr.  Rep.  235 ;  In  re  Leech,  (1909) 
171  Fed.  622,  96  C,  C.  A.  424,  22  Am.  Bankr. 
Rep.  599;  In  re  Baker,  (1910)  18^  Fed.  392, 
104  C.  C.  A.  602. 

Maine.  —  Pulsifer  v.  Hussey,  (1903)  9 
Am.  Bankr.  Rep.  657,  97  Me.  434^  64  Atl. 
1076;  In  re  Mullen,  (1905)  140  Fed.  208,  15 
Am.  Bankr.  Rep.  275. 

Maryland.  —  /n  re  Beauchamp,  (1900)  101 
Fed.  106,  4  Am.  Bankr.  Rep.  151 ;  Steiner  9; 
Marshall,  (1905)  140  Fed.  710,  72  C.  C.  A; 
103,  15  Am.  Bankr.  Rep.  486;  Burdette  9; 
Jackson,  (1910)  179  Fed.  229,  102  C.  C.  A. 
481,  24  Am.  Bankr.  Rep.  127. 

Massachusetts.  —  In  re  TumbuU,  (1901) 
106  Fed.  667,  5  Am.  Bankr.  Rep.  649;  In  re 
Anderson,  (1901)  110  Fed.  141,  6  Am. 
Bankr.  Rep.  555;  In  re  Coller,  (1901)  111 
Fed.  503,  7  Am.  Bankr.  Rep.  131. 

Michigan.  —  In   re    National    Grocer    Co., 

(1910)  181  Fed.  33,  104  C.  C.  A.  47. 
Minnesota.  —  In  re  Cale,   (1910)    182  Fed. 

439. 

Mississippi.  —  In  re  Kaplan,  (1910)  186 
Fed.  242. 

MissouH.  —  In  re  White,  ( 1901 )   109  Frtf 
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635,  6  Am.  Bankr.  Rep.  451;   In  re  Stout, 

(1900)  109  Fed.  794,  6  Am.  Bankr.  Rep. 
506. 

Montana,  ^  In  re  CulweW,  (1908)  165  Fed. 
b28,  21  Am.  Bankr.  Rep.  614. 

Nebraska.— 'In  re  Conley,  (1907)  162 
Fed.  806,  19  Am.  Bankr.  Rep.  200;  In  re 
Soper,  (1909)  173  Fed.  116,  22  Am.  Bankr. 
Rep.  868. 

NeiD  Jersey.  —  In  re  Demarest,  ( 1901 )  110 
Fed.  638,  6  Am.  Bankr.  Rep.  232. 

Neto  York.  —  In  re  Lewenaohn,  (1900)  99 
Fed.  73,  3  Am.  Bankr.  Rep.  694;  In  re  Os- 
born,  (1900)  104  Fed.  780,  6  Am.  Bankr. 
Rep.  Ill;  In  re  Ellithorpe,  (1901)  111  Fed. 
163,  7  Am.  Bankr.  Rep.  18. 

North  Carolina.  —  In  re  Stevenson,  (1899) 
93  Fed.  789,  2  Am.  Bankr.  Rep.  230;  In  re 
Richard,  (1899)  94  Fed.  633,  2  Am.  Bankr. 
Rep.  506;  In  re  Grimes,  (1899)  94  Fed.  800, 
2   Am.    Bankr.   Rep.    160;    In   re  Woodard, 

(1899)  95  Fed.  260,  2  Am.  Bankr.  Rep.  339; 
In  re  Grimes,  (1899)  96  Fed.  629,  2  Am. 
Bankr.  Rep.  730;  In  re  Duguid,  (1900)  100 
Fed.  274,  3  Am.  Bankr.  Rep.  794;  In  re  Wil- 
son, (1900)  101  Fed.  571,  4  Am.  Bankr.  Rep. 
260;  In  re  Steed,  (1901)  107  Fed.  682,  6 
Am.    Bankr.    Rep.    73;    In    re    Dinglehoef, 

(1901)  109  Fed.  866,  6  Am.  Bankr.  Rep. 
242;  In  re  Royal,  (1901)  112  Fed.  135,  7 
Am.  Bankr.  Rep.  106;  In  re  Seabolt,  (1902) 
113  Fed.  766,  8  Am.  Bankr.  Rep.  67;  In  re 
Evans,  (1902)  116  Fed.  909,  8  Am.  Bankr. 
Rep.  730;  In  re  Woollcott,  (1906)  140  Fed. 
460,  15  Am.  Bankr.  Rep.  386. 

North  Dakota. —  In  re  Cohn,  (1909)  171 
Fed.  568,  22  Am.  Bankr.  Rep.  761. 

Ohio.  — In  re  Rhodes,  (1901)  109  Fed. 
117,  6  Am.  Bankr.  Rep.  173;  In  re  Luby, 
(1907)  165  Fed.  659,  18  Am.  Bankr.  Rep. 
801;  In  re  Groves,  (1901)  6  Am.  Bankr. 
Rep.  728. 

Oklahoma.  —  Matter  of  Golden  Rule  Mer- 
cantile Co.,  (1908)  21  Arj.  Bankr.  Rep.  397. 

Oregon.  — In  re  Daubner,  (1899)  96  Fed, 
805,  3  Am.  Bankr.  Rep.  368. 

Pennsylvania. —  In  re  Brown,  (1899)  100 
Fed.  441,  4  Am.  Bankr.  Rep.  46;  In  re  Myers, 

(1900)  102  Fed.  869,  4  Am.  Bankr.  Rep. 
636;  In  re  Black,  (1900)  104  Fed.  289,  4 
Am.  Bankr.  Rep.  776;  In  re  Bolinger,  (1901) 
108  Fed.  374,  6  Am.  Bankr.  Rep.  171 ;./»  re 
Haskin,  (1901)  109  Fed.  789,  6  Am.  ftankr. 
Rep.  485;  In  re  Manning,  (1902)  112  Fed. 
948,  7  Am.  Bankr.  Rep.  671 ;  In  re  Hoover, 

(1902)  113  Fed.  136,  7  Am.  Bankr.  Rep. 
330;  In  re  Jackson,  (1902)  116  Fed.  46,  8 
Am.  Bankr.  Rep.  594;  In  re  Long,  (1902) 
116  Fed.  113,  8  Am.  Bankr.  Rep.  591;  In  re 
Staunton,  (1902)  117  Fed.  507, 9  Am.  Bankr. 
Rep.  79;  In  re  Wunder,  (1905)  133  Fed. 
821,  13  Am.  Bankr.  Rep.  701;  Lipman  v. 
Stein,  (1905)  134  Fed.  235,  67  C.  C.  A.  17,  14 
Am.  Bankr.  Rep.  30;  Burke  v.  Guarantee 
Title,  etc.,  Co.,  (1905)  134  Fed.  562,  67  C. 
C.  A.  486,  14  Am.  Bankr.  Rep.  31. 

A  liquor  license,  though  transferable  only 
with  the  approval  of  the  Court  of  Quarter 
Sessions  which  granted  it,  and  not  subject 
to  seizure  on  execution,  is  not  only  part  of 
the  bankrupt's  assets,  but  may  be  claimed 
by  him  as  part  of  his  exemption.    In  re  Ole- 


wine,    (1903)    125  Fed.  840,  11  Am.  Bankr. 
Rep.  40. 

Rhode  Island.  —  In  re  Caswell,    (1901)    6 
Am.  Bankr.  Rep.  718. 

South  Carolina,  —  In  reMcCutchen,  (1900) 
100  Fed.  779,  4  Am.  Bankr.  Rep.  81;  Mc- 
Gahan  v.  Anderson,  (1902)  113  Fed.  115, 
61  C.  C.  A.  92,  7  Am.  Bankr.  Rep.  641 ;  Can- 
non V.  t)exter  Broom,  etc.,  Co.,  (1003)  l2d 
Fed.  657,  57  C.  C.  A.  119,  9  Am.  Bankr.  Rep. 
724;  In  re  McGowan,  (1909)  170  Fed.  41)'^, 
22  Am.  Bankr.  Rep.  469;  In  re  Bailes, 
(1909)  176  Fed.  460,  23  Am.  Bankr.  Rep. 
789. 

South  Dakota.  —  /w  re  NovaK,  (1907)  loO 
Fed.  602,  18  Am.  Bankr.  Rep.  236. 

Tennessee.  — In  re  Tollett,  (1900)  105 
Fed.  425,  5  Am.  Bankr.  Rep.  305,  affirmed 
(1901)  106  Fed.  866,  5  Am.  Bankr.  Rep. 
404. 

Texas.  —  In  re  CofiTman,  (1899)  93  Fed. 
422,   1  Am.   Bankr.  Rep.  530:  In  re  Smith, 

(1899)  93  Fed.  791,  2  Am.  Bankr.  Rep.  190; 
In  re  Smith,  (1899)  96  Fed.  832,  3  Am. 
Bankr.  Rep.  140;  In  re  Harrington,  (1900) 
99  Fed.  390,  3  Am.  Bankr.  Rep.  639;  In  re 
PresnaJl,  (1909)  167  Fed.  406,  21  Am.  Bankr. 
Rep.  905. 

Vermont.  —  In  re  Dawley,  (1899)  94  Fed. 
795,  2   Am.    Bankr.   Rep.   496;    In  re   Bean, 

(1900)  100  Fed.  262,  4  Am.  Bankr.  Rep.  63; 
In  re  Oderkirk,  (1900)  103  Fed.  770,  4  Am. 
'Bankr.  Rep.  017;  In  re  White,  (1900)  103 
Fed.  774,  4  Am.  Bankr.  Rep.  6l3;  In  re 
Libby,  (1900)  103  Fed.  776,  4  Am.  Bankr. 
Rep.  615;  In  re  Marquette,  (1900)  103  Fed. 
777,  4  Am.  Bankr.  Rep.  623;  In  re  Hopkins, 
(1900)  103  Fed.  781,  4  Am.  Bankr.  Rep. 
619:  In  re  Mosier,  (1901)  112  Fed.  138,  7 
Am.  Bankr.  Rep.  208;  In  re  Gordon,  (1902) 
115  Fed.  446,  8  Am.  Bankr.  Rep.  255;  In  re 
Everleth,  (1904)  129  Fed.  620,  12  Am. 
Bankr.  Rep.  236;  In  re  Grady,  (1905)  138 
Fed.  935,  14  Am.  Bankr.  Rep.  738;  In  re 
Alfred,  (1899)  1  Am.  Bankr.  Rep.  243;  In 
re  Trombly,  (1906)   16  Am.  Bankr.  Rep.  598. 

thder  a  statute  exempting  to  a  debtor 
"two  horses  kept  and  used  for  team  work," 
a  bankrupt  is  not  entitled  to  claim  as  exempt 
a  horse  kept  and  used  as  a  racer,  and  not 
otherwise,  although  he  has  been  casually 
used  on  a  few  occasions  for  work,  and  also 
in.  carrying  members  of  the  bankrupt's  family 
to  and  from  work  or  school.  In  re  Libby, 
(1900)   103  Fed.  776,  4  Am.  Bankr.  Rep.  61.5. 

Virginia.- In  re  Sisler,  (1899)  96  Fed. 
402,  2  Am.  Bankr.  Rep.  760;  In  re  Tobias, 
(1900)  103  Fed.  68,  4  Am.  Bankr.  Rep.  555; 
Richardson  v.  Woodward,  (1900)  104  Fed. 
873,  5  Am.  Bankr.  Rep.   94;   In  re  Moran, 

(1900)  105  Fed.  901,  5  Am.  Bankr.  Rep.  472, 
affirmed  (1901)  111  Fed.  730,  49  C.  C.  A. 
578,  7  Am.  Bankr.  Rep.  176;  In  re  Wilson, 

(1901)  108  Fed.  197,  6,  Am.  Bankr.  Rep. 
287;  In  re  Garner,  (1^02)  116  Fed.  200,  8 
Am.  Bankr.  kep.  263;  In  re  Campbell, 
(1903)  124  Fed.  417,  10  Am.  Bankr.  Rep. 
723;  In  re  Allen,  (1904)  134  Fed.  620,  13 
Am.  Bankr.  Rep.  518, 

Washington.  —  Spialley  v.  Laugepour, 
(1905)  196  U.  S.  93,  25  S.  Ct.  216,  49  U.  S. 
(L.  ed.)  400,  13  Am,  Bankr.  Rep.  692;  Ifi  re 
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Thomas,  (1800)  06  Fed.  828,  3  Am.  Bankr. 
Rep.  00;  /n  re  Buelow,  (1800)  08  Fed.  86, 
3  Am.  Bankr.  Rep.  380;  In  re  Holden, 
(1004)  127  Fed.  080,  12  Am.  Bankr.  Rep. 
06;  In  re  Thompson,  (1005)  140  Fed.  257, 
15  Am.  Bankr.  Rep.  283. 

Under  Rem.  &  Bal.  Code  Wash.,  %  563, 
■ubd.  4,  providing  that  a  dehtor  shall  have 
exempt  certain  domestic  animals  and  the 
feed  therefor  for  six  months,  and  also  pro- 
visions and  fuel  for  his  family,  a  debtor 
wno  has  not  the  animals  referred  to  cannot 
select  other  property  in  lieu  thereof  and 
hold  the  same  exempt  from  his  creditors. 
In  re  Scheier,   (1011)    188  Fed.  744. 

Wisconsin.  —  In  re  Frederick,  (1800)  05 
Fed.  282,  modified  (1000)  100  Fed.  284,  40 
C.  C.  A.  378,  3  Am.  Bankr.  Rep.  801 ;  In  re 
Hoag,  (1800)  07  Fed.  543,  3  Am.  Bankr. 
Rep,  200;  In  re  Jones,  (1800)  07  Fed.  773, 
3  Am.  Bankr.  Rep.  260;  In  re  Sehuller, 
(1001)  108  Fed.  501,  6  Am.  Bankr.  Rep. 
278;  In  re  Mayer,  (1001)  108  Fed.  500,  47 
C.  C.  A.  512,  6  Am.  Bankr.  Rep.  117;  In  re 
Neimann,  (1003)  124  Fed.  738,  10  Am. 
Bankr.  Rep.  730;  In  re  Kaufmann,  (1006) 
142  Fed.  808,  16  Am.  Bankr.  Rep.  118;  In 
re  Wood,  (1006)  147  Fed.  877,  17  Am. 
Bankr.  Rep.  03. 

Homestead  exemptions. — ^The  principle  here- 
tofore announced  with  respect  to  exemptions 
generally,  to  wit,  that  the  allowance  of  ex- 
emptions under  the  bankruptcy  law  is  gov- 
erned entirely  by  the  state  statutes  relating 
thereto,  has  also  been  applied  to  homestead 
exemptions. 

Alabama,  — In  re  McCrary,  (1000)  160 
Fed.  485,  22  Am.  Bankr.  Rep.  161. 

Arkansas,  —  In  re  Morrison,  (1001)  110 
Fed.  734,  6  Am.  Bankr.  Rep.  488;  In  re 
Stone,  (1002)  116  Fed.  35,  8  Am.  Bankr. 
Rep.  416;  In  re  Irvin,  (1003)  120  Fed.  733, 
57  C.  C.  A.  147,  0  Am.  Bankr.  Rep.  680. 

An  unmarried  man  who  owns  a  house  in 
which  he  resides  with  his  widowed  mother 
and  minor  brother,  who  are  not  able  to  sup- 
port themselves  unaided,  and  to  whose  sup- 
port he  contributes  from  his  wages,  is  the 
head  of  a  family,  and  is  entitled  to  the  ex- 
emption of  his  homestead  in  bankruptcy.  In 
re  Morrison,  (1001)  110  Fed.  734,  6  Am. 
Bankr.  Rep.  488. 

The  fact  that  a  bankrupt  removed,  with 
his  family,  into  a  building  ovmed  by  him, 
after  he  became  insolvent,  and  in  contempla- 
tion of  bankruptcy,  does  not  defeat  his  right 
to  claim  his  homestead  exemption  in  the 
property.  In  re  Stone,  (1002)  116  Fed.  36, 
8  Am.  Bankr.  Rep.  416. 

California. —  In  re  Wilson,  (1003)  123 
Fed.  20,  50  C.  C.  A.  100,  10  Am.  Bankr.  Rep. 
522. 

It  has  been  held  that  the  use  of  funds  by, 
an  insolvent  debtor  to  purchase  a  homestead 
or  to  discharge  a  lien  thereon  is  not  fraudu- 
lent, and  does  not  invalidate  his  claim  to  the 
homestead  exemption,  or  give  his  trustee  in 
bankruptcy  the  right  to  subject  the  home- 
stead to  a  lien  for  the  amount  so  diverted 
from  his  creditors.  In  re  Wilson,  (1003) 
123  Fed.  20,  60  C.  C,  A.  100,  IQ  Am.  B»iU(r, 


Colorado, -^  In  re  Nye,  (1004)  133  Fed. 
33,  66  C.  G.  A.  130,  13  Am.  Bankr.  Rep. 
142;  In  re  Youngstrom,  (1007)  153  Fed. 
08,  82  C.  C.  A.  232,  18  Am.  Bankr.  Rep. 
572. 

Georgia, —  In  re  Swords,  (1001)  112  Fed. 
661,  7  Am.  Bankr.  Rep.  436;  In  re  Reinhart^ 

(1002)  120  Fed.  510,  12  Am.  Bankr.  Rep.  78; 
In  re  Hargraves,  (1007)  160  Fed.  758,  20 
Am.  Bankr.  Rep.  186;  Dunlap  Hardware  Co. 
V,  Huddleston,  (1000)  167  Fed.  433,  03  C. 
C.  A.  69,  21  Am.  Bankr.  Rep.  731;  In  n 
Dobbs,  (1000)  175  Fed.  310,  23  Am.  Bankr. 
Rep.  560;  Matter  of  Jeffers,  (1006)  17  Am. 
Bankr.  Rep.  368;  Matter  of  Jackson,  (1007) 
18  Am.  Bankr.  Rep.  216;  Matter  of  Cotton, 

(1000)  23  Am.  Bankr.  Rep.  586. 

The  head  of  the  family  has  no  power  to 
waive  his  statutory  homestead  exemption  in 
favor  of  a  creditor;  such  power  of  waiver 
having  relation  solely  to  the  exemption  pro- 
vided by  the  state  constitution  of  1877.  In 
re  Reinhart,  (1902)  120  Fed.  510,  12  Am. 
Bankr.  Rep.  78. 

Iowa.  — In  re  Pope,  (1900)  08  Fed.  722, 
3    Am.    Bankr.    Rep.    525;    In   re   Rafferty, 

(1001)  112  Fed.  512,  7  Am.  Bankr.  Rep. 
415;  In  re  Johnson,  (1002)  118  Fed.  312,  0 
Am.   Bankr.    Rep.    257;    Ingram    v.    Wilson, 

(1003)  125  Fed.  013,  60  C.  C.  A.  618,  11 
Am.  Bankr.  Rep.  192;  In  re  Sullivan,  (1906) 
148  Fed.  815,  78  C.  C.  A.  505,  17  Am.  Bankr. 
Rep.  578,  affirming  (1006)  H2  Fed.  620,  16 
Am.  Bankr.  Rep.  87;  In  re  Eash,  (1007) 
167  Fed.  006,  10  Am.  Bankr.  Rep.  738;  In  re 
Maxson,  (1000)  170  Fed.  356,  22  Am.  Bankr. 
Rep.  424. 

Corn  standing  in  the  field  on  the  home- 
stead of  a  bankrupt,  which  had  fully  ma- 
tured at  the  date  of  the  bankruptcy,  is  not 
exempt  under  the  homestead  exemption  stat- 
ute of  Iowa.  In  re  Sullivan,  (1006)  148 
Fed.  815,  78  C.  C.  A.  605,  17  Am.  Bankr. 
Rep.  678,  affirming  (1006)  142  Fed.  620,  16 
Am.  Bankr.  Rep.  87. 

Kansas,  —  Huenergardt  v,  John  S.  Brit- 
tain  Dry  Goods  Co.,  (1002)  116  Fed.  31,  63 
C.  C.  A.  605,  8  Am.  Bankr.  Rep.  341. 

The  debtor  may  change  his  homestead  dur- 
ing the  four  months  preceding  his  adjudica- 
tion, by  abandoning  one  and  removing  to  and 
claiming  another  more  valuable,  where  it  is 
done  in  good  faith  and  without  fraud.  Hue- 
nergardt V.  John  S.  Brittain  Dry  Gk)ods  Co., 

(1002)  116  Fed.  31,  53  C.  C.  A.  605,  8  Am. 
Bankr.  Rep.  341. 

Kentucky,  —  /n  re  Carmichael,  (1001)  108 
Fed.  780,  5  Am.  Bankr.  Rep.  551;  In  re 
Sale,  (1006)  143  Fed.  310,  74  C.  C.  A.  448, 
16  Am.  Bankr.  Rep.  236. 

The  fact  that  the  bankrupt  may  have  en- 
tered into  a  contract  to  sell  the  homestead 
to  his  wife  and  sister-in-law,  they  not  at  the 
time  being  in  any  way  indebted  to  him,  does 
not  in  any  way  affect  his  right  to  the  ex- 
emption.. In  re  Carmichael,  (1001)  108  Fed. 
780,  5  Am.  Bankr.  Rep.  651. 

Michigan.  —  The  mere  intention  to  create 
a  homestead  right  is  not  sufficient  to  war- 
rant the  allowance  of  the  homestead  exemp- 
tion. In  re  Bat^h,  (1809)  2  Am,  B^nkr.  ^ep. 
39^ 
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If iaaourt.  —  Matter  of  Hostin,  (1901)  7 
Am.  Bankr.  Rep.  362. 

Montana, -- In  re  Culwell,  (1908)  165  Fed. 
828,  21  Am.  Bankr.  Rep.  614. 

Vorth  Carolina,  — In  re  McBryde,  (1899) 
99  Fed.  686,  3  Am.  Bankr.  Rep.  729;  In  re 
Owings,  (1905)  140  Fed.  739,  15  Am.  Bankr. 
Rep.  472;  In  re  Paramore,  (1907)  156  Fed. 
208,  19  Am.  Bankr.  Rep.  130. 

yorth  Dakota. --In  re  (}6hn,  (1909)  171 
Fed.  568,  22  Am.  Bankr.  Rep.  761. 

Ohio.  — In  re  Giles,  (1908)  158  Fed.  596, 
85  G.  C.  A.  418,  19  Am.  Bankr.  Rep.  306. 

A  divorced  husband,  living  on  a  homestead 
with  his  minor  child,  for  whose  maintenance 
he  is  responsible,  is  entitled  to  hold  the  same 
as  exempt  on  becoming  a  bankrupt.  In  re 
Rhodes,  (1901)  109  Fed.  117,  6  Am.  Bankr. 
Rep.  173. 

Where  at  adjudication  a  bankrupt  is  un- 
married and  not  the  head  of  a  family,  and 
therefore  not  entitled  to  any  exemptions,  his 
marriage  prior  to  the  qualification  of  the 
trustee  does  not  entitle  nim  to  exemptions 
out  of  property  owned  by  him  at  adjudica- 
tion, but  which  was  in  the  custody  of  the 
bankruptcy  court,  though  in  the  actual  pos- 
session of  the  bankrupt  at  the  time  of  his 
marriage.  Matter  of  Fletcher,  (1906)  16 
Am.  Bankr.  Rep.  491. 

Oklahoma.  — In  re  Letson,  (1907)  157 
Fed.  78,  84  C.  C.  A.  582,  19  Am.  Bankr. 
Rep.  506. 

Oregon.  —  In  re  Daubner,  (1899)  96  Fed. 
805,  3  Am.  Bankr.  Rep.  368. 

Crops  growing  upon  the  homestead  of  a 
voluntary  bankrupt  at  the  time  of  his  adju- 
dication are  not  exempt,  but  will  pass  to  his 
trustee  in  bankruptcy  for  the  benefit  of  the 
creditors.  In  re  Daubner,  (1899)  96  Fed. 
805,  3  Am.  Bankr.  Rep.  368. 

Bouth  Carolina,  r— McGahfl^n  r.  Anderson, 
(1902)  113  Fed.  115,  51  C.  C.  A.  92,  7  Am. 
Bankr.  Rep.  641;  In  re  Manning,  (1903)  123 
Fed.  180,  10  Am.  Bankr.  Rep.  498;  In  re 
Finklea,  (1907)  153  Fed.  492,  18  Am.  Bankr. 
Rep.  738;  In  re  McGlowan,  (1909)  170  Fed. 
493,  22  Am.  Bankr.  Rep.  469;  In  re  Bailes, 
(1909)  176  Fed.  460,  23  Am.  Bankr.  Rep. 
789. 

It  is  the  intent  of  the  homestead  laws  that 
a  homestead  in  real  estate  in  kind  shall  be 
set  aside  whenever  practicable,  and  a  bank- 
rupt is  entitled  to  retain  the  land  assigned 
as  his  homestead,  although  valued  in  excess 
of  the  limit  of  the  exemption,  on  payment 
of  the  excess.  In  re  Manning,  (1903)  123 
Fed.  180,  10  Am.  Bankr.  Rep.  498. 

A  single  man,  whose  parents  are  living,  is 
not  the  head  of  a  family;  nor  is  he  entitled 
to  the  homestead  exemption  because  he  was, 
at  the  time  of  his  bankruptcy,  paying  the 
board  and  expenses  of  his  sister  at  a  school. 
In  re  McGowan,  (1909)  170  Fed.  493,  22 
Am.  Bankr.  Rep.  469. 

A  bankrupt  claiming  a  homestead  exemp- 
tion has  the  burden  of  ahowing  by  clear  and 
conclusive  proof  that  he  was  solvent,  and 
able  to  pay  all  claims  against  him,  when  he 
acquired  the  homestead.  McGahan  r.  Ander- 
son, (1902)  113  Fed.  115,  51  C.  C.  A.  92, 
7  Am.  Bankr.  Rep.  641. 


Tennessee.  — In  re  Tollett,  (1901)  106 
Fed.  866,  46  C.  C.  A.  11,  5  Am.  Bankr.  Rep. 
404. 

Tewas.  —  In  re  Coffman,  (1899)  93  Fed. 
422,  1  Am.  Bankr.  Hep.  530;  In  re  Harring- 
ton, (1900)  99  Fed.  390,  3  Am.  Bankr.  Rep. 
639;  In  re  Flannagan,  (1902)  117  Fed.  695, 
9  Am.  Bankr.  Rep.  140;  Burow  v.  Grand 
Lodge,  etc.,  (1906)  133  Fed.  708,  66  C.  C.  A. 
538,  13  Am.  Bankr.  Rep.  542;  Duncan  v, 
Ferguson-McKinney  Dry  Goods  Co.,  (1907) 
150  Fed.  269,  80  C.  C.  A.  157,  18  Am.  Bankr. 
Rep.  155;  McCarty  r.  Coffin,  (1907)  150 
Fed.  307,  80  C.  C.  A.  195,  18  Am.  Bankr. 
Rep.  148;  In  re  Presnall,  (1909)  167  Fed. 
406,  21  Am.  Bankr.  Rep.  905;  In  re  Mussey, 
(1910)   179  Fed.  1007. 

Where  a  bankrupt  engaged  in  mercantile 
business  made  an  assignmf^nt  of  all  his  prop- 
erty, and  left  his  place  of  business,  and  \v«nt 
to  reside  on  the  farm  of  his  mother,  and 
devoted  his  subsequent  time  and  attention  to 
his  mother's  farming  interests,  and  testified 
that  his  only  hope  of  being  able  to  resume 
business  was  the  remote  contingency  of  his 
being  able  to  compromise  with  his  creditors, 
it  was  held  that  there  was  no  fixed,  definite 
intent  to  resume  the  business,  sufficient  to 
entitle  him  to  have  the  place  where  he  for- 
merly carried  on  his  business  exempted  to  him 
as  a  business  homestead.  In  re  Flannagan, 
(1902)   117  Fed.  695,  9  Am.  Bankr.  Rep.  140. 

A  bankrupt  cannot  claim,  as  exempt  prop- 
erty, a  crop  growing  on  his  homestead  at  the 
time  of  the  adjudication  in  bankruptcy.  In 
re  Coffman,  (1899)  93  Fed.  422,  1  Am. 
Bankr.  Rep.  530. 

Vermont.  —  In  re  Dawley,  (1899)  94  Fed. 
795,  2  Am.  Bankr.  Rep.  496 ;  In  re  Marquette, 

(1900)  103  Fed.  777,  4  Am.  Bankr.  Rep.  623; 
In  re  Oderkirk,  (1900)  103  Fed.  779,  4  Am. 
Bankr.  Rep.  617;  In  re  Gibbs,  (1900)  103 
Fed.  782,  4  Am.  Bankr.  Rep.  619. 

It  has  been  held  that  a  single  man  or 
woman,  without  relatives  even,  might  be  a 
housekeeper,  or  the  head  of  a  family,  as  to  a 
homestead;  but  the  ability  to  be  such  is  not 
enough;  the  condition  must  exist.  In  re 
Dawley,  (1899)  94  Fed.  795,  2  Am.  Bankr. 
Rep.  496. 

ytV^nia.  —  Moran  v.  King,  (1901)  111 
Fed.  730,  49  C.  C.  A.  578,  7  Am.  Bankr. 
Rep.  176;  In  re  Garner,  (1902)  115  Fed. 
200,  8  Am.  Bankr.  Rep.  263;   In  re  Allen, 

(1904)  134  Fed.  620,  13  Am.  Bankr.  Rep. 
518;  In  re  Fisher,  (1905)  142  Fed.  205,  15 
Am.  Bankr.  Rep.  652;  In  re  Batten,  (1909) 
170  Fed.  688. 

Washington.  —  In  re  Thomas,  (1899)  96 
Fed.  828,  3  Am.  Bankr.  Rep.  99;  In  re  Bue- 
low,  (1899)  98  Fed.  86,  3  Am.  Bankr.  Rep. 
389;  In  re  Schulz,  (1905)  135  Fed.  228,  14 
Am.    Bankr.    Rep.    317;    In   re    Thompson, 

(1905)  140  Fed.  257,  15  Am.  Bankr.  Rep.  283. 
Wisconsin.  —  In  re  Hoag,   (1899)   97  Fed. 

543,  3  Am.  Bankr.  Rep.  290;  In  re  Mayer, 

(1901)  108  Fed.  599,  47  C.  C.  A.  512,  6  Am. 
Bankr.  Rep.  117;  In  re  Kaufmann,  (1906) 
142  Fed.  898,  16  Am.  Bankr.  Rep.  118;  In  re 
Wood,  (1906)  147  Fed.  877,  17  Am.  Bankr. 
Rep.  93. 

The  bankrupt  is  not  entitled  to  the  crops 
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growing  on  the  homestead  at  the  time  of  the 
filing  of  his  petition  in  bankruptcy.  In  re 
Hoag,  (W.  D.  Wis.  1890)  97  Fed.  543,  3  Am. 
Bankr.  Rep.  290. 

Partneruiip  exemptions.  —  The  right  to 
claim  exemptions  from  partnership  property 
is,  similarly  to  the  allowance  of  all  other  ex- 
emptions, governed  by  the  law  of  the  state. 
In  the  following  cases  the  right  to  such  ex- 
emption has  been  recognized:  In  re  Camp, 
(N.  D.  6a.  1899)  91  Fed.  745,  1  Am.  Bankr. 
Rep.    165;   In  re  Stevenson,    (E.   D.  N.   C. 

1899)  93  Fed.  789,  2  Am.  Bankr.  Rep.  230; 
In  re  Grimes,  (W.  D.  N.  C.  1899)  94  Fed. 
800,  2  Am.  Bankr.  Rep.  160;  In  re  Duguid, 
(E.  D.  N.  C.  1900)  100  Fed.  274,  3  Am. 
Bankr.  Rep.  794;  In  re  Friedrich,   (7th  Cir. 

1900)  100  Fed.  284,  40  C.  C.  A.  378,  3  Am. 
Bankr.  Rep.  801;  In  re  Beaudhamp,  (D.  C. 
Md.  1900)  101  Fed.  106,  4  Am.  Bankr.  Rep. 
161;  In  re  Wilson,  (E.  D.  N.  C.  1900)  101 
Fed.  571,  4  Am.  Bankr.  Rep.  260;  In  re  Sea- 
bolt,  (W.  D.  N.  C.  1902)  113  Fed.  766,  8  Am. 
Bankr.  Rep.  57;  In  re  Fowler,  (E.  D.  N.  C. 
1906)  145  Fed.  270,  16  Am.  Bankr.  Rep.  580: 
In  re  Novak,  (D.  C.  S.  D.  1907)  160  Fed.  602, 
18  Am.  Bankr.  Rep.  236. 

But  where  the  laws  of  the  state  do  not  rec- 
ognize the  right  to  exemptions  out  of  the 
partnership  property,  such  an  allowance  will 
not  be  made  in  the  court  of  bankruptcy.  In 
re  Beauchamp,  (D.  C.  Md.  1900)  101  Fed. 
106,  4  Am.  Bankr.  Rep.  151;  In  re  Demarest, 
(D.  C.  N.  J.  1901)  110  Fed.  638,  6  Am. 
Bankr.  Rep.  232;   In  re  Mosier,    (D.  C.  Vt. 

1901)  112  Fed.  138,  7  Am.  Bankr.  Rep.  268; 
In  re  Prince,  (M.  D.  Pa.  1904)  131  Fed.  546. 
12  Am.  Bankr.  Rep.  680. 

Indimdual  partners  cannot  claim  exemp- 
tions from  the  partnership  property  as 
against  partnership  debts  in  bankruptcy, 
though  the  other  partner  or  partners  may 
have  consented  thereto.  In  re  Scheier,  ( E.  D. 
Wash.  1911)  188  Fed.  744. 

In  the  absence  of  any  decision  of  the  state 
courts  allowing  partners  to  claim  exemptions 
out  of  the  firm  property,  it  has  been  held  that 
in  case  of  the  bankruptcy  of  a  partnership, 
where  there  is  partnership  property,  but  no 
individual  assets,  the  members  of  the  firm  are 
not  entitled  to  have  any  portion  of  the  firm 
property  set  apart  to  them  as  their  individual 
exemptions,  unless  there  should  remain  a  sur- 
plus of  such  property  after  the  payment  of 
all  firm  debts.  In  re  Beauchamp,  (D.  C.  Md. 
1900)  101  Fed.  106,  4  Am.  Bankr.  Rep.  151. 

Nomifial  partner.  —  Where  a  minor,  though 
having  contributed  to  the  capital  of  a  firm, 
did  not  participate  in  the  assi^ment  which 
constituted  the  act  of  bankruptcy,  nor  take 
any  part  in  any  of  the  firm's  transactions, 
and  was  not  a  partner  as  to  creditors,  it  was 
held  that  he  was  not  entitled  to  an  exemption 
allowance  out  of  the  personal  property  of  the 
estate.  In  re  Floyd.  (E.  D.  N.  C.  1907)  154 
Fed.  757,  18  Am.  Bankr.  Rep.  827. 

Use  of  partnership  name  by  individual.  — 
Even  though  the  state  law  does  not  permit 
the  exemption  to  be  claimed  by  partners  from 
partnership  property,  still  a  bankrupt  is  en- 
titled to  the  exemption  out  of  the  merchan- 
cUfie  in  a  store  conducted  in  the  name  of  a 
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partnership,  but  which  is  shown  to  have  been 
in  fact  owned  by  him  exclusively  for  some 
years  prior  to  his  bankruptcy.  In  re  Meri- 
wether, (W.  D.  Ark.  1901)  107  Fed.  102,  6 
Am.  Bankr.  Rep.  435;  In  re  Carpenter,  (5th 
Cir.  1901)  100  Fed.  558,  48  C.  C.  A.  545,  6 
Am.  Bankr.  Rep.  465. 

Wearing  apparcL  — The  state  exemption 
laws  with  respect  to  wearing  apparel  have 
been  recognised  in  the  following  cases :  Sell- 
ers r.  Bell,  (6th  Cir.  1809)  94  Fed.  801,  36  C. 
C.  A.  502,  2  Am.  Bankr.  Rep.  529;  In  re 
Smith,  (W.  D.  Tex.  1809)  96  Fed.  832,  3  Am. 
Bankr.  Rep.  140;  In  re  Jones,  (E.  D.  Wis. 
1899)  07  Fed.  773,  3  Am.  Bankr.  Rep.  259; 
In  re  Turnbull,  (D.  C.  Mass.  1901)  106  Fed. 
667,  5  Am.  Bankr.  Rep.  549;  In  re  Everleth, 
(D.  C.  Vt  1904)  129  Fed.  620,  12  Am.  Bankr. 
Rep.  236;  In  re  Evans,  (D.  C.  Del.  1907^  158 
Fed.  153,  19  Am.  Bankr.  Rep.  752;  In  re 
Leech,  (6th  Cir.  1909)  171  Fed.  622,  96  C.  C. 
A.  424,  22  Am.  Bankr.  Rep.  599;  In  re  Cas- 
well, (D.  G.  R.  I.  1901)  6  Am.  Bankr.  Rep. 
718. 

Jewelry,  —  It  has  been  held  that  the  words 
**  all  the  wearing  apparel,"  being  without  re- 
striction or  qualification,  included  a  gold 
watch,  a  watch  chain,  a  set  of  cuflf  links,  two 
watch  fobs,  a  gold  ring,  a  gold  ring  with  dia- 
mond setting,  a  gold  ring  with  sapphire  set- 
ting, a  pearl  scarf  pin,  a  ruby  scarf  pin,  and 
a  set  of  shirt  studs,  of  the  aggregate  value  of 
$444.50.  In  re  Evans,  (D.  C.  Del.  1907)  158 
Fed,  153,  19  Am.  Bankr.  Rep.  752.  See  also 
In  re  Smith,  (W.  D.  Tex.  1899)  96  Fed.  832, 
3  Am.  Bankr.  Rep.  140;  In  re  Jones,  (E.  D. 
Wis.  1899)  97  Fed.  773,  3  Am.  Bankr.  Rep. 
259;  In  re  Caswell,  (D.  G.  R.  I.  1901)  6  Am. 
Bankr.  Rep.  718. 

But  it  has  also  been  held  that  a  watch  is 
not  "  necessary  wearing  apparel."  In  re  Turn- 
bull,  (D.  C.  Mass.  1901)  106  Fed.  667,  5  Am. 
Bankr.  Rep,  549;  In  re  Everleth,  (D.  C.  Vt. 
1904)  129  Fed.  620,  12  Am.  Bankr.  Rep.  236. 

"  Regalia,*^  —  It  has  been  held  that  neither 
a  watch  and  chain,  nor  a  sword  and  belt,  con- 
stituting a  part  of  the  Masonic  regalia,  are 
exempt  to  a  bankrupt  as  wearing  apparel  un- 
der the  Vermont  statute.  In  re  Everleth,  (D. 
C.  Vt.  1904)  129  Fed.  620,  12  Am.  Bankr. 
Rep.  236. 

But  see  In  re  Jones,  (E.  I).  Wis.  1899)  97 
Fed.  773,  3  Am.  Bankr.  Rep.  259,  wherein  it 
was  held  that,  under  a  state  statute  exempt- 
ing from  execution  *'  all  wearing  apparel  of 
the  debtor,"  a  bankrupt  is  entitled  to  claim 
as  exempt  a  Masonic  uniform,  although  he 
does  not  wear  it  as  an  ordinary  and  usual 
dress,  but  on  special  occasions  only. 

And  a  hat,  althouarh  also  a  part  of  such  ro- 
galia,  has  been  held  to  be  exempt.  In  re 
Everleth,  (D.  C.  Vt,  1004)  129- Fed.  620,  12 
Am.  Bankr.  Rep.  236. 

Tools,  implements  of  trade,  etc  —  The  state 
exemption  laws  have  been  recosmized  in  the 
following  cases  with  respect  to  the  allowance 
of  exemptions  in  the  case  of  tools,  implements 
of  trade,  etc.  In  re  Petersen,  (N.  D.  Cal. 
1899)  95  Fed.  417,  2  Am.  Bankr.  Rep.  630; 
In  re  Osborn,  (W.  D.  N.  Y.  1900)  104  Fed. 
780,  5  Am.  Bankr.  Rep.  Ill;  In  re  Goller,  (D. 
G.  Mass.  1901)   111  Fed.  603,  7  Am.  Bankr. 
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Rep.  131;  In  re  Everleth,  (D.  C.  Vt.  1904) 
129  Fed.  620,  12  Am.  Bankr.  Rep.  236;  In  re 
Mullen,  (D.  C.  Me.  1905)  140  Fed.  206,  16 
Am.  Bankr.  Rep.  275;  Steiner  v.  Marshall, 
(4th  Cir.  1905)  140  Fed.  710,  72  C.  C.  A.  103. 
16  Am.  Bankr.  Rep.  486;  In  re  Conley,  (D. 
C.  Neb.  1907)  162  Fed.  800,  19  Am.  Bankr. 
Rep.  200;  In  re  Trombly,  (D.  C.  Vt  1906)  16 
Am.  Bankr.  Rep.  598. 

A  toatch  has  been  held  to  be  exempt  as 
one  of  the  tools,  implements,  and  fixtures 
necessary  for  carrying  on  a  trade  or  busi- 
ness. In  re  CoUer,  (D.  C.  Mass.  1901)  111 
Fed.  603,  7  Am.  Bankr.  Rep.  131. 

But  see  In  re  Everleth,  (D.  C.  Vt.  1904) 
129  Fed.  620,  12  Am.  Bankr.  Rep.  236,  where- 
in  it  was  held  that  a  watch  and  chain  were 
not  exempt  as  a  timepiece,  constituting  a 
part  of  the  tools  of  his  trade  used  by  a  bar- 
ber, where  among  such  tools  there  was  also 
a  clock. 

A  "candy  etove'*  and  a  "marhle-top 
table*'  used  by  the  bankrupt  in  his  business 


of  making  candy  have  been  held  to  be  exempt 
as  suitable  tools  necessary  for  sustaining 
life.  In  re  Trombly,  (D.  C.  Vt.  1906)  16 
Am.  Bankr.  Rep.  598. 

Canoe  used  by  guide.  —  A  bankrupt  who 
is  a  professional  guide  for  hunters  and  fisher- 
men, and  as  such  registered  under  the  laws 
of  the  state,  is  entitled  to  the  exemption  of 
a  canoe  as  a  tool  of  his  trade  or  occupation. 
In  re  Mullen,  (D.  C.  Me.  1905)  140  Fed.  206, 
15  Am.  Bankr.  Rep.  275. 

But  a  rifle  does  not  come  within  the  ex- 
emption allowed  to  such  a  guide.  In  re 
Mullen,  (D.  C.  Me.  1906)  140  Fed.  206,  15 
Am.  Bankr.  Rep.  276. 

A  bankrupt  who  is  an  undertaker  is  en- 
titled to  hold  as  exempt  such  tools,  instru- 
ments, and  appliances  as  are  found  by  the 
court  to  be  necessary  to  the  practice  of  his 
profession,  and  used  by  him  therein.  Steiner 
V.  Marshall,  (4th  Cir.  1905)  140  Fed.  710, 
72  C.  C.  A.  103,  16  Am.  Bankr.  Rep.  486. 


Sbc.  7.  Duties  of  Bankrupts.  —  a  The  bankrupt  shall 
(1)    [Attend  meetings  wnd  hearings.']  attend  the  first  meeting  of  his  cred- 
itors, if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the  hearing  upon 
his  application  for  a  discharge,  if  filed;  [{1898)  30  Stat.  L.  648.] 


CroaS'Teferenoea:    As  to 

Creditors'  meetings  generally,  see  sec- 
tion 56. 

Voters  at  creditors'  meettings,  see  sec- 
tion 66. 

Attendance  at  meetings.  —  The  bankrupt 
must,  when  so  directed  by  the  judge,  attend 
the  first  creditors'  meeting,  and  the  hearing 
on  his  application  for  a  discharge.  In  re 
Eagles,  (E.  D.  N.  C.  1900)  99  Fed.  695,  3 
Am.  Bankr.  Rep.  733,  In  re  Alphin,  etc.,  Cot- 
ton Co.,  (E.  D.  Ark.  1904)  131  Fed.  824,  12 
Am.  Bankr.  Rep.  663;  In  re  Shanker,  (M. 
D.  Pa.  1906)  138  Fed.  862,  15  Am.  Bankr. 
Rep.  109;  In  re  Parker,  (D.  C.  Kan.  1899) 
1  Am.  Bankr.  Rep.  615. 

Referee  cannot  dispense  with  bankrupt's 
attendance.  —  The  bankrupt's  attendance  be- 
fore the  referee  on  the  hearing  of  objections 
to  his  application  for  a  discharge,  demanded 
by  the  creditors,  cannot  be  dispensed  with 
by  the  referee.  In  re  Shanker,  (M.  D.  Pa. 
1006)  138  Fed.  862,  16  Am.  Bankr.  Rep. 
109. 


Discretion  as  to  ordering  attendance.  —  The 
statute  does  not  give  to  the  bankrupt  or  his 
creditors  the  right,  as  a  matter  of  law,  to  a 
writ  of  habeas  corpus  ad  testificandum  to 
secure  the  bankrupt's  presence  and  testimony 
at  a  first  meeting  of  creditors,  the  issuance 
of  such  writ  being  discretionary.  In  re 
Thaw,  (3d  Cir.  1908)  166  Fed.  71,  91  C.  C. 
A.  667,  22  Am.  Bankr.  Rep.  687. 

Ordering  attendance  of  bankrupt  confined 
in  state  institution.  —  In  In  re  Thaw,  (3d  Cir. 
1908)  166  Fed.  71,  91  C.  C.  A.  657,  22  Am. 
Bankr.  Rep.  687,  it  appears  that  a  bankrupt, 
while  in  the  custody  of  the  proper  state  au- 
thorities as  an  insane  person,  instituted  vol- 
untary proceedings  in  bankruptcy  in  a  fed- 
eral court  in  another  state^  and  that,  in 
such  bankruptcy  proceeding,  a  writ  of  habeas 
corpus  ad  testificandum  was  issued  to  obtain 
his  presence  and  testimony  at  a  first  meet- 
ing of  his  creditors,  and  it  was  held  that,  no 
issue  having  been  raised  as  to  the  bankrupt's 
sanity,  an  order  quashing  the  writ  of 
habeas  corpus  was  a  proper  exercise  of  dis- 
cretion. 


(2)   [Comply  with  orders.]  comply  with  all  lawful  orders  of  the  court; 
[(1898)  SO  Stat.  L.  548.] 


Cros8'ref^renc08:    As  to 

Failure  to  comply  with  lawful  orders  as 

contempt,  see  the  several  subdivisions 

of  section  41a,  infra^  p.  668. 
Jurisdiction  to  compel  compliance  with 

lawful  orders,  see  section  2    (13)   and 

(16),  supraj  pp.  479,  480. 

Duty  to  give  information^  and  render  as- 


sistance, to  trnstee.  —  Up  to  the  time  of  his 
discharg^,  the  bankrupt  can  be  compelled, 
by  summary  order  of  court,  to  give  the  re- 
ceiver any  information  he  may  possess,  or 
render  him  any  assistance  he  can  in  the 
transfer  of  possession  of  property  belonging 
to  the  bankrupt  estate.  In  re  Wiesel,  (B. 
D.  Pa.  1909)  173  Fed.  7)8,  2?  A^.  Bankr. 
Rep.  69. 
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(3)  \_Examine  proofs  of  claims.']  examine  the  correctness  of  all  proofs  of 
claims  filed  against  his  estate;  [(1898)  SO  Slat.  L.  5J^8.] 

Croaa^reference:    Ab  to 

Proof  of  claime  generally,  see  the  sereral  Bubdmsiooa  of  aeetion  67. 

(4)  [Execute  and  deliver  papers.]  execute  and  deliver  such  papers  as  shall 
be  ordered  by  the  court;  [(1898)  30  Stat  L.  5^8.] 


Booka  and  papera  tending  to  incriminate.  — 
It  has  been  held  that  the  books  and  papera 
taken  from  the  poaaession  of  the  bankrupt 
cannot  be  used  as  eridenoe  against  him. 
People  V.  8warts,  (111.  1902)  8  Am.  Bankr. 
Rep.  487.  See  generally  the  annotation  under 
subdivision  (0)  of  this  section,  infrut  p.  524, 
and  also  under  section  21a,  infra,  p.  580. 

Order  regulating  use  of  booka  proper.  —  In 
Matter  of  Harris,  (1911)  221  U.  S.  274,  31 
S.  Ct.  567,  it  was  held  that  an  order  re- 
quiring the  bankrupt  to  deposit  his  books  of 
account  in  the  office  of  the  receiver,  there  to 
remain  in  the  custody  of  the  bankrupt,  who 
is  to  afford  the  receiver  free  opportunity  to 
inspect  them,  the  receiver  to  use  and  permit 
them  to  be  used  only  for  the  purpose  of  the 
civil  administration  of  the  bankrupt  estate, 
and  not  for  any  criminal  proceeding,  is  a 
proper  exercise  of  the  authority  of  the 
bankruptcy  court,  and  does  not  compel  the 
bankrupt  to  be  a  witness  against  himself 
in  a  criminal  case  in  the  constitutional  sense, 
although  the  knowledge  gained  from  the  books 
may  be  used  to  procure  other  evidence  for  use 
against  him  in  a  criminal  prosecution. 


Waiver  of  privilege.  —  Where  a  bankrupt, 
on  the  commencement  of  the  bankruptcy 
proceedings,  surrendered  his  books  to  the  re- 
ceiver without  raising  the  question  of  priv- 
ilege as  to  their  use  against  htm,  it  was  held 
that  so  far  as  it  was  a  proper  use  of  the  books 
by  the  trustee  in  bankruptcy  to  allow  prose- 
cuting authorities  to  use  them,  the  bankrupt 
was  chargeable  with  knowledge  of  that  right, 
and  his  surrender  of  the  books  waived  his 
privilege.  In  re  Tracy,  (S.  D.  N.  Y.  1910) 
177  Fed.  532,  23  Am.  Bankr.  Rep.  438. 

A  voluntary  bankrupt  cannot  refuse  to  de- 
liver the  hooks  of  account  kept  by  him  in  his 
business,  and  necessary  to  an  investigation 
of  his  affairs,  to  his  trustee,  on  the  ground 
that  matter  contained  therein  might  tend 
to  criminate  him.  If  the  constitutional  priv- 
ilege extends  to  civil  proceedings,  the  filing 
of  a  voluntary  petition  in  bankruptcy  oper- 
ates both  as  a  waiver  of  such  privilege,  in 
relation  to  the  bankrupt's  books,  and  aa  a 
transfer  of  the  right  of  custody  of  the  same 
to  the  court  and  its  officers.  In  re  Sapiro, 
(E.  D.  Wis.  1890)  92  Fed.  340,  1  Am.  Bankr. 
Rep.  296. 


(5)  [Execvte  transfers.]  execute  to  his  trustee  transfers  of  all  hk  property 
in  foreign  countries;  [{1898)  SO  Stat.  L.  51^8.] 

(6)  [Inform  trustee  of  evasions  of  law.]  immediately  inform  his  trustee  of 
any  attempt,  by  his  creditors  or  other  persons,  to  evade  the  provisions  of  this 
Act,  coming  to  his  knowledge;  [{1898)  SO  Stat.  L.  6^8.] 

(7)  [Disclose  false  claims.]  in  case  of  any  person  haying  to  his  knowledge 
proved  a  false  claim  against  his  estate,  disclose  that  fact  immediately  to  his 
trustee;  [(1898)  SO  Stat.  L.  648.] 

Bankrupt  should  object  to  proof  of  false 
claims.  —  The  fact  that  a  trustee  has  not 
been  appointed  will  not  relieve  the  bankrupt 
from  the  duty,  nor  deprive  him  of  the  right, 
of  objecting  to  the  allowance  of  any  false  or 
unjust  claim  against  hia  estate,  or  of  moving 


for  its  ezpunction.  In  re  Ankeny,  (N.  D. 
la.  1900)  100  Fed.  614,  4  Am.  Bankr.  Rep. 
72.  And  see  generally  as  to  proof  of  claims, 
the  several  subdivisions  of  section  57  and  the 
annotation  thereunder. 


(8)  [File  schedules.]  prepare,  make  oath  to,  and  file  in  court  within  ten 
days,  unless  further  time  is  granted,  after  the  adjudication,  if  an  involuntary 
bankrupt,  and  with  the  petition  if  a  voluntary  bankrupt,  a  schedule  of  his 
property,  showing  the  amount  and  kind  of  property,  the  location  thereof,  its 
money  value  in  detail,  and  a  list  of  his  creditors,  showing  their  residences,  if 
known,  if  unknown,  liat  fact  to  be  stated,  the  amounts  due  each  of  them,  the 
consideration  thereof,  the  security  held  by  them,  if  any,  and  a  claim  for  such 
exemptions  as  he  may  be  entitled  to,  all  in  triplicate,  one  copy  of  each  for  the 
clerk,  one  for  the  referee,  and  one  for  the  trustee;  and  [(1898)  SO  Stat.  L. 
648.] 
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CrosS'-reterenees:    As  to 

Duty  of  referee   to  examine  and  cause 

th«  amendment  of  defective  schedules, 

see  section  39a   (2),  infra^  p.  664. 
Failure   to  schedule   debts   as   affecting 

discharge   therefrom,   see   section   17a 

(8),  infra,  p.  677. 

I.  Schedule  of  Assets,  521. 
II.  ScnEDUuE    OF    Cbeditobs    A2n>    Liabil- 
ities, 521. 
III.  Form,  Vebification,  and  Amendment, 
523. 

I.  Schedule  of  Assets. 

Duty  to  schedule  assets.-— It  is  the  duty 
of  the  bankrupt,  in  involuntary  proceedings, 
to  prepare,  make  oath  to,  and  file  in  court, 
within  ten  days  after  his  adjudication,  un- 
less further  time  has  been  granted  therefor, 
a  schedule  of  his  property,  showing  the 
amount  and  kind  of  property,  the  location 
thereof,  and  its  money  value  in  detail.  In 
cases  of  voluntary  bankruptcy  such  a  sched- 
ule must  be  filed  with  the  petition  in  bank- 
ruptcy. Sellers  v.  Bell,  (C.  C.  A.  5th  Cir. 
1899)  94  Fed.  801,  2  Am.  Bankr.  Rep.  529; 
In  re  Walther,  (S.  D.  N.  Y.  1899)  95  Fed. 
941,  2  Am.  Bankr.  Rep.  702;  In  re  Wood, 
(E.  D.  N.  C.  1899)  95  Fed.  946,  3  Am. 
Bankr.  Rep.  572;  In  re  Baudouine,  (S.  D. 
N.  Y.  1899)  96  Fed.  536,  3  Am.  Bankr.  Rep. 
55;  In  re  Barrow,  (W.  D.  Va.  1899)  98  Fed. 
582,  3  Am.  Bankr.  Rep.  414;  In  re  Bean, 
(D.  C.  Vt.  1900)  100  Fed.  262,  4  Am.  Bankr. 
Rep.  63;  In  re  Gailey,  (7th  Cir.  1904)  127 
Fed.  538,  62  C.  C.  A.  336,  11  Am.  Bankr. 
Rep.  539;  In  re  Breitling,   (7th  Cir.   1904) 

133  Fed.  146,  66  C.  C.  A.  212,  13  Am.  Bankr. 
Rep.   126;   Woods  r.  Little,    (3d  Cir.  1905) 

134  Fed.  229,  67  C.  C.  A.  157,  13  Am.  Bankr. 
Rep.  742;  In  re  Fellerman,  (S.  D.  N.  )L. 
1906)  149  Fed.  244,  17  Am.  Bankr.  Rep. 
785;  Remmers  V,  Merchants'  Laclede  Nat. 
Bank,  (8th  Cir.  1909)  173  Fed.  484,  97  C. 
C.  A.  490,  23  Am.  Bankr.  Rep.  78;  In  re 
Wishnefsky,  (D.  C.  N.  J.  1910)  181  Fed. 
896;  In  re  Harris,  (N.  D.  111.  1899)  2  Am. 
Bankr.  Rep.  359;  Matter  of  Back  Bay  Auto- 
mobile Co.,  (D.  C.  Mass.  1907)  19  Am. 
Bankr.  Rep.  33 ;  Steinhardt  v.  National  Park 
Bank,  (1907)  19  Am.  Bankr..  Rep.  72,  120 
App.  Div.  255,  105  N.  Y.  S.  23 ;  Matter  of 
Sohulman,  (S.  D.  N.  Y.  1908)  20  Am. 
Bankr.  Rep.  707;  Matter  of  Brady,  (W.  D. 
Ky.   1908)    21  Am.  Bankr.  Rep.   364. 

Good  faith  required.  —  A  bankrupt  is  re- 
quired to  show  the  utmost  good  faith,  and 
to  make  the  fullest  disclosures  of  his  assets. 
In  re  Breitling,  (7th  Cir.  1904)  133  Fed. 
146,  66  C.  C.  A.  212,  13  Am.  Bankr.  Rep. 
126. 

Every  known  asset  must  be  scheduled.  —  A 
discharge  in  bankruptcv  upon  any  other  con- 
dition than  the  complete  appropriation  of 
every  known  asset  legally  available  to  cred- 
itors would  be  not  only  a  glaring  wrons  to 
creditors,  but  contrary  to  every  conception 
of  a  just  system  of  bankruptcy.  In  re  Bau- 
douine, (S.  D.  N.  Y.  1899)  96  Fed.  536,  3 
Am.  Bankr.  Rep.  55. 
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An  equitable  interest  in  land  must  be 
scheduled.  In  re  Gailey,  (7th  Cir.  1904) 
127  Fed.  538,  62  C.  C.  A.  336,  11  Am.  Bankr. 
Rep.  539. 

A  vested  interest,  which  the  bankrupt  has 
in  the  estate  of  another,  must  be  scheduled. 
Woods  V.  Little,  (3d  Cir.  1905)  134  Fed. 
229,  67  C.  C.  A.  157,  13  Am.  Bankr.  Rep.  742. 

Conuningled  property.  —  Where  the  bank- 
rupt, previous  to  the  adjudication,  had  acted 
as  administratrix  of  her  husband's  estate, 
and  had  mingled  property  of  her  own  with 
the  property  of  such  estate,  it  is  her  duty, 
in  the  bankruptcy  proceedings,  to  present 
a  correct  and  intelligiblo  statement  of  her 
affairs,  showing  clearly  what  property  her 
husband  left,  what  she  added  thereto,  and 
the  disposition  made  of  each  class  of  prop- 
erty, and  thereupon  to  account  for  the  prop- 
erty that  should  inure  to  the  benefit  of  her 
creditors.    In  re  Walther,  (S.  D.  N.  Y.  1899) 

95  Fed.   941,  2   Am.   Bankr.   Rep.   702. 
Failure  to  schedule  property  cannot  inure 

to  bankrupt's  benefit.  —  Where  a  bankrupt 
fails  to  schedule  certain  property,  all  knowl- 
edge of  which  he  withholds  from  his  trustee, 
he  cannot  assort  title  to  such  property  after 
the  estate  has  been  closed,  on  the  ground 
that  the  trustee  has  abandoned  it.  Jacks- 
boro  First  Nat.  Bank  r.  Lasater,  (1905)  196 
IT.  a  115,  25  S.  Ct.  206,  49  U.  S.  (L.  ed.) 
408,  13  Am.  Bankr.  Rep.  698. 

Advice  of  counsel  as  justifying  omissions. 
—  To  justify  the  omission,  by  a  bankrupt,  of 
property  from  hin  schedule  on  the  ground 
that  he  acted  on  the  advice  of  counsel,  it 
must  be  shown  that  he  fully  and  fairly 
stated  the  facts  to  his  counsel,  and  acted  on 
his  opinion  on  a  matter  of  law  only.  Rem- 
mers V.  Merchants'  Laclede  Nat.  Bank,  (8th 
Cir.  1909)  173  Fed.  484,  97  C.  C.  A.  490,  23 
Am.  Bcmkr.  Rep.  78. 

Use  as  evidence.  —  The  schedule  cannot  be 
used  as  evidence  against  the  bankrupt  in  a 
criminal  prosecution  in  the  federal  courts. 
Johnson  v.  U.  S.,  (1st  Cir.  1908)  163  Fed. 
30,  89  C.  C.  A.  608,  20  Am.  Bankr.  Rep.  724 ; 
Cohen  r.  U.  S.,  (4th  Cir.  1909)  170  Fed.  715, 

96  C.  C.  A.  35,  22  Am.  Bankr.  Rep.  333. 
But  it  has  been  held  that  such  schedules 

are  admissible  in  evidence  in  a  prosecution 
in  a  state  court,  under  a  state  statute, 
against  the  bankrupt.  Com.  v.  Ensiffn, 
(1909)  22  Am.  Bankr.  Rep.  797,  40  Pa. 
Super.  Ct.  157. 

II.  Schedule  of  Cbeditobs  and  Liabilitixs. 
Duty  to  schedule  creditors  and  liabilities.  — 
The  bankrupt  must,  under  section  7o  (8)» 
file  a  list  of  his  creditors,  showing  their  resi- 
dences, if  known ;  and  if  such  residence  should 
be  unknown,  that  fact  must  be  stated.  Such 
schedule  must  also  contain  the  amount  due 
to  each  creditor,  the  consideration  thereof, 
and  the  security  held  by  them,  if  any.  In  re 
Lipman,  (S.  D.  N.  Y.  1899)  94  Fed.  353,  2 
Am.  Bankr.  Rep.  46;  Sellers  v.  Bell,  (5th  Cir. 
1899)  94  Fed.  811,  36  C.  C.  A.  502,  2  Am. 
Bankr.  Rep.  529;  In  re  Resler,  (D.  C.  Minn. 
1899)  95  Fed.  804,  2  Am.  Bankr.  Rep.  602; 
In  re  Brumelkamp,  (N.  D.  N.  Y.  1899)  96 
Fed.  814,   2   Am.   Bankr.  Rep.  318;   /•  rs 
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Dvorak,  (N.  D.  la.  1901)  107  Fed.  76,  6  Am. 
Bankr.  Rep.  66;  Ck)liimbia  Bank  i;.  Birkett, 
(N.  T.  1903)  9  Am.  Bankr.  Rep.  481 ;  Suther- 
land f7.  Lasher,  (1903)  11  Am.  Bankr.  Rep. 
780,  41  Mise.  249,  84  N.  Y.  S.  56,  affirmed  87 
App.  Dhr.  633,  84  N.  Y.  S.  1148;  Westheimer 
V,  Howard,  (1906)  14  Am,  Bankr.  Rep.  547, 
47  Misc.  145,  93  N.  Y.  S.  518;  Schiller  r. 
Weinstein,  (1905)  15  Am.  Bankr.  Rep.  183, 
47  Misc.  622,  94  N.  Y.  S.  763;  Haack  v. 
Theiee,  (1906)  16  Am.  Bankr.  Rep.  699,  51 
Misc.  3,  99  N.  Y.  S.  905;  Custard  f.  Wigger- 
sen,  (Wis.  1907)  17  Am.  Bankr.  Rep.  337; 
WMndenfield  t\  Tillinghast,  (N.  Y.  1907)  18 
Am.  Bankr.  Rep.  531;  Murphy  v.  Blumen- 
reiefa,  (1908)  19  Am.  Bankr.  Rep.  910,  123 
App.  Div.  646,  108  N.  Y.  S.  175;  Matter  of 
Dalvid,  (1904)  44  Misc.  516,  90  N.  Y.  8.  85; 
Feldmark  v.  Weinstein,  (1904)  45  Misc.  329, 
90  N.  Y.  S.  478. 

The  purpose  of  requiring  a  discloeure  of 
the  amount  and  the  consideration  of  the  debt, 
atid  the  security  held  by  the  creditor,  is  to 
give  to  the  other  creditors  and  to  the  trustee 
accurate  information  as  to  the  condition  of 
the  estate  and  to  enable  them  to  discover  pre- 
ferred or  fraudulent  debts.  See  Birkett  r. 
Columbia  Bank,  (1904)  195  U.  S.  345,  25  S. 
Ci  38,  49  U.  S.  (L.  ed.)  231;  Fifth  Ave. 
Bldg.,  etc.,  Assoc,  r.  Goldberg,  (1903)  22  Pa. 
Super.  Ct.  197. 

The  schedule  of  debts  furnishes  the  haais 
for  the  notices  which,  under  section  58a,  are 
to  be  sent  out  to  creditors;  thus  the  bank- 
rupt appears  to  be  responsible  for  the  correct- 
ness of  the  addresses  of  his  creditors,  and  for 
their  failure  to  receive  notice  in  the  event  of 
a  wrong  address.  Haack  v,  Theise,  (1906)  16 
Am.  Bankr.  Rep.  609,  51  Misc.  3,  99  N.  Y.  S. 
905. 

A  debt  barred  by  the  statute  of  limitations 
may  be  pmitted.  In  re  Lipman,  ( S.  D.  N.  Y. 
1899)  94  Fed.  353;  In  re  Resler,  (D.  G.  Minn. 
1899)  95  Fed.  804. 

Giving  out  list  in  advance  of  filing,  im- 
proper.—  The  giving  out  of  a  list  of  cred- 
itors, by  a  bankrupt,  to  attorneys,  before  the 
filing  of  his  schedule,  is  a  practice  to  be 
severely  condemned.  In  re  Lloyd,  ( £.  D.  Wis. 
1906)  148  Fed.  92,  17  Am.  Bankr.  Rep.  96. 

The  effect  of  improper  sohedulingf  on  the 
release  of  a  bankrupt's  debts  by  his  discharge 
in  bankruptcy,  has  been  considered  under  sec- 
tion 17a  (3),  infra,  p.  577. 

Sufficiency  of  schedule  as  to  name  of  cred- 
itor.—  In  the  following  cases  sHght  altera- 
tions in  the  spelling  of  names,  obviously  due 
to  clerical  errors,  have  been  held  to  invalidate 
the  schedule.  Marshall  v,  English-American 
L.  &  T.  Co.,  (1907)  127  Ga.  376,  56  S.  E.  449 
(wherein  the  English -American  Loan  A  Trust 
Co.  was  listed  as  "The  English-American 
Trust  Co.");  Armstrong  v.  Sweeney,  (1905) 
73  Neb.  775,  103  N.  W.  436,  (wherein  Swen 
Morrine  was  listed  as  "  Swan  :Morise " )  ; 
Lietum  v,  Kraus,  (1901)  35  Misc.  376,  71  K. 
Y.  S.  1022  (wherein  George  Liesum  was  listed 
as  "(5eorge  Liesman")'^  Grosso  v.  Marx, 
(1904)  46  Misc.  500,  92  N.  Y.  S.  773  (where- 
in the  firm  of  Jacob  Ringle  A  Son  was  listed 
as  "Jacob  Ringler  A  Son,"  and  Welwood 
Murray  as  "Murray  and  Walter  Stewart")  ; 


Haack  v.  Theise,  (1906)  51  Misc.  3,  99  N.  T. 
S.  905  (wherein  James  J.  Haack  was  listed 
as  "James  Haack  and  wife"). 

Listing  in  name  of  actual  creditor  sufficient. 
—  The  listing  of  a  debt  in  the  name  of  the 
actual  instead  of  that  of  the  nominal  creditor 
is,  however,  suflici^nt.  It  has  been  so  held  in 
a  case  in  which  a  bank,  the  actual  owner  of  a 
note  containing  the  name  of  the  cashier  of 
the  bank  as  ^ayee,  was  scheduled  as  the  cred- 
itor. Ross-Lewin  v.  Goold,  (1904)  211  IlL 
384,  71  N.  £.  1028.  See  also  Longfield  r. 
Minnesota  Sav.  Bank,  (1905)  95  Minn.  54, 
103  N.  W.  706. 

The  name  of  the  transferee  of  a  note  or  a 
mortgage,  rather  than  that  of  the  payee  or 
mortgagee,  must  be  inserted  in  the  schedule 
as  the  creditor,  provided  the  debtor  has 
knowledge  of  the  transfer.  Birkett  V,  Colum- 
bia Bank,  (1904)  195  U.  S.  345,  25  S.  Ct.  38, 
49  U.  S.  (L.  ed.)  231,  affirming  (1903)  174  N. 
Y.  112,  66  N.  E.  652;  Fider  v.  Mannheim, 
(1899)  78  Minn.  309,  81  N.  W.  2;  Armstrong 
17.  Sweeney,  (1905)  73  Neb.  775,  103  N.  W. 
436;  Broadway  Trust  Ck).  v,  Manheim,  (1905) 
34  Civ.  Pro.  310,  95  N.  Y.  S.  310,  47  Mi^. 
415,  95  N.  Y.  S.  93;  Mueller  v,  Gfoerlitz, 
(1907)  53  Misc.  53,  103  N.  Y.  S.  1037. 

But  see  Sellers  r.  Bell,  (5th  Cir.  1899)  94 
Fed.  801,  36  C.  C.  A.  502,  wherein  it  was  held 
that  a  judgment  was  properly  listed  in  the 
name  of  the  original  creditor,  even  though  the 
debtor  knew  that  the  judgment  had  been  sold. 

The  Christian  name,  as  well  as  the  sur- 
name, of  the  creditor,  should  appear  in  the 
schedule.  In  re  Mackey,  (N.  D.  N.  Y.  1898) 
1  Am.  Bankr.  Rep.  593. 

Schedule  of  partnership  debts.  —  If  the 
bankrupt  is  a  member  of  a  firm  and  wishes  to 
be  released  from  his  firm  as  well  as  from  his 
individual  debts,  the  names  of  the  creditors 
of  the  firm  should  also  be  inserted  in  the 
schedule.  In  re  Laughlin,  (N.  D.  la.  1899) 
96  Fed.  589;  Loomis  v,  Wallblom,  (1905)  94 
Minn.  392,  102  N.  W.  1114;  New  York  Inst, 
etc.,  r.  Crockett,  (1907)  117  App.  Div.  269, 
102  N.  Y.  S.  412.  See  also  the  annotation 
under  section  5a,  supra,  p.  501. 

It  has  been  held  that  the  name  of  the  sur* 
viving  partner  of  a  firm  holding  a  judgment 
may  be  inserted  as  the  creditor.  Kaufman  v. 
Schreier,  (1906)  108  App.  Div.  298,  95  N.  Y. 
S.  729. 

Correct  addresses  must  be  given  when  pos- 
sible. —  The  referee  should  require  the  ad- 
dresses to  be  furnished,  or  satisfactory  proof 
to  be  made  that  the  same  cannot  be  ascer- 
tained after  due  search.  In  re  Dvorak,  (N. 
D.  la.  1901)  107  Fed.  76,  6  Am.  Bankr.  Rep. 
66.  See  also  Schiller  v.  Weinstein,  (1905) 
15  Am.  Bankr.  Rep.  183,  47  Misc.  622,  94  N. 
Y.  S.  763;  Weidenfeld  v.  Tillinghast,  (1907) 
18  Am.  Bankr.  Rep.  531,  54  Misc.  90,  104 
N.  Y.  S.  712. 

Presumption  as  to  receipt  of  notice  incor- 
rectly addressed.  —  There  is  no  presumption, 
in  the  face  of  positive  evidence  to  the  con- 
trary, that  the  postal  authorities  will  deliver 
a  letter  addressed  "  Mulberry  S^jreet,"  to  the 
person  to  whom  it  is  addressed;  though  in 
the  absence  of  such  evidence  there  might  pos* 
sibly  be  a  presumption  to  that  effect.     (Sag- 


522 


.  7  ft  (•). 


BANKRUPTCY. 


teo.  7  ft  (8). 


liostro    V.    Indelle,    (1907)     17    Am.    Bankr. 
Rep.  685,  33  Misc.  44,  102  N.  Y.  S.  918. 

t'ae  of  ahbremaiiona.  —  While  the  ordinary 
and  common  abbreviatiooB  of  the  names  of 
states  may  be  used  in  stating  the  addresses 
of  creditors,  it  is  not  proper  to  abbreviate 
snch  names  of  cities,  towns,  and  villages  as 
are  not  in  common  use.  In  re  Mackey,  (N. 
D.  N.  Y.  1898)   1  Am.  Bankr.  Rep.  593. 

Ditto  marks  should  not  be  used  in  atating 
the  creditors'  addresses.  In  re  Mackey,  (N. 
D.  N.  Y.  1898)   1  Am  Bankr.  Rep.  593. 

Sufficiency  of  schedule  as  to  addresses. — 
Ordinarily  a  statement  that  the  residence  of 
a  particular  creditor  la  unknown  is  sufficient. 
But  if  it  appears  that  the  residence  was  as- 
certainable by  inquiry,  the  schedule  becomes 
defective,  as  the  presumption  arises  ^at  the 
address  was  omitted  for  the  purpose  of  evad- 
ing the  duty  of  giving  notice  to  such  creditor. 
Feldmark  r.  Weinstein,  (1904)  45  Misc.  329, 
90  N.  Y.  S.  478;  Schiller  i?.  Weinstein,  (1905) 
47  Misc.  622,  94  N.  Y.  S.  763. 

Thus  it  has  been  held  that  a  schedule  con- 
taining an  erroneous  address,  particularly  if 
the  correct  address  can  be  ascertained,  is  in- 
sufficient. Marshall  v.  English- American  L. 
&  T.  Co.,  (1907)  127  Ga.  376,  56  S.  E.  449; 
Sutherland  r.  Lasher,  (1903)  41  Misc.  249. 
84  N.  Y.  S.  56,  affirmed  (1903)  87  App.  Div. 
633,  84  N.  Y.  S.  1148;  Westheimer  v.  Howard, 
(1905)  47  Misc.  145,  93  N.  Y.  S.  518;  Kauf- 
man t-.  Schreier,  (1905)  108  App.  Div.  298, 
95  N.  Y.  S.  729;  Matter  of  Quackenbush, 
(1907J  122  App.  Div.  456,  106  N.  Y.  S.  773; 
Murphy  v,  Blumenreich,  (1908)  123  App. 
Div.  645,  108  N.  Y.  S.  175. 

But  the  mere  fact  that  the  bankrupt  knew 
the  creditor's  address  more  than  two  years 
before  the  commencement  of  the  proceeding 
hns  been  held  to  be  insufficient  evidence  that 
he  knew  the  creditor's  residence  when  he  pre- 
pared the  schedule.  Matter  of  Mollner, 
(1902)   75  App.  Div.  441,  78  N,  Y.  S.  281. 

If  the  residence  inserted  is  indefinite,  the 
schedule  is  usually  defective.  In  re  Brumel- 
kamp,  (N.  D.  N.  Y.  1899)  95  Fed.  814. 

The  address  of  a  creditor  residing  at  No. 
141  Mulberry  street,  New  York  city,  is  not 
sufficiently  shown  by  a  statement  that  it  is 
"  Mulberry  street,  New  York  city."  Caglios- 
tro  V.  Indelli,  (1907)  53  Misc.  44,  102  N.  Y. 
S.  918. 

The  words  **  residence,  135  Bway,"  are  not 
a  sufficient  designation  of  any  residence. 
Sutherland  v.  Lasher,  (1903)  11  Am.  Bankr. 
Rep.  780,  41  Misc.  249,  84  N.  Y.  S.  56. 

A  statement  that  the  creditor's  address  is 
"  care  of  New  York  Clipper,  New  York  city,'* 
is  too  indefinite.  Haack  r.  Theise,  (1906) 
51  Misc.  3,  99  N.  Y.  S.  905. 

It  has  been  held,  however,  that  th^  address 
of  the  creditor's  attorney,  who  has  informed 
the  bankrupt  that  communications  to  the 
creditor  may  be  so  addressed,  is  sdfficient. 
Matter  of  David,  (1904)  44  Misc.  616,  90  N. 
Y.  S.  85;  Vaughn  v,  Irwin,  (1905)  49  Misc. 
611,  96  N.  Y.  S.  742. 

In  Weidenfeld  t?.  Tillinghast,  (1907)  64 
Misc.  90,  104  N.  Y.  S.  712,  104  1^.  Y.  S.  902, 
it  was  doubted  whether  the  word  "  residence  " 
includes  the  creditor's  business  address.     See 


also  Grosso  v.  Marx,  (1904)  45  Misc.  500,  92 
N.  Y.  S.  773. 

It  has  been  held,  however,  that  this  view 
is  too  narrow,  especially  as  a  large  percentage 
of  creditors  is  usually  composed  of  firms  and 
corporations.  See  Sutherland  v.  Lasher, 
(1903X  41  Misc.  249,  84  N.  Y.  S.  56. 

Sufficiency  of  description  of  debts.  —  A 
schedule  which  contains  merely  the  names 
and  addresses  of  the  creditors  is  insufficient. 
In  re  Schiller,  (W.  D.  Va.  1899)  96  Fed.  400. 

But  as  the  chief  purpose  of  the  statute  is 
that  the  creditors  shall  receive  notice  of  the 
proceedings,  the  strict  accuracy  which  is  re- 
quired in  the  statement  of  the  nam^s  and 
addresses  is  relaxed  in  the  description  of  the 
debt,  though  it  has  been  held  that  the 
amount  and  consideration  must  be  stated  cor- 
rectly. Steele  u,  Thalheimer,  (1905)  74  Ark. 
516,  86  S.  W.  305;  Armstrong  v.  Sweeney, 
(1905)  73  Neb.  775,  103  N.  W.  436;  Matter 
of  David,  (1904)  44  Misc.  616,  90  N.  Y.  S. 
85;  Bernheim  v,  Bloch,  (1904)  45  Misc.  581, 
91  N.  Y.  S.  40;  Delta  County  Bank  v,  Mc- 
Granahan,  (1905)  37  Wash.  307,  79  Pac.  796. 

Where  the  bankrupt  and  his  wife  were 
joint  obligors  in  a  mortgage  and  bond,  it  was 
held  that  a  statement  in  the  schedule  that 
the  mortgage  and  bond  had  been  given  by  the 
wife,  omitting  any  reference  to  the  iudebted- 
ness  of  the  husband,  was  misleading.  Fifth 
Ave.  Bldg.,  etc.,  Assoc,  v.  Goldberg,  (1903) 
22  Pa.  Super.  Ct.  197. 

III.   FoBM,  Vebificatioit,  and  Akendment. 

Form.  —  The  official  forms,  prescribed  by 
the  Supreme  Court,  should  be  observed  and 
used  in  the  preparation  of  the  schedules, 
with  such  alterations  as  may  be  necessary  to 
suit  the  circumstances  of  any  particuldr  case. 
Mahoney  v.  Ward,  (E.  D.  N.  C.  1900)  100 
Fed.  278,  8  Am.*  Bankr.  Rep.  770;  Burke  t^. 
Guarantee  Title,  etc.,  Co.,  (3d  Cir.  1905) 
134  Fed.  562,  67  C.  C.  A.  486,  14  Ani.  Bankr. 
Rep.  31;  In  re  Soper,  (N.  D.  N.  Y.  1899) 
1  Am.  Bankr.  Rep.  193;  Matter  of  McCon- 
nell,  (W.  D.  N.  Y.  1904)  11  Am.  Bankr. 
Rep.  418;  Matter  of  McClintock,  (N.  D.  Ohio 
1904)   13  Anl.  Bankr.  Rep.  607. 

Verification;  —  The  schedule  should  be  veri- 
fied. But  the  oaths  to  the  schedules,  at- 
tached to  a  voluntary  petition,  need  not  b^ 
signed  by  the  bankrupt  where  the  petition 
itself  is  properly  verified  by  him.  Matter 
of  McConnell,'  (W.  D.  N.  Y.  1904)  11  Am. 
Bankr.  Rep.  418. 

Amendment  of  schedules.  —  The  court  may, 
under  general  order  in  bankruptcy  No.  11, 
allow  the  amendment  of  schedules  on  the  ap- 
plication of  the  petitioner.  In  re  Bruihel- 
kamp,  (N.  D.  N.  Y.  1899)  95  Fed.  814,  2 
Am.  Bankr.  Rep.  318:  In  re  Ankeny,  (N.  D. 
la.  1900)  100  Fed.  614,  4  Am.  Bankr.  Rep. 
72;  In  re  Morgan,  (W.  D.  Va.  1900)  106 
Fed.  901,  6  Am.  Bankr.  Rep.  472;  In  re  Tol- 
lett,  (6th  Cir.  1901)  106  Fed.  866,  46  C,  O. 
A.  11,  5  Am.  Bankr.  Rep.  404;  In  re  Fal- 
coner, (8th  Cih  1901)  110  Fed.  Ill,  49  C. 
C.  A.  60,  6  Am.  Bankr.  Rep.  567 ;  Goodman 
V,  Curtis,  (5th  Cir.  1909)  174  Fed.  644,  98 
C.  C.  A.  398,  23  Am.  Bankr.  Rep.  504. 
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A^  to  the  duty  of  the  referee  to  cause  the 
aniendment  of  defective  schedules,  see  section 
39a  (2),  infray  p.  .664. 

The  right  of  a  bankrupt  to  amend  his 
schedule  to  supply  an  omission,  through  mis- 
take, to  claim  his  exemptions  is  a  valuable 
legal  right;  and  the  action  of  the  District 
Court  in  refusing  such  an  amendment  may 
be  reviewed  by  the  Circuit  Court  of  Appeals 
on  a  petition  to  revise.  Goodman  v.  Curtis, 
(5th  Cir.  1009)  174  Fed.  644,  98  C.  C.  A. 
398,  23  Am.  Bankr.  Rep.  504. 

On  reopening  of  estate.  —  The  court  may 


permit  the  reopening  of  an  estate  for  the 
purpose  of  setting  out  additional  property  in 
the  schedules.  In  re  Shaffer,  (£.  D.  N.  C. 
1900)  104  Fed.  982,  4  Am.  Bankr.  Rep.  728; 
In  re  McKee,  (E.  D.  N.  Y.  1908)  166  Fed. 
269,  21  Am.  Bankr.  Rep.  306. 

But  after  a  discharge,  it  is  too  late  for  the 
bankrupt  to  come  in  and  include  creditors 
not  named  by  him  iif  his  schedules,  or 
broiight  in  and  made  parties  prior  to  the 
granting  of  the  discharge.  In  re  Spicer,  (W. 
D.  N.  Y.  1906)  145  Fed.  431,  16  Am.  Bankr. 
Rep.  802. 


(9)  [Submit  to  examination.']  when  present  at  the  firet  meeting  of  his 
creditors^  and  at  such  other  times  as  the  court  shall  order^  submit  to  an  ex- 
amination concerning  the  conducting  of  his  business,  the  cause  of  his  bank- 
ruptcVy  his  dealings  with  his  creditors  and  other  persons,  the  amount,  kind, 
and  whereabouts  of  his  property,  and,  in  addition,  all  matters  which  may  affect 
the  administration  and  settlement  of  his  estate;  but  no  testimony  given  by 
him  shall  be  offered  in  evidence  against  him  in  any  criminal   proceeding. 

Provided,  however.  That  he  shall  not  be  required  to  attend  a  meeting  of  his 
creditors,  or  at  or  for  an  examination  at  a  place  more  than  one  hundred  and 
fifty  miles  distant  from  his  home  or  principal  place  of  business,  or  to  examine 
claims  except  when  presented  to  him,  unless  ordered  by  the  court,  or  a  judge 
thereof,  for  cause  shown,  and  the  bankrupt  shall  be  paid  his  actual  expenses 
from  the  estate  when  examined  or  required  to  attend  at  any  place  other  than  the 
city,  town,  or  village  of  his  residence.  [(7595)  30  Stat.  L.  648.'] 


CrosB'Teferenoe:    As  to 

Examination  of  persons  other  than  the 
bankrupt,  see  section  21a,  infra,  p.  689. 

Duty  to  lubmit  to  examination.  —  The 
bankrupt  must,  when  present  at  a  first 
meeting  of  his  creditors,  and  at  such  other 
times  as  the  court  shall  order,  submit  to  an 
examination  for  the  purposes  specified  in 
section  7a   (9).     In  re  Price,   (S.  D.  N.  Y. 

1899)  91  Fed.  635,  1  Am.  Bankr.  Rep.  419; 
In  re  Foerst,  (S.  D.  N.  Y.  1899)  93  Fed.  190, 
1  Am.  Bankr.  Rep.  259;  In  re  Jehu,  (N.  D. 
la.  1899)  94  Fed.  638,  2  Am.  Bankr.  Rep. 
498 ;  In  re  Fixen,  ( S.  D.  Cal.  1899 )  96  Fed. 
748,  2  Am.  Bankr.  Rep.  822;  In  re  Kamsler, 
(S.  D.  N.  Y.  1899)  97  Fed.  194;  In  re  Lange, 
(S.  D.  N.  Y.  1899)  97  Fed.  197,  3  Am.  Bankr. 
Rep.  231;  In  re  Mellen,  (S.  D.  N.  Y.  1899) 
97  Fed.  326,  3  Am.  Bankr.  Rep.  226;  In  re 
Cliffe.  (E.  D.  Pa.  1899)  97  Fed.  540,  3  Am. 
Bankr.  Rep.  257;  In  re  McCormick,  (S.  D. 
N.  Y.  1899)  97  Fed.  666,  3  Am.  Bankr.  Rep. 
340;  In  re  Horgan,  (2d  Cir.  1899)  98  Fed. 
414,  39  C.  C.  A.  118,  3  Am.  Bankr.  Rep.  253, 
affirming  (S.  D.  N.  Y.  1899)  97  Fed.  319;  In 
re  Brundage,  (N.  D.  la.  1900)  100  Fed.  613, 
4  Am.  Bankr.  Rep.  47;  In  re  Tudor,  (D.  C. 
Colo.  1900)  100  Fed.  796,  4  Am.  Bankr.  Rep. 
78;  In  re  Franklin  Syndicate,  (E.  D.  N.  Y. 

1900)  101  Fed.  402,  4  Am.  Bankr.  Rep.  244; 
In  re  Carley,  (D.  C.  Ky.  1901)  106  Fed.  862, 
6  Am.  Bankr.  Rep.  654;  In  re  Grossman,  (E. 
D.  Mich.  1901)  111  Fed.  507;  People's  Bank 
V.  Brown,  (3d  Cir.  1902)  112  Fed.  652,  50 
C.  C.  A.  411,  7  Am.  Bankr.  Rep.  475;  In  re 
Leslie,  (N.  D.  N.  Y.  1903)  119  Fed.  406,  9 
Am.  Bankr.  Rep,  561;  In  re  Worrell,  (E.  D. 


Pa.  1903)  125  Fed.  159,  10  Am.  Bankr.  Rep. 
744;  In  re  Hooks  Smelting  Co.,  (E.  D.  Pa. 
1906)  138  Fed.  964;  In  re  Fellerman,  (S.  D. 
N.  Y.  1906)  149  Fed.  244,  17  Am.  Bankr. 
R  p.  786;  In  re  Fleischer,  (S.  D.  N.  Y.  1907) 
161  Fed.  81,  18  Am.  Bankr.  Rep.  194;  In  re 
Jacobs,  (W.  D.  Pa.  1907)  154  Fed.  988,  18 
Am.  Bankr.  Rep.  728;  In  re  Back  Bay  Auto- 
mobile Co.,  (D.  C.  Mass.  1907)  158  Fed.  679, 
19  Am.  Bankr.  Rep.  835;  In  re  Samuelsohn, 
(W.  D.  N.  Y.  1909)  174  Fed.  911,  23  Am. 
Bankr.  Rep.  628. 

Examination  to  establish  objection  to  dis- 
charge.—  A  bankrupt  may  be  ordered  before 
the  referee  for  examination  whenever  rea- 
sonably required  by  creditors  for  the  pur- 
pose of  establishing  their  objections  to  his 
discharge.  In  re  Price,  (S.  D.  N.  Y.  1899) 
91  Fed.  636,  1  Am.  Bankr.  Ren.  419;  In  re 
Mellen,  (S.  D.  N.  Y.  1899)  97  Fed.  326,  3 
Am.  Bankr.  Rep.  226;  In  re  Peters,  (D.  C. 
Mass.  1898)  1  Am.  Bankr.  Rep.  248. 

Previous  examination  immaterial.  —  The 
fact  that  the  bankrupt  attended  and  was  ex- 
amined on  the  return  of  the  order  to  show 
cause  why  his  discharge  should  not  be 
granted  will  not  excuse  him  from  undergoing 
a  further  examination,  on  the  application  of 
objecting  creditors,  if  the  referee  shall  deem 
it  reasonable  and  necessary.  In  re  Mellen, 
(S.  D.  N.  Y.  1899)  97  Fed.  32,  3  Am.  Bankr. 
Rep.  226.  See  also  In  re  McCormick,  (S.  D. 
N.  Y.  1899)  97  Fed.  666,  3  Am.  Bankr.  Rep. 
340;  In  re  Bryant,  (M.  D.  Pa.  1911)  189 
Fed.  530. 

The  fact  that  an  adjournment  at  an  ex- 
amination was  without  day  does  not  prevent 
the  granting  of  an  application  for  a  further 
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examination.    In  re  Bryant,  (M.  D.  Pa.  1911) 
188  Fed.  530. 

Tegtimony  forms  part  of  record,  —  Testi- 
mony of  a  banlcrupt,  taken  aa  authorized  by 
the  referee,  is  a  part  of  the  record ;  and  cred- 
itors generallv  are  entitled  to  access  thereto, 
while  it  remains  in  the  custody  of  the  referee. 
In  re  Samuelsohn,  (W.  D.  N.  Y.  1909)  174 
Fed.  911,  23  Am.  Bankr.  Rep.  528. 

Expense,  —  The  examination  should  be  at 
the  expense  of  the  creditors,  as  respects  any 
clerical  or  stenographic  aid  in  takim;  notes. 
In  re  Price,  (S.  D.  N.  Y.  1899)  91  B^d.  635, 
1  Am.  Bankr.  Rep.  419. 

The  bankrupt  is  not  entitled  to  reimburse- 
ment for  his  expenses  in  returning  for  ex- 
amination, where  he  has  voluntarily  removed 
his  residence  from  the  district  after  bank- 
ruptcy. In  re  Groves,  (N.  D.  Ohio  1901)  6 
Am.  Bankr.  Rep.  732. 

(Application  for  examination.  —  Any  person 
who  shows  that  he  is  a  creditor  of  the  bank- 
rupt, either  by  having  been  named  as  a  cred- 
itor in  the  bankrupt's  schedule  or  by  other 
evidence  satisfactory  to  the  referee,  is  enti- 
tled to  an  order  for  the  examination  of  the 
bankrupt,  although  he  has  not  formally 
proved  his  claim.  In  re  Jehu,  (N.  D.  la. 
1899)  94  Fed.  638,  2  Am.  Bankr.  Rep.  498; 
In  re  Kuffler,  (E.  D.  N.  Y.  1907)  163  Fed. 
667,  18  Am.  Bankr.  Rep.  587 ;  In  re  Samuel- 
sohn, (W.  D.  N.  Y.  1909)  174  Fed.  911,  23 
Am.  Bankr.  Rep.  528. 

The  application  of  a  trustee  to  he  allowed 
an  ewamination  of  a  "bar^hrupt  to  ascertain 
whether  he  has  made  a  full  disclosure  of 
assets  need  not  set  forth  the  nature  and 
character  of  the  testimony  intended  to  be 
adduced.  In  re  Bryant,  (M.  D.  Pa.  1911) 
188  Fed.  530. 

Notice  of  examination.  —  Creditors  are  en- 
titled to  at  least  ten  days'  notice  by  mail,  to 
their  respective  addresses  as  the  same  ap- 
pear in  the  list  of  creditors,  of  all  examina- 
tions of  the  bankrupt.     See  section  58a  ( 1 ) . 

Time  of  examination — Before  or  after  ad- 
judication,—  The  authorities  are  not  agreed 
as  to  whether  the  bankrupt  may  be  compelled 
to  submit  to  an  examination  prior  to  his 
adjudication.  The  weight  of  authority,  how- 
ever, is  to  the  effect  that  there  cannot  be  a 
compulsory  examination  imtil  the  debtor  has 
been  adjudged  to  be  a  bankrupt.  In  re  Cren- 
shaw, (S.  D.  Ala.  1907)  156  Fed.  271,  19 
Am.  Bankr.  Rep.  266  {ecsplaining  In  re 
Fixen,  (S.  D.  Cal.  1899)  96  Fed.  748) ;  In  re 
Davidson,  (D.  C.  Mass.  1907)  168  Fed.  678, 
19  Am.  Bankr.  Rep.  833  (distinguishing  In 
re  Fleischer,  (S.  D.  N.  Y.  1907)  151  Fed.  81, 
18  Am.  Bankr.  Rep.  194)  ;  In  re  Back  Bay 
Automobile  Co.,  (D.  C.  Mass.  1907)  158  Fed. 
679,  19  Am.  Bankr.  Rep.  835;  Skubinsky  v. 
Bodek,  (3d  Cir.  1909)  172  Fed.  332,  19  Ann. 
Cas.  1039,  97  C.  C.  A.  116,  22  Am.  Bankr. 
Rep.  689;  In  re  Thompson,  (W.  D.  Pa.  1910) 
179  Fed.  874. 

Where  an  alleged  bankrupt  answered, 
denying  that  he  hsA  committed  an  act  of 
banxruptcy,  and  the  issues  so  raised  were 
referred  to  the  referee  for  examination  and 
report,  but  there  had  been  no  adjudication, 
it  waa  held  that  the  eatato  was  not  in  process 


of  administration,  and  that  the  court  would 
not  order  the  examination  of  the  alleged 
bankrupt.  In  re  Davidson,  (D.  C.  Mass. 
1907)  158  Fed.  678,  distinguishing  In  re 
Fleischer,  (S.  D.  N.  Y;  1907)   151  Fed.  81. 

So,  also,  it  has  been  held  that  section  21a 
does  not  authorize  a  reference  for  the  ex- 
amination of  an  alleged  bankrupt  before  his 
adjudication,  and  before  the  time  has  ar- 
rived when  he  is  required  to  answer  the  peti- 
tion. Skubinsky  v,  Bodek,  (3d  Cir.  1909) 
172  Fed.  332,  19  Ann.  Cas.  1036,  97  C.  C.  A. 
116,  22  Am.  Bankr.  Rep.  689. 

But  it  has  also  been  held  that  the  bankrupt 
may  be  ordered  to  submit  to  an  examination 
prior  to  his  adjudication.  In  re  Price,  (S. 
D.  N.  Y.  1899)  91  Fed.  636;  In  re  Fixen, 
(S.  D.  Cal.  1899)  96  Fed.  748,  2  Am.  Bankr. 
Rep.  822;  In  re  Knopf,  (D.  C.  8.  C.  1906) 
144  Fed.  246,  16  Am.  Bankr.  Rep.  432;  In  re 
Fellerman,  (S.  D.  N.  Y.  1906)  149  Fed.  244, 
17  Am.  Bankr.  Rep.  786. 

Thus  in  In  re  Fleischer,  (S.  D.  N.  Y.  1907) 
151  Fed.  81,  18  Am.  Bankr.  Rep.  194,  the 
court  said:  "The  desirability  and  import- 
ance of  promptly  conducting  an  investigation 
into  the  affairs  of  any  person  petitioned  into 
the  bankruptoy  court  has  been  too  often 
shown  to  be  open  to  doubt.  To  wait  until 
adjudication  to  ascertain  from  the  bankrupt's 
own  lips  the  situs  of  his  property  and  his 
own  explanations  of  the  situation  in  which 
the  creditors  find  themselves,  is  in  .many 
eases  giving  to  those  guilty  of  fraud  just  the 
necessary  time  to  permit  the  fraud  to  be 
consummated  and  the  fruits  thereof  secured. 
In  my  opinion  it  is  not  too  much  to  say  that 
a  skilful  and  vigorous  use  of  early  examina- 
tions of  involuntary  bankrupts  is  the  one 
thing  which  enables  creditors  to  prevent  this 
statute  being  easily  turned  into  a  shield  for 
dishonesty  and  a  potent  aid  to  fraud." 

And  in  U.  S.  v,  Liberman,  (E.  D.  N.  Y. 
1910)  176  Fed.  161,  23  Am.  Bankr.  Rep.  734, 
it  was  said  that  the  reason  for  allowing  an 
examination  prior  to  adjudication  is  the  same 
as  the  reason  for  allowing  an  examination 
subsequent  to  adjudication,  and  prior  to  the 
first  meeting  of  creditors. 

In  In  re  Price,  (S.  D.  N.  Y.  1899)  91  Fed. 
636,  Brown,  J.,  said:  "I  do  not  find  any- 
thing in  the  Bankrupt  Act  or  the  rules  which 
limits  the  examination  of  the  bankrupt  to 
any  particular  time  or  occasion." 

Where  issvs  of  sanity  is  raised,  —  The  al- 
leged bankrupt  cannot  be  required  to  submit 
himself  to  an  examination,  before  trial,  as 
to  his  sanity;  and  an  application  for  such 
order  will  be  denied.  In  re  Ward,  (D.  C. 
N.  J.  1908)  161  Fed.  765,  20  Am.  Bankr. 
Rep.  482. 

EcBamination  before  appointment  of  truS' 
tee,  —  It  is  not  within  the  contemplation  of 
the  law,  upon  a  motion  to  discover  assets 
and  to  consider  special  questions,  that  an 
exhaustive  examination  of  all  the  issues  of 
the  bankruptoy  be  covered  before  the  appoint- 
ment of  a  trustee.  In  re  Stark,  ( E.  D.  N.  Y. 
1907)  166  Fed.  694,  18  Am.  Bankr.  Rep.  467. 

Examination  prior  to  creditors*  meeting, — 
In  In  re  Franklin  Syndicate,  (E.  D.  N.  Y. 
1900)   101  Fed.  402,  4  Am.  Bankr.  Rep.  244, 


625 


8m.  7  «  (9). 


BANKRUPTCY. 


8m.  7  a  (•). 


the  bankrupt  was  ordered  to  appear  before 
the  referee  for  examination  pending  the  first 
meeting  of  his  creditorflf  but  such  examina- 
tion was  limited  solely  to  the  purpose  of  pre- 
paring schedules. 

Examination  after  discharge.  —  A  creditor 
or  trustee  should  have  the  right,  even  after 
the  discharge,  to  examine  the  bankrupt  to 
ascertain  whether  he  has  concealed,  since  his 
discharge,  any  property  from  his  trustee, 
and  this  right  should  continue  for  a  year,  or 
during  the  period  within  which  the  discharge 
could  be  revoked.  In  re  Peters,  (D.  C.  Mass. 
1898)   1  Am.  Bankr.  Rep.  248. 

After  an  estate  has  been  closed,  a  creditor 
who  has  failed  to  prove  his  claim  has  no 
standing  on  the  reopening  of  the  proceedings 
to  examine  the  bankrupt  therein.  In  re 
Shaffer,  (E.  D.  N.  C.  1900)  104  Fed.  982,  4 
Am.  Bankr.  Rep.  728. 

Scope  of  examination.  —  Inquiry  as  to 
transactions  occurring  prior  to  four  months 
period.  —  On  the  examination  of  a  bankrupt 
by  his  creditors  for  the  purpose  of  deter- 
nuning  the  condition  of  his  estate  and  the 
disposition  he  has  made  of  his  property,  the 
inquiry  is  not  limited  to  facts  and  transac- 
tions occurring  within  four  months  prior  to 
the  bankruptcy,  but  may  be  directed  to  mat- 
ters anterior  to  that  time,  if  the  circum- 
stances in  question  will  throw  any  light 
upon  the  facts  or  issues  pertinent  to  the 
proceedings.  In  re  Brundage,  (N.  D.  la. 
1900)   100  Fed.  613,  4  Am.  Bankr.  Rep.  47. 

But  where  the  bankrupt,  more  than  a  year 
before  the  enactment  of  the  bankruptcy  law, 
had  made  an  assignment  for  the  benefit  of 
his  creditors  under  a  state  law,  it  is  not 
material  or  proper,  in  his  examination  in  the 
bankruptcy  proceedings,  to  inquire  into  the 
circumstances  under  which  the  assignment 
was  made,  nor  to  require  the  assignee  to  pro- 
duce the  books  and  papers  turned  over  to 
him  at  the  time,  unless  a  foundation  is  first 
laid  for  the  belief  that  property  of  the  bank- 
rupt was  withheld  by  him  at  the  time  of  such 
assignment,  and  was  still  held  as  his  at  the 
time  of  the  enactment  of  the  bankruptcy  law. 
In  re  Hayden,  (S.  D.  Fla.  1899)  96  Fed.  199, 
1  Am.  Bankr.  Rep.  670. 

Inquiry  as  to  combination  of  bankrupt's 
safe.  —  The  president  and  treasurer  of  a 
bankrupt  corporation,  on  an  examination  be- 
fore the  referee,  may  properly  be  required 
to  make  known  to  the  trustee  the  combina- 
tion of  a  safe  owned  by  the  corporation  and 
alleged  to  contain  assets.  In  re  Hooks 
SmelUng  Co.,  (E.  D.  Pa.  1905)  138  Fed. 
954,  15  Am.  Bankr.  Rep.  83. 

Inquiry  as  to  statements  made  by  bankrupt. 
—  A  question  as  to  whether  a  bankrupt  did 
not  make  a  certain  statement  in  writing  as 
to  his  assets,  within  a  few  months  prior  to 
his  bankruptcy,  upon  which  he  obtained  prop- 
erty on  credit  from  certain  of  his  creditors, 
ifl  material  and  proper  to  be  asked  him  on  his 
examination.  In  re  Jacobs,  (W.  D.  Pa.  1907) 
164  Fed.  988,  18  Am,  Bankr.  Rep.  728. 

Duty  to  answer  truthfully.  —  The  duty  of 
submitting  to  an  examination  involves  the 
duty  of  answering  truthfully,  and  as  intelli- 
gtntly  and  'connectedly  and  fully  as  the  bank- 


rupt's mental  equipment  will  permit;  and 
the  failure  to  do  so  is  a  contempt  of  court 
In  re  Fellerman,  (S.  D.  N.  Y.  1906)  149  Fed. 
244,  17  Am.  Bankr.  Rep.  785. 

Incrimisating  questions,  —  Tlie  bankrupt 
cannot  be  compelled  to  answer  questions,  over 
his  claim  of  privilege,  Where  the  answer 
would  tend  to  criminate  him;  the  privilege 
available  in  such  case,  however,  is  that  pro- 
vided for  by  the  Federal  Constitution,  as  si'c- 
tion  7a  (9)  of  the  Bankruptcy  Act  is  insulFi 
eient  for  this  purpose.  In  re  Scott,  (W.  D. 
Pa.  1899)  95  Fed.  815,  1  Am.  Bankr.  Rep. 
49;  In  re  Rosser,  (E.  D.  Mo.  1800)  06  Fed. 
305,  2  Am.  Bankr.  Ilcp.  7^;  In  re  Walsh, 
(D.  C.  S.  D.  1900)  104  Fed.  518,  4  Am. 
Bankr.  Rep.  693;  In  re  Feldstein,  (.S.  D.  N. 
Y.  1901)  108  Fed.  794,  6  Am.  Bankr.  Rep. 
458;  In  re  Smith,  (S.  D.  N.  Y.  1902)  112 
Fed.  509,  7  Am.  Bankr.  Rep.  213;  In  re 
Franklin  Syndicate,  (E.  D.  N.  Y.  1900)  114 
Fed.  205,  4  Am.  Bankr.  Rep.  511 ;  In  re  Shera, 
(S.  D.  N.  Y.  1902)  114  Fed.  207,  7  Am. 
Bankr.  Rep.  552;  In  re  Nachman,  (D.  C.  S. 
C.  1902)  114  Fed.  995,  8  Am.  Bankr.  Rep. 
180;  In  re  Kanter,  (S.  D.  N.  Y.  1902)  117 
Fed.  356,  9  Am.  Bankr.  Rep.  104;  U.  S.  r. 
Goldstein,  (W.  D.  Va.  1904)  132  Fed.  789,  12 
Am.  Bankr.  Rep.  755;  In  re  Iless,  (E.  D.  Pa. 
1005)  134  Fed.  109,  14  Am.  Bankr.  Rep.  559; 
In  re  Hark,  (E.  D.  Pa.  1905)  136  Fed.  986. 
14  Am.  Bankr.  Rep.  624;  In  re  Hooks  Smelt- 
ing Co.,  (E.  D.  Pa.  1906)  138  Fed.  954,  15 
Am.  Bankr.  Rep.  83;  In  re  Rosenblatt,  (E.  D. 
Pa.  1906)  143  Fed.  663,  16  Am.  Bankr.  Rep. 
306;  Edelstein  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1906)  149  Fed.  636,  17  Am.  Bankr.  Rep.  649; 
In  re  Hathorn,  (E.  D.  La.)  2  Am.  Bankr. 
Rep.  298;  In  re  Henschel,  <S.  D.  N.  Y.  1901) 
7  Am.  Bankr.  Rep.  207;  In  re  Glaisner,  (D. 
C.  Md.  1902)  8  Am.  Bankr.  Rep.  184. 

The  filing  of  a  voluntary  petition  in  bank- 
ruptcy does  not  waive  the  right  to  claim  the 
constitutional  privilege  of  refusing  to  answer 
an  incriminating  question,  l^.  S.  t-.  Gold- 
stein, (W.  D.  Va.  1904)  132  Fed.  789,  12  Am. 
Bankr.  Rep.  755. 

Necessity  of  foundation  for  claim  of  privi- 
lege.—  It  is  always  a  difficult  thing  to  say 
at  just  what  point  a  bankrupt  who  is  com- 
pelled to  answer,  and  who  claims  his  privi- 
lege, should  be  allowed  the  exercise  of  his 
own  unquestioned  judgment  of  the  danger  of 
self-incrimination.  A  priori  no  question  can 
be  said  to  be  outside  of  the  range  of  proof 
of  some  crime,  and  to  allow  him  to  stand 
mute  in  all  cases  is  to  give  him  the  privileg*^ 
«f  keeping  silent  as  to  all  his  affairs,  in  the 
interest  of  merely  pedantic  and  verbal  intecr- 
rity  of  principle.  While  in  all  cases  he  must 
beViven  the  benefit  of  all  4oubts,  there  must 
be  something  which  gives  rise  to  a  probability 
of  damage  upon  wh^ih  a  doubt  mav  be  ba^ed. 
In  re  Bendheim,  (S.  D.  N.  Y.  1910)  180  Fed. 
918.        ' 

If  the  court  is  convinced  that  the  answer 
to  the  question  dUinot  by  any  possibility 
criminate  him,  and  es]^ecially  il  the  witness 
does  not  swear  that  he  bdieVes  that  it  would, 
it  is  the  duty  of  the  coiirt  to  compel  him  to 
answer.  In  re  Levin,  (S.  D.  N.  Y.  1904)  131 
Fed.  388,  11  Am.  Bankr.  Rep.  882. 
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Thus  where  an  officer  of  a  bankrupt  corpo- 
ration is  under  indictment  in  a  state  court 
for  embezzlement  of  funds  of  the  corporation, 
he  cannot  be  required,  on  his  examination 
before  the  referee,  over  his  claim  of  privilege, 
to  state  whether  or  not  he  appropriated  cer- 
tain money  of  the  corporation  to  his  own  use; 
but  he  may  be  required  to  state  whether  or 
not  he  has  in  his  possession  or  under  his 
control  any  property  belonging  to  the  bank- 
rupt estate.  In  re  Hooks  Smelting  Co.,  (E. 
D.  Pa.  1906)  138  Fed.  964,  16  Am.  Bankr. 
Rep.  83. 

pToduction  of  books  an4  papers. —  The 
bankrupt  will  not  be  required  to  develop  the 
whereabouts  of  papers  which  might  be  used 
against  him  In  a  criminal  proceeding.  In  re 
Franklin  Syndicate,  (E.  D.  N.  Y.  1900).  114 
Fed.  205,  4  Am.  Bankr.  Rep.  511.  And  sec 
the  annotation  under  subdivision  (4)  of  this 
section,  supra,  p.  520. 

But  a  bankrupt  is  not  permitted  to  with- 
hold his  books  from  his  trustee  or  receiver  on 
his  mere  assertion  that  they  contain  evidence 
which  would  tend  to  incriminate  him ;  but  he 
must  produce  them,  so  that  the  question  may 
be  determined  by  the  court  or  referee;  and 
if  it  appears  that  they  do  contain  such  evi- 
dence, the  court  may  make  such  order  as 
will  protect  the  bankrupt  from  its  use  in  any 
criminal  case,  and  at  the  same  time  give  the 
trustee  the  use  of  the  books  in  the  adminis- 
tration of  the  estate.  In  re  Harris,  ( S.  D.  N. 
Y.  1908)  164  Fed.  292,  20  Am.  Bankr.  Rep. 
911. 

Subsequent  use  of  evidence  —  AdmdasihiUty 
of  evidence  in  subsequent  proceedings.  —  The 
testimony  of  the  bankrupt,  so  far  as  rele- 
vant, may  be  admitted  in  subsequent  proceed- 
ings, where  the  person  who  takes  the  notes  of 


the  bankrupt's  examination  testifies  that  they 
were  truly  and  correctly  taken.  In  re  Bard, 
(S.  D.  N.  Y.  1901)  108  Fed.  208,  6  Am. 
Bankr.  Rep.  810.  See  also  U.  S.  t?.  Simon, 
(W.  D.  Wash.  1906)  146  Fed.  89,  17  Am. 
Bankr.  Rep.  41. 

fke  words  ''in  any  criminal  proceeding,* 
used  in  section  la  (9),  are  limited  to  provid- 
ing immunity  to  the  bankrupt  from  the  use 
of  his  evidence  only  in  such  criminal  proceed- 
ings as  arise  out  of  the  conduct  of  his  busi- 
ness or  the  disposition  of  his  property,  etc.; 
and  these  words  do  not  protect  the  bankrupt 
from  prosecution  for  false  swearing  in  giving 
his  evidence.  Edelstein  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1906)  149  Fed.  636,  17  Am.  Bankr. 
Rep.  649;  Wechsler  v,  U.  S.,  <2d  Cir.  1907) 
158  Fed.  679,  86  C.  C.  A.  37,  19  Am.  Bankr. 
Rep.  1;  U.  S.  V,  Brod,  (N.  D.  Ga.  1910)  23 
Am.  Bankr.  Rep.  740. 

But  see  U.  S.  t?.  Simon,  ( W.  D.  Wash.  1906) 
146  Fed.  89,  17  Am.  Bankr.  Rep.  41,  wherein 
it  appears  that  the  bankrupt  was  indicted  for 
perjury  committed  in  giving  testimony  under 
oath  before  a  referee  in  support  of  contested 
claims,  and,  in  sustaining  a  demurrer  to  the 
indictment,  the  court  said  that  the  statute 
—  section  la  (9)  — was  an  effective  obstacle 
to  the  conviction  of  the  defendant. 

Section  ^a  (9)  does  not  exempt  a  bankrupt 
from  prosecution  for  an  offense  growing  out 
of  a  transaction  concerning  which  a  bankrupt 
has  testified  before  the  re&ree  in  bankruptcy. 
Burrell  v.  Montana,  (1904)  194  U.  S.  672,  24 
S.  Ct.  787,  48  U.  S.  (L.  ed.)  1122,  12  Am. 
Bankr.  Rep.  132,  affirming  (1902)  27  Mont. 
282,  70  Pac.  982;  Edelstein  v.  U.  S.,  (C.  C. 
A.  8th  Cir.  1906)  149  Fed.  636,  17  Am. 
Bankr.  Rep.  649. 


Sec.  8.  Death  or  Insanity  of  Bankrupts.  —  a  [Not  to  abate  proceed- 
ings.] The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  proceedings,  but 
the  same  shall  be  conducted  and  concluded  in  the  same  manner,  so  far  as  pos- 
sible, as  though  he  had  not  died  or  become  insane ;  [(1898)  SO  Stat.  L.  6^9.'] 


Death  or  insanity  does  not  abate  proceed- 
ings.—  If  the  jurisdiction  of  the  bankruptcy 
court  in  a  given  case  has  onoe  rightfully  at- 
tached, it  cannot  be  defeated  by  the  subse- 
quent death  or  insanity  of  the  alleged  bank- 
rupt. In  re  Burka,  (W.  D.  Tenn.  1901)  107 
Fed.  674,  6  Am.  Bankr.  Rep.  843;  In  re  Hicks, 
(D.  C.  Vt.  1901)  107  Fed.  910,  6  Am.  Bankr. 
Rep.  182,  183;  In  re  Risteen,   (D.  C.  Mass. 

1903)  122  Fed.  732;  In  re  Miller,  (E.  D.  Pa. 

1904)  133  Fed.  1017,  13  Am.  Bankr.  Rep.  345; 
In  re  Spalding,  (C.  C.  A.  2d  Cir.  ^905)  139 
Fed.  244,  14  Am.  Bankr.  Rep.  129;  Shute  v. 
Patterson,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
609, 17  Am.  Bankr.  Rep.  99;  In  re  Kehler,  (C. 
C.  A.  2d  Cir.  1908)  159  Fed.  55,  reversing 
(W.  D.  N.  Y.  1907)  153  Fed.  235,  18  Am. 
Bankr.  Rep.  596;  In  re  WaW,  (D.  C.  N.  J. 
1908)  161  Fed.  755,  20  Am.  Bankr.  Rep.  482. 
-  But  if  the  debtor  teas  insane  when  the  al- 
leged acts  of  b€mkrupicy  were  committed,  an 
adjudication  of  bankruptcy  against  him  is 
improper.  In  re  Kehler,  (C.  C.  A.  2d  Cir. 
1968)    169  Fed.  66,  reversing  (W.  D.  N.  Y. 
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1907)  163  Fed.  235,  18  Am.  Bankr.  Rep.  596. 
And  see  the  annotation  to  thiis  effect  under 
section  46. 

.  Although  the  insanity  of  a  partner  and  the 
appointment  of  a  conservator  of  his  estate 
will  not  prevent  an  adjudication  of  bank- 
ruptcy against  the  partnership  on  the  peti- 
tion of  its  creditors.  In  re  Stein,  (7th  Cir. 
1904)  127  Fed.  547,  62  C.  C.  A.  272,  11  Am. 
Bankr.  Rep.  536.  And  see  also  the  annota- 
tion under  section  5a. 

Continuance  of  proceedings  mandatory. — 
When  the  proceedings  are  commenced,  the 
further  continuance  .thereof  after  the  death  of 
the  bankrupt  is  mandatory;  it  is  not  left  to 
the  discretion  of  the  court.  Shute  t*.  Patter- 
son, (C.  C.  A.  8th  Cir.  1906)  147  Fed.  509, 
17  Am.  Bankr.  Rep.  99. 

Personal  representatives  brought  in.— 
Where  an  alleged  voluntary  bankrupt  died 
after  the  filing  of  the  petition,  but  before  the 
service  of  process,  his  heirs  and'  personal  rep- 
resentatives should  be  brought  in  and  made 
parties  to  the  prooeed^^B  before  ,a^judica.i|(^ 
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8hute  r.  Patteraon,  (C.  C.  A.  8th  Cir.  1906) 
147  Fed.  509,  17  Am.  Bankr.  Rep.  99. 

Insanity  does  not  iMir  discliarge.  —  The  in- 
Bunity  of  a  bankrupt,  which  has  prevented  his 
examination  by  creditors,  and  still  continues, 
is  not  a  bar  to  bis  discharge.  In  re  Miller, 
(£.  D.  Pa.  1904)  133  Fed.  1017,  13  Am. 
Bankr.  Rep.  345. 

Dissolution  of  corporation  as  affecting 
bankruptcy  proceedings.  —  Section  8  of-  the 
Bankruptcy  Act,  relating  to  the  death  or  in- 


sanity of  a  bankrupt,  is  by  analogy  applicable 
to  a  corporation  which  seeks  by  a  dissolution 
to  defeat  proceedings  in  bankrupti^;  and  in 
such  case,  the  proceedings  do  not  abate. 
Scheuer  r.  Smith,  etc,  Book,  etc.,  Co.,  (G.  C. 
A.  5th  Cir.  1901)  112  Fed.  407,  7  Am.  Bankr. 
Rep.  384.  See  also  White  Mountain  Paper 
Co.  17.  Morse,  (C.  C.  A.  1st  Cir.  1904)  127 
Fed.  643,  11  Am.  Bankr.  Rep.  633.  And  see 
the  annotation  to  this  effect  under  section  4b, 
ffiipra,  p.  495. 


\J)ower  and  allowances  for  widow  and  children.]  Provided,  That  in  case  of 
death  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower  and  allow- 
ance fixed  by  the  laws  of  the  State  of  the  bankrupt's  residence.  {_(1898)  SO 
Stat.  L.  549.'] 


Dowvr  rights.  —  The  widow  of  a  bankrupt 
who  dies  during  the  pendency  of  the  bank- 
ruptcy proceedings  is  entitled  to  her  dower 
rights  as  fixed  by  the  laws  of  the  state  of 
the  bankrupt's  residence.  In  re  ShaefTer, 
(£.  D.  Pa.  1900)  105  Fed.  352,  5  Am.  Bankr. 
Rep.  248;  In  re  Slack,  (D.  C.  Vt.  1901)  111 
Fed.  523,  7  Am.  Bankr.  Rep.  121;  In  re 
Parschen,  (N.  D.  Ohio  1902)  119  Fed.  976,  9 
Am.  Bankr.  Rep.  389;  In  re  Newton,  (D.  C. 
Conn.  1903)  122  Fed.  103,  10  Am.  Bankr. 
Rep.  345;  In  re  McKenzie,  (E.  D.  Ark.  1904) 
132  Fed.  986,  13  Am.  Bankr.  Rep.  229;  In  re 
McKenzie,  (C.  C.  A.  8th  Cir.  1905)  142  Fed. 
383,  15  Am.  Bankr.  Rep.  679;  Thomas  v. 
Woods,  (C.  C.  A.  8th  Cir.  1909)  173  Fed.  585, 
23  Am.  Bankr.  Rep.  132,  decree  vacated  (8th 
Cir.  1910)  178  Fed.  1005,  101  C.  C.  A.  664; 
In  re  Hays,  (C.  C.  A.  6th  Cir.  1910)  181  Fed. 
674;  In  re  Forbes,  (N.  D.  Ohio  1901)  7  Am. 
Bankr.  Rep.  42. 

It  teas  the  intention  of  Congress,  and  the 
public  policy  embodied  in  the  bankruptcy 
law,  to  divide  the  estate  of  a  bankrupt  be- 
tween him,  and  his  wife  and  children  on  the 
one  hand,  and  his  creditors  on  the  other 
hand,  as  the  laws  of  the  state  of  his  domicile 
authorized  its  division  under  like  circum- 
stances. In  re  McKenzie,  (C.  C.  A.  8th  Cir. 
1905)   142  Fed.  383,  15  Am.  Bankr.  Rep.  679. 

Section  8  does  not  confer  or  extend  a  right 
of  dower,  but  makes  the  right  of  a  bank- 
rupt's widow  to  dower,  and  its  nature  and 
extent,  dependent  entirely  upon  the  local  law. 
In  re  McKenzie,  (E.  D.  Ark.  1904)  132  Fed. 
986,  13  Am.  Bankr.  Rep.  229. 

The  widow  of  a  bankrupt  who  dies  after  the 
adjudication  of  bankruptcy  and  delivery  of 
possession  to  a  qualified  trustee  has  no  rights 
of  dower  in  his  unexempt  personal  property 
or  its  proceeds,  under  the  laws  of  Arkansas, 
because  he  was  not  seized  or  possessed  of  such 
personal  property  at  the  time  of  his  death. 
In  re  McKenzie,  (C.  C.  A.  8th  Cir.  1905)  142 
Fed.  383,  15  Am.  Bankr.  Rep.  679,  affirming 
(E.  D.  Ark.  1904)  132  Fed.  986,  13  Am. 
Bankr.  Rep.  227. 

But,  under  a  Vermont  statute,  it  has  been 
held  that  a  bankrupt  who  died  after  the  title 
to  his  real  estate  nad  vested  in  his  trustee 
by  the  operation  of  the  bankruptcy  law,  but 
before  it  had  been  disposed  of.  remained 
teised  of  the  same  until  his  death  for  the 


purposes  of  inheritance;  and  that  the  widow 
of  Inch  bankrupt  was  entitled  to  have  her 
dower  therein  set  apart  to  her.  In  re  Slacks 
(D.  C.  Vt.  1901)  111  Fed.  523,  7  Am.  Bankr. 
Rep.  121. 

Inchoate  right  of  dower.  —  While  the  Act 
does  not  expressly  make  provision  for  the 
wife's  inchoate  right  of  dower,  it  has  been 
held  that  she  is  entitled  to  it.  Thomas  r. 
Woods,  (C.  C.  A.  8th  Cir.  1909)  173  Fed. 
585,  23  Am.  Bankr.  Rep.  132;  In  re  Hays, 
(C.  C.  A.  6th  Cir.  1910)  181  Fed.  674;  In  re 
Forbes,  (N.  D.  Ohio  1901)  7  Am.  Bankr. 
Rep.  42.  See  also  Hurley  t?.  Devlin,  (D.  C. 
Kan.  1907)  151  Fed.  919;  Matter  of  Hawkins, 
(D.  C.  R.  I.  1003)  9  Am.  Bankr.  Rep.  598. 

Dower  rights  in  property  recovered  as  hav- 
ing been  preferentially  transferred.  —  A  wife's 
right  of  dower  in  her  husband's  real  estate 
cannot  be  separated  from  the  principal  estate ; 
and  where  a  mortgage  given  by  him  to  secure 
a  debt  of  his  own,  in  which  she  joined  for  the 
purpose  of  releasing  her  dower  interest,  is  set 
aside  after  his  bankruptcy  as  a  preference 
and  the  property  restored  to  his  general 
estate,  such  mortgage  is  also  inoperative  to 
release  or  bar  her  dower  right  and  cannot  be 
enforced  by  the  mortgagee  as  a  conveyance  of 
her  dower  interest  in  the  property.  In  re 
Lingafelter,  (C.  C.  A.  6th  Cir.  1910)  181  Fed. 
24.  24  Am.  Bankr.  Rep.  656. 

Determination  of  rignt  to  dower.  —  In  Hur- 
ley r.  Devlin,  (D.  C.  Kan.  1907)  151  Fed.  919, 
it  was  held  that  the  bankruptcy  court  has 
exclusive  jurisdiction  to  determine  the  rights 
of  a  widow  to  dower  in  the  property  of  her 
husband  who  has  died  during  the  pendency 
of  bankruptcy  proceedings. 

Lex  loc%  rei  sitce.  —  The  right  of  a  bank- 
rupt's widow  to  dower  in  lands  owned  by 
him  is  governed  by  the  laws  of  the  state  in 
which  the  land  is  situated,  and  is  not  affected 
by  the  ri^ht  of  homestead  and  exemptions 
given  by  the  law  of  his  domicile.  Thomas  v. 
Woods,  (C.  C.  A.  8th  Cir.  1909)  173  Fed. 
585,  23  Am.  Bankr.  Rep.  132. 

Sale  of  assets  free  of  dower  right.  —  Where 
a  bankrupt's  wife,  by  letter  to  his  trustees, 
agreed  to  extinguish  her  dower  interest  in 
her  husband's  real  estate  for  a  specified  price, 
she  thereby  consented  to  a  sale  of  the  real 
estate  free  from  her  dower  interest,  which  the 
court  thereupon  had  power  to  order.     In  re 
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Acretelli,  {S.  D.  N.  Y.  1909)  173  Fed.  121,  21 
Am.  Bankr.  Rep.  537. 

AUowance  for  support  of  widow  and  family 
of  deceased  bankrupt.  —  Where  the  state 
court  of  probate  may  allow  from  the  estate 
of  a  deceased  person,  in  process  of  settlement 
before  such  court,  such  amount  as  it  may 
judge  necessary  for  the  support  of  the  widow 
or  family  during  the  settlement  of  the  estate, 
the  federal  District  Court,  sitting  as  a  court 
of  bankruptcy  in  such  state,  on  the  death  of 
the  bankrupt  during  the  pendency  of  pro- 
ceedings, is  authorized  to  make  a  reasonable 


allowance  from  such  estate  for  the  bankrupt's 
widow.  In  re  Newton,  (D.  C.  Conn.  1903) 
122  Fed.  103,  10  Am.  Bankr.  Rep.  345. 

Distribution  of  estate  on  bankrupt's  death. 
—  Where,  pending  bankruptcy  proceedings, 
the  bankrupt  dies,  his  estate  is  distributable 
according  to  the  bankruptcy  law,  and  not  ac- 
cording to  the  state  statutes  of  distribution; 
so  that  the  state  is  not  entitled  to  a  prefer- 
ence in  the  payment  of  its  claims  by  virtue 
of  such  statute.  In  re  Devlin,  (D.  C.  Kan. 
1910)   180  Fed.  170. 


Sec.  9.  Pkotection  and  Detention  of  Bankrupts.  —  a  ^Exemption 
from  arrest]  A  bankrupt  shall  be  exempt  from  arrest  upon  civil  process  except 
in  the  following  cases:  1(1898)  30  Stat.  L.  549.'] 


V 
Xzemption    from    arrest.  —  In    accordance 

with  the  provisions  of  section  9a,  a  bankrupt 
is  exempt  from  arrest  upon  civil  process  is- 
sued in  an  action  based  upon  any  claim  which 
would  be  released  by  his  discharge  in  bank- 
ruptcy. In  re  Houston,  (D.  C.  Ky.  1899)  94 
Fed.  119,  2  Am.  Bankr.  Rep.  107;  In  re 
Lewensohn,  (S.  D.  N.  Y.  1900)  99  Fed.  73, 
3  Am.  Bankr.  Rep.  694;  Wagner  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1900)  104  Fed.  133,  4  Am. 
Bankr.  Rep.  596;  In  re  Fife,  (W.  D.  Pa. 
1901)  109  Fed.  880,  6  Am.  Bankr.  Rep.  258; 
In  re  Dresser,  (S.  D.  N.  Y.  1903)  124  Fed. 
915,  10  Am.  Bankr.  Rep.  270;  People  v.  Er- 
langer,  (S.  D.  N.  Y.  1904)  132  Fed.  883,  13 
Am.  Bankr.  Rep.  197,  disapproving  In  re 
Claiborne,  (S,  D.  N.  Y.  1901)  109  Fed.  74; 
In  re  Chandler,  (N.  D.  111.  1904)  135  Fed. 
893,  13  Am.  Bankr.  Rep.  614;  In  re  Adler, 
(C.  C.  A.  2d  Cir.  1906)  144  Fed.  659,  16  Am. 
Bankr.  Rep.  416;  In  re  Wenham,  (S.  D.  X. 
Y.  1906)  153  Fed.  910,  16  Am.  Bankr.  Rep. 
690;  U.  S.  V.  Flynn,  (S.  D.  N.  Y.  1909)  179 
Fed.  316;  Turgeon  v,  Emery,  (D.  C.  Me. 
1910)  182  Fed.  1016,  25  Am.  Bankr.  Rep. 
694;  In  re  Grist,  (N.  D.  N.  Y.  1898)  1  Am. 
Bankr.  Rep.  89. 

As  to  tohat  claims  are  released  by  a  dis- 
charge in  bankruptcy,  see  the  annotation  un- 
der the  several  subdivisions  of  section  17a, 
infra,  p.  570. 

Aciion  for  breach  of  promise  to  marry, — 
Where  a  bankrupt  was  arrested  on  a  writ  of 
capias  ad  satisfaciendum,  under  a  judgment 
of  a  state  court  entered  after  he  was  ad- 
judged a  bankrupt  in  a  suit  for  breach  of 
promise  of  marriage,  on  a  verdict  recovered 
before  he  filed  his  petition,  it  was  held  that 
he  should  be  discharged  on  habeas  corpus, 
under  eeneral  order  No.  30  in  bankruptcv. 
In  re  Fife,  (W.  D.  Pa.  1901)  109  Fed.  88*0, 
6  Am.  Bankr.  Rep.  258. 

Process  issued  from  federal  Circuit  Court, 
—  A  bankrupt  is  exempt  from  arrest  or  im- 
prisonment upon  civil  process  issued  from  a 
Circuit  Court  of  the  United  States  on  a  judg- 
ment of  said  court  rendered  prior  to  the  bank- 
ruptcv proceedings.  In  re  Wenham.  (S.  D. 
K.  Y.  1906)  153  Fed.  910,  16  Am.  Bankr. 
Ren.  690. 

Exemption  from  arrest  pending;  apppeal.  — 
Bankruptcy  proceedings  are  still  pending  in 
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the  District  Court,  notwithstanding  its  dis- 
missal of  a  petition  to  revoke  an  order  for 
the  discharge  of  the  bankrupt,  so  as  to  au- 
thorize it  to  restrain  the  arrest  of  the  bank- 
rupt while  the  cause  stands  on  review  in  the 
Circuit  Court  of  Appeals.  In  re  Chandler, 
(N.  D.  III.  1904)  135  Fed.  893,  13  Am.  Bankr. 
Rep.  614. 

Arrest  prior  to  institution  of  bankruptcy 
proceedings.  —  The  term  "arrest"  may  be 
held  to  apply  to  the  continued  detention  of  a 
person  in  custody,  although  the  word  is 
frequently  used  to  mean  the  original  taking 
of  a  person  into  custody;  and  when  the  stat- 
ute provides  for  the  exemption  of  a  bankrupt 
from  arrest  upon  civil  process,  except  in  cer- 
tain cases,  it  means  not  only  that  he  shall 
not  be  taken  in  custody,  but  also  that  he 
shall  not  be  detained  in  custody,  after  he  be- 
comes a  bankrupt.  People  r.  Erlanger,  (S. 
D.  N.  Y.  1904)  132  Fed.  883,  13  Am.  Bankr. 
Rep.  197;  Turgeon  V,  Emery,  (D.  C.  Me. 
1910)  182  Fed.  1016,  25  Am.  Bankr.  Rep. 
694,  disapproving  In  re  Claiborne,  (S.  D.  N. 
Y.  1901)  109  Fed.  74,  6  Am.  Bankr.  Rep.  812. 

General  orders  in  bankruptcy  Nos.  12  and 
30,  providing  that,  on  reference  of  a  case  to 
the  referee,  the  bankrupt  may  receive  pro- 
tection against  arrest,  to  continue  until  the 
final  determination  of  his  application  for  dis- 
charge, unless  suspended  or  vacated  by  order 
of  the  court,  and  declaring  that  a  debtor,  im- 
prisoned at  the  time  of  filing  a  claim  in  bank- 
ruptcy, may  be  discharged  if  in  custody  un- 
der process  issued  for  the  collection  of  a 
claim  provable  in  bankruptcy,  relate  to  the 
practice  of  section  9a.  U.  S.  v.  Peters,  (E. 
D.  111.  1909)  166  Fed.  613,  22  Am.  Bankr. 
Rep.  177,  reversed  on  other  grounds  (7th  Cir. 
1910)  177  Fed.  885,  101  C.  C.  A.  99,  24  Am. 
Bankr.  Rep.  206. 

Section  9a,  and  general  orders  in  bank- 
ruptcy Nos.  12  and  30,  relating  to  the  pro- 
tection of  a  bankrupt  debtor  from  arrest,  are 
in  pari  materia,  and  should  be  construed  as 
a  whole.  U.  S.  r.  Peters,  (E.  D.  111.  1909) 
166  Fed.  613,  22  Am.  Bankr.  Rep.  177,  re- 
versed on  other  grounds  (7th  (?iT.  1910)  177 
Fed.  885,  101  C.  C.  A.  99,  24  Am.  Bankr.  Rep. 
206.  See  also  In  re  Dresser,  (S.  D.  N.  Y. 
1903)   124  Fed.  915,  10  Am.  Bankr.  Rep.  270. 
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(1)  \Proce88  issued  from  court  of  bankruptcy.]  When  issued  from  a  court 
of  bankruptcy  for  contempt  or  disobedience  of  its  lawful  orders;  1(1898)  80 
Stat  L.  6Jf9r\  .  • 

Cross-references:    As  to 

Contempts  in  bankruptcy  generally,  see  the  several  subdivisions  of  section  41,  infra,  p. 
668;  see  also  section  2  (13)  and  {16), supra,  pp.  470,  480. 

(2)  ^Process  issued  from  state  court.']  when  issued  from  a  State  court  hav- 
ing jurisdiction,  and  served  within  such  State,  upon  a  debt  or  claim  frpn^  which 
bis  discharge  in  bankruptcy  would  not  be  a  release,  and  in  such  case  he  fihaU  be 
exempt  from  such  arrest  when  in  'attendance  upon  a  court  of  bankruptcy  or 
engaged  in  the  performance  of  a  duty  imposed  by  this  Act.  1(1898)  30  Stat.  L. 
6i9.] 


Arrest  for  nondischargeable  debt.  —  A  bank- 
rupt is  not  exempt  from  arrest  on  civil 
process,  issued  by  a  state  court  of  competent 
jurisdiction,  upon  a  debt  or  claim  from  which 
the  discharge  in  bankruptcy  would  not  be  a 
release,  excepting  when  in  attendance  upon 
a  court  of  bankruptcy,  or  engaged  in  the  per- 
formance of  a  duty  imposed  by  the  Bank- 
ruptcy Act.  In  re  "Baker,  (D.  C.  Kan.  1899) 
96  Fed.  954,  3  Am.  Bankr.  Rep.  101;  In  re 
Marcus,  (C.  C.  A.  Ist  Cir.  1901)  105  Fed. 
907,  5  Am.  Bankr.  Rep.  365;  In  re  Fritz,  (E. 
D.  N.  Y.  1907)  152  Fed.  562,  18  Am.  Bankr. 
Rep.  244;  U.  S.  P.  McAleese,  (C.  C.  A.  3d 
Cir.  1899)  1  Am.  Bankr.  Rep.  650;  In  re 
Smith,  (N.  D.  N.  Y.  1899)  3  Am.  Bankr. 
Rep.  67. 

Even  though  a  federal  question  has  been 
raised,  except  in  peculiar  and  urgent  cases, 
the  courts  of  the  United  States  will  not  dis- 
charge a  prisoner  by  habeas  corpus  in  ad- 
vance of  a  final  determination  of  his  case  in 
the  courts  of  the  state,  and,  even  after  such 
final  determination  in  those  courts,  will  gen- 
erally leave  the  petitioner  to  the  usual  and 
orderly  course  of  proceeding  by  writ  of  error. 
U.  S.  r.  McAleese,  (C.  C.  A.  3d  Cir.  1899)  1 
Am.  Bankr.  Rep.  650. 

The  bankrupt  is  exempt  from  arrest  when 
in  attendance  upon  a  court  of  bankruptcy, 
or  engaged  in  the  performance  of  a  duty  im- 
posed by  the  Bankruptcy  Act,  even  though 
the  process,  upon  which  the  arrest  has  been 
made,  is  one  which  has  been  issued  upon  a 
debt  or  claim  from  which  the  bankrupt  would 
not  be  released  by  his  discharge  in  the  bank- 
ruptcy proceedings.  In  re  Dresser,  (S.  D. 
N.  Y.  1903)  124  Fed.  915,  10  Am.  Bankr. 
Rep.  270;  In  re  Adler.  (C.  C.  A.  2d  Cir. 
1906)  144  Fed.  659,  16  Am.  Bankr.  Rep.  416; 
V.  S.  r.  Flynn,  (S.  D.  N.  Y.  1909)  23  Am. 
Bankr.  Rep.  294. 

Where  a  bankrupt,  who  resided  in  another 


state,  on  being  required  to  appear  to  testj/y 
before  a  referee,  was  given  an  order  of  pro- 
tection prohibiting  any  person  from  arrest- 
ing him  on  civil  process  wbile  in  t^e  stajte  in 
attendance  on  the  hearing  and  for  ^  stated 
time  thereafter,  it  was  held  that  an  arrest  on 
such  a  process  before  the  expiration  of  ih,e 
time  was  a  violation  of  such  p^der^  and  tha<t 
he  would  be  discharged  by  the  court  of 
bankruptcy  on  a  writ  of  habeas  carpus,  re- 
gardless of  whether  or  not  the  claii^  on  whicli 
he  was  arrested  was  dischargeable  in  bank- 
ruptcy. U.  S.  p.  Flynn,  (S.  I).  N.  Y.  1909) 
179  Fed.  316. 

Arrest  for  contempt  of  state  couit.  — An 
order  of  a  court  of  bankruptcy  restraining  v 
sheriff  from  arresting  a  bankrupt  on  civii 
process,  following  the  language  of  section  9a 
does  not  prevent  the  commitn(ient  of  the  bank- 
rupt by  a  state  court  for  a  co^otempt,  where 
such  commitment  is  intended  as  a  puniafa- 
ment,  and  not  for  the  coUection  of  a  debt. 
In  re  Fritz,  (E.  D.  N.  Y.  1907)  152  Fed.  562 
18  Am.  Bankr.  Rep.  244. 

But  where  the  contempt  for  which  a  bank- 
rupt has  been  arrested  is  the  failure  to  p^y 
a  debt  which  would  be  released  by  his  dis- 
charge in  bankruptcy,  it  is  the  duty  of  the 
bankruptcy  court  to  discharge  the  debtor 
from  custody.  In  re  Grist,  (N.  D.  N.  Y. 
1898)  1  Am.  Bankr.  Rep.  89.  See  also  War- 
ner V.  U.  S.,  (C.  C.  A.  6th  Cir.  1900)  10^ 
Fed.  133,  4  Am.  Bankr.  Rep.  596,  affirtninf; 
In  re  Houston,  (D.  C.  Ky.  1899)  94  Fed.  119. 
2  Am.  Bankr.  Rep.  107.  In  that  case,  b^^" 
ever,  it  appears  that  the  prisoner  was  ar- 
rested for  failure  to  pay  alimony,  and  such 
debt  was  held  to  be  a  dischargeable  9ne  from 
which  the  defendant  was  entitled  to  be  re- 
leased from  custody.  This,  however,  A»  no 
longer  true  with  respect  to  debts  of  that 
character.  See  the  annotation  under  section 
17a  (2),  infra,  p.  573. 


b  ^Detention  for  examination.]  The  judge  may,  at  any  time  after  the  filing 
of  a  petition  by  or  against  a  person,  and  before  the  expiration  of  one  month 
after  the  qualification  of  the  trustee,  upon  satisfactory  proof  by  the  affidavits 
of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the  district. in  whidi 
he  resides  or  has  his  principal  place  of  business  to  avoid  examination,  and  that 
his  departure  will  defeat  the  proceedings  in  bankruptcy,  issue  a  warrant  to  tlie 
marshal,  directing  him  to  bring  such  bankrupt  forthwith  before  the  court  for 
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examination.  If  upon  bearing  the  evidence  of  the  parties  it  shall  appear  to 
the  court  or  a  judge  thereof  that  the  allegations  are  true  and  that  it  is  necessary, 
he  shall  order  such  marshal  to  keep  such  bankrupt  in  custody  not  exceeding  ten 
days,  but  not  imprison  him,  until  he  shall  be  examined  and  released  or  give 
bail  conditioned  for  his  appearance  for  examination,  from  time  to  time,  not 
exceeding  in  all  ten  days,  as  required  by  the  court,  and  for  his  obedience  to  all 
lawful  orders  made  in  reference  thereto.  \^{1898)  30  Stat.  L.  5^9.] 


Writ  of  ne  exeat  may  issue.  —  The  court 
may  issue  a  writ,  in  the  nature  of  a  writ  of 
ne  exeat,  to  restrain  a  bankrupt  within  the 
district,  where  a  proper  showing  of  its  neces- 
sity has  been  maae.  In  re  Cohen,  (S.  D.  Ilh 
1905)  136  Fed.  999,  14  Am.  Bankr.  Rep.  355. 
And  see  to  the  same  effect  In  re  Lipke,  ( S.  D. 
N.  Y.  1900)  98  Fed.  970,  3  Am.  Bankr.  Rep. 
569;  In  re  Berkowitz,  (D.  C.  N.  J.  1908)  173 
Fed.  1012,  22  Am.  Bankr.  Rep.  231;  HofT- 
schlaeger  Co.  v.  Young  Nap,  (D.  C.  Hawaii 
1904)    12  Am.  Bankr.  Rep.  510. 

A  petition  for  a  writ  of  ne  exeat  is  suffir 
ciently  supported  by  a  sworn  affidavit  by  one 
holding  the  positions  of  secretary,  treasurer, 
and  manager  of  the  plaintiff  corporation, 
containing  the  allegations  of  respondent's  in- 
debtedness in  a  fixed  amount  for  goods  sold 
and  delivered,  and  respondent's  action  in  se- 
curing passage  for  himself  and  family  on  a 
steamer  about  to  depart  for  a  foreign  land, 
and  that  such  departure  will  prejudice  plain- 
tiff's interest  in  such  indebtedness.  Hoff- 
schlaeger  Co.  v.  Young  Nap,  (D.  C.  Hawaii 
1904)  12  Am.  Bankr.  Rep.  510. 

Court  not  limited  to  purposes  specified  in 
section  gft.  —  The  power  of  a  court  of  bank- 
ruptcy to  order  the  detention  of  a  bankrupt, 
who  is  about  to  abscond  from  the  jurisdic- 
tion with  his  assets,  is  not  limited  to  the 
particular  circumstances  and  specific  pur- 
poses covered  by  section  96.     In  re  Lipke, 


(S.  D.  N.  Y.  1900)  98  Fed.  970,  3  Am.  Bankr. 
Rep.  569. 

Arrest  of  nonresident  bankrupt.  —  Section 
9&  confers  no  authority  upon  a  court  of  bank- 
ruptcy to  issue  a  warrant  for  the  arrest  of  a 
bankrupt  who  is  not  within  the  district,  but 
who  removed  from  it  six  months  previously 
and  before  the  proceedings  in  bankruptcy 
were  instituted.  In  re  Hassenbusch,  (C.  <J. 
A.  6th  Cir.  1901)  108  Fed.  35,  suh  nom^  In  re 
Ketch um,  5  Am.  Bankr.  Rep.  532. 

Bond  —  Breach  of  condition.  —  A  bond 
given  to  secure  the  release  of  a  bankrupt 
when  arrested  under  a  writ  of  ne  exeat,  and 
conditioned  that  he  shall  not  depart  from  the 
district,  is  to  be  construed  in  accordance  with 
its  terms;  and  the  departure  of  the  bankrupt 
from  the  district  without  leave  of  the  court 
is  a  breach  thereof,  although  he  is  present  to 
abide  the  judgment  of  the  court  when  ren- 
dered. In  re  Appel,  (C.  C.  A.  1st  Cir.  1908) 
163  Fed.  1002,  20  Am.  Bankr.  Rep.  890. 

Adjustment  on  breach.  —  A  court  of  bank- 
ruptcy, acting  either  upon  the  analogy  of  a 
court  of  equity  or  of  the  power  possessed  by 
courts  of  the  United  States  in  actions  at  law, 
has  power  to  adjust  the  bond,  given  for  the 
release  of  a  bankrupt  when  arrested  under  a 
writ  of  ne  exeat,  according  to  the  equities. 
In  re  Appel,  (C.  C.  A.  1st  Cir.  1908)  103 
Fed.  1002,  20  Am.  Bankr.  Rep.  890. 


Sec.  10.  ExTBADiTioN  of  Bankrupts.  —  a  Whenever  a  warrant  for  the 
apprehension  of  a  bankrupt  shall  have  been  issued,  and  he  shall  have  been  found 
within  the  jurisdiction  of  a  court  other  than  the  one  issuing  the  warrant,  he 
may  be  extradited  in  the  same  manner  in  wjiich  persons  under  indictment  are 
now  extradited  from  one  district  within  which  a  district  court  has  jurisdiction 
to  another.  [{1898)  30  Stat.  L.  51^9.'] 


Extradition  of  bankrupts  similar  to  extra- 
dition of  other  indicted  i>erson8.  —  Section  10 
clearly  does  not  deal  with  or  concern  the  ju- 
risdiction or  power  of  the  court  in  which  the 
bankruptcy  case  is  pending  to  issue  a  war- 
rant for  the  apprehension  of  the  bankrupt, 
but  only  confers  power  on  a  court,  other 
than   the    one   issuing   the  warrant,   to  ex- 


tradite the  bankrupt,  just  as  a  person  un- 
der indictment  in  one  district  may  be  ex- 
tradited from  another  district  in  which  he  is 
found,  under  the  statute  upon  thjat  subject. 
In  re  Hassenbusch;.  (C.  C.  A.  Qth  Cir.  1901) 
108  Fed.  35,  suh  nom.  In  re  Ketchum,  5  Am. 
Bankr.  Pep.  532.  See  also  section  2  (14), 
svpra,  p.  479. 


Sec  11.  Suits  by  and  against  Bankrupts.  —  a  [Stay  of  suits."]  A  suit 
which  is  founded  upon  a  claim  from  which  a  discharge  would  be  a  release,  and 
which  is  pending  against  a  person  at  the  time  of  the  filing  of  a  petition  against 
him,  shall  he  stayed  until  after  an  adjudication  or  the  dismissal  of  the  petition ; 
if  such  person  is  adjudged  a  bankrupt,  such  action  may  be  further  stayed  until 
twelve  months  after  the  date  of  such  adjudication,  or,  if  within  that  time  such 
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person  applies  for  a  discharge^  then  until  the  question  of  such  discharge  ia 
determined.  [(i5PS)  SO  Stat.  L.  649.'] 


I.  In  General,  532. 
II.  DiscBEnoN  AS  TO  Gbantino  Stats,  532. 

III.  Stay   as   Dependent  on   Discharge- 

ABiUTY  of  Debt,  532. 

IV.  Stat  or  Pboceeoinos  on  Valid  Lucns, 

534. 
V.  WHEBi:  State  Court  Has   Compleie 

Jurisdiction,  535. 
VI.  Stat  cob  Pbotection  op  Assets,  536. 
VII.  Stat  in  Otheb  Cases,  537. 
VIII.  Vacating  Stat,  638. 

I.  In  General. 

Who  may  grant  stays. —  It  has  been  held 
that,  under  general  order  in  bankruptcy  No. 
12  (3),  a  referee  has  no  power  to  grant  an 
injunction  staying  a  proceeding  in  a  state 
court.  In  re  Siebert,  (D.  C.  N.  J.  1904)  133 
Fed.  781,  13  Am.  Bankr.  Rep.  348;  In  re 
Berkowitz,  (E.  D.  Pa.  1906)  143  Fed.  598,  16 
Am.  Bankr.  Rep.  251.  See  also  In  re  Steuer, 
(D.  C.  Mass.  1900)  104  Fed.  976,  5  Am. 
Bankr.  Rep.  209. 

Voluntary  and  involuntary  bankruptcy  in- 
cluded.—  Section  11  applies  not  only  to  in- 
voluntary cases,  but  also  to  voluntary  pro- 
ceedings. In  re  Geister,  (N.  D.  la.  1899)  97 
Fed.  322,  3  Am.  Bankr.  Rep.  228. 

Refusal  of  state  court  to  stay  proceoding 
not  res  Judicata.  —  The  fact  that  a  creditor 
of  a  bankrupt  applied  to  a  state  court  for  a 
stay  of  proceedings  in  a  pending  suit  against 
the  bankrupt,  and  that  his  application  was 
denied,  does  not  affect  the  jurisdiction  of  the 
court  of  bankruptcy  to  stay  such  proceedings 
on  the  application  of  the  same  creditor.  New 
River  Coal  Land  Co.  v,  Ruffner,  (C.  C.  A. 
4th  Cir.  1908)  165  Fed.  881,  21  Am.  Bankr. 
Rep.  474. 

II.   Discretion  as  to  Granting  Stats. 

Stay  discretionary.  —  Whether  or  not  a 
stay  shall  be  granted,  under  section  11a,  is  to 
a  large  extent  within  the  sound  judicial  dis- 
cretion of  the  court,  to  be  exercised  according 
as  the  best  interests  of  the  estate  shall  re- 
quire. Southern  L.  &  T.  Co.  r.  Benbow,  (W. 
D.  N.  C.  1899)  96  Fed.  514,  3  Am.  Bankr. 
Rep.  9;  In  re  Lesser,  (C.  C.  A.  2d  Cir.  1900) 
99  Fed.  913,  3  Am.  Bankr.  Rep.  758;  In  re 
Ennis,  (S.  D.  N.  Y.  1909)  171  Fed.  765,  22 
Am.  Bankr.  Rep.  679;  In  re  Sullivan,  (N. 
D.  N.  Y.  1899)  2  Am.  Bankr.  Rep.  30;  In  re 
Globe  Cycle  Works,  (N.  D.  N.  Y.  1899)  2  Am. 
Bankr.  Rep.  447. 

A  District  Court,  as  a  court  of  bankruptcy, 
has  exclusive  power  to  determine  whether  a 
suit  pending  in  a  state  court  should  be  stayed 
or  not,  and  the  exercise  of  this  power  rests 
on  the  discretion  of  the  judge,  which  will  not 
be  reviewed  by  an  appellate  court  unless  it 
appears  to  have  been  abused.  New  River 
Coal  Land  Co.  t;.  Ruffner,  (C.  C.  A.  4th  Cir. 
1908)   165  Fed.  881,  21  Am.  Bankr.  Rep.  474. 

The  injunction,  after  adjudication,  is  al- 
ways discretionary,  and  providing  the  cause 
of  action  is  one  dischargeable  in  bankruptcy, 
should  usually  be  granted,  (1)   if  the  bank- 
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rupt  is  threatened  with  arrest  or  will  be 
needlessly  harassed,  (2)  if  the  suit  is  not 
yet  in  judgment,  and  (3)  even  after  judg- 
ment if  (a)  the  rights  of  the  general  credit- 
ors not  parties  to  the  suit  wul  be  jeopard- 
ized by  further  proceedings  in  the  state 
court,  or  (b)  the  judgment  is  founded  on  a 
transaction  which  is  an  act  of  bankruptcy  or 
a  fraud  on  creditors  or  the  law;  but  in  the 
absence  of  either  or  both  of  the  latter  ele- 
ments (a  or  h)  it  should  never  be  granted 
after  the  judgment  has  ripened  into  an  ex- 
ecution sale,  provided  the  state  court  has,  or 
can  be  given,  jurisdiction  of  all  parties  in- 
terested in  the  distribution,  including  the 
general  creditors  represented  by  the  trustee 
in  bankruptcy.  Southern  L.  &  T.  Co.  v,  Ben- 
bow,  (W.  D.  N.  C.  1899)  96  Fed.  514,  3  Am. 
Bankr.  Rep.  9;  In  re  Globe  Cycle  Works,  (N. 
D.  N.  Y.  1899)  2  Am.  Bankr.  Rep.  447. 

But  the  discretion  as  to  the  granting  of 
a  stay  cannot  be  exercised  unless  the  suit  to 
be  stayed  is  founded  on  a  claim  from  which 
a  discharge  would  be  a  release.  In  re  Sulli- 
van, (N.  D.  N.  Y.  1899)  2  Am.  Bankr.  Rep. 
30. 

Interest  of  majority  considered.  —  A  court 
of  bankruptcy,  on  the  filing  of  a  petition 
against  a  corporation  by  a  small  minority  of 
its  creditors,  who  are  hostile  to  the  plans  of 
the  majority,  will  not  enjoin  a  sale  of  the 
corporation's  property  by  order  of  a  court 
of  equity,  which  acquired  prior  jurisdiction 
by  the  appointment  of  receivers,  where  a 
large  majority  of  the  creditors  desire  such  a 
sale,  and  it  does  not  appear  that  it  will  be 
to  the  detriment  of  the  minority  or  jeopard- 
ize their  rights.  In  re  Edward  Ellsworth 
Co.,  CW.  D.  N.  Y.  1909)  173  Fed.  699,  23  Am. 
Bankr.  Rep.  284. 

Consideration  of  comity.  —  Where  a  suit  to 
establish  a  lien  under  a  state  statute,  against 
property  of  a  corporation,  was  pending  before 
the  Supreme  Court  of  the  state  at  the  time 
of  an  adjudication  in  bankruptcy  against  the 
corporation,  reasonable  considerations  of  com- 
ity require,  or  at  least  authorize,  the  bank- 
ruptcy court  to  leave  the  question  of  the 
validity  of  the  asserted  lien  to  the  determina- 
tion of  the  state  court,  which  is  the  appro- 
priate tribunal  to  construe  its  statutes,  and 
to  direct  the  trustee  to  go  there  and  present 
his  case;  the  manner  of  carrying  into  effect 
the  judgment  of  the  state  court,  in  case  it 
upholds  the  lien,  being  a  matter  which  may 
be  determined  after  such  judgment  is  ren- 
dered. In  re  New  England  Breeders*  Club, 
(D.  C.  N.  H.  1910)  176  Fed.  601.  See  also 
In  re  E.  A.  Kinsey  Co.,  (C.  C.  A.  6th  Cir. 
1911)   184  Fed.  694. 

III.   Stay  as  Dependent  on  Dischaboe- 
ABiUTY  OP  Debt. 

Determination  of  whether  debt  will  be  re- 
leased. —  The  bankruptcy  court  has  exclusive 
jurisdiction  to  determine,  for  the  purpose  of 
an  application  for  an  order  staying  proceed- 
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ings  in  a  state  court,  whether  or  not  the 
claim  upon  which  such  proceedings  are 
founded  is  one  provable  in  bankruptcy,  and 
which  will  be  released  by  a  discharge,  and  its 
determination  is  conclusive  until  reversed. 
Wagner  ©.  U.  S.,  (C.  C.  A.  6th  Cir.  1900)  104 
Fed.  133,  4  Am.  Bankr.  Hep.  696;  Knott  r. 
Putnam,  (D.  C.  Vt.  1901)  107  Fed.  907,  6 
Am.  Bankr.  Rep.  80;  New  River  Coal  Land 
Co.  r.  Ruflfner,  (C.  C.  A.  4th  Cir.  1908)  105 
Fed.  881,  21  Am.  Bankr.  Rep.  474. 

A  determifiation  hy  a  state  court  in  an  ac- 
tion against  a  bankrupt  that  the  debt  sued  on 
was  created  by  the  fraud  of  the  defendant 
while  acting  in  a  fiduciary  capacity,  and  the 
awarding  of  an  execution  against  his  body 
under  the  state  statute,  are  not  conclusive 
upon  the  court  of  bankruptcy,  on  a  petition 
for  an  injunction  to  restrain  the  enforcement 
of  such  execution,  that  the  debt  is  one  from 
which  the  bankrupt  will  not  be  released  by  a 
discharge;  but  that  question  is  to  be  deter- 
mined by  the  court  of  bankruptcy  for  itself 
under  the  federal  laws  and  decisions.  Knott 
V.  Putnam,  (D.  C.  Vt.  1901)  107  Fed.  907,  6 
Am.  Bankr.  Rep.  80. 

Stay  of  actions  on  dischargeable  debts. — 
Upon  proper  application  being  made  there- 
for, under  section  11a,  the  court  may  stay 
any  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  release  the  bank- 
rupt, and  which  was  pending  at  the  time  the 
petition  in  bankiuptcy  was  filed.  In  re 
Kletchka,  (S.  D.  N.  Y.  1899)  92  Fed.  901; 
Southern  L.  &  T.  Co.  v,  Benbow,  (W.  D.  N. 
C.  1899)  96  Fed.  514,  3  Am.  Bankr.  Rep.  9; 
In  re  Geister,  (N.  D.  la.  1899)  97  Fed.  322, 
3  Am.  Bankr.  Rep.  228;  In  re  Basch,  (S.  D. 
N.  Y.  1899)  97  Fed.  761,  3  Am.  Bankr.  Rep. 
235;  In  re  Lesser,  (C.  C.  A.  2d  Cir.  1900)  99 
Fed.  913,  3  Am.  Bankr.  Rep.  758;  In  re  Mc- 
Cauley,  (E.  D.  N.  Y.  1900)  101  Fed.  223,  4 
Am.  Bankr.  Rep.  122;  Wagner  v.  U.  S.,  (C. 
C.  A.  6th  Cir.  1900)  104  Fed.  133,  4  Am. 
Bankr.  Rep.  596;  In  re  Hilton,  (S.  D.  N.  Y. 
1900)  104  Fed.  981,  4  Am.  Bankr.  Rep.  774; 
In  re  Cole,  (W.  D.  N.  Y.  1901)  106  Fed.  837, 
5  Am.  Bankr.  Rep.  780;  Knott  v,  Putnam, 
(D.  C.  Vt.  1901)  107  Fed.  907,  6  Am.  Bankr. 
Rep.  80;  In  re  Claiborne,  (S.  D.  N.  Y.  1901) 
109  Fed.  74;  In  re  Beerman,  (N.  D.  Ga.  1901) 
112  Fed.  663,  7  Am.  Bankr.  Rep.  434;  In  re 
Tune,  (N.  D.  Ala.  1902)  115  Fed.  906,  8  Am. 
Bankr.  Rep.  285;  White  v.  Thompson,  (C. 
C.  A.  5th  Cir.  1903)  119  Fed.  808,  9  Am. 
Bankr.  Rep.  653;  In  re  Butts,   (N.  D.  N.  Y. 

1903)  120  Fed.  966,  10  Am.  Bankr.  Rep.  16; 
In  re  Hymes  Buggy,  etc.,  Co.,    (W.  D.  Mo. 

1904)  130  Fed.  977,  12  Am.  Bankr.  Rep.  477; 
In  re  Hicks,  (N.  !>.  N.  Y.  1905)  133  Fed.  739, 
13  Am.  Bankr.  Rep.  654;  Mackel  v.  Roches- 
ter, (D.  C.  Mont.  1905)  135  Fed.  904,  14 
Am.  Bankr.  Rep.  429;  In  re  Adler,  (C.  C.  A. 
2d  Cir.  1906)  144  Fed.  659,  16  Am.  Bankr. 
Rep.  414;  In  re  Burke,  (E.  D.  N.  Y.  1907) 
166  Fed.  703,  19  Am.  Bankr.  Rep.  51;  In  re 
Van  Buren,  (S.  D.  N.  Y.  1908)  164  Fed.  883. 
20  Am.  Bankr.  Rep.  896;  New  River  Coal 
Land  Co.  v.  Ruffner,  (C.  C.  A.  4th  Cir.  1908) 
165  Fed.  881,  21  Am.  Bankr.  Rep.  474;  Glea 
son  f.  CMara,  (C.  C.  A.  3d  Cir.  1909)  180 
Fed-  417;  In  re  Thaw,  (W.  D.  Pa.  1910)  180 


Fed.  419;  Carpenter  v,  O'Connor,  (2d  Cir. 
Ohio  1898)  1  Am.  Bankr.  Rep.  381;  In  re 
Sullivan,  (N.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  30;  In  re  Globe  Cycle  Works,  (N.  D.  N. 
Y.  1899)  2  Am.  Bankr.  Rep.  447;  In  re 
Chambers,  (D.  C.  R.  I.  1900)  3  Am.  Bankr. 
Rep.  537;  In  re  Vastbinder,  (M.  D.  Pa.  1904) 
13  Am.  Bankr.  Rep.  148;  In  re  Baughman, 
(M.  D.  Pa.  1905)  15  Am.  Bankr.  Rep.  23: 
Matter  of  Floyd,  (S.  D.  N.  Y.  1905)  15  Am. 
Bankr.  Rep.  277;  Matter  of  Pollman,  (S.  D. 
N.  Y.  1906)  16  Am.  Bankr.  Rep.  144;  Maas 
r.  Kuhn,  (N.  Y.  1909)  22  Am.  Bankr.  Rep. 
91. 

The  word  **  suit,**  in  section  11,  means  all 
steps  or  proceedings  born  of  or  following  the 
judgment  therein.  In  re  Grist,  (N.  D.  N.  Y. 
1898)  1  Am.  Bankr.  Rep.  89. 

No  matter  what  the  character  of  the  euit, 
if  the  claim  asserted  be  such  as  a  discharge 
in  bankruptcy  would  operate  as  a  release 
therefrom,  the  bankrupt  court  is  empowered 
to  stay  its  prosecution,  in  furtherance  of 
the  policy  of  the  Act  authorizing  the  bank- 
ruptcy court  to  administer  and  distribute 
the  insolvent  estate.  In  re  Hymes  Bug^, 
etc.,  Co.,  (W.  D.  Mo.  1904)  130  Fed.  977,  12 
Am.  Bankr.  Rep.  477. 

Where  proceedings  supplementary  to  em- 
edition  against  the  bankrupt,  in  a  state  court, 
begun  within  four  months  before  the  com- 
mencement of  proceedings  in  bankruptcy,  arc 
pending  at  the  time  of  the  adjudication  there- 
in, the  court  of  bankruptcy,  by  injunction, 
will  stay  all  further  proceedings  in  the  ac- 
tion in  the  state  court.  In  re  Kletchka,  (S. 
D.  N.  Y.  1899)   92  Fed.  901. 

Action  for  breach  of  promise  to  marry. — 
A  plaintiff  may  be  enjoined  from  proceeding 
in  the  state  courts  for  the  enforcement  of  a 
judgment  in  an  action  for  breach  of  promise 
to  marry.  In  re  McCauley,  (E.  D.  N.  Y. 
1900)  101  Fed.  223,  4  Am.  Bankr.  Rep.  122. 

Contempt  proceedings.  —  It  is  the  duty  of 
a  court  of  bankruptcy^  to  stay  contempt  pro- 
ceedings against  a  bankrupt,  in  a  civil  suit 
against  him  in  a  state  court  on  a  debt  or 
claim  from  which  his  discharge  would  be  a 
release,  for  twelve  months,  or  until  his  right 
to  a  discharge  has  been  determined.  In  re 
Adler,  (C.  C.  A.  2d  Cir.  1906)  144  Fed.  659, 
16  Am.  Bankr.  Rep.  414. 

A  proceeding  under  a  municipal  ordinance 
for  the  removal  of  a  fireman  who  has  been 
adjudged  a  bankrupt,  for  the  nonpayment  of 
a  dischargeable  debt,  will  be  enjoined  until 
the  expiration  of  twelve  months  from  the 
date  of  the  adjudication,  or  until  the  question 
of  the  bankrupt's  discharge  shall  be  deter- 
mined. In  re  Hicks,  (N.  D.  N.  Y.  1905)  133 
Fed.  739,  13  Am.  Bankr.  Rep.  664. 

Action  begun  after  institution  of  banh* 
ruptoy  proceedings,  —  A  court  of  bankruptcy 
has  jurisdiction  to  stay  the  prosecution  of  an 
action  against  the  bankrupt  in  a  state  court, 
on  a  debt  from  which  his  discharge  would  be 
a  release,  pending  the  determination  of  the 
question  of  his  discharge,  though  the  action 
was  begun  after  the  filing  of  the  petition  in 
bankruptcy.  In  re  Basch,  (S.  D.  N.  Y.  1899) 
97  Fed.  761,  3  Am.  Bankr.  Rep.  236. 

Stay  of  actions  on  nondlschargeable  4ebts. 
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—  The  court,  under  section  llfl,  has  no  au- 
thority to  stay  an  action  pending  against  the 
bankrupt,  which  is  founded  upon  a  claim 
from  which  a  discharge  in  bankruptcy  would 
not  be  a  release.  Metcalf  v.  Barker,  (1902) 
187  U.  S.  165,  23  S.  Ct.  67,  47  U.  S,  (L.  ed.) 
122,  9  Am.  Bankr.  Rep.  36;  Pickens  v,  Rov, 
(1902)  187  U.  S.  177,  23  S.  Ct.  78,  47  U.  S. 
(L.  ed.)  128,  9  Am.  Bankr.  Rep.  47;  Jaquith 
t?.  Rowley,  (1903)  188  U.  S.  620,  23  S.  Ct. 
369,  47  U.  S.  (L.  ed.)  620,  9  Am.  Bankr.  Rop. 
626;  In  re  Nowell,  (D.  C.  Mass.  1900)  99 
Fed.  931,  3  Am.  Bankr.  Rep.  837;  In  re  Cole, 
(W.  D.  N.  Y.  1901)  106  Fed.  837,  6  Am. 
Bankr.  Rep.  780;  National  Bank  of  Republic 
V.  Hobbs,  (S.  D.  Ga.  1901)  118  Fed.  626,  9 
Am.  Bankr.  Rep.  190;  In  re  Wollock,  (N.  D. 
111.  1903)  120  Fed.  516,  9  Am.  Bankr.  Rep. 
685 ;  In  re  Eastern  Commission,  etc.,  Co.,  ( D. 
C.  Mass.  1904)  129  Fed.  847,  12  Am.  Bankr. 
Rep.  305;  B.  F.  Roden  Grocery  Co.  v.  Bacon, 
(C.  C.  A.  6th  Cir.  1904)  133  Fed.  515,  13 
Am.  Bankr.  Rep.  251;  Mackel  v,  Rochester, 
(D.  C.  Mont.  1906)  135  Fed.  904,  14  Am. 
Bankr.  Rep.  429 ;  In  re  New  York  Tunnel  Co., 
(C.  C.  A.  2d  Cir.  1908)  159  Fed.  688,  20  Am. 
Bankr.  Rep.  25;  In  re  La^vrence,  (N.  D.  Ala. 
1908)  163  Fed.  131,  20  Am.  Bankr.  Rep.  698; 
In  re  Mercedes  Import  Co.,  (C.  C.  A.  2d  Cir. 
1908)  166  Fed.  427,  21  Am.  Bankr.  Rep.  501 ; 
In  re  Koronsky,  (C.  C.  A.  2d  Cir.  1909)  170 
Fed.  719,  21  Am.  Bankr.  Rep.  851 ;  In  re  Sims, 
(S.  D.  N.  Y.  1910)  176  Fed.  645,  23  Am. 
Bankr.  Rep.  899;  In  re  Clipper  Mfg.  Co.,  (C. 

C.  A.  2d  Cir.  1910)  179  Fed.  843;  In  re 
Smith,  (N.  D.  N.  Y.  1899)  3  Am.  Bankr. 
Rep.  67;  Sayre  First  Nat.  Bank  v,  Bartlett, 
(Pa.  1908)  21  Am.  Bankr.  Rep.  88. 

Ab  to  what  debts  are  not  released  by  a  dis- 
charge in  bankruptcy,  see  the  annotation  un- 
der the  several  subdivisions  of  section  17a, 
infra,  p.  570. 

Action  on  nonprovahle  claims.  —  Section 
11  only  authorizes  the  restraining  of  suits 
founded  on  claims  from  which  a  discharge 
will  be  a  release,  and  therefore  the  Bank- 
ruptcy Court  has  no  control  over  a  suit  on  a 
nonprovable  claim.  In  re  New  York  Tunnel 
Co.,  (C.  C.  A.  2d  Cir.  1908)  159  Fed.  688,  20 
Am.  Bankr.  Rep.  25.  And  see  to  the  same 
effect  In  re  Nowell,  (D.  C.  Mass.  1900)  99 
Fed.  931,  3  Am.  Bankr.  Rep.  837;  tn  re 
Smith,  (N.  D.  N.  Y.  1899)  3  Am.  Bankr.  Rep. 
67. 

As  to  what  are  provable  claims,  see  the  sev- 
eral subdivisions  of  se<^tion  63. 

Action  "based  on  bankrupt's  fraud.  —  A 
court  of  bankruptcy  is  without  jurisdiction 
to  enjoin  proceedings  in  a  state  court  in  an 
action  based  on  the  fraud  of  the  bankrupt, 
as  such  action  can  in  no  manner  affect  the 
proceedings  in  bankruptcy,  nor  can  the  bank- 
rupt's discharge  constitute  a  defense  thereto. 
In  re  Wollock,  (N.  D.  111.  1903)  120  Fed. 
616,  9  Am.  Bankr,  Rep.  685;  Mackel  v.  Roch- 
ester, (D.  C.  Mont.  1906)  135  Fed.  904,  14 
Am.  Bankr.  Rep.  429;  In  re  Lawrence,   (N. 

D.  Ala.  1908)  163  Fed.  131,  20  Am.  Bankr. 
Rep.  698. 

Action  against  surety  for  bankrupt.  —  A 
eourt  of  bankruptcy  is  without  jurisdiction 
to  enjoin  the  plaintiffs,  in  suits  against  the 


bankrupt  in  the  state  courts,  from  collecting 
their  judgments  from  the  surety  on  the  bank- 
rupt's bail  bond.  Jaquith  c.  Rowley,  (1903) 
188  U.  S.  620,  23  S.  Ct.  369,  47  U.  S.  (L.  ed.) 
620.  9  Am.  Bankr.  Rep.  525;  In  re  Eastern 
Commission,  etc.,  Co.,  (D.  C.  Mass.  1904)  129 
Fed.  847,  12  Am.  Bankr.  Rep.  305;  In  re  Mer- 
cedes Import  Co.,  (C.  C.  A.  2d  Cir.  1908)  160 
Fed.  427,  21  Am.  Bankr.  Rep.  591. 

Thus,  it  has  been  held  that  a  pending  ac- 
tion against  bankrupts  on  a  dischargeable 
debt,  in  which  they  were  arrested  and  had 
given  bail  more  than  four  months  prior  to 
their  bankruptcy,  may  be  permitted  by  the 
court  of  bankruptcy  to  proceed  to  judgment 
for  the  purpose  of  enabling  the  plaintiff 
therein  to  enforce  his  demand  against  the 
surety  in  the  undertaking.  In  re  Ennis,  (S. 
D.  N.  Y.  1909)  171  Fed.  755,  22  Am.  Bankr. 
Rep.  679. 

Diminution  of  estate  immaterial.  —  That  a 
suit  brought  against  the  bankrupt  in  a  state 
court  may  result  in  the  diminution  of  the 
estate  applicable  in  bankruptcy  to  the  pay- 
ment of  his  debts,  is  not  a  conclusive  reason 
for  restraining  the  prosecution  of  that  auit, 
when  the  personal  lioerty  of  the  bankrupt  is 
not  threatened,  and  when  the  judgmeqt 
sought  for  is  not  to  be  enforced  against  him, 
but  against  some  one  else.  In  re  Franklin, 
(D.  C.  Mass.  1901)  106  Fed.  666,  6  Am. 
Bankr.  Rep.  285.  See  also  In  re  Horton,  (8th 
Cir.  1900)   102  Fed.  986,  43  C.  C.  A.  87. 

Action  to  recover  fine  for  contempt. — A 
court  of  bankruptcy  will  not  stay  proceedings 
against  the  bankrupt  for  the  enforcement  of 
a  6ne  for  contempt  imposed  bv  a  state  court. 
In  re  Hall,  (S.  D.  N.  Y.  1909)'22  Am.  Bankr. 
Rep.  498,  following  In  re  Koronsky,  <G.  C. 
A.  2d  Cir.  1909)  170  Fed.  719,  21  Am.  Bankr. 
Rep.  851. 

IV.  Stat  of  Pboosedings  oiy  Valid  Liens. 

Stay  allowed.  —  It  has  been  held  that  a 
District  Court  of  the  United  States,  in  which 
proceedings  in  bankruptcy  are  pending,  and 
which  is  in  the  actual  possession  of  property 
conceded  to  belong  to  the  bankrupt,  has  juris- 
diction to  determine  the  amount  and  order 
of  priority  of  liens  thereon  and  to  liquidate 
such  liens,  to  the  end  that  the  property  may 
be  sold  free  of  incumbrances,  and  in  aid 
thereof  to  enjoin  the  lienholders  from  prose- 
cuting the 'foreclosure  of  their  liens  in  a  suit 
brought  in  a  state  court  before  the  commence- 
ment of  the  bankruptcy  proceedings,  but  with- 
in four  months  thereof;  and  this  though  the 
lienholders  object,  and  it  is  not  contended 
that  their  liens  a^e  preferential  or  fraudulent 
or  invalid.  In  re  Pittelkow,  (E.  D.  Wis. 
1899)  92  Fed.  901,  1  Am.  Bankr.  Rep.  472; 
In  re  Vastbinder,  (M.  D.  Pa.  1904)  132  Fed. 
718,  13  Am.  Bankr.  Rep.  148;  In  re  Bangh- 
man,  (M.  D.  Pa.  1905)  138  Fed.  742,  15  Am. 
Bankr.  Rep.  23;  In  re  Dana,  (C.  C.  A.  8th 
Cir.  1909)  167  Fed.  529,  21  Am.  Bankr.  Rep. 
683. 

Stay  denied.  —  Asa  general  rule,  however, 
proceedings  for  the  enforcement  of  a  valid 
lien  will  not  be  stayed;  and  where  no  good 
reason  is  shown  to  warrant  the  interference 
of  the  court  of  bankruptcy,  an  application  for 
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saeh  a  stay  will  be  denied.  In  re  Holloway, 
(D.  C.  Ky.  1899)f  93  Fed.  638,  1  Am.  Bankr. 
Rep.  669;  Heath  v.  Shaffef,  (N.  D.  la.  1899) 
93  Fed.  647,  2  Ain.  Aankr.  Rep.  98;  In  r^ 
Kimball,  (W.  D.  Pa.  1899)  97  Fed.  29,  3  Am. 
Bankr.  Rep.  161;  Bear  t?.  Chase,  (C.  C.  A. 
4th  Cir.  1900)  99'  Fed.  920,  3  Am.  Bankr. 
Rep.  746;  In  re  Kenney,   (C.  G.  A.  2d  Cir. 

1900)  105  Fed.  897,  6  Am[.  Betnkr.  Rep.  355; 
In  re  Seebold,  (C.  C.  A.  5th  Cir.  1901)  105 
Fed.  910,  6  An!i.  Bafikr.  Rep.  358;  In  re  Les- 
ser, (S.  D.  N.  Y.  1901)  108  Fed.  201,  5  Am. 
Bankr.  Rep.  320;  In  re  Porter,   (D.  C.  Ky. 

1901)  109  Fed.  Ill,  6  Am.  Bankr.  Rep.  259; 
In  re  Shoemaker,  (W.  D.  Va.  1902)  112  Fed. 
64S,  7  Am.  Bankr.  Rep.  437,  following  Piek^ 
ens  V,  Dent,  (4th  Cir.  1901)  106  Fed.  653, 
46  C.   C.  A.  522;   In  re  Tune,    (N.  D.  Ala. 

1902)  115  Fed.  906,  8  Am.  Bankr.  Rep.  285; 
Whit^  V.  Thompson,  (5th  Cir.  1903)  119  Fed. 
868,  56  C.  C.  A.  398,  9  Am.  Bankr.  Rep.  653 ; 
Tennessee  Producer  Marble  Co.  v.  Grant,  (C. 
O.  A.  3d  Cir.  1905)  186  Fed.  322,  14  Am. 
Bankr.  Hep.  tSS ;  In  re  McKane,  ( E.  D.  N.  Y. 
1907)  152  Fed.  733,  18  Am.  Bankr.  Rep.  594; 
Sample  t,  Beasley,  (C.  C.  A.  5th  Cir.  1908) 
168  Fed.  607,  20  Am.  Bankr.  Rep.  164;  In  re 
McKane,  (E.  D.  N.  Y.  1907)  168  Fed.  647, 
18  Am.  Bankr.  Rep.  594;  Orr  i}.  Tribble,  (S. 
D.  Ga.  1907)  168  ted.  897,  19  Am.  Bdnkr. 
Hep.  84li;  In  re  Rohrer,  (C.  C.  A.  6th  Cir. 
1910)  177  Fed.  381,  24  Am.  Bankr.  Rep.  62; 
Reed  v.  Eauitable  Trust  Co.,  (1902)  8  Ain. 
Bankr.  Rep.  242f,  ll5  Ga.  780,  42  S.  E.  102. 
And  see  the  cases  cited  infra,  under  subdivi- 
sion V.  Where  State  Court  Has  Complete 
Jurisdiction. 

Thus  tphere  a  mortgagee  has  obtained  a 
judgment  for  foreclosure  and  sale  in  d  state 
court  before  the  institution  of  proceedings  in 
bankruptcy  against  the  mortgagor,  and  the 
court  of  bankruptcy  is  satisfied  that  the  mort- 
gaged propierty  will  not  sell  for  enough  to 
pay  the  mortgage  debt,  whether  sold  under 
authority  of  the  state  court  or  by  the  trustee 
in  bankruptcy,  and  that  the  mortgagee  has 
no  intention  to  delay  the  sale  unreasonably 
or  ptevent  the  property  bringing  a  fair  price, 
proceedings  in  the  state  court  will  not  be 
stayed,  nor  will  the  bankruptcy  court  take 
control  of  the  property  for  the  purpose  of  a 
sale  by  the  trustee.  In  re  Holloway,  (D.  C. 
Ky.  1899)  93  Fed.  638,  1  Am.  Bankr.  Rep. 
659.  See  also  Heatli  v.  Shaffer,  (N.  D.  ta. 
1899)  93  Fed.  647,  2  Am.  Bankr.  Rep.  98; 
In  re  McKane,  (E.  D.  N.  Y.  1907)  162  Fed. 
733,  18  Am.  Bankr.  Rep.  594. 

So,  also,  it  has  been  held  that  a  court  of 
bankruptcy  has  no  jurisdiction  to  enjoih  the 
sale  of  property  on  a  judgment'  rendered  in 
a  state  court,  enforcing  mortgage  liens  of  a 
date  long  prior  to  four  months  preceding  the 
filing  of  the  petition  or  adjudication  of  ttie 
raor^agor  as  a  bankrupt.  Saihple  v.  Beas- 
ley, (C.  0.  A.  5th  Cir.  1908)  158  Fed.  607,  20 
Am.  Bankr.  Rep.  164;  Ifi  re  McKane,  (E.  D. 
N.  Y.  1907),  168  Ffed.  647,  18  Am.  Bankr. 
Rep.  594;  In  re  Lattimer,  (E.  ft  Pa.  1909) 
174  Fed.  824,  23  Am.  Bankr.  Rep.  388.  See 
also  In  re  Easley,  (W.  D.  Va.  1898)  93  Fed. 
419,  1  Am.  Bankr.  Rep.  715. 

Bnt,  where  the  facts  warrant  it,  the  trus- 


tee will  be  permitted,  or  directed,  to  inter- 
vene in  a  foreclosure  suit  in  the  state  court. 
Heath  p.  Shaffer,  (N.  D.  la.  1899)  93  Fed. 
647,  2  Am.  Bankr.  Rep.  98;  In  re  l*orter, 
(D.  C.  Ky.  1901)  109  Fed.  Ill,  6  Am.  Bankr. 
Rep.  259. 

V.  Whebe  Stats  Coubt  Has  Complete 

JUBISDICTION. 

The  court  of  bankruptcy  will  not  stay 
proceedings,  institutea  in  a  state  court,  where 
it  appears  that  the  state  court  has  acquired 
complete  jurisdiction  over  the  subject-matter 
of  the  action  and  the  parties  thereto.  Met- 
calf  p.  Barker,  (1902)  187  U.  S.  105,  23  S. 
Ct.  67,  47  U.  S.  (L.  ed.)  122,  9  Am.  Bankr. 
Rep.  36;  Pickens  r.  Roy,  (1902)  187  U.  S. 
177,  23  S.  Ct.  78,  47  U.  S.  (L.  ed.)  128,  9 
Am.  Bankr.  Rep.  47;  Carter  v.  Hobbs,  (D.  C. 
Ind.  1899)  92  Fed.  594,  1  Am.  Bankr.  Rep. 
216;  In  re  Price,  (S.  D.  N.  Y.  1899)  92  Fed. 
987,  1  Am.  Bankr.  Reo.  606;  Keegan  p.  King, 
(D.  C.  Ind.  1899)  96  Fed.  768,  3  Am.  Bankr. 
Rep.  79;  In  re  Russell,  (C.  C.  A.  2d  Cir. 
1900)  101  ted.  248,  3  Am.  Bankr.  Rep.  668; 
In  re  Gerdes,  (S.  D.  Ohio  1900)  102  Fed. 
318,  4  Am.  Bankr.  Rep.  346;  In  re  Horton, 
(C.  C.  A.  8th  Cir.  1900)  102  Fed.  986,  4  Am. 
Bankr.  Rep.  486 ;  In  re  Seebold,  ( C.  C.  A.  6th 
C'lt.  1901)  105  Fed.  910,  5  Am.  Bankr.  Rep. 
358;  Pickens  v.  Dent,  (C.  C.  A.  4th  Cir.  1901) 
106  Fed.  653,  6  Am.  Bankr.  Rep.  644;  In  re 
Franklin,  (D.  C.  Mass.  1901)  106  Fed.  666,  6 
Am.  Bankr.  llep.  285;  In  re  Neely,  (S.  D. 
N.  Y.  1901)  108  Fed.  371,  5  Am.  Bankr.  Rep. 
836,  (C.  C.  A.  2d  Cir.  1902)  113  Fed.  210,  7 
Ain.  Bankr.  Rep.  ^12;  In  re  Shoemaker,  (W. 
D.  Va.  1902)  112  Fed.  648,  7  Am.  Bankr. 
Rep.  437;  In  re  Wells,  (W.  D.  Mo.  1902)  114 
Fed.  222,  8  Am.  :bankr.  Rep.  75;  National 
Bank  of  Republic  v.  Hobbs,  (S.  D.  Ga.  1901) 
118  Fed.  626,  9  Am.  Bankr.  Rep.  190;  White 
r.  ThompsoM,  (5th  Cir.  1903)  119  Fed.  868, 
36  C.  C.  A.  398,  9  Am.  Brinkr.  Rep.  653;  In  re 
Kanter,  (C.  C.  A.  2d  Cir.  1903)  121  Fed. 
984,  9  Am.  Bankr.  Rfep.  372;  In  re  Spitzer, 
(C.  C.  A.  2d  Cir.  1904)  130  Fed.  879,  12  Am. 
Banki*.  Rep.  346;  Tennessee  Producer  Marble 
Co.  V.  Grant,  (C.  C.  A.  3d  Cir.  1905)  135 
Fed.  322,  14  Am.  Bankr.  Rep.  288 ;  Linstroth 
Wagon  Co.  v.  Ballew,  (C.  C.  A.  5th  Cir.  1907) 
149  Fed.  960.  18  Am.  Bankr.  Rep.  23;  Sample 
V.  Beaaley,  (C.  C.  A.  6th  Cir.  1908)  158  Fed. 
607,  20  Am.  Bankr.  Rep.  164;  In  re  McKane, 
(E.  D.  N.  Y.  1907)  158  Fed.  647,  18  Am. 
Bankr.  Rep.  594;  Orr  r.  Trihbl?.  (S.  D.  Gn. 
1907)  158  Fed.  897,  19  Am.  Bankr.  Rep.  849; 
In  re  Bliiestone,  (N.  D.  W.  Va.  1909)  174 
Fed.  53,  23  Am.  Bankr.  Rep.  264 ;  In  re  New 
England  Breeders'  Club^  (D.  C.  N.  H.  1910) 
175  Fed.  501;  tn  re  Rohrer,  (C.  C.  A.  6th 
Cir.  1910)  24  Am.  Bankr.  Rep.  52.  And  see 
the  cases  cited,  supra^  under  subdivision  IV. 
Stay  of  Proceedings  on  Valid  tiens. 

The  teasoh  why  the  bankruptcy  cOuri  icilt 
refrain  from  interfering  with  proceedings  in 
a  statp  court,  and  Anticipate  its  judgment,  is 
the  obligation  of  the  ddmity  necessary  to  be 
observed  to  avoid  conflict  between  the  state 
and  federal  courts;  but  this  reasoh  would  t)^ 
wanting  if  the  other  court  waived  its  priority 
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of  right  to  posaesaion.     In  re  E.  A.  Kinaey 
Co.,  (C.  a  A.  0th  Cir.  1911)  184  Fed.  694. 

Considering  the  peculiar  character  of  our 
government,  and  keeping  in  view  the  for- 
bearanee  which  courts  of  co-ordinate  juris- 
diction exercise  towards  each  other,  it  fol- 
lows that  the  court  which  first  obtains  right- 
ful jurisdiction  over  the  subject-matter  of  a 
Gontroversj  must  be  permitted  to  proceed 
therein  to  final  judgment.  The  federal  courts 
will  not  interfere  with  the  administration  of 
affairs  lawfully  in  the  custody  and  jurisdic- 
tion of  a  state  court,  nor  will  they  permit 
the  courts  of  the  states  to  interfere  concern- 
ing litigation  rightfully  submitted  to  th«  de- 
cision of  the  courts  of  the  United  States. 
The  Bankrupt  Act  does  not  in  the  least 
modify  this  rule,  but  with  unusual  careful- 
ness guards  it  in  all  of  its  detail,  provided 
the  suit  pending  in  the  state  court  was  in- 
stituted more  than  four  months  before  the 
District  Court  of  the  United  States  had  ad- 
judicated the  bankruptcy  of  the  party  entitled 
to,  or  interested  in,  the  subject-matter  of  such 
controversy.  Pickens  r.  Dent,  (C.  C.  A.  4th 
Cir.  1901)  106  Fed.  653,  5  Am.  Bankr.  Rep. 
644;  In  re  Rohrer,  (C.  C.  A.  6th  Cir.  1910) 
177  Fed.  381,  24  Am.  Bankr.  Rep.  52. 

Mere  inteiett  of  trustee  does  not  oust  Jn- 
riadiction  of  state  court.  —  The^  mere  fact 
that  a  trustee  in  bankruptcy  may  be  inter- 
ested in  the  result  of  litigation  which  is 
pending  between  third  parties  in  a  state 
court  does  not  entitle  him  to  have  the  pro- 
ceedings in  such  action  stayed,  as  between 
such  third  parties,  and  to  have  the  contro- 
versy transferred  for  adjudication  to  the 
bankrupt  court.  In  re  Horton,  (C.  C.  A. 
8th  Cir.  1900)  102  Fed.  986,  4  Am.  Bankr. 
Rep.  '486. 

t^t  to  set  aside  fraudulent  deed.  — A  suit 
to  enjoin  the  further  prosecution  in  a  state 
court  of  a  long  pending  suit  by  a  judgment 
creditor  to  have  a  deed  set  aside  as  fraudu- 
lent, and  the  property  described  therein  sold 
and  the  proceeds  applied  to  the  payment  of 
the  judgment  and  the  satisfaction  of  the  liens 
existing  against  the  property,  is  not  within 
the  jurisdiction  of  a  court  of  bankruptcy, 
especially  where  instituted  by  the  bankrupt 
him«»lf.  Pickens  v,  Roy,  (1902)  187  U.  S. 
177.  23  S.  Ct.  78,  47  U.  S.  (L.  ed.)  128,  9 
Am.  Bankr.  Rep.  47.  See  also  National  Bank 
of  Republic  r.  Hobbs,  (S.  D.  Ga.  1901)  118 
Fed.  626,  9  Am.  Bankr.  Rep.  190. 

Proceeding  commenced  prior  to  enactment 
of  bankruptcy  law.  —  A  court  of  bankruptcy 
is  without  juriRdiction  to  enjoin  further  pro- 
ceedings, under  the  jud<:rment  of  a  state  court, 
in  a  judgment  creditor's  action  commenced 
before  the  passage  of  the  Bankruptcy  Act. 
Metcalf  V.  Barker,  (1902)  187  U.  S.  165,  23 
S.  Ct.  67,  47  U.  S.  (L.  ed.)  122,  9  Am.  Bankr. 
Rep.  36. 

Suit  to  determine  ownership  of  property 
not  cUimed  by  bankrupt's  estate.  —  A  court 
of  bankruptcy  is  without  authority  to  enjoin 
a  suit  in  a  state  court  to  recover  property 
from  one  claiming  to  have  purchased  the  same 
from  a  bankrupt's  trustee,  where  such  prop- 
erty was  not  claimed  nor  scheduled  by  the 
bankrupt,  nor  in  fact  sold  by  the  trustee, 
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and  the  bankruptcy  court,  therefore,  never 
had  any  jurisdiction  over  it  or  to  determine 
its  ownership.  In  re  Bluestone,  (N.  D.  W. 
Va.  1909)  174  Fed.  53,  23  Am.  Bankr.  Rep. 
264. 

VT.  Stat  iob  PaoraonoN  of  Absets. 

As  a  general  rule  a  court  of  bankruptcy 
will  grant  an  injunction  to  restrain  the  dis- 
position of,  or  interference  with,  the  assets 
of  the  bankrupt  estate;  and,  for  a  like  pur- 
pose, proceedings  pending  in  other  courts  may 
be  stayed.  Leidigh  Carriage  Co.  o.  Stengel, 
(C.  C.  A.  6th  Cir.  1899)  95  Fed.  637,  2  Am. 
Bankr.  Rep.  385;   In  re  Klein,    (N.  D.  111. 

1899)  97  Fed.  31,  3  Am.  Bankr.  Rep.  174; 
In  re  Schloerb,  (E.  D.  Wis.  1800)  07  Fed. 
326,  3  Am.  Bankr.  Rep.  224;  In  re  Chambers, 
(D.  C.  R.  I.  1900)  08  Fed.  865,  3  Am.  Bankr. 
Rep.  537;  /f>  re  Russell,   (C.  C.  A.  2d  Cir. 

1900)  101  Fed.  248,  3  Am.  Bankr.  Rep.  658; 
In  re  Emslie,  (C.  C.  A.  2d  Cir.  1900)  102 
Fed.  201,  4  Am.  Bankr.  R^p.  126;  In  re  Riker, 
(S.  D.  N.  Y.  1901)  107  Fed.  06,  5  Am.  Bankr. 
Rep.  720;  In  re  Kleinhans,  (W.  D.  N.  Y. 
1902)  113  Fed.  107,  7  Am.  Bankr.  Rep.  604; 
Beach  r.  Macon  iG^rocery  Co.,  (C.  C.  A.  5th 
Cir.  1902)  116  Fed.  143,  8  Am.  Bankr.  Rep. 
76  i;  National  Bank  of  Republic  r.  Hobbs, 
(S.  D.  Ga.  1901)  118  Fed.  626,  9  Am.  Bankr. 
Rep.  190;  In  re  Eastern  Commission,  etc., 
Co.,  (D.  C.  Mass.  1904)  129  Fed.  847,  12  Am. 
Bankr.  Rep.  305;  In  re  Vastbinder,  (M.  D. 
Pa.  1904)  132  Fed.  718.  13  Am.  Bankr.  Rep. 
148;  In  re  Lines,  (M.  D.  Pa.  1903)  133  Fed. 
803,  13  Am.  Bankr.  Rep.  318;  In  re  Jersey 
Island  Packing  Co.,  (C.  C.  A.  9th  Cir.  1905) 
138  Fed.  625,  14  Am.  Bankr.  Rep.  689;  In  re 
Baughman,  (M.  D.  Pa.  1905)  138  Fed.  742, 
15  Am.  Bankr.  Rep.  23;  In  re  Van  Buren, 
(S.  D.  N.  Y.  1908)  164  Fed.  883,  20  Am. 
Bankr.  Rep.  896;  New  River  Coal  Land  Co. 
F.  Ruffner,  (C.  C.  A.  4th  Cir.  1908)  165  Fed. 
881;  In  re  Schwartzman,  (D.  C.  S.  C.  1909) 
167  Fed.  399,  21  Am.  Bankr.  Rep.  885;  In  re 
Berkowitz,  (D.  C.  N.  J.  1908)  173  Fed.'  1013, 
22  Am.  Bankr.  Rep.  233;  In  re  Kimmel,  (E. 
D.  Pa.  1010)  183  Fed.  665;  Matter  of  Poll- 
man,  (S.  D.  N.  Y.  1906)  16  Am.  Bankr.  Rep. 
144. 

An  assignee  for  the  benefit  of  creditors  may 
be  enjoined  from  disposing  of  the  assets  of 
the  bankrupt  in  his  hands,  and  required  to 
hold  the  same  subject  to  the  orders  of  the 
court  in  bankruptcy.  In  re  GutwiUig,  (C. 
C.  A.  2d  Cir.  1899)  92  Fed.  337,  1  Am.  Bankr. 
Rep.  388;  Leidi<;h  Carriage  Co.  r.  Stengel, 
(C.  C.  A.  6th  CTir.  1899)  95  Fed.  637,  2  Am. 
Bankr.  Rep.  385. 

Disposal  of  property  conveired  in  fraud  of 
creditors  may  1^  staired.  ~  Where  an  insol- 
vent debtor,  who  has  conveyed  all  his  prop- 
erty to  a  trustee,  with  directions  to  sell  the 
same  and  distribute  the  proceeds  to  the  cred- 
itors of  the  grantor,  is  adjudged  bankrupt  in 
involuntary  proceedings,  on  the  ground  that 
such  conveyance  was  intended  to  delay  and 
defraud  creditors,  the  court  of  bankruptcy, 
pending  the  appointment  of  a  trustee,  may 
enjoin  the  trustee  under  the  deed  from  dis- 
posing of  the  property,  or  exercising  any  of 
the  powers  given  nim  by  the  deed  except  to 
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hold  po8S€S8ioii  of  the  property  and  preserve 
it.  Rumsey,  etc.,  Co.  v.  Novelty,  etc.,  Mfg. 
Co.,  (£.  D.  Mo.  1899)  99  Fed.  699,  3  Am. 
Bankr.  Rep.  704. 

Suits  to  establish  claim  against  assets. — 
The  court  of  bankruptcy,  on  petition  of  the 
trustee,  will  enjoin  the  prosecution  of  an  ac- 
tion brought  by  a  claimant  against  the  trus- 
tee, in  a  state  court,  to  establish  a  claim  to 
the  assets  of  the  estate.  Keegan  t\  King, 
(D.  C.  Ind.  1899)  96  Fed.  758,  3  Am.  Bankr. 
Rep.  79;  In  re  Gutman,  (S.  D.  N.  Y.  1902) 
114  Fed.  1009,  8  Am.  Bankr.  Rep.  252. 

Stay  of  proceedings  to  impose  lien  on  as- 
sets.—  Proceedings  in  a  state  court,  insti- 
tuted to  impose  a  lien  on  certain  of  the  bank- 
rupt's property,  may  be  stayed.  New  River 
Coal  Land  Co.  v.  Ruffner,  (4th  Cir.  1908) 
165  Fed.  881,  91  C.  C.  A.  559,  21  Am.  Bankr. 
Rep.  474. 

Foreclosure  stayed.  —  Where  a  creditor, 
claiming  a  mechanic's  lien  on  property  of  the 
bankrupt  over  which  the  court  of  baidcruptcy 
has  acquired  jurisdiction,  brings  an  action  in 
a  state  court  for  the  foreclosure  of  such  lien 
without  leave  of  the  bankruptcy  court,  it 
is  an  unwarrantable  interference  with  the  as- 
sets of  the  estate  in  the  custody  of  the  latter 
court,  and  the  further  prosecution  of  such 
action  will  be  stayed.  In  re  Emslie,  (C.  C. 
A.  2d  Cir.  1900)  102  Fed.  291,  4  Am.  Bankr. 
Rep.  126. 

A  preferential  mortgagee  may  be  enjoined 
from  selling  or  otherwise  disposing  of  the 
property  pending  the  adjudication  m  bank- 
ruptcy; and  it  is  immaterial  that  the  mort- 
gage was  given  to  secure  a  debt  contracted 
in  good  faith  before  the  passage  of  the  Bank- 
ruptcy Act.  In  re  Nathan,  (D.  C.  Nev. 
1899)  92  Fed.  590. 

Bankrupt's  landlord  restrained  from  inter- 
fering with  leased  premises.-^ A  court  of 
bankruptcy  has  power  to  restrain  a  landlord 
from  interfering  with,  the  possession,  by  a 
trustee,  of  a  store  occupied  by  the  bankrupt 
under  an  unexpired  lease,  and  which  contains 
a  valuable  stock  of  goods,  until  the  trustee 
has  had  a  reasonable  time  to  dispose  of  the 
same,  where  they  cannot  be  removed  without 
serious  loss  to  the  estate,  on  the  giving  of  a 
bond  to  protect  the  landlord  from  Toss.  In  re 
Schwartzman,  (D.  C.  S.  C.  1909)  167  Fed. 
399,  21  Am.  Bankr.  Rep.  885.  See  also  In  re 
Lines,  (M.  D.  Pa.  1903)  133  Fed.  803,  13  Am. 
Bankr.  Rep.  318. 

In  In  re  Kimmel,  (E.  D.  Pa.  1910)  183 
Fed.  665,  it  appeared  that  the  bankrupt  was 
a  lessee  for  a  term  of  five  years,  and  that  his 
trustee  received  an  offer  for  the  unexpired 
term,  and  the  good  will  of  the  business,  to- 
gether with  certain  personal  property,  and 
that  the  referee  ordered  the  acceptance  of 
such  offer;  and  it  was  held  that,  pending  the 
offer  and  its  acceptance,  dispossession  pro- 
ceedings. Instituted  by  the  landlord  in  a 
state  court,  might  be  restrained. 

And  where  a  receiver  was  appointed  to  take 
charge  of  the  assets,  and  prior  to  his  quali- 
fication the  bankrupt's  lessors  instituted 
summary  proceedings  in  the  state  court  to 
recover  the  leased  premises  which  contained 
sueh  assets,  but  no  possession  had  been  ob- 


tained prior  to  the  qualification  of  the  re- 
ceiver, it  was  held  that  the  receiver  was  en- 
titled to  an  injunction  restraining  the  sum- 
mary proceedings.  In  re  Kleinhans,  (W.  D. 
N.  Y.  1902)  113  Fed.  107,  7  Am.  Bankr.  Rep. 
604. 

VII.  Stay  in  Otheb  Cases. 

Stay  in  aid  of  jurisdiction.  —  In  many  in- 
stances the  granting  of  a  stay  of  proceedings, 
instituted  in  another  court,  nas  been  deemed 
to  be  necessary  for  the  protection  of  the  bank- 
ruptcy proceedings  and  in  order  to  give  effect 
to  the  statute;  and  where  this  element  ap- 
pears a  stay  will  be  allowed.  Lea  v,  George 
M.  West  Co.,  (E.  D.  Va.  1899)  91  Fed.  237, 
1  Am.  Bankr.  Rep.  261;  In  re  Basch,  (S.  D. 
N.  Y.  1899)  97  Fed.  761,  3  Am.  Bankr.  Rep. 
235;  In  re  Emslie,  (C.  C.  A.  2d  Cir.  1900) 
102  Fed.  291,  4  Am.  Bankr.  Rep.  126;  In  re 
Kleinhans,  (W.  D.  N.  Y.  1902)  113  Fed.  107, 
7  Am.  Bankr.  Rep.  604;  In  re  Gutman,  (S. 
D.  N.  Y.  1902)  114  Fed.  1009,  8  Am.  Bankr. 
Rep.  252;  In  re  WoUock,  (N.  D.  111.  1903) 
120  Fed.  516,  9  Am.  Bankr.  Rep.  685;  In  re 
Mustin,  (N.  D.  Ala.  1908)  165  Fed.  506,  21 
Am.  Bankr.  Rep.  147. 

And  see  also  White  v,  Schloerb,  (1900)  178 
U.  S.  542,  20  S.  Ct.  1007,  44  U.  S.  (L.  ed.) 
1183,  4  Am.  Bankr.  Rep.  178,  wherein  it  was 
held  that  after  an  adjudication  in  bank- 
ruptcy, an  action  in  replevin  cannot  be  com- 
menced and  maintained  against  the  bankrupt 
to  recover  property  in  the  possession  of,  and 
claimed  by,  the  bankrupt,  at  the  time  of  the 
adjudication,  which  propertv  was  in  the  pos- 
session of  a  referee  in  bankruptcy  when  tiie 
action  of  replevin  was  begun. 

Stay  of  proceedings  annulled  by  adjudica- 
tion.—  A  court  of  bankruptcy  will  stay,  on 
request,  all  further  action  in  the  state  courts 
on  such  proceedings  as  are  annulled  under 
the  provisions  of  subdivisions  c  or  /  of  sec- 
tion 67.  Bear  v.  Chase,  (C.  C.  A.  4th  Cir. 
1900)  99  Fed.  920,  3  Am.  Bankr.  Rep.  746; 
In  re  Lesser,  (S.  D.  N.  Y.  1900)  100  Fed. 
433,  3  Am.  Bankr.  Rep.  758;  In  re  Tune,  (N. 
D.  Ala.  1902)  115  Fed.  906,  8  Am.  Bankr. 
Rep.  285;  In  re  Walsh,  (N.  D.  la.  1908)  159 
Fed.  560,  20  Am.  Bankr.  Rep.  472.  See  also 
In  re  Nathan,  (D.  C.  Nev.  1899)  92  Fed. 
690;  Rumsey,  etc.,  Co.  v.  Novelty,  etc.,  Mfg. 
Co.,  (E.  D.  Mo.  1899)  99  Fed.  699,  3  Am. 
Bankr.  Rep.  704.  And  see  the  annotation 
under  section  67/". 

Stay  of  action  directed  against  exempt 
property.  —  Where  a  creditor  of  a  bankrupt 
holds  a  written  waiver  of  exemptions,  which 
is  permitted  by  the  law  of  the  state,  the 
court  of  bankruptcy  should  not,  on  applica- 
tion of  the  bankrupt,  enjoin  him  from  prose- 
cuting an  attachment  suit  in  a  state  court 
against  property  claimed  by  the  bankrupt  as 
exempt,  at  least  not  longer  than  until  the 
propertrr  shall  have  been  set  aside  as  exempt 
by  the  trustee,  the  validity  of  the  waiver  be- 
ing a  matter  immaterial  to  the  court  of  bank- 
ruptcy, and  one  for  the  state  court  to  de- 
termine. B.  F.  Roden  Grooerv  Co.  v.  Bacon, 
(C.  C.  A.  5th  Cir.  1904)  13*3  Fed.  515,  13 
Am.  Bankr.  Rop.  251.     See  also  Say  re  First 
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Nat.  Bank  \>.  Bartlett,    (Pa.   1908)   21   Am. 
Bankr.  Rep.  88. 

Stay  of  suits  brought  against  ofBceis. — 
Where  a  receiver  in  bankruptcy  acts  as  an 
officer  of  the  court  in  the  administration  of 
the  estate,  the  bankruptcy  court  has  juris- 
diction to  determine  the  validity  of  his  acts, 
even  to  the  extent  of  preventing  an  action  at 
law  by  one  who  is  raising  no  question  and 
relying  on  no  right  which  is  not  within  the 
jurisdiction  of  the  bankruptcy  court  in  the 
bankruptcy  proceeding,  the  parties  being  the 
same;  but  such  court  has  no  jurisdiction  to 
prevent  the  maintenance  of  an  action  against 
the  receiver  to  enforce  a  liability  in  personam 
against  him  for  acts  done  beyond  the  scope 
of  his  authority.  In  re  S-pechler,  (£.  D. 
N.  Y.  1911)  185  Fed.  311.  And  see  to  the 
3ame  effect  In  re  Kanter,  (C.  C.  A.  2d  Cir. 
1903)  121  Fed.  984,  9  Am.  Bankr.  Rep.  372. 
See  also  In  re  Russell,  (C.  C.  A.  2d  Cir. 
1900)  101  Fed.  251,  3  Am.  Bankr.  Rep.  658; 
In  re  Spitzer,  (C.  C.  A.  2d  Cir.  1904)  130 
Fed.  879,  12  Am.  Bankr.  Rep.  346;  In  re 
Kalb.,  etc,,  Mfg.  Co.,  (C.  C.  A.  2^  Cir.  1908) 
165  Fed.  895,  21  Am.  Bankr.  Rep.  393. 

Stay  to  prevent  bankrupt's  arrest.  — It  is 
the  duty  of  the  judge  or  referee,  charged  with 
the  administration  of  the  bankruptcy  law,  to 
stay  proceedings  in  a  state  court  which  will, 
or  may,  result  in  the  arrest  and  imprison- 
ment of  the  bankrupt  during  the  pendency 
of  proceedings  in  which  he  is  the  bankrupt; 
and  this  is  true  even  though  such  arrest  and 
imprisonment  might  be  a  contempt  of  court, 
and  the  bankrupt  still  have  the  right  to  a 
discharge  from  custody  through  habeas 
corpus.  In  re  Grist,  (N.  D.  N.  Y.  1898)  1 
Am.  Bankr.  Rep.  89.  And  see  the  annotation 
under  section  9a,  9upra,  p.  529. 

VIII.  Vacating  Stay. 

When  stay  will  be  vacated.  —  A  stay  order 
restraining  the  prosecution  of  an  action 
against  a  bankrupt,  entered  under  section  11a, 
is  in  its  nature  temporary  only,  and  should 
ordinarily  be  vacated  as  a  matter  of  course, 
on  application  of  the  creditor,  after  the  bank- 
rupt has  been  discharged.     In  re  Rosenthal, 


(S.  D.  N.  Y.  1901)  108  Fed.  368,  5  Ap. 
Bankr.  Rep.  799. 

By  the  terms  of  the  statute  the  stay  is 
granted  only  for  the  time  during  which  the 
question  of  discharge  may  be  open  and  pend- 
ing. If  a  discharge  is  de^ied,  or  tbe  t|me 
for  asking  one  is  allowed  to  expire  witho^t 
making  the  application  therefor,  ther^  is  no 
occasion  for  a  stay.  I{  the  discharge  is 
granted,  the  right  of  action  is  brought  under 
its  effect  and  the  bax^rupt  is  entitled  to  its 
protection  by  proper  legal  remedies.  The 
vacation  of  the  stay,  fiowever,  should  be  made 
without  prejudice  to  the  rights  of  the  bank- 
rupt under  the  discharge.  In  re  Flanilers, 
(D.  C.  Vt.  1903)  121  Fed.  936,  10  Am.  Bankr. 
Rep.  379. 

vacation  as  to  persons  not  within  juris- 
diction.—  A  motion  to  vacate  a  stay  will  be 
granted  in  so  far  as  the  stay  applies  to  per- 
sons outside  of  the  territorial  jurisdiction  of 
the  court,  and  not  personally  subjeci  to  its 
orders  within  the  jurisdiction.  In  re  Isaac 
Harris  Co.,  (E.  D.  N.  Y.  1909)  173  Fed.  735, 
23  Am.  Bankr.  Rep.  237. 

Vacation  to  pen^it  sale  of  property.  — 
Where  a  bankrupt  owned  a  remainder  inter- 
est in  certain  real  property  in  the  hands  of 
trustees  subject  to  a  valid  judgment  lien  on 
the  bankrupt's  interest,  and  it  did  not  appear 
that  the  trustee  could  obtain  a  sufficient 
amount  for  the  bankrupt's  rights  in  the 
estate  in  the  remainder  to  justify  a  direction 
that  the  trustee  attempt  to  sell  such  rights 
and  pay  off  the  undisputed  li^n  of  the  judg- 
ment creditor,  a  stay  precluding  the  creditor 
from  proceeding  to  enforce  the  judgment 
against  such  remainder  will  be  vacated,  sub- 
ject to  the  right  of  the  trustee  to  join  in 
any  proceeding  taken  by  the  creditor,  or  to 
protect  any  equity  which  might  i^ris^.  In  re 
Arden,  (E.  D.  N.  Y.  1911)  188  Fed.  475. 

Vacation  to  ipermit  proceedings  for  con- 
tempt.—  A  stay  of  proceedings  against  the 
bankrupt  in  the  state  court  will  be  vacated 
so  as  to  permit  creditors  to  move  the  State 
court  to  punish  the  bankrupt  for  contempt 
committed  prior  to  the  filing  of  the  bank- 
ruptcy petition.  In  re  Sims,  (S.  D.  N.  Y. 
1910)  176  Fed.  645,  23  Am.  Bankr.  Rep.  899. 


b  [Appearance  of  trustee,]  The  court  may  order  the  trustee  to  enter  his 
appearance  and  defend  any  pending  suit  against  the  bankrupt  [(1898)  SO 
Stat.  L.  5^9.  ] 

Intervention  by  trustee  may  be  allowed.  — 
Under  the  express  terms  of  section  116,  the 
court  may  order  the  trustee  to  enter  his  ap- 
pearance and  defend  any  suit  pendinfi^  against 
the  bankrupt.  Heath  v.  Shaffer,  (N.  P.  la. 
1899)  93  Fed.  647,  2  Am.  Bankr.  Rep.  98; 
In  re  Klein,  (N,  D.  111.  1899)  97  Fed.  31,  3 
Am.  Bankr.  Rep.  174;  In  re  Porter,  (D.  C. 
Ky.  1901)  109  Fed.  Ill,  6  Am.  Bankr.  Rep. 
259;  Des  Moines  Say.  Bank  v.  Morgan  Jew- 
elry Co.,  (1904)  12  Am.  Bankr.  Rep.  781,  123 
la.  432,  99  N.  W.  121;  Conti  V,  Sunseri,  (Pa. 
1907)   18  Am.  Bankr.  Rep.  891. 

Allowance  discretionary,  —  Suits  be^un 
against  a  bankrupt  before  the  latter's  bank- 
ruptcy may  be  defended  or  stayed,  in  the  dis- 


cretion of  the  bankruptcy  court,  according 
as  the  interests  of  the  bankrupt's  creditors 
shall  require.  In  re  St.  Albans  Foundry 
Co.,  CD.  C.  Vt.  IfilOO)  4  Am.  Bankr.  Rep. 
594.  See  also  Victor  Talking  Maeh.  Co.  v. 
Hawthorne,  etc.,  Mfg.  Co.,  (E.  D.  Pa.  1909) 
173  Fed.  617,  23  Am.  Bankr.  Rep.  234. 

Intervention  in  attachment  suits.  —  ^MlerG 
creditors  of  an  insolvent  debtor  sue  out  at- 
tachments on  his  property  in  a  state  court, 
and  cause  the  same  to  foe  sold  thereunder  and 
the  proceeds  paid  into  court,  and  within  four 
months  thereafter  he  is  adjudged  bankrupt 
on  a  petition  alleging  such  attachments  to  be 
preferential  and  to  constitute  acts  of  bank- 
ruptcy, an  intervening  petition  ftled  by  the 
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trustee  in  bankruptcy  in  tbe  state  court 
■hould  be  limited  to  a  demand  for  the  pro- 
ceeds of  sale  remaining  in  court.  Bear  v. 
Chase,  (C.  C.  A.  4th  Cir.  1900)  99  Fed.  920, 
3  Am.  Bankr.  Rep.  746. 

The  fact  that  a  warrant  of  attachment  has 
been  levied  upon  the  property  of  the  bank- 
rupt does  not  authorise  the  trustee  in  bank- 
ruptcy to  intervene,  in  tlie  action  in  v^hich 
attachment  issued,  for  the  purpose  of  obtain- 
ing possession  of  the  attached  property.  Jew- 
ett  V,  Huffman,  (1905)  13  Am.  Bankr.  Rep. 
738,  14  N.  D.  110,  103  N.  W.  408. 

An  order  of  the  bankruptcy  court,  permit- 
ting intervention,  but  leaving  the  question  of 
the  effect  and  validity  of  the  attachments  to 
be  determined  in  the  state  court,  is  erroneous. 
Bear  v.  Chase,  (C.  C.  A.  4th  Cir.  1900)  99 
Fed.  920,  3  Am.  Bankr.  Rep.  746. 

Intervention  to  protect  assets.  —  Where,  at 
the  time  of  an  adjudication  in  bankruptcy, ' 
property  of  the  bankrupt  is  in  the  hands  of  a 
receiver  appointed  by  a  state  court  in  a  suit 
brought  against  the  bankrupt  by  a  judgment 
creditor,  the  trustee  in  bankruptcy,  when 
appointed,  should  intervene  in  such  suit  in 
the  state  court,  by  petition,  for  the  protection 
of  the  interests  of  the  general  creditors  of  the 
estate.  In  re  Klein,  (N.  D.  111.  1899)  97  Fed. 
31,  3  Am.  Bankr.  Rep.  174. 

Intervention  does  not  oust  jurisdiction  of 
state  court.  —  A  trustee  in  bankruptcy  by 
intervening  in  an  action  to  enforce  a  specific 
lien  upon  an  insolvent,  pending  in  a  state 
court,  cannot  thereby  oust  the  jurisdiction  of 
the  court.  Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.,  (1904)  12  Am.  Bankr.  Rep.  781, 
123  la.  432,  99  N.  W.  121. 

Effect  of  state  statutes  and  rules  of  prac- 
tice on  intervention.  —  The  bankruptcy  law, 
however  mandatory  it  may  be,  does  not  con- 
trol the  practice  in  state  courts,  and  was  not 


intended  to  do  so.  If  an  order  be  made,  un- 
der section  11&,  commanding  tbe  trustee  to 
intervene  in  a  state  court  in  an  action  to 
which  the  bankrupt  is  a  party,  the  trustee 
performs  his  full  duty  wben  he  makes  a 
proper  application  to  such  state  court  to  be 
let  into  the  action  therein  pending.  In  dis- 
posing of  such  an  application  the  state  stat- 
utes and  rules  of  practice  must  necessarily 
govern  the  same  as  when  any  other  party  in- 
vokes the  court's  jurisdiction.  Bank  of  Com- 
merce r.  Elliott,  (Wis.  1901)  6  Am.  Bankr. 
Rep.  409,  following  National  Distilling  Co. 
V.  Seidel,  (1899)  103  Wis.  489,  79  N.  W. 
744. 

The  judgment  of  the  state  court  is  conclu- 
sive on  the  trustee,  where  he  has  intervened 
in  a  suit  pending  therein  by  permission  of 
the  court  of  bankruptcy,  even  though  he  was 
not  a  necessary  party  to  the  suit.  Linstroth 
Wagon  Co.  v.  Ballew,"  (C.  C.  A.  5th  Cir.  1907) 
149  Fed.  960,  18  Am.  Bankr.  Rep.  23.  See 
also  In  re  Skinner,  (N.  D.  la.  1899)  97  Fed. 
190,  3  Am.  Bankr.  Rep.  163  j  In  re  Van  Al- 
styne,  (N.  D.  N.  Y.  1900)  100  Fed.  929;  4 
Am.  Bankr.  Rep.  42;  Des  Moines  Sav.  Bank 
t\  Morgan  Jewelry  Co.,  (1904)  12  Am.  Bankr. 
Rep.  781,  123  la.  432,  99  N.  W.  121. 

Plaintiff  may  make  trustee  party  defend- 
ant. —  Where,  pending  a  suit  in  equity  for 
infringement  of  a  patent  against  a  corpora- 
tion, the  defendant  is  adjudged  a  bankrupt, 
the  complainant  is  entitled  to  file  a  supple- 
mental bill,  making  its  trustee  a  party  de- 
fendant, that  he  may  be  bound  by  a  decree, 
so  far  as  that  result  may  properly  follow, 
whether  or  not  he  will  make  a  defense  being 
a  matter  to  be  determined  by  him  and  the 
bankruptcy  court.  Victor  Talking  Mach.  Co. 
V.  Hawthorne,  etc.,  Mfg.  Co.,  (E.  D.  Pa.  1909) 
173  Fed.  617,  23  Am.  Bankr.  Rep.  234. 


c  [Prosecution  of  suit  by  trustee.^  A  trustee  may,  with  the  approval  of  the 
court,  be  permitted  to  prosecute  as  trustee  any  suit  commenced  by  the  bankrupt 
prior  to  the  adjudication,  with  like  force  and  effect  as  though  it  had  been  com- 
menced by  him.  [(1898)  80  Stat.  L.  6i9.] 


Prosecution  4)f  suit  by  trustee.  —  A  trus- 
tee in  bankruptcy  may,  with  the  approval  of 
the  court,  be  permitted  to  prosecute  any  suit 
commenced  by  the  bankrupt  prior  to  the  ad- 
judication, with  the  same  force  and  effect  as 
though  such  action  had  been  instituted  by 
the  trustee.  In  re  Price,  (S.  D.  N.  Y.  1899) 
92  Fed.  987,  1  Am.  Bankr.  Rep.  606;  Griffin 
V.  Mutual  L.  Ins.  Co.,  (1904)  11  Am.  Bankr. 
Rep.  622,  119  Ga.  663,  46  S.  E.  870;  Hahlo 
V.  Cole,  (1906)  15  Am.  Bankr.  Rep.  591,  112 
App.  Div.  636,  98  N.  Y.  S.  1049;  Kessler  v. 
Herklotz,  (N.  Y.  1909)  22  Am.  Bankr.  Rep. 
207. 

Approval  of  bankruptcy  court  essential.  — 
It  is  improper  for  the  state  court  to  permit 
the  substitution  of  the  trustee  in  bankruptcy 
as  plaintiff  in  an  action  begun  by  the  bank- 
rupt therein,  prior  to  adjudication,  unless  the 
consent  of  the  federal  court  thereto  is  lirst 
obtained  and  affirmatively  shown.  Hahlo  v. 
Cole,   (1906)    15  Am.  Bankr.  Rep.  591,  112 


App.  Div.  636,  98  N.  Y.  S.  1049;  Kessler  i\ 
Herklotz,  (N.  Y.  1909)  22  Am.  Bankr.  Rep. 
267.  See  also  Traders'  Ins.  Co.  v.  Mann, 
(Ga.  1903)  11  Am.  Bankr.  Rep.  269;  Calla- 
han V.  Israel,  (1904)  186  Mass.  383,  71  N.  E. 
812. 

Prosecution  must  be  beneficial.  —  Socti'^n 
11  relates  only  to  actions  in  which  the  estate 
of  the  bankrupt  has  an  interest,  and  which 
may  be  prosecuted  by  the  trustee  for  the  bene- 
fit of  the  creditors.  In  re  Haensell,  (N.  D. 
Cal.  1899)  91  Fed.  355,  1  Am.  Bankr.  Rep. 
286. 

Failure  of  trustee  to  intervene  does  not 
abate  action  against  bankrupt.  —  If  no  trus- 
tee is  appointed,  or  if  the  bankruptcy  court 
does  n6t  consider  it  to  the  interest  of  the  es- 
tate to  permit  the  trustee  to  prosecute  a  suit 
previously  brought  by  the  bankrupt,  the  ac- 
tion does  not  thereby  abate,  nor  is  the  bank- 
rupt's debtor  discharged  from  liability  in  the 
pending  action.    Griffin  v.  Mutual  L.  Ins.  Co., 
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(1904)   11  Am.  Bankr.  Bep.  622,  119  Ga.  064, 
46  S.  £.  870;  Hahlo  f.  Cole,  (N.  Y.  1906)  15 
km.  Bankr.  Bep.  591. 
Coits.  —  The  truBtee  will  not  be  held  liable 


for  costs  in  an  action  wherein  he  has  not  in- 
tervened, and  in  the  prosecution  of  which  he 
has  taken  no  part.  Kessler  v.  Herklotz,  (N. 
Y.  1909)  22  Am.  Bankr.  Rep.  257. 


d  [Time  for  bringing  suit  against  tru8tee.'\  Suits  shall  not  be  brought  by  or 
against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years  after  the  estate 
has  been  closed.  [(1898)  SO  Stat.  L.  5^9.] 


Time  within  which  trustee  may  sue.  —  A 
trustee  in  bankruptcy  may  maintain  an  ac- 
tion to  set  aside  a  conveyance  made  by  the 
bankrupt  at  any  time  within  two  years  after 
the  estate  is  closed,  provided  the  action  was 
not  barred  by  the  state  law  at  the  time  the 
petition  in  bankruptcy  was  filed.  Sheldon 
V.  Parker,  (1902)  11  Am.  Bankr.  Bep.  152, 
66  Neb.  610,  92  N.  W.  923. 

Leave  to  sue  trustee  unnecessary.  —  A  trus- 
tee in  bankruptcy  may  be  sued  without  first 
obtaining  leave  from  the  bankruptcv  court. 
In  re  Smith,  (S.  D.  N.  Y.  1903)  121  Fed. 
1014,  9  Am.  Bankr.  Bep.  603. 

Continuance  of  suit,  brougbt  by  trustee, 
after  closing  estate.  —  A  suit  brought  by  a 
trustee  in  bankruptcy  may,  after  the  estate 
has  been  closed,  be  maintained  by  the  bank- 


rupt for  his  own  benefit,  in  the  name  and  with 
the  consent  of  the  trustee.  Stone  r.  Jenkins, 
(Mass.  1900)  4  Am.  Bankr.  Rep.  568. 

Suits  against  bankrupt  and  receiver  unau- 
thorised.—  Section  11  clearly  indicates  that 
suits  against  a  bankrupt  and  the  receivers 
are  not  to  be  authorized  by  the  court  in  any 
event,  and  not  against  any  one  prior  to  the 
appointment  of  a  trustee  who  is  to  represent 
the  creditors.  In  re  Heim  Milk  Product  Co., 
(N.  D.  N.  Y.  1910)    183  Fed.  787. 

Costs.  —  A  court  of  bnnkruptcy  cannot,  by 
a  summary  order,  require  a  trustee  to  pay  a 
judgment  for  costs  rendered  against  him  in 
another  jurisdiction,  where  there  are  no 
funds  of  the  estate  in  his  hands.  In  re  How- 
ard, (N.  D.  Cal.  1904)  130  Fed.  1004,  12  Am. 
Bankr.  Rep.  462. 


Sec.  12.  Compositions,  when  Confirmed.  —  a  \_When  offer  may  be 
made."]  A  bankrupt  may  offer,  either  before  or  after  adjudication,  tenns  of 
composition  to  his  creditors  after,  but  not  before,  he  has  been  examined  in 
open  court  or  at  a  meeting  of  his  creditors,  and  has  filed  in  court  the  schedule 
of  his  property  and  the  list  of  his  creditors  required  to  be  filed  by  bankrupts. 
In  compositions  before  adjudication  the  bankrupt  shall  file  the  required  sched- 
ules, and  thereupon  the  court  shall  call  a  meeting  of  creditors  for  the  allowance 
of  claims,  examination  of  the  bankrupt,  and  preservation  or  conduct  of  estates, 
at  which  meeting  the  judge  or  referee  shall  preside ;  and  action  upon  the  petition 
for  adjudication  shall  be  delayed  until  it  shall  be  determined  whether  such  com- 
position shall  be  confirmed.  [(Amended  1910)  36  Stat.  L.  839.^ 


Conatruction  of  section  xa.  —  The  provisions 
of  the  Bankruptcy  Act  prescribing  the  requi- 
sites of  a  composition  with  creditors  are  to 
be  strictly  construed  as  against  those  who 
seek  by  this  means  to  deprive  nonassenting 
creditors  of  their  right  to  have  the  debtor's 
property  administered  upon  and  distributed 
m  the  ordinary  course  of  bankruptcy  proceed- 
ings. In  re  Bider,  (N.  D.  N.  Y.  1899)  96 
Fed.  808,  3  Am.  Bankr.  Bep.  178;  In  re  Frear, 
(N.  D.  N.  Y.  1903)  120  Fed.  978,  10  Am. 
Bankr.  Bep.  199. 

Offer  of  composition.  —  Prior  to  the  amend- 
ment of  1910  it  was  held  that  a  composition 
could  not  be  offered  before  the  adjudication; 
but  that  amendment  provides  for  the  offer  of 
a  composition  either  before  or  after  adjudica- 
tion. The  offer  must  be  made  after,  and  not 
before,  the  bankrupt  has  been  examined  in 
open  court  or  at  a  meeting  of  his  creditors, 
and  after  he  has  filed  in  court  the  schedule 
of  his  property  and  a  list  of  creditors  re- 
quired to  be  filed  by  bankrupts.  See  the  fol- 
lowing cases  which  were  decided  prior  to  the 
enactment  of  the   1910  amendment.     In  re 
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Bider,  (N.  D.  N.  Y.  1899)  96  Fed.  808,  3  Am. 
Bankr.  Rep.  178;  In  re  Hilborn,  (S.  D.  N.  Y. 
1900)  104  Fed.  866,  4  Am.  Bankr.  Rep.  741; 
In  re  Frear,  (N.  D.  N.  Y.  1903)  120  Fed.  978, 
10  Am.  Bankr.  Rep.  199. 

To  whom  composition  must  be  offered.— 
A  composition,  to  be  valid,  must  have  been 
offered  by  the  bankrupt  to  all  of  his  general 
creditors,  whether  or  not  they  have  proved 
their  debts  at  the  time  of  the  offer;  and  all 
must  have  a  reasonable  opportunity  to  con- 
sider it.  In  re  Rider,  (N.  D.  N.  Y.  1899)  96 
Fed.  808,  3  Am.  Bankr.  Rep.  178. 

But  secured  creditors  are  not  necessary  or 
proper  parties  to  a  composition  proceeding. 
In  re  Kahn,  (S.  D.  N.  Y.  1902)  121  Fed. 
412,  9  Am.  Bankr.  Rep.  107. 

The  term  "in  open  court**  refers  to  pro- 
ceedings before  the  referee.  In  re  Blood- 
worth-Stembridge  Co.,  (S.  D.  Ga.  1910)  178 
Fed.  372,  24  Am.  Bankr.  Rep.  166. 

The  schedule  provided  for  in  section  xaa 
is  the  schedule  required  by  section  7a  (8) 
to  be  filed  within  ten  days  after  adjudica- 
tion, and  not  schedules  filed  prior  to  adjudi- 
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cation.  In  re  Back  Bay  Automobile  Co.,  (D. 
C.  Mass.  1907)  158  Fed.  679,  19  Am.  Bankr. 
Bep.  83o,  reversing  19  Am.  Bankr.  Rep.  33. 
The  examination  of  the  bankrupt  referred 
to  in  section  12a  is  not  an  examination  of 
the  bankrupt  as  a  witness  on  the  issues 
of  insolvency  and  the  commission  of  acts  of 
bankruptcy  charged,  but  the  examination  to 
which  the  bankrupt  is  required  to  submit  by 
section  7a  (9).  In  re  Back  Bay  Automobile 
Co.,  (D.  C.  Mass.  1907)  158  Fed.  679,  19 
Am.  Bankr.  Rep.  835,  reversing  19  Am. 
Bankr.  Rep.  33. 


Necessity  of  calling  special  meeting.  —  The 
calling  of  a  special  meeting  of  creditors  to 
receive  an  offer  of  composition  is  not  re- 
quired; and  a  submission  of  an  offer  of  com- 
position to  the  creditors  at  their  first  meet- 
ing, after  an  examination  of  the  bankrupt,  is 
competent  and  sufficient.  In  re  Hilborn,  (S. 
D.  N.  Y.  1900)  104  Fed.  866,  4  Am.  Bankr. 
Rep.  741. 

But  where  composition  is  offered  before  ad' 
judicationy  it  will,  be  observed  that  the  statute 
provides  for  the  calling  of  a  special  meeting. 


b  [Application  for  confirming.']  An  application  for  the  confirmation  of  a 
composition  may  be  filed  in  the  court  of  bankruptcy  after,  but  not  before,  it 
has  been  accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a  majority  in  amount 
of  such  claims,  and  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors, 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  cost  of 
the  proceedings,  have  been  deposited  in  such  place  as  shall  be  designated  by  and 
subject  to  the  order  of  the  judge.  1(1898)  30  Stat  L.  549.] 


Presenting  application  for  confirmation. — 
The  provision  that  an  application  for  the 
confirmation  of  a  composition  may  be  filed 
in  the  court  of  bankruptcy,  after  the  consid- 
eration and  the  cost  of  the  proceedings  have 
been  deposited  in  a  place  designated  by,  and 
subject  to  the  order  of,  the  judge,  requires 
those  matters  to  be  presented  to  the  judge 
rather  than  the  referee.  In  re  Bloodworth- 
Stembridge  Co.,  (S.  D.  Ga.  1910)  178  Fed. 
372. 

Acceptance  by  majority.  —  Before  an  ap- 
plication for  the  confirmation  of  a  composi- 
tion may  be  filed,  it  is  necessary  that  the 
terms  of  such  composition  shall  have  been 
accepted  in  writing  by  a  majority  in  number 
of  all  creditors  whose  claims  have  been  al- 
lowed; and  such  majority  must  represent, 
also,  a  majoritv  in  amount  of  such  claims. 
In  re  Rider,  (N.  D.  N.  Y.  1899)  96  Fed.  808, 
3  Am.  Bankr.  Rep.  178;  In  re  Messengill,  (E. 
D.  N.  C.  1902)  113  Fed.  366,  7  Am.  Bankr. 
Rep.  669;  In  re  Harvey,  (E.  D.  Pa.  1906) 
144  Fed.  901,  16  Am.  Bankr.  Rep.  345;  In  re 
Ullman,  (S.  D.  N.  Y.  1910)  180  Fed.  944; 
In  re  Ennis,  (S.  D.  N.  Y.  1910)  183  Fed. 
859;  Matter  of  Fox,  (N.  D.  Ohio  1910)  6  Am. 
Bankr.  Rep.  525. 

The  procedure  in  compositions  requires  the 
bankrupt  to  make  an  offer  of  specific  terms 
upon  which  he  shall  have  back  his  estate.  He 
must  get  the  consent  of  one-half  of  his  cred- 
itors who  have  filed  claims,  and  deposit 
enough  money  to  pay  all  of  them  who  have 
been  scheduled  or  filed  claims  up  to  that 
time.  Then  he  may  file  a  petition  and  com- 
pel the  remainder  to  accept  the  terms  if  he 
can  induce  the  court  so  to  order.  In  re 
Ennis,  (S.  D.  N.  Y.  1910)  183  Fed.  859. 

Assignee  of  several  claims  counted  as  one 
ereditor,  —  In  determining  whether  a  major- 
ity have  accepted  an  offer  of  composition  an 
assignee  of  a  large  number  of  claims  should 
be  counted  as  one  creditor  only,  and  not  as 
tbe  i\ui9^r  of  9reditora  ^bo  ^ave  asal^d 
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claims  to  him.    In  re  Messengill,  (E.  D.  N. 

C.  1902)  113  Fed.  366,7  Am.  Bankr.  Rep.  669. 
A  composition  of  a  bankrupt  partner  of  a 

bankrupt  firm,  individually,  without  the  con- 
sent of  a  majority  in  number  and  amount  of 
his  individual  creditors,  cannot  be  effected 
by  the  consent  of  the  firm  creditors,  though 
the  consenting  majority  be  more  than  a  ma- 
joritv of  the  number  and  amount  of  all  cred- 
itors. In  re  Ullman,  (8.  D.  N.  Y.  1910)  180 
Fed.  944. 

Withdrawing  acceptance.  —  Creditors  of  a 
bankrupt,  who  have  aigned  an  acceptance  of 
an  offer  of  composition  and  invoked  the  ac- 
tion of  the  court  thereon,  will  not  be  per- 
mitted to  withdraw  their  signatures,  where 
it  is  not  alleged  that  they  were  procured  by 
fraud  or  misrepresentation.    In  re  Levy,  (W. 

D.  Pa.  1901)  110  Fed.  744,  6  Am.  Bankr. 
Rep.  299. 

Deposit.  —  The  consideration  to  be  paid  by 
the  bankrupt  to  his  creditors,  and  the  money 
necessary  to  pay  all  debts  which  have  priority 
under  section  64,  and  the  costs  of  the  proceed- 
ing, must  be  deposited  in  such  place  as  shall 
have  been  designated  by,  and  is  subject  to, 
the  order  of  the  judge,  before  the  application 
for  the  confirmation  of  a  composition  is  filed. 
In  re  Rider,  (N.  D.  N.  Y.  1899)  96  Fed.  808, 
3  Am.  Bankr.  Rep.  178;  In  re  Harris,  (W.  D. 
Tenn.  1902)  117  Fed.  676.  9  Am.  Bankr.  Rep. 
20;  In  re  Frear.  (N.  D.  N.  Y.  1903)  120  Fed. 
978,  10  Am.  Bankr.  Rep.  199;  In  re  Flynn, 
(D.  C.  Mass.  1905)  134  Fed.  145,  13  Am. 
Bankr.  Rep.  720;  In  re  Fisher,  (D.  C.  N.  J. 
1906)  136  Fed.  223,  14  Am.  Bankr.  Rep.  366; 
In  re  Harvey,  (E.  D.  Pa.  1906)  144  Fed.  901, 
16  Am.  Bankr.  Rep.  345;  In  re  Bloodworth- 
Stembridge  Co.,  (S.  D.  Ga.  1910)  178  Fed. 
372;  Matter  of  Fox,  (N.  D.  Ohio  1901)  6  Am. 
Bankr.  Rep.  525. 

The  judge  must  require  the  money  to  be 
deposited^  and  designate  what  sum  shall  be 
deposited,  and  it  must  be  deposited  subject 

to  bis  orders,   fn  r$  91Po4worth*8ti9l»ri^ 
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Co.,  (S.  D.  Ga.  1910)  178  Fed.  372,  24  Am. 
Bankr.  Rep.  156. 

The  court  toill  not  confirm  a  composition 
offered  by  a  bankrupt  to  his  creditors,  where 
the  money  deposited  by  him  to  cover  the  cost 
of  the  proceedings  is  not  sufficient  in  amount. 
Jn  re  Rider,  (N.  D.  N.  Y.  1899)  96  Fed.  808, 
3  Ani.  Bankr.  Rep.  178. 

Taxe&  must  be  provided  for.  —  The  deposit 
required  on  the  making  of  a  composition  must 
provide  for  the  payment  of  taxes,  which  by 
section  64d  are  made  a  preferred  claim  against 
the  bankrupt's  assets.  In  re  Flynn,  (D.  C. 
Mass.  1905)  134  Fed.  145,  13  Am.  Bankr. 
Rep.  720. 

Secured  claims.  —  The  bankrupt  is  not  ire- 
quired  to  deposit  sufficient  to  secure  a  per- 
centage, on  secured  claims,  nor  for  any  sup- 
posed deficiency,  if  it  has  hot  yet  been  tLBCtet- 
tained  and  filed.  In  re  Harvey,  (E.  D.  Pa. 
1906)   144  Fed.  901,  16  Am.  Bankn.  Rep.  346. 

The  intention  in  the  enactment  of  section 
liih  was  to  authorize  a  majority  in  numbers 
and  amounts  of  all  creditors,  whose  claims 
have  been  allowed,  to  pass  upon  the  question 
of  the  acceptance  of  a  composition;  but  after 
that  has  been  determined,  then  this  section 
requires  the  bankrupt  to  deposit  a  sufficient 
sum  to  cover  the  percentage  offered  in  the 
compromise  of  all  the  scheduled  claims  of 
creditors,  and  any  unscheduled  claims  which 
have  been  presented  and  allowed  before  con- 
fii-mation,  because  these  scheduled  claims  are 
undoubtedly  provable  claims  and  discharged 
by  a  confirmation  of  a  composition  by  sec- 
tion 14c  (Glover  Grocery  Co.  v.  Dome, 
(1902)  8  Am.  Bankr.  Rep.  702,  116  Ga.  216, 
42  8.  £.  347),  and  unless  there  is  a  deposit 
sufficient  to  cover  them  the  claimant  is  with- 
out a  remedy.  As  to  all  unsecured  and  un- 
scheduled claims  provision  is  made  for  these 
bv  section  17d  (3)  in  that  they  are  not  dis- 
cnarged  by  the  confirmation  of  a  composition 
if  they  have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  and  the  creditor  has 
had  no  notice  or  actual  knowledge  of  the  pro- 
ceeding in  bankruptcy.  So  that  as  to  these 
claims  the  creditor  is  protected,  and  after 
a  composition  has  been  effected  and  the  bank- 
rupt discharged,  such  a  creditor  could  recover 
on  his  claim  against  such  property  as  the 
bankrupt  might  own  when  suit  is  brought, 
at  least  so  much  as  he  paid  his  other  creditors 
who  participated  In  the  composition.  But  as 
to  a  creditor  whose  claim  has  been  duly 
scheduled  in  time  for  proof  and  allowance,  it 
seems  that  he  must  be  protected  by  a  deposit 
of  a  sufficient  percentage  to  cover  his  claim, 
whether  it  has  been  proven  or  not.  There  is 
no  hardship  in  this  on  the  bankrupt,  because 
he  knows  what  debts  he  owes,  and  it  is  pre- 
sumed h«  will  not  schedule  more  debts,  or 


debts  for  larger  amounts,  than  he  actually 
owes,  and  when  they  are  so  scheduled  by  him, 
and  he  offers  a  compromise,  he  should  deposit 
sufficient  to  cover  all  scheduled  debts  without 
regard  to  whether  they  have  been  proven  or 
not.  Per  Holland,  D.  J.,  in  In  re  Harvev. 
(£.  D.  Pa.  1906)  144  Fed.  901,  16  Am. 
Bankr.  Rep.  345. 

Costs.  —  "Composition  is  wholly  a  hiattr. 
of  arrangement  by  the  bankrupt  and  his  cred- 
itors, and  the  negotiations  always  should  com- 
prehend a  disposition  of  all  the  costs,  with  a 
definite  understanding  of  amounts  and  the 
method  of  their  payment.  If  there  be  an  at- 
torney's fee  not  waived  the  attorney  should 
agree  with  the  parties  on  the  amount,  or,  if 
disagreed,  application  should  be  made  to  the 
court  to  fix  the  fee,  and  so  of  the  receiver  or 
the  trustee;  and  with  every  item  not  dis- 
tinctly fixed  by  the  statutes  or  rules  of  prac- 
tice, this  should  be  done,  as  a  preliminary  of 
the  composition  agreement,  and  as  a  part  of 
it.  When  the  amounts  are  ascertained,  the 
parties  should  agree  whether  the  costs  come 
out  of  the  deposit  for  creditors,  or  whether 
the  bankrupt  provides  an  additional  sum  to 
meet  costs.  If  he  is  to  do  this,  he  should 
bring  the  cost  money  with  the  other,  to  be  de- 
posited in  court.  It  is  all,  however,  purely 
a  matter  of  agreement  by  negotiation,  and 
the  court  will  take  no  part  in  it  by  compell- 
ing either  to  do  anything  about  it.  It  is  a 
mistake  to  suppose  that  the  statute  requires 
the  bankrupt,  as  a  matter  of  law,  to  pay  the 
costs  in  addition  to  what  he  agrees  to  pay  the 
creditors.  He  is  not  obliged  to  pay  the  cred- 
itors anything  whatever,  nor  the  costs,  and 
unless  all  the  elements  of  the  composition  are 
mutually  settled  by  the  agreement  they  make, 
the  technical  and  logical  result  is  that  the 
composition  fails,  or  rather  the  attempt  at 
composition  fails,  and  the  ordinary  adminis- 
tration of  the  assets  goes  on  as  if  there  had 
been  no  attempt  to  compound  the  debts.  The 
costs  then  come  out  of  the  assets,  and  practi- 
cally out  of  the  creditors,  always  being  paid 
out  of  whatever  fund  is  in  court,  unless  other- 
wise agreed  upon  and  provided  for  by  the  par- 
ties. Hence,  the  payment  of  the  costs  by  the 
bankrupt  under  composition  is  in  a  proper 
sense  voluntary."  Per  Hammond,  J.,  in  In  re 
Harris,  (W.  D.  Tenn.  1902)  117  Fed.  575,  9 
Am.  Bankr.  Rep.  20. 

Attorney  fees.  —  Where  a  composition  of- 
fered by  a  bankrupt,  which  includes  the  pay- 
ment of  all  costs,  is  confirmed  after  oppo- 
sition, the  bankrupt's  attorney  will  not  be 
allowed  fees  from  the  estate  for  his  services 
in  securing  the  confirmation.  In  re  Martin, 
(E.  J3.  N.  Y,  1907)  152  Fed.  582,  18  Am. 
Bankr.  Rep.  250.  And  see  annotation  under 
section  62. 


c  [Date  and  place  of  hearing,']  A  date  and  place,  with  reference  to  the  con- 
venieftciB  of  the  parties  in  interest,  shall  be  fixed  for  the  hearing  itpon  each 
application  for  the  confirmation  of  a  composition,  and  such  objections  as  may  be 
made  to  its  confirmation.  {{1898)  SO  Stat.  L.  550.'] 

Speciications  in  opposition  to  the  confirma-  position  to  a  discharge.  Dallas  City  Nat. 
tion  of  a  bankrupt's  composition  with  cred-  Bank  v.  Doolittle,  (C.  C.  A.  5th  Cir.  1901) 
itbfi  tettst  be  »iinilar  to  specifications  in  op-      107  Fed.  236,  5  Am.  Bankr.  Rep.  736;  Adler 
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r.  Jones,  (C.  C.  A.  8th  Cir.  1901)  100  Fed. 
967,  6  Am.  Bankr.  Rep.  245.  And  see  the  an- 
notation under  section  146,  tn/ra,  p.  549,  as  to 
specifications  of  objection  to.  a  discharge. 

Necessity  of  enteiring  appearance  and  filing 
objections.  —  Where  the  requisite  proportion 
of  the  creditors  of  a  bankrupt  have  executed 
the  composition  agreement,  opposing  creditors 
should  be  required  to  enter  theii-  appearance 
and  file  specifications  in  writing  of  the 
grounds  of  opposition.  Adier  v.  Jgnes,  (C. 
C.  A.  6th  Cir.  1901)  109  Fed.  967,  6  Am. 
Bankr.  Rep.  245. 

Hearing.  —  The  judge  must  fix  a  date  for 
the  hearing;  that  is,  a  hearing  before  him. 
In  re  Bloodworth-Stethbridge  Co.,  (S.  D.  Ga. 
1910)  178  Fed.  372,  24  Am.  Bankr.  Rep.  156. 
See  also  Adler  f.  Jones,  (C.  C.  A.  6th  Cir. 
1901)  109  Fed.  967,  6  Am.  Bankr.  Rep.  245. 

But  proposed  composition  may  h,e  referred 
to  ascertain  whether  there  are  grounds  for  be- 
lieving that  the  objections  are  well  founded, 
and  what  grounds  there  are  for  believing  that 
the  composition  offered  will  be  for  the  best 
interests  of  the  creditors.  In  re  Levy,  (D.  C. 
MsLBS,  1908)  172  Fed.  780,  22  Am.  Bankr. 
Rep.  769.  Bee  also  Adler  v.  Joiies,  (C.  C.  A. 
6th  Cir.  1901)  109  Fed.  967,  6  Am.  Bankr. 
Rep.  245. 

The  proper  practice  is  for  a  referee,  when 
requested  in  accordance  with  a  rule  of  court, 
to  appoint  a  day  for  bringing  the  compo- 
sition before  the  court,  and  to  issue  the  re- 
quired notices  to  creditors,  suggesting  in  his 
report  any  legal  questions  arising  upon  the 
composition  papers.    In  re  Hilborn,  (S.  D.  N. 


Y.  1900)  104  Fed.  866,  4  Am.  Bankr.  Rep. 
741. 

Notice  of  hearing.  —  Creditors  are  entitled 
to  at  least  ten  days'  notice  by  mail  to  their 
respective  addresses  of  all  hearings  of  appli- 
cations for  the  confirmation  of  a  composition. 
See  section  58a  (2). 

Where  an  unscheduled  creditor  acquires  no- 
tice or  actual  knowledge  of  the  bankruptcy 
proceedings,  after  the  bankrupt's  api3lication 
for  the  confirmation  of  the  composition,  but 
before  the  final  order  of  confirmation,  such 
creditor  is  not  bound  by  the  composition. 
Broadway  Trust  Co.  r.  Manheim,  (1905)  14 
Am.  Bankr.  Rep.  122,  47  Misc.  415,  95  N.  Y. 
S.  93. 

Where,  after  the  appointment  of  a  trustee 
for  a  bankrupt  firm,  an  assignee  of  the  firm's 
assets  was  ordered  to  deliver  such  assets  to 
the  trustee,  the  latter  to  hold  the  assignee 
harmless  from  any  claims  against  the  as- 
signee with  reference  to  any  money  or  prop- 
<»rty  transferred  to  the  trustee,  and  he,  with 
notice  of  the  petitioner's  claim,  before  the 
c  'nfirmation  of  a  composition,  proceeded  there- 
with without  notice  to  the  petitioner  and  dis- 
tributed the  proceeds,  it  was  held  that  the 
trustee  was  either  guilty  of  negligence,  or  of 
a  conscious  effort  to  cut  the  petitioner  off 
from  any  recourse  to  the  fund;  and,  the  peti- 
tioner having  recovered  judgment  in  a  state 
court  in  an  action  in  which  the  trustee  was  a 
party,  the  trustee  was  bound  thereby,  and 
was  liable  for  the  amount  of  the  judgment. 
In  re  Cadenas,  (S.  D.  N.  Y.  1910)  178  Fed. 
153. 


d  [When  judge  shall  confirm.']  The  judge  shall  confirm  a  composition  if 
satisfied  that 

(1)  [Best  interests  of  creditors.]  it  is  for  the  best  interests  of  the  creditors; 
[{1^98)  SO  Stat.  L.  650.] 


Cireditors'  interests  prevail.  —  The  court 
will  pot  confirm  a  composition  unless  it  is 
satisfied  that  i]b  is  for  the  best  interests  of  the 
creditoi*s.  Adler  v.  Jones,  (C.  C.  A.  6th  Cir. 
Cir.  1901)  109  Fed.  967,  6  Am.  Bankr.  Rep. 
245.;  In  re  H.  J.  Arrington  Co.,  (E.  D.  Va. 
l!*02)  113  Fed.  498,  8  Ain.  Bankr.  Rep.  64; 
In  re  Waynesboro  Drug  Co.,  (S.  D.  Ga.  1907) 
167  Fed.  101,  19  Am.  Bankr.  Rep.  487;  In  re 
Itoxie,  (b.  C.  Me.  1910)  180  Fed.  508;  Riley 
V.  Pope,  (S.  D.  Ga.  1911)  186  Fed.  857;  In  re 
J,  6.  &  J.  M.  Cornell  Co.,  (S.  D.  N.  Y.  1911) 
186  Fed.  859;,/n  re  Criterion  Watch  Case 
Mfg.  Co.,  (S.  D.  N.  Y.  1902)  8  Am.  Bankr. 
Rep.  206. 

It  is  for  the  court  to  determine  whether 
nonassenting  creditors  have  met  the  burden  of 
showing  that  the  offer  of  composition  is  in- 
adequate, and  that  a  substantially  larger  sum 
may  reasonably  be  expected  to  result  from 
the  administration  of  the  assets  under  the 
regular  course  of  bankruptcy  proceedings.  Iti 
re  Hoxie,  (D.  C.  Me.  1910)  180  Fed.  508. 

fhe  determination  of  the  question  whether 
a  proposed  composition  is  for  the  best  in- 
terest of  creditors  depends  on  whether  they 
would  receive  more  or,  less  under  the  com- 
position than   might   reasonably  be  expected 
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by  the  administration  of  the  assets  of  the 
bankrupt  in  due  course.     Adler  v.  Jones,  (C. 

C.  A.   6th   Cir.   1901)    109  Fed.  967,  6  Am. 
Bankr.  Rep.  245. 

The  court  will  doubtless  be  infiuenced  by 
the  consideration  that  a  man  can  ordinarily 
do  better  with  his  own  property,  and  realize 
more  therefrom,  than  can  be  obtained  in 
course  of  judicial  proceedings,  with  com- 
pulsory sales  and  expenses  of  administration. 
In  re  H.  J.  Arrington  Co.,  (E.  D.  Va.  1902) 
113  Fed.  498,  8  Am.  Bankr.  Rep.  64. 

A  composition  should  he  confirmed  upon 
the  recommendation  of  the  referee  showing 
that  there  is  no  probability  of  the  estates  pay- 
ing over  ten  per  cent,  more  than  has  been 
pffered  as  being  for  the  best  interests  of  the 
creditors.      In  re  H.  J.  Arrington  Co.,    (E. 

D.  Va.   1902)    113   Fed.   498,  8  Am.   Bankr. 
Rep.  64. 

The  decision  of  the  creditors  is  prima  facie 
evidence  that  the  composition  is  for  their 
best  interest;  and  the  burden  rests  upon  ob- 
jecting creditors  to  show  such  gross  dis- 
crepancy between  the  offer  and  the  amount 
to  be  reasonably  expected  from  a  sale  of  the 
assets  as  to  justify  a  refusal  to  confirm. 
In  re  Waynesboro  Drug  Co.,  <S.  D.  Ga.  1907) 
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167  Fed.  101,  19  Am.  Bankr.  Rep.  487;  In  re 
Hoxie,  (D.  C.  Me.  1910)   180  Fed.  508. 

But  the  assent  of  creditors  does  not  relieve 
the  court  from  passing  on  the  question 
whether  the  compoaition  is  for  the  best  in- 
terests oi  all  the  creditors.  This  question 
is  addressed  to  the  judicial  discretion  of  the 
court,  and  from  its  conclusion  either  party 
may  appeal.  In  re  Hoxie,  (D.  C.  Me.  1910) 
180  Fed.  508. 

Wta«n  composition  will  not  be  confirmed.  — 
If  the  court  is  satisfied  upon  the  hearing 
that  the  composition  offered  would  be  con- 
siderably less  than  the  creditors  might  rea- 
sonably expect  to  realize  in  the  administra- 
tion of  the  assets  in  due  course,  then  the 
composition  is  not  for  the  host  interest  of 
the  creditors,  and  will  not  be  confirmed. 
In  re  H.  J.  Arrington  Co.,  (£.  D.  Va.  1902) 


113  Fed.  498,  8  Am.  Bankr.  Rep.  64,  foUow- 
ing  Adler  v,  Jones,  (6th  Cir.  1901)  109  Fed. 
967,  48  C.  C.  A.  761,  6  Am.  Bankr.  Rep.  245. 

The  court  cannot  arbitrarily  order  that 
any  creditor  who  objects  shall  receive  twenty- 
five  per  cent,  of  his  claim,  when  it  is  not 
apparent  that  upon  a  formal  liquidation  he 
will  not  receive  a  larger  amount.  Nor  can 
any  bankruptcy  court  compel  a  creditor  to 
consent  to  have  all  the  bankrupt  estate 
transferred  to  a  corporation,  and  accept  in 
settlement  of  his  claim  the  obligations  of 
the  new  corporation,  payable  at  a  future 
date.  In  re  J.  B.  k  J.  M.  Cornell  Co.,  (S. 
D.  N.  Y.  1911)   186  Fed.  859. 

The  court  will  disapprove  of  a  compromise 
which  is  not  in  consonance  with  principles 
of  public  policy  and  mercantile  integrity. 
Riley  f.  Pope,  (S.  D.  Ga.  1911)  186  Fed.  857. 


(2)  lActs  which  would  bar  discharge.~\  the  bankrupt  has  not  been  guilty  of 
any  of  the  acts  or  failed  to  perform  any  of  the  duties  which  would  be  a  bar  to 
his  discharge;  and  [(1898)  30  Stat.  L,  550.^ 


Where  discharge  lis  barred.  —  In  accordance 
with  the  requirements  of  section  I2d  (2), 
the  court  will  not  confirm  a  composition 
where  it  has  been  made  to  appear  that  the 
bankrupt  has  been  guilty  of  any  of  the  acts, 
or  failed  to  perform  any  of  the  duties,  which 
will  bar  his  discharge.  In  re  Wilson,  (£.  D. 
Pa.  1901)  107  Fed.  83,  5  Am.  Bankr.  Rep. 
849;  In  re  Godwin,  (E.  D.  Pa.  1903)  122 
Fed.  Ill,  10  Am.  Bankr.  Rep.  252;  In  fV 
Olman,  (S.  D.  Ohio  1902)  134  Fed.  681,  13 
Am.  Bankr.  Rep.  398;  In  re  Comstock,  (D. 
C.  R.  I.  1907)  154  Fed.  747,  19  Am.  Bankr. 
Rep.  65;  In  re  Griffin,  (N.  D.  Ga.  1910)  180 
Fed.  792;  In  re  Ullman,  (S.  D.  N.  Y.  1910) 
180  Fed.  944. 

As  to  what  will  bar  a  discharge,  see  the 
several  subdivisions  of  section  14&  and  sec- 
tion 295,  infra,  pp.  549,  646. 

Thus  it  has  been  held  that  if  the  bank- 
rupt has  been  guilty  of  any  of  the  acts  which 
would  be  a  bar  to  a  discharge,  the  court  is 
without  power  to  confirm  a  composition,  even 
if  satisfied  that  it  would  be. for  the  best  in- 
terests of  the  creditors  to  do  so.  In  re  Corn- 
stock,  (D.  C.  R.  I.  1907)  154  Fed.  747,  19 
Am.  Bankr.  Rep.  65.  See  also  In  re  Godwin, 
(D.  C.  Pa.  1903)  122  Fed.  Ill,  10  Am. 
Bankr.  Rep.  252;  In  re  Griffin,  (N.  D.  Ga. 
1910)   180  Fed.  792. 

And  in  such  case  the  fact  that  only  one 
creditor  is  actively  objecting,  while  a  large 
majority  is  in  favor  of  taking  what  the  bank- 


rupt   offers,    is    of    no    importance.      In   re 
Griffin,   (N.  D.  Ga.  1910)    180  Fed.  792. 

The  fact  that  an  objecting  creditor  pur- 
chased his  claim  for  the  purpose  of  forcing  a 
settlement  in  a  suit  brought  by  the  trustee, 
by  the  threats  of  opposition  to  the  confirma- 
tion of  a  composition,  is  immaterial,  where 
it  is  shown  that  the  bankrupt  has  committed 
any  of  the  acts  which  would  bar  his  dis- 
charge. In  re  Comstock,  (D.  C.  R.  I.  1907) 
154  Fed.  747,  19  Am.  Bankr.  Rep.  65. 

Elements  to  bar  discharge  mutt  be  present. 
—  It  is  necessary  that  the  elements  essential 
in  order  to  bar  a  discharge  be  equally  present 
in  order  to  be  effective  as  against  the  con- 
firmation of  A  composition ;  thus,  where  it  is 
charged  that  the  bankrupt  made  a  false 
statement,  it  will  not  justify  the  court  in 
refusing  to  confirm  a  composition  agreement, 
where  it  does  not  appear  that  the  statement 
was  materially  false  or  made  for  the  purpose 
of  obtaining  credit.  In  re  Seligman,  (E.  D. 
N.  Y.  1908)  163  Fed.  549,  20  Am.  Bankr. 
Rep.  774. 

So,  also,  where  the  failure  to  keep  books, 
from  which  the  bankrupt's  financial  condition 
might  be  ascertained,  was  urged  in  opposi- 
tion to  the  confirmation  of  a  composition,  it 
was  held  that  where  the  failure  to  keep  such 
books  was  not  shown  to  have  been  with  a 
fraudulent  intent,  it  was  insufficient  to  pre- 
vent the  confirmation  of  a  composition.  In 
re  Wilson,  (E.  D.  Pa.  1901)  107  Fed,  83,  5 
Am.  Bankr.  Rep.  849. 


(3)  [Oood  faith.li  sthe  oflFer  and  its  acceptance  are  in  good  faiith  and  have 
not  been  made  or  procured  except  as  herein  provided,  or  by  any  means,  promisefl, 
or  acts  herein  forbidden.  [(1898)  SO  Stat.  L.  650.] 


Good  faith  and  compliance  with  statute  re- 
quired.—  The  court  will  refuse  to  confirm  a 
composition  where  the  offer,  and  its  accept- 
ance, are  not  made  in  good  faith;  or  where 
they  have  been  procured  by  means  or  prom- 
ises forbidden  by  the  statute,  or  in  any  other 
lAnmer  excepting  m  proyi^e^  ^7  th^  itfttute. 


Mi 


In  re  Lockwood,  (S.  D.  N.  T.  1900)  104  Fed. 
794,  4  Am.  Bankr.  Rep.  731 ;  In  re  Frear,  (N. 
D.  N.  Y.  1903)  120  Fed,  978,  10  Am.  Bankr. 
Rep.  199;  In  re  Comstock,  (D.  C.  R.  I.  1907) 
154  Fed.  747,  19  Am.  Bankr.  Rep.  66;  In  re 
Linderman,  (£.  D.  Pa.  1909)   16Q  fe^  593, 

22  Am.  ^ardu*.  Rep,  181, 
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Irregular  settlements,  and  compromiaef, 
and  so-called  compositions,  are  not  cognizable 
by  the  court  or  the  judge,  except  when  they 
are  brought  in  question  in  a  proper  manner, 
or  interfere  with  the  due  administration  of 
the  bankrupt  estate  according  to  law.  In  such 
cases  the  court  or  judge  would  be  called  upon 
to  declare  their  illegality.  In  re  Frear,  ( N.  D. 
N.  Y.  1903)  120  Fed.  978,  10  Am.  Bankr.  Rep. 
199.  See  also  In  re  Linderman,  (E.  D.  Pa. 
1909)  166  Fed.  593,  22  Am.  Bankr.  Rep.  131. 

Irregular  composition  subject  to  rights  of 
nonpartioipating  creditors. —  An  order  entered 
by  consent  of  all  known  creditors  in  proceed- 


ings against  an  insolvent  corporation  for  the 
settlement  of  the  estate  and  distribution  of 
the  proceeds  as  therein  provided,  but  not  in 
accordance  with  any  express  provision  of  the 
Bankruptcy  Act,  must  be  held  subject  to  the 
rights  of  any  unknown  creditors  who  may  ap- 
pear and  present  their  claims  within  the  time 
given  by  law.  In  re  Loekwood,  (S.  D.  N.  Y. 
1900)  104  Fed.  794,  4  Am.  Bankr.  Rep.  731. 
An  agreement  for  a  provisional  order  of 
adjudication,  as  a  part  of  a  composition 
agreement,  will  not  be  approved.  In  re  Lin- 
derman, (E.  D.  Pa.  1909)  166  Fed.  593,  22 
Am.  Bankr.  Rep.  131. 


e  \_Distribviion  of  consideration  —  administration  when  no  confirmance,^ 
Upon  the  confirmation  of  a  composition,  the  consideration  shall  be  distributed 
as  the  judge  shall  direct,  and  the  case  dismissed.  Whenever  a  composition  is  not 
confirmed,  the  estate  shall  be  administered  in  bankruptcy  as  herein  provided. 
1(1898)  SO  Stat.  L.  560.] 


Effect  of  confirmation.  —  The  confirmation 
of  a  composition  has  precisely  the  same  efi'ect 
as  the  granting  of  a  discharge  in  bankruptcy. 
And,  as  a  discharge,  it  may  be  pleaded  in 
bar  in  a  subsequent  suit  against  the  bank- 
rupt, wherein  it  is  sought  to  recover  debts 
which  were  released  thereby.  In  re  Rider, 
(N.  D.  N.  Y.  1899)  96  Fed.  808,  3  Am. 
Bankr.  Rep.  178;  Ross  v.  Saunders,  (C.  C. 
A.  1st  Cir.  1901)  105  Fed.  915,  5  Am.  Bankr. 
Rep.  350;  In  re  J.  C.  Winship  Co.,  (7th  Cir. 
1903)  120  Fed.  93,  66  C.  C.  A.  45;  In  re 
Lane,  (D.  C.  Mass.  1902)  125  Fed.  772,  11 
Am.  Bankr.  Rep.  l37;  In  re  Eisenberg,  (S.  D. 
N.  Y.  1906)  148  Fed.  326,  16  Am.  Bankr. 
Rep.  776;  In  re  Jersey  Island  Packing  Co., 
(N.  D.  Cal.  1907)  152  Fed.  839,  13  Am. 
Bankr.  Rep.  417;  In  re  Oilman,  i[S.  D.  N. 
Y.  1910)  180  Fed.  944;  Stone  r.  Jenkins, 
(1900)  4  Am.  Bankr.  Rep.  568,  176  Mass. 
544,  57  N.  E.  1002;  Glover  Grocery  Co.  v. 
Dome,  (1902)  8  Am.  Bankr.  Rep.  702,  116 
Oa.  216,  42  S.  E.  347;  Broadway  Trust  Co. 
V.  Manheim,  (1905)  14  Am.  Bankr.  Rep.  122, 
47  Misc.  415,  95  N.  Y.  S.  93;  Mandell  v. 
Levy,  (N.  Y.  1905)  14  Am.  Bankr.  Rep.  549; 
Consolidated  Rubber  Tire  Co.  v.  Vehicle 
Equipment  Co.,  (1907)  19  Am.  Bankr.  Rep. 
862,  121  App.  Div.  764,  106  N.  Y.  S.  599; 
Matter  of  Cooper,  (S.  D.  N.  Y.  1908)  20  Am. 
Bankr.  Rep.  634;  Gorden  v.  Mechanics',  etc., 
Ins.  Co.,  (1007)  22  Am.  Bankr.  Rep.  649, 
120  La.  441,  45  So.  384. 

As  to  the  effect  of  a  discharge,  with  respect 
to  the  release  of  debts,  see  the  annotation 
under  the  several  subdivisions  of  section  17, 
infra,  p.  670. 

When  the  'composition  is  paid  the  creditors 
have  no  further  claim  upon  the  debtor  or  his 
property.  In  re  Lane,  (D.  C.  Mass.  1902) 
125  Fed.  772,  11  Am.  Bankr.  Rep.  137. 

Dismissal  on  confirmation.  —  Section  12^ 
does  not  mean  that  after  confirming  a  com- 
position the  court  has  lost  all  further  power 
over  the  case  except  to  distribute  the  consid- 
eration. The  case  is  to  L^  (Ii> missed;  but 
**  dismissed "  In  this  connection  can  mean 
no  more  than  that  the  court  is  not  to  pro- 
ceed further  with  its  administration  cf  the 
estate  under  the  Bankrupcy  Act.  It  does  not 
mean  that  there  is  to  La  no  longer  any  case 
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before  the  court,  as  if  the  petition  of  the 
proceedings  had  been  dismissed  under  sections 
3c,  18d,  186,  58a  (8),  59d,  or  69g.  Since  the 
consideration  must  in  every  case  remain  to 
be  distributed,  and  since  compositions  are  not 
infrequently  confirmed  within  the  year  al- 
lowed for  proving  claims,  the  court  must  re* 
tain  jurisdiction  for  these  purposes  at  least. 
Immediate  dismissal  is  neither  directed  nor 
intended.  U.  S.  v.  Sondheim,  (D.  C.  Mass. 
1910)  188  Fed.  378. 

Distribution  —  Creditors  only  entitled  to 
percentage  agreed  upon.  —  In  a  composition 
the  creditor  gets,  not  his  share  of  the  bank- 
rupt's estate,  but  what  he  bargained  for,  and 
he  has  no  right  to  claim  more.  If  he  does  not 
enforce  his  bargain,  his  failure  should  inure 
to  the  bankrupt's  benefit,  not  to  the  benefit 
of  another  creditor.  In  re  Lane,  (D.  C.  Mass. 
1902)   125  Fed.  772,  11  Am.  Bankr.  Rep.  187. 

Scheduled  creditors  are  entitled  to  share 
in  a  composition,  even  if  they  did'  not  file 
their  claims  before  the  confirmation.  Matter 
of  Fox,  (N.  D.  Ohio  1901)  6  Am.  Bankr.  Rep. 
525. 

A  creditor  whose  claim  is  barred  by  his 
failure  to  prove  it  is  not  entitled  to  recogni- 
tion for  the  purpose  of  distribution  in  com- 
position proceedings.  In  re  French,  (D.  C. 
Mass.  1909)  181  Fed.  583;  In  re  Blond,  (D. 
C.  Mass.  1910)  188  Fed.  452.  See  also  Mat- 
ter of  Fox,  (N.  D.  Ohio  1901)  6  Am.  Bankr. 
Rep.  525. 

Claims  not  scheduled  or  filed.  —  The  court 
has  no  power  to  require  the  bankrupt  to  pay 
the  composition  to  a  creditor  whose  claim 
was  not  scheduled  or  filed:  his  only  remedy 
being  to  procure  the  setting  aside  of  the  com- 
position for  fraud.  In  re  Abrams,  (S.  D.  N. 
Y.  1909)  173  Fed.  430,  23  Am.  Bankr.  Rep. 
25.  See  also  In  re  Rudnick,  (D.  C.  Mass. 
1800)  93  Fed.  787,  2  Am.  Bankr.  Rep.  114. 

And  where  a  composition  offered  by  a  bank- 
rupt  has  been  accepted,  and  some  of  the  cred- 
itors have  failed  to  claim  their  dividends,  the 
bankrupt  is  entitled  to  object  to  the  payment 
of  a  preferred  claim  of  a  creditor,  omitted 
from  the  schedule  in  good  faith,  whose  claim 
was  not  proved  within  a  year  after  the  adju- 
dication, /n  re  Lane,  (D.  C.  Mass.  1002) 
125  Fed.  772,  11  Am.  Bankr.  Rep.  137. 
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Sec.  13.  Compositions,  when  Set  Aside. — a  [Wfcen  jravd  practiced.'^ 
The  judge  may,  upon  the  application  of  parties  in  interest  filed  at  any  time 
within  six  months  after  a  composition  has  been  confirmed,  set  the  same  aside  and 
reinstate  the  case  if  it  shall  be  made  to  appear  upon  a  trial  that  fraud  was 
practiced  in  the  procuring  of  such  coriiposition,  and  that  the  knowledge  thereof 
has  come  to  the  petitioners  since  the  confirmation  of  such  composition.  \_{1898) 
SO  Stat.  L.  650.'] 

lowance  of  the  fraudulent  claims.  In  re 
Sacharoif,  (E.  D.  N.  Y.  1908)  163  Fed.  664, 
20  Am.  Bankr.  Rep.  814. 

Making  falae  schedule.  ^  That  a  bankrupt 
made  a  false  schedule,  or  a  false  oath  to  his 
schedule,  constitutes  ground  for  setting  aside 
a  composition  for  fraud,  if  not  known  to  the 
petitioning  creditor  until  after  the  confirma- 
tion, notwithstanding  the  fact  that  the  order 
confirming  the  composition  recites  that  it  ap- 
pears that  the  bankrupt  has  not  been  guilty 
of  any  acts  which  would  be  a  bar  to  his  dis- 
charge, and  that  the  offer  and  its  acceptance 
are  in  good  faith,  and  have  not  been  made  or 
procur^  by  means  contrary  to  the  Acts  of 
Congress  relating  to  bankruptcy.  In  re  Ron- 
kous,  (D.  C.  R.  I.  1904)  128  Fed.  645,  12  Am. 
Bankr.  Rep.  128. 

Mistake  in  creditor's  scheduled  address.— 
A  composition  will  not  be  set  aside  on  the 
ground  that  a  creditor  has  failed  to  get  notice 
of  the  proceedings  because  his  adaress  was 
misstated  in  the  bankrupt's  schedule  by  mis- 
take. In  re  Kudnick,  (D.  C.  Mass.  1899)  93 
Fed.  787,  2  Am.  Bankr.  Rep.  114. 

The  fact  that  a  bankrupt  has  failed  to 
fulfil  a  composition  agreement  affords  no 
ground  for  setting  aside  the  composition, 
whatever  its  effect  may  be  on  the  operation 
of  the  composition  as  a  discharge.  In  re 
Eisenberg,  (S.  D.  N.  Y.  1906)  148  Fed.  325, 
16  Am.  Bankr.  Rep.  776. 

Petition  to  set  aside  composition  —  AUe- 
gation  €i8  to  petitioner's  knowledge.  —  A  pe- 
tition to  set  aside  a  composition  filed  within 
the  six  months  allowed  therefor,  and  which 
alleges  that  the  fraud  charged  was  not  known 
to  the  petitioner  until  after  the  confirmation, 
is  sufficient,  and  need  not  allege  the  time  or 
manner  in  which  the  petitioner's  knowledM 
was  acquired.  In'  re  Roukous,  (D.  C.  R.  I. 
1904)   128  Fed.  645,  12  Am.  Bankr.  Rep.  128. 

Leave  to  file  a  petition  to  set  aside  the 
confirmation  of  a  composition  in  bankruptcy 
should  be  refused  only  when  the  petition  on 
its  face  shows  that  the  petitioner  cannot 
under  any  circumstances  be  entitled  to  relief. 
In  re  Allen  B.  Wrisley  Co.,  (C.  C.  A.  7th  Cir. 
1904)   133  Fed.  388,  13  Am.  Bankr.  Rep.  193. 

A  creditor  of  a  bankrupt,  who  has  as- 
signed his  claim,  receiving  a  consideration 
therefor,  is  no  longer  a  "  party  in  interest " 
who  can  maintain  a  petition  to  set  aside  the 
confirmation  of  a  composition  subsequently 
entered,  although  the  assignment  was  ob- 
tained through  the  fraud  and  misrepresenta- 
tion of  the  trustee  and  the  bankrupt.  In  re 
Allen  B.  Wrisley  Co.,  (C.  C.  A.  7th  Cir. 
1904)   133  Fed.  388.  13  Am.  Bankr.  Rep.  193, 

A  verification  in  the  usual  form  of  a  bill 
in  equity  is  sufficient  on  a  petition  for  the 


Section  13  defines  exclusively  the  ground 
upon  which  a  composition  may  be  vacated, 
and  operates  as  a  limitation  upon  the  general 
grant  of  authority  in  section  2  (9),  which 
gives  to  the  courts  of  bankruptcy  jurisdiction 
to  set  aside  compositions  and  reinstate  the 
cases.  In  re  Rudnick,  (D.  C.  Mass.  1899) 
93  Fed.  787,  2  Am.  Bankr.  Rep.  114;  In  re 
Sacharoff,  (E.  D.  N.  Y.  1908)  163  Fed.  664, 
20  Am.  Bankr.  Rep.  814;  In  re  Abrams,  (S. 
D.  N.  Y.  1909)  173  Fed.  430,  23  Am.  Bankr. 
Rep.  25;  In  re  French,  (D.  C.  Mass.  1909) 
181  Fed.  583;  Matter  of  Cooper,  (S.  D.  N.  Y. 
1908)  20  Am.  Bankr.  Rep.  634. 

Composition  set  aside  for  fraud.  —  The 
judge  may,  on  a  proper  application  and  show- 
ing, set  aside  a  composition  because  of  fraud 
practiced  in  the  procurement  thereof. 
Batchelder,  etc.,  Co.  i\  Whitmore,  (C.  C.  A. 
1st  Cir.  1903)  122  Fed.  355,  10  Am.  Bankr. 
Rep.  641;  In  re  Roukous,  (D.  C.  R.  I.  1904) 
128  Fed.  645,  12  Am.  Bankr.  Rep.  128 ;  In  re 
Allen  B.  Wrisley  Co.,  (C.  C.  A.  7th  Cir. 
1904)  133  Fed.  388,  13  Am.  Bankr.  Rep.  193; 
In  re  Sacharoflf,  (E.  D.  N.  Y.  1908)  163  Fed. 
664,  20  Am.  Bankr.  Ren.  814. 

The  burden  is  upon  tie  petitioner  to  show 
fraud  in  procuring  the  composition.  In  re 
Roukous,  (D.  C.  R.  I.  1904)  128  Fed.  645,  12 
Am.  Bankr.  Rep.  128. 

The  joining  of  the  trustee  with  the  bank- 
rnpt  to  effect  a  composition  to  the  detriment 
of  creditors  by  means  of  false  representa- 
tions as  to  the  assets  is  ground  for  setting 
aside  the  composition.  In  re  Allen  B.  Wris- 
ley Co.,  (C.  C.  A.  7th  Cir.  1904)  133  Fed. 
888,  13  Am.  Bankr.  Rep.  193. 

Secret  agreement  for  more  than  pro  rata 
■hare.  —  A  secret  arrangement,  by  which  a 
creditor  who  joins  with  others  in  a  compo- 
sition receives  the  note  of  a  third  person 
from  the  debtor  for  a  substantial  amount  to 
apply  on  his  claim,  and  the  same  percentage 
as  other  creditors  on  the  remainder,  is  fraudu- 
lent in  law,  whether  the  note  was  given  to 
induce  him  to  become  a  party  to  the  compo- 
sition, or,  under  the  circumstances,  in  con- 
sideration of  his  advancing  money  tb  enable 
the  debtor  to  make  the  payments.  Batchelder, 
etc.,  Co.  r.  Whitmore,  (C.  C.  A.  1st  Cir. 
1903)  122  Fed.  355,  10  Am.  Bankr.  Rep.  641. 

But  a  motion  to  set  aside  a  composition 
should  be  denied,  notwithstanding  the  fact 
that  it  is  shown  that  some  creditors  fraudu- 
lently obtained  notes  for  more  than  the  pro 
rata  share  of  their  debts,  where  the  applicant 
for  the  order  also  obtained  a  preference,  and. 
because  of  the  fact  that  the  bankrupt  was 
unable  to  pay  the  composition  notes,  new 
proceedings  in  bankruptcy  have  been  insti- 
tuted   against    him,    in    which    the    innocent 

QTf4it9r^  Oitn  be  best  protected  \>J  tt^«  <^iaAl' 


vW 


18 


BANKRUPTCY. 


8te.  14  a. 


(D.  C.  R.  I.   1004)    128  Fed.  645,   12  Am. 
Bankr.   Rep.   128. 

When  application  to  aet  aaide  mtut  be 
made.  —  A  court  has  no  power  to  set  aside  a 
composition  after  the  lapse  of  six  months 
from  the  date  of  its  confirmation.  In  re 
Eisenberg,  (S.  D.  N.  Y.  1906)  148  Fed.  326, 
16  Am.  Bankr.  Rep.  776;  In  re  Ennis,  (S.  D. 


N.  Y.  1010)  183  Fed.  860;  In  re  Jeraej 
Island  Packing  Ck>.,  (N.  D.  Cal.  1907)  18 
Am.  Bankr.  Rep.  417. 

The  application  to  vacate  shonld  be  made 
to  the  judge  who  made  the  order  of  confirma- 
tion. In  re  Ennis,  (S.  D.  N.  Y.  1010)  183 
Fed.  850. 


Seo.  14.  DisoHABGES,  WHEN  Gbawtbd.  —  a  \_Applicaiion  for  discharge.l 
Any  person  may,  after  the  expiration  of  one  month  and  within  the  next  twelve 
months  subsequent  to  being  adjudged  a  bankrupt,  file  an  application  for  a  dis- 
charge in  the  court  of  bankruptcy  in  which  the  proceedings  are  pending;  if  it 
shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  unavoidably  pre- 
vented from  filing  it  within  such  time,  it  may  be  filed  within  but  not  after 
the  expiration  of  the  next  six  months.  1(1898)  SO  Stat.  L.  560.'] 


Applicant  for  diacharge  must  comply  with 
statutory  conditions.  —  A  discharge  in  bank- 
ruptcy is  an  act  of  grace,  and  the  person  who 
applies  for  it  must  comply  with  the  condi- 
tions Required,  as  essential  to  its  granting, 
at  the  time  he  applies  for  it.  In  re  U.  S.  Res- 
taurant, etc.,  Co.,  (C.  C.  A.  2d  Cir.  1011)  187 
Fed.   118. 

A  discharge  is  not  an  absolute  Hght  exist- 
ing at  the  time  of  filing  the  petition  in  bank- 
ruptcy. The  right  or  privilege  arises  subse- 
quently, and  is  granted  upon  the  conditions 
of  the  statute,  and  is  dependent  in  part  upon 
the  conduct  of  the  bankrupt  after  the  filing 
of  his  petition  in  bankruptcy;  and  those  con- 
ditions cannot  be  applied  until  application 
has  been  made  for  a  discharge.  In  re  Little, 
(C.  C.  A.  7th  Cir.  1005)  137  Fed.  621,  13  Am. 
Bankr.  Rep.  640. 

To  whom  application  must  be  made.  — All 
matters  relating  to  the  discharge  of  the  bank- 
rupt are,  under  section  38a  (4),'  expressly 
excepted  from  the  jurisdiction  of  the  referee; 
and,  therefore,  the  application  for  the  bank- 
rupt's discharge  should  be  made  to  the  judge 
of  the  District  Court.  In  re  Johnson,  (W.  D. 
Ark.  1008)  158  Fed.  342,  10  Am.  Bankr.  Rep. 
814.  See  also  In  re  Elby,  (N.  D.  la.  1007) 
157  Fed.  035,  10  Am.  Bankr.  Rep.  734 ;  In  re 
Randall,  (E.  D.  Pa.  1008)  150  Fed.  208,  20 
Am.  Bankr.  Rep.  305. 

An  application  for  a  bankrupt's  discharge 
is  in  the  nature  of  a  separate  proceeding  from 
the  original  cause,  so  that  the  reference  of 
the  original  cause  confers  no  jurisdiction 
on  the  referee  over  the  application  for  dis- 
charge. In  re  Taylor,  (N.  D.  Ala,  1011)  188 
Fed.  470. 

But  the  application  may  be  referred  to  a 
special  master  to  ascertain  and  report  the 
facts.  In  re  McDuff,  (C.  C.  A.  5th  Cir.  1000) 
101  Fed.  241,  4  Am.  Bankr.  Rep.  110. 

Notice  of  application.  —  The  amendment  of 
1010  provides  that  the  creditors  shall  have 
thirty  days'  notice  of  all  applications  for  the 
discharge  of  the  bankrupt.  See  section  58a 
(0) 

A  petition  by  a  bankrupt  asking  a  special 
reference  to  the  referee,  requiring  him  to  take 
proof  and  report  whether  or  not  he  is  en- 
titled to  be  discharged,  will  not  be  oonsid- 
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notice  of  the  petition.  In  re  Sykes,  (W.  D. 
Tenn.  1001)  106  Fed.  660,  6  Am.  Bankr.  Rep. 
264. 

Service  of  notice.  —  Creditors  of  a  bank- 
rupt are  not  deprived  of  their  property  with- 
out due  process  of  law,  because  the  Bank- 
ruptcy Act  does  not  require  personal  service 
of  the  notice  of  the  application  for  a  dis- 
charge. Hanover  Nat.  Bank  v,  Moyses, 
(1002)  186  U.  S.  181,  22  S.  Ct.  857,  46  U.  S. 
(L.  ed.)   1113,  8  Am.  Bankr.  Rep.  1. 

When  application  must  be  made.  —  Except- 
ing where  the  time  has  been  extended  by 
the  judzc  for  good  cause,  the  bankrupt  must 
apply  for  his  discharge  within  the  twelve 
months  subsequent  to  the  adjudication;  and 
his  failure  to  make  such  application  within 
that  time  will  prevent  his  discharge.  In  re 
Marshall  Paper  Co.,  (D.  C,  Mass.  1800)  05 
Fed.  410,  2  Am.  Bankr.  Rep.  653,  affirmed 
(C.  C.  A.  1st  Cir.  1000)  102  Fed.  872,  4  Am. 
Bankr.  Rep.  468;  In  re  Wolflf,  (N.  D.  Cal. 
1000)  100  Fed.  430,  4  Am.  Bankr.  Rep.  74; 
In  re  Royal,  (E.  D.  N.  C.  1002)  113  Fed.  140, 
7  Am.  Bankr.  Rep.  636;  In  re  Fahy,  (N.  D. 
la.  1002)  116  Fed.  230,  8  Am.  Bankr.  Rep. 
354;  In  re  Crist,  (S.  D.  Ala.  1002)  116  Fed. 
1007,  0  Am.  Bankr.  Rep.  I;  In  re  Fiegen- 
baum,  (2d  Cir.  1003)  121  Fed.  60,  57  C.  C. 
A.  400,  0  Am.  Bankr.  Rep.  505;  In  re  Haynes, 
(M.  D.  Pa.  1003)  122  Fed.  560,  10  Am. 
Bankr.  Rep.  13;  Kuntz  v.  Young,   (8th  Cir. 

1004)  131  Fed.  710,  65  C.  C.  A.  477;  In  re 
Knauer,  (N.  D.  la.  1004)  133  Fed.  805,  13 
Am.  Bankr.  Rep.  503;  In  re  Weintraub,  (D. 
C.  N.  J.  1005)  133  Fed.  1000;  In  re  Little, 
(C.  C.  A.  7th  Cir.  1005)  137  Fed.  521,  13  Am. 
Bankr.  Rep.  640;  In  re  Wagner,  (D.  C.  Nev. 

1005)  130  Fed.  87,  15  Am.  Bankr.  Rep.  100; 
In  re  Kuffler,  (C.  C.  A.  2d  Cir.  1007)  151 
Fed.  12,  reversing  (E.  D.  N.  Y.  1006)  144 
Fed.  445,  16  Am.  Bankr.  Rep.  305;  In  re  Sil- 
verman, (C.  C.  A.  2d  Cir.  1007)  157  Fed. 
675;  The  Pokanoket,  (E.  D.  Va.  1008)  161 
Fed.  383;  In  re  Bramlett,  (N.  D.  Ga.  1008) 
161  Fed.  588,  20  Am.  Bankr.  Rep.  402 ;  In  re 
Glickman,  (E.  D.  Pa.  1008)  164  Fed.  200, 
21  Am.  Bankr.  Rep.  171;  In  re  Holmes,  (D. 
C.  Vt.  1008)  165  Fed.  225,  21  Am.  Bankr. 
Rep.  330;  In  re  Schnabel,  (E.  D.  N.  Y.  1900) 
166  Fed.  383;  In  re  Pullian,  (E.  D.  Tenn, 
1900)  in  F«d,  505, 28  Am,  Bank?,  Rep.  513: 
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tn  re  Stone,  (D.  C.  Ore.  1900)  172  Fed.  947, 
23  Am.  Bankr.  R«p.  24;  tn  re  Leveiutein,  (D. 

C.  Conn.  1910)  180  Fed.  957;  In  re  West- 
brook,  (K  D.  AU.  1911)  18«  F«d.  414;  In  re 
U.  6.  Beitaursnt,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1911)  167  Fed.  118;  /»  re  Harris,  (£.  D.  Pa. 

1906)  15  Am.  Bftnkr.  Rep.  705. 

After  a  year  and  a  day  from  the  date  of  the 
adjudication  has  elapsed,  the  court  has  no 
jurisdiction  to  grant  a  discharge,  unless  it 
shall  have  extended  the  time  for  six  months 
by  reason  of  unavoidable  delay.  In  re 
Holmes,  (D.  C.  Vt.  1908)  165  Fed.  225,  21 
Am.  Bankr.  Rep.  839. 

If,  after  adjudication,  the  bankrupt  shall 
fail  to  file  a  petition  for  discharge,  within  the 
time  fixed  by  the  statute,  his  right  to  such 
discharge  is  lost  to  him  forever.  In  re  Leven- 
stein,   (D.  C.  Conn,  1910)   180  Fed.  957. 

Bankrupt  need  not  he  notified  of  expiration 
of  time.  —  It  is  no  part  of  the  duty  of  a 
referee  in  bankruptcy  to  notify  the  bankrupt 
or  his  attorney  of  tne  date  of  the  expiration 
of  the  time  for  filing  a  petition  for  a  dis- 
cbarge; both  the  bankrupt  and  his  attorney 
are  required  to  take  notice  thereof.  In  re 
Knauer,  (N.  D.  la.  1904)  133  Fed.  805,  13 
Am.  Bankr.  Rep.  503. 

Effect  of  failure  to  apply  for  discharge  on 
tvbaequent  bankruptcy  proceeding.— A  bank- 
rupt who  has  failed  to  apply  for  his  discharge 
within  the  time  limited  cannot  thereafter  file 
a  second  petition,  and  obtain  a  discharge 
from  the  debts  which  were  scheduled  and 
provable  in  the  previous  bankruptcy  proceed- 
ing. In  re  Fiegenbaum,  (2d  Cir.  1903)  121 
Fed.  69,  57  C  C.  A.  409,  9  Am.  Bankr.  Rep. 
695;  In  re  Weintraub,  (D.  C.  N,  J.  1906)  133 
Fed.  1000;  In  re  Silverman,  (C.  C.  A.  2d  Cir. 

1907)  157  Fed.  075:  In  re  Bramlett,  (N.  D. 
Ga.  1908)  161  Fed.  688,  20  Am.  Bankr.  Rep. 
402;  In  re  Pullian,  (E.  P.  Tenn.  1909)  171 
Fed.  595,  22  Am.  Bankr.  Rep.  513;  In  re 
Stone,  (D.  C.  Ore.  1909)  172  Fed,  947,  23 
Am.  Bankr.  Rep.  24;  In  re  Westbrook,  (N. 

D.  Ala.  1911)  186  Fed.  414. 

Ree  judicata,  —  Where  a  bankrupt  failed 
to  apply  for  a  discharge  on  a  former  petition 
within  the  time  allowed,  the  denial  of  his 
discharge  is  res  judicata,  precluding  his  dis- 
charge from  debts  then  scheduled,  and  re- 
scheduled in  his  subsequent  petition.  In  re 
Stone,  (P.  C.  Ore.  1909)  172  Fed.  947,  23 
Am.  Bankr,  Rep.  24;  In  re  Westbrook,  (N, 
D.  Ala.  1911)   186  Fed.  414. 

And  the  fact  that  the  second  bankruptcy 
proceeding  has  been  instituted  in  a  different 
district  does  not  render  the  failure  to  apply 
for  a  discharge  in  the  first  proceeding  any 
the  less  res  judicata.  In  re  Weintraub,  (D. 
O.  N.  J.  1905)    133  Fed.  1000. 

EzteneioQ  allowed  because  of  unavoidable 
delay.  —  The  court  may  extend  the  time  for 
the  filing  of  an  application  for  the  discharge 
of  a  bankrupt,  for  six  months;  but  such  ex- 
tension can  only  be  granted  where  it  is  made 
clearly  to  appear  that  the  bankrupt  was  un- 
avoidably prevented  from  filing  his  applica- 
tion for  discharge  within  the  twelve'  months 
period  specified  in  the  statute.  In  re  Wolff, 
iN.  D.  Cal.  1900)  100  Fed.  4.30,  4  Am. 
Bankr.  Rep.  74;  In  re  Fahjr,  (N.  D.  la.  1902) 


116  Fed.  230,  8  Am.  Bankr.  Rep.  364;  in  r$ 
Haynes,  (M.  D.  Pa.  1903)  122  Fed.  560,  10 
Am.  Bankr.  Rep.  13;  In  re  Knauer,  (N.  D. 
la.  1904)  133  Fed.  605,  13  Am.  Bankr.  Rep. 
503;  In  re  Andereon,  (D.  C.  Kont.  1005)  134 
Fed.  319,  14  Am.  Bankr.  Rep.  221;  In  re 
Lewin,  (W.  D.  Tex.  1905)  135  Fed.  252,  14 
Am*  Bankr.  Rep.  358;  In  re  Wagner,  (D,  C. 
Nev.  1905)  139  Fed.  87,  15  Am.  Bankr.  Rep. 
101;  In  re  Glickman,  (E.  D.  Pa.  1908)  164 
Fed.  209,  21  Am.  Bankr.  Rep.  171;  In  re 
Fritz,  (E.  D.  N.  Y.  1909)  173  Fed.  560.  23 
Am.  Bankr.  Rep.  84;  In  re  Chase,  (D.  G. 
Mass.  1910)  186  Fed.  408;  In  re  Harris,  <E. 
D.  Pa.  1906)   15  Am.  Bankr.  Rep.  705. 

Extension  must  he  applied  for  ^vithin  the 
six  months  period.  —  Tn  express  terms  the 
discretion  of  the  judge  is  limited  to  the  six 
months  following  the  expiration  of  the  year 
beginning  with  the  date  of  the  adjudication; 
and  this  is  a  limitation  on  the  jurisdiction 
of  the  judge  over  the  matter  of  diacharge. 
The  power  and  right  to  grant  a  discharge 
effecnial  to  bar  the  enforcement  of  debta  is 
conferred  bv  the  statute,  and  is  governed  by 
the  limitations  found  in  the  s^tnte;  and 
therefore,  unless  it  is  petitioned  for  within 
the  time  limit  fixed  by  section  14  of  the  Act, 
the  court  of  bankruptcy  is  without  the  power 
and  jurisdiction  to  grant  a  discharge.  If  the 
court,  yielding  to  equitable  considerations, 
should  grant  a  discharge  in  form  to  the  bank- 
rupt, w  validity  could  be  impeached  before 
any  court  wherein  it  might  be  pleaded  as  a 
bar  to  a  claim,  on  the  ground  of  want  of 
jurisdiction  to  entertain  Uie  petition  for  dis- 
charge; the  record  showing  on  its  face  that 
the  petition  was  not  filed  within  eighteen 
months  of  the  date  of  the  adjudication.  In  re 
Fahy,  (N.  D.  la.  1902)  116  Fed.  239,  8  Am. 
Bankr.  Rep.  354. 

Inquiry  .whether  a  hanlcrupt  teas  unavoid- 
ahly  prevented  from  applying  for  a  discharge 
within  the  year  should  be  had  within  the 
additional  six  months  period  during  which 
filing  may  be  allowed  on  such  showing.  In  re 
Chase,  (D.  C.  Mass.  1910)   186  Fed.  408. 

Application  for  extension  must  he  sus- 
tained hy  proof.  —  A  petition  filed  by  a  bank- 
rupt  asking  an  extension  of  time  for  filins 
an  application  for  discharge  on  the  ground 
that  he  was  unavoidably  prevented  from 
filing  it  within  the  year  allowed  therefor  is 
not  evidence  of  the  facts  therein  alleged; 
and,  on  a  reference  of  such  petition,  they  must 
be  sustained  by  proof,  although  no  formal 
answers  may  be  filed  thereto.  In  re  Glick- 
man, (E.  D.  Pa.  1908)  164  Fed.  209,  21  Am. 
Bankr.  Rep.  171.  See  also  In  re  Lewin,  (W. 
D.  Tex.  1905)  135  Fed.  252,  14  Am.  Bankr. 
Rep.  358. 

Failure  to  apply  hecause  of  previous  dis- 
charge. ^  In  In  re  Vaine,  (N.  D.  N.  Y.  1911) 
186  Fed.  535,  it  appears  that  a  bankrupt  was 
adjudicated  within  six  years  of  his  former 
voluntary  bankruptcy  proceedings,  and  that 
he  requested  an  extension  of  six  months'  time 
within  which  to  file  his  application  for  disr 
charge  in  the  second  proceeding,  on  the 
ground  that  he  was  unavoidably  prevented 
from  making  such  application  within  the 
twelve  months  period  because,  If  the  appHc^: 
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tion  Were  mAde  within  that  period,  it  wotlld 
be  within  six  y^H  of  his  former  diltchtlrge. 
In  di^osing  of  this  contention!  the  court 
said:  ''Section  lib  (6)  was  inteiided  to  pre- 
vent the  filing  of  voluntaty  petitions  in  bank- 
rtipicy  by  thti  same  person  oftener  than  once 
in  kit  yeiirs,  and  not  merely  to  spac6  dis- 
charges to  the  fe(am^  person  six  years  apart." 
And  see  the  annotation  under  section  14& 
(6),tft/ro,  p.  567. 

Notice  of  aj^iication  for  o^ension.  —  An 
application  by  a  bankrupt  for  aii  extension  ol 
tiin«  Within  which  to  file  an  application  for 
discharge  being  addressed  wholly  to  the  dis- 
cretion of  the  jndge,  It  is  not  necessilry  tliat 
notice  thereof  be  giVen  to  all  creditors;  the 
notice  of  hearing  required  to  be  given  bjr  sec- 
tion 68a  being  sufficient.  H  re  fritz,  ( E.  D. 
N.  Y.  1909)  173  Fed.  660,  23  Ata.  Bankr. 
Rep.  84;  Ifi  re  Chase,  (D.  0.  Mass.  1919)  186 
Fed.  408. 

Effect  of  extefading  time.  —  Where  bank- 
rupts have  been  allowed  to  Hie  a  petition  for 
a  discharge,  notwithstanding  more  than  a 
year  hiis  pass^  since  the  adjudication,  the 
only  question  open  thereafter  is  whether  they 
are  entitled  td  a  discharge;  and  Creditors 
sinking  to  oppose  the  discharge  are  confined 
to  the  statutory  objections,  /w  re  Haynes, 
(at;  D.  Pa,  lt)03)  122  Fed.  660,  10  Am. 
Bankr.  Itet>.  13. 

Thotogh  the  court  entertains  a  petition  for 
a  bankriipt's  discharge  more  than  a  year 
after  the  adjudication,  on  an  insufficient  show- 
ing, the  remedy  is  by  motion  to  vacate;  and 
it  is  too  late  to  contest  the  matter  on  the 
hearing  of  the  petition.    In  re  Haynes,   (M. 


D.  Pa.  1903)    122  Fed.  660,  10  Am.   Bankr. 
Rep.  13. 

Verification.  —  An  application  for  a  bank- 
rnpt's  discharge  should  be  considered  a  plead- 
ing within  section  ISo;  and,  therefore,  should 
be  verified.  In  re  Taylor,  (N.  D.  Ala.  1911) 
188  Fed.  479.  And  see  to  the  same  effect,  In 
r»  Holman,  (S.  D.  la.  1899)  92  Fed.  614; 
In  re  Brown,  (C.  C.  A.  6th  Cir.  1901)  113 
Fed.  49,  7  Am.  Bankr.  Rep.  282 ;  In  re  Glass, 
(W.  D.  Tenn.  1902)  119  Fed.  509,  9  Am. 
Bankr.  Rep.  394. 

Filing.  —  An  application  for  a  bankrupt's 
discharge  must  be  filed  with  the  clerk  of 
court,  and  not  with  the  referee.  In  re  Taj^lor, 
(N.  D.  Ala.  1911)    188  Fed.  479. 

It  is  improper  to  mail  the  application  for 
a  discharge  to  the  Judge,  instead  of  filing  it 
with  the  clerk.  In  re  Sykes,  (W.  D.  Tenn. 
1901)  106  Fed.  669. 

But  where  an  application  for  a  bankrupt's 
discharge,  though  erroneously  filed  with  the 
referee  instead  of  the  clerk,  was,  with  the 
other  proceedings  thereon  before  the  referee, 
filed  with  the  clerk  within  a  year  after  adju- 
dication, and  no  objection  had  been  taken  by 
the  objecting  creditor  to  the  improper  origi- 
nal filing,  it  was  held  that  the  petition 
would  be  regarded  as  properly  filed.  In  re 
Taylor,  (N.  D.  Ala.  1911)   188  Fed.  479. 

Under  District  CoUrt  rule  11  in  bank- 
ruptcy, in  the  eouthern  district  of  New  York, 
which  makes  the  office  of  the  referee  the  office 
of  the  court,  the  filing  of  a  petition  folr  dis- 
charge with  the  referee  is  sufficient.  In  re 
Pincus,  (8.  D.  N.  Y.  1906)  147  Fed.  621,  17 
Am.  Bankr.  Rep.  331. 


b  [Hearing  application  and  granting  discharge.^  The  judge  shall  hear  the 
application  for  a  discharge  and  such  proofs  and  pleas  as  may  be  made  in  opposi- 
tion thereto  by  the  trustee  or  other  parties  in  interest,  at  such  time  as  will  give 
the  trustee  or  parties  in  interest  a  reasonable  opportunity  to  be  fully  heard,  and 
investigate  the  merits  of  the  application  and  discharge  the  applicant  unless  he 
•has  [(Amended  1910)  36  Stat.  L.  8S9.'] 

are  remedial  in  their  nature  with  respect  to 
the  baJikrupts  or  to  their  creditors,  or  to 
both,  and  the  strict  rules  of  construction  6r 
interpretation  appropriate  to  retroactive  or 
retrospective  laws  are  inapplicable  to  them. 
In  re  Scott,  (D.  C.  Del.  1904)  126  Fed.  981, 
11  Am.  Bankr.  Rep.  327. 

Sectiona  14  and  It  should  be  construed  to- 
gether. Each  bears  upon  a  different  subject; 
the  one  relating  to  the  discharge,  the  other 
to  the  debts  from  which  such  discharge  will 
relieve  the  debtor.  The  matterd  and  things 
which  will  prevent  a  discharge  in  bankruptcy 
are  different  from  those  set  out  in  the  section 
which  will  not  relieve  from  liability  in  case 
there  is  a  discharge  of  the  bankrupt.  The 
bankrupt  may  be  discharged  and  still  be  held 
liable  lor  the  classes  of  debts  mentioned  in 
section  17  of  the  Act;  and  in  seeking  to  hold 
a  party  liable,  who  has  been  discharged  in 
bankruptcy,  the  ground  for  such  liability 
must  be  found  in  section  17,  and  not  in  sec- 
tion 14,  which  enumerates  the  grounds  upon 
which  a  discharge  shall  be  refused.  Katzcn- 
stein  V.  Reid,  (tez.  1905)  16  Am.  Bankr. 
Rep.  740. 


I.   GlENEBALtT,  549. 

n.  Objections  to  BaitkIiupt's  Discharoe, 
550. 

III.  Heabino  and  PBOor,  553. 

IV.  Detebmination,  555. 

I.  Gbnkeally. 

Congress  may  t^reacribe  any  regulations 
concerning  discharges  in  bankruptcy  that  are 
not  so  grossly  unreasonable  as  to  be  incom- 

Satible  with  the  fundamental  law.  Hanover 
fat.  Bank  i>.  Moyses,  (1902)  186  U.  S.  I8l, 
22  S.  Ct.  857  46  U.  8.  (L.  ed.)  1113,  8  Am. 
Bankr.  Rep.  1;  In  re  Dresser,  (C.  C.  A.  2d 
Cir.  1906)  146  Fed.  383,  16  Am.  Bankr.  Rep. 
561. 

Condtrnction  —  Siatute  to  be  Uberalty 
construed,  —  The  adjudged  cases  favor  a  lit^ 
eral  construction  of  section  l4  in  the  matter 
of  the  discharge  of  honest  bankrupts.  Hardie 
r.  Swafford  feros.  Dry  Goods  Co.,  (C.  C.  A. 
5th  Cir.  1908)  l65  Fed.  588,  21  Am.  Bankr. 
Rep.  467. 

Statutory  provisions  Regulating  the  condi- 
tions on  which  bankrupts  may  be  discharged 
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CiyMiruction  with  regard  to  purpose. — 
The  well-settled  and  uniformly  recognized 
purpose  of  the  bankruptcy  law  is  to  secure  to 
the  creditors  of  an  insolvent  person,  coming 
within  the  terms  of  the  act,  a  full  and  honest 
disclosure  and  an  equitable  distribution  of 
his  property,  and,  this  being  accomplished, 
to  ^ive  to  the  honest  debtor  a  full  discharge. 
This  twofold  purpose  should  be  kept  in  view 
in  construing  and  enforcing  the  provisions  of 
the  statute.  In  re  James,  (E.  D.  N.  C.  1910) 
175  Fed.  894,  23  Am.  Bankr.  Rep.  703. 

The  right  to  a  discharge  is  determined  by 
the  good  faith  of  the  bankrupt;  and  the 
effect  of  a  discharge  is  to  be  determined  in 
accordance  with  a  proper  recognition  of  his 
civil  liability  for  the  acts  of  partners  and 
other  agents.  Frank  v.  Michigan  Paper  Co., 
(C.  C.  A.  4th  Cir.  1910)  24  Am.  Bankr.  Rep. 
261. 

Governed  by  law  at  time  of  filing  petition, 

—  A  bankrupt's  right  to  a  discharge  is  gov- 
erned by  the  law  as  it  stood  at  the  time  he 
filed  his  petition.  Matter  of  Petersen,  (D.  C. 
Minn.  1903)   10  Aul  Bankr.  Rep.  355. 

Aforal  turpitude  iniX)lved.  —  It  is  noticeable 
that,  of  the  six  reasons  for  refusing  a  dis- 
charge, recited  in  section  145,  all  except  the 
last  two  (which  stand  by  themselves  on  a 
ground  that  affects  the  administration  of 
the  law)  imply  moral  turpitude  on  the  part 
of  the  bankrupt.  Klein  v.  Powell,  (C.  C.  A 
8d  Cir.  1909)  174  Fed.  640,  23  Am.  Bankr. 
Rep.  494. 

II.  Objections   to   Bankbupt's   Dibchabge. 

Who  may  object  to  granting  of  discharge. 

—  Under  section  146,  an  objection  to  the 
granting  of  a  discharge  must  be  made  by 
"the  trustees  or  other  parties  in  interest." 
This  includes  creditors.  In  re  Frioe,  (S.  D. 
la.  1899)  96  Fed.  611,  2  Am.  Bankrr  Rep. 
674;  In  re  Maples,  (D.  C.  Mont.  1901)  105 
Fed.  919,  5  Am.  Bankr.  Rep.  426;  In  re 
Brown,  (C.  C.  A.  6th  Cir.  1901)  112  Fed.  49, 
7  Am.  Bankr.  Rep.  252;  In  re  Levey,  (N.  D. 
N.  Y.  1904)  133  Fed.  572,  13  Am.  Bankr. 
Rep.  312;  In  re  Conroy,  (E.  D.  Pa.  1905) 
134  Fed.  764,  14  Am.  Bankr.  Rep.  249 ;  In  re 
Chandler,  (C.  C.  A.  7th  Cir.  1905)  138  Fed. 
637,  14  Am.  Bankr.  Rep.  512;  In  re  Servis, 
(N.  D.  la.  1906)  140  Fed.  222,  15  Am.  Bankr. 
Rep.  271;  In  re  Harr,  (E.  D.  Mo.  1906>  143 
Fed.  421,  16  Am.  Bankr.  Rep.  213;  In  re 
Hendrick,  (D.  C.  Conn.  1906)  143  Fed.  647, 
16  Am.  Bankr.  Rep.  218;  In  re  Carton,  (S. 
D.  N.  Y.  1906)  148  Fed.  63,  17  Am.  Bankr. 
Rep.  343;  In  re  Nathanson,  (E.  D.  N.  Y. 
1907)  155  Fed.  646,  19  Am.  Bankr.  Rep.  56; 
Talcott  17.  Friend,  (C.  C.  A.  7th  Cir.  1909) 
179  Fed.  676:  In  re  Westbrook,  (N.  D.  Ala. 
1911)   186  Fed.  414. 

yeed  not  prove  claim  in  order  to  object  to 
discharge.  —  A  creditor  of  a  bankrupt  having 
a  claim,  dischargeable  in  bankruptcy  and 
provable  in  the  pending  proceeding,  may  op- 
pose the  bankrupt's  discharge,  though  the 
claim  is  not  proved.  In  re  Nathanson,  (E. 
D.  N.  Y.  1907)  165  Fed.  645,  19  Am.  Bankr. 
Rep.  56.  See  also  In  re  Conrov,  (E.  D.  Pa. 
1905)   134  Fed.  764,  14  Am.  Bankr.  Rep.  249. 

One  who  has  a  suit  pending  against  a  bank- 


rupt for  the  recovery  of  a  debt,  which  is  con- 
tested, is  a  party  in  interest,  and  entitled 
to  contest  the  bankrupt's  right  to  a  dis- 
charge. In  re  Conroy,  (E.  D.  Pa.  1905)  134 
Fed.  764,  14  Am.  Bankr.  Rep.  249. 

Creditor  barred  by  limitation.  —  The  fact 
that  a  creditor's  claim  is  barred  by  limita- 
tion at  the  time  he  files  objections  to  the 
bankrupt's  discharge  does  not  deprive  him 
of  a  subsisting  cause  of  action  so  as  to  bar 
his  right  to  object.  In  re  Westbrook,  (N.  D. 
Ala.  1911)   186  Fed.  414. 

Objection  in  behalf  of  dissolved  partner- 
ship.—  Where  a  pj^rtnership,  which  had 
proved  a  claim  against  a  bankrupt  estate, 
was  dissolved  pending  the  proceedings,  with- 
out any  disposition  of  the  claim  being  made 
as  between  the  partners,  it  was  held  that  in 
order  to  maintain  objections  to  the  bank- 
rupt's discharge  it  was  necessary  to  show 
affirmatively  that  all  of  the  partners  as- 
sented. In  re  Hendrick,  (D.  C.  Conn.  1906) 
143  Fed.  647,  16  Am.  Bankr.  Rep.  218. 

Debts  not  provable  in,  or  unaffected  by, 
bankruptcy.  —  If  a  creditor  of  a  bankrupt, 
opposing  his  discharge,  has  a  debt  not  prov- 
able, or  which  the  discharge  would  not  aflfect, 
the  bankrupt's  remedy  Is  by  a  motion  to  ex- 
punge the  claim  or  strike  out  the  specifica- 
tions. In  re  Nathanson,  (E.  D.  N.  Y.  1907) 
155  Fed.  645,  19  Am.  Bankr.  Rep.  56. 

Effect  of  failure  to  object  to  allowance  of 
claim.  —  The  bankrupt  has  an  equitable  right 
to  insist  that  objection  shall  be  made  to  il- 
legal claims,  and  his  failure  to  exercise  such 
right  by  requesting  the  trustee  to  make  sUch 
objection  estops  him  to  deny  the  standing  of 
a  creditor,  whose  clhim  is  allowed  without  ob- 
jection, to  file  objections  to  his  discharge.  In 
re  Carton,  (S.  D.  N.  Y.  1906)  148  Fed.  63,  17 
Am.  Bankr.  Rep.  343. 

Specification  of  objections  —  General  requi- 
sites.—  The  specification  of  objections  to  a 
discharge  is  in  the  nature  of  a  pleading,  and 
the  allegations  thereof  must  be  distinct,  speci- 
fic, and  definite,  and  set  forth  with  almost  the 
exactness  of  an  indictment,  particularly  where 
the  offense  charged  is  one  included  in  section 
29,  so  that  the  bankrupt  may  be  advised  of 
the  acts  charged,  which  bring  him  within  the 
inhibition  of  the  statute,  so  far  as  it  relates 
to  his  discharge.  In  re  Holman,  (S.  D.  la. 
1899)  92  Fed.  512,  1  Am.  Bankr.  Rep.  600; 
In  re  Thomas,  (S.  D.  la,  1899)  92  Fed.  912, 
1  Am.  Bankr.  Rep.  515;  In  re  Hixon,  (S.  D. 
la.  1899)  93  Fed.  440,  1  Am.  Bankr.  Rep.  610: 
In  re  Idzall,  (S.  D.  la.  1899)  96  Fed.  314,  2 
Am.  Bankr.  Rep.  741;  In  re  Hirsch,  (W.  D. 
Tenn.  1899)  96  Fed.  468,  2  Am.  Bankr.  Rep. 
715;  In  re  Rhutassel,  (N.  D.  la.  1899)  96 
Fed.  597,  2  Am.  Bankr.  Rep.  697;  In  re 
Kaiser,  (D.  C.  Minn.  1899)  99  Fed.  689,  3 
Am.  Bankr.  Rep.  767;  In  re  Wetmore,  (E.  D. 
Pa.  1900)  99  Fed.  703,  3  Am.  Bankr.  Rep. 
704;  In  re  Peacock,  (E.  D.  N.  C  1900)  101 
Fed.  560,  4  Am.  Bankr.  Rep.  136;  In  re 
Quackenbush,  (N.  D.  N.  Y.  1900)  102  Fed. 
282,  4  Am.  Bankr.  Rep.  274;  In  re  McGum, 
(D.  C.  Nev.  1900)  102  Fed.  743,  4  Am.  Bankr. 
Rep.  459;  In  re  Pierce,  (D.  C.  Wash.  1900) 
102  Fed.  977,  4  Am.  Bankr.  Rep.  489;  In  re 
Pierce,  (N.  D.  N.  Y.  1900)  103  Fed.  64;  In  re 
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Mudd,  (W.  D.  Mo.  1900)  106  Fed.  348,  5  Am. 
Bankr.  Reo.  242 ;  Bragassa  v,  St.  Louis  Cycle, 
(C.  C.  A.  6th  Cir.  1901)  107  Fed.  77,  6  Am. 
Bankr.  Rep.  700;  In  re  Steed,  (E.  D.  N.  C. 
1901)  107  Fed.  082,  6  Am.  Bankr.  Rep.  73; 
In  re  Brown,  (C.  C.  A.  5th  Cir.  1901)  112 
Fed.  49,  7  Am.  Bankr.  Rep.  252 ;  In  re  Beebe, 
(£.  D.  Pa.  1902)  116  Fed.  48,  8  Am.  Bankr. 
Rep.  697;  In  re  Crist,  (S.  D.  Ala.  1902) 
116  Fed.  1007,  9  Am.  Bankr.  Rep.  1;  In  re 
Blalock,  (D.  C.  S.  C.  1902)  118  Fed.  679,  9 
Am.  Bankr.  Rep.  266;  In  re  Peck,  (D.  C. 
Conn.  1903)  J20  Fed.  972,  9  Am.  Bankr.  Rep. 
747;  In  re  Patterson,  (N.  D.  N.  Y.  1903)  121 
Fed.  921,  10  Am.  Bankr.  Rep.  371;  In  re 
Parish,  (N.  D.  la.  1903)  122  Fed.  553,  10 
Am.  Bankr.  Rep.  548;  In  re  Milgraum,  (E. 
D.  Pa.  1904)  129  Fed.  827,  12  Am.  Bankr. 
Rep.  306;.  In  re  Ginsburg,  (E.  D.  Pa.  1904) 
130  Fed.  627,  12  Am.  Bankr.  Rep.  459;  In  re 
Levey,  (N.  D.  N.  Y.  1904)  133  Fed.  572,  13 
Am.  Bankr.  Rep.  317;  In  re  Taplin,  (N.  D. 
la.  1905)  135  Fed.  861,  14  Am.  Bankr.  Rep. 
360;  In  re  Chandler,  (C.  C.  A.  7th  Cir. 
1905)  138  Fed.  637,  14  Am.  Bankr.  Rep.  612; 
In  re  Servis,  (N.  D.  la.  1905)  140  Fed.  222, 
16  Am.  Bankr.  Rep.  271;  Troeder  V,  Lorsch, 
(C.  C.  A.  1st  Cir.  1906)  150  Fed.  710,  17 
Am.  Bankr.  Rep.  723;  In  re  Griffin,  (S.  D. 
Ala.  1907)  154  Fed.  637,  19  Am.  Bankr.  Rep. 
78;  In  re  McCarthy,  (S.  D.  N.  Y.  1909)  170 
Fed.  859,  22  Am.  Bankr.  Rep.  499;  In  re 
Bradin,  (E.  D.  Pa.  1910)  179  Fed.  768;  In  re 
McNamara,  (S.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  566;  In  re  Wolfensohn,  (S.  D.  N.  Y. 
1900)  5  Am.  Bankr.  Rep.  60;  Matter  of  Wet- 
more,  (W.  D.  N.  Y.  1901)  6  Am.  Bankr.  Rep. 
703. 

Must  ehow  objector  to  he  party  in  interest. 
—  Where  the  specification  fails  to  show  that 
the  party  making  the  same  is  a  party  in  in- 
terest who  will  be  affected  by  the  discharge, 
but  affirmatively  shows  that  he  will  not  be, 
the  court  itself  may  take  notice  of  this,  al- 
though the  specification  is  not  excepted  to; 
for  opposition  to  a  discharge  will  not  be 
heard  or  determined  at  the  instance  of  one 
who  does  not  show  in  his  specification  that  he 
is  a  party  in  interest,  and  therefore  entitled 
to  oppose  the  same.  In  re  Servis,  (N.  D.  la. 
1905)  140  Fed.  222,  16  Am.  Bankr.  Rep.  271. 

An  objection  to  a  bankrupt's  discharge,  re- 
citing that  the  objector  ''being  interested  as 
a  creditor  in  the  estate  of  [the  bankrupt], 
does  hereby  oppose,"  etc.,  sufficiently  shows 
that  petitioner  is  "  a  party  interested  "  in  the 
bankrupt's  estate.  In  re  Nathanson,  (E.  D. 
N.  Y.  1907)  166  Fed.  646,  19  Am.  Bankr.  Rep. 
66. 

Statutory  language  insufficient.  —  So-called 
specifications  of  objection  to  the  discharge  of 
a  bankrupt  which  merely  state  the  grounds 
for  refusing  a  discharge,  in  the  language  of 
the  statute,  without  any  attempt  to  specify 
any  particular  act  of  the  bankrupt,  are,  as  a 
general  rule,  wholly  insufficient,  and  no  evi- 
dence can  be  received  thereunder,  nor  do  they 
afford  any  basis  for  amendment.  In  re  Peck, 
(D.  C.  Conn.  1903)  120  Fed.  972,  9  Am. 
Bankr.  Rep.  747.  See  also  In  re  Hirsch,  (W. 
D.  Tenn.  1899)  96  Fed.  468,  2  Am.  Bankr. 
Bep.  716;  In  re  Wetmore,  (E.  D.  Pa.  1900) 


99  Fed.  703,  3  Am.  Bankr.  Rep.  704;  In  re 
Levey,  (N.  D.  N.  Y.  1904)  133  Fed.  672,  13 
Am.  Bankr.  Rep.  317;  Remmers  v.  Mer- 
chants'-Laclede  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1909)  173  Fed.  484,  23  Am.  Bankr.  Rep.  78. 
And  see  ^nerally  the  annotation  of  each  stat- 
utory objection  imder  subdivisions  (1),  (2), 
(3),  (4),  (5),  and  (6)  of  this  (146)  sub- 
section, infra,  pp.  567-568. 

Duplicity. — A  charge  that  the  bankrupt 
made  a  false  oath  in  the  proceeding,  and  that 
he  has  concealed  assets  from  the  trustee,  is 
objectionable  as  including  two  grounds  in  one 
specification.  Matter  of  Wetraore,  ( W.  D.  N. 
Y.  1901 )  6  Am.  Bankr.  Rep.  703. 

Several  creditors  may  join  in  same  specifi- 
cation.—  Where  several  creditors  of  a  bank- 
rupt desire  to  urge  the  same  objections  to  the 
bankrupt's  discharge,  they  are  not  required 
to  sign  separate  specifications  of  objection, 
but  are  entitled  to  join  in  the  same  specifica- 
tion. In  re  Milgraum,  (E.  D.  Pa.  1904)  129 
Fed.  827,  12  Am.  Bankr.  Rep.  306. 

Proceeding  on  specification  abandoned  by 
another  creditor.  —  One  creditor  of  a  bank- 
rupt may  adopt  and  prosecute  the  objections 
filed  by  another  to  the  banl^rupt's  discharge, 
when  the  latter  has  declared  his  intention  to 
abandon  the  same.  In  re  Guilbert,  (E.  D. 
Pa.  1907)  164  Fed.  676,  18  Am.  Bankr.  Rep. 
830;  Matter  of  Wetmore,  (W.  D.  N.  Y.  1901) 
6  Am.  Bankr.  Rep.  703. 

A  slaim  by  a  creditor,  whose  objections  to 
a  discharge  are  held  to  be  insufficient,  of  th<* 
right  to  proceed  under  objections  filed  on  be- 
half of  another  creditor,  who  did  not  appear 
on  the  hearing,  should  be  passed  upon  by  the 
district  judge,  and  not  the  referee.  Matter 
of  Wetmore,  ( W.  D.  N.  Y.  1901 )  6  Am.  Bankr. 
Rep.  703. 

Must  allege  statutory  objection.  —  It  is  in- 
cumbent on  a  creditor,  opposing  a  bankrupt's 
discharge,  to  allege  in  his  specification  of  ob- 
jections at  least  on«  of  the  statutory  grounds 
for  withholding  the  discharge;  objections  not 
specified  in  the  act  being  unavailable.  In  re 
Griffin,  (S.  D.  Ala.  1907)  154  Fed.  637,  19 
Am.  Bankr.  Rep.  78;  In  re  Taylor,  (N.  D. 
Ala.  1911)  188  Fed.  479;  Matter  of  Wetmore, 
(W.  D.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  703. 

The  grounds  of  refusing  a  discharge  in 
bankruptcy  are  statutory  and  limited,  and  do 
not  cover  general  dishonesty  or  unfair  and 
sharp  dealing  with  creditors,  or  oral  mis- 
representations made  in  obtaining  property 
on  credit,  or  even  false  oaths,  unless  they  re- 
late to  matters  material  to  the  bankruptcy 
proceedings.  In  re  Chamberlain,  (N.  D.  N. 
Y.  1910)  180  Fed.  304. 

That  a  bankruptcy  petition  was  filed  to  de- 
feat the  claims  of  a  judgment  of  an  objecting 
creditor  against  the  bankrupt  is  no  ground 
for  denying  a  discharge.  In  re  Tavlor,  (N. 
D.  Ala.  1911)  188  Fed.  479. 

The  omission  of  creditors  from  the  schedule 
of  a  bankrupt  is  not  ground  for  refusing  his 
discharge.  In  re  Blalock,  (D.  C.  6.  C.  1902) 
118  Fed.  679,  9  Am.  Bankr.  Rep.  266. 

Larceny.  —  A  creditor  cannot  procure  the 
denial  of  the  bankrupt's  discharge  because  of 
the  alleged  offense  of  larceny,  or  larceny  as 
bailee,  committed  by  the  bankrupt  against 
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the  objecting  creditor  more  than  a  year  be- 
fore the  petition  was  filed.  In  re  Wolf,  (EL 
D.  Pa.  1908)  159  Fed.  299,  20  Am.  Bankr. 
Rep.  304. 

Owing  nondischargeahle  debts.  —  It  is  no 
ground  for  refusing  a  bankrupt's  application 
for  discharge  that  the  creditor  objecting 
thereto  holds  a  judgment  against  him  for  wil- 
ful and  malicious  injury  to  property,  or  a 
claim  founded  upon  the  fraud  of  the  bank- 
rupt for  his  misfeasance  as  a  fiduciary.  Such 
debts  will  not  be  affected  by  the  discharge 
when  granted,  but  they  do  not  defeat  the 
bankrupt's  right  to  be  discharged.  In  re 
Carmichael,  (N.  D.  la.  1899)  96  Fed.  594,  2 
Am.  Bankr.  Rep.  816. 

Verification.  —  The  authorities  are  practi- 
cally unanimous  to  the  effect  that  specifica- 
tions of  objection  to  the  discharge  of  a  bank- 
rupt are  pleadings,  and  should  be  verified  as 
required  by  section  18o  of  the  Bankruptcy 
Act;  but  the  failure  so  to  verify  them  is 
amendable.  In  re  Brown,  (5th  Cir.  1901) 
112  Fed.  49,  60  G.  C.  A.  118;  In  re  Baerbcopf, 
(E.  D.  Pa.  1902)  117  Fed.  975,  9  Am.  Bankr. 
Rep.   133;  In  re  Glass,   (W.  D.  Tenn.  1902) 

119  Fed.  520;  In  re  Peck,  (D.  C.  Conn.  1903) 

120  Fed.  972,  9  Am.  Bankr.  Rep.  747;  In  re 
Robinson,  (D.  C.  R.  I.  1903)  123  Fed.  844,  10 
Am.  Bankr.  Rep.  477;  K  H.  Godshalk  Co.  v. 
Sterling,  (C.  C.  A.  3d  Cir.  1904)  129  Fed. 
580,  12  Am.  Bankr.  Rep.  302;  In  re  Mil- 
graum,  (£.  D.  Pa.  1904)  129  Fed.  827,  12 
Am.  Bankr.  Rep.  306;  In  re  Gift,  (M.  D.  Pa. 
1904)  130  Fed.  230,  12  Am.  Bankr.  Rep.  244; 
In  re  Meurer,  (E.  D.  Pa.  1906)  144  Fed.  445, 
15  Am.  Bankr.  Rep.  823;  In  re  Nathanson, 
(E.  D.  N.  Y.  1907)  155  Fed.  645,  19  Am. 
Bankr.  Rep.  56;  In  re  Randall,  (£.  D.  Pa. 
1908)   159  Fed.  298,  20  Am.  Bankr.  Rep.  305. 

But  it  has  been  held  that  a  specification  of 
objections  to  the  discharge  of  a  bankrupt  is 
not  a  pleading  within  the  meaning  of  section 
18o,  and  that  such  specification  need  not  be 
verified.  In  re  Jamieson,  (N.  D.  111.  1903) 
120  Fed.  697,  9  Am.  Bankr.  Rep.  681. 

Who  should  verify,  —  Specifications  of  ob- 
jection to  a  bankrupt's  discharge  should  be 
verified  by  the  objecting  creditors,  and  not  by 
his  counsel,  unless  sixne  reason  is  given  why 
the  oath  is  not  taken  by  the  creditor.  In  re 
Randall,  (E.  D.  Pa.  1908)  159  Fed.  298,  20 
Am.  Bankr.  Rep.  305.  See  also  In  re  Baem- 
oopf,  (E.  D.  Pa.  1902)  117  Fed.  975,  9  Am. 
Bankr.  Rep.  133;  In  re  Milgraum,  (E.  D.  Pa. 
1904)  129  Fed.  827,  12  Am.  Bankr.  Rep.  306. 

Sufficient  verification,  —  Affidavits  to  speei- 
'fications  of  objection  to  a  bankrupt's  dis- 
charge, sworn  to  "  to  the  best  of  affiant's 
knowledge,  information,  and  belief,"  are  suffi- 
ciently verified.  In  re  Milgraum,  (E.  I>.  Pa. 
1904)  129  Fed.  827,  12  Am.  Bankr.  Rep.  306. 

f^prcial  master  may  aUov>  amendment, — 
A  special  master,  to  whom  was  referred  a 
bankrupt's  applieation  lor  discharge,  has 
power  to  permit  the  amendment  of  speeifica- 
tiofui  of  objection  filed  in  bekall  of  a  number 
of  creditors,  but  signed  and  verified  only  by 
an  agent  of  one.  by  allowing  the  same  to  be 
signed  and  ver Ifiied  bv  one  of  the  other  cred- 
itorsw  In  re  Han»a,'^(C.  C.  A.  2d  Cir.  1909) 
18&  Fed.  838,  21  Ana.  Bankr.  Rep.  843. 


Waiver  of  ohjeoiion  to  verification. — ^Where 
no  objection  to  the  want  of  verification  of  a 
petition  for  a  bankrupt's  discharge  was  mad'* 
until  after  the  evidence  on  the  application 
was  heard  before  the  referee,  it  was  held  that 
it  was  too  late.  In  re  Taylor,  (N.  D.  Ala. 
1911)  188  Fed.  479. 

Time  to  file  specifications.  —  The  time  for 
filing  objections  to  a  bankrupt's  discharge  is 
governed  by  rule  32  of  the  general  orders  in 
bankruptcy,  which  provides  that  "  a  creditor 
opposing  the  application  of  a  bankrupt  for 
his  discharge  .  .  .  shall  enter  his  appearance 
in  opposition  thereto  on  the  day  when  the 
creditors  are  required  to  show  cause,  and 
shall  file  a  specification  in  writing  of  the 
grounds  of  his  opposition  within  ten  days 
thereafter,  unless  the  time  shall  be  enlarged 
by  special  order  of  the  judge."  In  re  Frice, 
(S.  D.  la.  1899)  96  Fed.  611,  2  Am.  Bankr. 
Rep.  674;  In  re  Albrecht,  (E.  D.  Pa.  1900) 
104  Fed.  974,  5  Am.  Bankr.  Rep.  223;  In  re 
Clothier,  (E.  D.  Pa.  1901)  108  Fed.  199,  6 
Am.  Bankr.  Rep.  203;  In  re  Ginsburg,  (E.  D. 
Pa.  1904)  130  Fed.  627,  12  Am.  Bankr.  Rep. 
459;  In  re  Grant,  (E.  D.  Pa.  1905)  135  Fed. 
889,  14  Am.  Bankr.  Rep.  398;  In  re  Nathan- 
son,  (E.  D.  N.  Y.  1907)  152  Fed.  585,  18  Am. 
Bankr.  Rep.  252,  and  see  to  the  same  effect 
under  a  former  statute  In  re  Grefe,  (S.  D. 
N.  Y.  1868)  2  Nat.  Bankr.  Reg.  329,  10  Fed. 
Cas.  No.  5,794;  In  re  Levin,  (C.  (\  A.  1st 
Cir.  1910)  176  Fed.  177,  23  Am.  Bankr.  Repw 
845. 

Extension  of  time,  —  The  judge  may,  in  his 
discretion,  extend  the  time  for  entering  an 
appearance  as  well  as  for  filing  the  specifica- 
tion; and  may  do  so  after  the  time  has  ex- 
pired, as  well  as  before.  In  re  Levin,  (C.  C. 
A.  1st  Cir.  1910)  176  Fed.  177,  23  Am.  Baxkx, 
Rep.  845. 

But  a  creditor  has  no  right  to  enter  an  ap- 
pearance after  return  day,  and  should  not  be 
allowed  to  do  so,  except  for  good  cause  shown 
in  excuse  of  the  delay.  In  re  Ginsburg,  (E. 
D.  Pa.  1904)  130  Fed.  627,  12  Am.  Bankr. 
Rep.  459;  In  re  Grant,  (£.  B.  Pa.  1905)  135 
Fed.  889,  14  Am.  Bankr.  Rep>.  398. 

Amendment.  —  The  speeificatioa  of  objec- 
tions to  the  granting  of  a  discharge  may  be 
amended  with  the  same  liberality  as  is  al- 
lowed in  the  case  of  other  pleadings  in  bank- 
ruptcy proceedings.  In  re  Hixon,  (S.  IX  la. 
1899  >  93  Fed.  440,  1  Am.  Bankr.  Rep.  610; 
In  re  Morgan,  (W.  D.  Ark.  1900)  101  Fed, 
982,  4  Am.  Bankr.  Rep.  402;  In  re  Quaekea- 
bnsh,  (N.  D.  N.  Y.  1900)  102  Fed.  282.  4  Am. 
Bankr.  Rep.  274;  In  re  Pieree,  (N.  D.  N.  Y. 
1900)  103  Fed.  64,  4  Am.  Bankr.  Rep.  554; 
fn  re  Mudd,  (W.  D.  Mo.  1900)  105  Fed.  348, 
5  Am.  Bankr.  Rep.  242;  In  re  Eaton,  (N.  D. 
N.  Y.  1901)  110  Fed.  731,  6  Am.  Bankr.  Rep. 
531 ;.  In  re  Osborne,  (C.  a  A.  1st  Cir.  1902) 
115  Fed.  1,  8  Am.  Bankr.  Rep.  165;  In  re 
Carley,  (C.  C.  A.  3d  Cir.  1902)  117  Fed.  130, 
8  Am.  Bankr.  Rep.  720;  In  re  Glass,  (W.  D. 
Tema.  1002)  119  Fed.  509',  9  Am.  Bankr.  Rep. 
391;  In  re  Peck,  (D.  C.  Conn.  1903)  120  Fed. 
972,  9  Am.  Bankr.  Rep.  747;  Kentucky  Nat. 
Bank  v.  Carley,  (C.  C.  A.  3d  Cir.  19II3>  121 
Fed.  822,  10  Am.  Bai^.  Rep.  375;  In  rv 
Gift,  (M.  D.  Pa.  1004)  130  Fed.  230,.  IS 
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Bankr.  Rep.  244;  /n  re  Hendrick,  (D.  C. 
Conn.  1905)  138  Fed.  479,  14  Am.  Bankr. 
Kep.  795;  In  re  Knaszak,  (W.  D.  N.  Y.  1967) 
Ul  Fed.  603,  18  Am.  Bankr.  Rep.  187;  In  re 
Nathanaon,  (£,  D.  N.  Y.  1907)  152  Fed.  586, 
19  Am.  Bankr.  Rep.  56;  i«  re  Wittenberg, 
(£.  D.  Pa.  1908)  100  Fed.  991,  20  Am.  Bankr. 
Rep.  398;  In  re  Gross,  (S.  D.  N.  Y.  1901)  5 
Am.  Bankr.  Rep.  27). 

Thus  it  has  been  held  that  where  speeiftca- 
tions  of  objection  to  a  bankrupt's  discharge, 
alleging  perjury  by  the  bankrupt  in  his  ex- 
amination before  the  referee,  are  not  auffi- 
eiently  definite,  they  will  not  be  wholly  dia- 
regarded,  but  the  creditor  may  be  given  an 
opportunity  to  cure  the  defect  by  amendment. 
In  re  Nathanaon,  (E.  D.  N.  Y.  1907)  156 
Fed.  645,  19  Am.  Bankr.  Rep.  56;  lf%  re  Wit- 
tenberg, (£.  D.  Pa.  1908)  160  Fed.  991,  20 
Am.  Bankr.  Rep.  398. 

So  also  it  has  been  held  that  an  opposing 
creditor  may  amend  his  specifications  of  ob- 
jection to  a  bankrupt's  discharge,  by  supply* 
ing  allegations  that  the  acts  relied  upon  were 
knowingly  and  fraudulently  committed  by  the 
bankrupt,  at  any  time  before  the  evidenoe  is 
closed.  In  re  Knaszak,  (W.  D.  N.  Y.  1907) 
151  Fed.  503,  18  Am.  Bankr.  Rep.  187. 

It  has  also  been  held  that,  under  certain 
circumstances,  the  specifications  may  be 
amended  to  conform  to  the  proofs.  In  re 
Lesaer,  (S.  D.  N.  Y.  1001)  108  Fed.  205;  In 
re  Knaazak,  ( W.  D.  N.  Y.  1907)  151  Fed.  508, 
18  Am.  Bankr.  Rep.  187.  Bee  also  In  re 
Pierce,  (N.  D.  N.  Y.  1900)   103  Fed.  64. 

And  that  specifications  opposing  a  bank- 
rupt's discharge,  though  entirely  defect  ire, 
may  be  amended  at  the  discretion  of  the 
court.  In  re  Glass,  (W.  D.  Tenn.  1902)  119 
Fed.  509,  9  Am.  Bankr.  Rep.  301. 

Who  may  allow  amendment,  —  Leave  to 
amend  the  specifications,  filed  in  opposition 
to  the  discharge  of  a  bankrupt,  can  only  be 
granted  by  the  judge.  In  re  Peck,  (D.  O. 
Conn.  1003)  120  Fed.  972,  9  Am.  Bankr.  Rep. 
747. 

Must  he  eomething  to  amend.  —  It  has  been 
held  that  specifications  of  objection  to  the 
discharge  of  a  bankrupt  which  are  in  the  lan- 
guage of  the  atatute  without  more,  and  con- 
tain no  atatement  of  facts,  are  not  amend- 
able. In  re  Pierce,  (N.  D.  N.  Y.  1900)  108 
Fed.  64;  In  re  Modd,  (W.  D.  Mo.  1900)  106 
Fed.  348;  In  re  Peck,  (D.  C.  Conn.  1903)  120 
Fed.  972;  In  re  Bromley,  (B.  D.  Pa.  1907) 
162  Fed.  493,  18  Am.  Bankr.  Rep.  227. 

A  neio  issue  cannot  be  presented  hy  amend- 
ment.—  Objections  to  the  application  of  a 
bankrupt  for  a  diacharge  cannot  be  amended 
ao  as  to  present  a  new  issue,  after  the  evi- 
denoe ia  in  and  the  objections  have  been  over- 
ruled. In  re  Pierce,  (N.  D.  N.  Y.  1900)  103 
Fed.  64. 

Time  of  aUowanee. — The  court  undoubt- 
edly haa  the  ri^^t  to  amend  the  specifications 
at  anv  stage  of  the  eaae.  In  re  Knaazak,  (W. 
D.  N."^  Y.  1907)  151  Fed.  603,  18  Am.  Bankr. 
Rep.  187. 

Rule  32  in  bankruptcy  doea  not  operate  as 
a  statute  of  limitations  to  prevent  the  court, 
in  its  discretion,  from  permitting  creditora  to 
fllfi  amended  specificationa  of  objection  to  a 


bankrupt* a  diacharge  after  the  expiration  of 
ten  days.  In  re  Nathanaon,  (E.  D.  N.  Y. 
1907)  152  Fed.  585,  19  Am.  Bankr.  Rep.  56. 

But  it  has  been  held  that  an  amendment  of 
objections  to  the  discharge  of  a  bankrupt  in 
matters  of  subatanee  ia  only  alloi^able,  after 
the  time  within  which  objections  are  required 
to  be  filed,  where  the  amendment  is  no  mora 
than  an  amplification,  by  the  supplying  of  de- 
tails, of  charges  which  are  substantially 
stated  in  the  original.  In  re  Gift,  (M.  D. 
Pa.  1904)  130  Fed.  230,  12  Am.  Bankr.  Rep. 
244. 

Waiyei  of  defecta  in  apecification.  —  It  has 
been  held  in  several  cases  that  the  right  to 
take  advantage  of  a  defective  specification  of 
objeotiona  may  be  waived  by  the  failure  to 
take  prompt  exception  thereto.  In  re  Os- 
borne, (0.  C.  A.  lat  Cir.  1902)  115  Fed.  1,  8 
Am.  ^ankf.  Rep.  165;  In  re  Baemoopf,  (E. 
p.  Pa.  1902)  117  Fed.  875,  0  Am.  Bankr.  Rep. 
133;  In  re  Baldwin,  (N.  D.  N.  Y.  1903)  110 
Fed.  796,  9  Am.  Bankr.  Rep.  591 ;  In  re  Rob- 
inson. (D.  C.  R.  I.  1903)  123  Fed.  844,  10 
Am.  Bankr.  Rep.  477 ;  B.  H.  ^odshalk  Co.  V. 
Sterling,  <C.  C.  A.  3d  Cir.  1904)  129  Fed.  580, 
12  Am.  Bankr.  Rep.  302. 

Total  failure  to  state  ground  of  objection 
not  eured  by  waiver.  —  But  where  specifica- 
tiona of  objection  to  the  "discharge  of  a  bank- 
rupt wholly  fail  to  state  any  statutory  ground 
for  the  refusal  ol  a  discharge,  their  insuffi- 
ciency 18  not  waived  by  the  bankrupt  by  fail- 
ing to  except  thereto,  and  they  may  be  disre- 
garded. In  re  McCarthy,  (8.  D.  N.  Y.  1909) 
170  Fed.  859,  22  Am.  Bankr.  Rep.  499. 

Answering  specificatioBs  of  objection.  — 
The  bankrupt  may  answer,  or  plead  otherwiae 
in  resistance  of  the  specification  of  objec- 
tions; but  he  is  not  obliged  to  do  so.  In  re 
Logan,  (D.  C.  Ky.  1900)  102  Fed.  876,  4  Am. 
Bankr.  Rep.  525;  In  re  Crist,  (S.  D.  Ala. 
1002)  116  Fed.  1007,  9  Am.  Bankr.  Rep.  1; 
In  re  Hendriek,  (D.  Q.  Conn.  1905)  138  Fed. 
473,  14  Am.  Bankr.  Rep.  795. 

The  bankrupt's  failure  to  answer,  or  plead 
to  specifications  of  objection  to  the  granting 
of  a  diacharge,  ia  not  an  admission  of  their 
legal  aufficiency;  nor  does  it  preclude  the 
bankrupt  from  relying  on  the  fact  that  the 
proof  thereunder  is  insufficient  to  prevent  his 
discharge.  In  re  Crist,  (S.  D.  Ala.  1902)  116 
Fed.  X007,  9  Am.  Bankr.  Rep.  1. 

Prosecution  of  objection  in  fonna  pauperis. 
—  A  ereditor'who  objects  to  the  diacharge  ol 
a  bankrupt  may  prosecute  his  objections  in 
forma  pauperis  by  virtue  of  the  Act  of  July 
20,  1802,  c.  209,  27  Stat.  L.  252,  2  Fed.  Stat. 
Annot.  294,  which  gives  any  citizen  entitled 
to  commence  "  any  suit  or  action  in  any  court 
of  the  United  States"  such  right  on  making 
the  required  showing.  In  re  Guiibert,  (E.  D. 
Pa.  1907)  164  Fed.  676,  18  Am.  Bankr.  Rep. 
830. 

III.  Heabino  and  PBOor. 

Necessity  of  hearing.  —  A  motion  for  a 
bankrupt's  discharge  cannot  be  granted  until 
specifications  of  objection  have  been  disposed 
of.  In  re  Randal],  (E.  D.  Pa.  1908)  159  Fed. 
298,  20  Am.  Bankr.  Rep.  306. 
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Hearing  mutt  be  bad  before  judge.  —  An 
application  for  a  discharge  in  bankruptcy, 
with  such  briefs  and  pleas  as  may  be  made  in 
opposition  thereto,  must  be  heard  and  deter- 
mined by  the  judge  of  the  court  of  bank- 
ruptcy. The  decision  of  the  question  whether 
or  not  a  discharge  shall  be  granted  cannot  be 
delegated  to  a  referee,  /n  re  McDuff,  (C.  C. 
A.  6th  Cir.  1900)  101  Fed.  241,  4  Am.  Bankr. 
Rep.  110;  In  re  Baldwin.  (N.  D.  N.  Y.  1903) 
119  Fed.  796,  9  Am.  Bankr.  Rep.  591;  /n  re 
Qoodhile,  (N.  D.  la.  1904)  130  Fed.  782,  12 
Am.  Bankr.  Rep.  380;  In  re  Randall,  (E.  D. 
Pa.  1908)  169  Fed.  298,  20  Am.  Bankr.  Rep. 
306. 

It  is  an  irregularity  for  a  referee  to  take 
testimony  on  an  application  for  discharge 
against  which  an  objection  has  been  filed,  be- 
fore returning  the  same  to  the  court;  but 
where  both  parties  appear,  so  that  no  preju- 
dice can  result,  testimony  so  taken  will  not 
be  stricken  out.  In  re  Goodhile,  (N.  D.  la. 
1904)  130  Fed.  782,  12  Am.  Bankr.  Rep.  380. 
See  also  In  re  Polakoflf  (N.  D.  N.  Y.  1899)  1 
Am.  Bankr.  Rep.  368. 

In  the  northern  district  of  New  York,  it 
is  settled  practice  to  require  all  objections  to 
the  sufficiency  of  specifications  of  objection  to 
the  discharge  of  a  bankrupt,  to  be  raised  be- 
fore the  judge  on  motion,  within  a  specified 
time.,  In  re  Baldwin,  (N.  D.  N.  Y.  1903)  119 
Fed.  796,  9  Am.  Bankr.  Rep.  691. 

Reference  to  special  master.  —  As  the  Dis- 
trict Court  is  invested  with  jurisdiction,  un- 
der section  2,  both  at  law  and  in  equity,  to 
enable  it  to  exercise  original  jurisdiction  in 
bankruptcy  proceedings,  such  court  has  power 
to  order  a  reference  of  an  issue  made  by  cred- 
itors by  filing  objections  to  a  bankrupt's  pe- 
tition for  discharge;  and,  in  such  cases,  the 
court  may  avail  itself  of  preliminary  assist- 
ance by  the  appointment  of  a  special  master 
to  hear  and  report  on  the  facts,  as  in  other 
proceedings  in  equity;  and  this  course  is  usu- 
ally pursued.  In  re  Kaiser,  (D.  C.  Minn. 
1899)  99  Fed.  689,  3  Am.  Bankr.  Rep.  767; 
In  re  McDuff,  (C.  C.  A.  6th  Cir.  1900)  101 
Fed.  241,  4  Am.  Bankr.  Rep.  110;  Fellows  v, 
Freudenthal,  (C.  C.  A.  7th  Cir.  1900)  102 
Fed.  731,  4  Am.  Bankr.  Rep.  490;  In  re  Steed, 
(E.  D.  N.  C.  1901)  107  Fed.  682,  6  Am. 
Bankr.  Rep.  73;  In  re  Knaszak,  (W.  D.  N.  Y. 

1907)  151  Fed.  603,  18  Am.  Bankr.  Rep.  187; 
In  re  Eldred,  (E.  D.  N.  Y.  1907)  152  Fed. 
491,  18  Am.  Bankr.  Rep.  243;  In  re  McKane, 
(E.  D.  N.  Y.  1907)  166  Fed.  674,  19  Am. 
Bankr.  Rep.  103;  In  re  Murray,  (D.  C.  Conn. 

1908)  162  Fed.  983,  20  Am.  Bankr.  Rep.  700; 
In  re  Gillardon,  (E.  D.  Pa.  1911)  187  Fed. 
289:  In  re  Rauchenplat,  (D.  C.  Porto  Rico 
1903)  9  Am.  Bankr.  Rep.  763. 

Under  rule  41  in  the  eastern  district  of 
Ne^c  York,  It  is  the  duty  of  objecting  cred- 
itors to  see  that  the  objections  to  a  bank- 
rupt's application  for  discharge  are  referred 
to  a  special  master,  and  to  arrange  for  the 
hearing  thereon.  In  re  Eldred,  (E.  D.  N.  Y. 
1907)    152  Fed.  491,  18  Am.  Bankr.  Rep.  243. 

It  is  the  duty  of  a  special  master  to  whom 
have  been  referred  a  bankrupt's  petition  for 
discharge  and  specifications  of  objection  there- 
to»  to  take  and  report  all  the  testimony  of- 


fered, with  his  rulings  as  to  its  admissibilitv. 
In  re  Knaszak,  (W.  D.  N.  Y.  1907)  151  Fed. 
603,  18  Am.  Bankr.  Rep.  187. 

A  finding  by  a  special  commissioner,  to 
whom  were  referred  a  bankrupt's  application 
for  discharge,  and  objections  thereto,  should 
be  followed;  unless  there  is  no  evidence  to 
support  it.  In  re  McKane,  (E.  D.  N.  Y. 
1907)  166  Fed.  674,  19  Am.  Bankr.  Rep.  103. 

BiBkmpt  must  attend  hearing.— The  bank- 
mpt's  attendance  on  the  hearing  of  objections 
to  his  application  for  a  discharge,  if  de- 
manded by  the  creditors,  cannot  be  dispensed 
with  by  the  referee,  under  the  requirements  of 
section  7a   (1).    In  re  Shanker,   (M.  D.  Pa. 

1906)  138  Fed.  862,  16  Am.  Bankr.  Rep.  109. 
Specifications  of  objection  must  be  proved. 

^The  opposition  to  a  discharge  is  in  the 
nature  of  a  new  sutt,  and  requires  proof  iii 
support  of  the  allegations  presented.  The 
burden  of  proof  is  on  the  opposing  creditors, 
and  they  must  satisfy  the  conscience  of  the 
court  that  the  groimd's  of  objection  urged  are 
true,  and  that  the  bankrupt  is  not  entitled 
to  a  discharge,  because  of  having  committed 
some  one  of  the  offenses  specified  in  the  sev- 
eral subdivisions  of  section  145.  Bluthen- 
thai  V.  Jones,  (1908)  208  U.  S.  64,  28  S.  Ct. 
192,  52  U.  S.  (L.  ed.)  390,  19  Am.  Bankr. 
Rep.  288;  In  re  Idzall,  (S.  D.  la.  1899)  96 
Fed.  314,  2  Am.  Bankr.  Rep.  741 ;  In  re  Phil- 
lips, (S.  D.  N.  Y.  1900)  98  Fed.  844,  3  Am. 
Bankr.  Rep.  642;  In  re  Finkelstein,  (S.  D.  N. 
Y.  1900)  101  Fed.  418,  3  Am.  Bankr.  Rep. 
800;  In  re  Brice,  (S.  D.  la.  1900)  102  Fed. 
114,  4  Am.  Bankr.  Rep.  355;  Fellows  v.  Freu- 
denthal, (C.  C.  A.  7th  Cir.  1900)  102  Fed. 
731,  4  Am.  Bankr.  Rep.  490;  In  re  Cashman, 
(S.  D.  N.  Y.  1900)  103  Fed.  67,  4  Am.  Bankr. 
Rep.  326;  In  re  Fitchard,  (N.  D.  N.  Y.  1900) 
103  Fed.  742,  4  Am.  Bankr.  Rep.  609;  In  re 
Ferris,  (N.  D.  la.  1900)  105  Fed.  356,  5  Am. 
Bankr.  Rep.  246;  In  re  Howden,  (N.  D.  N.  Y. 
1901)  111  Fed.  723,  7  Am.  Bankr.  Rep.  191; 
In  re  Gay  lord,  (C.  C.  A.  2d  Cir.  1901)  112 
Fed.  668,  7  Am.  Bankr.  Rep.  I;  In  re  Salis- 
bury, (N.  D.  N.  Y.  1902)  113  Fed.  833,  7  Am. 
Bankr.  Rep.  771;  In  re  Greenberg,  (D.  C. 
Conn.  1902)  114  Fed.  773,  8  Am.  Bankr.  Rep. 
94;  In  re  Leslie,  (N.  D.  N.  Y.  1903)  119  Fed. 
406,  9  Am.  Bankr.  Rep.  561;  In  re  Dauchy, 
(N.  D.  N.  Y.  1903)  122  Fed.  688,  10  Am. 
Bankr.  Rep.  527;  In  re  Chamberlain,  (W.  D. 
N.  Y.  1903)  126  Fed.  629,  11  Am.  Bankr.  Rep. 
95;  In  re  Hamilton,  (W.  D.  N.  Y.  1904)  133 
Fed.  823,  13  Am.  Bankr.  Rep.  333;  In  re 
Prager,  (N.  D.  W.  Va.  1905)  134  Fed.  1006. 
13  Am.  Bankr.  Rep.  527;  In  re  Keefer,  (W. 
D.  N.  Y.  1905)  135  Fed.  885,  14  Am.  Bankr. 
Rep.  290;  In  re  Hendrick,  (D.  C.  Conn. 
1905)  138  Fed.  473,  14  Am.  Bankr.  Rep.  795; 
In  re  Fades,  (C.  C.  A.  7th  Cir.  1905)  143 
Fed.  293,  16  Am.  Bankr.  Rep.  30;  In  re  Kol- 
ster,  (D.  C.  Nev.  1906)  146  Fed.  138,  17  Am. 
Bankr.  Rep.  52;  In  re  Garrison,  (C.  C.  A.  2d 
Cir.  1906)  149  Fed.  178,  17  Am.  Bankr.  Rep. 
832;  Troeder  r.  Lorsch,  (1st  Cir.  1906)  150 
Fed.  710,  80  C.  C.  A.  376,  17  Am.  Bankr. 
Rep.  723;  In  re  Weinreb,   (C.  C.  A.  2d  Cir. 

1907)  153  Fed.  363,  18  Am.  Bankr.  Rep.  387; 
Hardie  v.  Swafford  Bros.  Dry  Goods  cS>.,  (C. 
C.  A.  5th  Cir.  1908)    165  Fed.  688,  21  Am. 
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Bankr.  Rep.  457;  In  re  Wermuth,  (N.  D.  N. 
y.  1910)  179  Fed.  1009;  In  re  Chamberlain, 
(N.  D.  N.  Y.  1910)  180  Fed.  304;  /»  re  Cot- 
ton, (S.  D.  Ga.  1910)  183  Fed.  181;  Garry  v, 
Jefferson  Bank,  (C.  C.  A.  5th  Cir.  1911)  186 
Fed.  461;  In  re  Polakoff,  (N.  D.  N.  Y.  1899) 
1  Am.  Bankr.  Hep.  358 ;  In  re  Berner,  ( S.  D. 
Ohio)  4  Am.  Bankr.  Rep.  383;  In  re  Wolfen- 
sohn,  (S.  D.  N.  Y.  1900)  5  Am.  Bankr.  Rep. 
60;  In  re  Gross,  (S.  D.  N.  Y.  1901)  5  Am. 
Bankr.  Rep.  271 ;  Matter  of  Wetmore,  ( W.  D. 
N.  Y.  1901)  6  Am.  Bankr.  Rep.  703;  Matter 
of  Brockman,  (W.  D.  Ky.  1908)  21  Am. 
Bankr.  Rep.  251. 

Clear,  pos^'tive,  and  direct  proof  required, 

—  The  burden  of  proof  is  upon  an  opposing 
creditor  to  establish  the  ground  for  refusing 
a  discharge  by  clear,  positive,  and  direct  evi- 
dence. In  re  Chamberlain,  (W.  D.  N.  Y. 
1903)   125  Fed.  629,  11  Am.  Bankr.  Rep,  95. 

Evidence  must  he  clear  and  convincing. — 
On  an  application  for  a  bankrupt's  discharge, 
the  burden  of  proof  is  on  the  opposing  cred- 
itors to  establish  the  truth  of  the  objectiona 
set  out  in  the  specification,  by  clear  and  con- 
vincing evidence.  In  re  Hamilton,  (W.  D. 
N.  Y.  1904)  133  Fed.  823,  13  Am.  Bankr. 
Rep.  333;  Garry  v.  Jefferson  Bank,  (C.  C. 
A.  5th  Cir.  1911)   186  Fed.  461. 

Evidence  to  satisfy  conscience  of  court 
sufficient. -^  The  strict  rules  applicable  to 
the  trial  of  the  bankrupt  under  an  indict- 
ment should  not  be  applied  in  the  case  of 
discharge  proceedings.  It  is  sufficient  ground 
for  refusing  a  discharge,  if  the  conscience  of 
the  court  is  satisfied  by  proper  and  sufficient 
evidence  that  the  bankrupt  is  not  entitled  to 
receive  it.  In  re  Gross,  (S.  D.  N.  Y.  1901) 
5  Am.  Bankr.  Rep.  271. 

Proof  need  not  preclude  reasonable  doubt. 

—  A  creditor  objecting  to  the  discharge  of  a 
bankrupt  is  not  bound  to  prove  his  specifica- 
tions beyond  a  reasonable  doubt.  In .  re 
Greenberg,  (D.  C.  Conn.  1902)  114  Fed.  773. 
8  Am.  Bankr.  Rep.  94. 

Suspicion  of  fraud  insufficient.  —  The  bur- 
den of  proof  rests  upon  the  creditor,  and 
while  the  acts  charged  may  be  established 
by  inference  from  the  facta  proved,  it  is  not 
sufficient  that  such  facts  justify  a  suspicion 
of  fraud,  but  they  must  be  inconsistent  with 
honestv  and  good  faith.  In  re  Kolster,  (D. 
C.  Nev.  1906)  146  Fed.  138,  17  Am.  Bankr. 
Rep.  62. 

Where  question  of  law  is  presented.  — 
Though  generally  the  burden  is  on  the  cred- 
itor to  sustain  his  opposition  to  the  bank- 
rupt's discharge,  that  rule  does  not  apply 
where  the  question  presented  is  one  of  law, 
e.  g.,  the  construction  of  a  statute,  and  not 
one  of  fact.  In  re  Gilpin,  (E.  D.  Pa.  1908) 
160  Fed.  171,  20  Am.  Bankr.  Rep.  374. 

Evidence.  —  The  ordinary  rules  of  evidence 
are  applicable  in  a  contest  of  the  bankrupt's 
right  to  be  discharged.  Garrv  v.  .Jefferson 
Bank,   (C.  C.  A.  6th  Cir.  1911)*  186  Fed.  461. 

Testimony  given  by  the  bankrupt,  under 
section  7a  (9),  may  be  used  to  defeat  his  ap- 
plication for  discharge.  In  re  Leslie,  (N.  D. 
N.  Y.  1903)  119  Fed.  406,  9  Am.  Bankr.  Rep. 
661;  In  re  Goodhile,  (N.  D.  la.  1904)  1.30 
F«d.  782,  12  Am.  Bankr.  Rep.  380.    See  also 


In  re  Bard,  (S.  D.  N.  Y.  1901)  108  Fed.  208; 
In  re  Wilcox,  (2d  Cir.  1900)  109  Fed.  628,  48 
C.  C.  A.  667;  Shaffer  v.  Koblegard  Co.,  (C. 
C.  A.  4th  Cir.  1910)   183  Fed.  71. 

But  the  testimony  of  third  persons,  given 
under  section  21a  before  the  referee,  is  not 
directed  to  a  defined  issue,  and  is  inadmis- 
sible on  a  subsequent  hearing  of  specifications 
against  the  bankrupt's  application  for  dis- 
charge.    In   re   Wilcox,    (C.    C.   A.   2d   Cir. 

1900)  109  Fed.  628,  6  Am.  Bankr.  Rep.  362; 
In  re  Goodhile,  (N.  D.  la.  1904)  130  Fed. 
782,  12  Am.  Bankr.  Rep.  380. 

Testimony  given  at  other  hearings  must 
be  duly  proved.  —  It  has  been  held  *  that  a 
referee,  acting  as  a  special  master  on  a  hear- 
ing in  proceedings  for  a  discharge,  must  con- 
fine himself  to  the  evidence  produced  before 
him  as  such  special  master;  and  that  he  can- 
not, in  th«  determination  of  such  hearing, 
base  his  findings  upon  testimony  given  before 
him  as  a  referee.  In  re  Hendrick,  (D.  C. 
Conn.  1905)  138  Fed.  473,  14  Am.  Bankr. 
Rep.  795;  In  re  Walder,  (D.  C.  Conn.  1907) 
152  Fed.  489,  18  Am.  Bankr.  Rep.  419;  In  re 
Murray,  (D.  C.  Conn.  1908)  162  Fed.  983, 
20  Am.  Bankr.  Rep.  700. 

IV.  Detebmination. 

When  discharge  should  be  granted.  —  It  has 
been  held  that  it  is  the  duty  of  the  court  to 
grant  a  bankrupt  his  discharge,  unless  the 
commission  of  one  of  the  ac&  specified  in 
the  several  subdivisions  of  section  14&  has 
been  committed  by  him,  and  such  commission 
has  been  duly  proved.  Bluthenthal  v.  Jones, 
(1908)  208  U.  S.  64,  28  S.  Ct.  192,  52  U.  S. 
(L.  ed.)  390,  19  Am.  Bankr.  Rep.  288;  In  re 
Marshall  Paper  Co.,  (C.  C.  A.  Ist  Cir.  1900) 
102  Fed.  872,  4  Am.  Bankr.  Rep.  468;  In  re 
Fades,  (C.  C.  A.  7th  Cir.  1905)  143  Fed.  293, 
16  Am.  Bankr.  Rep.  30;  In  re  Wolf,  (E.  D. 
Pa.  1908)  159  Fed.  299,  20  Am.  Bankr.  Rep. 
304;  In  re  James,  (E.  D.  N.  C.  1910)  175 
Fed.  894,  23  Am.  Bankr.  Rep.  703. 

Discharge  not  discretionary.  —  The  refusal 
to  grant  a  discharge  does  not  rest  in  the  dis- 
cretion of  the  judge,  but  the  applicant  is 
entitled  to  a  discharge  as  a  matter  of  right, 
unless  he  is  found  guilty  of  some  one  of  the 
prescribed  offenses.  In  re  Marshall  Paper 
Co.,  (C.  C.  A.  1st  Cir.  1900)  102  Fed.  872, 
4  Am.  Bankr.  Rep.  468;  In  re  James,  (E.  D. 
N.  C.  1910)  175  Fed.  894,  23  Am.  Bankr. 
Rep.  703. 

The  fact  that  a  bankrupt  is  a  nonresident 
of  the  district  does  not  aff^ect  his  right  to  a 
discharge.      In    re   Goodale,    (N.    D.    N.    Y. 

1901)  109  Fed.  783,  6  Am.  Bankr.  Rep.  493. 
See  also  In  re  Clisdell,  (N.  D.  N.  Y.  1900) 
101  Fed.  246,  4  Am.  Bankr.  Rep.  95. 

Only  such  grounds  as  are  specified  by  the 
objecting  creditors  will  be  considered  in  op- 
position to  the  discharge  of  a  bankrupt.  In  re 
Adams,  (N.  D.  N.  Y.  1900)  104  Fed.  72,  4 
Am.  Bankr.  Rep.  696. 

But  it  has  been  held  that  the  judge  is  not 
confined  to  the  consideration  of  those  objec- 
tions which  are  set  forth  by  the  creditors, 
and  that  he  should  investigate  the  merits  of 
the  application.     In  re  Marshall  Paper  Co., 
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(D.  C.  Mast.  1899)  95  Fed.  419,  2  Am.  Bankr. 
Bep.  653. 

The  court  is  not  required  to  grant  a  dis- 
charge to  a  bankrupt,  knowing  at  the  time 
that  facts  exist  which  would  render  such 
discharge  revocable  for  fraud  had  they  first 
come  to  light  after  it  was  granted,  although 
no  cause  for  refusing  it  is  shown  under  sec- 
tion 14b.  In  re  Luftig,  (D.  C.  Mass.  1905) 
162  Fed.  322,  16  Am.  Bankr.  Rep.  773. 

The  Bankruptcy  Act  is  liberal  in  its  pro- 
visions for  a  discharge  of  the  bankrupt  from 
his  debts,  and  that  spirit  must  be  observed 
and  carried  out  in  the  consideration  of  ob- 
jectiohs  tliereto.  If  it  plainly  appears,  how- 
ever, that  the  applicant  has  intentionally  and 
substantially  violated  the  Act,  in  either  of 
the  particulars  stated  in  section  14b,  the  duty 
of  the  court  is  equally  clear  to  deny  the 
benefits  of  a  discharge.  In  re  McBachron, 
(E.  D.  Wis.  1902)  116  Fed.  T83,  8  Am.  Bankr. 
Rep.  732. 

Dismissal  of  ];>etition  for  discharge  because 
of  failure  to  prosecute.  —  Where  a  bankrupt 
filed  a  petition  for  discharge,  but  took  no 
further  steps  in  the  matter  for  a  year  there- 
after, it  was  held  that  he  was  chargeable 
with  an  abuse  of  the  proceedings  for  the  pur- 
pose of  delaying  creditors;  and  that,  on 
proper  application  by  a  creditor,  his  petition 
for  discharge  shouW  be  dismissed.  In  re 
Lederer,  (8.  D.  N.  Y.  1903)  126  Fed.  96,  10 
Ain.  Bankr.  Rep.  492. 

The  specification  of  objections  majf  he  dis- 
regarded where  the  objector  does  not  appear 
on  the  hearing  of  the  application  for  a  dis- 
charge. In  re  Chase,  (D.  C.  Mass.  1910)  196 
Fed.  408. 

So,  also,  it  has  boen  held  that  it  is  the 
duty  of  objecting  creditors  to  bring  the  mat- 
ter on  for  hearing;  otherwise  the  court  is 
warranto  in  dismissing  the  specifications. 
Ih  re  Fritz,  (E.  D.  N.  Y.  1909)  173  Fed.  560, 
23  Am.  Bankr.  Rep.  84. 

But  see  Ih  re  Wolff,  (N.  D.  Cal.  1904)  132 
Fed.  396.  18  Am.  Bankr.  Rep.  95,  wherein  it 
was  held  that  a  court  of  bankruptcy  is  not 
authotized  ix)  dismiss  a  bankrupt's  petition 
for  discharge,  filed  in  diie  time,  because  of 
delay  in  bringing  the  matter  to  a  hearing 
after  specifications  of  objection  have  been 
filed. 

Withholding  decision.  —  A  claimant  hold^ 
ihg  a  lien  against  garnishees  indebted  to  a 
bankrupt  is  ehtitled  to  a  stay  of  the  bank- 
rupt's discharge  for  a  reasonable  time  to 
enable  suoh  claimant  to  enforce  his  rights 
against  the  garnishees,  and  the  sureties  on 
a  botid  to  dissolve  the  garnishment.  In  re 
Maher,  (N.  D.  Ga.  1909)  109  Fed.  9€f7,  22 
Am.  Bankr.  Rep.  290. 

Stay  to  determine  rights.  —  Where  credit- 
ors of  a  bankrupt  hold  obligations  containing 
a  waiver  of  the  right  of  exemption,  the  banfc- 
niptcy  proceedings  may  be  stayed  until  the 
ri'^hts  of  such  creditors  have  bf^en  determined 
in  a  state  court.  In  re  Allen,  (W.  t).  Va. 
1904)  134  Fed.  320,  IS  Am.  Bankr.  Rep.  518. 
And  see  td  the  same  effect  I^ckwood  i).  Ex- 
change Bank,  (1903)  190  U.  S.  294,  23  S.  Ci. 
751,  47  U.  S.  (L.  ed.)  1061,  10  Am.  Bankr. 
Rep.  107;  B.  P.  Roden  Grocery  Co.  t?.  Bacon, 


(C.  C.  A.  5th  Cir.  1904)  1S3  Fed.  515,  IS 
Am.  Bankr.  Rep.  251;  In  re  Castleberry,  (N. 
D.  Ga.  1905)  143  Fed.  1018,  16  Am.  Bankr. 
Rep.  159;  In  re  Olansky,  (E.  D.  N.  Y.  1908) 
163  Fed.  428,  20  Am.  Bankr.  Rep.  780. 

And  where  it  was  contended  that  a  bank- 
rupt was  not  entitled  to  retain  property 
claimed  as  against  a  judgment  for  breach  of 
a  marriage  promise,  and  the  only  way  in 
which  the  judgment  creditor  could  test  the 
question  was  by  proceedihgs  in  the  state 
courts,  it  was  held  that  the  bankrupt's  dis- 
charge should  be  withheld  until  the  judgment 
creditor  was  afforded  a  reasonable  oppor- 
tunity to  test  her  rights.  In  re  Brumbaugh, 
(D.  C.  Pa.  1904)  128  Fed.  971,  12  Am. 
Bankr.  Rep.  204. 

So,  also,  it  has  been  held  that  where  there 
seems  to  be  probable  cause  for  opposition  to 
the  petitioner's  discharge  in  bankruptcy,  on 
the  ground  that  his  petition  did  not  con- 
tain a  full,  true,  and  correct  statement  of 
assets  or  financial  condition,  a  discharge  will 
be  refused  until  the  charge  can  be  regularly 
investigated,  and  the  record  submitted  to  a 
proper  tribunal,  where  he  may  be  tried  arid 
punished  if  guilty  as  th6  Act  prescribes. 
In  re  Steed,  (E.  D.  N.  C.  1901)  107  Fed.  682, 
6  Am.  Bankr.  Rep.  73. 

A  court  of  bankruptcy  will  not  stay  its  de- 
cision upon  a  bankrupt's  application  for  dis- 
charge, to  await  the  result  of  a  pending  ac- 
tion in  a  state  court,  where  the  issues  are  not 
identical,  and  the  decree  of  the  state  conrt 
would  not  determine  the  right  of  tne  bank- 
rupt to  be  discharged.  In  re  Cornell,  (S.  D. 
N.  Y.  1899)   97  Fed.  29. 

A  motion  to  withhold  the  bankrupt's  dis- 
charge, in  order  that  a  creditor  may  pursue 
a  remedy  for  the  collection  of  a  judgment  lien 
in  the  state  court,  will  be  denied  wherfe  it 
appears  that  the  discharge  cannot,  linder  the 
law  of  the  state,  affect  the  rights  of  sucli 
judgment  creditor  with  respect  to  the  collets 
tion  of  his  lien.  In  re  HartSell,  (N.  D.  Ala. 
1905)  140  Fed.  SO,  16  Am.  Bankr.  Rep.  177; 
In  re  Weaver,  (N.  D.  Ga.  1904)  144  Fed.  229, 
16  Am.  Bankr.  Rep.  265. 

The  purpose  of  the  penalties  of  the  bank- 
ruptcy statute  is  to  prevent  bankrupts  from 
concealing  their  property  and  (defrauding 
their  creditors.  Ordinary  questions  of  con- 
tumacy or  contempt  of  court  can  be  dispbscfd 
of  directly,  and  of  themselves  are  not  to  b« 
corrected  by  the  withholding  of  a  discharge. 
In  re  Fanning,  (E.  D.  N.  Y.  1907)  165  F^. 
701,  19  Am.  Bankr.  Rep.  56. 

Amendment  of  discnarge.  —  A  court  of 
bankruptcy  has  power,  after  the  term  at 
which  a  discharge  has  been  granted,  to  amend 
the  same;  and  also  to  permit  the  amendment 
of  the  application  foir  discharge,  when  nece*)- 
sary,  to  set  out  correctly  and  more  specifically 
the  character  of  the  debts  scheduled  and 
provable,  and  upon  which  the  discharge  oper- 
ated. In  re  Kaufman.  (E.  D.  N.  Y.  1905) 
186  Fed.  262,  14  Am.  Bankr.  Ren.  393. 

Res  judicata.  —  An  adjudication  refusing  a 
discharge  in  bankruptcy  ilnatly  determines 
for  all  time  and  in  all  Courts,  as  between  those 
parties  or  privies  to  it,  the  facts  tttx)ti  which 
the  refusal  was  based.    Bluthenthal  v,  Jonfes, 
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(1007)  208  U.  S.  64,  28  S.  Ct.  102,  52  U.  S. 

(L.  od.)  390^  19  Am.  Bankr.  I^ep.  288;  In  re 
Fiegenb:ium,  (2d  Cir.  1903)  121  Fed.  69,  57 
C.  C.  A.  409,  9  Am.  Bankr.  Rep.  595. 

Bu^  wbere  the  subsequent  proceeding  is  in 
a  different  district,  a  creditor  who  claims  im- 
munity therefrom  because  of  a  former  pro- 
ceeding must  plead  such  former  proceeding. 
Bluthenthal  v.  Jones,  (1907)  208  U.  S.  64, 
28  S.  Ct.  192,  52  U.  S.  (L.  ed.)  390,  19  Am. 
Bankr.  Rep.  288. 

Refusal  to  grant  discharge  as  affectins  sub- 
sequent bankruptcy  proceedings.  —  A  bank- 
rupt who  has  been  refused  a  discharge  is  not 
debarred  from  filing  a  second  petition  and 
obtaining  a  discharge  thereunder;  and  such 
discharge,  when  granted,  will  be  made  gen- 
eral, leaving  its  effect  as  to  debts  proved  un- 
der the  first  petition,  but  not  under  the  sec- 
ond, to  be  determined  whenever  the  occasion 
may  arise.  In  re  Claff,  (D.  C.  Mass.  1901) 
111  Fed.  506,  7  Am.  Bankr.  Rep.  128. 

Vourt  may  limit  discharge  in  second  pro- 
ceeding.-^ Where  a  bankrupt  is  not  entitled 
to  a  discharge  as  to  certain  debts  scheduled 
in  a  former  proceeding,  the  court  has  power 
to  limit  a  subsequent  discharge  so  as  to  ex- 
clude such  claims.  In  re  Westbrook,  (N.  D. 
Ala.  19Jil)   186  Fed.  414. 

The  denial  of  the  application  of  a  bank- 
rupt for  a  discharge  renders  the  issue  as  to 
his  right  to  a  discharge  res  judicata  as  to 


debts  which  were  provable  in  that  proceed- 
ing; and  where  in  a  subsequent  voluntary 
proceeding  the  bankrupt  schedules  the  same 
debts  and  the  same  assets,  the  second  pro- 
ceeding is  a  manifest  attempt  to  evade  the 
ettect  of  the  former,  and  the  bankrupt  should 
be  restrained  by  the  court  from  prosecuting 
a  second  application  for  a  discharge;  but 
where  a  considerable  time  has  elapsed  and 
new  debts  are  also  scheduled,  the  bankrupt 
has  the  right  to  maintain  the  proceeding  as 
to  those,  and  an  order  granting  a  stay  should 
be  limited  accordingly.  In  re  Kuffler,  (C.  C. 
A.  2d  Cir.  1907)  151  Fed.  12,  18  Am.  Bankr. 
Rep.  16,  reversing  (E.  D.  N.  Y.  1908)  144 
Fed.  445,  16  Am.  Bankr.  Rep.  305.  See  also 
In  re  Kuffler,  (E.  D.  N.  Y.  1907)  155  Fed. 
1018,  19  Am.  Bankr.  Rep.  181. 

Costs.  —  The  power  to  award  costs  against 
a  creditor  who  files  specifications  of  objec- 
tion in  opposition  to  a  bankrupt's  discharge 
is  inherent  in  a  District  Court  as  a  court  of 
equity,  and  may  be  exercised  in  proper  cases, 
although  such  power  is  not  specifically  con- 
ferred by  the  Bankruptcy  Act.  See  Bragassa 
V.  St.  Louis  Cycle,  (C.  C.  A.  5th  Cir.  1901) 
107  Fed.  77,  6  Am.  Bankr.  Rep.  700;  In  re 
Guilbert,  (E.  D.  Pa.  1007)  154  Fed.  676,  18 
Am.  Bankr.  Rep.  830:  In  re  Wolpert,  (N.  D. 
N.  Y.  1899)  1  Am.  Bankr.  Rep.  436;  In  re 
Gaylord,  (N.  D.  N.  Y.  1901)  5  Am.  Bankr. 
Rep.  805. 


(1)   [Commission  of  offense,']   committed   an   offense  punishable  by  im- 
prisonment as  herein  provided;  or  [^{1898)  30  Stat.  L.  550.'] 


Commissioja  of  offeniiQ.  —  Under  section  14b 
( 1 )  the  bankrupt  mu»i  be  denied  a  discbarge 
where  it  has  been  proven  that  he  has  com- 
mitted an  offenjBe  punishal^le  by  impriaonnieni 
as  provided  by  tbi^  banjkruptcy  statute.  The 
offenses  to  which  the  Act  refers  are  those 
specified  in  the  several  subdivisions  of  section 
29  and  have  been  conaidered  generally  there- 
under. 

Making  false  oath,  —  A  bankrupt  who  has 
made  a  false  oath  or  account  in,  or  in  rela- 
tion to,  any  bankruptcy  proceedings  will  be 
denied  a  discbarge;  th^  nvaking  of  such  oath 
being  an  offense  set  out  in  section  29b  (2). 
In  re  Becker,  (N.  B.  N.  Y.  1901)  106  Fed. 
54,  5  Am.  Bankr.  Rep.  438;  In  re  Steed,  (E. 
D.  N.  C.  1901 )  107  Fed.  682,  6  Am.  Bankr. 
Rep.  73:  In  re  Royal,  (E.  D.  N.  C.  1901)  112 
Fed.  135,  7  AnjL  Bankr.  Rep.  106;  In  re 
Gaylord,  (C.  O.  A.  2d  Cir.  1901)  112  Fed. 
668,  7  Am.  Bankr.  Rep.  I;  In  re  Semmel,  (M. 
D.  Pa.  1902)  118  Fed.  487,  9  Am.  Bankr. 
Rep.  351:  In  re  Gailey,  (C.  C.  A.  7th  Cir. 
1W4)  127  Fed.  538,  11  Am.  Bankr.  Rep.  53d; 
In  re  Breiner,  (N.  P.  la.  1904)  129  Fed.  156, 
11  Aip.  Bankr.  Rep.  ?84. 

A  iankrupt  toHo  has  intentionally  testified 
falsely  respecting  a  material  fact,  at  the  first 
meeting  of  creditors,  is  not  entitled  to  a  dis- 
charge, eyen  though  he  could  not  be  con- 
victed of  perjury  because  of  the  provisions  of 
section  7a  (9).  In  re  Gaylord,  (C.  C.  A.  2d 
Cir.  1901)  112  Fed.  668,  7  Am.  Bankr. 
Bep.  1. 

8ubi0fU€ni  correetion  ineffective.'^ Where 


,  a  bankrupt  knowingly  omitted  certain  assets 
from  his  schedules,  the  fact  that  he  listed  the 
property  and  amended  his  schedules  after  his 
attempt  to  conceal  such  assets,  and  after  the 
fact  that  he  had  made  a  false  oath,  had  been 
discovered,  is  insufficient  to  relieve  him  of 
the  consequences  of  his  acts  and  entitle  him 
to  a  discbarge.  In  re  Breiner,  (N.  D.  la. 
1904)  129  Fed.  155,  11  Am,  Bankr.  Rep.  684. 
False  oath  in  another  proceeding,  —  The 
making  of  a  false  oath  by  a  bankrupt  in  a 
proceeding  in  bankruptcy,  not  against  him, 
but  against  the  corporation  of  which  he  was 
an  officer  and  stockholder,  is  not  ground  for 
refusing  his  discharge.  In  re  Blalock,  (D. 
G.  S.  C.  1902)  118  Fed.  679,  9  Am.  Bankr. 
Rep.  266. 

Offense  must  be  knowingly  and  fraudu- 
lently committed.  —  In  order  to  render  the 
commission  of  an  offense,  as  provided  by  sec- 
tion 29,  available  as  an  objection  to  the  grant- 
ing of  a  discharge,  under  section  14b  (1),  it 
must  be  alleged  and  proved  that  such  offense 
was  committed  knowingly  and  fraudulently. 
Fellows  V.  Freudenthal,  *(C.  C.  A.  7th  Cir. 
1900)  102  Fed.  731,  4  Am.  Bankr.  Rep.  490; 
In  re  Bryant,  (E.  D.  Tenn.  1900)  104  Fed. 
789,  6  Am.  Bankr.  Rep.  114;  In  re  Eaton, 
(N.  D.  N.  Y.  1901)  110  Fed.  731,  6  Am. 
Bankr.  Rep.  631:  Smith  f?.  Keegan,  (C.  C.  A. 
l«t  Cir.  1901)  111  Fed.  157,  7  Am.  Bankr. 
Rep.  4:  In  re  Salsbury,  (N.  D.  N.  Y.  1902) 
113  Fed.  833,  7  Am.  Bankr.  Rep.  771;  In  re 
Beebe,  (E.  D.  Pa.  1902)  116  Fed.  48,  8  Anj. 
Bankr.  Rep.  597;  /«  re  Blalock,  (D.  C.  a  O. 
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1902)  118  Fed.  679,  9  Am.  Bankr.  Rep.  266; 
In  re  Patterson,  (N.  D.  N.  Y.  1903)  121  Fed. 
921,  10  Am.  Bankr.  Rep.  371;  Kentucky  Nat. 
Bank  v.  Carky,  (C.  C.  A.  3d  Cir.  1904)  127 
Fed.  686,  12  Am.  Bankr.  Rep.  119;  In  re 
Levey,  (N.  D.  N.  Y.  1904)  133  Fed.  572,  13 
Am.  Bankr.  Rep.  312;  In  re  Hamilton,  (W. 
D.  N.  Y.  1904)  133  Fed.  823,  13  Am.  Bankr. 
Rep.  333;  In  re  Ck)henf,  (VV.  D.  N.  Y.  1907) 
149  Fed.  908,  18  Am.  Bankr.  Rep.  84;  Troe- 
der  V.  Lorach,  (C.  C.  A.  Ist  Cir.  1906)  150 
Fed.  710;  In  re  Griffin,  (S.  D.  Ala.  1907)  154 
Fed.  537,  19  Am.  Bankr.  Rep.  78;  In  re  Mc- 
Crea,  (C.  C.  A.  2d  Cir.  1908)  161  Fed.  246, 
20  Am.  Bankr.  Rep.  412;  In  re  Luftig,  {D.  C. 
Mass.  1905)  162  Fed.  322,  15  Am.  Bankr. 
Rep.  773. 

Thus  it  has  been  held  that  while  certain 
interests  in  the  estate  of  the  bankrupt's 
father  should  have  been  included  in  the 
schedule  of  assets,  it  does  not  necessarily  fol- 
low that  the  bankrupt  knowingly  and  fraudu- 
lently made  a  false  oath  when  he  verified  the 
schedule  and  did  not  mention  them.  In  re 
McCrea,  (C.  C.  A.  2d  Cir.  1908)  161  Fed. 
246,  20  Am.  Bankr.  Rep.  412. 

The  fact  that  a  bankrupt,  after  the  filing 
of  the  petition  against  him,  procured  the  buy- 
ing up  of  a  cr^itor's  claim,  and  furnished 
the  money  therefor,  with  intent  to  defeat  the 
Bankruptcy  Act,  is  not  ground  for  refusing 
his  discharge,  where  it  is  not  shown  that  the 
creditor  knew  that  the  bankrupt  furnished 
the  money,  so  as  to  render  him  guilty  of  an 
offense  under  section  29&  (4).  In  re  Luftig, 
(D.  C.  Mass.  1905)  162  Fed.  322,  15  Am. 
Bankr.  Rep.  773. 

Where  a  bankrupt  firm  did  not  anticipate 
any  reversion  in  certain  limiber  which  it 
transferred  to  a  creditor,  and  one  of  the  part- 
ners testified  that  the  firm  was  morally  cer- 
tain that  the  creditor  would  not  realize  near 
the  amount  of  the  firm's  debt,  it  was  held 
that  such  partner's  oath  to  the  schedules, 
omitting  such  reversionary  interest,  was  in- 
Buflicient  to  bar  his  discharge.  In  re  Hamil- 
ton, (W.  D.  N.  Y.  1904)  133  Fed.  823,  13 
Am.  Bankr.  Kep.  333. 

And  where  a  proposed  voluntary  bankrupt, 
who  had  no  property  except  such  as  was  ex- 
empt, borrowed  fifty  dollars  wherewith  to  pay 
the  fpos  and  costs  of  his  attorney,  just  be- 
fore filing  his  petition,  it  was  held  that  he 
was  not  required  to  list  the  amount  so  bor- 
rowed in  his  schedule  of  assets,  and  his  omis- 
sion to  do  so  was  not  a  sufficient  ground  of 
opposition  to  his  discharge.  Sellers  v.  Bell, 
(C.  C.  A.  5th  Cir.  1899)  94  Fed.  801,  2  Am. 
Bankr.  Rep.  529. 


Specifications  of  objection  to  the  discharge 
of  a  bankrupt,  where  they  attempt  to  charge 
the  commission  of  a  crime,  must  state  the 
facts  constituting  such  crime  with  substan- 
tially the  same  particularity  and  exactness 
required  in  an  indictment,  and  the  acts  set 
out  must  be  charged  as  having  been  knowinglv 
aud  fraudulently  done.  In  re  Hirsch,  (W.  D. 
Tenn.  1899)  96  Fed.  468;  In  re  Mudd,  (W. 
D.  Mo.  1900)  105  Fed.  348;  In  re  Beebe,  (E. 
D.  Pa.  1902)  lie  Fed.  48,  8  Am.  Bankr.  Rep. 
SO";  In  re  Blalock,  (D.  C.  S.  C.  1902)  118 
Fed.  679,  9  Am.  Bankr.  Rep.  266 ;  In  re  Pat- 
terson, (N.  D.  N.  Y.  1903)  121  Fed.  921,  10 
Am.  Bankr.  Rep.  371 ;  In  re  Levev,  (N".  D.  N. 
Y.  1904)  133  Fed.  572,  13  Am.  Bankr.  Rep. 
312;  In  re  Taplin,  (N.  D.  la.  1905)  135  Fed. 
861,  14  Am.  Bankr.  Rep.  360.  And  see  supra, 
p.  550,  annotation  II.  Objections  to  Bank- 
rupVs  Discharge. 

Alleging  false  oath.  —  Where  it  is  specified, 
as  an  objection  to  the  discharge  of  a  bank- 
rupt, that  he  has  committed  the  crime  of 
perjury  in  his  testimony  before  the  referee, 
the  objection  must  set  out  the  testimony  al- 
leged to  be  false,  together  with  the  facts  re- 
lied on  to  prove  its  falsity,  so  as  to  present 
a  specific  issue.  In  re  Goodale,  (N.  D.  N.  Y. 
1901)  109  Fed.  783,  6  Am.  Bankr.  Rep.  493; 
Troeder  v.  Lorsch,  (C.  C.  A.  1st  Cir.  1906) 
150  Fed.  710,  17  Am.  Bankr.  Rep.  723. 

Evidence.  —  To  justify  the  denial  of  a  bank- 
rupt's discharge  on  the  ground  that  he  made 
a  false  oath  to  his  schedules,  the  evidence 
must  be  of  a  sufficiently  clear  and  convincing 
character  in  order  to  overcome  the  presump- 
tion of  his  honesty;  but  it  is  not  required  t'l 
be  of  the  high  degree  necessary  to  sustain  a 
conviction  for  perjury.  Remmers  t?,  Mer- 
chants'-Laclede  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1909)  173  Fed.  484,  23  Am.  Bankr.  Rep.  78; 
In  re  Berner,  (S.  D.  Ohio)  4  Am.  Bankr. 
Rep.  383.  And  see  supra,  p.  553,  annotation 
III.  Hearing  and  Proof. 

The  burden  is  upon  the  creditors  to  prove 
the  crime  charged  by  clear  and  positive  proof. 
In  re  Cohen,  (W.  D.  N.  Y.  1907)  149  Fed. 
908,  18  Am.  Bankr.  Rep.  84. 

On  the  hearing  of  an  objection  to  a  bank- 
rupt's discharge  on  the  ground  that  he  has 
committed  an  offense  punishable  by  imprison- 
ment, while  the  opposing  creditor  is  not  re- 
quired to  establish  such  offense  beyond  a  rea- 
sonable doubt,  the  evidence  must  be  sufficient 
to  overcome  the  opposing  presumptions  as 
well  as  the  opposing  evidence.  Troeder  r. 
Lorsch,  (C.  C.  A.  1st  Cir.  1906)  160  Fed.  710, 
17  Am.  Bankr.  Rep.  723. 


(2)  {^Concealmerd  of  financial  condition.']  with  intent  to  conceal  his 
financial  condition,  destroyed,  concealed,  or  failed  to  keep  books  of  account  or 
records  from  which  such  condition  might  be  ascertained;  or  [^{Amended  190S) 
S2  Slat.  L.  797.'] 


Concealment  of  financial  condition.  —  A 
bankrupt  who  has  destroyed,  concealed,  or 
failed  to  keep  books  of  account  or  records, 
from  which  his  financial  condition  may  be 
ascertained,  with  the  intent  to  conceal  such 
financial  condition,  wiU  not  be  granted  a  dis- 


charge in  bankruptcy  proceedings.  In  re 
Feldstein,  (C.  C.  A.  2d  Cir.  1902)  115  Fed. 
269,  8  Am.  Bankr.  R«p.  160;  In  re  Conley. 
(N.  D.  Ga.  1902)  120  Fed.  42,  9  Am.  Bankr. 
Rep.  496;  In  re  Patterson,  (N.  D.  N.  Y. 
1903)  121  Fed.  921,  10  Am.  Bankr.  Rep.  371; 
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In  re  Studebaker,  (C.  C.  A.  2d  Cir.  1904)  127 
¥ed,  951,  11  Am.  Bankr.  Rep.  384,  reversing 
(S.  D.  N.  Y.  1903)  124  Fed.  945,  10  Am. 
Bankr.  Rep.  205 ;  £.  H.  Godahalk  Go.  v.  Ster- 
Hng,  (C.  C.  A.  3d  Cir.  1904)  129  Fed.  580, 
12  Am.  Bankr.  Rep.  302;  In  re  Ginflburg,  (E. 
D.  Pa.  1904)  130  Fed.  627,  12  Am.  Bankr. 
Rep.  459;  In  re  Alvord,  (D.  G.  Gonn.  1905) 
136  Fed.  236,  14  Am.  Bankr.  Rep.  264;  In  re 
Lewln,  (S.  D.  N.  Y.  1907)  155  Fed.  501,  18 
Am.  Bankr.  Rep.  72;  In  re  Nathanson,  (E. 
D.  N.  Y.  1907)  155  Fed.  645,  19  Am.  Bankr. 
Rep.  56;  In  re  Murray,  (D.  C.  Conn.  1908) 
162  Fed.  983,  20  Am.  Bankr.  Rep.  700;  In  re 
Lewis,  (E.  D.  N.  Y.  1908)  163  Fed.  137,  20 
Am.  Bankr.  Rep.  711;  In  re  Goldich,  (E.  D. 
Pa.  1908)  164  Fed.  882,  21  Am.  Bankr.  Rep. 
249;  In  re  Brod,  (^.  D.  Ga.  1909)  166  Fed. 
1011,  21  Am.  Bankr.  Rep.  426;  In  re  Hanna, 
(C.  G.  A.  2d  Cir.  1909)  168  Fed.'238,  21  Am. 
Bankr.  Rep.  843;  In  re  Pomerantz,  (E.  D. 
Pa.  1909)  168  Fed.  444,  21  Am.  Bankr.  Rep. 
857;  In  re  Schachter,  (S.  D.  N.  Y.  1909)  170 
Fed.  683,  22  Am.  Bankr.  Rep.  389;  In  re 
Koelle,  (E.  D.  Pa.  1909)  171  Fed.  257,  22 
Am.  Bankr.  Rep.  515;  In  re  Wiedmann,  (W. 
D.  N.  Y.  1911)  188  Fed.  684;  Matter  of 
Brockman,  (W.  D.  Ky.  1908)  21  Am.  Bankr. 
Rep.  251. 

Effect  of  concealment  immaterial,  —  Any 
failure  by  a  bankrupt  to  keep  books  "with 
intent  to  conoeal  his  financial  condition''  de- 
feats his  right  to  a  discharge,  whatever  its 
actual  effect  on  creditors  may  have  been.  In 
re  Schachter,  (S.  D.  N.  Y.  1909)  170  Fed. 
683,  22  Am.  Bankr.  Rep.  389. 

Entry  of  loans  made  prior  to  enactment  of 
hankruptoy  law.  —  The  fact  that  loans  made 
to  a  bankrupt  and  not  entered  by  him  in 
his  regular  account  books  were  made  before 
the  Bankruptcy  Act  was  passed  does  not  ex- 
cuse his  failure  to  enter  them  as  required  by 
the  Act.  In  re  Feldstein,  (C.  C.  A.  2d 
Cir.  1902)  115  Fed.  259,  8  Am.  Bankr.  Rep. 
160. 

Where  hooka  are  unnecessary.  —  The  bank- 
rupt's omission  to  keep  books  of  account  can- 
not be  made  a  ground  of  opposition  to  his 
discharge,  when  it  appears  that,  since  a  time 
more  than  three  years  prior  to  the  passage 
of  the  Bankruptcy  Act,  he  has  not  been  en- 
gaged in  any  business  to  which  the  keeping 
of  books  would  be  necessary  or  appropriate. 
Sellers  v.  Bell,  (C.  C.  A.  5th  Cir.  1899)  94 
Fed.  801,  2  Am.  Bankr.  Rep.  529. 

So  when  a  bankrupt  is  merely  an  em- 
ployee, and  not  engaged  in  any  business  of 
his  own,  his  failure  to  keep  books  showing 
his  financial  condition  does  not  indicate  a 
fraudulent  intent  which  justifies  the  refusal 
of  his  discharge.  In  re  McCrea,  (C.  C.  A. 
2d  Cir.  1908)  161  Fed.  246,  20  Am.  Bankr. 
Ren.  412. 

Intention  to  conceal.  —  In  order  that  the 
destruction  or  concealment  of  books  or  rec- 
ords, or  the  failure  to  keep  them,  may  con- 
stitute a  valid  objection  to  the  granting  of  a 
discharge  in  bankruptcy,  it  is  necessary  that 
such  destruction  or  concealment  of  books  of 
accounts  or  records,  or  failure  to  keep  them, 
be  done  with  the  intent  to  conceal  the  bank- 
rupt's financial  condition.    In  re  Brioe,  ( S.  D. 


la.  1900)  102  Fed.  114,  4  Am.  Bankr.  Rep. 
355;  In  re  Spear,  (D.  C.  Vt.  1900)  103  Fed. 
779;  In  re  Schultz,  (S.  D.  N.  Y.  1901)  109  Fed. 
264,  6  Am.  Bankr.  Rep.  91 ;  In  re  Feldstein, 
(G.  G.  A.  2d  Gir.  1902)  115  Fed.  259,  8  Am. 
Bankr.  Rep.  160;  In  re  Blalock,  (D.  C.  S.  C. 
1902)  118  Fed.  679,  9  Am.  Banicr.  Rep.  266; 
In  re  Studebaker,  (C.  C.  A.  2d  Cir.  1904) 
127  Fed.  951,  11  Am.  Bankr.  Rep.  384,  re- 
versing (S.  D.  N.  Y.  1903)  124  Fed.  945,  10 
Am.  Bankr.  Rep.  205;  Van  Ingen  t\  Schop- 
hofen,  (C.  C.  A.  8th  Cir.  1904)   129  Fed.  352, 

12  Am.  Bankr.  Rep.  24;  E.  H.  Godshalk  Co.i;. 
Sterling,  (C.  C.  A.  3d  Cir.  1904)  129  Fed. 
580,  12  Am.  Bankr.  Rep.  302;  In  re  Allen- 
dorf,  (N.  D.  la.  1904)  129  Fed.  981,  12  Am. 
Bankr.  Rep.  320;  In  re  Ginsburg,  (E.  D.  Pa. 
1904)  130  Fed.  627,  12  Am.  Bankr.  Rep.  459; 
In  re  Mackenzie,  (D.  C.  Conn.  1904)  132  Fed. 
114,  13  Am.  Bankr.  Rep.  605;  In  re  Halsell, 
N.  D.  Tex.  1904)  132  Fed.  562,  13  Am.  Bankr. 
Rep.  107;  In  re  Hamilton,  (W.  D.  N.  Y.  1904) 
133  Fed.  823,  13  Am.  Bankr.  Rep.  333;  In  re 
Prager,  (N.  D.  W.  Va.  1906)   134  Fed.  1006, 

13  Am.  Bankr.  Rep.  527;  In  re  Keefer,  (W. 
D.  N.  Y.  1905)  135  Fed.  885,  14  Am.  Bankr. 
Rep.  290;  In  re  Garrison,  (C.  G.  A.  2d  Gir. 
1906)  149  Fed.  178,  17  Am.  Bankr.  Rep.  831; 
In  re  Griffin,  (S.  D.  Ala.  1907)  154  Fed.  537, 
19  Am.  Bankr.  Rep.  78;  In  re  Burstein,  (D. 
G.  Gonn.  1908)  160  Fed.  765,  20  Am.  Bankr. 
Rap.  399;  In  re  McCrea,  (C.  G.  A.  2d  Cir. 
1908)  161  Fed.  246,  20  Am.  Bankr.  Rep.  412; 
In  re  Murray,  (D.  C.  Gonn.  1908)  162  Fed. 
983,  20  Am.  Bankr.  Rep.  700;  In  re  Haskell, 
(S.  D.  N.  Y.  1908)  164  Fed.  301,  20  Am. 
Bankr.  Rep.  914;  In  re  Bradin,  (E.  D.  Pa. 
1910)  179  Fed.  768;  In  re  Barthier,  (D.  C. 
Mass.  1910)  1^8  Fed.  394;  In  re  Idzall,  (S. 
D.  la.  1899)  2  Am.  Bankr.  Rep.  741;  In  re 
Rauchenplat,  (D.  G.  Porto  Rico  1903)  9  Am. 
Bankr.  Rep.  764;  In  re  Brockman,  (W.  D. 
Ky.  1908)   21  Am.  Bankr.  Rep.  251. 

Thus  it  has  been  held  that  where  a  book 
entry  was  made  for  the  purpose  of  deceiving 
the  general  creditors  into  k  belief  that  an  or- 
dinary sale  had  been  made  to  an  unsecured 
creditor,  whereas  in  fact  the  transaction  was 
an  unlawful  preference,  while  such  conduct  is 
reprehensible,  it  is  not  sufficient  to  bar  a  dis- 
charge, where  there  was  no  intention  to  con- 
ceal the  bankrupt's  financial  condition.  In  re 
Hamilton,  (W.  D.  N.  Y.  1904)  133  Fed.  823, 
13  Am.  Bankr.  Rep.  333. 

Intent  must  he  shoton.  —  Where  a  creditor 
seeks  to  prevent  a  discharge  on  the  ground  of 
failure  to  keep  books  of  account,  etc.,  the 
burden  is  on  him  not  only  to  show  that  the 
bankrupt  failed  to  keep  books  of  account,  but 
that  his  omission  to  do  so  was  with  the  in- 
tent to  conceal  his  financial  condition.  In  re 
Garrison,  (G.  G.  A.  2d  Gir.  1906)  149  Fed. 
178,  17  Am.  Bankr.  Rep.  831.  See  also  In  re 
Halsell,  (N.  D.  Tex.  1904)  132  Fed.  562,  13 
Am.  Bankr.  Rep.  107. 

Mere  negligence  immaterial.  —  A  refusal  of 
a  discharge  to  a  bankrupt  on  the  ground  that 
he  failed  to  keep  books  is  not  warranted,  un- 
less there  is  evidence  from  which,  at  least, 
it  can  fairly  be  inferred  that  there  was  an 
actual  intent  to  conceal  his  condition.  Mere 
negligence  in  the  keeping  of  books  is  not  suffi- 
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ot«]it.  /»  re  HMkell,  ( S.  D.  N.  ¥.  1«08.)  104 
Fed.  301,  20  Am.  Bankr.  Rep.  914. 

iVeed  TWt  "be  a  Jrwudulent  intenU  —  B«it  the 
fftilsre  of  a  banlcrupt  to  keep  cefl'ect  books  of 
aecount,  **  with  intent  to  conceal  his  financial 
condition/'  deb«i^  bim  from  the  right  te  ft 
discharge^  whether  his  intent  was  frauduleat 
or  not.  In  re  Hanna,  (C.  C.  A.  2d  Cir.  1909) 
168  Fed.  238^  21  Am.  Bankr.  Rep.  843. 

The  fraud  of  a  ptirtner  in  so  keeping  the 
firm  books,  of  which  he  had  ffole  charge,  aa 
to  conceal  from  his  partner  as  well  as  cred- 
itors withdrawal  Ib  of  money  by  himself,  can- 
not be  imputed  to  the  innocent  partner,  so  as 
to  defeat  his  li^bt  to  a  disoharge.  In  re 
Schultz,  (S.  D.  N.  Y.  1901)  109  Fed.  264,  6 
Am.  Bankr.  R'ep.  9L 

But  to  entitle  a  member  of  a  partnership 
to  a  discb«»*ge,  notwithstanding  the  f«(ft  that 
the  fixm  faiM  to  keep  proper  books  witli  the 
intent  on  the  part  of  some  member  to  conceal 
itto  'fiftiancial  condition,  the  burden  rests  on 
Mm  to  prove  that  he  was  innocent  of  ^arttoi» 

?atS6n  therein,     fn  re  Schachter,   (S.  D.  N. 
\  1969)    170  Fed.  683,  22  Am.  Bankr.  Relx 
389. 

Intention  presumed.  —  Prima  facie  a  mao 
mrumt  be  held  to  intend  the  natural  and  prob- 
able consequence  of  his  acts;  and  where  the 
iiievitarble  covisequence  of  an  omission  to  keep 
books  of  account  i^  the  concealment  of  s\icn 
fitfandial  eonditioo,  the  intent  to  <!onoe»l  must 
b6  presumed;  thoi^h  such  presumption  may 
be  febntted.  in  re  Pomerantz,  <£.  D.  Pa. 
1909)  168  Fed.  444;  In  re  Keelle,  (E.  D.  Pa. 
1909)  171  Fed.  257,  22  Am.  Bankr.  Rep.  515. 
Thbs,  where  a  bankrupt,  who  was  a  man 
of  business  exfierienee,  failed  to  keep  any 
books  wliatever  from  which  his  financial  <xm- 
ditioin  might  be  ascertained,  it  was  held  that 
it  must  be  presumed  that  he  intended  to  con- 
^efal  such  -condition,  and  that  he  was  not  enti- 
tled to  a  discharge.  In  re  Ahrord,  (D.  0. 
Conn.  1905)  1^  Fed.  236,  14  An.  Bankr. 
^p.  264. 


The  i|iecificmti»ii  of  obJectioBs  to  the  dia- 
eharge  oif  a  bankrupt  ^ea  the  ground  that  lie» 
with  fraudulent  intent  to  conceal  his  tr«c 
financial  ^onditieu^  failed  to  keep  booka  di 
aoeouikt,  is  aufficicut  if  made  in  the  langui^ge 
of  the  Act.  In  re  Patteraoa^  <N.  D.  N^  ¥. 
1903)  121  Fed.  921,  10  Am.  Bankn  Rep.  S71: 
Ew  H.  dodshalk  Co.  v.  Sterling,  <C.  a  A.  M 
Cir.  1904)  129  Fed.  ^80,  12  Am.  Bankr.  RQp. 
302;  in  re  Oinsbur^,  (E.  D.  Pa.  1904)  1Z& 
Fed.  627,  12  Am.  Bankr.  Re^.  460;  fn  re 
Nathanson,  (E.  D.  N.  Y.  1907)  155  Fed.  645, 
19  Am.  Bankr.  Rep.  56;  In  re  Lewis,  (E.  D. 
N.  Y.  1908)  163  Fed.  137,  20  Am.  Bankr. 
Rep.  711;  In  re  Brod,  (N.  D.  Ga.  1009)  166 
Fed.  1011,  21  Am.  Bankr.  R^  426;  in  re 
Pomerantz,  (E.  D.  Pa.  1909)  1«8  Fed.  444, 
21  Am.  Bankr.  Rep.  867. 

But  see  In  re  Milgraum,  (E.  D.  Pa.  1904) 
129  Fed.  827,  12  Anu  Bankr.  Rep.  306,  where- 
in it  was  held  that  a  specification  of  objee> 
tion  in  the  statutory  language  was  insuffi- 
oient. 

PartiouUirity  of  description  not  required, 
'—A  Bpeoificataon  of  objection  to  the  bank- 
mpts'  discharge,  alleging  that  the  bankrupts, 
with  intent  to  conceal  their  financial  cendi*> 
tion,  did  destroy,  through  the  aigency  of  their 
regularly  authorized  bookkeeper,  canceled 
checks  drawn  by  the  bankrupts,  together  with 
stubs  of  such  checks,  irom  which  auch  con^ 
dition  might  be  ascertained,  is  not  objection- 
able for  t^  failure  to  more  definitely  de- 
scribe the  checks  and  stubs  alleged  to  have 
been  destroyed.  £.  H.  Oodshalk  Co.  i^.  Ster- 
ling, (C.  C.  A.  Sd  Cir.  1904.)  129  Fed.  580, 
12  Am.  .Bankr.  Re^p.  302. 

Allegation  of  intent  necessary,  —  An  ob- 
jection to  the  discharge  of  a  bankrupt  be- 
oause  of  his  failure  to  keep  proper  books  of 
account,  whioh  does  not  state  tkat  such  fail- 
ure was  with  intent  to  conceal  his  financial 
condition,  is  insufficient^  but  such  a  defect  is 
amendable.  In  re  Bradin,  <E.  D.  Pa.  1910) 
179  Fed.  768. 


(3y)  \phtamed  mtmsy  or  .property  upcn  false  statement.^  obtaiHed  .money  or 
pi^6j)etty  on  credit  tipon  a  toritiBtially  f  als6  statfeiwent  in  witittg,  naade  by  him  to 
any  person  or  bis  refwreaentative  for  the  purpctee  of  obtaining  credit  from  such 
peiteon;  or  {(Insetrted  190S)  38  8tai.  L.  797)   {emended  1910)   Stat.  L. 

¥al8e  "stli^tetaifent  in  "wtiting.  -^  Where  a 
tiankiiipt  has  obtained  ttioney  or  property  on 
credit  upon  a  materially  ialie  statement  in 
xn-iting,  made  by  him  to  any  person  or  his 
representative  for  the  pufpose  of  obtafninff 
erredit  from  su(?h  perstfn,  be  tdll  wot  be  enti- 
tled to  a  discharge,  tn  re  Goo^hile,  (N.  D. 
Ta.  1904)  130  Fed.  78^,  12  Am.  Bankr.  Rep. 
^80;  7n  re  Harr,  (E.  B.  J*b.  1906)  14^  Fed. 
423;  in  re  Hardie,  (W.  t).  Tex.  1906)  143 
Fed.  607:  In  re  Pincus,  (S.  D.  N.  Y.  1906) 
147  ^ed.  621.  17  Am.' Bankr.  !Rep.  "SSI ;  fn  re 
Carton,  (S.  D.  K.  Y.  1906)  148  Fed.  63,  17 
A"m.  Bankr.  iRep.  34'3:  In  re  Sha^ffer,  (N.  ©. 
W.  Va.  1900)  169  Fed.  724,  22  Am.  Bankr. 
Xtep.  147;  In  re  Darevaki,  (E.  D.  Pa.  1909) 
171  Fed.  288,  22  Atn.  IBatiTn*.  RcJp.  571;  In  re 
ityte,  (M.  D.  Pa.  1969)  174  !Fed.  867,  23  Am. 


Bankr.  Rep.  414 ;  In  re  RusseB,  (C.  V.  A.  2d 
Cir.  1910)  176  F^.  "253,  23  Am.  Bankr.  Rep. 
■856;  In  re  AUg^ufg^,  (S.  D.  'Ohio  1909) 
181  Fed.  174;  Shaffer  v.  Koblegard  Oo.,  ('C. 
C.  A.  4th  Cir.  1910)  183  Fed.  71:  In  re  Ne?- 
land,  (S.  D.  Miss.  19W))  184  Fed.  144;  In  Ye 
Petersen,  (D.  C.  Minn.  1903)  10  Am.  Bankr. 
ll*»p. '855;  Katzenstein  r.  Reid,  (1905)  16  Am. 
Bankr.  Rep.  740,  41  Tex.  Civ.  App.  106,  91 
S.  W.  860;  Matter  o!  Brener,  (S.  D.  N.  Y. 
1908^)  20  Am.  Bankr.  Refp.  644;  Mooney  v. 
Davis,  (1889)  76  Mieh.  188,  42  N.  W.  862, 
13  Am.  Rt.  H^.  -425 ;  Wilmot  v.  Ijyon,  (1897) 
'7  Ohio  CJrr.  Dec.  394,  11  Ohio  Cir.  Ot.  238. 

The  statute  applies  to  imy  false  statentetti 
whi^  lias  to  do  wHh  the  eKteitsion  of  credit 
affet^ting  the  bankruptcy  prroceeding.  In  re 
<Berg,  (D.  C.  Mass.  f910)  a«3  'Fed.  885. 
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Good  faith  immateriaU  —  Where  a  creditor 
relied  on  a  bcuikrupt's  statement,  which  was 
iQAterially  false  in  iaot,  in  aelling  him  goods 
on  credit,  it  was  held  that  the  bankrupt  was 
not  entitled  to  a  discharge,  though  the  mis* 
take  .was  made  in  good  faith  and  was  not  in- 
tentional. In  re  Shaffer,  (N.  D.  W.  Y&. 
1009 )  168  fed.  724,  22  Am.  Baakr.  Rep.  147. 

Credit  must  Mve  been  eoptended  on  faith  of 
afaitemen^  ^  Where  it  appears  that  credit 
was  not  extended  because  of  an  alleged  false 
statement,  but  that  the  creditor  refused  to 
act  thereon,  and  required  the  giving  of  se- 
curity, before  the  credit  was  extended,  the 
statement  is  not  sufficient  to  bar  the  bank-^ 
rupt's  discharge.  In  re  Kaplan,  (£.  X).  Paj^ 
1905)  141  Fed.  463,  16  Am.  Bankr.  Rep.  £34. 

Creditor^  estopped  with  respect  to  false 
statement, — An  agreement  by  a  creditor, 
based  on  a  valuable  consideration,  which  re- 
cites that  one  of  its  purposes  is  to  cancel  and 
surrender  certain  written  statements  made 
by  a  debtor  on  which  he  obtained  credit,  the 
truthfulness  of  which  was  in  controversy  be- 
tween the  parties,  and  by  which  the  creditor 
expressly  cancels  and  "agrees  to  surrender 
up  the  same,  and  concedes  that  any  inaccura- 
cies therein  .  .  .  were  inadvertent  and 
without  wrongful  intent,"  debars  the  creditor 
from  using  such  statements  as  a  ground  of 
objection  to  the  tiebtor'e  discharge  in  bank- 
ruptcy. In  re  Busseil,  (C,  C.  A.  2d  Gir. 
1910)   176  Fed.  253,  23  Am.  Bankr.  Rep,  850. 

A  written  financial  statement  made  by  a 
businesa  firm  to  a  commercial  agency,  recit- 
ing that  it  is  made  as  a  basis  for  credit  with 
the  associate  members  of  «uch  agency,  and 
which  is  communicated  to  members,  who  ex- 
tend credit  on  tlie  faith  of  it^  is  equivalent  to 
one  made  directly  to  them,  and,  if  mate- 
rially false,  will  debar  the  debtor  firm  from 
the  right  to  a  diacharge.  In  re  Pioous,  (S. 
D.  N.  Y.  1906)  147  Fed.  621,  17  Am.  Bankr. 
Rep.  331.  See  also  In  re  Augspurger,  (S.  i>. 
Ohio  1909)    181  Fed.  174. 

Where  a  bankrupt  made  a  false  statement 
to  a  commercial  agency  in  order  to  prevent 
"  unfavorable  reports  "  being  given  out  .con- 
ceming  him,  and  later  attempted  to  correct 
such  statement  by  another,  which  was  also 
false,  and  he  referred  to  the  same  and  was 
granted  credit  on  the  basis  thereof,  it  was 
held  that  he  was  guilty  of  wilfully  making  a 
false  statement  for  credit,  which  was  suffi- 
cient to  deprivie  him  of  the. right  of  discbarge. 
In  re  Kyte,  (M.  D.  Pa.  1909)  174  Fed.  867, 
23  Am.  Bankr.  Rep.  414. 

But  it  has  been  iield  that  it  is  mot  a  valid 
objection  to  a  bankrupt's  discharge  that  lie 
made  a  false  statement  concerning  his  finan- 
cial condition  to  a  commercial  asency,  on  the 
faith  of  which  credit  waA  extended,  where  it 
does  not  appear  that  such  statement  was 
made  directly  to  such  creditors,  and  the  bank- 
rupt does  not  make  the  commercial  agenciy 
his  representative  for  the  purposes  of  com- 
municating such  statement.  In  re  Foster,  { S. 
D.  Miss.  1910)  186  Fed.  254. 

And  see  In  re  Russell,  (C,  C.  A.  2d  Cir. 
1910)  176  Fed.  263,  28  Am.  Bankr.  Rep.  850, 
wherein  it  was  said  that  if  the  bankrupt  gave 
to  the  reporter  of  a  commercial  agency   a 


report  .to  be  filed  with  said  agency  for  the 
purpose  of  securing  a  rating,  and  not  for  the 
purpose  of  obtainiuff  property  on  credit,  such 
statement  is  not  within  the  language  of  sec- 
tion 146  <3).  But  if  the  circumstances  were 
such  that  the  bankrupt  knew  that  a  certain 
proposed  creditor  was  making  inquiries  at 
the  agency  concerniz^  him,  then  the  giving 
of  such  false  etatement  to  the  reporter  was 
equivalent  to  authorizing  the  commercial 
agency  to  repeat  such  statement  to  the  pro- 
posed creditor;  and  although  the  latter  never 
saw  the  original  statement,  the  copy  which 
was  sent  to  it  by  the  commercial  agency 
would  be  as  effective  to  bind  the  bankrupt 
a«  if  he  had  signed  and  delivered  it  person- 
ally. In  that  event,  however,  the  "mate- 
rially ialae  statement  in  writiqg  "  would  be 
the  one  which  was  delivered  to  the  proposed 
creditor,  and  upon  whiqh  it  relied. 

Borrowing  money  is  obtaining  '*  property  " 
on  credit  within  the  meaning  of  section 
14d  (3).  In  re  Qilpin,  (£.  B.  Pa.  1908)  160 
led.  171,  20  Am.  Bankr.  Rep.  374,  disapprov- 
ing In  re  Pfaffinger,  (W.  J).  Ky.  1907)  164 
Fed.  688,  18  Am.  Bankr.  Rep,  807. 

Statement  mb  continuing  r^resentation.  — 
A  financial  statement  made  by  a  bankrupt 
for  credit,  to  a  commercial  Sigej^cy,  is  a  eon- 
tinuine  representation  for  a  reasonable  time 
that  the  facts  stated  therein  are  true.  In  re 
Kyte,  (M.  D.  Pa.  1909)  174  Fed.  867,  23 
Am.  Bankr.  Rep.  414. 

But  the  omission  by  a  bankrupt  to  state  an 
item  of  indebtedness,  in  a  statement  made  at 
the  request  of  a  wholesale  house  to  which  he 
had  previously  sent  an  order  for  goods,  can- 
not be  considered  as  rendering  it  a  materially 
false  statement,  made  for  the  purpose  of  ob- 
taining other  goods  which  were  not  ordered 
until  eight  months  thereafter  —  the  goods 
ordered  at  the  time  having  been  paid  for  in 
the  meantime,  so  as  to  defeat  the  right  to  a 
discharge.  In  re  Allendorf,  (N.  D.  la.  1004) 
129  Fed.  981,  12  Am.  Bankr.  Rep.  320. 

Statement  made  by  mistake.  —  A  state- 
ment of  assets  and  liabilities,  made  by  a  mer- 
chant from  his  books  and  believed  by  him  to 
be  correct^  will  not  warrant  a  denial  of  his 
discharge  in  bankruptcy,  although  it  was  in 
fact  materially  erroneous  by  reason  of  the 
failure  of  his  bookkeeper,  through  illness,  to 
enter  on  the  books  certain  liabilities  which 
existed  at  the  time  the  statement  was  made, 
and  which  were  in  conseqitenoe  omitted  there- 
from. In  re  Collins,  (E.  D.  Ark.  1907)  167 
Fed.  120,  19  Am.  Bankr.  Rep.  688. 

Falte  ttAtanient  made  by  partner.  •—  A  ma- 
terially false  statement  in  writing  made  by 
a  partner  in  the  ordinary  course  of  business 
of  the  partnership  In  buying  merchandise  for 
the  purpose  of  obtaining  goods  on  credit,  and 
by  means  of  which  they  were  so  obtained  by 
the  firm,  is  not  ground  for  refusing  a  dis- 
charge in  bankruptcy  to  another  partner  who 
did  not  participate  in  the  wrongful  act  and 
bad  no  laiowledge  of  it.  Hardie  v.  Swafford 
Bros.  Dry  Goods  Co.,  (C.  C.  A.  5th  Cir.  1908) 
165  Fed?  588,  21  Am.  Bankr.  Rep.  457,  re- 
versing (W.  D.  Tex.  1906)  16  Am.  Bankr. 
Rep.  313. 

The  bar  to  a  dlachar^  by  reason  of  a  false 
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statement  in  writing  is  confined  to  such  per- 
son or  persons  as  actually  made  such  state* 
ment  with  the  intention  to  deceive,  and  to 
the  partnership  entity  of  which  such  person 
is  a  member.  Frank  t*.  Michigan  Paper  Co., 
(C.  C.  A.  4th  Cir.  1910)  179  Fed.  776;  In  r« 
Cotton,  (S.  D.  Ga.  19101  183  Fed.  181. 

Intent  —  Chtilty  knowledge  easential.  —  It 
is  clear  that  the  plain  language  of  section 
146  (3)  requires  that  the  written  statement 
made  by  the  bankrupt,  for  the  purpose  of 
obtaining  credit,  etc.,  should  be  knowingly 
and  intentionally  untrue,  in  order  to  consti- 
tute a  bar  to  the  discharge  of  the  bankrupt. 
In  other  words,  "false  statement"  denotes  a 
guilty  9cienter  on  the  part  of  the  bankrupt. 
In  re  Taplin,  (N.  D.  la.  1905)  136  Fed.  861, 
14  Am.  Bankr.  Rep.  360;  In  re  Dresser,  (S. 
D.  N.  Y.  1905)  144  Fed.  318,  13  Am.  Bankr. 
Rep.  637;  In  re  Collins,  (E.  D.  Ark.  1907) 
157  Fed.  120,  19  Am.  Bankr.  Rep.  688; 
Hardie  v.  Swafford  Bros.  Dry  Groods  Co.,  (C. 
C.  A.  5th  Cir.  1908)  165  Fed.  688,  21  Am. 
Bankr.  Rep.  467;  Gilpin  v.  Merchants'  Nat. 
Bank,  (3d  Cir.  1908)  166  Fed.  607,  91  C.  C. 
A.  446,  20  L.  R.  A.  N.  S.  1023 ;  Firestone  r. 
Harvey,  (C.  C.  A.  6th  Cir.  1909)  174  Fed. 
674,  23  Am.  Bankr.  Rep.  468;  Klein  r. 
Powell,  (C.  C.  A.  3d  Cir.  1909)  174  Fed.  640, 
23  Am.  Bankr.  Rep.  494;  In  re  Kyte,  (M.  D. 
Pa.  1909)  174  Fed.  867,  23  Am.  Bankr.  Rep. 
414;  W.  S.  Peck  Co.  v,  Lowenbein,  (C.  C.  A. 
4th  Cir,  1910)  178  Fed.  178;  Frank  v.  Michi- 
gan Paper  Co.,  (C.  C.  A.  4th  Cir.  1910)  179 
Fed.  776,  24  Am.  Bankr.  Rep.  261;  In  re 
Cotton,  (S.  D.  Ga.  1910)   183  Fed.  181. 

The  false  statement  in  writing  which  is 
enough  to  deny  a  discharge  implies  a  state- 
ment knowingly  false,  or  made  recklessly, 
without  an  honest  belief  in  its  truth,  and 
with  a  purpose  to  mislead  or  deceive,  and 
thereby  obtain  from  the  person  to  whom  it  is 
made  property  upon  credit.  Gilpin  v.  Mer- 
chants' Nat.  Bank,  (3d  Cir.  1908)  165  Fed. 
607,  611,  91  C.  C.  A.  445,  449,  20  L.  R.  A. 
N.  S.  1023;  Firestone  v.  Harvey,  (C.  C.  A. 
6th  Cir.  1909)  174  Fed.  674,  23  Am.  Bankr. 
Rep.  468. 

In  In  re  Collins,  (E.  D.  Ark.  1907)  167 
Fed.  120,  it  was  held  that  a  discharge  can 
only  be  refused  where  the  bankrupt  has  been 
guilty  of  such  acts  as  would  sustain  a  civil 


action  for  fraud  or  deceit,  and  where  the 
statements  were  either  knowingly  false  or 
fraudulent,  or  made  so  recklessly  as  to  war- 
rant a  finding  that  the  bankrupt  acted  fraudu- 
lently. 

All  ftresumptions  are  in  favor  of  hone9ty, 
and  if  the  actions  of  a  party  are  such  that 
the  presumption  of  honesty  is  as  strong  as 
that  of  wrong,  the  law  requires  that  the 
theory  of  honesty,  rather  than  that  of  guilt, 
be  adopted.  In  re  Collins,  (E.  D.  Ark.  1907) 
157  Fed.  120,  19  Am.  Bankr.  Rep.  688. 

The  toord  ^*  false,"  as  used  in  section  146 
(3),  means  more  than  merely  erroneous  or 
untrue,  being  used  in  its  primary  legal  sense 
as  importing  an  intention  to  deceive;  and 
such  a  statement,  in  order  to  constitute  a  bar 
to  a  discharge,  must  have  been  knowingly  and 
intentionally  untrue.  Gilpin  r.  Merchants' 
Nat.  Bank,  (C.  C.  A.  3d  Cir.  1908)  166  Fed. 
607,  21  Am.  Bankr.  Rep.  429;  Frank  r.  Michi- 

fan  Paper  Co.,  (C.  C.  A.  4th  Cir.  1910)  179 
ed.  776,  24  Am.  Bankr.  Rep.  261. 
In  order  to  be  **  false  "  so  as  to  bar  a  dis 
charge,  the  representations  made  by  a  bank- 
rupt to  obtain  credit  must  have  been  wilfully 
or  intentionallv  misleading.  In  re  Kyte,  (M. 
D.  Pa.  1909)  *174  Fed.  867,  23  Am.  Bankr. 
Rep.  414. 

Who  may  object.  —  The  right  to  oppose  a 
discharge  on  the  ground  that  the  bankrupt 
has  obtained  property  on  credit  from  any  per- 
son upon  a  materially  false  statement  in  writ- 
ing, made  to  such  person  for  the  purpose  of 
obtaining  such  property  on  credit,  is  not  lim- 
ited to  the  creditor  defrauded,  but  might  be 
properly  pleaded  by  any  creditor  of  the  bank- 
rupt. In  re  Harr,  (E.  D.  Mo.  1906)  143  Fed. 
421,  16  Am.  Bankr.  Rep.  213;  In  re  Carton, 
(S.  D.  N.  Y.  1906)  148  Fed.  63,  17  Am. 
Bankr.  Rep.  343;  In  re  Shaflfer,  (N.  D.  W. 
Va.  1909)  169  Fed.  724,  22  Am.  Bankr.  Rep. 
147. 

Specification  of  objections.  —  The  objec- 
tions must  not  only  set  out  the  false  repre- 
sentations, but  the  name  of  the  person  alleged 
to  have  been  defrauded  must  be  given.  In  re 
Levey,  (N.  D.  N.  Y.  1904)  138  Fed.  572,  13 
Am.  Bankr.  Rep.  312.  See  also  E.  H.  God- 
shalk  Co.  V.  Sterling,  (C.  C.  A.  3d  Cir.  1904) 
129  Fed.  680,  12  Am.  Bankr.  Rep.  302. 


(4)  [Concealme'nJt,  etc,  of  assets,']  at  any  time  subsequent  to  the  first  day 
of  the  four  months  immediately  preceding  the  filing  of  the  petition  transferred, 
removed,  destroyed,  or  concealed,  or  permitted  to  be  removed,  destroyed,  or 
concealed,  any  of  his  property,  with  intent  to  hinder,  delay,  or  defraud  his 
creditors;  or  [{Inserted  190S)  S2  Stat.  L.  798.] 


Concealment,  etc.,  of  assets.  —  The  bank- 
rupt is  not  entitled  to  a  discharge,  imder 
section  14&  (4)  if  at  any  time  subsequent  to 
the  first  day  of  the  four  months  immediately 
preceding  the  filing  of  the  petition  in  bank- 
ruptcy he  has  transferred,  removed,  destroyed, 
or  concealed,  or  permitted  the  removal,  de- 
struction, or  concealment  of,  any  o'  his  prop- 
erty, with  the  intent  to  hinder,  delav,  or  de- 
fraud  his  creditors.  In  re  Ferguson,  (S.  D. 
N.  Y.  1899)  96  Fed.  429,  2  Am.  Bankr.  Rep. 


686;  In  re  Dews,  (D.  C.  R.  I.  1899)  96  Fed. 
181,  .S  Am.  Bankr.  Rep.  691:  In  re  Skinner, 
(N.  D.  la.  1899)  97  Fed.  190,  3  Am.  Bankr. 
Rep.  163;  In  re  O'Gara,  (D.  C.  Ore.  1899)  97 
Fed.  932,  3  Am.  Bankr.  Rep.  349;  In  re 
Welch,  (S.  D.  Ohio  1899)  100  Fed.  65.  3  Am. 
Bankr.  Rep.  93:  In  re  Finkelstein.  (S,  D.  K 
Y.  1900)  101  Fed.  418,  3  Am.  Bankr.  Rep. 
800:  In  re  Quackenbush,  (N.  D.  N.  Y.  1900) 
102  Fed.  282.  4  Am.  Bankr.  Rep.  274;  /*i  re 
HoflFmann,  (S.  D.  N.  Y.  1900)   102  Fed.  979, 
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4  Am.  Bankr.  Rep.  331;  In  re  Bemie,  (N.  D. 
N.  Y.  1900)  104  Fed.  672,  5  Am.  Bankr. 
Rep.  36;  In  re  Heyman,  (S.  D.  N.  Y.  1900) 
104  Fed.  677,  4  Am.  Bankr.  Rep.  736;  In  re 
Becker,  (N.  D.  N.  Y.  1901)  106  Fed.  64,  6 
Am.  Bankr.  Rep.  438;  Bragassa  v,  St.  Louis 
Cycle,  (C.  C.  A.  6th  Cir.  1901)   107  Fed.  77, 

6  Am.  Bankr.  Rep.  700;  In  re  Wilcox,  (C.  C. 
A.  2d  Cir.  1900)  109  Fed.  628,  6  Am.  Bankr. 
Rep.  362;  In  re  Covington,  (E.  D.  N.  C. 
1901)  110  Fed.  1'43,  6  Am.  Bankr.  Rep.  373; 
In  re  BuUwinkle,  (S.  D.  N.  Y.  1901)  111  Fed. 
364,  6  Am.  Bankr.  Rep.  756;  Osborne  v,  Per- 
kins, (C.  C.  A.  Ist  Cir.  1901)    112  Fed.  127. 

7  Am.  Bankr.  Rep.  250;  In  re  Royal,  (E.  D. 
N.  C.  1901)  112  Fed.  135,  7  Am.  Bankr.  Rep. 
106;  In  re  Stoddart,  (D.  C.  Wash.  1902)  114 
Fed.  486,  7  Am.  Bankr.  Rep.  762;  In  re 
Greenberg,  (D.  C.  Conn.  1902)    114  Fed.  773, 

8  Am.  Bankr.  Rep.  94;  In  re  Holstein,  (D. 
C.  Conn.  1902)  114  Fed.  794,  8  Am.  Bankr. 
Rep.  147;  In  re  Otto,  (D.  C.  N.  J.  1902)  116 
Fed.  860,  8  Am.  Bankr.  Rep.  306;  Fields  r. 
Karter,  (C.  C.  A.  5th  Cir.  1902)  116  Fed. 
950,  8  Am.  Bankr.  Rep.  351;  In  re  Schenck, 
(D.  C,  Waah.  1902)  116  Fed.  654,  8  Am. 
Bankr.  Rep.  727;  Hudson  v.  Mercantile  Nat. 
Bank,    (8th  Cir.  1902)    119  Fed.  346,  66  C. 

C.  A.  260,  9  Am.  Bankr.  Rep.  432 ;  In  re  Les- 
lie, (N.  D.  N.  Y.  1903)  119  Fed.  406,  9  Am. 
Bankr.  Rep.  561;  In  re  Fleishman,  (N.  D. 
111.  1902)  120  Fed.  960,  9  Am.  Bankr.  Rep. 
657;  In  re  Dauchy,  (N.  D.  N.  Y.  1903)  122 
Fed.  688,  10  Am.  Bankr.  Rep.  627;  In  re 
Gailey,  (C.  C.  A.  7th  Cir.  1904)  127  Fed. 
638,  11  Am.  Bankr.  Rep.  539;  In  re  Breiner, 
(N.  D.  la.  1904)  129  Fed.  165,  11  Am.  Bankr. 
Rep.  684;  In  re  Gift,  (M.  D.  Pa,  1904)  130 
Fed.  230,  12  Am.  Bankr.  Rep.  244;  In  re 
Breitling,  (C.  C.  A.  7th  Cir.  1904)  133  Fed. 
146,  13  Am.  Bankr.  Rep.  126;  Barton  v, 
Texas  Produce  Co.,  (C.  C.  A.  8th  Cir.  1905) 
136  Fed.  355,  14  Am.  Bankr.  Rep.  502;  In  re 
Young,  (E.  D.  N.  C.  1905)  140  Fed.  728,  15 
Am.  Bankr.  Rep.  477;  U.  S.  v.  Oohn,  (S.  D. 
N.  Y.  1906)  142  Fed.  983,  15  Am.  Bankr. 
Rep.  359;  Vehon  V.  Ullman,  (C.  C.  A.  7th 
Cir.  1906)  147  Fed.  694,  17  Am.  Bankr.  Rep. 
435;  In  re  Jacobs,  (D.  C.  Ore.  1906)  147  Fed. 
797,  17  Am.  Bankr.  Rep.  470;  In  re  McKane, 
(E.  D.  N.  Y,  1907)  152  Fed.  733,  19  Am. 
Bankr.  Rep.  103;  In  re  Olansky,  (E.  D.  N.  Y. 
1908)  163  Fed.  428,  20  Am.  Bankr.  Rep.  780; 
Seigel  V.  Cartel,  (C.  C.  A.  8th  Cir.  1908)  164 
Fed.  691,  21  Am.  Bankr.  Rep.  140;  In  re 
Goodman,  (E.  D.  Pa.  1909)  171  Fed.  287,  22 
Am.  Bankr.  Rep.  570;  In  re  Nelson,  (8.  D. 
N.  Y.  1909)  179  Fed.  320;  In  re  McCann,  (E. 

D.  Pa.  1910)  179  Fed.  575;  In  re  Borg,  (D. 
C.  Minn.  1910)  184  Fed.  640;  In  re  Mc- 
Namara,  (S.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  566;  In  re  Berner,  (S.  D.  Ohio)  4  Am. 
Bankr.  Rep.  383;  In  re  Steindler,  (S.  D.  N. 
Y.  1900)  6  Am.  Bankr.  Rep.  63;  In  re  Gross, 
(S.  D.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  271; 
Ablowich  V,  Stursburg,  (C.  C.  A.  2d  Cir. 
1901)  5  Am.  Bankr.  Rep.  403,  affirming  In  re 
Ablowich,  (8.  D.  N.  Y.  1900)  99  Fed.  81,  3 
Am.  Bankr.  Rep.  686;  In  re  Cabus,  (8.  D^ 
N.  Y.  1901)  6  Am.  Bankr.  Rep.  166. 

The  purpose  of  section  14b   {4)   is  to  pre- 
vent dishoneat  and  unscrupulous  debtors  from 


imposing  upon  the  public  in  general,  and  their 
creditors  in  particular;  and  in  order  to  be 
entitled  to  a  discharge  it  is  essential  that  a 
bankrupt  should  come  into  court  with  clean 
hands,  and  show  that  his  conduct  has  been 
that  of  an  honest,  upright  man.  In  re  James, 
(C.  C.  A.  4th  Cir.  1910)    181  Fed.  476. 

Necessity  of  transfer  being  within  four- 
months  period.  —  The  statute  requires  that  a 
fraudulent  transfer,  in  order  to  prevent  a  dis- 
charge, must  be  made  within  four  months. 
In  re  Brumbaugh,  (D.  C.  Pa.  1904)  128  Fed. 
971,  12  Am.  Bankr.  Rep.  204.  See  also  In  re 
Dauchy,  (C.  C.  A.  2d  Cir.  1904)  130  Fed. 
532,  11  Am.  Bankr.  Rep.  611. 

Continuing  concealment.  —  The  word  "  con- 
cealed "  is  sufficiently  elastic  in  its  meaning 
to  include  a  continuous  concealment;  and  a 
bankrupt  who  concealed  property  from  his 
creditors  while  insolvent  before  the  four- 
months'  period,  and  kept  the  same  concealed 
until  within  the  four  months,  and  until  it 
was  discovered  by  another,  is  not  entitled  to 
a  discharge.  In  re  James,  (E.  D.  N.  C. 
1910)  176  Fed.  894,  23  Am.  Bankr.  Rep.  703, 
affirmed  (C.  C.  A.  4th  Cir.  1910)  181  Fed. 
476.  See  also  In  re  Jacobs,  (D.  C.  Ore.  1906) 
147  Fed.  797,  17  Am.  Bankr.  Rep.  470. 

Property  conveyed  in  fraud  of  creditors 
prior  to  four  months  period.  —  The  failure 
of  a  bankrupt  to  include  in  his  petition  and 
schedules  real  estate  which  he  caused  to  be 
conveyed  to  another  some  years  before  for 
the  purpose  of  defrauding  his  then  creditors, 
and  which  is  still  held  by  the  grantee  on  a 
secret  trust  for  the  bankrupt,  is  a  fraudulent 
concealment  of  property  from  his  trustee. 
In  re  Wilcox,  (C.  C.  A.  2d  Cir.  1900)  109 
Fed.  628,  6  Am.  Bankr.  Rep.  362.  See  also 
In  re  Olansky,  (E.  D.  N.  Y.  1908)  163  Fed. 
428,  20  Am.  Bankr.  Rep.  780. 

What  constitutes  conceahnent,  removal,  or 
destruction  of  property  —  Transfer  to  hank- 
nipVs  wife.  —  Where  a  debtor,  four  months 
prior  to  filing  his  petition  in  bankruptcy, 
transfers  real  and  personal  property  to  his 
wife,  without  consideration,  and  with  intent 
to  defraud  his  creditors,  and  then  states  in 
his  schedule  that  he  has  no  property  of  any 
kind,  he  is  guilty  of  knowingly  and  fraudu- 
lently concealing  from  his  trustee  property 
belonging  to  his  estate  in  bankruptcy,  and 
is  not  entitled  to  be  discharged.  In  re  Skin- 
ner, (N.  D.  la.  1899)  97  Fed.  190,  3  Am. 
Bankr.  Rep.  163. 

So,  also,  where  the  bankrupt  has  an  interest 
in  real  estate  which  stands  in  his  wife's 
name,  he  should  include  such  interest  in  his 
schedules;  and  his  failure  to  do  so  is  ground 
for  refusing  his  discharge.  In  re  Borg,  (D. 
C.  Minn.  1910)  184  Fed.  640. 

But  the  fact  that  a  bankrupt  did  not  sched- 
ule or  turn  over  to  his  trustee  the  produce 
of  lands  which  he  claimed  were  owned  by 
his  wife,  where  there  was  no  concealment  of 
the  property,  and  the  claim  was  openly  made, 
does  not  constitute  a  knowing  and  fraudulent 
concealment  of  property  which  will  defeat 
his  right  to  a  discharge,  although  the  prop- 
erty may  have  been,  as  matter  of  law,  a  part 
of  his  estate.  In  re  Marsh,  (D.  C.  Vt.  1901) 
109  Fed.  602. 
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So,  also,  it  has  been  held  that  the  fact  that 
a  bankrupt  tranaferred  property  to  hia  wife 
before  the  passage  of  the  bankruptcy  law, 
and  that  he  failed  to  schedule  such  property, 
constitutes  no  ground  for  refusing  him  a  dis- 
charge, when  it  does  not  appear  that  the  wife 
holds  the  property  in  secret  trust  for  his 
benefit.  In  re  Goodale,  (N.  D.  N.  Y.  1901) 
109  Fed.  783,  6  Am.  Bankr.  Rep.  r^93. 

Transfer  to  hankrupt^a  children.  —  Where, 
on  an  application  by  a  bankrupt  for  a  dis- 
charge, it  appears  that  he  considered  a  large 
portion  of  his  legal  liabilities  to  be  unjust, 
that  in  view  of  bankruptcy  he  contemplated 
transferring  considerable  property  directly  to 
his  daughter,  but  wns  deterred  from  doing  so 
by  being  warned  that  such  proceeding  would 
probably  get  him  into  trouble,  and  that  he 
then,  by  a  series  of  questionable  trades,  so 
manipulated  his  property  that  his  children 
were  benefited  to  the  extent  of  several  thou- 
sand- dollars,  at  the  expense  of  bis  estate,  it 
was  held  that  his  discbarge  should  be  denied. 
In  re  Schenck,  (D.  C.  Wash.  1902)  116  Fed. 
664,  8  Am.  Bankr.  Rep.  727. 

Property  conveyed  to  relative,,  —  If  a  bank- 
rupt, while  insolvent,  conveys  property  to  a 
near  relative  without  consideration,  and 
afterwards  fails  to  disclose  the  existence  of 
such  property  in  his  schedules,  he  is  prima 
facie  guilty  of  concealing  assets  from  his 
trustee,  although  the  conveyance  may  have 
been  made  more  than  four  months  before  the 
petition  was  filed.  But  if  his  innocence  is 
made  to  appear,  the  conveyance,  and  the  sub- 
sequent omission  of  the  property  from  the 
schedules,  will  interpose  no  obstacle  to  the 
bankrupt's  discharge.  In  re  McCann,  (E.  D. 
Pa.  1910)   179  Fed.  576. 

Property  held  in  trust  for  bankrupt.  —  The 
intentional  omission  by  a  bankrupt  to  sched- 
ule or  bring  to  the  attention  of  his  trustee  an 
interest  in  real  estate  which  a  short  time 
prior  to  his  bankruptcy  he  conveyed  in  trust, 
the  income  to  be  paid  to  another  during  life, 
and  the  property  then  to  be  held  for  his  own 
benefit,  constitutes  ground  for  refusing  him 
a  discharge.  In  re  Stoddart,  (D.  C.  Wash. 
1902)  114  Fed.  486,  7  Am.  Bankr.  Rep.  762. 

So,  also,  where  a  bankrupt's  mother  be- 
queathed one-half  the  residue  of  her  estate 
to  the  bankrupt's  wife,  in  trust,  to  pay  the 
interest  and  income  to  the  bankrupt  free  from 
the  claims  of  creditors,  and  to  pay  from  time 
to  time  to  the  bankrupt  so  much  of  the  prin- 
cipal as  the  trustee  should  deem  proper,  in 
such  manner  as  to  free  it  from  the  claims  of 
creditors,  it  was  held  that,  before  he  could 
secure  a  discharge,  the  bankrupt  must  as- 
si;rn  his  interest  in  the  income  to  his  trustee 
in  bankruptcy,  though  his  right  to  the  prin- 
cipal, being  conditioned  on  the  option  of  the 
trustee,  need  not  be  so  assigned.  In  re 
Fleishman,  (N.  D.  111.  1902)  120  Fed.  960, 
9  Am.  Bankr.  Rep.  567. 

The  failure  to  schedule  a  resulting  trust 
amounts  to  a  fraudulent  concealment  of  prop- 
erty from  the  trustee,  and  justifies  the  court 
in  refusing  a  discharge.  Iludson  v.  Mercan- 
tile Nat.  Bank.  fSth  Pir.  1002)  119  Fed. 
346,  50  C.  C.  A.  250,  9  Am.  Bankr.  Rep.  432. 

Concealment  of  valueless  property,  —  But 


it  is  no  ground  for  refusing  a  bankrupt's  ap- 
plication for  discharge  that  he  omitted  to 
list  in  his  schedule  a  leasehold  interest  in 
realty,  under  a  yearly  lease,  where  there  is 
no  evidence  that  the  use  of  the  property  was 
worth  more  than  the  rent.  In  re  Hirsch,  (S. 
D.  N.  Y.  1899)  97  Fed.  571,  3  Am.  Bankr. 
Rep.  344. 

And  where  a  bankrupt  failed  to  schedule 
a  piece  of  real  estate  of  small  and  uncertain 
value  it  was  held  not  to  justify  the  with- 
holding of  his  discharge.  In  re  Neely,  (S.  D. 
N.  Y.  1904)  134  Fed.  667,  12  Am.  Bankr. 
Rep.  407.  See  also  In  re  Todd,  (D.  C.  Vt. 
1901)   112  Fed.  316,  7  Am.  Bankr.  Rep.  770. 

Transfer  by  chattel  mortgage.  —  Where,  on 
the  hearing  of  objections  to  the  discharge  of 
bankrupt  partners  on  the  ground  of  having 
fraudulently  concealed  property  from  their 
trustee,  it  was  shown  that  they  aided  and  as- 
sisted in  a  transfer  of  the  partnership  prop- 
erty to  a  creditor  by  means  of  the  foreclosure 
of  a  chattel  mortgage  previously  given  by 
them  more  than  four  months  prior  to.  the 
bankruptcy,  the  question  whether  such  acts 
were  sufficient  in  law  to  bar  their  discharge 
depends  on  the  validity  of  the  chattel  mort- 
gage and  its  foreclosure,  and  a  discharge  will 
not  be  granted  until  that  question  has  been 
determined  in  a  proper  proceeding  therefor. 
In  re  Olansky,  (E.  D.  N.  Y.  1908)  163  Fed. 
428,  20  Am.  Bankr.  Rep.  780. 

Property  which  does  not  pass  to  trustee. — 
The  fact  that  a  bankrupt  does  not  schedule 
or  turn  over  to  his  trustee  property  which 
forms  no  part  of  the  estate  in  bankruptcy, 
cannot  be  said  to  be  a  concealment  of  such 
property,  and  does  not  bar  the  bankrupt's 
right  to  a  discharge.  In  re  Quackenbush, 
(N.  D.  N.  Y.  1900)  102  Fed.  282,  4  Am. 
Bankr.  Rep.  295;  In  re  Mudd,  (W.  D.  Mo. 
1900)  105  Fed.  348,  5  Am.  Bankr.  Rep.  244; 
In  re  Goodale,  (N.  D.  N.  Y.  1901)  109  Fed. 
783,  6  Am.  Bankr.  Rep.  493;  In  re  Todd,  (D. 

C.  Vt.  1901)  112  Fed.  315,  7  Am.  Bankr.  Rep. 
770;  In  re  Semmel,  (M.  D.  Pa.  1902)  118 
Fed.  487,  9  Am.  Bankr.  Rep.  351 ;  In  re  Par- 
ish, (N.  D.  la.  1903)  122  Fed.  553,  10  Am. 
Bankr.  Rep.  648;  In  re  Le  Claire,  (N.  D.  la. 
1903)  124  Fed.  664,  10  Am.  Bankr.  Rep.  733; 
In  re  Dauchy,  (C.  C.  A.  2d  Cir.  1904)  130 
Fed.  532,  11  Am.  Bankr.  Rep.  611;  In  re 
Doherty,  (D.  C.  Conn.  1904)  135  Fed.  432, 
13  Am.  Bankr.  Rep.  549.  And  see  generally 
the  annotation  under  the  several  subdivisions 
of  section  70a,  as  to  what  property  passes  to 
the  trustee  in  bankruptcy. 

Property  acquired  after  the  adjudication 
does  not  vest  in  the  trustee,  and  the  fact  that 
such  property  has  not  been  scheduled  does 
not  constitute  a  defense  to  a  petition  for  dis- 
charge. In  re  Parish,  (N.  D.  la.  1903)  122 
Fed.  553,  10  Am.  Bankr.  Rep.  548. 

Exempt  property.  —  A  bankrupt  who,  in 
the  schedules  accompanying  his  petition,  de- 
clares that  he  has  no  property,  but  later  on.  as 
a  part  of  his  state  exemption,  claims  certain 
property,  is  not  on  this  account  to  be  charged 
with  concealing  such  property  so  as  to  lose 
his  right  to  a  discharge.    In  re  Semmel,  (M. 

D.  Pa.  1902)  118  Fed.  487,  9  Am.  Bankr. 
Rep.  361.    See  lOso  In  re  Todd,   (D.  C.  Yt 
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1901)    112  Fed.  315,  7  Am.  Bahkr.  Kep.  770. 
And  see  annotation  under  sec.  6,  supra,  p.  508. 

A  daim  for  alimorty,  made  by  a  married 
woman  in  a  suit  for  divorce,  which  was  pend- 
ing at  the  time  of  her  bankruptcy,  is  not 
property  which  she  could  have  disposed  of, 
such  as  would  vest  in  her  trustee;  and  her 
failure  to  schedule  the  same  is  not  a  conceal- 
ment of  property  which  defeats  her  right  to 
a  discharge;  nor  is  her  refusal  to  convey  to 
the  trustee  property  subsequently  awarded 
to  her  as  alimony,  and  which  she  claims 
under  the  statute  as  her  homestead,  sufficient 
ground  for  refusing  a  discharge.  In  re  Le 
Claire,  (N.  D.  la.  1903)  124  Fed.  864,  10 
Am.  Bankr.  Rep.  733. 

Intent.  —  In  order  to  be  effective  as  an  ob- 
jection to  the  bankrupt's  discharge,  it  is  es- 
sential that  the  transfer,  removal,  destruc- 
tion, or  concealment  of  property  inhibited  by 
Section  146  (4)  be  made  with  the  intention 
to  hinder,  delay,  or  defraud  the  bankrupt's 
creditors.  In  re  Cornell,  (S.  D.  N.  Y.  1899) 
97  Fed.  29,  3  Am.  Bankr.  Rep.  172;  In  re 
Hirsch,  (S.  D.  N.  Y.  1899)  97  Fed.  571,  3 
Am.  Bankr.  Rep.  344;  In  re  Morrow,  (N.  D. 
Cal.  1899)  97  Fed.  674,  3  Am.  Bankr.  Rep. 
263;  In  re  Freund,  (S.  D.  N.  Y.  1899)  98  Fed. 
81,  3  Am.  Bankr.  Rep.  418;  In  re  Wood,  (S. 
D.  N.  Y.  1900)  98  Fed.  972,  3  Am.  Bankr. 
Rep.  672;  In  re  McBryde,  (E.  D.  N.  C.  1899) 
99  Fed.  686,  3  Am.  Bankr.  Rep.  729;  In  re 
Wetmore,  (E.  D.  Pa.  1900)  99  Fed.  703,  3 
Am.  Bankr.  Rep.  700;  In  re  Pierce,  (N.  D. 
N.  Y.  1900)  103  Fed.  64;  In  re  Locks,  (W. 
D.  N.  Y.  1900)  104  Fed.  783,  5  Am.  Bankr. 
Rep.  136;  In  re  Bryant,  (E.  D.  Tenn.  1900) 
104  Fed.  789,  5  Am.  Bankr.  Rep.  114;  In  re 
Conn,  (D.  C.  Ore.  1901)  108  Fed.  625,  6  Am. 
Bankr.  Rep.  217;  In  re  Marsh,  (D.  C.  Vt. 
1901)  109  Fed.  802;  In  re  Eaton,  (N.  D.  N. 
Y.  1901)  110  Fed.  731,  6  Am.  Bankr.  Rep. 
631;  In  re  Todd,  (D.  C.  Vt.  1901)  112  Fed. 
815,  7  Am.  Bankr.  Rep.  770;  In  re  Lesser, 
(C.  C.  A.  2d  Cir.  1902)  114  Fed.  83,  8  Am. 
Bankr.  Rep.  16,  reversing  (S.  D.  N.  Y.  1901) 
6  Am.  Bankr.  Rep.  330;  In  re  Miner,  (D.  C. 
Ore.  1902)  114  Fed.  998,  8  Am.  Bankr.  Rep. 
248;  In  re  Beebe,  (E.  D.  Pa.  1902)  116  Fed. 
48,  8  Am.  Bankr.  Rep.  597;  In  re  Semmel, 
(M.  D.  Pa.  1902)  118  Fed.  487,  9  Am.  Bankr. 
Rep.  351;  In  re  Blalock,  (D.  C.  S.  C.  1902) 
118  Fed.  679,  9  Am.  Bankr.  Rep.  266;  In  re 
Patterson,  (N.  D.  N.  Y.  1903)  121  Fed.  921, 
10  Am.  Bankr.  Rep.  371 ;  In  reLe  Claire,  (N. 
D.  la.  1903)  124  Fed.  664,  10  Am.  Bankr. 
Rep.  733;  Woods  v.  Little,  (C.  C.  A.  3d  Cir. 
1906)  134  Fed.  229,  13  Am.  Bankr.  Rep.  742; 
In  re  Taplin.  (N.  D.  la.  1906)  135  Fed.  861, 
14  Am.  Bankr.  Rep.  360;  In  re  Kolster,  (D. 
C.  Nev.  1908)  146  Fed.  138,  17  Am.  Bankr. 
Rep.  52;  In  re  Berry,  (S,  D.  N.  Y.  1906)  146 
Fed.  623,  16  Am.  Bankr.  Rep.  564 ;  In  re  Grif- 
fin, (S.  D.  Ala.  1907)  154  Fed.  537,  19  Am. 
Bankr.  Rep.  78;  In  re  Fanning,  (E.  D.  N. 
Y.  1907)  156  Fed.  701,  19  Am.  Bankr.  Rep. 
65;  In  re  McKee,  (E.  D.  N.  Y.  1908)  166 
Fed.  289,  21  Am.  Bankr.  Rep.  306;  Klein  v. 
Powell,  (C.  C.  A.  3d  Cir.  1909)  174  Fed.  640, 
t9  Am.  Bankr.  Rep.  494;  In  re  Kyte,  (M.  D. 
Pa.  1909)  174  Fed.  867,  23  Am.  Bankr.  Rep. 
414;  tn  re  Polakoff,  (N.  D.  N.  Y.   1899)    1 


Am.  Bankr.  Rep.  358;  In  re  Berner,  (S.  D. 
Ohio)  4  Am.  Bankr.  Rep.  383;  Matter  of 
Harris,  (D.  C.  N.  J.  1904)  11  Am.  Bankr. 
Rep.  849;  In  re  Schofleld,  (E.  D.  Pa.  1905) 
17  Atn.  Bankr.  Rep.  918;  In  re  Alleman,  (M. 
D.  Pa.  1908)   20  Am.  Bankr.  Rep.  745. 

The  mere  concealment  of  property  by  the 
bankrupt  is  not  ground  for  denying  a  dis- 
charge, if  it  was  not  done  knowingly  and 
fraudulently.  In  re  Pierce,  (N.  D.  N.  Y. 
1900)    103  Fed.  64. 

A  fraudulent  conveyance  by  the  bankrupt  is 
not  in  itself  a  bar  to  the  bankrupt's  dis- 
charge. In  re  Berner,  (S.  D.  Ohio)  4  Am. 
Bankr.  Rep.  383. 

Preferential  transfer.  —  Section  14b  (4) 
does  not  include  a  mere  preferential  payment 
made  to  a  creditor,  which  does  not  constitute 
a  transfer  of  property  with  intent  to  defraud 
other  creditors.  In  re  Maher,  (D.  C.  Mass. 
1906)  144  Fed.  503,  16  Am.  Bankr.  Rep.  340. 
See  also  In  re  Hamilton,  (W.  D.  N.  Y.  1904) 
133  Fed.  823^  13  Am.  Bankr.  Rep.  333. 

Intent  alone  in&ufficient.  —  While  intent  is 
a  material  inquiry  on  an  issue  as  to  the  con- 
cealment of  the  assets  by  a  bankrupt,  never- 
theless a  fraudulent  intent  alone  does  not 
justify  a  refusal  of  a  discharge;  it  is  neces- 
sary that  assets  belonging  to  the  estate  were 
actually  concealed  or  withheld.  Vehon  v, 
UUman,  (C.  C.  A.  7th  Cir.  1906)  147  Fed. 
894,  17  Am.  Bankr.  Rep.  435. 

Concealment  of  firm  OfSsets  by  one  member 
of  a  partnership  alone,  will  not  deprive  an- 
other partner  of  his  right  to  a  discharge.  In 
re  Schachter,  (S.  D.  N.  Y.  1909)  170  Fed. 
883,  22  Am.  Bankr.  Rep.  389. 

Advice  of  counsel. — The  failure  to  schedule, 
or  to  turn  over  to  the  trustee,  certain  assets, 
upon  the  advice  of  counsel,  to  whom  the  facts 
have  been  fully  disclosed,  and  whose  advice 
is  sought,  received,  and  acted  upon  in  good 
faith,  and  not  with  the  intention  of  evading 
the  bankruptcy  law,  will  tend  to  relieve  the 
bankrupt  in  so  far  as  that  such  failure  will 
not  bar  his  discharge.  In  re  Hansen,  (D.  C. 
Ore.  1901)  107  Fed.  262,  5  Am.  Bankr.  Rep. 
747;  In  re  Stoddart,  (D.  C.  Wash.  1902)  114 
Fed.  488,  7  Am.  Bankr.  Rep.  762;  In  re 
Breitling,  (C.  C.  A.  7th  ar.  1904)  133  Fed. 
146,  13  Am.  Bankr.  Rep.  126;  Woods  v.  Lit- 
tle, (C.  C.  A.  3d  Cir.  1904)  134  Fed.  229,  13 
Am.  Bankr.  Rep.  742 ;  In  re  Neely,  ( S.  D.  N. 
Y.  1904)  134  Fed.  667,  12  Am.  Bankr.  Rep. 
407;  Remmers  v,  Merchants'-Laclede  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1909)  173  Fed.  484, 
23  Am.  Bankr.  Rep.  78;  In  re  Kyte,  (M.  D. 
Pa.  1909)  174  Fed.  867,  23  Am.  Bankr.  Rep. 
414;  In  re  Schreck,  (N.  D.  N.  Y.  1899)  1 
Am.  Jankr.  Rep.  366;  In  re  Berner,  (S.  D. 
Ohio)  4  Am.  Bankr.  Rep.  383;  In  re  Scho- 
fleld, (E.  D.  Pa.  1905)  17  Am.  Bankr.  Rep. 
918;  In  re  Alleman,  (M.  D.  Pa.  1908)  20  Am. 
Bankr.  Rep.  745. 

Thus  where  the  question  whether  a  bank- 
rupt's interest  in  hi*  grandfather's  estate  was 
vested  or  contingent  was  difficult  of  solu- 
tion, and  the  bankrupt  had  previously  been 
advised  by  counsel  that  he  had  no  interest  in 
his  grandfather's  estate  on  which  he  could 
raise  money,  it  was  held  that  his  failure  to 
schedule  such  interest  as  a  part  of  his  estate 
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in  bankruptcy  did  not  preclude  hii  discharge. 
Woods  t?.  Little,  (C.  C.  A.  3d  Cir.  1906)  134 
Fed.  229,  13  Am.  Bankr.  Rep.  742. 

So  where  a  bankrupt  had  borrowed  the  full 
surrender  value  on  nis  life  insurance,  and 
had  been  advised  by  counsel  that  it  was  not 
necessary  to  mention  the  policies  in  his 
schedules,  whereupon  he  gave  them  to  his 
wife,  it  was  held  that  he  was  not  guilty  of 
a  fraudulent  concealment  of  assets.  In  re 
Kyte,  (M.  D.  Pa.  1909)  174  Fed.  867,  23 
Am.  Bankr.  Rep.  414. 

Specification  of  objections.  —  The  specifica- 
tion of  pbjections  should  state  the  nature  of 
the  ground  relied  on,  and  give  a  description 
of  the  property  concealed  from  the  trustee, 
the  names  of  the  persons  holding  the  title, 
the  name  of  the  transfer,  and  other  facts 
necessary  to  identify  the  transaction.  Jn  re 
Parish,  (N.  D.  la.  1903)  122  Fed.  663,  10 
Am.  Bankr.  Rep.  648;  In  re  Ginsburg,  (£. 
D.  Pa.  1904)  130  Fed.  627,  12  Am.  Bankr. 
Rep.  469. 

Allegation  of  knotctedge  and  intent.  —  The 
specification  charging  concealment  of  assets 
must  contain  the  allegation  that  the  acts 
were  done  knowingly  and  fraudulently.  In  re 
Griffin,  (S.  D.  Ala.  1907)  164  Fed.  637,  19 
Am.  Bankr.  Rep.  78. 

But  it  has  also  been  held  that,  since  the 
amendment  of  1903,  it  is  not  necessary  to  al- 
lege that  the  transfer  was  "knowingly  and 
fraudulently"  made.  In  re  Gift,  (M.  D.  Pa. 
1904)   130  Fed.  230,  12  Am.  Bankr.  Rep.  244. 

SuffUfient  specification,  —  The  specification 
of  objection  to  the  bankrupts'  discharge  al- 
leging that,  within  four  months  immediately 
preceding  the  filing  of  the  petition,  the  bank- 
rupts transferred,  removed,  destroyed,  or  con- 
cealed their  property,  with  intent  to  defraud 
their  creditors,  in  that,  about  a  week  prior 
to  the  filing  of  the  petition,  and  at  other 
times,  they  concealed  large  quantities  of  mer- 
chandise in  a  certain  house,  with  intent  to 
hinder,  delay,  and  defraud  their  creditors,  and 
thereafter,  on  a  day  specified,  removed  from 
their  place  of  business  and  concealed  other 
large  quantities  of  merchandise  with  like 
intent,  was  held  to  be  sufficient.  In  re  Mil- 
graum,  (E.  D.  Pa.  1904)  129  Fed.  827,  12 
Am.  Bankr.  Rep.  306. 

So,  also,  it  has  been  held  that  specifications 
of  objection  to  the  discharge  of  a  bankrupt, 
alleging  that,  within  four  months  prior  to 
the  filinff  of  his  petition,  in  contemplation  of 
bankruptcy,  and  with  intent  to  defraud  his 
creditors,  he  purchased  certain  household 
goods  specified,  which  he  transferred  to  a 
woman  to  whom  he  expected  to  be,  and  was 
afterward,  married,  and  which  were  not  in- 
cluded in  his  schedules,  are  legally  sufficient. 
In  re  Gift,  (M.  D.  Pa.  1904)  130  Fed.  230, 
12  Am.  Bankr.  Rep.  244. 

And  it  has  been  held  that  objections  to  the 
discharge  of  a  bankrupt,  charging  in  effect  a 
fraudulent  transfer  of  the  bankrupt's  prop- 
erty within  the  four  months  period,  are  suffi- 
cient. In  re  Bradin,  (E.  D.  Pa.  1910)  179 
Fed.  768. 

Insufficient  specification,  —  A  specification 
of  objections  to  a  bankrupt's  discharge,  that 
at  the  time  of  filing  his  petition  he  was  the 
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owner  of  a  stock  of  drugs  and  general  mer- 
ehandise,  no  part  of  which  was  ever  delivered 
to  the  trustee  in  bankruptcy,  and  that  the 
bankrupt  now  has  possession  thereof,  has 
been  held  to  be  insufficient  in  the  absence  of 
an  allegation  that  he  concealed  the  same,  or 
in  any  manner  prevented  the  trustee  from 
taking  possession  thereof.  In  re  Taplin,  (N. 
D.  la.  1906)  136  Fed.  861,  14  Am.  Bankr. 
Rep.  360. 

evidence  —  Burden  of  proof  on  opposing 
creditors,  —  Creditors  opposing  the  bank- 
rupt's application  for  a  discharge,  on  the 
ground  of  his  having  concealed  property  from 
his  trustee  in  bankruptcy,  must  establish  the 
fact  by  satisfactory  and  sufficient  evidenee, 
or  their  opposition  will  be  overruled  and  the 
aischarge  granted.  In  re  Cornell,  (S.  D.  X. 
Y.  1899)  97  Fed.  29;  In  re  Hirsch,  (S.  D. 
N.  Y.  1899)  97  Fed.  671,  3  Am.  Bankr.  Rep. 
344;  In  re  Howden,  (N.  D.  N.  Y.  1901)  HI 
Fed.  723,  7  Am.  Bankr.  Rep.  101 ;  In  re  Gty- 
lord,  (C.  C.  A.  2d  Cir.  1901)  112  Fed.  G68, 
7  Am.  Bankr.  Rep.  I;  In  re  Greenberg,  (D. 
C.  Conn.  1902)  114  Fed.  773,  8  Am.  Bankr. 
Rep.  94;  In  re  Baemcopf,  (E.  D.  Pa.  1902! 
117  Fed.  976,  9  Am.  Bankr.  Rep.  133:  In  re 
Blalock,  (D.  C.  S.  C.  1902)  118  Fed.  679,  9 
Am.  Bankr.  Rep.  266;  In  re  Leslie,  (N,  D. 
N.  Y.  1903)  119  Fed.  406,  9  Am.  Bankr.  Rep. 
661;  In  re  Kolster,  (D.  C.  Nev.  1906)  146 
Fed.  138,  17  Am.  Bankr.  Rep.  62 ;  In  re  Till- 
yer,  (E.  D.  Pa.  1906)  147  Fed.  860,  17  Am. 
Bankr.  Rep.  126;  In  re  Hedley,  (W.  D.  N.  Y. 
1907)  166  Fed.  314,  19  Am.  Bankr.  Rep. 
409;  In  re  Burstein,  (D.  C.  Conn.  1908)  160 
Fed.  765,  20  Am.  Bankr.  Rep.  399;  In  n 
Delmour,  (S.  D.  N.  Y.  1908)  161  Fed.  589. 
20  Am.  Bankr.  Rep.  405;  In  re  Boner,  (N.  D. 
W.  Va.  1909)  169  Fed.  727,  22  Am.  Bankr. 
Rep.  161;  In  re  Howard,  (C.  C.  A.  2d  Cir. 
1910)  180  Fed.  399;  In  re  Margolis,  (D.  C. 
Mass.  1909)   181  Fed.  691. 

Preponderance  of  evidence  sufficient.  —  On 
specifications  of  objection  to  a  bankrupt's 
petition  for  discharge,  it  is  not  necessary  to 
establish  concealment  of  assets  beyond  a  rea- 
sonable doubt.  A  fair  preponderance  of  cred- 
ible testimony  is  sufficient.  In  re  Delmour, 
(S.  D.  N.  Y.  1908)  161  Fed.  689,  20  Am. 
Bankr.  Rep.  405. 

Suspicion  not  enough,  —  An  objection  to  a 
bankrupt's  discharge  because  of  the  fraudu- 
lent concealment  of  assets  must  be  estab- 
lished by  clear  and  convincing  proof,  and  is 
not  the  subject  of  mere  suspicion  or  infer- 
ence. In  re  Howard,  (C.  C.  A.  2d  Cir.  1910) 
180  Fed.  399;  In  re  Taylor,  (N.  D.  Ala.  1911) 
1  s  Fed.  479. 

Property  in  bankrupt  must  he  shown.— 
Specifications  in  opposition  to  a  bankrupt's 
application  for  discharge,  on  the  ground  of 
his  having  concealed  property  from  his  trus- 
tee in  bankruptcy,  must  be  supported  by  evi- 
dence showing  the  existence  of  property  in 
the  bankrupt,  or  in  trust  for  his  use,  at  the 
time  of  filing  the  petition  in  bankruptcy.  In 
re  Cornell,  (S.  D.  N.  Y.  1899)  97  Fed."  29. 

Where  a  bankrupt  fails  to  schedule  or  to 
surrender  to  his  trustee  goods  shown  to  have 
been  in  his  possession  a  short  time  prior  to 
his  bankruptcy,  the  burden  rests  upon  him  to 
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account  for  th€  sam«;  and  if  he  fails  to  do 
so,  the  presumption  is  that  h«  sold  them  and 
conceals  the  proceeds.  Seigel  v.  Cartel,  (C. 
C.  A.  8th  Cir.  1908)  164  Fed.  691,  21  Am. 
Bankr.  Rep.  140. 

Creditor  concluded  by  jvdsment  of  state 
court*  —  The  judgment  of  a  state  court,  in  a 


suit  brought  by  a  bankrupt's  trustee,  refusing 
to  set  aside  a  transfer  of  property  made  by 
the  bankrupt,  as  fraudulent,  concludes  cred- 
itors, who  cannot,  therefore,  set  up  the  same 
ground  to  defeat  the  bankrupt's  discharge. 
/n  re  Tiffany,  (S.  D.  N.  Y.  1906)  147  Fed. 
314,  13  Am.  Bankr.  Rep.  310. 


(5)  \J)i&chwrge  in  vohmtary  proceedings.^  in  voluntary  proceedings  been 
gianted  a  discharge  in  bankruptcy  within  six  years;  or  [(Inserted  190 S)  32 
Stat  L.  798.'] 


Discharge  within  six  yean.  —  A  bankrupt 
is  not  entitled  to  be  discharged,  under  section 
146  (5),  where  he  has  previously  been  dis- 
charged in  voliuitary  proceedings  within  the 
preceding  six  years.  In  re  Neely,  (S^  D.  N. 
Y.  1904)  134  Fed.  667,  12  Am.  Bankr.  Rep. 
407;  In  re  Seaholm,  (C.  C.  A.  1st  Cir.  1906) 
136  Fed.  144,  14  Am.  Bankr.  Rep.  292;  In  re 
Haase,  (S.  D.  N.  Y.  1907)  155  Fed.  663,  17 
Am.  Bankr.  Rep.  628;  In  re  Chase,  (D.  C. 
Mass.  1910)  186  Fed.  408;  In  re  Vaine,  (M. 
D.  N.  Y.  1911)  186  Fed.  636. 

Section  145  (5)  was  intended  to  prevent 
the  filing  of  voluntary  petitions  in  bank- 
ruptcy by  the  same  person  oftener  than  once 
in  six  years,  and  not  merely  to  space  dis- 
charges to  the  same  person  six  years  apart. 
In  re  Vaine,  (N.  D.  N.  Y.  1911)  186  Fed.  535. 

Section  14b  (5)  ig  not  retroactive,  but  ap- 
plies only  to  cases  begun  after  amendment 
took  effect  (Feb.  6,  1903).  In  re  Neely,  (S. 
D.  N.  Y.  1904)  134  Fed.  667,  12  Am.  Bankr. 
Ren.  407;  In  re  Seaholm,  (C.  C.  A.  1st  Cir. 
1906)  136  Fed.  144,  14  Am.  Bankr.  Rep.  292. 

The  words  ''in  voluntary  proceedings'*  re- 
fer to  the  proceedings  in  which  the  prior  dis- 
charge was  granted,  and  not  to  the  proceed- 
ings in  which  the  second  discharge  is  sought. 


In  re  Seaholm,  (C.  C.  A.  1st  Cir.  1906)  136 
Fed.  144,  14  Am.  Bankr.  Rep.  292. 

The  limitation  refers  to  the  time  between 
the  first  and  the  second  discharge,  and  not 
between  the  first  discharge  and  the  filing  of 
the  second  petition;  and  hence  it  is  imma- 
terial to  the  right  of  a  person  to  be  adjudged 
an  involuntary  b  nkrupt  that  he  has  previ- 
ously been  discharged  in  bankruptcy  within 
six  years.  In  re  Little,  (C.  C.  A.  7th  Cir. 
1906)   137  Fed.  621,  13  Am.  Bankr.  Rep.  640. 

The  six  years  is  measured  backward  from 
the  time  of  the  hearing  on  the  application  for 
the  second  discharge,  and  not  from  the  time 
of  the  commencement  of  the  second  proceed- 
ing. In  re  Haase,  (S.  D.  N.  Y.  1907)  166 
Fed.  663,  17  Am.  Bankr.  Rep.  628.  See  also 
In  re  Little,  (C.  C.  A.  7th  Cir.  1905)  137 
Fed.  621,  13  Am.  Bankr.  Rep.  640;  In  re 
Jordan,  (E.  D.  Pa.  1906)  142  Fed.  292,  15 
Am.  Bankr.  Rep.  449. 

Discharge  refused  under  former  law  imma- 
terial.—  An  order  refusing  to  discharge  a 
bankrupt,  luider  the  Bankruptcy  Act  of  1867, 
does  not  estop  the  bankrupt  from  applying 
for  a  discharge  upon  the  same  facts,  and  as 
to  the  same  debt,  under  the  Act  of  1898.  In 
re  Herrm^,  (S.  D.  N.  Y.  1900)  102  Fed.  753. 


(6)  [^Refusal  to  obey  lawful  orders.]  in  the  course  of  the  proceedings  in 
bankruptcy  refused  to  obey  any  lawful  order  of,  or  to  answer  any  material 
question  approved  by  the  court:  [{Inserted  1903)  32  Stat.  L.  798.] 


Cross-references:    As  to 

Duty  to  answer  questions  generally,  see 
section  7a,  (9),  supra,  p.  624,  and  sec- 
tion 21a,  infra,  p.  '589. 

Duty  to  comply  with  all  lawful  orders, 
see  section  7a,  (2),  supra,  p.  519. 

Refusal  to  obey  lawful  orders  or  to  ap- 
pear and  testify,  as  contempt,  see  the 
several  subdivisions  of  section  41a,  tn- 
fra,  p.  668. 

To  com6  within  the  phrase  ^approved  by 
the  court,"  as  used  in  section  145  (6),  no 
more  formal  approval  is  required  from  the 
referee  than  the  overruling  of  objections,  if 
any  are  made,  and  the  allowance  of  the  ques- 
tions. In  re  Weinreb,  (C.  C.  A.  2d  Cir.  1907) 
153  Fed.  363,  18  Am.  Bankr.  Rep.  387. 

Refusal  to  answer  proper  questions.  —  The 
refusal  of  a  bankrupt  on  his  examination  to 
answer  a  question  as  to  what  was  done  with 
a  large  sum  of  money  drawn  by  him  from  the 
bank  a  short  time  before  the  bankruptcy  is 
sufficient  to  warrant  the  refusal  of  a  dis- 
charge, although,  after  such  objection  to  the 


discharge  was  made,  he  offered  to  answer  the 
question.  In  re  Weinreb,  (C.  C.  A.  2d  Cir. 
1907)  163  Fed.  363,  18  Am.  Bankr.  Rep.  387. 

Refusal  under  claim  of  privilege. — The  fact 
that  the  refusal  of  a  bankrupt  to  answer  ma- 
terial questions,  in  the  course  of  the  proceed- 
ings which  were  approved  by  the  referee,  was 
based  on  the  claim  of  his  constitutional  privi- 
lege not  to  incriminate  himself,  does  not  de- 
prive the  court  of  the  right  to  deny  him  a 
discharge  because  of  such  refusal.  The  pro- 
ceeding for  a  discharge  is  not  a  criminal  pro- 
ceeding, and  the  constitutional  protection  ex- 
tends to  the  protection  of  the  witness  in 
criminal  proceedings  only.  In  re  Dresser,  (C. 
C.  A.  2d  Cir.  1906)  146  Fed.  383,  16  Am. 
Bankr.  Rep.  661. 

Evasive  answers.  —  WTiile  evasive  and  dis- 
ingenuous testimony  by  a  bankrupt  is  not  a 
ground  for  refiising  a  discharge,  it  is  a  mate- 
rial consideration  in  determining  his  credibil- 
ity when  testifying  as  to  what  became  of 
certain  monev.  In  re  Leslie,  (N.  D.  N.  Y. 
1903)   119  Fed.  406,  9  Am.  Bankr.  Rep.  561. 

But   where  a  bankrupt   did   not   wilfully 
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conceal  testittiony  preventiiigf  bis  creditors 
from  obtaining  property,  tlie  fact  thst  he  ap- 
parently gave  evasive  aiid  disrespectful  an- 
swers to  questions  concerning  the  same  is  not 
ground   for   denying   his    discharge,     /n   te 


Fanning,  (K.  D.  N.  Y.  IMT)  155  Fed.  701, 
Id  Am;  Bankr.  Rep.  55.  And  see  to  the  same 
effect  In  re  Coh«tt,  (W.  X>.  N.  Y.  1907)  149 
Fed.  908j  18  Am.  Bankr.  Rep.  84. 


[VTfeen  trustee  may  interpose  objections.']  Provided,  That  a  trustee  shall  not 
interpose  objoctions  to  a  bankrupt's  discharge  until  he  shall  be  authorized  so  to 
do  at  a  meeting  of  creditors  called  for  that  purpose.  [(Inserted  1910)  86  Stat. 
L.  840.] 

c  [Confirmation  of  composition.']  The  confirmation  of  a  eookpositioflf  sball 
discharge  the  bankrupt  from  his  debts,  other  than  those  agreed  to  be  paid  by 
the  terms  of  the  composition  and  those  not  affected  by  a  discharge.  [(1898)  SO 
Stat.  L.  650.^ 


the  effect  of  the  confirmation  of  a  compo- 
sition has  been  considered  under  sec.  12e, 
aupra,  p.  546,  and  compositions  generallv  are 
treated  under  the  other  subdivisions  of  sec. 


12,  aupra,  p.  540.  Th«  setting  aside  of  a  com- 
position ia  annotated  under  see.  13,  scipro,  p. 
546. 


Sec.  15.  Dischakges,  whew  Revoked.  —  a  The  judge  may,  upon  the 
application  of  parties  in  interest  who  have  not  been  guilty  of  undue  laches, 
filed  at  any  time  within  one  year  after  a  discharge  shall  have  been  granted, 
revoke  it  upon  a  trial  if  it  shall  be  made  to  appear  that  it  was  obtained  through 
the  frau<l  of  the  bankrupt,  and  that  the  knowledge  of  the  fraud  has  come  to  the 
petitioners  since  the  granting  of  the  discharge,  and  that  the  actual  facts  did  not 
warrant  the  discharge.  [(1898)  SO  Stat.  L.  560.] 


Revoeatioft  of  discharge.  —  Whete  it  ap- 
pears that  a  bankmpt  has  obtained  his  dis- 
charge through  fraud  the  court  may,  upon  a 
proper  showing  presented  in  due  time,  revoke 
such  discharge  where  the  actual  facts  did  not 
authorize  the  granting  thereof.  In  re  Dietz, 
(8.  D.  N.  Y.  1899)  97  Fed.  663,  3  Am.  Bankr. 
Rep.  316;  In  re  Meyers,  (S.  D.  N.  Y.  1900) 
100  Fed.  775,  3  Am.  Bankr.  Rep.  722;  In  re 
Shaffer,  (E.  D.  N.  C.  190(y)  104  Fed.  982,  4 
Am.  Bankr.  Rep.  728:  In  re  Hansen,  (D.  C. 
Ore.  1901)  107  Fed.  252,  5  Am.  Bankr.  Rep. 
747;  In  re  Roosa,  (N.  D.  Ia.  1902)  119  Fed. 
542,  9  Am.  Bankr.  Rep.  531;  In  re  Oliver, 
(D.  C.  N.  J.  1905)  133  Fed.  832,  13  Am. 
Bankr.  Rep.  582;  In  re  Griffin,  (S.  D.  Ala. 
1907)  154  Fed.  537,  19  Am.  Bankr.  Rep.  78; 
In  re  Luftig,  (D.  0.  Mass.  190^)  162  Fed. 
322,  15  Am.  Bankr.  Rep.  773;  In  re  Manzy, 
(N.  D.  W.  Va.  1908)  163  Fed,  900,  21  Am. 
Bankr.  Rep.  59. 

When  power  to  revoke  may  he  eaeroiaed.  — 
It  is  to  be  borne  in  mind  that  the  power  of 
the  judge  to  revoke  a  discharge  is  confined 
and  limited.  It  must  be  exereised  (a)  upon 
application  of  parties  in  interest;  (b)  with- 
in one  year  after  it  has  been  granted;  (c) 
upon  a  trial  in  which  it  must  be  shown  by 
petitioners  that  they  have  (d)  not  been  guilty 
of  imdue  laches;  (e)  that  the  discharge  was 
obtained  through  the  fraud  of  the  bankrupt; 
(f)  that  the  knowledge  of  said  fraud  has 
come  to  the  petitioners  since  the  granting  of 
the  discharge;  and  (g)  that  the  actual  facts 
did  not  warrant  the  discharge.  In  each  and 
every  one  of  these  particulars  the  burden  of 
proof  is  upon  the  petitioners,  and  each  re- 
quirement of  the  statute  is  absolutely  essen- 


tial to  be  proven.  In  re  Mauzy,  (N".  B.  W. 
Va.  1908)  163  Fed.  900,  21  Am.  Bankr.  Rep. 
59. 

Inducing  ereditor  to  teithdraw  opposition. 
—  Where  a  creditor  who  has  filed  specifica- 
tions in  opposition  to  the  discharge  of  a  bank- 
rupt is  induced  to  withdraw  the  same,  and 
suffer  the  discharge  to  be  granted,  In  consid- 
eration of  part  payment  of  hts  claim  made  to 
him  by  a  friend  of  the  bankmpt,  it  was  held 
to  be  A  fraud  upon  the  Act,  and  ground  for 
vacating  the  discharge,  although  it  was  done 
without  the  procurement  or  participation  of 
the  bankrupt,  if  he  ^slb  privy  to  the  arrange- 
ment and  consented  to  it.  In  re  Dietz,  (S. 
D.  N.  Y..1899)  97  Fed.  663,  3  Am.  Bankr. 
Rep.  316. 

The  omi^gion  to  aehedule  a  debt  la  not 

f round  for  setting  aside  the  discharge.    In  re 
fonroe,  (D.  C.  Wash.  1902)   114  Fed.  398,  7 
Am.  Bankr.  Rep.  706. 

Section  15  doea  not  apply  wliere  the  dis- 
charge results  by  operation  of  law  from  the 
confirmation  of  the  bankrupt's  offer  of  com- 
position. In  re  Jenej  Island  Paeking  Co., 
(N.  D.  Cal.  1907)  152  Fed.  839,  18  Am. 
Bankr.  Rep.  417. 

Uftdlie  uehM.  —  An  application  for  the 
revocation  of  a  discharge  will  be  denied 
where  the  applicant  has  been  guilty  of  undue 
laches  In  its  presentation  to  the  tiotirt.  In  re 
Hoover,  (E.  D.  Pa.  1900)  105  Fed.  854,  5 
Am.  Bankr.  Rep.  247  {  In  re  Hansen,  (D.  C. 
Ore.  1 901 )  107  Fed.  252,  5  Am.  Bankr.  Rep. 
747;  In  re  Oleeon,  (N.  D.  Ia.  1901)  110  Fed. 
796,  7  Am.  Bankr.  Rep.  22;  In  re  Hawk,  (C. 
C.  A.  8th  Cir.  1902)  114  Fed.  916,  8  Am. 
Bankr.  Rep.  71;  /«  re  Upsoti,  (N.  D,  N,  Y, 
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100.3)  124  Fed.  980,  10  Am.  Bankr.  Rep.  758; 
Arriiiplon  \\  ArtinRton,  (E.  D.  N.  C.  1904) 
132  Ff»<l.  200.  13  Am.  Bankr.  Rep.  89;  in  re 
Spioer,  (W.  D.  N.  Y.  1906)  146  Fed.  431: 
In  re  Griffin,  (.S.  D.  Ala.  1907)  164  Fed.  637, 
19  Am,  Bankr.  Rep.  78;  In  re  Madzy,  (K.  D. 
W.  Va.  1908)  163  Fed.  900,  21  Am.  Bankr. 
Hep.  69,'  Vary  v.  Jackaon,  (C.  C.  A.  5th  Cir. 
1908)  164  Fed.  840,  2fl  Am.  Bankr.  Rep.  384; 
In  re  Wright,  (VV.  D.  N.  Y.  1910)  24  Am. 
Bankr.  Rep.  437. 

Absence  of  laches  must  clearly  appear.  — 
Wkefe  a  mortga^  given  by  the  bankrupt, 
corering  anbstantially  all  his  personal  prop- 
erty, was  ahowii  by  his  schedttles,  but  ita 
ralidity  Ttas  not  questioned  hy  any  creditor 
during  the  pending  of  the  case,  and  urttil 
nearly  a  year  after  tbcf  bankrupt's  discharge, 
the  court  is  not  justified  in  thett  entertaining 
a  petition  for  the  revocation  of  the  discharpfe, 
on  tfce  gtomid  tfcat  such  mortgage  was 
fraudulent,  unless  it  Js  nwade  clear  that  the 
creditor  filing  it  has  Hot  heeii  guilty  of  lacfhes, 
and  that  cannot  be  done  by  general  averments 
of  coMliisions  to  the  efffect  that  he  has  not 
been  guilty  of  negligence  or  has  acted  with 
due  diHge^ee.  /*  re  Oleson,  (N.  1>.  la.  1901) 
110  Fed.  79«,  7  Am.  Bankr.  Rep.  22. 

Fttilwre  to  prote  tlaim.  —  The  fact  that  a 
creditor  of  a  bankrupt  failed  tb  fife  or  prove 
bis  elaim  withift  a  year  after  the  adjudication 
aad  was  thereby  precluded  from  thereafter 
^otin^  it,  or  skanng  iu  any  dividend  which 
might  be  declared  ff  the  discharge  was  val- 
cated,  4loes  AK>t  deprive  him?  of  tfre  right  to 
move  to  vacate  such  discharge  as  a  party  in 
interest;  since,  if  the  discharge  were  vacated, 
the  creditot  Would  be  entitled  to  collect  his 
claim  lro»w  any  profwrty  aecfiiiired  by  the 
bankrupt  after  bankruptcy.  In  re  Bimberg, 
(S.  D.  N.  Y.  1903)  121  Fed.  942,  9  Am. 
Bankr.  Rep.  601. 

But  see  Arrington  v,  Arrington,  (E.  D.  N. 
C.  1904)  132  Fed.  200,  1»  Am.  Bankr.  Rep'. 
89,  wherein  it  was  held  that  a  claiMaut 
against  the  estate  is  Aot  entitled  to  have  tAe 
bankrupt's  discharge  set  a^de  oA  aecbunt  6f 
a  elaim  which  was-  not  pfoVed  iti  tine  bank- 
ruptcy proceed ingsv  of  which  he'  h«d  notice. 

Failure  to  object  to  ^antinff  Of  dUoMrge, 
—  A  creditor  who  had  ample  opportuniiy  dur- 
ing the  pendency  of  the  uroeeedjags  to  fuHy 
examine  the  bankrupt  as  to*  all  nvafters,  and 
who  appeared  in  opposition  to  his  discharge, 
and  was  given  time  to  file  specificationa  of 
objection,  but  failed  to  do  so,  and  permitted 
the  discharge  to  be  granted  without  further 
objection,  ie  guilty  of  such  Undue  laches  aa 
will  prevent  his  being  heard  on  a  subsequent 
application  to  revoke  the  dhchar^.  In  i^e 
Upson,  (N.  T).  N.  Y.  1903)  124  Fed.  980,  10 
Am.  Bankr.  Rep.  758. 

Knowledge  of  trustee  chargeaJfU  to  oredit- 
ors.  —  The  revocation  of  a  discharge  for  ait 
alleged  fraud,  which  is  shown'  td  h»^e  dome 


to  the  knowledge  of  the  petitioner  since  the 
discharge  was  granted,  will  not  be  allowe<l 
where  the  trusGse  had  knoiit^ledge  of  all  the 
facts  prior  to  the  granting  of  the  discharge; 
such  knowledge  being  deemed  to  be  that  of 
the  creditors  whom  he  represents.  In  re 
milsen,  (b.  C.  Ore.  1901)  107  ted,  262,  6 
Ain.  Bankr.  Rep.  747. 

AppllcatiOii  rot  revocation.  —  The  applica- 
tion for  the  revocation  of  a  discharge  should 
set  forth  dufficient  facts  to  warrant  the  revo- 
catioh  under  section  16.  In  re  Oliver,  (D.  C. 
N.  J.  1906)  133  Fed.  832,  13  Am.  Bankr.  Rep. 
682;  Vary  v.  Jackson,  (C.  C.  A.  6th  Cir. 
1908)  164  Fed.  840,  21  Ani.  fiankr.  Rep.  334. 

Must  sJiow  interest  of  petitioners.  —  An 
averment  in  a  petition  for  the  revocation  of 
the  discharge  of  a  bankrupt,  merely  that 
petitionee's  are  "  creditors  "  of  the  bankrupt. 
Is  insufficient  to  show  that  they  are  "parties 
in  interest,"  entitled  to  object  to  the  dis- 
charge or  tb  file  such  petition,  tn  re  Chand- 
ler, (C.  C.  A.  7th  Cir.  1905)  138  Fed.  637,  14 
Am.  Bankr.  Rep.  612. 

An  amewlment  of  duch  petition  may  be  al- 
lowed as  in  other  eases.  In  re  Oliver,  (D.  C. 
N.  J.  1^06)  133  Fed.  832,  13  Am.  Bankr.  Rep. 
682;  In  re  Chandler,  (C.  C.  A.  7th  Cir.  1906) 
138  Fed.  637,  14  Am.- Bankr.  Rep.  512j  tn  re 
Griffin,  (S.  D.  Ala".  1907)  164  Fed.  637,  U 
Am.  Bankr.  Rep.  78. 

But  a  petition  to  revoke  a  discharge  cannot 
be  amended  after  the  expiration  of  one  year 
from  the  time  of  the  discharge,  fn  re 
Wrighrt,  (D.  C.  N.  Y.  IfiriO)  24  Am.  Bankf. 
Rep.  437. 

Who  may  revoke  diadiarge.  —  No  oiA  but 
the  court  may  revoke  a  discharge;  and  it 
Ttchni  be  done  in  the  manner  preseribed  by  the 
statute.  In  te  Shaflfer,  (E.  D.  N.  C.  1900) 
104  Fed.  982,  4  Am.  Bankr.  Rep.  728. 

Revocation  hy  court  on  its  own  motion,  — 
A  court  of  bankruptcy  itxa  the  general  power 
to  ameAd  its  decrees  in  its  disctetioh;  and, 
on  its  own  motion,  to  vacate'  a  discharge,  in 
the  Inrthie^ailPce  of  j^fstice,  before  the  expira- 
tion of  a  year  after  it  was  granted.  In  re 
Bimberg,  (S.  I>:  N.  Y.  190S)  121  Fed.  942, 
9  Am.  Ba.nfcr.  Rep.  601. 

The  bankrupt  cannot  surrender  or  vacate 
his  discharge.  —  He  can  revive  a  debt  by  a 
new  promise,  or  waive  his  discharge'  by  faiT- 
i'ng  to  plead  it  when  due<l,  but  he  cannot  va- 
cate, the  order  of  discharge,  tn  re  Shaffer, 
(E.  D.  N.  C.  1900)  104  Fed.  982,  4  Am. 
Bankr.  Rep.  728. 

Time  of  ffliAg  appllcatiiMi  to  reroke.  —  the 
revocation  6f  a  discharge  ttitst  be  applied  for 
within  one  year  after  the  discharge  has  heeii 
granted.  In  re  Shaffer,  (ij.  D.  N.  C.  1900) 
164  Fed.  982,  4  Am.  Bankr.  Rep.  728;  In  re 
Ha'Wk,  (C.  C.  A.  8th  Cir.  1902)  114  Fed. 
9^16,  8  Am.  Bankr.  Rep.  71;  In  re  Bimberg, 
(S.  D.  N.  Y.  1903)  121  Fed.  942,  9  Am. 
Batokr.  Rep.  601. 


Sec.  16,  Co-Dbbtoi»  of  Bankrttpts.  —  a  The  KabiKty  oi  a  person  who 
is  a  co-debtoi^  with,  ot  gnftrantor  or  in  any  manner  a  snrefy  for,  a  bankrupt 
^all  not  be  altered  by  t&e  discharge  of  such  bankrupt  iii898)  SO  Stat.  L. 
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Cro89'reference :    As  to 

Liability  of  offioers,  directors,  and  stock- 
holders of  corporations,  see  section  46, 
supra,  p.  495. 

Constmction  of  section  x6.-^  Section  16,  if 
intended  to  be  in  derogation  of  oommon-Uw 
rights  and  of  the  express  statutory  provision 
of  the  state  where  the  question  arises,  should 
have  a  strict  rather  than  a  liberal  construc- 
tion; so  that  its  effect  will  be  limited  rather 
closely  to  its  terms.  Matter  of  Benedict,  (N. 
D.  N.  Y.  1907)   18  Am.  Bankr.  Rep.  604. 

Statute  r^ers  to  codebtors  for  origiiul 
debt.  —  The  Bankrupt  Act  manifestly  refers 
to  codebtors,  guarantors,  or  sureties  for  the 
bankrupt  on  the  same  or  original  debt  — 
the  debt  on  which  the  release  is  j^iven  by  the 
discharge.  Klipstein  v.  Allen-Miles  Co.,  (C. 
C.  A.  5th  Cir.  1905)  136  Fed.  385,  14  Am. 
Bankr.  Rep.  15. 

A  guarantor  for  tke  pajrment  of  rent  is  not 
relieved  from  liability  by  the  discharge  of  the 
tenant  in  bankruptcy  proceedings;  and  this  is 
true  even  thoueh  the  tenant's  adjudication  as 
a  bankrupt  so  far  terminated  the  relationship 
of  landlord  and  tenant  as  to  relieve  the  ten- 
ant from  further  liability  for  rent.  Witt- 
haus  V.  Zimmermann,  (1004)  11  Am.  Bankr. 
Rejp.  314,  91  App.  Div.  202,  86  N.  Y.  S.  315. 

Surety  on  appeal  Jbond.  —  If  one  is  bound 
as  surety  for  another  to  pay  any  judgment 
that  may  be  rendered  in  a  specifi^  action, 
and  the  judgment  is  defeated  by  the  bank- 
ruptcy of  the  person  for  whom  the  obligation 


is  assumed,  the  surety  will  be  released.  The 
obvious  reason  is  that  the  event  has  not  hap- 
pened on  which  the  liability  of  the  surety  was 
to  depend.  Of  this  class  of  obligations  are 
the  ordinary  bonds  in  attachment  suits  to 
dissolve  an  attachment,  appeal  bonds,  and  the 
like.  Goyer  Co.  v,  Jones,  (Miss.  1901)  8  Am. 
Bankr.  Rep.  437;  House  v.  Schnadig,  (1908) 
235  111.  301,  85  N.  E.  395,  affirming  138  III 
App.  498. 

Gamiahment  bonds.  —  The  liability  of  the 
surety  on  a  dissolving  garnishment  bond  is 
not  altered  by  the  discharge  of  the  bankrupt 
defendant;  but  the  discharge  generally  pre- 
vents the  happening  of  the  contingency  on 
which  that  liability  depends.  Klipstein  r. 
Allen-Miles  Co.,  (C.  C.  A.  5th  Cir.  1905)  136 
Fed.  385,  14  Am.  Bankr.  Rep.  15.  See  also 
National  Surety  Co.  v.  Medlock,  (Ga.  1907) 
19  Am.  Bankr.  Rep.  654. 

Fid^ty  bend.  —  Sureties  on  the  fidelity 
bond  of  an  insurance  agent  are  not  discharged 
by  the  discharge  of  their  principal  after  judg- 
ment on  the  bond  and  pending  writ  of  error. 
Boyd  V.  Agricultural  Ins.  Co.,  (1904)  20  Colo. 
App.  28,  76  Pac.  986. 

Release  by  act  of  partiet  renuuna  un- 
affected.—  Section  16  only  applies  to  the 
"discharge"  in  bankruptcy,  and  cannot  be 
held  to  refer  to,  and  have  in  view,  any  act  of 
the  parties  effecting  a  release  of  liability  at 
common  law  or  in  equity.  Matter  of  Bene- 
dict, (N.  D.  N.  Y.  1907)  18  Am.  Bankr.  Rep. 
604;  Wilkes-Barre  First  Nat.  Bankr.  Bamum, 
(M.  D.  Pa.  1908)  20  Am.  Bankr.  Rep.  439. 


Sec.  17.  Debts  not  Affected  by  a  Dischaboe.  —  a  A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts^  except  such  as 
[{1898)  SO  Stat.  L.  560.] 

in  bankruptcy,  the  ground  for  such  liability 
must  be  found  in  section  17,  and  not  in  sec- 
tion 14,  which  enumerates  grounds  upon 
which  a  discharge  shall  be  refused.  Katzen- 
stein  V.  Reid,  (Tex.  1905)  16  Am.  Bankr. 
Rep.  740.  See  also  In  re  Tinker,  (S.  D.  N. 
Y.  1900)  99  Fed.  79,  3  Am.  Bankr.  Rep.  580. 
All  proyable  debts  released.  — A  discharge 
in  baiJcruptey,  under  the  provisions  of  the 
statute,  discharges  the  bankrupt  from  all 
such  debts  as  were,  under  section  63,  provable 
against  his  estate  in  bankruptcy,  excepting 
such  as  fall  within  subdivisions  (1),  (2), 
(3).  and  (4)  of  section  17.  Crawford  r. 
Burke,  (1904)  195  U.  S.  176,  26  S,  Ct.  9,  49 
U.  S.  (L.  ed.)  147,  12  Am.  Bankr.  Rep.  659, 
666;  Tindle  V.  Birkett,  (1907)  205  U.  S.  183, 
27  S.  Ct.  493,  51  U.  S.  (L.  ed.)  762,  18  Am. 
Bankr.  Rep.  121;  Bluthenthal  v,  Jones, 
(1908)  208  U.  S.  64,  28  S.  Ct.  192,  52  U.  S. 
(L.  ed.)  390,  19  Am.  Bankr.  Rep.  288;  In  re 
Basch,  (8.  D.  N.  Y.  1899)  97  Fed.  761.  3  Am. 
Bankr.  Rep.  235;  In  re  Bates,  (D.  C.  Vt. 
1900)  100  Fed.  263,  4  Am.  Bankr.  Rep.  50: 
In  re  Herrman,  (S.  D.  N.  Y.  1900)  102  Fed. 
753,  4  Am.  Bankr.  Rep.  139,  affirmed  (C.  C. 
A.  2d  Cir.  1901)  106  Fed.  987;  Bracken  v, 
Milner,  (W.  D.  Mo.  1900)  104  Fed.  522,  5 
Am.  Bankr.  Rep.  23;  In  re  Hilton,  (S.  D.  N. 
Y.  1900)  104  Fed.  981,  4  Am.  Bankr.  Rep. 
774;  Knott  v.  Putnam,  (D.  0.  Vt  1901)  107 


Croas^referenoea:    As  to 

Discharge  of  liability  of  officers,  direct- 
ors, or  stockholders  of  corporation,  see 
section  4&,  supra,  p.  501. 

Discharge  of  liability  of  codebtors,  see 
action  16,  supra,  p.  560. 

What  constitute  provable  debts,  see  the 
several  subdivisions  of  section  63. 

The  right  to  a  discharge,  and  its  eifect,  are 
wholly  distinct  questions.  In  re  Marshall 
Paper  Co.,  (C.  C.  A.  Ist  Cir.  1900)  102  Fed. 
872,  4  Am.  Bankr.  Rep.  468 ;  In  re  McCarty, 
(N.  D.  111.  1901)  111  Fed.  151,  7  Am.  Bankr. 
Rep.  40;  In  re  Eisenberg,  (S.  D.  N.  Y.  1906) 
148  Fed.  325,  16  Am.  Bankr.  Rep.  776 ;  Mat- 
ter of  Cooper,  (S,  D.  N.  Y.  1908)  20  Am. 
Bankr.  Rep.  634. 

Sections  H  and  17  sTtould  he  construed  to- 
gether. Each  bears  upon  a  different  subject; 
the  one  relating  to  the  discharge,  the  other 
to  the  debts  from  which  such  discharge  will 
relieve  the  debtor.  The  matters  and  things 
which  will  prevent  a  discharge  in  bankruptcy 
are  different  from  those  which  cause  a  debt 
to  remain  effective  against  the  person  dis- 
charged. Thus  the  bankrupt  may  be  dis- 
charged and  still  be  held  liable  for  the  classes 
of  debts  mentioned  in  section  17,  subdivisions 
(1),  (2),  (3),  and  (4);  and  in  seeking  to 
hold  a  part^  liable,  who  haa  been  diieharged 
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Fed.  907,  6  Am.  Bankr.  Rep.  80;  In  re  Fife, 
(W.  D.  Pa.  1901)  109  Fed.  880,  6  Am.  Bankr. 
Rep.  268;  /n  re  Claif,  (D.  G.  Mass.  1901)  111 
Fed.  506,  7  Am.  Bankr.  Rep.  128;  Hargadine- 
McKittrick  Dry  Goods  Co.  f.  Hudson,  (C.  C. 
A.  8th  Cir.  1903)  122  Fed.  232,  10  Am. 
i^ankr.  Rep.  225,  affirming  (E.  D.  Mo.  1901) 
6  Am.  Bankr.  Rep.  657;  In  re  Brumbaugh, 
(D.  C.  Pa.  1904)  128  Fed.  971,  12  Am.  Bankr. 
Rep.  204;  Kuntz  v.  Young,  (8th  Cir.  1904) 
131  Fed.  719,  65  C.  C.  A.  477;  In  re  Hicks, 
(N.  D.  N.  Y.  1905)  133  Fed.  739,  13  Am. 
Bankr.  Rep.  654;  Mackel  v.  Rochester,  (D.  C. 
Mont.  1905)  135  Fed.  904,  14  Am.  Bankr. 
Rep.  429;  In  re  United  Button  Co.,  (D.  C. 
Del.  1906)  140  Fed.  495,  15  Am.  Bankr.  Rep. 
390;  In  re  Kuffler,  (2d  Cir.  1907)  151  Fed. 
12,  80  C.  C.  A.  608 ;  In  re  Adler,  ( C.  C.  A. 
2d  Cir.  1907)  152  Fed.  422,  18  Am.  Bankr. 
Rep.  240;  Mathieu  v.  Goldberg,  (S.  D.  N.  Y. 
1907)  156  Fed.  541,  19  Am.  Bankr.  Rep.  191; 
Pollet  v.  Cosel,  (C.  C.  A.  1st  Cir.  1910)  179 
Fed.  488,  relying  on  In  re  Fiegenbaum,  (2d 
Cir.  1903)  121  Fed.  69,  67  C.  C.  A.  409;  /n  re 
Lineberry,  (N.  D.  Ala.  1910)  183  Fed.  338; 
Dean  v.  Justices,  (Mass.)  2  Am.  Bankr. 
Rep.  163;  In  re  McCauley,  (E.  D.  M.  Y. 
1900)  4  Am.  Bankr.  Rep.  122;  Burnham  V. 
Pidcock,  (1901)  5  Am.  Bankr.  Rep.  500,  68 
App.  Div.  273,  68  N.  Y.  S.  10071  Bryant  v. 
Kinyon,  (Mich.  1901)  6  Am.  Bankr.  Rep. 
237 ;  Finn^an  v.  Hall,  ( 1901 )  6  Am.  Bankr. 
Rep.  648,  35  Misc.  773,  72  N.  Y.  S.  347 ;  Dis- 
ler  V,  McCauley,  (1901)  7  Am.  Bankr.  Rep. 
138,  66  App.  Div.  42,  73  N.  Y.  S.  270,  revers- 
ing 6  Am.  Bankr.  Rep.  491;  Gee  17.  Gee, 
(Minn.  1901)  7  Am.  Bankr.  Rep.  500;  Water- 
town  Carriage  Co.  v.  Hall,  (1901)  7  Am. 
Bankr.  Rep.  716,  66  App.  Div.  84,  72  N.  Y.  8. 
466;  In  re  Benedict,  (1902)  8  Am.  Bankr. 
Rep.  463,  37  Misc.  230,  75  N.  Y.  S.  165;  Gra- 
11  am  V.  Richer  son,  (Ga.  1902)  8  Am.  Bankr. 
Rep.  700;  Wood  v.  Carr,  (Ky.  1903)  10  Am. 
Bankr.  Rep.  577;  Zimmerman  V.  Ketchum, 
(1903)  11  Am.  Bankr.  Rep.  190,  66  Kan.  98, 
71  Pac.  264;  Dight  v.  Chapman,  (1904)  12 
Am.  Bankr.  Rep.  743,  44  Ore.  265,  76  Pac. 
585;  Howe  v.  Noyes,  (1905)  15  Am.  Bankr. 
Rep.  103,  47  Misc.  338,  93  N.  Y.  S.  476;  New 
York  Inst.,  etc.,  v.  Crockett,  (1907)  17  Am. 
liankr.  Rep.  233,  117  App.  Div.  269,  102  N. 
Y.  S.  412;  Fechter  t?.  Postal,  (1906)  17  Am. 
Bankr.  Rep.  316,  114  App.  Div.  776,  100  N.  Y. 
S.  207;  Bond  r.  Milliken,  (1906)  17  Am. 
Bankr.  Rep.  811,  134  la.  447,  109  N.  W.  774; 
Kavanaugh  v,  Mclntyre,  (1908)  21  Am. 
Bankr.  Rep.  327,  128  App.  Div.  722,  112  N. 
Y.  S.  987;  Ruhl-Koblegard  Co.  p.  Gillespie, 
(1907)  22  Am.  Bankr.  Rep.  643,  61  W.  Va. 
584,  56  S.  E.  898 ;  Matter  of  Arkell,  ( 1901 ) 
65  App.  Div.  130,  72  N.  Y.  S.  555. 

What  constitute  provable  debts  has  been 
fully  considereil  under  the  several  subdi- 
visions of  section  63. 

A  discfiarge  thus  means,  subject  to  qualifi- 
cation with  respect  to  demands  due  or  owing 
to  the  United  States,  the  release  of  the  bank- 
rupt from  all  of  the  debts,  demands  and 
claims  against  him  which  are  provable  in 
bankruptcy  except  such  of  them  as  are  by  the 
Act  excepted.  The  exception  necessarily  re- 
lates to  provable  demands,  and,  to  indulge  in 


tautology,  is  equivalent  to  the  phraseology, 
"except  such  provable  debts,  demands  and 
claims  against  the  bankrupt  as  are  by  the 
Act  excepted."  In  re  United  Button  Co.,  (D. 
C,  Del.  1906)  140  Fed.  495,  15  Am.  Bankr. 
Rep.  390. 

Discharge  not  limited  to  any  particular  ter- 
ritory, —  A  discharge  in  bankruptcy  which 
discharges  the  debts  of  the  bankrupt  in  one 
state  discharges  them  in  all  the  states.  Har- 
gadine-McKittriek  Dry  Goods  Co.  v.  Hudson, 
(C.  C.  A.  8th  Cir.  1903)  122  Fed.  232,  10 
Am.  Bankr.  Rep.  225. 

Debt  need  not  have  been  allotoed. —  The  fact 
that  a  claim  against  the  bankrupt  estate  was 
disallowed  does  not  render  it  a  nonprovable 
debt;  and  such  claim  will  be  barred  by  a  dis- 
charge, notwithstanding  its  allowance,  if  it 
was  capable  of  having  been  proved,  as,  for 
instance,  where  its  disallowance  results  from 
a  valid  defense  thereto.  Hargadine-McKitt- 
rick  Dry  Goods  Co.  v.  Hudson,  (C.  C.  A.  8th 
Cir.  1903)  122  Fed.  232,  10  Am.  Bankr.  Rep. 
225. 

Assignment  of  future  vxtges,  —  It  has  bee*» 
held  that  the  right  to  earn  wages  is  not  prop- 
ertv  that  passes  to  the  trustee  or  receiver, 
and  in  fact  is  not  property  at  all,  in  the 
sense  that  the  bankruptey  statute  uses  the 
term,  but  a  mere  right  to  create  property; 
and  therefore  an  assignment  of  such  wages 
does  not  create  a  lien  upon  any  existing  prop- 
erty. Hence  a  discharge  in  bankruptey,  which 
discharges  the  consideration  for  the  assign- 
ment, discharges  the  assignment  also.  In  re 
West,  (D.  C.  Ore.  1904)  128  Fed.  206;  In  re 
Home  Discount  Co.,  (D.  C.  Ala.  1906)  147 
Fed.  538;  Leiteh  V,  Northern  Pac.  R.  Co., 
(1905)  95  Minn.  35,  5  Ann.  Cas.  63,  103  N. 
W.  704. 

But  it  has  also  been  held  that  a  duly  re- 
corded assignment  of  wages,  to  be  earned  in 
the  future  in  an  existing  employment,  exe- 
cuted to  secure  a  valid  subsisting  debt,  may 
be  enforced  by  the  creditor  notwithstanding 
the  subsequent  discharge  of  the  assignor  in 
bankruptcy.  Citizens'  Loan  Assoc,  v.  Boston, 
ete.,  R.  Co.,  (1907)  196  Mass.  528,  13  Ann. 
Cas.  365,  82  N.  E.  696. 

The  bankruptcy  law  supersedes  the  ordi- 
nances and  fire  regulations  of  a  city,  requir- 
ing members  of  the  city's  fire  department  to 
pay  promptly  all  necessary  personal  and 
household  expenses,  and  making  the  failure 
to  do  so  ground  for  discharge,  in  so  far  as 
it  affects  debts  of  a  fireman  dischargeable  in 
a  bankruptcy  proceeding  pending  against  him. 
In  re  Hicks,  (N.  D.  N.  Y.  1905)  133  Fed. 
739,  13  Am.  Bankr.  Rep.  654. 

Judgments,  —  When  it  is  necessary  to  con- 
sider whether  a  judgment  is  released  by  a 
discharge  in  bankruptey  the  fact  must  be  de- 
termined by  the  record,  and  not  by  any  allega- 
tion or  proof  outeide  of  it.  Burnham  t^.  Pid- 
cock, (1901)  5  Am.  Bankr.  Rep.  590,  58  App. 
Div.  273,  68  N.  Y.  S.  1007. 

The  Kew  York  Code  of  Civil  Procedure 
(§  1268)  which  provided  that  ''if  it  appears 
upon  the  hearing  that  he  has  been  discharged 
from  the  payment  of  that  judgment  or  the 
debt  upon  which  said  judgment  was  recov- 
ered, an  order  must  be  made  directing  said 
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judgment  be  canceled  and  diflcharged  of 
record,"  was  held  to  apply  only  to  judgments 
entered  before  a  discharge  in  bankruptcy,  for 
the  reason  that  any  other  holding  tvoula  con- 
flict with  the  doctrine  of  rt«  judicata.  Howe 
V.  Noyes,  (1906)  15  Am.  Bankr.  Rep.  103,  47 
Misc.  338,  93  N.  Y.  S.  476. 

One  who  has  been  ttcice  adjudged  a  bank- 
rupt cannot,  in  the  second  proceeding,  be  dis- 
charged from  debts  which  were  provable  in  A 
first  proceedinff  wherein  the  bankrupt  failed 
to  obtain  his  discharge;  and  it  is  immaterial 
whether,  in  the  first  proceeding,  the  discharge 
Was  formally  refused  or  whether  the  petition 
therefor  was  dismissed  for  want  of  prosecu- 
tion. Pollet  V.  Cosel,  (C.  C.  A.  1st  Cir.  1910) 
179  Fed.  488,  relying  on  In  re  Fiegenbaum, 
(2d  Cir.  1903)  121  Fed.  69,  67  C.  C.  A.  409; 
Kuntx  V.  Young,  (8th  Cir.  1904)  131  Fed. 
719,  66  C.  C.  A.  477;  In  re  Kuffler,  (2d  Cir. 
1907)  161  Fed.  12,  80  C.  C.  A.  608. 

An  unliquidated  claim,  which  might  have 
been  liquidated  and  proved  against  a  bank- 
rupt under  the  provisions  of  section  636,  but 
which  was  voluntarily  withheld  until  after 
the  expiration  of  the  time  for  proving  claims, 
should  be  treated  as  a  provable  debt,  from 
which  the  bankrupt  will  be  released  by  a  dis- 
charge, under  section  17.  In  re  Hilton,  (S. 
D.  N.  Y.  1900)  104  Fed.  981,  4  Am.  Bankr. 
Rep.  774.  And  see  the  annotation  under  sec- 
tion 636. 

Discharge  of  partnership  debts.  —  Where  a 
partnership  has  been  discharged  in  bank- 
ruptcy, it  will  be  released  from  its  provable 
debts  as  effectually  as  individuals  are  released 
therefrom ;  so  also  where  the  individual  mem- 
bers of  a  partnership  have  petitioned  for,  and 
have  received,  a  discharge  from  their  obliga- 
tion for  partnership  indebtedness,  such  dis- 
charge will  be  eflfective  as  against  such  debts. 
In  re  Meyers,  (S.  D.  N.  Y.  1899)  96  Fed.  408, 
2  Am.  Bankr.  Rep.  707;  In  re  Laughlin,  (M. 
D.  la.  1899)  96  Fed.  589,  3  Am.  Bankr.  Rep. 
1;  In  re  McFaim,  (N.  D.  la.  1899)  96  Fed. 
692,  3  Am.  Bankr.  Rep.  66 ;  Mahoney  v.  Ward, 
(E.  D.  N.  C.  1900)  iOO  Fed.  278,  3  Am. 
Bankr.  Rep.  770;  In  re  Hale,  (E.  D.  N.  C. 
1901)  107  Fed.  432,  6  Am.  Bankr.  Rep.  35; 
In  re  Mercur,  (3d  Cir.  1903)  122  Fed.  384, 
68  C.  C.  A.  472,  10  Am.  Bankr.  Rep.  505;  In 
r0  Morrison,  (W.  D.  Tex.  1904)  127  Fed.  186, 
11  Am.  Bankr.  Rep.  498;  In  re  Kaufman,  (E. 
D.  N.  Y.  1905)  136  Fed.  262,  14  Am.  Bankr. 
Rep.  893;  In  re  Pincus,  (S.  D.  N.  Y.  1906) 
147  Fed.  621,  17  Am.  Bankr.  Rep.  331 ;  In  re 
Bertenshaw,  (C.  C.  A.  8th  Cir.  1907)  157 
Fed.  363,  13  Ann.  Cas.  986,  19  Am.  Bankr. 
Rep.  677;  Matter  of  Fretind,  (N.  D.  la.  1899) 
1  Am.  Bankr.  Rep.  25;  Jarecki  Mfg.  Co.  v. 
McElwaine,  (C.  C.  Ind.  1901)  5  Am.  Bankr. 
Rep.  751;  Matter  of  Feigenfcaura,  (S.  D.  N. 
Y.  1902)  7  Am.  Bankr.  Rep.  330;  Loomis  v, 
Wallblom,  (1905)  13  Am.  Bankr.  Rep.  687, 
04  Minn.  392,  102  N.  W.  1114;  Dod^e  r.  Kauf- 
man, (1906)  15  Am.  Bankr.  Rep.  542,  46 
M!«c.  248,  91  N.  Y.  S.  727 :  New  York  Inst., 
etc.,  V.  Crockett.  (1007)  17  Am.  Bankr.  Rep. 
^33,  117  App.  Div.  269,  102  N.  Y.  S.  412; 
Befry  v.  Sheehan,  (1906)  17  Am.  Bankr. 
Rep.  322,  116  App.  Div.  488,  101  N.  Y.  S. 
S71. 


The  discharge  of  the  partnership  dischai-ges 
that  entity  only  from  its  debts,  and  leaves 
the  partners  still  subject  to  their  liability  to 
pay  the  unpaid  balance  of  the  claims  ot  the 
partnership  creditors.  In  re  Bertenshaw, 
(C.  C.  A.  8th  Cir.  1907)  157  Fed.  363,  13 
Ann.  Cas.  986,  19  Am.  Bankr.  Rep.  577 ;  In  re 
Everybody's  Grocery,  etc.,  Market,  (D.  C. 
Okla.  1908)  173  Fed.  492,  21  Am.  Bankr. 
Rep.  926. 

Nonprovable  debts  are  not  released.  Dun- 
bar f.  Dunbar,  (1903)  190  U.  S.  340,  23  S. 
Ct.  757,  47  U.  S.  (L.  ed.)  1084,  10  Am. 
Bankr.  Rep.  139;  In  re  Burka,  (E.  D.  Mo. 
1900)  104  Fed.  326,  6  Am.  Bankr.  Rep.  12; 
In  re  Marcus,  (D.  C.  Mass.  1900)  104  Fed. 
331,  5  Am.  Bankr.  Rej).  19,  affirmed  (C.  C.  A. 
1st  Cir.  1901)  105  Fed.  907,  5  Am.  Bankr. 
Rep.  365;  In  re  United  Buttoh  Co.,  (D.  C. 
Del.  1906)  140  Fed.  495,  15  Am.  Bankr.  Rep. 
390;  In  re  Havens,  (E,  D.  N.  Y.  1910)  182 
Fed.  367;  Stevens  v.  Mevers,  (1902)  8  Am. 
Bankr.  Rep.  496,  72  App"  Div.  128,  76  N.  Y. 
S.  332;  Phenix  Nat.  Bank  v.  Waterbtiry, 
(1908)  20  Am.  Bankr.  Rep.  140,  123  App. 
Div.  453,  108  N.  Y.  S.  391 :  Phenix  Nat.  Bank 
V.  Waterbury,  (1910)  23  Am.  Bankr.  Rep. 
250,  197  N.  Y.  161,  90  N.  E.  436. 

Valid  and  existing  liens,  being  protected  by 
the  statute,  are  not  discharged.  See  Section 
67(f,  ana  the  annotation  thereuhdet. 

The  proper  time  and  place  to  test  the  effect 
of  a  discharge,  aa  a  release  of  anv  particular 
debt,  is  when  such  discharge  is  properly 
pleaded  as  a  defehse  in  an  action  brought 
for  the  enforcement  of  such  debt.  In  re 
Thomds,  (S.  D.  la.  1899)  92  Fed.  912,  1  Am. 
Bankr.  Rep.  615;  In  re  Bluthberg,  (E.  D. 
Tenn.  1899)  94  Fed.  476,  1  Am.  Bankr.  Rep. 
633;  In  re  Rhutasse),  (N.  D.  la.  1899)  96 
Fed.  597,  2  Am.  Bankr.  Rep.  697 ;  In  re  Mus- 
sey,  (D.  C.  Mass.  1900)  99  Fed.  71,  3  Am. 
Bankr.  Rep.  692;  In  re  Tinker,  (S.  D.  N.  Y. 
1900)  99  Ffed.  79j  3  Am.  Bankr.  Rep.  580; 
In  re  Marshall  Paper  Co.,  (C.  C.  A.  1st  Cir. 

1900)  102  Fed.  872,  4  Am.  Bankr.  Rep.  468; 
Matter  of  White,  (N.  D.  Ala.  1901)  10  Am. 
Bankr.  Rep.  794.  Sec  also  In  re  Tune,  (N. 
D.  Ala.  1902)  115  Fed.  906,  8  Am.  Bankr. 
Rep.  285;  Bank  of  Commerce  v.  Elliott,  (Wis. 

1901)  6  Am.  Bankr.  Rep.  409;  Stevens  V. 
Meyers,  (N.  Y.  1902)  8  Am.-Bankr.  Rep.  496; 
Reed  v.  Dippel,  (Pa.  1906)  17  Am.  Bankr.  Rep. 
371;  Walker  v.  Muir,  (1908)  21  Am.  Bankr. 
Rep.  278,  127  App.  Div.  163,  111  N.  Y.  S.  465. 

The  burden  is  on  the  plaintiff  to  attack  a 
discharge  in  bankruptcy,  and  show  cause  Why 
he  should  not  be  bound  by  it.  Broadway 
Trust  Co.  V.  Manheim,  (1905)  l4  Atn.  Bankr. 
Rep.  122,  47  Misc.  415,  95  N.  Y.  S,  93. 

Revival  of  discharged  debt.  —  A  debt  is  not 
extinguished  by  a  discharge  in  bankruptcy. 
The  remedy  upon  the  debt,  and  the  legal, 
but  not  the  moral,  obligation  to  pav  are  at  an 
end.  The  obligation  itself  is  not  canceled. 
Griienberg  i>.  Trainor,  (i^.  Y.  1903)  11  Am. 
Barikr.  Rep.  776;  Citizens'  Loan  Assoc,  v. 
Boston,  etc.,  R.  Co.,  (Mass.  1907)  19  Am. 
Bankr.  Rep.  650. 

Oral  promise  sufficient  —  To  revive  a  debt 
which  has  been  paid  by  judgment  in  bank- 
ruptcy, an  oral  (iromise  is  sufficient,  but  it 
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must  be  clear  and  unequivocal.  If  such 
promise  is  based  upon  a  condition,  then  it 
must  be  shown  that  such  a  condition  has  been 
complied  with.  Smith  v,  Stanchfield,  (Minn. 
1901 )  7  Am.  Bankr.  Rep.  498.  See  also  Mu- 
tual Reserve  Fund  L.  Assoc.  t\  Beatty,  (C. 
C.  A.  9th  Cir.  1899)  93  Fed.  747,  2  Am. 
Bankr.  Rep.  244;  In  re  Shaffer,  (E.  D.  N.  C. 
1900)   104  Fed.  982,  4  Am.  Bankr.  Rep.  728. 

But  a  written  promise,  if  required  by  a 
local  statute,  seems  to  be  necessary  to  revive 
a  debt  which  has  been  discharged  in  bank- 
ruptcy. Mandell  «?.  Levy,  (N.  Y.  1906)  14 
Am.  Bankr.  Rep.  549. 

Promise  must  have  been  accepted,  —  To  re- 
Tive  a  debt  which  has  been  discharged    in 


bankruptcy,  a  conditional  promise  thereafter 
to  pay  the  original  obligation  in  instalments 
must  be  accepted  by  the  creditor.  Smith  v, 
SUnchfleld,  (Minn.  1901)  7  Am.  Bankr.  Rep. 
498;  International  Harvester  Co.  v,  Lyman, 
(Minn.  1903)  10  Am.  Bankr.  Rep.  450. 

Time  of  making  promise  to  pay.  —  In  an 
action  brought  upon  an  account,  where  the 
plaintiff  seeks  to  avoid  the  effect  of  the  de- 
fense of  a  discharge  in  bankruptcy  by  setting: 
up  a  promise  to  pay  since  the  discharge  was 
granted,  it  is  incumbent  upon  him  to  show 
that  the  promise  was  made  both  after  the  dis- 
charge was  granted  and  before  the  suit  on 
the  account  was  brought.  Thornton  v. 
Nichols,  (Ga.  1903)  11  Am.  Bankr.  Rep.  304. 


(1)   [Taxes.'}   are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district,  or  municipality  in  which  he  resides;  1(1898)  SO  Stat.  L.  660.'] 

Taxes  are  considered  under  section  64a. 


(2)  \_Liabilities  for  tort,  fraud,  etc.]  are  liabilities  for  obtaining  property 
by  false  pretenses  or  false  representations,  or  for  willful  and  malicious  injuries 
to  the  person  or  property  of  another,  or  for  alimony  due  or  to  become  due,  or 
for  maintenance  or  support  of  wife  or  child,  or  for  seduction  of  an  unmarried 
female,  or  for  criminal  conversation;  [(amended  1903)  32  Stat.  L,  798.] 

711;  In  re  Koronsky,  (C.  C.  A.  2d  Cir.  1909) 
170  Fed.  719,  21  Am.  Bankr.  Rep.  851,  fol- 
lowing In  re  Hall,  (S.  D.  N.  Y.  1909)  170 
Fed.  721,  22  Am.  Bankr.  Rep.  498;  Frank  v, 
Michigan  Paper  Co.,  (C.  C.  A.  4th  Cir.  1910) 
179  Fed.  776;  Gleason  v.  Thaw,  (C.  C.  A.  3d 
Cir.  1911)  186  Fed.  345;  Matter  of  Arkell, 
( 1901 )  6  Am.  Bankr.  Rep.  650,  65  App.  Div. 
130,  72  N.   Y.  S.  655;  In  re  Bullis,   (1902) 

7  Am.  Bankr.  Rep.  238,  68  App.  Div.  608,  73 
N.  Y.  S.  1047;  Colwell  v.  Tinker,  (1902)  7 
Am.  Bankr.  Rep.  334,  169  N.  Y.  531,  537, 
62  N.  E.  668;  Gee  v.  Gee,  (Minn.  1901)  7  Am. 
Bankr.  Rep.  500;  Morse  f?.  Kaufman,  (Va. 
1902)  7  Am.  Bankr.  Rep.  549;  Barnes  Mfg. 
Co.  17.  Norden,  (N.  J.  1902)  7  Am.  Bankr. 
Rep.  563;  Frey  v.  Torrey,  (1902)  8  Am. 
Bankr.  Rep.  196,  70  App.  Div.  166,  75  N.  Y. 
S.  40,  affirmed  (1903)  175  N.  Y.  501,  67  N. 
E.  1082;  Berry  v.  Jackson,  (Ga.  1902)  8  Am. 
Bankr.  Rep.  485;  Stevens  v.  Meyers,   (1902) 

8  Ain.  Bankr.  Rep.  496,  72  App.  Div.  128,  76 
N.  Y.  S.  332;  Katzenstein  v.  Reid,  (Tex. 
1905)  16  Am.  Bankr.  Rep.  740;  Powell  V. 
Ricker,  (Vt.  1907)  18  Am.  Bankr.  Rep.  651; 
Shepard  t?.  Morgan,  (1908)  19  Am.  Bankr. 
Rep.  866,  123  App.  Div.  128,  108  N.  Y.  8. 
379;  Matter  of  Benoit,  (1908)  20  Am.  Bankr. 
Rep.  270,  124  App.  Div.  142,  108  N.  Y.  S. 
889;  Kavanaugh  v.  Mclntyre,  (1908)  21  Am. 
Bankr.  Rep.  327,  128  App.  Div.  722,  112  N. 
Y.  S.  987;  Maxwell  v.  Martin,  (1909)  22 
Am.  Bankr.  Rep.  93,  130  App.  Div.  80,  114 
N.  Y.  S.  349 ;  Standard  Sewing  Mach.  Co.  v. 
Kattell,  (1909)  22  Am.  Bankr,  Rep.  376, 
132  App.  Div.  539,  117  N.  Y.  S.  32;  Nichols 
V.  Doak,  (1908)  22  Am.  Bankr.  Rep.  737,  48 
Wash.  457,  93  Pac.  919;  Frank  v.  Michigan 
Paper  Co.,  (C.  C.  A.  4th  Cir.  1910)  24  Am. 
Bankr.  Rep.  261 ;  O'Beirne  v.  Allephenv,  etc., 
R.  Co.,  (1897)   161  N,  Y.  384,  46  N.  E.  873. 


L  Fai^e  Pbetenses  ob  Representations, 
673. 

II.   WXLFUL  AND  MALICIOUS  INJUBIES,  575. 
III.  MlBCELIANBOUS,  576. 

I.  False  Pretenses  or  Representations. 

Xiability  for  obtaining  property  by  falsa 
pretenses  or  false  representations.  —  As  the 
bankruptcy  law  was  originally  enacted  it 
provided  for  an  exception  from  the  discharge 
of  "  judgments  "  in  an  action  for  obtaining 
property  by  false  pretenses  or  false  represen- 
tations. The  amendment  of  1903  substituted 
the  word  **  liabilities  '*  for  the  word  "  judg- 
ments," so  that  now  a  discharge  in  bank- 
ruptcy does  not  relieve  the  person  discharged 
as  to  such  **  liabilities "  as  are  created  by 
obtaining  property  by  false  pretenses  or  false 
representations.  Forsyth  v.  Vehmeyer, 
(1900)  177  U.  S.  177,  20  8.  Ct.  623,  44  U.  S. 
(L.  ed.)  723;  Bullis  17.  CBeirne,  (1904)  195 
U.  S.  606,  25  S.  Ct.  118,  49  U.  S.  (L.  ed.) 
340,  13  Am.  Bankr.  Rep.  108;  /n  re  Blumberg, 
(E.  D.  Tenn.  1899)  94  Fed.  476,  1  Am.  Bankr. 
Rep.  633;  Hargadine-McKittrick  Dry  Goods 
Co.  V.  Hudson,  (E.  D.  Mo.  1901)  111  Fed. 
361,  6  Am.  Bankr.  Rep.  667 ;  Western  Union 
Cold  Storage  Co.  v.  Kurd,  (W.  D.  Mo.  1902) 
116  Fed.  442,  8  Am.  Bankr.  Rep.  633;  In  re 
Wollook,  (N.  D.  ni.  1903)  120  Fed.  616,  9 
Am.  Bankr.  Rep.  685;  Machel  v.  Rochester, 
(D.  C.  Mont.  1905)  135  Fed.  904.  14  Am. 
Bankr.  Rep.  429;  Brown  v.  United  Button 
Co.,  (C.  C.  A.  3d  Cir.  1906)  149  Fed.  48,  17 
Am.  Bankr.  Rep.  565;  Mathieu  v.  Goldberg, 
(S.  D.  N,  Y.  1907)  156  Fed.  641,  19  Am. 
Bankr.  Rep.  191;  In  re  New  York  Tunnel 
Co.,  (C.  C.  A.  2d  Cir.  1908)  159  Fed.  688,  20 
Am.  Bankr,  Rep.  25;  In  re  Lewis,  (E.  D.  M. 
y,  1908)   163  Fed,  137,  20  Am,  Bankr.  Rep. 
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Qiie«fton  jor  court,  —  The  amendment  of 
1903,  by  substituting  the  word  ''  liabilities  " 
for  the  word  **  judgments,"  has  imposed  upon 
the  court  of  bankruptcy  the  duty  of  deter- 
mining whether  the  debt  sought  to  be  ex- 
cepted is,  or  is  not,  a  liability  for  obtaining 
property  by  false  pretenses  or  false  repre- 
sentations. Gleason  17.  Thaw,  (C.  C.  A.  3d 
Cir.  1911)  185  Fed.  345. 

False  repreaeniatioiu  need  not  he  in  wtHt- 
ing,  —  There  is  no  requirement  in  section  17 
as  to  the  manner  in  which  the  false  pretenses 
or  false  representations  shall  be  conveyed  to 
the  defrauded  party ;  and  it  was  not  intended 
that  such  pretenses  or  representations  should 
be  in  writing,  or  that  such  intention  should 
be  read  from  section  145  (3)  into  section 
17a  (2).  Katzenstein  v,  Reid,  (Tex.  1905) 
16  Am.  Bankr.  Hep.  740. 

Statute  refers  to  jtroperty,  not  to  services, 
—  The  language  used  in  section  17a  (2),  by 
which  liabilities  for  obtaining  property  by 
false  pretenses  are  excepted  from  the  prov- 
able debts  discharged  in  bankruptcy,  is  the 
usual  and  most  general  language  for  describ- 
ing a  specific  crime.  It  refers  to  substantive 
things  —  to  a  res  —  and  not  to  services  ren- 
dered. Gleason  v.  Thaw,  (C.  C.  A.  3d  Cir. 
1911)    185  Fed.  345. 

Reduction  of  liability  to  judgment  imma- 
terial, —  The  character  of  the  "  liability,"  as 
that  word  is  used  in  section  17a  (2),  is  not 
changed  by  the  fact  that  the  liability  has 
been  reduced  to  judgment.  Boynton  r.  Ball, 
(1887)  121  U.  S.  457,  466,  7  S.  Ct.  981,  30 
U.  S.  (L.  ed.)  986;  Tinker  f?.  Colwell,  (1904) 
193  U.  S.  473,  24  S.  Ct.  605,  48  U.  S.  (L.  ed,) 
754,  11  Am.  Bankr.  Rep.  568;  Peters  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1910)  24  Am.  Bankr.  Rep. 
206. 

A  false  representation  by  one  partner,  by 
means  of  which  property  was  obtained  by  the 
firm,  will  be  imputed  to  the  other  partners 
to  the  extent  of  holding  them  civilly  liable 
for  the  debt,  and  their  discharge  in  bank- 
ruptcy will  not  discharge  their  liability  for 
such  debt.  Frank  v,  Michigan  Paper  Co.,  (C. 
C.  A.  4th  Cir.  1910)  179  Fed.  776,  24  Am. 
Bankr.  Rep.  261. 

Fraud.  —  A  private  banker  who  accepts 
deposits  loith  full  knowledge  of  his  insolvency, 
concealing  the  fact  from  the  depositor,  is 
guilty  of  fraud;  and  his  discharge  in  bank- 
ruptcy is  no  defense  to  an  action  to  recover 
the  amount  deposited.  Frey  v.  Torrey, 
(1902)  8  Am.  Bankr.  Rep.  196,  70  App.  Div. 
166,  76  N.  Y.  S.  40,  affirmed  (1903)  176  N. 
Y.  601,  67  N.  E.  1082. 

Judgment  for  fraud.  —  The  record  of  a 
judgment,  which  is  claimed  to  be  an  excep- 
tion from  discharge  under  section  17a  (2) 
as  a  debt  recovered  for  fraud,  should  show 
that  the  action  was  for  the  cause  therein 
specified.  Matter  of  Benoit,  (1908)  20  Am. 
Bankr.  Rep.  270,  124  App.  Div.  142,  108  N. 
Y.  S.  889.  ' 

The  real  question  is,  was  the  relief  granted 
in  the  judgment  based  upon  actual,  as  dis- 
tinguished from  constructive,  fraud  of  the 
bankrupt?  If  the  judgment  is  thus  founded, 
whatever  the  form   of  the   action,  it   is  the 

intent  find  purpose  of  th«  liiV  t^l^t  the  feank- 


rupt  shall  not  be  discharged  from  it,  but 
shall  still  rest  under  its  obligation,  so  far  as 
the  bankruptcy  law  is  concerned.  Builis  v, 
O'Beirne,  (1904)  196  U.  S.  606,  25  S.  Ct. 
118,  49  U.  S.  (L.  ed.)  340,  13  Am.  Bankr. 
Rep.  108. 

Liability  under  section  70e,  —  The  lia- 
bility of  a  bankrupt  to  the  trustee  of  another 
bankrupt,  under  section  70e,  for  the  value  of 
property  transferred  to  him  by  the  latter 
while  insolvent,  in  fraud  of  his  creditors,  is 
one  based  upon  his  own  fraud,  from  which 
he  is  not  released  by  a  discharge.  Mackel  r. 
Rochester,  (D.  C.  Mont  1905)  135  Fed.  904, 
14  Am.  Bankr.  Rep.  429. 

Conatructiye  fraud.  — The  debts  excepted 
from  the  operation  of  a  discharge,  under  sec- 
tion 17a  (2),  because  of  having  accrued  by 
the  procurement  of  property  by  false  pre- 
tenses or  representations,  do  not  include  debts 
based  upon  a  constructive  or  implied  fraud. 
The  statute  extends  only  to  positive  fraud, 
or  fraud  in  fact,  which  involves  moral  turpi- 
tude or  intentional  wrong.  In  re  Blumberg, 
(E.  D.  Tenn.  1899)  94  Fed.  476,  1  Am.  Bankr. 
Rep.  633;  Western  Union  Cold  Storage  Co. 
r.  Kurd,  (W.  D.  Mo.  1902)  116  Fed.  442,  8 
Am.  Bankr.  Rep.  633;  In  re  Wenham,  (8.  D. 
N.  Y.  1906)  153  Fed.  910,  16  Am.  Bankr. 
Rep.  690;  Gleason  r.  Thaw,  (C.  C.  A.  3d  Cir. 
1911)  185  Fed.  346;  Matter  of  Arkell,  (1901) 
6  Am.  Bankr.  Rep.  650,  66  App.  Div.  130,  72 
N.  Y.  S.  556;  Gee  V.  Gee,  (Minn.  1901)  7 
Am.  Bankr.  Rep.  500;  Matter  of  Floyd,  (S. 
D.  N.  Y.  1905)  15  Am.  Bankr.  Rep.  277; 
Johnson  v,  Bruckheimer,  (N.  Y.  1909)  22 
Am.  Bankr.  Rep.  242. 

Eifect  of  waiving  the  tort.  —  Where  a 
claimant  waives  the  tort  growing  out  of  a 
false  pretense  or  representation  and  proceeds 
on  the  implied  contract,  his  claim  is  one  that 
is  provable  in  bankruptcy,  under  section  63; 
and,  consequently,  is  not  within  the  exception 
provided  for  by  section  17a  (2).  Tindle  v, 
Birkett,  (1907)  205  U.  S.  183,  27  S.  Ct.  493, 
61  U.  S.  (L.  ed.)  762,  18  Am.  Bankr.  Rep. 
121,  affirming  (1902)  15  Am.  Bankr.  Rep. 
179,  171  N.  Y.  520,  64  N.  E.  210;  Hargadine- 
McKittrick  Dry  Goods  Co.  v.  Hudson,  (E.  D. 
Mo.  1901)  111  Fed.  361,  6  Am.  Bankr.  Rep. 
657;  In  re  Ennis,  (S.  D.  N.  Y.  1909)  171 
Fed.  755,  22  Am.  Bankr.  Rep.  679;  Talcott 
V,  Friend.  (C.  C.  A.  7th  Cir.  1910)  179  Fed. 
676;  Fechter  r.  Postel.  (1006)  17  Am.  Bankr. 
Rep.  316,  114  App.  Div.  776,  100  N.  Y.  8. 
207;  Strauch  r.  Flynn,  (Minn.  1909)  22  Am. 
Bankr.  Rep.  246. 

Claims  for  damages  arising  out  of  false 
and  fraudulent  representations,  inducing 
sales  of  merchandise,  may  be  proved  under 
the  Bankruptcy  Act,  as  debts  "  founded  upon 
an  open  account  or  upon  a  contract,  expressed 
or  implied,"  if  the  sellers  see  fit  to  waive  the 
tort  and  take  their  places  with  the  other 
creditors  of  the  bankrupt  estate;  and  are, 
therefore,  barred  by  a  discharge  in  bank- 
ruptcy. Tindle  v.  Birkett,  (1907)  206  U.  S, 
183,  27  8.  Ct.  493,  61  U.  8.  (L.  ed.)  762,  18 
Am.  Bankr.  Rep.  121,  affirming  (1902)  16 
Am.  Bankr.  Rep.  179,  171  N.  Y.  620,  64  N.  K. 
810. 

Creditor  bouiHi  (y  hi§  ^leotion  to  ica%v9 
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ii»'i,  —  Where  brokers,  by  fraud,  induced  a 
euatomer  to  autbori^  them  to  purchase  atocka 
for  him  and  to  deposit  margins  therelor,  and 
afterwards  converted  such  stocks  and  b^ame 
bankrupt,  it  was  held  that  the  customer  had 
his  option  either  to  sue  for  a  rescission  of 
the  contract  on  the  cround  of  fraud,  or  for 
the  conversion ;  and  that  when  he  did  the  lat- 
ter  he  waived  the  fraud  and  affirmed  the  con- 
tract, and  had  no  standing  to  claim  that  the 
bankrupt's  liability  was  one  for  obtaining 
property  by  false  pretenses.  In  re  Ennis, 
(S.  D.  N.  Y.  1909)  171  Fed.  766,  22  Am. 
Bankr.  Rep.  679, 

Inducing  the  rendition  of  legal  senricea  by 
false  representations  is  not  the  obtaining  of 
"  property  "  by  false  representations  within 
the  meaning  of  section  17a  (2).  Qleason  v. 
Thaw,  (C.  C.  A.  3d  Cir.  1911)   186  Fed.  346. 

A  fine  imposed  by  a  state  court  for  con- 
tempt, committed  by  wilfully  presenting  to 
the  court  false  affidavits,  is  not  released  by 
a  discharge  in  bankruptcy.  In  re  Koronsky, 
(C.  C.  A.  2d  Cir.  1909)  170  Fed.  719,  21 
Am.  Bankr.  Rep.  861;  In  re  Hall,  (S.  D. 
N.  Y.  1909)  170  Fed,  721,  22  Am.  Bankr. 
Rep.  498. 

A  judgment  obtained  by  a  railroad  company 
against  a  ticket  agent  for  money  collected  by 
him  for  tickets  sold,  and  misappropriated  to 
his  own  use,  is  not  one  for  a  debt  which  is  a 
liability  for  obtaining  property  by  false  pre- 
tenses or  false  representations.  In  re  Wen- 
ham,  (S.  D.  N.  Y.  1906)  163  Fed.  910,  16  Am. 
Bankr.  Rep.  690. 

A  debt  arising  from  an  oyerpajrment,  made 
to  the  bankrupt  through  mistake,  which  he 
refused  to  refund,  is  not  created  by  his 
frauds  within  the  meaning  of  the  act,  and  is 
released  by  his  discharge;  although  his  denial 
of  liability,  when  advised  of  the  mistake,  may 
have  been  a  mere  pretense.  Western  Union 
Cold  Storage  Co.  v,  Hurd,  (W.  D.  Mo.  1902) 
116  Fed.  442,  8  Am.  Bankr.  Rep.  633. 

XL  Wilful  and  Malicious  Injuries. 

Wilful  and  malicious  injuries.  —  Liability 
for  wilful  and  malicious  injuries  to  the  person 
or  property  of  another  is  not  released  by  a 
discharge  in  bankruptcy.  Tinker  v,  Colwell, 
(1904)  193  U.  S.  473,  485,  24  S.  Ct.  606,  508, 
48  U.  S.  (L.  ed.)  764,  11  Am.  Bankr.  Rep. 
668;  In  re  Colaluca.  (D.  C.  Mass.  1904)  133 
Fed.  255,  13  Am.  Bankr.  Rep.  202:  Thompson 
r.  Judy,  (C.  C.  A.  6th  Cir.  1909  )f  169  Fed. 
663,  22  Am.  Bankr.  Rep.  154;  In  re  Ennis, 
(S.  D.  N.  Y.  1909)  171  Fed.  755,  22  Am. 
Bankr.  Rep.  679;  Leicester  r.  Hoadley,  (Kan. 
1903)  9  Am.  Bankr.  Rep.  318:  McDonald  v. 
Brown,  (1902)  10  Am.  Bankr.  Rep.  58,  23 
K.  I.  646,  61  Atl.  213;  McChristal  v.  Clisbee, 
(1906)  16  Am.  Bankr.  Rep.  838,  190  Mass. 
120,  6  Ann.  Cas.  769,  76  N.  E.  511 :  Bond  V, 
Milliken,  (1906)  17  Am.  Bankr.  Rep.  811, 
134  la.  447,  109  N.  W.  774;  Flanders  v. 
Mullin,  (1907)  18  Am.  Bankr.  Rep.  708,  80 
Vt.  124,  66  Atl.  789:  National  Surety  Co.  v, 
Medlock,  (Ga,  1907)  19  Am.  Bankr.  Rep. 
664;  Kavaqaugh  v,  Molntyre,  (1908)  21  Am. 
Bankr.  Rep,  827,  128  App.  Div.  722,  112  N. 
Y.   S.  987;   Tompkins  v,  Williams,    (N,  Y, 
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S.,  (C.  C.  A.  7th  Cir.  1910)  24  Am.  Bankr. 
Rep.  206;  Bever  v.  Swecker,  (1908)  138  la. 
721,  116  N.  W.  704. 

Wiliul  and  malicious  injury  defined, — 
Wilful  and  malicious  injury,  in  the  Bank- 
ruptcy Act  and  everywhere  in  the  law,  does 
not  necessarily  involve  hatred  or  ill  will  as  a 
state  of  mind,  but  arises  from  a  wrongful  act, 
done  intentionally,  without  just  cause  or  ex- 
cuse. In  order  to  come  within  that  meaning 
as  a  judgment  for  a  wilful  and  malicious  in- 
jury to  person  or  property,  it  is  not  necessary 
that  the  cause  of  action  be  based  upon  special 
malice,  so  that  without  it  the  action  could 
not  be  maintained.  Tinker  v.  Ck>lwe]l,  ( 1904) 
193  U.  S.  473,  486,  24  S.  Ct.  606,  508,  48  U. 
S.  (L.  ed.)  764,  11  Am.  Bankr.  Rep.  668. 

The  phrase  "wilful  and  malicious  injuries 
to  the  person  or  property  of  another"  must 
be  held  to  cover  afl  cases  in  which  the  facts 
of  intent  and  malice  are  judicially  ascer- 
tained by  direction  of  the  law,  however  the 
act  may  be  characterized  by  the  allegation. 
Flanders  v,  Mullin,  (1907)  18  Am.  Bankr. 
Rep.  708,  80  Vt.  124,  66  Atl.  789. 

The  wrong  must  he  hoth  **  wilful  and  ma- 
licious** in  order  that  an  action  founded 
thereon  shall  survive  the  discharge  in  bank- 
ruptcy of  the  wrongdoer.  Flanders  v.  Mullin, 
(1907)  18  Am.  Bankr.  Rep.  708,  80  Vt.  124, 
12  Ann.  Cas.  1010,  66  Atl.  789;  Kavanaugh 
r.  Mclntyre,  (1908)  21  Am.  Bankr.  Rep.  327, 
128  App.  Div.  722,  112  N.  Y.  S.  987. 

Injury  to  person  and  property  means  caus- 
ing damage  to  the  subject-matter  of  the 
rights,  not  depriving  the  owner  of  them.  In 
re  Ennis,  (S.  D.  N.  Y.  1909)  171  Fed.  766,  22 
Am.  Bankr.  Rep.* 679. 

Statute  relates  to  torts.  —  It  is  evident  that 
the  statutory  exception  relates  to  torts,  and 
not  to  breaches  of  contract.  Bond  v,  Milliken, 
(1906)  17  Am.  Bankr.  Rep.  811,  134  la.  447, 
109  N.  W.  774. 

Not  restricted  to  physical  injury.  —  The  in- 
juries contemplated  in  section  17a  (2)  are 
not  restricted  to  those  which  are  inflicted 
upon  the  physical  person  of  the  party,  but 
extend  to  those  inherent  rights  of  the  person 
which  stand  in  the  same  class  as  his  right  to 
security  from  violence  done  to  his  body. 
Thompson  v.  Judy,  (C.  C.  A.  6th  Cir.  1909) 
169  Fed.  563,  22  Am.  Bankr.  Rep.  154. 

Injury  caused  by  dog  bite. — In  In  re  Lorde, 
(E.  D.  N.  Y.  1908)  144  Fed.  320,  it  was  held 
that  a  judgment  against  the  landlord  of  an 
apartment  house  for  damages  for  injuries 
caused  by  the  bite  of  a  vicious  dog  kept  by  a 
tenant  was  dischargeable  in  bankruptcy. 

False  imprisonment  and  malicious  proaecu- 
tion  are  wilful  and  malicious  injuries;  and 
liabilities  therefor  are  not  affected  by  a  dis- 
charge in  bankruptcv.  McChristal  v.  Clisbee. 
(1906)  16  Am.  Bankr.  Rep.  838,  190  Maas. 
120,  5  Ann.  Cas.  769,  76  N.  E.  511. 

But  where,  in  an  action  for  false  imprison- 
ment, it  appears  that  the  defendant  honestly 
believed  that  the  person  arrested  had  com- 
mitted the  crime,  and  promptly  withdrew  the 
charge  upon  the  discovery  that  such  person 
was  innocent,  the  action  is  not  so  obviously 
against  good  morals,  and  doea  not  involve 
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to  disregard  the  fundamental  characteristics 
of  such  an  action  for  the  purpose  of  hringing 
it  within  the  exception  of  section  17a  (2), 
especially  where  malice  has  neither  been  al- 
leged nor  proved.  Johnson  r.  Bruckheimer, 
(N.  Y.  1900)  22  Am.  Bankr.  Rep.  242. 

Afliault  and  battery.  —  A  judgment  for  in- 
jury occasioned  by  an  assault  and  battery  is 
not  released  by  a  discharge  in  bankruptcy 
proceedings.  In  re  Colaluca,  (D.  C.  >fAss. 
1004)  133  Fed.  25ft,  13  Am.  Bankr.  Bep.  292; 
McChristal  t?.  Clisbee,  (1006)  16  Am.  Bnnkr. 
Rep.  838,  100  Mass.  120,  6  Ann.  Cas.  769,  76 
N.  £.  ftll. 

Effect  of  giving  bond  for  discharge  om  poor 
per9on.  —  Where  a  defendant  against  whom 
a  judgment  has  been  obtained  for  an  assault, 
on  being  arrested  on  execution  makes  applica- 
tion to  take  the  poor  debtor's  oath,  and  gives 
a  recognizance  therefor,  such  recognizance  Is 
merely  a  cumulative  security  for  the  original 
judgment,  and  a  judgment  subsequently  ren- 
der^ thereon  constitutes  a  liability  for  a  wil- 
ful and  malicious  injury  to  the  person  which 
is  not  released  by  a  discharge  in  bankruptcy. 
In  re  Colaluca,  (D.  C.  Mass.  1904)  133  Fed. 
266,  13  Am.  Bankr.  Rep.  292. 

A  convertion  of  property  is  not  a  ''wilful 
and  malicious  injury  to  person  or  property," 
within  the  meaning  of  section  17a  (2)  ;  con- 
sequently a  liability  therefor  is  released  by  a 
discharge  in  bankruptcy  proceedings.  Craw- 
ford V.  Burke.  (1904)  105  U.  S.  176,  26  S.  Ct. 
0,  40  U.  S.  (L.  ed.)  147,  12  Am.  Bankr.  Rep. 
659;  Tindle  r.  Birkett,  (1907)  206  U.  8.  185, 
27  S.  Ct.  430,  61  U.  8.  (L.  ed.)  762,  18  Am. 
Bankr.  Rep.  121 ;  In  re  Adier,  (C.  C.  A.  2d 
Cir.  1907)  152  Fed.  422,  18  Am.  Bankr.  Rep. 
240;  In  re  Wenham,  (8.  D.  N.  Y.  1906)  153 
Fed.  910,  16  Am.  Bankr.  Rep.  690;  In  re 
Ennis,  (S.  D.  N.  Y.  1909)  171  Fed.  755,  22 
Am.  Bankr.  Rep.  679;  Burnham  r.  Pidcock, 
( 1901 )  5  Am.  Bankr.  Rep.  590,  68  App.  Div. 
273,   68  N.   Y.   8.    1007;    Fechter  v,   Postel, 

(1906)  17  Am.  Bankr.  Rep.  316,  114  App. 
Div.  776,  100  N.  Y.  S.  207;  Lewis  v,  Shaw, 

(1907)  19  Am.  Bankr.  Rep.  866,  122  App. 
Div.  96,  106  N.  Y.  8.  1012;  Kavanaugh  v. 
Mclntvre,  (1908)  21  Am.  Bankr.  Rep.  327, 
128  App.  Div.  722,  112  N.  Y.  8.  987;  Maxwell 
V.  Martin,  (1909)  22  Am.  Bankr.  Rep.  93,  130 
App.  Div.  80,  114  N.  Y.  8.  349. 

8ee  Kavanaugh  t*.  Mclntyre,  (1908)  21  Am. 
Bankr.  Rep.  327,  128  App.  Div.  722,  112  N. 
Y.  8.  987,  wherein  it  was  said  that  a  ooni^r- 
sion  which  shows  a  design  or  willingness  to 
inflict  a  wrong  upon  another,  or  a  reckless 
disregard  of  the  rights  of  another,  rests  on  a 
different  basis  from  the  ordinary  mere  con- 
version of  property. 

A  liability  on  account  of  a  libel  is  not  re- 
leased by  a  discharge  in  bankruptcy.  McDon- 
ald V.  Brown,  (1902)  10  Am.  Bankr.  Rep.  58, 
23  R.  I.  546,  51  Atl.  213;  National  8(urety 
Co.  V.  Medlock,  (Ga.  1907)  19  Am.  Bankr. 
Rep.  654. 

A  judgment  for  slander  is  not  a  liability 
from  which  a  bankrupt  is  discharged;  such 
judgment  being  within  the  exceptions  pro- 
vided for  by  section  17a  (2)  Sanderson  v. 
Hunt,  (1903)  116  Ky.  436,  3  Anp,  Cas.  168, 
76  8.  W,  179, 
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LiabiUtiet  for  alimony,  due  or  to  become 
due,  are  not  released  by  a  discharge  of  the 
debtor  in  bankruptcy  proceedings.  Audubon 
r.  Shufeldt,  (1901)  181  U.  S.  575,  21  8.  Ct. 
735,  45  U.  8.  (L.  ed.)  1009,  5  Am.  Bankr. 
Rep.  829;  Wetmore  v,  Markoe,  (1904)  196 
U.  8.  08,  25  8.  Ct.  172,  49  U.  8.  (L.  ed.)  390, 
13  Am.  Bankr.  Rep.  1;  In  re  Shepard,  (8.  D. 
N.  Y.  1899)  97  Fed.  187,  5  Am.  Bankr.  Rep. 
837;  In  re  Nowell,  (D.  C.  Mass.  1900)  99 
Fed.  931,  3  Am.  Bankr.  Rep.  837;  Turner  v. 
Turner,  (D.  C.  Ind.  1901)  108  Fed.  785,  6 
Am.  Bankr.  Rep.  289;  In  re  Smith,  (N.  D.  N. 
Y.  1899)  3  Am.  Bankr.  Rep.  67;  Deen  r. 
Bloomer,  (1901)  191  111.  416,  01  N.  E.  131; 
Woltv  r.  Welty,  (1002)  195  111.  335,  63  N. 
E.  161;  People  f.  Grell,  (1900)  65  N.  Y.  8. 
522. 

Judgment  on  decree  of  another  state, — 
It  has  been  held  that  where  a  divorce  has  been 
decreed  in  one  state,  and  alimony  has  been 
allowed  therein,  a  judgment  procured  in  an- 
other state,  based  upon  such  right  to  alimony, 
is  merely  a  money  judgment  which  is  released 
by  a  discharge  in  bankruptcy  proceedings. 
In  re  Williams,  (1909)  23  Am.  Bankr.  Rep. 
394,  1 18  N.  Y.  8.  562. 

Support  of  wife  or  child.  —  Liabilities  due 
for  the  maintenance  or  support  of  the  bank- 
rupt's wife  or  children  are  not  affected  by  his 
discharge.  Dunbar  f.  Dunbar,  (1903)  190 
U.  8.  340,  23  8.  Ct.  757,  47  U.  8.  (L.  ed.) 
1084,  10  Am.  Bankr.  Rep.  139;  In  re  Baker, 
(D.  C.  Kan.  1899)  96  Fed.  954,  3  Am.  Bankr. 
Rep.  101;  In  re  Shepard,  (8.  D.  N.  Y.  1899) 
97  Fed.  187;  In  re  Hubbard,  (N.  D.  111. 
1899)  98  Fed.  710,  3  Am.  Bankr.  Rep.  528; 
McKittrick  r.  Cahoon,  (1903)  10  Am. 
Bankr.  Rep.  139  note,  89  Minn.  383,  95  N.  W. 
223. 

The  phrase  "  for  maintenance  or  support  of 
wife  or  child  "  refers  only  to  the  involuntary 
liability  under  the  common  law  for  support 
of  wife  and  children,  and  to  any  one  who  re- 
lieves their  want;  and  to  liabilities  aocruini; 
under  bonds  or  the  like,  given  for  such  sup- 
port by  requirement  of  courts  and  magis- 
trates. Schellenberg  v,  Mullaney,  (1906)  16 
Am.  Bankr.  Rep.  542,  112  App.  Div.  384,  98 
N.  Y.  8.  432. 

An  agreement  by  a  man  to  pay  to  his  di- 
vorced wife  an  annuity  so  long  as  she  re* 
mains  unmarried,  for  her  support  and  that 
of  their  children,  is  not  dischargeable  in  bank- 
ruptcy. Dunbar  v,  Dunbar,  (1903)  190  U.  S. 
340,  23  8.  Ct.  757,  47  U.  8.  (L.  ed.)  1084,  10 
Am.  Bankr.  Rep.  139. 

Medical  attendance  furnished  to  icife  or 
child,  —  The  exception  as  to  liabilities  "for 
maintenance  or  support  of  wife  or  child  "  does 
not  apply  to  a  debt  for  medical  attendance 
furnished  to  the  wife  or  child  of  the  bankrupt 
at  his  request,  and  while  the  normal  family 
relations  subsist  between  him  and  the  re- 
cipient of  the  services.  In  re  Ostrander,  (E. 
D.  N.  Y.  1905)  139  Fed.  592,  15  Am.  Bankr. 
Rep.  96. 

A  liability  for  goods  purchased  by  a  hu9' 
bandf  or  parent t  and  used  by  the  wife  and 
children,  is  not  within  the  meaning  of  section 
17a   (2),     BchellcTiberg  f,  Mullaney,   (1006) 
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16  Am.  Bankr.  Rep.  542,  112  App.  Biv.  384, 
98  N.  Y.  8.  482. 

Lkbility  for  sadvctioa.  —  Under  the  express 
provision  of  the  statute  a  liability  aecming, 
or  a  judgment  reoovered,  for  the  seduction  of 
an  unmarried  female  is  not  released  by  a  dis- 
charge in  bankruptcy.  In  re  Maples,  (D.  C. 
Hont.  1901)  106  Fed.  919,  5  Am.  Bankr.  Rep. 
426;  /n  re  Freche,  (D.  C.  N.  J.  1901)  109 
Fed.  620,  6  Am.  Bankr.  Rep.  479;  Distler  v. 
HcGauley,  (N.  T.  1901)  6  Am.  Bankr.  Rep. 
491.  See  also  Bond  t?.  Milliken,  (1906)  17 
Am.  Bankr.  Rep.  811,  134  la.  447,  109  N. 
W.  774. 

Criminal  conversatioa.  —  Even  prior  to  the 
enactment  of  the  amendment  of  1903,  which 
specifically  excepts  liabilities  for  criminal 
conversation,  it  was  held  that  a  jud^ent  for 
damages  for  criminal  conversation  is  one  re- 
covered in  an  action  ''  for  wilful  and  malicious 
injuries  to  the  person  or  property  of  an- 
other "  within  the  meaning  of  section  17a  (2) . 
Tinker  v,  Golwell,  (1904)  193  U.  S.  473,  24 
8.  Ct.  606,  48  U.  S.  (L.  ed.)  764,  11  Am. 
Bankr.  Rep.  668,  affirming  (1902)  7  Am. 
Bankr.  Rep.  334,  169  N.  Y.  631,  62  K.  E.  668, 
which  affirmed  (N.  Y.  1901)  6  Am.  Bankr. 
Rep.  434. 

Judgment  for  alienation  of  affections.  —  A 
judgment  obtained  by  a  wife,  against  another 
woman,  for  damages  sustained  by  the  wife 
by  reason  of  the  alienation  of  the  affection 
of  her  husband,  is  not  released  by  the  dis- 


charge of  the  judgment  debtor  under  pro- 
ceedings in  bankruptcy,  where  such  alienation 
has  been  accomplished  by  schemes  and  devices 
of  the  judgment  debtor,  and  resulted  in  the 
loss  of  support,  and  impairment  of  health,  to 
the  wife.  Leicester  v,  Hoadley,  (Kan.  1903) 
9  Am.  Bankr.  Rep.  318. 

Breach  of  promise  to  marry.  —  A  liability 
accruing,  or  a  judgment  recovered,  for  the 
breach  of  a  contract  to  marry,  is  released  by 
a  discharge  in  bankruptcy;  and  is  not  within 
the  exceptions  specified  in  section  17a  (2). 
In  re  McCauley,  (E.  D.  N.  Y.  1900)  101  Fed. 
223,  4  Am.  Bankr.  Rep.  122;  In  re  Fife,  (W. 
D.  Pa.  1901)  109  Fed.  880,  6  Am.  Bankr. 
Rep.  268;  Finnegan  v.  Hall,  (1901)  6  Am. 
Bankr.  Rep.  648,  36  Misc.  773,  72  N.  Y.  8. 
347;  Bond  v.  Milliken,  (1906)  17  Am.  Bankr. 
Rep.  811,  134  la.  447,  109  N.  W.  774;  Biela 
V.  Urbanczyk,  (1906)  38  Tex.  Civ.  App.  213, 
86  8.  W.  461.  See  also  In  re  Brumbaugh, 
(D.  G.  Pa.  1904)  128  Fed.  971. 

Thus  it  has  been  held  that  where,  in  an 
action  for  breach  of  promise  to  marry,  there 
is  no  proof  of  the  seduction  of  the  plaintiff 
or  of  malice  tending  to  show  an  attempted 
injury  to  character,  a  judgment  is  released 
by  the  defendant's  discharge  in  bankruptcy, 
even  though  he  went  into  bankruptcy  for  the 
sole  purpose  of  evading  the  payment  of  such 
judgment.  Finnegan  v.  Hall,  (1901)  6  Am. 
Ba&r.  Rep.  648,  36  Misc.  773,  72  N.  Y.  8. 
377. 
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Debts  not  duly  scheduled  in  time  for  proof 
and  allowance,  with  the  name  of  the  creditor 
if  known  to  the  bankrupt,  are  not  released 
by  the  bankrupt's  discharge,  unless  such 
creditor  has  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy.  Hanover  Nat. 
Bank  v.  Moyses,  (1902)  186  U.  8.  181,  22  8. 
Gt.  857,  46  U.  8.  (L.  ed.)  1113,  8  Am.  Bankr. 
Rep.  1;  Birkett  v,  Columbia  Bank,  (1904) 
195  U.  8.  345,  25  8.  Ct.  38,  49  U.  8.  (L.  ed.) 
231,  12  Am.  Bankr.  Rep.  .  691,  affirming 
(1903)  9  Am.  Bankr.  Rep.  481, 174  N.  Y.  112, 
06  N.  E.  652;  In  re  Beerman,  (N.  D.  Ga. 
1901)  112  Fed.  662,  7  Am.  Bankr.  Rep.  431; 
In  re  Monroe,  (D.  C.  Wash.  1902)  114  Fed. 
398,  7  Am.  Bankr.  Rep.  706;  T^rrel  v.  Ham- 
merstein,  (1900)  6  Am.  Bankr.  Rep.  430,  33 
Misc.  505,  67  N.  Y.  8.  717;  Hayer  r.  Com- 
stock,  (la.  1901)  7  Am.  Bankr.  Rep.  493; 
Columbia  Bank  f?.  Birkett,  (1903)  9  Am. 
Bankr.  Rep.  481,  174  N.  Y.  112,  66  N.  E.  652, 
affirming  (1901)  7  Am.  Bankr.  Rep.  222; 
Zimmerman  f?.  Ketchum,  (1903)  11  Am. 
Bankr.  Rep.  190,  66  Kan.  98,  71  Pac.  264; 
Sutherland  v.  Lasher,  (1903)  11  Am.  Bankr. 
Rep.  780,  41  Misc.  249,  84  N.  Y.  8.  66 ;  Broad- 
way Trust  Co.  V.  Manheim,  (1905)  14  Am. 
Bankr.  Rep.  122,  47  Misc.  415,  419.  95  N.  Y. 
S.  93;  Longfleld  r.  Minnesota  Sav.  Bank, 
(1905)  14  Am.  Bankr.  Rep.  413,  95  Minn. 
04,  103  X.  W.  706;  Westheimer  v.  Howard, 
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(1905)  14  Am.  Bankr.  Rep.  547,  47  Misc.  145, 
93  N.  Y.  8.  518;  8chiller  v.  Weinstein,  (1905) 
15  Am.  Bankr.  Rep.  183,  47  Misc.  622,  94 
N.  Y.  8.  763;  Haack  v.  Thiese,  (1906)  16 
Am.  Bankr.  Rep.  699,  51  Misc.  3,  99  N.  Y.  S. 
905;  Custard  v,  Wiggerson,  (Wis.  1907)  17 
Am.  Bankr.  Rep.  337;  Reed  t*.  Dippel,  (1906) 
17  Am.  Bankr.  Rep.  371,  16  Pa.  Dist.  Ct.  126; 
Cagliostro  v.  Indelli,  (1907)  17  Am.  Bankr. 
Rep.  685,  53  Misc.  44,  102  N.  Y.  8.  918; 
Weidenfeld  v.  Tillinghast,  (N.  Y.  1907)  18 
Am.  Bankr.  Rep.  531;  Murphy  v.  Blumen- 
reich,  (1908)  19  Am.  Bankr.  Rep.  910,  123 
App.  Div.  645,  108  N.  Y.  8.  175;  Fider  v. 
Mannheim.  (1899)  78  Minn.  309,  81  N.  W.  2; 
Collins  V.  McWalters,  (1901)  35  Misc.  648, 
72  N.  Y.  8.  203;  Matter  of  David,  (1904)  44 
Misc.  516,  90  N.  Y.  8.  85;  Feldmark  v.  Wein- 
stein, (1904)  45  Misc.  329,  90  N.  Y.  8.  478; 
Bemheim  v,  Bloch,  (1904)  45  Misc.  581,  91 
N.  Y.  8.  40. 

What  oonatitutee  due  eoheduUng  has  been 
considered  under  section  7a  (8),  eupra,  p.  520. 

Knowledge  of  bankruptcy  proceedings.— 
Even  though  a  debt  has  not  been  duly  sched- 
uled, as  required  by  section  7a  (8) ,  it  will  be 
none  the  less  discharged  if  the  creditor  has 
such  knowledge  of  the  proceedings  in  bank- 
ruptcy as  will  permit  of  his  participation 
therein  in  time  to  prove  his  claim  against  the 
estate.     Claster   v.    Soble,    (1903)    10  Am« 
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Bankr.  B«p.  446,  22  Pa.  Sop«r.  Ct  Ml ;  Dight 
«.  Chapmsn,  (1904)  12  Am.  Bankr.  Rep.  743, 
44  Ore.  265,  75  Pae.  585;  Kaufman  v, 
Schreier,  (1905)  17  Am.  Bankr.  Rep.  314, 106 
App.  DiT.  298,  95  N.  T.  S.  729;  Morrison  v, 
Vanghan,  (1907)  18  Am.  Bankr.  Rep.  704, 
119  App.  Div.  184,  104  N.  Y.  S.  169.  And  tee 
also  the  same  effect  In  re  Beerman,  (N.  D. 
Ga.  1901)  112  Fed.  662;  SanU  Rosa  Bank 
V,  White,  (1903)  139  Oal.  703,  73  Pae.  577; 
Ailing  V.  Straka,  (1905)  118  111.  App.  184; 
Zimmerman  v.  Ketchum,  (1903)  66  Kan.  98, 
71  Pae.  264;  Jones  v.  Walter,  (1903)  115 
Ky.  556,  74  S.  W.  249;  Reynolds  v.  Whitte- 
more,  (1904)  99  Me.  108,  58  Atl.  415;  Wine- 
man  V.  Fisher,  (1904)  135  Mich.  604,  98  N. 
W.  404;  Atkinson  to.  Elmore,  (1903)  103  Mo. 
App.  403,  77  S.  W.  492. 

Time  of  acquiring  knowledge.  ~  In  Birkett 
V,  0)lumbia  Bank,  (1904)  195  U.  S.  345,  25 
8.  Ct.  38,  49  U.  8.  (L.  ed.)  231,  12  Am. 
Bankr.  Rep.  691  {affirming  (1903)  9  Am. 
Bankr.    Rep.    481),    it    was    said:     ''Actual 


knowled^  of  tlie  proceedings  eoBtemplated  bj 
the  section  is  a  knowledge  in  time  to  sTtil 
a  creditor  of  the  benefits  of  the  law,  in  time 
to  give  him  an  equal  opportunity  with  other 
creditors;  not  a  knowledge  that  may  eooie 
so  late  as  to  deprive  him  of  participati(»  is 
the  administration  of  the  affairs  of  the  es- 
tate or  to  deprive  him  of  dividendB." 

Knowledge  aeqwired  after  discharge,  hut 
in  time  to  apply  for  revocation,  ins^fieient, 
—  Knowledge  of  bankruptcy  proceedings  on 
the  part  of  a  creditor  of  the  banlonpt,  which 
is  not  acquired  until  after  discharge,  thoogh 
in  time  to  prove  his  claim,  and  to  move,  un- 
der section  15,  to  revoke  his  discharge,  is 
not  the  "actual  knowledge  of  the  proceed- 
ings in  bankruptcy  "  which,  under  section  17, 
is  essential  to  the  release,  by  the  discharge, 
of  provable  debts  which  have  not  been  duly 
scheduled  in  time  for  proof  and  allowanoe. 
Birkett  v.  Columbia  Bank,  (1904)  195  U.  & 
345,  25  S.  Ct.  38,  49  U.  8.  (L.  ed.)  231,  12 
Am.  Bankr.  Rep.  691. 


(4)  [Fraud,  etc.,  in  fiduciary  capacity.'}  were  created  by  hie  fraud,  embez- 
zlement,  misappropriation,  or  defalcation  while  acting  as  an  officer  or  in  any 
fiSuciary  capacity.  [(1898)  SO  Stat.  L.  660.} 


A  debt  created  by  fraud,  tmbenltintBtf 
misappropriation,  or  defalcatloiiy  while  acting 
as  an  officer,  or  in  any  fiduciary  capacity,  will 
not  be  released  by  the  discharge  of  the  debtor 
in  bankruptcy.  Oawford  v.  Burke,  (1904) 
195  U.  S.  176,  25  8.  Ct.  9,  49  U.  8.  (L.  ed.) 
147,  12  Am.  Bankr.  Rep.  668;  In  re  Butts, 
(N.  D.  N.  Y.  1903)  120  Fed.  960,  10  Am. 
Bankr.  Rep.  15;  Harper  r.  Rankin,  (4th  Cir. 
1905)  141  Fed.  626,  72  C.  C.  A.  320,  15  Am. 
Bankr.  Rep.  608;  Mathien  v.  Goldberg,  (8. 
D.  N.  T.  1907)  156  Fed.  541,  19  Am.  Bankr. 
Rep.  191;  In  re  Gulick,  (S.  D.  N.  Y.  1911) 
186  Fed.  350;  Clafiin  D17  Goods  Co.  9.  Eason, 
(E.  D.  Tex.  1899)  2  Am.  Bankr.  Rep.  263; 
Morse  v.  Kaufman,  (Va.  1902)  7  Am.  Bankr. 
Rep.  549;  Watertown  Carriage  Co.  v.  Hall, 

(1903)  11  Am.  Bankr.  Rep.  15,  176  N.  Y. 
313,  68  N.  E.  629;  Haggerty  V.  Badkin,  (N. 
J.  1907)   18  Am.  Bankr.  Rep.  302. 

Embezzlement  ty  hank  officer,  —  An  indebt- 
edness created  by  the  embezzlement  and  mis- 
appropriation of  the  funds  of  a  bank,  by  the 
debtor  while  acting  in  the  capacity  of  vice- 
president  thereof,  and  having  full  control  of 
its  affairs,  is  one  created  by  his  fraud,  em- 
bezzlement^ and  misappropriation,  while  act- 
ing in  a  fiduciary  capacity,  within  the  mean- 
ing of  section  17a  (4).  Harper  v.  Rankin, 
(4th  Cir.  1905)  141  Fed.  626,  72  C.  C.  A.  320, 
15  Am.  Bankr.  Rep.  608. 

Officere  of  a  corporation,  where  they  get 
control,  with  an  attendant  fiduciary  obliga- 
tion, of  the  property  of  the  corporation,  are 
"officers"  within  section  17a  (4).  In  re 
GuUck,  (8.  D.  N.  Y.  1911)  186  Fed.  350. 

The  words  **  while  acting  as  an  officer  or  in 
any  fiduciary  capacity,**  as  used  in  section 
17a  (4),  extend  to  fraud,  embezzlement,  and 
misappropriation,  as  well  as  to  defalcation. 
Chapman  v.  Forsyth,  (1844)  2  How.  202,  11 
U.    8.    (L.   ed.)    236;    Crawford   v.    Burke, 

(1904)  196  U.  S.  176,  25  S.  Ct.  9,  49  U.  S. 
(L.  ad.)  147;  BuUis  v.  O^Bdme,  (1904)  195 


U.  8.  606,  25  8.  Ct  118,  49  U.  S.  (L.  ed.) 
340;  Tindle  r.  BirkeU,  (1907)  206  U.  S.  183, 
27  8.  Ct.  493,  51  U.  8.  (L.  ed.)  762,  18  Am. 
Bankr.  Rep.  121,  affirming  (1905)  15  Am. 
Bankr.  Rep.  179,  183  N.  Y.  267,  76  N.  E.  25; 
In  re  Basch,  (8.  D.  N.  Y.  1899)  97  Fed.  761, 
3  Am.  Bankr.  Rep.  235;  Knott  v.  Putnam, 
(D.  C.  Vt.  1901)  107  Fed.  907,  6  Am.  Bankr. 
Rep.  80;  In  re  Butts,  (N.  D.  N.  Y.  1908)  120 
Fed.  966,  10  Am.  Bankr.  Rep.  16;  In  re  Har- 

Ssr,  (W.  D.  Va.  1904)  133  Fed.  970,  13  Am. 
ankr.  Rep.  430;  Barrett  v.  Prince,  (C.  C. 
A.  7th  Cir.  1906)  143  Fed.  302,  16  Am. 
Bankr.  Rep.  64;  /n  re  Adler,  (C.  C.  A.  2l 
Cir.  1906)  144  Fed.  659,  16  Am.  Bankr.  Rep. 
416;  In  re  Wenham,  (8.  D.  N.  Y.  1906)  153 
Fed.  910,  16  Am.  Bankr.  Rep.  690;  In  re 
Ennis,  (8.  D.  N.  Y.  1909)  171  Fed.  755,  22 
Am.  Bankr.  Rep.  679;  Bryant  v.  Kinyon, 
(Mich.  1901)  6  Am.  Bankr.  Rep.  237;  Matter 
of  Bullis,  (1902)  7  Am.  Bankr.  Rep.  238,  68 
App.  Div.  508,  73  N.  Y.  8.  1047;  Gee  r.  Gee, 
(Minn.  1901)  7  Am.  Bankr.  ^Rep.  500;  Morse 
V.  Kaufman,  (Va.  1902)  7  Am.  Bankr.  Rep. 
549;  Reeves  v.  McOacken,  (N.  J.  1905)  13 
Am.  Bankr.  Rep.  680;  Matter  of  Floyd,  (S. 
D.  N.  Y.  1905)  15  Am.  Bankr.  Rep.  277; 
Lewis  V,  Shaw,  (1907)  19  Am.  Bankr.  Rep. 
866,  122  App.  Div.  96,  106  N.  Y.  8.  1012. 

In  enacting  section  17,  cl.  4,  Congress  must 
be  presumed  to  have  known  the  construction 
placed  by  the  courts  on  the  words  "  fiduciary 
capacity"  as  used  in  former  Bankrupt  Acts. 
In  re  Harper,  ( W.  D.  Va.  1904)  133  Fed.  970, 
13  Am.  Bankr.  Rep.  430. 

It  has  been  held  that  the  fiduciary  rela- 
tion, specified  in  the  statute,  is  one  which  ex- 
isted previously  to,  and  independently  of,  the 
particular  transaction  from  which  the  debt 
arises.  Bryant  v.  Kinyon,  (1901)  6  Am. 
Bankr.  Rep.  237,  127  Mich.  152,  86  N.  W. 
531,  53  L.  R.  A.  801. 

All  the  elements  of  the  language  of  the 
ttatuta  ara  atctMar^  in  order  to  come  with- 
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in  its  terms  as  a  debt  which  is  not  released 
by  a  discharge  in  bankruptcy.  Crawford  r. 
Bnrke,  (1904)  196  U.  S.  176,  25  S.  Ct.  9,  49 
U.  S.  (L.  ed.)  147;  In  re  Basch,  (S.  D.  N. 
Y.  1899)  97  Fed.  761,  3  Am.  Bankr.  Rep.  236; 
/n  re  Woods,  (8.  D.  Ga.  1903)  121  Fed.  699, 
9  Am.  Bankr.  Rep.  616;  Barrett  t\  Prince, 
(7th  Cir.  1906)  143  Fed.  302,  74  C.  C.  A. 
440;  In  re  Adler,  (C.  C.  A.  2d  Cir.  1907)  162 
Fed.  422,  18  Am.  Bankr.  Rep.  240;  In  re 
Wenham,  (S.  D.  N.  Y.  1906)  153  Fed.  910, 
16  Am.  Bankr.  Rep.  690;  In  re  Ennis,  (S.  D. 
K.  Y.  1909)  171  Fed.  765,  22  Am.  Bankr. 
Rep.  679;  In  re  Gulick,  (S.  D.  N.  Y.  1911) 
186  Fed.  350;  Reeves  r.  McCracken,    (N.  J. 

1906)  13  Am.  Bankr.  Rep.  680;  Lewis  v, 
Shaw,  (1907)  19  Am.  Bankr.  Rep.  866,  122 
App,  Div.  99,  106  N.  Y.  S.  1012. 

Debt  due  by  factor.  —  It  ia  well  settled  that 
a  debt  due  by  a  factor,  to  his  principal,  for 
money  collected  and  which  he  refuses  to  pay 
over,  is  not  a  debt  accruing  in  a  fiduciary 
capacity,  so  as  to  prevent  its  release  by  a  dis- 
charge in  bankruptcy.  Crawford  v.  Burke, 
(1904)  195  U.  S.  176,  25  S.  Ct.  9,  49  U.  S. 
(L.  ed.)  147;  In  re  Woods,  (S.  D.  Ga.  1903) 
121  Fed.  599,  9  Am.  Bankr.  Rep.  615;  Bar- 
rett V,  Prince,  (7th  Cir.  1906)  143  Fed.  302, 
74  CCA.  440;  In  re  Adler,  (CCA.  2d  Cir. 

1907)  152  Fed.  422,  18  Am.  Bankr.  Rep.  240; 
In  re  Gulick,  (8.  D.  N.  Y.  1911)  186  Fed.  350. 

Debt  due  by  commission  merchant.  —  A 
debt  due  hj  a  bankrupt  in  the  character  of 
a  commission  merchant,  arising  out  of  his 
failure  to  account  for  the  value  of  goods  con- 
signed to  him  for  sale  on  commission,  on  a 
contract  to  return  the  goods  or  their  specific 
proceeds,  is  not  a  debt  created  by  the  bank- 
rupt's "fraud,  embezzlement,  misappropria- 
tion or  defalcation  while  acting  in  a  fiduciary 
capacity,"  and  therefore  will  be  released  by 
his  discharge  in  bankruptcy.     In  re  Basch, 


(8.  D.  N.  Y.  1809)  97  Fed.  761,  3  Am.  Bankr. 
Rep.  236. 

A  naked  bailee  of  money,  under  an  express 
contract  to  keep  the  same  safely  and  pa^  it 
over  on  request,  is  not  acting  in  a  fiduciary 
capscity  within  the  meaning  of  section  17a 
(4).  Lewis  V.  8haw,  (1«07)  19  Am.  Bankr. 
Rep.  866,  122  App.  Div.  99,  106  N.  Y.  8. 
1012. 

Conyersion  by  pledgee.  —  An  action  at  law 
for  the  conversion  by  brokers  of  stocks  owned 
by  plaintiff,  but  held  by  defendants  as 
pledgees,  although  it  is  alleged  that  they  in- 
duced the  plaintiff  to  purchase  such  stocks 
by  fraud,  is  not  one  to  recover  a  debt  cre- 
ated by  defendants'  "fraud,  embezzlement, 
misappropriation,  or  defalcation  while  acting 
in  a  fiduciary  capacity."  In  re  Ennis,  (8.  D. 
N.  Y.  1909)  171  Fed.  766,  22  Am.  Bankr. 
Rep.  679. 

Misappropriation  by  railroad  ticket  agent. 
—  A  judgment  obtained  by  a  railroad  com- 
pany, against  a  ticket  agent,  for  money  col- 
lected by  him  for  tickets  sold  and  misappro- 
priated to  his  own  use,  is  not  one  for  a  debt 
created  by  his  fraud,  embezzlement,  misap- 
propriation, or  defalcation,  while  acting  as 
an  officer  or  in  a  fiduciary  capacity  within 
the  meaning  of  section  17a  (4).  In  re  Wen- 
ham,  (8.  D.  N.  Y.  1906)  163  Fed.  910,  16 
Am.  Bankr.  Rep.  690. 

Debt  arising  from  implied  understanding  on 
conveyance  of  property.  —  The  words  "fidu- 
ciary capacity  "  having  reference  only  to  tech- 
nical trusts,  a  debt  arising  out  of  an  implied 
understanding,  had  on  a  conveyance  in  the 
ordinary  form  of  an  absolute  deed  from  R. 
to  M.  of  certain  parts  of  R.'s  real  estate,  no 
trust  being  expressly  declared,  is  not  excepted 
from  the  operation  of  a  discharge.  Reeves 
V.  McCracken,  (^.  J.  1906)  13  Am.  Bankr. 
Rep.  680. 


Chapteb  IV. 


GOUBTS   AND   PBOCEDUBE   THISREU?. 

Sbo.  18.  Process^  Pleadings,  and  Adjudications.  —  a  [^Service  of 
petition  —  return  —  publication,]  Upon  the  filing  of  a  petition  for  involuntary 
bankmptcy,  service  thereof,  with  a  writ  of  subposna,  shall  be  made  upon  the 
person  therein  named  as  defendant  in  the  same  manner  that  service  of  such 
process  is  now  had  upon  the  oommencement  of  a  suit  in  equity  in  the  courts 
of  the  United  States,  except  that  it  shall  be  returnable  within  fifteen  days, 
unless  the  judge  shall  for  cause  fix  a  longer  time ;  but  in  case  personal  service 
can  not  be  made,  then  notice  shall  be  given  by  publication  in  the  same  manner 
and  for  the  same  time  as  provided  by  law  for  notice  by  publication  in  suits  to 
enforce  a  legal  or  equitable  lien  in  courts  of  the  United  .States,  except  that, 
unless  the  judge  shall  otherwise  direct,  the  order  shall  be  published  not  more 
than  once  a  week  for  two  consecutive  weeks,  and  the  return  day  shall  be  ten 
days  after  the  last  publication  unless  the  judge  shall  for  cause  fix  a  longer  time. 
[{Amended  1903)  82  Stat.  L.  798.] 

Commencement  of  proceedings.  —  The  filing 
of  a  petition  in  bankruptcy  is  the  commence- 
ment of  bankruptcy  proceedings,  and  it  op- 
erates as  a  lis  pendens  and  notice  to  all  the 
world.  Mueller  v.  Nugent,  (10021  \84  U.  2S. 


Cross'teferences:    As  to 

Averments,  amendment,  etc.,  of  petition, 

see  section  595. 
Who  may  file  petitions^   see  section  69 
a  and  o. 
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1,  22  S.  Ct  269,  46  U.  S.  (L.  ed.)  405,  7  Am. 
B&nkr.  Rep.  224;  York  Mfg.  Ck).  f.  Casaell, 
(1906)  201  U.  S.  344,  26  S.  Ct.  481,  60  U.  S. 
(L.  ed.)  782,  15  Am.  Bankr.  Rep.  638;  In  re 
Lewis,  (S.  D.  N.  Y.  1899)  91  Fed.  632,  1  Am. 
Bankr.  Rep.  458;  Southern  L.  &  T.  Co.  v. 
Benbow,  (W.  D.  N.  C.  1899)  96  Fed.  514,  3 
Am.  Bankr.  Rep.  9;  In  re  Appe],  (D.  C.  Neb. 
1900)  103  Fed.  931,  4  Am.  Bankr.  Rep.  722; 
In  re  Stein,  (C.  C.  A.  2d  Cir.  1901)  105  Fed. 
749,  5  Am.  Bankr.  Rep.  288;  In  re  Pekin 
Plow  Co.,  (C.  C.  A.  8th  Cir.  1901)  112  Fed. 
308,  7  Am.  Bankr.  Rep.  369;  In  re  Krinsky, 
(S.  D.  N.  Y.  1902)  112  Fed.  972,  7  Am. 
Bankr.  Rep.  535;  In  re  Gutman,  (S.  D.  N.  Y: 

1902)  114  Fed.  1009,  8  Am.  Bankr.  Rep.  252; 
In  re  Fraizer,  (W.  D.  Mo.  1902)  117  Fed. 
746,  9  Am.  Bankr.  Rep.  21;  In  re  Kellogg, 
(C.  C.  A.  2d  Cir.  1903)  121  Fed.  333,  10  Am. 
Bankr.  Rep.  7;  In  re  Breslauer,  (N.  D.  N.  Y. 

1903)  121  Fed.  910,  10  Am.  Bankr.  Rep.  33; 
Chesapeake  Shoe  Co.  v,  Seldner,  (C.  C.  A. 
4th  Cir.  1903)  122  Fed.  593,  10  Am.  Bankr. 
Rep.  466;  In  re  Reynolds,  (D.  C.  Mont.  1904) 
127  Fed.  760,  11  Am.  Bankr.  Rep.  758,  760; 
In  re  Brett,  (D.  C.  N.  J.  1904)  130  Fed.  981, 
12  Am.  Bankr.  Rep.  492;  In  re  Tweed,  (N.  D. 
la.  1904)  131  Fed.  355,  12  Am.  Bankr.  Rep. 
648;  M  re  Mertens,  (N.  D.  N.  Y.  1904)  131 
Fed.  507,  12  Am.  Bankr.  Rep.  698;  In  re 
Smith,  (N.  D.  la.  1904)  132  Fed.  301,  13 
Am.  B/inkr.  Rep.  103;  In  re  Kolin,  (C.  C.  A. 
7th  Cir.  1905)  134  Fed.  557,  13  Am.  Bankr. 
Rep.  531 ;  In  re  Granite  City  Bank,  (C.  C.  A. 
8th  Cir.  1905)  137  Fed.  818,  14  Am.  Bankr. 
Rep.  404;  Illinois  State  Bank  r.  Cox,  (C.  C. 
A.  7th  Cir.  1906)  143  Fed.  91,  16  Am.  Bankr. 
Rep.  32;  In  re  Mertens,  (C.  C.  A.  2d  Cir. 
1906)  144  Fed.  818,  15  Am.  Bankr.  Rep.  362, 
369;  In  re  Billing,  (M.  D.  Ala.  1906)  145 
Fed.  395,  17  Am.  Bankr.  Rep.  80;  Shute  v. 
Patterson,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
509,  17  Am.  Bankr.  Rep.  99;  Lovell  v,  Wentz, 
(N.  D.  Ala.  1910)  181  Fed.  555;  In  re  Lewis, 
(S.  D.  N.  Y.  1899)  1  Am.  Bankr.  Rep.  458; 
Matter  of  Frischberg,  (S.  D.  N.  Y.  1002)  8 
Am.  Bankr.  Rep.  607. 

An  action  for  malicioua  prosecution  will 
lie  for  the  institution  and  prosecution  of  a 
proceeding  in  bankruptcy  without  probable 
cause  and  with  a  malicious  intent,  although 
not  accompanied  by  any  actual  seizure  of  the 
alleged  bankrupt's  property.  Wilkinson  v, 
Goodfellow-Brooks  Shoe  Co.,  (E.  D.  Mo.  1905) 
141  Fed.  218,  15  Am.  Bankr.  Rep.  554. 

All  process,  summons,  and  subpcenas  should 
issue  out  of  the  court,  under  the  seal  thereof, 
and  be  tested  by  the  clerk.  In  re  Pierce,  ( D. 
C.  Colo.  1901)  111  Fed.  516,  6  Am.  Bankr. 
Rep.  747;  In  re  Abbey  Press,  (C.  C.  A.  2d 
Cir.  1904)  134  Fed.  51,  13  Am.  Bankr.  Rep. 
11. 

Alias  vyrit  may  issue,  —  The  fact  that  the 
Bubp<Bna,  issued  for  the  defendant  in  involun- 
tary proceedings  in  bankruptcy,  was  not 
served  before  the  return  day,  does  not  ter- 
minate the  proceedings;  but  the  court  has 
power  to  grant  an  alias  subpoena.  Gleason  v. 
Smith,  (O.  C.  A.  3d  Cir.  1906)  145  Fed.  895, 
16  Am.  Bankr.  Rep.  602. 

The  return  day  should  be  fixed  by  the  issu- 
ance of  ths  subpoena.    In  re  L.  Humbert  Co., 


(N.  D.  la.  1900)  100  Fed.  439,  4  Am.  Bankr 
Rep.  76. 

The  official  forma  should  be  used  wbes 
their  use  is  possible.  Mahoney  v.  Ward,  (£. 
D.  N.  C.  1900)  100  Fed.  278,  3  Am.  Bankr. 
Rep.  770;  Gage  f.  Bell,  (W.  D.  Tenn.  1903) 
124  Fed.  371,  10  Am.  Bankr.  Rep.  696;  In  ri 
White,  (£.  D.  Pa.  1905)  135  Fed.  199,  14 
Am.  Bankr.  Rep.  241. 

Section  18a  refers  only  to  the  manner  of 
the  service  of  the  subpoena,  and  not  to  its 
form.  It  does  not  require  that  the  writ  of 
subpoena  shall  contain  the  memorandum  pro- 
vided for  by  equity  rule  12.  Matter  of  Wing 
Yick,  (D.  C.  Hawaii  1905)  13  Am.  Bankr. 
Rep.   360. 

Application  of  rules  of  practice  generally. 
—  General  order  37  provides  for  the  use  of 
the  equity  rules,  ana  the  practice  and  pro- 
cedure in  cases  at  law,  as  nearly  as  may  be; 
and  authorizes  the  modification  thereof,  and 
a  change  in  the  time  allowed  for  the  return 
of  process,  for  appearance,  pleadings,  etc 
Shute  V.  Patterson,  <C.  C.  A.  8th  Cir.  1906) 
147  Fed.  509,  17  Am.  Bankr.  Rep.  99. 

Service  —  Personal  service  on  bankrupt 
unnecessary,  —  The  personal  service  referred 
to  in  section  18  is  not  personal  service  upon 
the  alleged  bankrupt  himself.  In  re  Norton, 
(N.  D.  N.  Y.  1906)  148  Fed.  301,  17  Am. 
Bankr.  Rep.  504.  See  also  In  re  Magid-Hope 
Silk  Mfg.  Co.,  (D.  C.  Mass.  1901)  110  Fed. 
352,  6  Am.  Bankr.  Rep.  610. 

Thus  it  has  been  held  that  service  by  leav- 
ing a  copy  of  the  petition  in  involuntary  pro- 
ceedings, with  the  subpoena,  with  the  clerk 
of  a  hotel,  of  which  the  bankrupt  was  pro- 
prietor, and  where  he  usually  resided,  was 
sufficient,  although  the  bankrupt  was  absent 
in  another  town,  sick  and  unconscious,  and 
died  two  days  later  without  reg[aining  con- 
sciousness. In  re  Risteen,  (D.  C.  Mass.  1903) 
122  Fed.  732,  10  Am.  Bankr.  Rep.  494. 

So  also  service  may  be  made  either  per- 
sonally or  by  leaving  the  petition  and  sub- 
poena at  the  bankrupt's  dwelling  house  or 
usual  place  of  abode,  with  some  adult  person 
who  is  a  member  of  or  resident  in  the 
family,  if  at  the  time  of  the  service  he  has 
such  place  of  abode  or  dwelling  house,  and 
such  adult  person  is  there  found.  In  re  Nor- 
ton, (N.  D.  N.  Y.  1906)  148  Fed.  301,  17  Am. 
Bankr.  Rep.  504. 

Service  outside  district.  —  Where  service  of 
the  order  on  a  petition  in  involuntary  bank- 
ruptcy is  made  upon  the  defendant  outside 
the  district,  without  an  appearance  on  his 
part,  no  order  can  be  made  which  will  apply 
to  him  in  person,  but  the  proceeding  will 
affect  only  property  within  the  district  which 
can  come  into  possession  of  the  trustee.  In 
re  Appel,  (D.  C.  Neb.  1900)  103  Fed.  931,  4 
Am.  Bankr.  Rep.  722. 

Service  by  publioaiion.  —  If  the  bankrupt 
cannot  be  found  and  cannot  be  served  within 
the  district,  the  court  will,  on  a  proper  show- 
ing, make  an  order  for  service  by  publication. 
In  re  Murray,  (N.  D.  la.  1899)  96  Fed.  600, 
3  Am.  Bankr.  Rep.  601. 

Objection  to  service^ — An  objection  to  an 
involuntary    bankruptcy    petition,    that    the 
court  had  no  jurisoictioa  because  the  sub- 
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poBoa  was  improperly  served,  can  be  raised 
only  by  motion  or  by  defense  at  the  trial,  and 
not  by  demurrer.  In  re  Seaboard  Fire  Under- 
writers, (S.  D.  N.  Y.  1906)  137  Fed.  987,  13 
Am.  Bankr.  Rep.  722. 


Watver.  —  An  appearance  by  the  bankrupt 
will,  as  a  general  .rule,  cure  defects  or  irregu- 
larities in  the  service,  and  even  an  entire 
want  of  service.  In  re  Smith,  (D.  0.  Ck>nn. 
1902)  117  Fed.  961,  9  Am.  Bankr.  Biep.  98. 


b  [Time  to  plead  to  petition.']  The  bankrupt^  or  any  creditor,  may  appear 
and  plead  to  the  petition  within  five  days  after  the  return  day,  or  within  such 
further  time  as  the  court  may  allow.  [{Amended  190S)  S2  Stat  L.  795.] 


Sight  to  appear  and  plead. —  A  bankrupt, 
or  any  of  his  creditors,  may  appear  and  plead 
to  a  petition  in  involuntary  bankruptcy  pro- 
ceedings at  any  time  within  five  days  after 
the  return  day,  or  within  such  further  time 
as  the  court  may  allow.  In  re  Simonson,  (D. 
C.  Ky.  1899)  92  Fed.  904,  1  Am.  Bankr.  Rep. 
197;  Goldman  v.  Smith,  (D.  C.  Ky.  1899)  93 
.  Fed.  182,  1  Am.  Bankr.  Rep.  266;  /n  re 
Heinsfurter,  (S.  D.  la.  1899)  97  Fed.  198,  3 
Am.  Bankr.  Rep.  109 ;  In  re  L.  Humbert  Co., 
(N.'D.  la.  1900)  100  Fed.  439,  4  Am.  Bankr. 
Rep.  76;  In  re  Mutual  Mercantile  Agency, 
(S.  D.  N.  Y.  1901)  111  Fed.  162,  6  Am. 
Bankr.  Rep.  607 ;  Day  v.  Beck,  etc..  Hardware 
Co.,  (C.  C.  A.  5th  Cir.  1902)  114  Fed.  834, 
8  Am.  Bankr.  Rep.  175;  In  re  Ewing,  (C.  C. 
A.  2d  Cir.  1902)  115  Fed.  707,  8  Am.  Bankr. 
Rep.  269;  In  re  Stern,  (C.  C.  A.  2d  Cir.  1902) 
116  Fed.  604,  8  Am.  Bankr.  Rep.  569;  Brad- 
ley Timber  Co.  v.  White,  (C.  C.  A.  5th  Cir. 

1903)  121  Fed.  779,  10  Am.  Bankr.  Rep.  329; 
In  re  C.  Moench,  etc.,  Co.,  ( W.  D.  N.  Y.  1903) 
123  Fed.  977,  10  Am.  Bankr.  Rep.  590;  In  re 
Vastbinder,  (M.  D.  Pa.  1903)  126  Fed.  417, 
11  Am.  Bankr.  Rep.  118;  In  re  Brett,  (D.  C. 
N.  J.  1904)  130  Fed.  981«  12  Am.  Bankr.  Rep. 
492;  Lockman  v.  Lang,    (C.  C.  A.  8th  Cir. 

1904)  132  Fed.  1,  11  Am.  Bankr.  Rep.  597; 
In  re  Hark,  (E.  D.  Pa.  1905)  135  Fed.  603, 
14  Am.  Bankr.  Rep.  400;  In  re  Belle  Fourche 
First  Nat.  Bank,  (C.  C.  A.  8th  Cir.  1907)  152 
Fed.  64,  18  Am.  Bankr.  Rep.  265;  In  re 
Cooper,  (E.  D.  Pa.  1908)  159  Fed.  956,  20 
Am.  Bankr.  Rep.  392;  Matter  of  Gorman,  (D. 
C.  Hawaii  1906)  15  Am.  Bankr.  Rep.  587. 

Thus  where  a  petition  in  involuntary  bank- 
ruptcy alleges  the  giving  of  an  unlawful  pref- 
erence to  a  particular  creditor  of  the  bank- 
rupt, that  creditor  may,  on  his  ovni  petition, 
intervene  and  be  made  a  party  defendant, 
with  leave  to  plead  to  the  petition.  Goldman 
17.  Smith,  (D.  C.  Ky.  1899)  93  Fed.  182,  1 
Am.  Bankr.  Rep.  266. 

Whether  a  creditor  who  resists,  the  adjudi- 
cation has  a  provable  debt  is  not  determined 
in  limine.  In  re  C.  Moench,  etc.,  Co.,  (W.  D. 
N.  Y.  1903)  123  Fed.  977,  10  Am.  Bankr. 
Rep.  590. 

Tort  claimants,  whose  claims  are  not  prov- 
able  in  bankruptcy,  have  no  standing  to  con- 
test the  adjudication.  In  re  New  York  Tun- 
nel Co.,  (C.  C.  A.  2d  Cir.  1908)  166  Fed.  284, 
21  Am.  Bankr.  Rep.  531. 

Receivers  appointed  by  a  Circvit  Court  for 
the  property  of  corporations,  who  are  in  pos- 
session of  the  property  and  conducting  the 
business  under  orders  of  the  court,  have  the 
right  to  contest  the  proceedings  in  bank- 
ruptcy against  such  corporations.    In  re  Hud- 


son River  Electric  Power  Co.,  (N.  D.  N.  Y. 
1909)  173  Fed.  934,  21  Am.  Bankr.  Rep.  916. 

The  time  to  plead  is  fixed  by  the  statute 
and  will  only  be  extended  for  good  cause.  In 
re  Simonson,  (D.  C.  Ky.  1899)  92  Fed.  904, 
1  Am.  Bankr.  Rep.  197;  In  re  Heinsfurter, 
(S.  D.  la.  1899)  97  Fed.  198,  3  Am.  Bankr. 
Rep.  109;  In  re  Mutual  Mercantile  Agency, 
(S.  D.  N.  Y.  1901)  111  Fed.  162,  6  Am. 
Bankr.  Rep.  607;  In  re  Cooper,  (E.  D.  Pa. 
1908)  159  Fed.  966,  20  Am.  Bankr.  Rep.  392. 

Answer  —  Generally,  —  The  bankrupt,  or 
any  creditor,  may  answer  the  petition,  and 
set  up  any  defense  or  counterclaim  which  may 
be  available  as  a  good  and  sufficient  reason 
why  an  adjudication  of  bankruptcy  should 
not  be  made.  As  in  the  case  of  an  answer  in 
other  equitable  proceedings,  the  facts  relied 
upon  must  be  stated  with  as  much  clearness 
and  certainty  as  they  will  permit  of,  for  the 
purpose  of  affording  the  petitioners  an  op- 
portunity of  meeting  them,  and  giving  the 
court  the  information  necessary  to  ju(^e  of 
their  sufficiency.  Bray  v.  Cobb,  (E.  D.  N.  C. 
1898)  91  Fed.  102,  1  Am.  Bankr.  Rep.  153; 
In  re  John  A.  Etheridge  Furniture  Co.,   (D. 

C.  Ky.  1899)  92  Fed.  329,  1  Am.  Bankr.  Rep. 
112;  Goldman  v.  Smith,  (D.  C.  Ky.  1899) 
93  Fed.  182,  1  Am.  Bankr.  Rep.  266;  In  re 
Cliffe,  (E.  D.  Pa.  1899)  94  Fed.  354,  2  Am. 
Bankr.  Rep.  317;  Leidigh  Carriage  Co.  v, 
Stengel,  (C.  C.  A.  6th  Cir.  1899)  95  Fed. 
637,  2  Am.  Bankr.  Rep.  383;  Hill  17.  Levy,  (E. 

D.  Va.  1899)  98  Fed.  94,  3  Am.  Bankr.  Rep. 
374;  in  re  Paige,  (X.  D.  Ohio  1899)  99  Fed. 
538,  3  Am.  Bankr.  Rep.  679;  In  re  Taylor, 
(C.  C.  A.  7th  Cir.  1900)  102  Fed.  728,  4  Am. 
Bankr.  Rep.  515;  In  re  Elmira  Steel  Co.,  (N. 
D.  N.  Y.  1901)  109  Fed.  456,  5  Am.  Bankr. 
Rep.  484 ;  Green  River  Deposit  Bank  r.  Craig, 
(W.  D.  Ky.  1901)  110  Fed.  137,  6  Am. 
Bankr.  Rep.  381;  Bradley  Timber  Co.  v. 
White,  (C.  C.  A.  6th  Cir.  1903)  121  Fed.  779, 
10  Am.  Bankr.  Rep.  329,  affirming  (S.  D. 
Ala.  1902)  9  Am.  Bankr.  Rep.  441;  Troy 
Wagon  Works  v.  Vastbinder,  (M.  D.  Pa. 
1904)  130  Fed.  232,  12  Am.  Bankr.  Rep.  352; 
Rise  V.  Bordner,  (M.  D.  Pa.  1905)  140  Fed. 
566,  15  Am.  Bankr.  Rep.  297;  In  re  Harris, 
(N.  D.  Ala.  1907)  165  Fed.  216,  19  Am. 
Bankr.  Rep.  636;  In  re  Cooper,  (E.  D.  Pa. 
1908)  159  Fed.  966,  20  Am.  Bankr.  Rep.  392; 
Consolidated  Rubber  Tire  Co.  v.  Vehicle 
Equipment  Co.,  (1907)  19  Am.  Bankr.  ReK). 
862,  121  App.  Div.  764,  106  N.  Y.  S.  699. 

Form  of  ansirer,  —  An  answer  to  a  petition 
in  involuntary  bankruptcy  should  follow  the 
simple  form  of  denial  prescribed  by  form  No. 
6.  If  responsive  to  multifarious  matter  in 
the  petition,  or   unnecessarily   defensive,   it 
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must  be  prepared  in  proper  form,  and  refiled 
as  of  the  original  date;  the  original  answer, 
however,  remaining  on  file.  Mather  t?.  Coe, 
(N.  D.  Ohio  1899)  92  Fed.  333,  1  Am.  Bankr. 
Rep.  604;  Bradley  Timber  Co.  r.  White,  (U. 
G.  A.  6th  Cir.  1903)  121  Fed.  779,  10  Am. 
Bankr.  Rep.  329. 

Formal  amendmenta  to  an  answer  filed  by 
a  creditor  to  a  petition  in  involuntary  bank- 
ruptcy against  his  debtor  may  be  made  at 
any  time  before  adjudication.  In  re  Harris, 
(N.  D.  Ala.  1907)  166  Fed.  216,  19  Am. 
Bankr.  Rep.  636;  Knapp,  ^tc.,  Co.  v.  Drew, 
(C.  C.  A.  8th  Cir.  1908)  160  Fed.  413,  20  Am. 
Bankr.  Rep.  366. 

The  answer  tnll  he  taken  ae  true  in  the  ab- 
sence of  a  replication.  In  re  Taylor,  (C.  C. 
A.  7th  Cir.  1900)  102  Fed.  728,  4  Am.  Bankr. 
Rep.  616;  Brinkley  v,  Smithwick,  (E.  D.  N, 
C.  1903)  126  Fed.  686,  11  Am.  Bankr.  Rep. 
600. 

Failure  to  deny  matter  alleged  in  petition 
equivalent  to  admission.  —  The  averment  in 
a  petition  for  an  adjudication  of  bankruptcy 
that  the  respondent  is  not  a  wage-earner,  not 
being  denied  in  the  answer,  may  be  taken  as 
admitted.  HofTschlaeger  Co.  r.  Young  Nap, 
(D.  C.  Hawaii  1904)  12  Am.  Bankr.  Rep.  617. 

An  issue  as  to  the  sufficiency  of  an  answer 
to  a  petition  in  involuntary  bankruptcy  can- 
not be  raised  by  demurrer.  Goldman  v. 
Smith,  (D.  C.  Ky.  1899)  93  Fed.  182,  1  Am. 
Bankr.  Rep.  266. 

Reservation  of  right  to  move  for  dismissal, 
—  It  has  been  held  that  where  an  alleged  in- 
voluntary bankrupt  admitted  his  insolvency 
in  the  answer,  a  reservation  of  a  right  to 
move  to  dismiss  the  proceedings  for  irregu- 
larities and  want  of  notice  is  too  indefinite 
to  be  considered.    Brinkley  v.  Smithwick,  (E. 


D.  N.  C.  1903)   126  Fed.  686,  11  Am.  Bankr. 
Hep.  600. 

Creditors  cannot  answer  voluntary  petition. 
—  The  statute  does  not  authorize  the  cred- 
itors of  a  proposed  voluntary  bankrupt  to 
file  answers  in  opposition  to  his  petition  for 
adjudication.  In  re  Jehu,  (N.  D.  la.  1899) 
94  Fed.  638,  2  Am.  Bankr.  Rep.  498;  In  re 
Ives,  (C.  C.  A.  6th  Cir.  1902)  113  Fed.  911, 
7  Am.  Bankr.  Rep.  692;  In  re  Carleton,  (D. 
C.  Mass.  1902)  116  Fed.  246,  8  Am.  Bankr. 
Rep.  270. 

Withdraujal  of  answer,  —  A  debtor  who 
contests  an  involuntary  proceeding  in  bank\ 
ruptcy  against  him  does  so  in  his  own  behalf 
and  not  in  the  interest  of  his  creditors,  and 
is  at  liberty  to  withdraw  his  opposition  st 
any  time,  when  done  in  good  faith,  without 
notice  to  his  creditors.  In  re  Billing,  <M.  D, 
Ala.  1906)  146  Fed.  396,  17  Am.  Bankr.  Rep. 
80. 

Demurrer.  —  The  petition  when  insufficient 
may  be  met  by  a  demurrer.  Qreen  River  De- 
posit Bank  r.  Craig,  (W.  D.  Ky.  1901)  110 
Fed.  137,  6  Am.  Bankr.  Rep.  381. 

A  demurrer,  however,  will  be  deemed  to 
have  been  waived  by  answering  to  the  merits. 
In  re  Cliffe,  (E.  D.  Pa.  1899)  94  Fed.  364,  2 
Am.  Bankr.  Rep.  317;  Leidigh  Carriage  Co. 
r.  Stengel,  (C.  C.  A.  6th  Cir.  1899)  96  Fed. 
037,  2  Am.  Bankr.  Rep.  386 ;  In  re  Herzikopf, 
(S.  D.  Cal.  1902)  118  Fed.  101,  9  Am.  Bankr. 
Rep.  90. 

And  although  a  demurrer  to  a  petition  in 
involuntary  bankruptcy  proceedings  is  sus- 
tained, the  petition  will  not,  as  a  rule,  be  dis- 
missed without  first  giving  the  petitioners  an 
opportunity  to  apply  for  leave  to  amend.  In 
re  Brett,  (D.  C.  N.  J.  1904)  130  Fed.  981,  12 
Am.  Bankr.  Rep.  492. 


c  [Verification  of  pleadings,']  All  pleadings  eetting  up  matters  of  fact  shall 
be  verified  under  oath.   [(1898)  SO  Stat.  L.  661,] 


Verification  —  By  petitioners. —  Where  the 
truth  of  the  matters  of  fact  alleged  in  a  peti- 
tion in  involuntary  bankruptcy  is  within  the 
knowledge  of  the  petitioning  creditors,  the 
petition  should  be  verified  by  them  in  person. 
In  re  Nelson,  (W.  D.  Wis.  1899)  98  Fed.  76, 
2  Am.  Bankr.  Rep.  666.  See  also  Matter  of 
McConnell,  (W.  D.  N.  Y.  1904)  11  Am. 
Bankr.  Rep.  418. 

But  a  petition  in  bankruptcy  is  not  sub- 
ject to  a  motion  to  dismiss  for  want  of  juris- 
diction, because  of  the  failure  of  one  of  the 
petitioners  to  verify  it.  Green  River  De- 
posit Bank  v,  Craig,  (W.  D.  Ky.  1901)  110 
Fed.  137,  6  Am.  Bankr.  Rep.  381. 

An  authorized  agent  is  qualified  to  verify 
such  a  petition  when  his  principals  are  at  a 
distance  and  he  is  acquainted  with  the  facts. 
Matter  of  Levingston,  (D.  C.  Hawaii  1905) 
13  Am.  Bankr.  Rep.  367. 

Verification  by  attorney.  —  But  the  statute 
does  not  require  a  petition  in  involuntary 
bankruptcy  to  be  verified  by  the  creditor  per- 
sonally, and  such  verification  may  be  made 
by  his  attorney  if  he  has  knowledge  of  the 
facts.  In  re  Chequasset  Lumber  Co.,  (S.  D. 
X.  Y.  1901)  112  Fed.  66,  7  Am.  Bankr.  Rep. 


87;  In  re  Herzikopf,  (S.  D.  Cal.  1902)  118 
Fed.  101,  9  Am.  Bankr.  Rep.  90;  In  re  Hunt, 
(M.  D.  la.  1902)  118  Fed.  282,  9  Am.  Bankr. 
Rep.  251 ;  In  re  Vastbinder,  (M.  D.  Pa.  1903) 
126  Fed.  417,  11  Am.  Bankr.  Rep.  118;  Rogers 
r.  De  Soto  Placer  Min,  Co.,  (C.  C.  A.  9th 
Cir.  1905)  136  Fed.  407,  14  Am.  Bankr.  Rep. 
252;  In  re  Levingston,  (D.  C.  Hawaii  1906) 
13  Am.  Bankr.  Rep.  367. 

But  where  an  attorney  in  fact  for  the  peti- 
tioning creditors  swore  that  the  statements 
made  in  the  petition  were  true  to  the  best  of 
his  knowledge  and  belief,  without  distinguish- 
ing the  facts  based  on  knowledge  from  those 
based  on  information  only,  the  verification 
was  held  to  be  insufficient.  In  re  Vastbinder, 
(M.  D.  Pa.  1903)  126  Fed.  417,  11  Am. 
Bankr.  Rep.  118. 

Verification  hy  corporation. — ^A  corporation 
can  act  only  through  its  ofiioers  or  agents, 
and  where  its  name  is  subscribed  by  an  indi- 
vidual to  a  petition  in  involuntary  bank- 
ruptcy, and  the  petition  purports  to  be  veri- 
fied by  the  same  person,  it  is  necessary  that 
such  person  should  set  forth  under  oath  or 
affirmation  that  he  was  authorized  to  sign 
and  verify  the  petition  on  behalf  of  the  eor- 
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poration.  The  omission  of  Buch  an  ayerment, 
unless  remedied,  is  fatal,  but  is  not  an  incur- 
able defect  jurisaictionai  or  otherwise.  Inrt 
Bellah,  (D.  0.  Del.  1002)  116  Fed.  69,  8  Am. 
Bankr.  Rep.  310. 

ywifieation  hy  cwporaXvm  atyi  partner* 
8hip.  —  A  petition  in  involuntary  bankruptcy, 
in  which  a  corporation  and  a  partnership 
join,  may  be  verified  for  the  corporation  by 
its  president,  and  for  the  partnership  by  one 
of  its  members.    Walker  v,  Woodside,  (G.  C. 


A.    0th   Cir.    1008)    164    Fed.    680,   21   Am. 
Bankr.  Rep.  182. 

Amendment.  —  Defects  or  irregularities  in 
the  verification  of  a  petition  may  be  amended. 
In  re  Bellah,  (D.  G.  Del.  1902)  116  Fed.  69, 
8  Am.  Bankr.  Rep.  310;  In  re  Vastbinder, 
(M.  D.  Pa.  1003)  126  Fed.  417,  11  Am. 
Bankr.  Rep.  118.  See  also  In  re  Ghequasset 
Lumber  Go.,  (S.  D.  N.  Y.  1001)  112  Fed.  56, 
7  Am.  Bankr.  Rep.  87. 


d  [Determining  issues  of  fact  —  jury  trial,']  If  the  bankrupt,  or  any  of  his 
creditors,  shall  appear,  within  the  time  limited,  and  controvert  the  facts  alleged 
in  the  petition,  the  judge  shall  determine,  as  soon  as  may  be,  the  issues  pre- 
sented by  the  pleadings,  ^  without  the  intervention  of  a  jury,  except  in  cases 
where  a  jury  trial  is  given  by  this  Act,  and  makes  [«ic]  the  adjudication  or 
dismiss  the  petition.  [Xl898)  SO  Stat  L.  651.] 


CrosS'Veferenoe:    As  to 

Necessity  of  notice  to  creditors  prior  to 
dismissal  of  petition,  see  section  60^. 

Detennination  of  issues  —  By  judge,  —  The 
statute  requires  that  the  testimony  be 
weighed  and  considered  by  a  district  judge, 
and  that  his  personal  judgment  be  ezerciMd 
in  the  determination  of  each  issue,  leaving 
no  authority  for  delegation  of  either  duty  to 
a  ministerial  officer.  Ex  p.  Steele,  (N.  D. 
Ala.  1008)  162  Fed.  604,  20  Am.  Bankr.  Rep. 
446;  In  re  King,  (C.  C.  A.  7th  Cir.  1010) 
170  Fed.  604. 

But  reference  to  a  special  master,  or  like 
ministerial  officer,  may  be  ordered,  to  hear 
and  report  the  testimony  (with  or  without 
advisory  findings  thereupon),  when  an  issue 
triable  by  the  judge  alone  involves  extended 
testimony,  and  its  hearing  in  open  court  ap- 
pears to  be  impracticable.  The  court,  how- 
ever, can  confer  no  authority  upon  the  referee 
(as  master  or  otherwise)  to  decide  these 
issues,  nor  to  rule  thereon  either  finally  or 
temporarily.  Clark  v,  American  Mfg.,  etc., 
Co.,  (C.  C.  A.  4th  Cir.  1000)  101  Fed.  062,  4 
Am.  Bankr.  Rep.  361;  In  re  Lacov,  (C.  C.  A. 
2d  Cir.  1004)  134  Fed.  237,  13  Am.  Bankr. 
Rep.  400;  In  re  King,  (C.  C.  A.  7th  Cir. 
1010)    170  Fed.  604. 

As  to  jury  trials  see  generally  the  annota- 
tion under  section  10,  infray  p.  686. 

Evidence  —  Burden  of  proof.  —  On  the  hear- 
ing to  determine  whether  or  not  the  debtor 
shall  be  adjudged  bankrupt,  the  burden  of 
proof  rests  with  the  petitioners,  and  in  order 
to  warrant  an  adjudication  it  is  necessary  to 
establish  every  essential  allegation  made  in 
the  petition.  In  re  West,  (C.  C.  A.  2d  Cir. 
1001)  108  Fed.  040,  6  Am.  Bankr.  Rep.  734; 
In  re  Scott,  (D.  C.  Mass.  1001)  111  Fed.  144, 
7  Am.  Bankr.  Rep.  30;  In  re  Pilger,  (E.  D, 
Wis.  1002)  118  Fed.  206,  0  Am.  Bankr.  Rep. 
244;  Philpot  V.  O'Brion,  (C,  C.  A.  1st  Cir. 
1003)  126  Fed.  167,  11  Am.  Bankr.  Rep.  206; 
Troy  Wagon  Works  t?.  Vastbinder,  (M.  D. 
Pa.  1004)  130  Fed.  232,  12  Am.  Bankr.  Rep. 
352;  McGowan  v.  Knittel,  (3d  Cir.  1006)  137 
Fed.  453,  60  C.  C.  A.  505 ;  Jones  v.  Burnham, 
(C.  C.  A.  3d  Cir.  1006)  138  Fed.  086,  16  Am. 
Bankr.  Rep.  85;  In  re  Kehler,   (C.  C.  A.  2d 


Cir.  1008)  150  Fed.  65,  10  Am.  Bankr.  Rep. 
513;  Birmingham  Coal,  etc.,  Co.  v.  Southern 
Steel  Co.,  {N.  D.  Ala.  1008)  160  Fed.  212,  20 
Am.  Bankr.  Rep.  151;  In  re  Hudson  River 
Electric  Power  Co.,  (N,  D.  N.  Y.  1000)  173 
Fed.  034,  21  Am.  Bankr.  Rep.  015;  In  re 
Hughes,  (S.  D.  N.  Y.  1010)  183  Fed.  872; 
In  re  Ceballos,  (D.  C.  N.  J.  1008)  20  Am. 
Bankr.  Rep.  467. 

As  to  the  matter  which  it  is  necessary  to 
allege  in  the  petition,  and  consequently  to 
prove  on  the  determination  of  the  issue,  see 
the  annotation  under  section  505. 

Adjudication  on  pleadings.  —  Where,  after 
the  filing  of  answers  to  a  petition  in  involun- 
tary bankruptcy  presenting  issues  of  fact, 
the  petitioners  move  for  an  adjudication  on 
the  pleadings,  they  thereby  admit  the  facts 
properly  pleaded  in  the  answers,  in  accord- 
ance with  the  general  rules  of  equity  prac- 
tice ;  and  the  only  question  presented  is  as  to 
the  legal  sufficiency  of  the  answers.  If  the 
motion  is  denied,  the  defendants  are  entitled 
to  a  final  decree  dismissing  the  petition. 
In  re  Waugh,  (C.  C.  A.  0th  Cir  1004)  133 
Fed.  281,  13  Am.  Bankr.  Rep.  187. 

Adjudication  where  two  petitions  are  filed. 
—  Under  general  orders  in  bankruptcy  No. 
7,  which  provides  that  "  in  case  two  or  more 
petitions  shall  be  filed  against  the  same  indi- 
vidual in  different  districts  the  first  hearing 
shall  be  had  in  the  district  in  which  the 
debtor  has  his  domicile,"  it  has  been  held 
that  the  first  hearing  should  be  had  in  the 
district  in  which  he  has  had  his  domicile 
during  the  greater  part  of  the  preceding  six 
months,  and  which  has  jurisdiction  on  the 
ground  of  such  domicile,  rather  than  in  a  dis- 
trict to  which  he  subsequently  removed  and 
in  which  he  was  domiciled  at  the  time  of  the 
filing  of  the  petitions.  In  re  Isaacson,  (S. 
D.  N.  Y.  1008)  161  Fed.  777,  20  Am.  Bankr. 
Rep.  430. 

Where  two  petitions  are  filed  alleging  dif- 
ferent acts  of  bankruptcy,  and  the  defendant 
answers  but  one,  which  charges  the  earlier 
act,  general  order  No.  7  has  no  application; 
and  the  case  will  proceed  upon  the  petition 
which  is  confessed,  the  other  remaining  in 
abeyance.  In  re  Harris,  (N.  D.  Ala.  1007) 
155  Fed.  216,  10  Am.  Bankr.  Rep.  635. 
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Effect  of  adjudication  —  TVaoe^  debtor's 
property  in  oustodia  legis.  —  An  adjudication 
in  bankruptcy  operates  in  rem  and  places  the 
bankrupt's  entire  estate,  includinff  property 
previously  transferred  in  fraud  of  creditors, 
in  the  custody  of  the  law,  and  under  the  ju- 
risdiction of  the  court  of  bankruptcy,  in 
which  court  alone  all  persons  claiming  rights 
in  the  estate,  or  seeking  tO  participate  in  it, 
must  assert  their  claims.  Carter  v.  Hobbs, 
(D.  C.  Ind.  1899)  92  Fed.  594,  1  Am.  Bankr. 
Rep.  216;  Clay  t?.  Waters,  (C.  C.  A.  8th  Cir. 
1910)  178  Fed.  385.  And  see  the  annotation 
under  section  70  a  and  a  (5). 

An  adjudication  gives  complete  jurisdiction 
to  the  court  of  bankruptcy  in  rem  as  well  as 
in  personam.     Carter  r.  Hobbs,   (D.  C.  Ind. 

1899)  92  Fed.  594,  1  Am.  Bankr.  Rep.  215; 
In  re  Columbia  Real-Estate  Co.,   (D.  C.  Ind. 

1900)  101  Fed.  965,  4  Am.  Bankr.  Rep.  411; 
Shute  V.  Patterson,  (C.  C.  A.  8th  Cir.  1906) 
147  Fed.  509,  17  Am.  Bankr.  Rep.  99;  Clay 
f>.  Waters,  (C.  C.  A.  8th  Cir.  1910)  178  Fed. 
385. 

A  corporation  is  not  dissolved  by  an  adju- 
dication that  it  is  bankrupt.  National  Surety 
Co.  V,  Medlock,  (Ga.  1907)  19  Am.  Bankr. 
Rep.  654. 

Adjudication  as  res  judicata,  —  An  adjudi- 
cation in  bankruptey  is  entitled  to  the  same 
verity  as  other  judgments  or  decrees  of  courts 
of  competent  jurisdiction;  and  it  cannot  be 
collaterally  attacked  as  to  such  fnatters  as 
were  necessarily  decided  therein.  In  re  Cor- 
nell, (S.  D.  N.  Y.  1899)  97  Fed.  29,  3  Am. 
BanJcr.  Rep.  172;  In  re  Skinner,  (N.  D.  la. 
1899)  97  Fed.  190,  3  Am.  Bankr.  Rep.  163; 
In  re  Henry  Ulfelder  Clothing  Co.,  (N.  D. 
Cal.  1899)  98  Fed.  409,  3  Am.  Bankr.  Rep. 
425;  In  re  Mason,  (W.  D.  N.  C.  1900)  99 
Fed.  256,  3  Am.  Bankr.  Rep.  599;  In  re  Co- 
lumbia Real-EsUte  Co.,  (D.  C.  Ind.  1900)  101 
Fed.  965,  4  Am.  Bankr.  Rep.  411;  In  re  Good- 
ale,  (N.  D.  N.  Y.  1901)  109  Fed.  783,  6  Am. 
Bankr.  Rep.  493;  In  re  Chappell,  (E.  D.  Va. 

1901)  113  Fed.  545,  7  Am.  Bankr.  Rep.  608; 
In  re  Lynan,  (C.  C.  A.  2d  Cir.  1903)  127 
Fed.  123,  11  Am.  Bankr.  Rep.  466;  In  re 
Hintase,  (D.  C.  Mass.  1905)  134  Fed.  141,  13 
Am.  Bankr.  Rep.  721 ;  In  re  Virginia  Hard- 
wood Mfg.  Co.,  (W.  D.  Ark.  1905)  139  Fed. 
209,  15  Am.  Bankr.  Rep.  135;  In  re  Billing, 
(M.  D.  Ala.  1906)  145  Fed.  395,  17  Am. 
Bankr.  Rep.  80;  Edelstein  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1906)  149  Fed  636,  17  Am.  Bankr. 
Rep.  649;  In  re  Belle  Fourche  First  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1907)  162  Fed.  64, 
11  Ann.  Cas.  355,  18  Am.  Bankr.  Rep.  265; 
Manson  f.  Williams,  (C.  C.  A.  Ist  Cir.  1907) 
153  Fed.  625,  18  Am.  Bankr.  Rep.  674;  In  re 
Letson,  (C.  C.  A.  8th  Cir.  1907)  157  Fed.  78, 
19  Am.  Bankr.  Rep.  506;  Huttig  Mfg.  Co.  r. 
Edwards,  (C.  C.  A.  8th  Cir.  1908)  160  Fed. 
619,  20  Am.  Bankr.  Rep.  349;  In  re  Hecox, 
(C.  C.  A.  8th  Cir.  1908)  164  Fed.  823,  21  Am. 
Bankr.  Rep.  314;  Gilbertson  v.  U.  S.,  (C.  C. 
A.  7th  Cir.  1909)  168  Fed.  672,  22  Am.  Bankr. 
Rep.  32;  In  re  Dempster,  (C.  C.  A.  8th  Cir. 
1909)  172  Fed.  353,  22  Am.  Bankr.  Rep.  751 : 
Clay  t;.  Waters,  (C.  C.  A.  8th  Cir.  1910)  178 
Fed.  385;  U.  S.  v.  Freed,  (S.  D.  N.  Y.  1910) 
179  Fed.  236;  In  re  V.  A  M.  Lumber  Co.,  (N. 


D.  Ala.  1910)  182  Fed.  231 ;  /f»  re  PolaJcoff, 
(N.  D.  N.  Y.  1899)  1  Am.  Bankr.  Bcp.  36B; 
Bear  v.  Chase,  (C.  C.  A.  4th  Cir.  1899)  9  Am. 
Bankr.  Rep.  746;  In  re  Clisdell,  (N.  B.  N.  Y. 

1900)  4  Am.  Bankr.  Rep.  95,  reversing  (N. 
D.  N.  Y.  1899)  2  Am.  Bankr.  Rep.  424;  Wil- 
son V,  Parr,  (1902)  8  Am.  Bankr.  Rep.  230, 
115  Ga.  629,  42  S.  E.  5;  Pepperdine  v,  Sey- 
mour Bank,  (Mo.  1903)  10  Am.  Bankr.  Rep. 
573;  Des  Moines  Sav.  Bank  v.  Morgan  Jew- 
elry Co.,  (1904)  12  Am.  Bankr.  Rep.  781,  123 
la.  432,  99  N.  W.  121;  In  re  Harper,  (W.  D. 
Va.  1904)  13  Am.  Bankr.  Rep.  430;  Matter 
of  Continental  Corp.,  (N.  D.  Ohio  1905)  14 
Am.  Bankr.  Rep.  538. 

But  as  to  matters  which  were  not  in  issue 
the  rule  is  otherwise;  thua  an  adjudication 
in  involuntary  bankruptcy  is  not  res  judicata 
as  to  the  validity  or  amount  of  the  petition- 
ing creditors'  claims  when  offered  for  allow- 
ance, or  to  share  in  dividends.  Matter  of 
Continental  Corp.,  (N.  D.  Ohio  1905)  14  Am. 
Bankr.  Rep.  538.  See  also  In  re  Henry  Ul- 
felder Clothing  Co.,  (N.  D.  Cal.  1899)  98  Fed. 
409,  3  Am.  Bankr.  Rep.  425. 

Want  of  Jurladiction  is  a  sufficient  reason 
for  the  dismissal  of  a  petition  in  bankruptey. 
In  re  Waxell^um,  (S.  D.  N,  Y.  1899)  98  Fed. 
589,  3  Am.  Bankr.  Rep.  395;  In  re  Columbia 
Real-Estete  Co.,  (D.  C.  Ind.  1900)  101  Fed. 
965,  4  Am.  Bankr.  Rep.  411;  In  re  Plotke, 
(C.  C.  A.  7th  Cir.  1900)  104  Fed.  964,  5  Am. 
Bankr.  Rep.  171 ;  In  re  Gameau,  (C.  C.  A. 
7th  Cir.  1904)  127  Fed.  677,  11  Am.  Bankr. 
Rep.  679;  In  re  Niagara  Contracting  Co.,  (W. 
D.  N.  Y.  1904)  127  Fed.  782,  11  Am.  Bankr. 
Rep.  643. 

Objection  must  be  made  promptly,  —  Cred- 
itors desiring  to  object  to  the  jurisdiction  of 
the  court  over  the  person  of  a  voluntary  bank- 
rupt must  present  their  objection  promptly, 
by  motion  to  dismiss  the  petition  or  to  va- 
cate the  adjudication;  otherwise  the  objec- 
tion will  be  taken  to  have  been  waived.  In  re 
Mason,  (W.  D.  N.  C.  1900)  99  Fed.  256,  8 
Am.  Bankr.  Rep.  599. 

Vacating  ad  judication.  —  An  application  to 
vacate  an  adjudication  may  be  made  to  the 
court  which  granted  it,  either  by  the  bank- 
rupt or  a  creditor;  such  application  ia  a 
proceeding  in  the  nature  of  a  motion  for  a 
new  trial,  or  of  a  bill  to  review  and  vacate 
a  judgment.  In  re  Columbia  Real-Estate  Co., 
(D.  C.  Ind.  1900)  101  Fed.  966,  4  Am.  Bankr. 
Rep.  411;  In  re  Salaberry,  (N.  D.  Cal.  1901) 
107  Fed.  95,  5  Am.  Bankr.  Rep.  847;  In  re 
Scott,  (D.  C.  Mass.  1901)  111  Fed.  144,  7 
Am.  Bankr.  Rep.  39;  In  re  Ives,  (E.  D.  Mich. 

1901)  111  Fed.  495,  6  Am.  Bankr.  Rep.  653; 
In  re  Yates,  tN.  D.  Cal.  1902)  114  Fed.  866, 
8  Am.  Bankr.  Rep.  69;  In  re  Lynan,  (C.  C. 
A.  2d  Cir.  1903)  127  Fed.  123,  11  Am.  Bankr. 
Rep.  466;  In  re  Niagara  Contracting  Co.,  (W. 
D.  N.  Y.  1904)  127  Fed.  782,  11  Am.  Bankr. 
Rep.  643;  In  re  Urban,  ete..  Realty  Title  Co., 
(D.  C.  N.  J.  1904)  132  Fed.  140,  12  Am. 
Bankr.  Rep.  687;  In  re  Imperial  Corp.,  (8. 
D.  N.  Y.  1904)  138  Fed.  73,  13  Am.  Bankr. 
Rep.  199;  In  re  Hintze,  (D.  C.  Mass.  1906) 
(34  Fed.  141,  13  Am.  Bankr.  Rep.  721;  In  re 
Sully.  (S.  D.  N.  Y.  1906)  142  Fed.  896,  15 
Am.  Bankr.  Rep.  304;  In  re  Billing,  (M.  D« 
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Ala.  liX)6)  145  Fed.  395,  17  Am.  Bankr.  Rep. 
80;  In  re  Belle  Fonrehe  First  Nat.  Bank,  (G. 

C.  A.  8th  Cir.  1907)  152  Fed.  64, 11  Ann.  Cae. 
365,  18  Am.  Bankr.  Rep.  266;  /n  rt  TuUy, 
(E.  D.  N.  Y.  1907)  166  Fed.  634,  19  Am. 
Bankr.  Rep.  604;  Altonwood  Park  Co.  r. 
Owynne,  (C.  C.  A. '2d  Cir.  1908)  160  Fed. 
448,  20  Am.  Bankr.  Rep.  31;  In  rt  Hecoz, 
(C.  C.  A.  8th  Cir.  1908)  164  Fed.  823,  21 
Am.  Bankr.  Rep.  314;  In  re  New  England 
Breeders'  Cluh,  <C.  C.  A.  Ist  Cir.  1909)  169 
Fed.  586,  22  Am.  Bankr.  Rep.  124,  revening 
(D.  C.  N.  H.  1908)  166  Fed.  517,  21  Am. 
Bankr.  Rep.  349. 

An  objection  to  the  jurisdiction  at  the 
court  to  adjudge  a  corporation  a  bankrupt 
may  be  taken  after  the  adjudication  has  been 
made,  by  an  application  to  set  it  aside,  where 
the  want  of  jurisdiction  did  not  appear  from 
the  pleadings ;  but  it  should  be  done  promptly 
after  the  facts  appear  from  the  evidence 
taken.    In  re  Niagara  Contracting  Co.,  (W. 

D.  N.  Y.  1904)  127  Fed.  782,  11  Am.  Bankr. 
Rep.  643. 

Prompt  action  is  necessary  on  an  appUca- 
tion  for  vacation;  and  one  who  fails  to  act 
within  a  reasonable  time  after  he  acquires 
knowledge  of  the  causes  on  which  he  intends 
to  rely  for  vacation  will  be  deemed  guilty  of 
laches.  In  re  Niagara  Contracting  Co.,  (W. 
D.  N.  Y.  1904)  127  Fed.  782,  11  Am.  Bankr. 
Rep.  643 ;  In  re  Urban,  etc..  Realty  Title  Co., 
<D.  C.  N.  J.  1904)  132  Fed.  140,  12  Am. 
Bankr.  Rep.  687;  In  re  Billing,  (M.  D.  Ala. 
1906)  145  Fed.  396,  17  Am.  Bankr.  Rep.  80; 
In  re  Belle  Fourche  First  Nat  Bank,  (C.  C. 


A.  8th  Cir.  1907)  162  Fed.  64,  11  Ann.  Cas. 
366,  18  Am.  Bankr.  Rep.  266;  Altonwood 
Park  Co.  v.  Gwynne,  (C.  C.  A.  2d  Cir.  1908) 
160  Fed.  448,  20  Am.  Bankr.  Rep.  31;  In  re 
Marion  Contract,  etc.,  Co.,  (W.  D.  Ky.  1909) 
166  Fed.  618,  22  Am.  Bankr.  Rep.  81. 

One  toho  has  actual  knowledge  of  the  insti- 
tution of  bankruptcy  proceedings  is  not  en- 
titled to  have  the  adjudication  set  aside,  after 
a  composition  has  been  confirmed,  merely  be- 
cause her  testator  was  not  named  as  a  part- 
ner in  the  proceeding.  In  re  Coe,  (S.  D.  N. 
Y.  1907)  167  Fed.  308,  19  Am.  Bankr.  Rep. 
618. 

Voluntary  proceedings,  —  A  creditor  cannot 
maintain  a  petition  to  vacate  an  adjudication 
on  a  petition  in  voluntary  bankruptcy  pro- 
ceedings. In  re  Ives,  (C.  C.  A.  6th  Cir.  1902) 
113  Fed.  911,  7  Am.  Bankr.  Rep.  692. 

Costa.  —  On  the  dismissal  or  a  petition  in 
involuntary  bankruptcy,  the  court  will  make 
such  order  as  to  the  costs  and  expenses  as 
the  facts  warrant.  In  re  Salaberry,  (N.  D. 
Cal.  1901)  107  Fed.  96,  6  Am.  Bankr!  Rep. 
847;  In  re  Morris,  (E.  D.  Pa.  1902)  116  Fed. 
691;  In  re  Haeseler-Kohlhoff  Carbon  Co.,  (E. 
D.  Pa.  1906)  136  Fed.  867;  In  re  Charles  W. 
Aschenbach  Co.,  (C.  C.  A.  2d  Cir.  1910)  183 
Fed.  306. 

Costs  will  be  allowed  to  an  alleged  bank- 
rupt, on  the  dismissal  of  an  involuntary  peti- 
tion against  him,  only  after  the  filing  of  his 
bill  of  costs  with  the  clerk  and  notice  to  the 
petitioning  creditors.  In  re  Haeseler-Kohl- 
hoff Carbon  Co.,  (E.  D.  Pa.  1906)  135  Fed. 
867,  14  Am.  Bankr.  Rep.  381. 


e  [Where  no  pleadings  filed.']  If  on  the  last  day  within  which  pleadings 
may  be  filed  none  are  filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge 
shall  on  the  next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition.   \_(1898)  30  Stat.  L.  651.'] 


Adjudication  by  default. -^  If  neither  the 
bankrupt  nor  any  of  his  creditors  appears  and 
pleads  in  opposition  to  the  petition,  it  becomes 
the  duty  of  the  judge,  on  the  day  following 
the  last  day  for  appearing  and  pleading  or 
as  soon  thereafter  as  practicable,  to  make  an 
adjudication  or  dismiss  the  petition.  Bray  f . 
Cobb,  (E.  D.  N.  C.  1898)  91  Fed.  102,  1  Am. 
Bankr.  Rep.  163 ;  In  re  Columbia  Real-Estate 
Co.,  (D.  C.  Ind.  1900)  101  Fed.  966,  4  Am. 
Biuokr.  Rep.  411;  In  re  American  Brewing 
Co.,  (C.  C.  A.  7th  Cir.  1902)  112  Fed.  762,  7 
Am.  Bankr.  Rep.  463;  Day  v.  Beck,  etc.. 
Hardware  Co.,  (C.  C.  A.  6th  Cir.  1902)  114 
Fed.  834,  8  Am.  Bankr.  Rep.  176;  In  re  Bil- 
ling, (M.  D.  Ala.  1906)  146  Fed.  396,  17  Am. 
Bankr.  Rep.  80. 

If  the  petition  contains  the  proper  allega- 
tions and  is  not  contested,  or  the  parties  con- 
testing withdraw  their  contest,  an  adjudica- 
tion follows  as  of  course,  and  is  bindinff  on 
all  parties  in  interest.  In  re  Billing,  (M.  D. 
Ala.  1906)  146  Fed.  396,  17  Am.  Bankr.  Rep. 
80. 

Creditors  may  not  be  deprived  of  their  right 
to  an  adjudication  on  the  ground  that  it  will 
not  benefit  them.  Matter  of  L.  Hee,  (D.  C. 
Hawaii  1904)   13  Am.  Bankr.  Rep.  8. 


£ffect  of  ad  judication.  —  An  adjudication 
of  involuntary  bankruptcy,  duly  entered  on 
default  for  want  of  an  answer  to  the  petition, 
is  as  binding  on  the  bankrupt  and  creditors 
as  one  entered  upon  a  hearing,  and  is  con- 
clusive of  the  commission  of  the  acts  of  bank- 
ruptcy charged  in  the  petition.  In  re  Ameri- 
can Brewing  Co.,  (C.  C.  A.  7th  Cir.  1902)  112 
Fed.  762,  7  Am.  Bankr.  Rep.  463. 

Default  does  not  change  nature  of  proceed- 
ing. —  The  default  of  the  defendant  to  a  peti- 
tion in  involuntary  bankruptcy,  through  fail- 
ure to  appear,  does  not  convert  the  proceed- 
ing into  one  of  voluntary  bankruptcy.  In  re 
L.  Humbert  Co.,  (N.  D.  la.  1900)  100  Fed. 
439,  4  Am.  Bankr.  Rep.  76;  In  re  Taylor,  (C. 
C.  A.  7th  Cir.  1900)  102  Fed.  728,  4  Am. 
Bankr.  Rep.  616. 

Court  cannot  adjudicate  on  admissions  and 
waiver  of  defendant.  —  On  a  petition  in  in- 
voluntary bankruptcy  there  can  be  no  adju- 
dication, or  reference  of  the  case  by  the  clerk 
to  the  referee,  on  a  written  admission  by  the 
respondent  of  the  acts  of  bankruptcy  charged, 
and  a  waiver  of  service  of  the  subpcena  and 
H)f  the  time  for  appearance.  In  re  L.  Hum- 
bert Co.,  (N.  D.  la.  1900)  100  Fed.  489,  4 
Am.  Bankr.  Rep.  76. 
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/  \Judgt  ohnnl  «-*-  reference  to  referee."]  If  the  judge  ii  absent  from  the 
difitricty  or  the  diviflion  of  the  district  in  which  the  petition  is  pending,  on  the 
next  day  after  the  last  day  on  which  pleadings  may  be  filed,  and  none  have 
been  filed  by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith  refer 
the  case  to  the  referee.   1(1898)  SO  Stat  L.  661.] 


Reference  on  absence  of  jnda».  —  If  the 
judge  of  the  court  of  bankruptcy  is  absent 
from  the  district,  or  the  division  of  the  dis- 
trict, in  which  the  petition  is  filed,  at  the 
time  of  its  filing,  the  clerk  should  forthwith 
refer  the  case  to  the  proper  referee.  In  re 
Murray,  (N.  D.  la.  1899)  96  Fed.  600,  3  Am. 
Bankr.  Rep.  601.  See  also  Gilbertson  v,  U. 
S.,  (G.  G.  A.  7th  Gir.  1909)  168  Fed.  672,  22 
Am.  Bankr.  Rep.  32. 

When  petition  may  be  referred.  —  The  clerk 
eannot  refer  a  petition  in  involuntary  bank- 
ruptcy to  the  referee  for  adjudication,  except 
in  cases  where  no  issue  is  made  by  the  bank- 
rupt or  any  creditor  tSipon  the  facts  averred 
in  the  petition,  and  where  the  judge  is  absent 
from  the  district  or  from  the  division  of  the 
strict  where  the  petition   is  filed,  on  ^e 


next  day  after  the  last  day  on  which  plead- 
ings may  be  filed.  In  re  lu  Humbert  Go.,  (N. 
D.  la.  1900)  100  Fed.  430,  4  Am.  Bankr.  Bep. 
76. 

Reference  by  deputy  derk.  —  Under  R.  S. 
see.  558,  4  Fed.  Stat.  Annot  74,  authoris- 
ing the  appointment  of  a  deputy  district 
court  clerk,  such  clerk  has  power  to  perform 
all  the  ministerial  acto  of  the  clerk,  including 
the  power  to  make  an  order  of  reference  on 
the  filing  of  a  bankruptoy  petition.  Gilbert- 
son  17.  U.  S.,  (G.  G.  A.  7th  Gir.  1009)  168 
Fed.  672,  22  Am.  Bankr.  Rep.  32. 

But  see  Bray  v.  Gobb,  (E.  D.  N.  G.  1808) 
91  Fed.  102,  1  Am.  Bankr.  Rep.  168,  wherein 
it  was  held  th&t  a  deputy  clerk  of  a  court  of 
bankruptcy  has  no  authority  to  refer  a  peti- 
tion in  bankruptcy  to  the  referee. 


g  in  earing  on  voltmiary  petition  —  aheence  of  judge.]  Upon  the  filing  of  a 
Toluntary  petition  the  judge  shall  hear  the  petition  and  make  the  adjudication 
or  dismiss  the  petition.  If  the  judge  is  absent  from  the  district,  or  the  division 
of  the  district  in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee.   1(1898)  SO  Stat.  L.  561.] 


Dismissal  before  adjudication.  —  Upon  the 
filing  of  a  voluntary  petition  in  bankruptcy, 
and  oefore  an  adjudication  thereon,  creditors 
may  move  to  set  the  petition  aside  or  dismiss 
it,  on  the  ground  that  the  court  has  no  juris- 
diction, the  residence  or  domicile  ofthe&btor 
being  in  another  district;  and  thereupon  the 
court  may  inquire  into  the  facts  of  jurisdic- 
tion, and  make  the  adjudication  or  dismiss 
the  petition,  according  to  the  result.  In  re 
Waxelbaum,  (S.  D.  N.  Y.  1899)  98  Fed.  689, 
H  Am.  Bankr.  Rep.  392. 

Dismissal  after  adjudication.  —  An  adjudi- 
cation of  bankruptoy  made  ev  parte  on  a  vol- 
untary petition  is  not  conclusive  on  creditors 
although  not  appealed  from;  and  they  may, 
by  petition,  ask  a  dismissal  of  the  proceed- 
ings upon  facts  appearing  on  the  bankrupts 
examination,  and  a  showing  that  the  court 
is  without  jurisdiction.  In  re  Garneau,  (C. 
C.  A.  7th  Cir.  1904)  127  Fed.  677,  11  Am. 
Bankr.  Rep.  679. 

When  proceedings  will  not  be  dismissed.  — 
Wliere  an  order  of  adjudication  has  been  en- 
tered, without  objection,  on  a  voluntary  peti- 
tion alleging  the  petitioner's  residence  within 


the  district,  and  the  court  has  proceeded  to 
administer  the  estate,  the  proceeding  will 
not  be  dismissed,  on  motion  of  a  judgment 
creditor,  on  the  ground  that  at  the  time  of 
the  application  the  bankrupt  had  not  resided 
in  the  district  for  the  required  period,  if  it 
appears  that  the  petition  was  filed  in  good 
faith  and  the  bankrupt  is  still  a  resident  of 
the  district,  but  in  such  case  the  order  of  ad- 
judication will  be  set  aside  and  a  new  one 
entered  as  of  a  later  date.  In  re  TuUy,  (E. 
D.  N.  T.  1907)  166  Fed.  634,  19  Am.  Bankr. 
Rep.  604. 

Effect  of  pendency  of  inTolvntary  petition. 
—  Where  a  bankrupt,  a^inst  whom  an  invol- 
untery  petition  is  pending,  files  a  voluntery 
petition,  notice  should  be  given  the  creditors 
who  fiM  the  invioluntery  petition  before 
proceeding  on  the  voluntery  one,  and  such 
steps  should  then  be  teken  with  respect  to  the 
two  petitions  as  appears  to  be  for  the  best 
interest  of  the  estete.  In  re  Dwyer,  (D.  G. 
N.  D.  1902)  112  Fed.  777,  7  Am.  Bankr.  Rep. 
632.  See  also  In  re  Waxelbaum,  (8.  D.  N.  Y. 
1899)  98  Fed.  689,  3  Am.  Bankr.  Rep.  392. 


Sbc.  19.  Jury  Tbialb.  —  a  [When  demandable  —  waiver.]  A  person 
against  whom  an  involuntary  petition  has  been  filed  shall  he  entitled  to  have  a 
tnal  by  jury,  in  respect  to  the  question  of  his  insolvency,  except  as  herein  other- 
wise provided,  and  any  act  of  bankruptcy  alleged  in  such  petition  to  have  been 
committed,  upon  filing  a  written  application  therefor  at  or  before  the  time 
within  which  an  answer  may  be  filed.     If  such  application  is  not  filed  within 
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Buch  time,  a  trial  by  jury  shall  be  deemed  to  have  been  waived.  \^(J.89S)  SO 
Stat  L.  651.] 

Sigbt  to  trial  by  Jury.  — The  only  issues 
on  which  a  person  against  whom  an  involun- 
tary petition  in  bankruptcy  has  been  filed  is 
cntitkd  of  riffht  to  a  jury  trial  are  with  re- 
spect to  his  insolvency,  and  the  commission 
of  the  acts  of  bankruptcy  with  which  he  is 
charged.  Elliott  r.  Toeppner,  (1902)  187  U. 
8.  327,  23  S.  Ct.  133,  47  U.  S.  (L.  ed.)  200, 
9  Am.  Bankr.  Rep.  60;  Simonson  v,  Sinshei- 
mer,  (C.  C.  A.  8th  Cir.  1900)  100  Fed.  426, 
3  Am.  Bankr.  Bep.  824;  In  re  Christensen, 
(N.  D.  la.  1900)  101  Fed.  802,  4  Am.  Bankr. 
Rep.  99;  Day  v.  Beck,  etc..  Hardware  Co.,  (C. 
C.  A.  5th  Cir.  1902)  114  Fed.  834,  8  Am. 
Bankr.  Rep.  176;  Morss  v.  Franklin  Coal  Co., 
(M.  D.  Pa.  1903)  126  Fed.  998,  11  Am. 
Bankr.  Rep.  423;  In  re  Neasmith,  (C.  C.  A. 
6th  Cir.  1906)  147  Fed.  160,  17  Am.  Bankr. 
Rep.  128;  Dokken  t\  Page,  (C.  C.  A.  8th 
Cir.  1906)  147  Fed.  438,  17  Am.  Bankr.  Rep. 
228;  Stephens  v.  Merchants'  Nat.  Bank,  (C. 
C.  A.  7th  Cir.  1907)  154  Fed.  341,  18  Am. 
Bankr.  Rep.  660;  Bernard  v.  Abel,  (C.  C.  A. 
9th  Cir.  1907)  156  Fed.  649,  19  Am.  Bankr. 
Rep.  383;  Schloss  t?.  Strellow,  (C.  C.  A.  3d 
Cir.  1907)  15&  Fed.  662,  19  Am.  Bankr.  Rep. 
369;  In  re  Harris,  (S.  D.  Ala.  1907)  156  Fed. 
876,  19  Am.  Bankr.  Rep.  204;  Buffalo  Mill- 
ing Co.  t*.  Lewisburg  Dairy  Co.,  (M.  D.  Pa. 
1908)  159  Fed.  319,  20  Am.  Bankr.  Rep.  279; 
In  re  Ward,  (D.  C.  N.  J.  1908)  161  Fed.  765, 
20  Am.  Bankr.  Rep.  482;  Carpenter  t*.  Cudd, 
(C.  C.  A.  4th  Cir.  1909)   174  Fed.  603. 

Right  to  jury  trial  absolute  where  it  exists. 
—  The  right  to  a  jury  trial,  on  written  appli- 
cation therefor,  for  the  purposes  specified  in 
section  19a,  is  absolute,  and  cannot  be  with- 
held at  the  discretion  of  the  court.  In  that 
respect  it  differs  from  the  trial  of  an  issue 
out  of  chancery,  which  the  court  of  equity  is 
not  bound  to  grant,  nor  bound  by  the  verdict 
if  such  trial  be  granted.  The  court  cannot, 
as  the  chancellor  may,  enter  judgment  con- 
trary to  the  verdict;  but  the  verdict  may  be 
Bet  aside,  or  the  judgment  may  be  reversed 
for  error  of  law,  as  in  common-law  cases. 
Elliott  V.  Toeppner,  (1902)  187  U.  S.  327, 
23  S.  Ct.  133,  47  U.  S.  (L.  ed.)  200,  9  Am. 
Bankr.  Rep.  54. 

Who  may  demand  jury  trial,  —  The  right 
to  a  jury  trial  of  the  question  of  an  involun- 
tary bankrupt's  insolvency,  and  of  alleged 
acts  of  bankruptcy,  is  limited  to  the  bank- 
rupt; and  it  cannot  be  extended  to  interven- 
ing creditors  contesting  such  issues.  In  re 
Hersikopf,  (C.  C.  A.  9th  Cir.  1903)  121  Fed. 
544,  9  Am.  Bankr.  Rep.  746. 

Time  to  make  demand,  —  In  a  case  of  in- 
voluntary bankruptcy  a  demand  for  a  trial 
by  jury,  as  to  the  commission  of  the  acts  of 
bankruptcy  alleged,  and  the  fact  of  solvency, 
must  be  made  by  the  debtor  at  or  before  the 
expiration  of  the  time  allowed  for  an  answer, 
unless  the  time  is  extended  by  the  court. 
Bray  v.  Cobb,  (E.  D.  N.  C.  1898)  91  Fed.  102, 
1  Am.  Bankr.  Rep.  163. 

Submission  of  questions  Incidental  to  insol- 
vency —  Question  as  to  partnership.  —  The 
respondent    in    proceedings    in    involuntary 
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bankruptcy  is  entitled  to  go  to  the  jury  upon 
everything  affecting  the  question  of  his  sol- 
vency; and  where  a  determination  of  an  issue 
as  to  whether  he  was  a  partner,  as  charged, 
decides  the  question  of  his  solvency,  such 
issue  must  be  submitted  to  a  jury.  Buffalo 
Milling  Co.  v.  Lewisburg  Dairy  Co.,  (M.  D. 
Pa.  1908)  169  Fed.  319,  20  Am.  Bankr.  Rep. 
279. 

But  in  In  re  Neasmith,  (C.  C.  A.  6th  Cir. 
1906)  147  Fed.  160,  17  Am.  Bankr.  Rep.  128, 
it  was  held  that  on  an  involuntary  bank- 
ruptcy petition  against  the  members  of  an 
insolvent  partnership,  the  question  whether 
one  of  the  alleged  partners  was  in  fact  a 
member  of  the  firm  is  not  a  question  which 
should  be  submitted  to  a  jury. 

Am^yunt  of  indebtedness  and  valuation  of 
property.  —  An  issue  as  to  the  insolvency  of 
an  alleged  bankrupt  involves,  as  elements,  the 
questions  of  the  amount  of  his  indebtedness, 
and  the  fair  valuation  of  his  property,  both 
of  which  he  is  entitled  to  have  determined  by 
a  jury;  and  the  court  cannot  make  a  prelimi- 
nary finding  as  to  the  validity  and  amount 
of  the  claims  of  certain  creditors  which  will 
be  conclusive  on  the  jury  upon  the  trial  of 
such  issue.  Schloss  v,  Strellow,  (C.  C.  A. 
3d  Cir.  1907)  156  Fed.  662,  19  Am.  Bankr. 
Rep.  359. 

Trial  according  to  common  law.  —  When, 
on  an  issue  of  fact  as  to  the  existence  of 
ground  for  adjudication,  a  jury  trial  is  de- 
manded as  of  right,  the  trial  proceeds  ac- 
cording to  the  course  of  common  law.  El- 
liott V.  Toeppner,  (1902)  187  U.  S.  327,  23 
S.  Ct.  133,  47  U.  S.  (L.  ed.)  200,  9  Am. 
Bankr.  Rep.  54;  Duncan  v,  Landis,  (C.  C.  A. 
3d  Cir.  1901)  106  Fed.  830,  5  Am.  Bankr. 
Rep.  649;  In  re  Ward,  (D.  C.  N.  J.  1908)  161 
Fed.  756,  20  Am.  Bankr.  Rep.  482. 

Burden  of  proof.  —  On  a  trial  by  jury  the 
burden  of  proving  insolvency  was  on  the  peti- 
tioners. McGowan  r.  Ejiittel,  (C.  C.  A.  3d 
Cir.  1906)  137  Fed.  453, 16  Am.  Bankr.  Rep.  1. 

A  motion  by  both  parties  for  a  peremptory 
instruction  is  equivalent  to  a  request  for  a 
finding  of  the  facts  by  the  court,  and,  if  the 
court  directs  a  verdict  for  one  of  the  parties, 
both  are  concluded  by  the  facts  thereby  found. 
Bradlev  Timber  Co.  v.  White,  (C.  C.  A.  6th 
Cir.  1903)  121  Fed.  779,  10  Am.  Bankr.  Rep. 
329. 

Waiver  of  right  to  jury  trial  —  Failure  to 
demand,  —  The  failure  of  an  alleged  involun- 
tary bankrupt  to  formally  apply  for  a  jury, 
in  writing,  at  or  before  the  time  when  an  an- 
swer is  required,  operates  as  d  waiver  of  the 
statutorv  right  to  a  trial  by  jury.  Bray  v, 
Cobb,  (E.  D.  N.  C.  1898)  91  Fed.  102,  1  Am. 
Bankr.  Rep.  153;  Oil  Well  Supply  Co.  v. 
Hall,  (C.  C.  A.  4th  Cir.  1904)  128  Fed.  876, 
11  Am.  Bankr.  Rep.  738;  In  re  Neasmith, 
(C.  C.  A.  6th  Cir.  1906)  147  Fed.  160,  17  Am. 
Bankr.  Rep.  128. 

Waiver  by  admissions  made  in  answer, — 
The  statute  does  not  entitle  an  alleged  bank- 
rupt to  a  jury  trial  where  by  his  answer  he 
adinits  his  insolvency  and  the  commission  of 
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the  alleged  acts  of  bankruptcy,  but  alleges 
that  he  is  not  amenable  to  bankruptcy  pro- 
ceedings because  chiefly  engaged  in  farming. 
Stephens  v.  Merchants'  Nat.  Bank,  (C.  C.  A. 
7th  Cir.  1907)  154  Fed.  341,  18  Am.  Bankr. 
Rep.  560. 

Failure  to  deny  eommi99ion  of  act  of  hank- 
ruptcy.  —  In  the  case  of  a  petition  in  involun- 
tary bankruptcy  alleging  the  making  of  a 


genera]  assignment  for  creditors,  where  the 
defense  set  up  by  the  debtor  is  that  the  peti- 
tioning creditors  are  estopped,  by  their  con- 
duct, with  reference  to  the  assignment,  to 
maintain  a  petition  based  thereon,  he  is  not 
entitled  to  a  trial  by  jury.  Simonson  v,  Sin- 
sheimer,  (C.  C.  A.  6th  Cir.  1900)  100  Fed 
426,  3  Am.  Bankr.  Rep.  824. 


6  [^Attendance  of  jury  —  certifying  case  to  other  covxtJ]  If  a  jury  is  not 
in  attendance  upon  the  court,  one  may  be  specially  summoned  for  the  trial,  or 
the  case  may  be  postponed,  or,  if  the  ease  is  pending  in  one  of  the  district  courts 
within  the  jurisdiction  of  a  circuit  court  of  the  United  States,  it  may  be 
certified  for  trial  to  the  circuit  court  sitting  at  the  same  place,  or  by  consent  of 
parties  when  sitting  at  any  other  place  in  the  same  district,  if  such  circuit  court 
has  or  is  to  have  a  jury  first  in  attendance.  [{1898)  SO  Stai.  L,  55i.] 

c  [Laws  as  to  jury  trials  applicaJble,']  The  right  to  submit  matters  in  con- 
troversy, or  an  alleged  offense  under  this  Act,  to  a  jury  shall  be  determined  and 
enjoyed,  except  as  provided  by  this  Act,  according  to  the  United  States  laws  now 
in  force  or  such  as  may  be  hereafter  enacted  in  relation  to  trials  by  jury. 
[(1898)  SO  Stat.  L.  55i.] 


Submission  of  matters  in  controyersy  to 
jury.  —  The  submission  of  issues  of  fact  to 
a  jury  in  an  involuntary  bankruptcy  proceed- 
ing, under  section  19c,  is  within  the  discre- 
tion of  the  judge  of  the  bankruptcy  court,  and 
the  verdict  returned  is  wholly  advisory.  In  re 
Rude,  (D.  C.  Ky.  1000)  101  Fed.  806,  4  Am. 
Bankr.  Rep.  319;  Morss  v,  Franklin  Coal 
Co.,  (M.  D.  Pa.  1903)    125  Fed.  998,  11  Am. 


Bankr.  Rep.  423 ;  Oil  WeU  Supply  Co.  v.  Hall, 
(C.  C.  A.  4th  Cir.  1904)  128  Fed. '875,  11 
Am.  Bankr.  Rep.  738;  In  re  Neasmith,  (C. 
C.  A.  6th  Cir.  1906)  147  Fed,  160,  17  Am. 
Bankr.  Rep.  128;  Carpenter  v.  Cudd,  (4th 
Cir.  1909)  174  Fed.  603,  98  C.  C.  A.  449; 
In  re  Wakefield,  (N.  D.  Cah  1910)  182  Fed. 
247. 


Sbc.  20.  Oaths,  Affirmations.  —  a  [Who  may  administer.']  Oaths  re- 
quired by  this  Act,  except  upon  hearings  in  court,  may  be  administered  by 

(1)  referees;  [(  1898)  SO  Stai.  L.  551.'] 

(2)  [Authorized  officers.]  officers  authorized  to  administer  oaths  in  proceed- 
ings before  the  courts  of  the  United  States,  or  under  the  laws  of  the  State  where 
the  same  are  to  be  taken ;  and  [{1898)  SO  Stat  L.  561.] 

Verification  before  attorney  for  affiant.— 
It  has  been  held  that  it  is  not  a  valid  objec- 
tion to  the  proof  of  a  claim  against  the  es- 
tate of  a  bankrupt,  that  the  officer  taking 
tne  verification  thereof  is  the  creditor's  at- 
torney. In  re  Kimball,  (D.  C.  Mass.  1899) 
100  Fed.  777,  4  Am.  Bankr.  Rep.  144. 

But  see  /n  re  Brumelkamp,  (N.  D.  N.  Y. 
1899)  95  Fed.  814,  2  Am.  Bankr.  Rep.  318, 
wherein  it  was  held  that  the  verification  of 
the  petition  and  schedules  were  defective  in 
that  they  were  made  before  a  notary  public 
who  was  the  attorney  of  the  bankrupt. 

But  the  fact  that  the  notary,  before  whom 
the  oath  was  taken,  subsequentlv  becomes  the 
affiant's  attorney,  does  not  invalidate  the  veri- 
fication. In  re  Kindt,  (8.  D.  la.  1900)  98 
Fed.  403,  3  Am.  Bankr.  Rep.  443. 

A  justice  of  the  peace,  if  authorised  by  the 
state  law  to  take  acknowledgments,  may  take 
the  acknowledgment  of  a  creditor  to  a  letter 
of  attorney  to  be  used  in  the  selection  of  a 
trustee.  In  re  Roy,  (W.  D.  N.  Y.  1910)  185 
Fed.  551,  26  Am.  Bankr.  Rep.  4. 


A  notary  public  is  an  officer  authorized  to 
administer  oaths  in  proceedings  in  the  courts 
of  the  United  States  by  Act  of  Aug.  15, 
1876,  c.  304,  19  SUt.  L.  206,  5  Fed.  Stat. 
Annot.  379;  and  an  oath  taken  before  him  is 
sufficiently  authenticated,  prima  facie,  by 
what  purport  to  be  the  notary's  official  sig- 
nature and  seal,  although  made  in  a  different 
state  from  that  in  which  the  proceedings  are 
pending,  and  without  regard  to  the  special 
requirements  of  the  state  statutes.  In  re 
Pancoast,  (E.  D.  Pa.  1904)  129  Fed.  643,  12 
Am.  Bankr.  Rep.  276.  See  also  In  re  Kindt, 
(S.  D.  la.  1900)  98  Fed.  403,  3  Am.  Bankr. 
Rep.  443;  In  re  Kimball,  (D.  C.  Mass.  1899) 
100  Fed.  777,  4  Am.  Bankr.  Rep.  144. 

A  notary's  certifioate  of  acknowledgment 
to  the  power  of  attorney  to  a  proxy  of  the 
bankrupt's  creditor  is  sufficient,  though  hav- 
ing no  venue,  where  it  complies  with  form 
No.  21.  In  re  Henschel,  (C.  C.  A.  2d  Cir. 
1902)  113  Fed.  443,  7  Am.  Bankr.  Rep.  662, 
reversing  (S.  D.  N.  Y.  1901)  109  Fed.  861,  6 
Am.  Bankr.  Rep.  305. 
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(3)  [Diplomatic  or  consular  officers,']  diplomatic  or  consular  officers  of 
the  United  States  in  any  foreign  country.  [(1898)  SO  Stat.  L.  BSZ,] 

Diplomatic  and  consular  officers.  —  An  ac-  of  a  creditor's  claim  before  the  referee.    In  re 

knowledgment  of  a  power  of  attorney  before  Sugenheimer,    (S.  D.  N.  Y.    1899)    91   Fed. 

a  diplomatic  or  consular  officer  in  a  foreign  744,  1  Am.  Bankr.  Rep.  425. 
oonntry  is  sufficient  to  authorize  the  proof 

b  [Affirmaiions,']  Any  person  conscientiously  opposed  to  taking  an  oath 
may,  in  lieu  thereof,  affirm.  Any  person  who  shall  affirm  falsely  shall  be 
punished  as  for  the  making  of  a  false  oath.  [(1898)  SO  Stat.  L.  552.'] 

Sbc.  21.  Evidence. — :a  [Compulsory  attendance  of  imtnssses.]  A  court 
of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt,  or  creditor,  by 
order  require  any  designated  person,  including  the  bankrupt  and  his  wife,  to 
appear  in  court  or  before  a  referee  or  the  judge  of  any  State  court,  to  be 
examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose  estate 
is  in  process  of  administration  under  this  Act:  [(Amended  190 S)  S2  Stat.  L. 
798.] 

CrosS'reference :    As  to 

Examination    of    bankrupt,    see    section 
la  (9),  supray  p.  524. 

Purpose  of  examination  —  For  trustees 
information.  —  The  examination  of  a  witness 
by  the  trustee,  under  section  21o,  is  taken 
solely  for  his  information  to  enable  him  to  act 
intelligently  in  the  premises,  and  to  take  such 
steps  as  may  be  necessary  for  the  protection 
and  preservation  of  the  estate.  In  re  Fixen, 
(S.  D.  Cal.  1899)  96  Fed.  748,  2  Am.  Bankr. 
Rep.  822;  In  re  Cobb,  (D.  C.  Mass.  1901)  7 
Am.  Bankr.  Rep.  104. 

For  discovery.  —  The  provisions  of  the 
Bankruptcy  Act  authorizing  the  examination 
of  third  persons  as  witnesses  in  bankruptcy 
proceedings,  and  requiring  them  to  prodiice 
books  and  documents  when  called  for,  are  in- 
tended to  enable  creditors  to  find  grounds  of 
opposition  to  the  bankrupt's  discharge,  if 
any  exist,  and  to  enable  the  trustee  to  dis- 
cover assets  of  the  estate  which  may  be  ap- 
plied to  the  payment  of  the  bankrupt's  debts. 
In  re  Horgan,  (C.  C.  A.  2d  Cir.  1899)  98 
Fed.  414,  3  Am.  Bankr.  Rep.  263.  In  re 
Bryant,   (M.  D.  Pa.  1911)    188  Fed.  630. 

The  examination  ia  not  intended  as  a  means 
of  producing  testimony,  pertinent  to  issues 
on  trial,  and  is  not  directed  to  a  defined  issue 
between  parties.  In  re  Fixen,  (S.  D.  Cal. 
1899)  98  Fed.  766,  2  Am.  Bankr.  Rep.  822; 
In  re  Wiksox,  (C.  C.  A.  2d  Cir.  1900)  109 
Fed.  628,  6  Am.  Bankr.  Rep.  362 ;  Matter  of 
Adler,  (E.  D.  La.  1908)  21  Am.  Bankr.  Rep. 

Who  may  be  ezammed.  —  In  accordance 
with  the  provisions  of  section  21a,  any  com- 
petent witness,  including  the  bankrupt  and 
his  wife,  may  bte  examined  concerning  the 
acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration. 
In  re  Cliffe,  (E.  D.  Pa.  1899)  97  Fed.  640, 
8  Am.  Bankr.  Rep.  267;  In  re  MeCormick, 
(8.  D.  N.  Y.  1899)  97  Fed.  666,  3  Am.  Bankr. 
Rep.  340;  In  re  Sumner,  (E.  D.  N.  Y.  1900) 
101  Fed.  224,  4  Am.  Bankr.  Rep.  123 ;  In  re 
Carley,   (D.  C.  Ky.  1901)    106  Fed.  862,  6 


Am.  Bankr.  Rep.  664;  People's  Bank  t'. 
Brown,  (C.  C.  A.  3d  Cir.  1902)  112  Fed.  662, 
7  Am.  Bankr.  Rep.  476;  In  re  Pursell,  (D.  C. 
Conn.  1902)  114  Fed.  371,  8  Am.  Bankr.  Rep. 
96;  In  re  Hemstreet,  (N.  D.  Ia.  1902)  117 
Fed.  668,  8  Am.  Bankr.  Rep.  760;  In  re  Wil- 
liams, (W.  D.  Tenn.  1903)  123  Fed.  321,  10 
Am.  Bankr.  Rep.  638;  In  re  Watkinson,  (£. 
D.  Pa.  1904)  130  Fed.  218,  12  Am.  Bankr. 
Rep.  370;  In  re  Andrews,  (D.  C.  Mass.  1904) 
130  Fed.  383,  12  Am.  Bankr.  Rep.  267 ;  In  re 
Sutter,  (S.  D.  N.  Y.  1904)  131  Fed.  664,  11 
Am.  Bankr.  Rep.  632;  In  re  Abbey  Press,  (CL 
C.  A.  2d  Cir.  1904)  134  Fed.  61,  13  Am. 
Bankr.  Rep.  11;  In  re  Fellerman,  (S.  D.  N. 
Y.  1906)  149  Fed.  244,  17  Am.  Bankr.  Rep. 
786;  Smith  v.  Au  Gres  Tp.,  (C.  C.  A.  6th  Cir. 
1906)  160  Fed.  267,  17  Am.  Bankr.  Rep.  746; 
In  re  Marcus,  (D.  C.  Vt.  1908)  160  Fed.  229, 
20  Am.  Bankr.  Rep.  397;  In  re  Alper,  (S.  D. 
X.  Y.  1907)  162  Fed.  207,  19  Am.  Bankr. 
Rep.  612. 

The  ewamination  of  the  bankrupt  has  been 
considered  under  section  7a  (9)  ;  therefore  the 
annotation  following  is  confined  to  the  ex- 
amination of  third  persons. 

Right  to  have  examination  discretionary,  — 
While  the  statute  authorizes  the  court,  on  a 
creditor's  application,  to  summon  a  third  per- 
son for  examination  regarding  the  affairs  or 
estate  of  a  bankrupt,  it  does  not  give  a  cred- 
itor an  unqualified  right  to  demand  the  issu- 
ance of  such  a  summons,  the  awarding  of 
which  is  in  all  cases  discretionary.  In  re 
Andrews,  (D.  C.  Mass.  1904)  130  Fed.  383. 

Epfamination  of  claimant  against  estate.  — 
A  party  in  interest,  objecting  to  the  allow- 
ance of  a  claim  proved  against  the  estate  of 
a  bankrupt,  is  entitled,  in  support  of  his  ob- 
jection, to  examine  the  claimant  and  other 
witnesses,  if  their  attendance  can  be  secured 
without  embarrassing  delay.  In  re  Sumner, 
(E.  D.  N.  Y.  1900)  101  Fed.  224,  4  Am. 
Bankr.  Rep.  123. 

Adverse  claimant  may  he  examined  irre- 
spective of  where  he  may  he  sued.  —  The 
provisions  of  the  Bankruptcy  Act  determin- 
mg  the  forum  in  which  suits  by  a  trustee  in 
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bankruptcy  against  an  adverse  claimant  may 
be  brought,  do  not  in  any  way  limit  the  right 
of  the  trustee  to  examine  any  competent  wit- 
ness concerning  the  acts,  conduct,  or  prop- 
erty of  the  baiScrupt;  and  he  may  examine  a 
creditor,  whose  claim  he  disputes,  concerning 
the  extent  and  nature  of  the  bankrupt's  al- 
leged indebtedness  to  him,  without  regard  to 
the  question  as  to  what  court,  federal  or 
state,  would  have  jurisdiction  of  the  trustee's 
suit  against  such  creditor  if  he  should  decide 
to  sue.  In  re  Cliffe,  (E.  D.  Pa.  1899)  97 
Fed.  640,  3  Am.  Bankr.  Rep.  25/. 

Ewamination  of  secured  creditor.  —  Where 
a  bankruptcy  proceeding  has  been  referred 
generally  to  the  referee,  he  has  jurisdiction 
to  order  a  secured  creditor  to  appear  before 
him  for  examination.  In  re  Abbey  Press,  (C. 
G.  A.  2d  Cir.  1904)  134  Fed.  51,  13  Am. 
Bankr.  Rep.  11. 

Trustee  in  insolvency  proceedings,  —  A 
trustee  in,  bankruptcy  may  require  the  exam- 
ination of  a  trustee  in  insolvency  appointed 
under  the  state  laws  more  than  four  months 
before  the  conmiencement  of  the  bankruptcy 
proceedings,  concerning  the  disposition  made 
by  him  of  the  bankrupt's  assets.  In  re  Pur- 
sell,  (D.  C.  Conn.  1902)  114  Fed.  371,  8  Am. 
Bankr.  Rep.  96. 

A  bankrupt's  husband  cannot  be  compelled 
to  testify  without  payment  to  him  of  his  law- 
ful fees.  In  re  Marcus,  (D.  C.  Vt.  1908)  160 
Fed.  229,  20  Am.  Bankr.  Rep.  397. 

Waiver  of  objection  to  subpasna,  —  Where 
a  witness  appeared  for  examination  before  a 
referee  in  bankruptcy,  without  objection  on 
the  ground  that  the  subpoena  was  not  sealed, 
it  was  held  that  the  defect  was  waived.  In  re 
Abbey  Press,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  51,  13  Am.  Bankr.  Rep.  11. 

Need  not  be  a  suit  pending,  —  It  is  not 
necessary  to  the  ordering  of  such  an  exam- 
ination that  there  should  be  a  suit  pending  by 
or  against  the  bankrupt  or  his  estate.  In  re 
Fixen,  (S.  D.  Cal.  1899)  96  Fed.  748,  2  Am. 
Bankr.  Rep.  822. 

Examination  of  books  and  papera.  —  The 
right  to  examine  witnesses,  under  section  21a, 
includes  the  right  to  examine  such  books  and 
written  instruments  as  relate  to  the  acts,  con- 
duct, or  property  of  the  bankrupt,  and  are 
under  the  control  or  in  the  possession  of 
the  witness.  In  re  Fixen,  (S.  I>.  Cal.  1899) 
96  Fed.  748,  2  Am.  Bankr.  Rep.  822;  In  re 
Hark,  (E.  D.  Pa.  1905)  136  Fed.  986,  14  Am. 
Bankr.  Rep.  624;  In  re  Hess,  (E.  D.  Pa. 
1905)  136  Fed.  988,  14  Am.  Bankr.  Rep.  826; 
In  re  Sully,  (S.  D.  N.  Y.  1905)  142  Fed.  895, 
16  Am.  Bankr.  Rep.  304;  In  re  Davis  Tailor- 
ing Co.,  (D.  C.  N.  J.  1906)  144  Fed.  285,  16 
Am.  Bankr.  Rep.  486;  In  re  Wheeler,  (C.  C. 
A.  2d  Cir.  1907 )  168  Fed.  603,  19  Am.  Bankr. 
Rep.  461,  reversing  (D.  C.  Conn.  1907)  18 
Am.  Bankr.  Rep.  421;  In  re  U.  8.  Graphite 
Co.,  (E.  D.  Pa.  1908)  161  Fed.  683,  20  Am. 
Bankr.  Rep.  280. 

Relevancy  for  court  to  determine.  —  A  wit- 
ness cannot  refuse  to  produce  the  books  and 
papers  called  for,  or  to  answer  questions  re- 
lating thereto,  on  the  ground  that  they  con- 
tain nothing  relating  to  the  bankrupt's  prop- 
erty^  as  this  matter  is  not  left  to  the  opinion 


of  the  witness,  but  must  be  determined  by  the 
court.  In  re  Fixen,  (S.  D.  Cal.  1899)  96 
Fed.  748,  2  Am.  Bankr.  Rep.  822. 

Examination  asked  in  bad  faith  will  he 
denied.  —  An  application  by  a  creditor  for 
leave  to  examine  the  books  of  a  bankrupt,  in 
the  hands  of  his  trustee,  should  be  denied 
where  it  fairly  appears  that  it  is  not  made 
in  good  faith  in  his  own  interest,  but  in  the 
interest  of  one  who  is  not  a  creditor  and 
who  has  no  right  to  such  examination.  In  re 
Sully,  (S.  D.  N.  Y.  1906)  142  Fed.  895,  15 
Am.  Bankr.  Rep.  304. 

Application  for  examination  —  Who  may 
apply.  —  The  application  for  the  examination 
of  a  witness,  under  section  21a,  may  be  made 
by  any  officer,  the  bankrupt,  or  a  creditor. 
In  re  Jehu,  (N.  D.  la.  1899)  94  Fed.  638,  2 
Am.  Bankr.  Rep.  498;  In  re  Howard,  (N.  D. 
Cal.  1899)  96  Fed.  416,  2  Am.  Bankr.  Rep. 
582;  In  re  Walker,  (D.  C.  N.  D.  1899)  96 
Fed.  660,  3  Am.  Bankr.  Rep.  36;  In  re  Fixen, 
<S.  D.  Cal.  1899)  96  Fed.  748,  2  Am.  Bankr. 
Rep.  822;  In  re  Horgan,  (C.  C.  A.  2d  Cir. 
1899)  98  Fed.  414,  3  Am.  Bankr.  Rep.  253; 
In  re  Andrews,  (D.  C.  Mass.  1904)  130  Fed. 
383,  12  Am.  Bankr.  Rep.  267;  In  re  Alphin, 
etc..  Cotton  Co.,  (E.  D.  Ark.  1904)  131  Fed. 
824,  12  Am.  Bankr.  Rep.  663;  In  re  Abbey 
Press,  (C.  C.  A.  2d  Cir.  1904)  134  Fed.  61, 
13  Am.  Bankr.  Rep.  11;  In  re  Fleischer,  (S. 
D.  N.  Y.  1907)  161  Fed.  81,  18  Am.  Bankr. 
Rep.  194;  In  re  Kuffler,  (E.  D.  N.  Y.  1907) 
163  Fed.  667,  18  Am.  Bankr.  Rep.  587 ;  In  re 
U.  S.  Graphite  Co.,  (E.  D.  Pa.  1908)  161 
Fed.  583,  20  Am.  Bankr.  Rep.  280;  In  re  Rob- 
inson, (D.  C.  Minn.  1910)  179  Fed.  724;  In 
re  Thompson,  ( W.  D.  Pa.  1910)  179  Fed.  874. 

Any  creditor  may  apply  for  emamination. — 
At  the  first  meeting  of  creditors,  in  a  proceed- 
ing in  bankruptcy,  any  person  who  is  actually 
a  creditor  of  the  bankrupt,  and  whose  debt  is 
provable  under  the  Act,  is  entitled  to  exam- 
ine the  ^bankrupt,  although  he  has  not  made 
formal  proof  of  his  claim;  and  the  fact  that 
his  name  is  included  in  the  bankrupt's  Ust 
of  creditors  will  be  prima  facie  sufficient  evi- 
dence of  his  having  a  provable  debt^  In  re 
Walker,  (D.  C.  N.  D.  1899)  96  Fed.  660,  3 
Am.  Banlcr.  Rep.  36. 

'Formal  application  unnecessary. — An  order 
made  by  a  referee  in  bankruptcy,  at  the  in- 
stance of  the  trustee,  requiring  a  designated 
person  to  appear  and  be  examined  as  a  wit- 
ness concerning  the  acts,  conduct,  and  prop- 
erty of  the  bankrupt,  is  valid  without  a 
formal  application  showing  what  questions 
are  to  be  asked  upon  the  examination,  or  as 
to  what  particular  facts  the  witness  is  to  be 
interrogated.  The  simple  application  or  de- 
mand of  the  trustee  for  such  an  order  is  all 
that  is  required  to  support  it.  In  re  Howard, 
(N.  D.  Cal.  1899)  96  Fed.  416,  2  Am.  Bankr. 
Rep.  682. 

Andllary  jurisdiction.  —  A  United  States 
District  Court  has  ancillary  jurisdiction  to 
order  the  examination  of  witnesses,  under  sec- 
tion 21a,  in  aid  of  a  proceeding  pending  in 
another  district.  Elkus,  Petitioner,  (1910) 
216  U.  S.  116,  30  S.  Ct.  377  {relying  on 
Babbitt  v.  Dutcher.  (1910)  216  U.  8.^102, 
30  S.  Ct.  372) ;  In  re  Sutter,  (8.  D.  N,  Y, 
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1904)  181  Fed.  854,  11  Am.  Bankr.  Rep.  682; 
In  re  RobinBon,  (D.  C.  Minn.  1910)  179  Fed. 
724.  And  see  also,  as  to  the  right  to  take 
depositions  of  witnesses  residing  out  of  the 
district,  the  annotation  nnder  subdivision  5 
of  this  section,  infra,  p.  692. .  As  to  the  risht 
to  exercise  ancillary  jurisdiction  generally, 
see  section  2  <20)  and  the  annotation  there- 
under, supra,  p.  480. 

Where  it  is  sought  to  examine  a  resident  of 
another  state,  in  support  of  a  creditor's  speci- 
fioaikms  of  objection  to  a  bankrupt's  dis- 
charge, an  application  for  an  order  requiring 
the  witness  to  appear  before  a  referee  in 
bankruptcy  and  submit  to  examination  should 
be  made  to  the  federal  District  Court  of  the 
district  wherein  the  witness  resides.  In  re 
Robinson,  (D.  C.  Minn.  1910)  170  Fed.  724. 

Notice  of  examination.  —  No  notice  need  be 
given  to  the  bankrupt  of  the  examination  of 
a  nfitness  by  the  trustee,  under  section  21a. 
In  re  Cobb,  (D.  C.  Mass.  1901)  7  Am.  Bankr. 
Rep.  104. 

Where  a  claimant  against  the  bankrupt 
estate  had  no  notice,  at  the  time  of  the  ex- 
amination of  the  bankrupt  and  other  wit- 
nesses, that  the  evidence  taken  thereon  would 
be  used  against  him  on  the  hearing  of  his 
claim,  it  was  held  that  such  evidence  was  in- 
admissible against  him.  In  re  Hersey,  (N.  1). 
la.  1909)  171  Fed.  1004,  22  Am.  Bankr.  Rep. 
863.  See  also  the  annotation  imder  section 
67rf. 

Conduct  of  ezamination.  —  As  a  general 
rule  the  examination  must  be  confined  to  an 
inquiry  as  to  the  acts,  conduct,  and  property 
of  the  bankrupt;  and  while  the  scope  of  such 
examination  is  neoessarilv  broad,  and  consid- 
erable latitude  must  be  allowed,  matter  which 
is  clearly  immaterial  and  irrelevant  should  be 
excluded.  In  re  Foerst,  (S.  D.  N.  Y.  1899) 
93  Fed.  190,  1  Am.  Bankr.  Rep.  269;  In  re 
Howard,  (N.  D.  Cal.  1899)  95  Fed.  416,  2 
Am.  Bankr.  Rep.  582;  In  re  Hayden,  (S.  D. 
Fla.  1899)  96  Fed.  199,  1  Am.  Bankr.  Rep. 
670;  In  re  Fixen,  (S.  D.  Cal.  1899)  96  Fed. 
748,  2  Am.  Bankr.  Rep.  822;  In  re  Horgan, 
(C.  C.  A.  2d  Cir.  1899)  98  Fed.  414,  3  Am. 
Bankr.  Rep.  253;  In  re  Brundage,  (N.  D.  la. 
1900)  100  Fed.  613,  4  Am.  Bankr.  Rep.  47; 
In  re  Carley,  (D.  C.  Ky.  1901)  106  Fed.  862, 
5  Am.  Bankr.  Rep.  554;  In  re  Pursell,  (D.  C. 
Conn.  1902)  114  Fed.  371,  8  Am.  Bankr.  Rep. 
96;  In  re  Williams,  (W.  B.  Tenn.  1903)  123 
Fed.  321,  10  Am.  Bankr.  Rep.  538;  In  re 
Romine,  (N.  D.  W.  Va.  1Q05)  138  Fed.  837, 
14  Am.  Bankr.  Rep.  785;  In  re  Reid,  (E.  D. 
Mich.  1906)  155  Fed.  933,  17  Am.  Bankr. 
Rep.  477 ;  In  re  Wheeler,  ( C.  C.  A.  2d  Cir. 
1907)  158  Fed.  603,  19  Am.  Bankr.  Rep.  461; 
In  re  Ruos,  (E.  D.  Pa.  1908)  169  Fed.  262, 
20  Am.  Bankr.  Rep.  281 ;  U.  S.  17.  Wechsler, 
(S.  D.  N.  Y.  1905)  16  Am.  Bankr.  Rep.  1; 
In  re  Walton,  1  Nat.  Bankr.  N.  633;  In  re 
Pittner,  2  Nat.  Bankr.  N.  915. 

Ordinarily  the  eaaminaiion  is  made  by  the 
trustee,  and  after  his  appointment  a  creditor 
should  apply  to  him.  It  the  trustee  refuses 
to  undertake  the  examination,  the  creditor 
may  apply  to  the  court  for  an  order  direct- 
ing him  to  do  so.  To  order  the  trustee  to 
examine  is  manifestly  a  matter  of  discretion! 


Doubtless  the  creditor  may  apply  to  the  court 
in  order  to  carry  on  the  examination  him- 
self, but  th«  court  is  not  wholly  without  dis- 
cretion to  refuse  the  application.  The  ex- 
amination of  third  persons  concerning  the 
bankrupt  estate  is  anomalous;  and,  if  wholly 
beyond  the  control  of  the  court's  discretion, 
it  would  be  oppressive.  In  re  Andrews,  (D. 
C.  Mass.  1904)  130  Fed.  883. 

Determining  competency  of  witness. — 
Where,  in  a  proceeding  before  a  referee  in 
bankruptcy,  a  question  arises  concerning  the 
competency  of  a  witness,  the  referee  should 
decide  it  in  the  first  instance,  and  should  not 
certify  the  question  to  the  court  until  re- 
quested to  do  so  in  a  proper  manner.  In  re 
Ruos,  (E.  D.  Pa.  1908)  159  Fed.  252,  20 
Am.  Bankr.  Rep.  281. 

Competency  of  witness  as  to  transctotions 
with  deceased  person,  —  In  a  proceeding  in 
a  federal  court,  the  competency  of  a  witaess 
to  testify  to  a  transaction  with  a  deceased 
person  is  covered  by  R.  S.  sec.  858,  7  Fed. 
Stat.  Annot.  1116,  and  is  to  be  governed  by 
that  section,  and  not  by  the  statutes  of  the 
state.  Smith  v,  Au  Ores  Tp.,  (C.  C.  A. 
6th  Cir.  1906)  150  Fed.  257,  17  Am.  Bankr. 
Rep.  746. 

Determining  relevancy  and  materiality  of 
questions.  —  The  witness  cannot  refuse  to 
answer  questions  relating  to  the  bankrupt's 
property  on  the  ground  that  the  inquiry  is 
irrelevant  and  immaterial;  the  question  of 
relevancy  and  materiality  being  one  for  the 
court.  People's  Bank  v.  Brown,  (C.  C.  A. 
3d  Cir.  1902)  112  Fed.  652,  7  Am.  Bankr. 
Rep.  475;  In  re  Ruos,  (E.  D.  Pa.  1908)  159 
Fed.  252,  20  Am.  Bankr.  Rep.  281. 

Full  and  frank  answers  required.  —  Section 
2  la  should  be  liberally  construed,  so  as  to 
enforce  full  and  frank  answers  bv  a  witness 
in  aid  of  the  bankruptcy  proceedings.  In  re 
.Carley,  (D.  C.  Ky.  19ul)  106  Fed.  862,  5  Am. 
Bankr.  Rep.  554. 

Disclosure  of  personal  affairs. —  A  question 
should  not  be  excluded,  or  the  *  witness  be 
excused  from  replying  to  it,  because  of  his 
assertion  that  his  answer,  if  made,  would  dis- 
close tiie  personal  affairs  of  himself  or  of 
others,  not  material  to  the  subject  of  the  in- 

2uiry.  People's  Bank  v.  Brown,  (C.  C.  A.  3d 
;ir.  1902)  112  Fed.  652,  7  Am.  Bankr.  Rep. 
475. 

But  the  statute  does  not  authorize  an  in- 
quiry as  to  the  private  affairs  of  a  witness, 
which  have  no  relation  to  the  "  acts,  conduct, 
or  property  "  of  the  bankrupt.  In  re  Carley, 
.(D.  C.  Ky.  1901)  106  Fed.  862,  5  Am.  Qankr. 
Rep.  554. 

Objection  that  testimony  may  be  subse- 
quently used  against  witness,  —  A  creditor  of 
the  bankrupt,  being  examined  as  a  witness 
in  the  proceedings,  cannot  refuse  to  answer 
questions  concerning  the  nature,  extent,  or 
evidences  of  his  claims  against  the  bankrupt, 
on  the  ground  that  his  answers  may  furnish 
evidence  which  may  be  used  against  him  in  a 
civil  suit  thereafter  to  be  brought  by  the 
trustee  in  bankruptcy.  In  re  Cliffe,  (E.  D. 
Pa.  1899)  07  Fed.  540,  3  Am.  Bankr.  Rep. 
257. 

A  state  statute  which  provides  a  rule  of 
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evidence  will  be  enforoed  in  the  court  of  bank- 
ruptcy. In  re  Reid,  (£.  D.  Mich.  1906)  165 
Fed.  933,  17  Am.  Bankr.  Rep.  477. 

Bwaminaiion  before  masters  and  commis' 
sioners. — The  bankruptcy  law  gives  the 
court  power  to  appoint  8i>ecial  masters,  or 
commissioners,  to  nold  heariim  under  section 
21a.  In  re  Stark,  (E.  D.  N.  Y.  1907)  155 
Fed.  694,  18  Am.  Bankr.  Rep.  467. 

Priyileged  communications.  —  The  question 
whether  certain  communications  are  privi- 
leged is  to  be  determined  by  the  court  and 
not  by  the  witness.  People's  Bank  v.  Brown, 
(C.  C.  A.  3d  Cir.  1902)  112  Fed.  652,  7  Am. 
Bankr.  Rep.  475;  In  re  Reid,  (E.  D.  Mich. 
1906)  155  Fed.  933,  17  Am.  Bankr.  Rep.  477. 

But  testimony,  although  privileged,  may  be 
used  for  all  purposes,  when  once  it  is  brought 
out.  In  re  Bendheim,  (S.  D.  N.  Y.  1910) 
180  Fed.  918. 

Incriminating  evidence.  —  A  witness  called 
under  the  provisions  of  section  21a  will  not 
be  obliged  to  give  incriminating  evidence 
against  himself ;  and  this  rule  also  applies  to 
documentary  evidence,  although  the  court  may 
order  the  production  of  the  writing  to  ascer- 
tain,  by   inspection,   whether   the   objection 


thereto  is  well  founded.  In  re  Feldstein,  (S.  D. 
N.  Y.  1900)  103  Fed.  269,  4  Am.  Bankr.  Rep. 
321;  In  re  Smith,  (S.  D.  N.  Y.  1902)  112 
Fed.  509,  7  Am.  Bankr.  Rep.  213 ;  In  re  Kan- 
ter,  (S.  D.  N.  Y.  1902)  117  Fed.  356,  9  Am. 
Bankr.  Rep.  104;  in  re  Hess,  (E.  D.  Pa.  1905) 
134  Fed.  109,  14  Am.  Bankr.  Rep.  559;  In  re 
Hark,  (E.  D.  Pa.  1905)  136  Fed.  986,  14  Am. 
Bankr.  Rep.  624;  In  re  Hooks  Smelting  Oo^ 
(E.  D.  Pa.  1905)  138  Fed.  954,  15  Am. 
Bankr.  Rep.  93;  In  re  Rosenblatt,  (E.  D.  Pa. 
1906)  143  Fed.  663,  16  Am.  Bankr.  Rep.  306. 
Sight  of  witnau  to  luive  aid  of  counad.  — 
The  right  of  a  witness,  other  than  the  bank- 
rupt, to  have  the  aid  of  counsel  at  a  hearing 
under  section  21a,  is  discretionary  with  the 
court,  but  will  usually  be  permitted  where 
the  examination  is  of  such  a  nature  as  to 
warrant  it.  In  re  Howard,  (N.  D.  Cal.  1899) 
95  Fed.  415,  2  Am.  Bankr.  Rep.  582;  In  re 
Abbey  Press,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  61,  13  Am.  Bankr.  Rep.  11;  In  re  Hark, 
(E.  D.  Pa.  1905)  136  Fed.  986, 14  Am.  Bankr. 
Rep.  624;  In  re  Ck>bb,  (D.  C.  Mass.  1001)  7 
Am.  Bankr.  Rep.  104;  Matter  of  Adler,  (E. 
D.  La.  1908)  21  Am.  Bankr.  Rep.  302. 


[Examination  of  bankrupt's  wife.']  Provided,  That  the  wife  may  be  ex- 
amined only  touching  business  transacted  by  her  or  to  which  she  is  a  party, 
and  to  determine  the  fact  whether  she  has  transacted  or  been  a  party  to  any 
business  of  the  bankrupt.  [(Inserted  1903)  82  Stat.  L.  798.] 


Examination  of  bankrupt's  wife.  — A  cer- 
tain latitude  must  be  permitted  in  the  exami- 
nation of  the  bankrupt's  wife,  and,  where 
there  is  reasonable  ground  therefor,  she  may 
be  examined  to  determine  whether  a  business 
conducted  in  her  name  is  in  fact  hers  or  the 
bankrupt's;  and  she  may  also  be  asked  such 
questions  as  are  pertinent  to  that  inquiry. 
In  re  Worrell,  (E.  D.  Pa.  1903)  125  Fed.  169, 
10  Am.  Bankr.  Rep.  744. 


The  wife  of  a  bankrupt,  under  examination 
as  a  witness  at  the  instance  of  the  trustee  or 
the  creditors,  may  be  questioned  as  to  money 
or  other  property  in  her  possession,  and  as 
to  how  and  when  the  same  was  received  or 
acquired;  provided  only  that  the  testimony 
shows  such  questions  to  be  reasonably  per- 
tinent to  the  subject  of  inquiry.  In  re  Foerst^ 
(S.  D.  N.  Y.  1899)  93  Fed.  190. 


h  [Depositions  —  right  to  take.]  The  right  to  take  depositions  in  proceed- 
ings under  this  Act  shall  be  determined  and  enjoyed  according  to  the  United 
States  laws  now  in  force,  or  such  as  may  be  hereafter  enacted  relating  to  the 
taking  of  depositions,  except  as  herein  provided.   [{1898)  SO  Stat.  L.  652.] 


Sight  to  take  depositions.  —  A  court  having 
charge  of  the  administration  of  a  bankrupt's 
estate  has  power  to  order  that  any  person 
having  knowledge  "conoemine  the  acts,  con- 
duet,  or  proper^  "  of  the  bamcrupt,  but  who 
resides  without  the  district  or  state,  and  more 
than  one  hundred  miles  from  the  court,  shall 
be  examined  before  a  commissioner  in  accord- 
ance with  the  provisions  of  the  general  stat- 
utes or  practice  in  equity  cases;  and  persons 
so  ordered  to  be  examined  may  be  compelled 


by  proper  process,  as  in  other  cases,  to  ap- 
pear and  testify.  In  re  Hemstreet,  (N.  D. 
la.  1902)  117  Fed.  568,  8  Am.  Bankr.  Rep. 
760;  In  re  Williams,  (W.  D.  Tenn.  1903)  123 
Fed.  321,  10  Am.  Bankr.  Rep.  538;  In  re  Cole, 
(D.  C.  Me.  1904)  133  Fed.  414,  13  Am.  Bankr. 
Rep.  300;  /n  re  Robinson,  (D.  C.  Minn.  1910) 
179  Fed.  724.  And  see  the  cases  cited  supra, 
p.  690,  under  the  heading  AneiUary  Jurisdie- 
iitm. 


c  [Notice  of  taking  depositions.]  Notice  of  the  taking  of  depositions  shall 
be  filed  with  the  referee  in  every  case.  When  depositions  are  to  be  taken  in 
opposition  to  the  allowance  of  a  claim  notice  shall  also  be  served  upon  the  claim- 
ant, and  when  in  opposition  to  a  discharge  notice  shall  also  be  served  upon  the 
bankrupt.  [(1898)  SO  Stat,  L.  552.] 
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d  [^Certified  copies  as  evidence.^  Certified  copies  of  proceedings  before  a 
referee,  or  of  papers,  when  issued  by  the  clerk  or  referee,  shall  be  admitted  as 
evidence  with  like  force  and  effect  as  certified  copies  of  the  recorde  of  district 
courts  of  the  United  States  are  now  or  may  hereafter  be  admitted  as  evidence, 
i{1898)  SO  Stat.  L.  552.^ 

e  {^Certified  copy  of  order  approving  trustee's  bond.]  A  certified  copy  of  the 
order  approving  the  bond  of  a  trustee  shall  constitute  conclusive  evidence  of 
the  vesting  in  him  of  the  title  to  the  property  of  the  bankrupt,  and  if  recorded 
shall  impart  the  same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if 
recorded  would  have  imparted  had  not  bankruptcy  proceedings  intervened. 
1(1898)  SO  Stat.  L.  662.] 

f  [Certified  copy  of  orders.]  A  certified  copy  of  an  order  confirming  or 
setting  aside  a  composition,  or  granting  or  setting  aside  a  discharge,  not  re- 
voked, shall  be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the 
proceedings,  and  of  the  fact  that  the  order  was  made.  [{1898)  SO  Stai.  L. 
662.] 

Copy  of   order  granting  diBcbarge.  —  Sec-  the  regularity  of  the  proceedings,  and  the 

tion  21/  provides,  in  effect,  that  a  certified  fact  that  the  order  was  made.     Custard  v. 

copy  of  the  order  granting  a  discharge  shall  Wiggei^son,  (Wis.  1907)   17  Am.  Bankr.  Rep. 

be  evidence  of  the  jurisdiction  of  the  court,  337. 


g  [Evidence  of  revesting  title  in  hanTcrupl.]  A  certified  copy  of  an  order 
confirming  a  composition  shall  constitute  evidence  of  the  revesting  of  the  title 
of  his  property  in  the  bankrupt,  and  if  recorded  shall  impart  the  same  notice 
that  a  deed  from  the  trustee  to  the  bankrupt  if  recorded  would  impart  [{1898) 
30  Stat.  L.  662.] 

Sec.  22.  Refebbnce  op  Cases  aftbb  Adjudication.  —  a  [Judge  may 
refer  case.]  After  a  person  has  been  adjudged  a  bankrupt  the  judge  may  cause 
the  trustee  to  proceed  with  the  administration  of  the  estate,  or  refer  it  [{1898) 
30  Stat.  L.  552.] 

Necessity   of   adjndication.  —  Section   22a,  Co.,  (D.  C.  Mass.  1907)  168  Fed.  679,  19  Am. 

providing   for  reference  of  bankruptcy  pro-  Bankr.  Rep.  835,  reverting  19  Am.  Bankr. 

eeedings,  permits  no  such  reference  until  after  Bep.  33. 
adjndication.     In  re  Back  Bay  Automobile 

(1)  [General  or  special  reference.]  generally  to  the  referee  or  specially  with 
only  limited  authority  to  act  in  the  premises  or  to  consider  and  report  upon 
specified  issues;  or  [{1898)  SO  Stat.  L.  652.] 


A  general  reference,  made  under  section 
22a  ( 1 ) ,  authorizes  the  referee  "  to  take  such 
further  proceedings  as  are  required  "  by  the 
Aet.  Presumably,  therefore,  it  continues  in 
force  until  no  such  proceedings  are  any  longer 
required.  U.  S.  v.  Sondheim,  <D.  G.  Mass. 
1910)   188  Fed.  378. 

Special  reference.  —  A  bankruptcy  proceed- 
ing may  be  referred  to  the  referee  by  a  spe- 
cial order  or  on  special  issues,  his  power  de- 
pending on  the  order  of  reference.  In  re 
Sweeney,  (G.  G.  A.  6th  Gir.  1909)  168  Fed. 
612,  21  Am.  Bankr.  Bep.  866. 


Special  reference  superseded  hy  general  ref- 
erence. —  The  powers  of  a  special  referee,  ap- 
pointed on  petition  of  a  receiver  for  the  prop- 
erty of  an  alleged  bankrupt  pending  a  hearing 
on  the  petition,  with  authority  to  examine 
the  bankrupt  and  other  witnesses  in  relation 
to  the  property  and  assets  of  the  bankrupt 
generally,  are  superseded  on  the  making  of 
an  adjudication  and  an  order  of  general  ref- 
erence. In  re  Ruos,  (E.  D.  Pa.  1908)  164 
Fed.  749,  21  Am.  Bankr.  Rep.  257. 


(2)   [To  any  referee  within  territorial  jurisdiction.]  to  any  referee  within 
.the  territorial  jurisdiction  of  the  court,  if  the  convenience  of  parties  in  interest 
J.  a  A.  Supp.  —  38  598 
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will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does  not  do  bvsiness, 
reside,  or  have  his  domicile  in  the  district   \^{^189S)  SO  Stat.  L.  562.^ 

Referenod  discretionary.  —  The  reference  of 
a  ease  under  aection  22a  (2)  ia  a  matter 
within  the  discretion  of  the  court,  guided  by 
what  appears  to  be  the  eoavenience  of  the 
parties  in  interest.  In  re  Western  Invest. 
Co.,  (E.  D.  Okla.  1908)  21  Am.  Bankr.  Rep. 
307. 

Rafnve  mast  reside  in  diatzict*  —  Section 


(2)  refers  to  referees  in  bankruptcy  ap- 
pointed within  the  district  where  the  case  u 
pending;  and  the  court  has  no  jurisdiction  to 
refer  a  case  to  a  referee  appointed  and  resid- 
ing in  another  district  for  any  purpose.  In  re 
Schenectady  Engineering,  etc.,  Co.,  (N.  D. 
K.  Y.  1906)  147  Fed.  868,  17  Am.  Baakr. 
Rep.  279. 


h  [Transfer  of  case  to  different  referee.']  The  judge  may,  at  any  time,  for 
the  convenience  of  parties  or  for  cause,  transfer  a  case  from  one  referee  to 
another.   [{1898)  30  Stat.  L.  55S.] 


€)ro»9-reference:    As  to 

Absence  or  disability  of  referee  as  cause 
for  transfer,  see  section  43,  imfra,  p. 
677. 

Rdatioaahip  between  the  bankmpt  aod  the 
deputy  derk  of  the  Dittrict  Conrt,  in  whose 


ofDee  a  petition  was  filed,  win  be  cause  for 
transferring  the  case  to  another  seat  of  the 
court  in  the  same  district  and  diyision,  and 
ordering  the  record  to  be  filed  and  docketed 
in  the  oflke  of  the  clerk  of  the  court  at  the 
latter  place.  Bray  v.  Cobb,  (E.  D.  N.  a 
1898)  91  Fed.  102,  1  Am.  Bankr.  Rep.  153. 


Sec.  23.  Jubisdiotion  of  Unitbd  States  and  State  Coubts.  —  a  [Cir- 
eutt  courts.]  The  United  States  circuit  courts  shall  have  jurisdiction  of  all 
controversies  at  law  and  in  equity,  as  distinguished  from  proceedings  in  bank- 
ruptcy, between  trustees  as  such  and  adverse  claimants  oonoeming  the  property 
acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the  same  extent 
only  as  though  bankruptcy  proceedings  had  not  been  instituted  and  such  con- 
troversies had  been  between  the  bankrupts  and  such  adverse  claimants.  [{1898) 
SO  Stat.  L.  552.'] 

United  States  has  jurisdiction  of  an  aetkm 
by  a  trustee  in  bankruptcy  against  a  n*t¥?«ti 
bank  to  reeover  usurious  interest  received  by 
the  defendant  from  the  bankrupty  in  Tiola- 
tion  of  R.  S.  sees.  5197,  5198,  5  Fed.  SUL 
Annot.  130,  196;  such  action  being  one  aris- 
ing under  the  laws  of  the  United  States, 
which  might  haTc  been  brought  in  such  court 
by  the  bankrupt,  regardless  of  the  citiaenship 
of  the  parties.  Reed  r.  American-Gennsn 
Nat  Bank.  (W.  D.  Ky.  1907)  155  Fed.  233, 
19  Am.  Bankr.  Rep.  140. 

To  e9ULhU9k  validity  of  Itm.  — A  Cireuit 
Court,  or  other  court  of  equity,  haa  jurisdic- 
tion of  a  suit  against  a  trustee  in  baidcruptey 
to  establish  the  yalidity  and  lien  of  a  pledge, 
made  by  the  bankrupt,  of  property  whidi 
has  come  into  the  hands  of  the  trustee.  Chat- 
tanooga Nat  Bank  r.  Rome  Iron  Co.,  (N.  D. 
Ga.  1899)  99  Fed.  82,  3  Am.  Bankr.  Rep.  582. 

JwitdictUm  over  hamkrmpi  essenfial.  —  The 
jurisdiction  of  a  Circuit  Court  of  a  suit  bjr 
an  adrerae  claimant  of  property  against  a 
trustee  in  bankruptcy  is  expressly  excluded 
by  section  23«.  where  it  would  not  have  had 
jurisdiction  if  the  suit  had  beoi  against  the 
bankrupt  Hatch  r.  Curtin.  (C.  C.  Mass. 
1906)  146  Fed.  200,  16  Am.  Bankr.  Rep.  629. 
See  also  Goodier  r.  Barnes,  (N.  D.  N.  T. 
1899)  94  Fed.  798. 

Difciaity  of  citiMmhip  between  the  tma- 
tees  in  bankruptcy  and  the  defendant  is  not 
necessary  to  the  exercise  by  a  federal  Cireuit 
Court  of  its  jurisdiction,  under  aeetioii  23f| 


The  Circuit  Couzt  of  the  Unitea  SUtos  haa 
been  abolished  by  section  289  of  the  Judicial 
Code,  which  also  provides,  by  section  291  there- 
of, that  ^  wherever,  in  any  law  not  embraced 
within  this  Act  any  reference  is  made  to,  or 
any  power  or  duty  is  conferred  or  imposed 
upon,  the  circuit  courts,  such  reference  shall, 
upon  the  taking  effect  of  this  Act  be  deemed 
and  held  to  refer  to,  and  to  confer  such  power 
and  impose  such  duty  upon,  the  district 
courts."  The  code  went  into  effect  Jan.  1, 
1912.  See  ante,  title  Judiciast,  p.  249,  this 
Supplement. 

jurisdiction  of  Ciicuit  Court  —  Advene 
etaimants  in  bankruptcy  proceedings  may,  in 
a  proper  case,  sue  or  be  sued  in  the  Cireuit 
Court  of  the  United  States,  when  the  bank- 
rupt might  have  sued  there  on  the  same 
cause  of  action,  viz.,  where  there  is  a  diver- 
sity of  citizenship  and  the  requisite  amount 
is  involved.  In  re  MacDougall,  (N.  D.  N.  T. 
1909)  175  Fed.  400,  23  Am.  Bankr.  Rep.  762. 

If  a  party  contesting  the  right  of  a  trustee 
in  bankruptcy  to  property  is  claiming  in  the 
right  of  the  bankrupt,  the  case  is  one  for 
summary  proeeeding  in  the  District  Court 
as  a  court  of  bankruptcy:  but  if  claiming 
adversely,  by  title  paramount,  then  it  is  a 
case  for  the  Circuit  Court,  or  the  state  court 
as  the  facts  may  warrant  Goodnough  Mer- 
cantile, etc,  Co.  p.  Gallowav.  (D.  C.  Ore. 
1906)  156  Fed.  504,  19  Am.  Bantn'.  Rep.  244. 

CfHue  of  action  arising  under  late*  of 
United    Stmtes.-^A    Circuit   Court    of    the 
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of  a  suit  brought  by  0ucb  truBteee  upon  an 
alleeed  cause  of  action  for  moneys  due  the 
bankrupt  at  and  prior  to  the  adjudication  in 
bankruptcy,  where  the  citizenship  of  the  bank- 
rupt and  the  defendant  is  such  that  the  for- 
mer might  have  sued  in  the  federal  court  but 
for  the  bankruptcy  proceedings.  Bush  r.  El- 
liott, (1908)  ^02  U.  S.  477,  26  S.  Ct.  668,  60 
U.  S.  (L.  ed.)  1116,  15  Am.  Bankr.  Rep.  656. 

But  a  Circuit  Court  of  the  United  States 
has  no  jurisdiction  of  a  bill  in  equity  by  a 
trustee  in  bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance  of  property  by  the 
bankrupt,  when  the  bankrupt,  the  trustee,  and 
the  defendant  are  all  citizens  of  the  same 
state.  Goodier  r.  Barnes,  (N.  D.  N.  Y.  1899) 
94  Fed.  798,  2  Am.  Bankr.  Rep.  328. 

The  words  ^acquired  or  daimed**  are  ssm- 
onymous,  both  alluding  to  property  adversely 
held  by  third  parties,  but  which  by  the  terms 
of  the  Bankruptcy  Act  become  vested  in  the 
trustee  upon  his  qualification  as  such,  /n  re 
Bender,  (W.  D.  Ark.  1901)  106  Fed.  873,  5 
Am.  Bankr.  Rep.  632. 

The  removal  from  a  state  court  to  a  fed- 
end  Circuit  Conxt  for  diverse  citizenship,  of 
a  suit  by  a  trustee  in  bankruptcy  for  the  eon- 
version  of  property,  the  title  to  which  vested 
in  him  by  the  adjudication  in  bankruptcy, 
places  such  suit  in  the  federal  court  as  if  it 
had  been  commenced  there  on  that  ground  of 
jurisdiction,  within  the  rule  making  the  judg- 
ment of  the  Circuit  Court  of  Appeals  final 
when  the  jurisdiction  of  the  Circuit  Court 
depends  entirely  on  diverse  citizenship,  and 
not  as  if  it  had  been  commenced  there  by  con- 
sent of  defendant.  Spencer  t\  Duplan  Silk 
Co.,  (1903)  191  U.  S.  626,  24  S.  Ct.  174,  46 
U.  S.  (L.  ed.)  287,  11  Am.  Bankr.  Rep.  563. 

Juri9dictional  amount  essential,  —  A  trus- 
tee or  receiver  in  bankruptcy  cannot  remove 


a  cause  into  a  federal  court,  on  the  ground 
that  it  is  one  arising  under  the  laws  of  the 
United  States,  imless  it  clearly  appears  that 
the  jurisdictional  amount  of  $2,000  is  in- 
volved. Swofford  r.  Cornucopia  Mines,  (C. 
C.  Ore.  1906)  140  Fed.  957,  15  Am.  Bankr. 
Rep.  564. 

Matters  pertaining  to  administration  of 
bankrupt  estate  —  Determination  of  validity 
and  priority  liens,  —  A  Circuit  Court  of  the 
United  States  is  without  jurisdiction  of  a  suit 
the  object  of  which  is  to  determine  liens  upon, 
and  priorities  in  the  distribution  of,  a  bank- 
rupt's estate  in  process  of  administration  by 
a  District  Court,  the  jurisdiction  of  the 
latter  court  in  such  matter  being  original 
and  exclusive;  and  it  is  immaterial  that  the 
property,  which  is  in  the  custody  of  the  bank- 
ruptcy court,  is  within  the  territorial  juris- 
diction of  the  Circuit  Court,  or  that  the  suit 
was  instituted  by  leave  of  the  bankruptcy 
court.  Bray  v.  U.  S,  Fidelity,  etc.,  Co.,  (p. 
C.  A.  4th  Cir.  1909)  170  Fed.  689,  22  Am. 
Bankr.  Rep.  363. 

Suit  to  compel  trustee  to  pay  over  assets,  — 
A  Circuit  Court  is  without  jurisdiction  of  a 
suit  in  equity  against  trustees  in  bankruptcy 
to  require  them  to  pay  over  the  proceeds  of 
property  claimed  by  complainant,  but  which 
was  sold  by  defendants  under  an  order  of  the 
bankruptcy  court  as  assets  of  a  bankrupt 
estate.  Treat  f.  Wooden,  (C.  C.  Mass.  1905) 
138  Fed.  934,  14  Am.  Bankr.  Rep.  736. 

Bill  by  creditor.  —  Section  23a  does  not 
authorize  the  maintenance  of  a  bill,  by  a 
simple-contract  creditor,  to  set  aside  alleged 
fraudulent  conveyances  in  aid  of  a  bank- 
ruptcy proceeding  against  the  grantor. 
Viquesney  v.  Allen,  (C.  C.  A.  4th  Cir.  1904) 
131  Fed.  21,  12  Am.  Bankr.  Rep.  402. 


b  ISuits  by  trustee  —  where  broughf]  Suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  estate  is  being 
administered  by  such  trustee,  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro* 
posed  defendant,  except  suits  for  the  recovery  of  property  under  section  sixty, 
subdivision  b;  section  sixty-seven,  subdivision  e;  and  section  seventy,  sub- 
division  e.  [{Amended  190S  and  1910)  S2  Stat.  L.  798,  36  Stat.  L.  8^0.] 

cuted  in  a  court  wherein  it  might  have  been 
brought  and  prosecuted  if  proceedings  in 
bankruptcy  had  not  been  instituted;  in  such 
eases  the  bankruptcy  court  has  no  jurisdic- 
tion unless  it  is  given  or  acquired  by  the 
consent,  express  or  implied,  of  such  adverse 
claimant;  or  unless  the  property,  which  forms 
the  subject-matter  of  the  claim,  is  in  the  pos- 
session of  the  court  of  bankruptcy.  Bardes 
r.  Hawarden  First  Nat.  Bank,  (1900)  178 
U.  S.  524,  20  S.  Ct.  1000,  44  U.  S.  (L.  ed.) 
1175;  Bryan  v.  Bemheimer.  (1901)  181  U. 
8.  188,  21  S.  C^.  557,  45  U.  S.  (L.  ed.)  814,  5 
Am.  Bankr.  Rep.  623;  Louisville  Trust  Co.  v. 
Comingor,  (1902)  184  U.  S.  18,  22  S.  Ct.  293, 
46  U.  S.  (L.  ed.)  413,  7  Am.  Bankr.  Rep. 
421;  Pickens  v,  Roy,  (1902)  187  U.  S.  177, 
23  S.  Ct.  78,  46  U.  S.  (L.  ed.)  413,  9  Am. 
Bankr.  Rep.  47;  Chicago  First  Nat  Bank  9, 


I.  JuBiSDicnoN  OF  Adverse  Ciaims,  595. 

II.  JuBiSDicnoN    AS    Affected    bt    Pos- 
session, 597. 

III.  Jurisdiction  bt  Consent,  599. 

IV.  Recovery  of  Preferential  and  Fraudu- 

lent Transfers,  600. 

V.  Summary   and  Plenary  Jurisdiotion, 

601. 
VI.  Jurisdiction  of  State  Courts,  %Q2. 

I.  Jurisdiction  of  Adverse  Claims. 

Bona  fide  adverse  claims.  —  A  suit  brought 
by  a  trustee  in  bankruptcy,  for  the  recovery 
of  property  alleged  to  be  a  part  of  the  assets 
of  the  estate,  against  a  bona  fide  adverse 
claimant  thereof,  must,  exceptinff  as  to  those 
eases  which  fall  within  the  provisions  of  sec- 
tions 606,  67e,  or  70e,  be  brought  and  prose- 
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Chicago  Title,  etc.,  Co.,  (1906)  198  U. 
S.  280,  26  S.  Ct.  693,  49  U.  S.  (L.  ed.  ) 
1061,  14  Am.  Bankr.  Bep.  102;  Bush  v, 
Elliott,  (1906)  202  U.  S.  477,  26  S.  Ct. 
668,  60  U.  S.  (L.  ed.)  1116,  16  .  Am. 
Bankr.  Kep.  666;  Harris  t?.  Mt.  Pleasant 
First  Nat.  Bank,  (1910)  216  U.  S.  382,  30  S. 
Ct.  296,  23  Am.  Bankr.  Rep.  632;  In  re  Ward, 
(D.  C.  Mass.  1900)  104  Fed.  §86,  6  Am. 
Bankr.  Rep.  216;  In  re  San  Gabriel  Sana- 
torium Co.,  (C.  C.  A.  9th  Cir.  1901)  111  Fed, 
892,  reveriing  on  rehearing  (C.  C.  A.  9th  Cir. 
1900)  102  Fed.  310,  4  Am.  Bankr.  Rep.  197; 
In  re  Tune,  (N.  D.  Ala.  1902)   116  Fed.  906, 

8  Am.  Bankr.  Rep.  286;  Beach  t*.  Macon 
Grocery  Co.,  (C.  C.  A.  6th  Cir.  1902)  116 
Fed.  143,  8  Am.  Bankr.  Rep.  761;  In  re 
Rosenberg,  (E.  D.  Pa.  1902)  116  Fed.  402,  8 
Am.  Bankr.  Rep.  624;  Havens,  etc.,  Co.  v, 
Pierek,  (C.  C.  A.  7th  Cir.  1903)  120  Fed.  244, 

9  Am.  Bankr.  Rep.  669;  In  re  Kellogg,  (C. 
C.  A.  2d  Cir.  1903)  121  Fed.  333,  10  Am. 
Bankr.  Rep.  7;  In  re  Knicker'bocker,  (W.  D. 
N.  Y.  1903)  121  Fed.  1004,  10  Am.  Bankr. 
Rep.  381;  In  re  Rochford,  (C.  C.  A.  8th  Cir. 
1903)  124  Fed.  182,  10  Am.  Bankr.  Rep. 
608;  Beach  v.  Macon  Grocery  Co.,  (6th  Cir. 
1903)  126  Fed.  613,  60  C.  C.  A.  667,  11  Am. 
Bankr.  Rep.  104;  In  re  Flynn,  (E.  D.  N.  C. 
1903)  126  Fed.  422,  11  Am.  Bankr.  Rep.  318; 
In  re  Teschmacher,  (E.  D.  Pa.  1904)  127 
Fed.  728,  11  Am.  Bankr.  Rep.  647;  In  re 
Scherber,  (D.  C.  Mass.  1904)  131  Fed.  121, 
12  Am.  Bankr.  Rep.  616;  In  re  New  York 
Car  Wheel  Works,  (W.  D.  N.  Y.  1904)  132 
Fed.  203,  13  Am.  Bankr.  Rep.  61;  Hinds  r. 
Moore,  (C.  C.  A.  6th  Cir.  1905)  134  Fed. 
221,  14  Am.  Bankr.  Rep.  1,  reversing  (W.  D. 
Tenn.  1904)  129  Fed.  922,  12  Am.  Bankr. 
Rep.  136;  In  re  Andre,  (C.  C.  A.  2d  Cir. 
1906)  136  Fed.  736,  13  Am.  Bankr.  Rep.  132; 
In  re  Hadden  Rodee  Co.,  (E.  D.  Wis.  1904) 
136  Fed.  886,  13  Am.  Bankr.  Rep.  604;  In  re 
Grissler,  (C.  C.  A.  2d  Cir.  1906)  136  Fed. 
764,  13  Am.  Bankr.  Rep.  608;  In  re  Noel, 
(D.  C.  Md.  1906)  137  Fed.  694,  14  Am.  Bankr. 
Rep.  716;  In  re  Mundle,  (S.  D.  N.  Y.  1905) 
139  Fed.  691,  14  Am.  Bankr.  Rep.  680 ;  In  re 
Gilroy,  (S.  D.  N.  Y.  1906)  140  Fed.  733,  14 
Am.  Bankr.  Rep.  627;  Brumby  i?.  Jones,  (C. 
C.  A.  6th  Cir.  1906)  141  Fed.  318,  16  Am. 
Bankr.  Rep.  678;  In  re  Berkowitz,  (E.  D. 
Pa.  1906)  143  Fed.  698,  16  Am.  Bankr.  Rep. 
251;  In  re  Davis  Tailoring  Co.,  (D.  C.  N.  J. 
1900)  144  Fed.  286,  16  Am.  Bankr.  Rep.  486; 
In  re  Blake,  (C.  C.  A.  8th  Cir.  1906)  160 
Fed.  279,  17  Am.  Bankr.  Rep.  668;  In  re 
Adamo,  (E.-D.  N.  Y.  1907)  151  Fed.  716,  18 
Am.  Bankr.  Rep.  181;  In  re  Bailey,  (E.  D. 
N.  Y.  1907)  166  Fed.  691,  19  Am.  Bankr. 
Rep.  470;  In  re  Edwards,  (S.  D.  Ala.  1907) 
166  Fed.  794,  19  Am.  Bankr.  Rep.  632;  In  re 
Haley,  (C.  C.  A.  6th  Cir.  1908)  168  Fed.  74, 
19  Am.  Bankr.  Rep.  313;  In  re  Horgan,  (C. 
C.  A.  Ist  Cir.  1907)  168  Fed.  774,  19  Am. 
Bankr.  Rep.  857;  In  re  Walsh,  (N.  D.  la. 
1908)  163  Fed.  362,  20  Am.  Bankr.  Rep.  472; 
In  re  Horgan,  (C.  C.  A.  1st  Cir.  1908)  164 
Fed.  416,  21  Am.  Bankr.  Rep.  31;  In  re 
Squier,  (E.  D.  N.  Y.  1908)  166  Fed.  615,  21 
Am.  Bankr.  Rep.  346;  In  re  Driggs,  (S.  D. 
N.  Y.  1909)    171   Fed.  897,  22  Am.  Bar.kr. 


Rep.  621 ;  In  re  Hersey,  (N.  D.  la.  1909)  171 
Fed.  998,  22  Am.  Bankr.  Rep.  863;  Mound 
Mines  Co.  v.  Hawthorne,   (C.  C.  A.  8th  Cir. 

1909)  173  Fed.  882,  23  Am.  Bankr.  Rep.  242; 
Cooney  v.  Collins,  (C.  C.  A.  9th  Cir.  1910) 
176  Fed.  189,  23  Am.  Bankr.  Rep.  840;  In  re 
Peacock,  (E.  D.  N.  C.  1910)  178  Fed.  861; 
Copeland  f.  Martin,  (C.  C.  A.  6th  Cir.  1910) 
182  Fed.  806;  In  re  Linebenry,   (N.  D.  Ala. 

1910)  183  Fed.  338;  /nreRathman,  (CCA. 
8th  Cir.  1910)  183  Fed.  913;  In  re  Pickens,  (N. 
D.  Ga.  1911)  184  Fed.  954;  In  re  Glenn,  (E. 
D.  Pa.  1911)  186  Fed.  654;  In  re  Tarbox, 
(D.  C.  Mass.  1910)   186  Fed.  985. 

Scheduling  of  property  by  bankrupt  imma- 
terial,—  A  federal  District  Court,  sitting 
in  bankruptcy,  has  no  jurisdiction  to  try 
title  to  personalty  scheduled  by  the  bank- 
rupt as  a  part  of  his  assets,  as  against 'a 
buyer  claiming  under  an  alleged  executed  sale 
thereof.  In  re  Flynn,  (E.  D.  N.'C  1903)  126 
.Fed.  422,  11  Am.  Bankr.  Rep.  318. 

Independent  suits  against  strangers, — 
United  States  District  (>>urts  have  no  juris- 
diction over  independent  suits  brought  by  a 
trustee  in  bankruptcy  to  assert  a  title  to 
money  or  property  as  assets  of  the  bankrupt, 
against  strangers  to  the  bankruptcy  proceed- 
ings, unless  by  consent  of  the  proposed  de* 
fendant;  such  jurisdiction  being  denied  to 
them  by  action  23  of  the  Bankruptcy  Act  of 
1898.  Bardes  v,  Hawarden  First  Nat.  Bank, 
(1900)  178  U.  S.  624,  20  S.  Ct.  1000,  44  U. 
S.  (L.  ed.)  1176;  In  re  Kellogg,  (C  C  A.  2d 
Cir.  1903)  121  Fed.  333,  10  Am.  Bankr. 
Rep.    7. 

Absolute  oumership  unnecessary,  —  In  Ja- 
quith  V.  Rowley,  (1903)  188  U.  S.  620,  23  S. 
Ct.  369,  47  U.  S.  (L.  ed.)  620,  9  Am.  Bankr. 
Rep.  625,  it  was  held  that  it  is  not  necessary, 
in  order  to  be  an  adverse  claimant,  that  one 
should  claim  to  be  the  absolute  owner  of  the 
property  in  question. 

Pledgee,  —  The  surety  on  a  bankrupt's  bail 
bond,  in  whose  hands  property  was  deposited 
by  the  bankrupt  to  indemnify  him  for  his 
liability,  is  an  adverse  claimant  within  the 
meaning  of  section  23b.  Jaquith  v.  Rowley, 
(1903)  188  U.  S.  620,  23  S.  Ct.  369,  47  U.  8. 
(L.  ed.)  620,  9  Am.  Bankr.  Rep.  525;  In  re 
Horgan,  (C.  C.  A.  1st  Cir.  1907)  158  Fed. 
774,  19  Am.  Bankr.  Rep.  857. 

Recipient  of  property  in  payment  of  debt. 
—  A  claim  by  one  who  acquired  possession  of 
the  property  of  a  bankrupt  before  the  filing 
of  the  petition  in  bankruptcy,  that  such  prop- 
erty was  delivered  to  him  in  part  payment 
of  a  debt,  and  that  he  .had  no  reasonable 
cause  to  believe  that  a  preference  was  there- 
by intended,  is  clearly  an  adverse  claim,  of 
which  a  referee  has  not  jurisdiction  to  sum- 
marily determine  on  its  merits,  exoept  by  the 
51aimant's  consent.  In  re  Adams,  (D.  C.  R. 
.  1904)  130  Fed.  788,  12  Am.  Bankr.  Rep. 
368. 

Claim  of  ctssignee  for  crediiors^for  services 
and  disbursements.  —  A  court  of  bankruptcy 
has  no  jurisdiction  to  adjudicate  the  merits 
of  the  claim  of  a  general  assignee  of  the  bank- 
rupt, to  retain  out  of  the  bankrupt's  estate 
monoy  dipbnrsed  by  him,  or  claimed  on  ac- 
count of  his  commission  as  such  assigneei 
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before  the  bankruptcy  proceedings  were  be- 
gun, unkfls  such  assignee  consents  to  the  ex- 
ercise of  such  jurisdiction.  Louisville  Trust 
Co.  17.  Comingor,  (1902)  184  U.  S.  18,  22  S. 
Ct.  293,  46  U.  S.  (L.  ed.)  413,  7  Am.  Bankr. 
Bep.  421;  Sinsheimer  t?.  Simonson,  (C.  C.  A. 
6th  Cir.  1901)  107  Fed.  898,  5  Am.  Bankr. 
Rep.  637. 

ConiroverBy  heiween  trttstee  and  mort- 
gagee.  —  The  Act  does  not  confer  upon  a 
District  Court  of  the  United  States,  as  a 
court  of  bankruptcy,  jurisdiction  of  a  con- 
troversy between  a  trustee  and  a  mortgagee 
of  the  bankrupt  to  determine  the  validity  of 
the  mortgage,  unless  with  the  consent  of  such 
mortgagee.  In  re  San  Gabriel  Sanatorium 
Co.,   (C.  C.  A.  9th  Cir.  1901)    111  Fed.  892, 

7  Am.  Bankr.  Rep.  200,  reversing  (C.  C.  A. 
9th  Cir.  1900)  102  Fed.  310,  4  Am.  Bankr. 
Rep.  197. 

Attaching  creditors  of  a  bankrupt,  whose 
levies  constitute  the  preference  on  which  the 
adjudication  in  bankruptcy  is  based,  do  not 
occupy  the  position  of  third  persons  in  pos- 
session of  property  claimed  to  belong  to  the 
bankrupt,  or  adverse  claimants  dealing  there- 
with, so  as  to  render  it  necessary  that  pro- 
ceedings against  them  should  be  by  bill  in 
equity  or  other  plenary  process.  Bear  v. 
Chase,  (C.  C.  A.  4th  Cir.  1900)  99  Fed.  920, 
3  Am.  Bankr.  Rep.  746;  Staunton  v.  Wooden, 
(C.  C.  A.  9th  Cir.  1910)   179  Fed.  61. 

Where  property  ia  held  hy  the  agent  or 
bailee  of  the  bankrupt,  the  possession  thereof 
cannot  be  adverse  to  the  trustee.  Mueller  v. 
Nugent,  (1902)  184  U.  S.  1,  22  8.  Ct.  269,  46 
U.  S.  (L.  ed.)  405;  In  re  Knickerbocker, 
(W.  D.  N.  Y.  1903)  121  Fed.  1004,  10  Am. 
Bankr.  Rep.  381. 

Aa  to  toho  are  adverse  claimants  under  a 
wiU,  see  In  re  Baudouine,  (C.  C.  A.  2d  Cir. 
1900)  101  Fed.  674,  3  Am.  Bankr.  Rep.  661, 
reversing  (S.  D.  N.  Y.  1899)  96  Fed.  636,  3 
Am.  Bankr.  Rep.  66. 

Colorable  adverse  claims.  —  The  court  of 
bankruptcy  has,  however,  the  right  to  deter- 
mine whether  a  claim  adverse  to  that  of  the 
trustee  is  real  or  merely  colorable;  and  such 
determination  may  be  had  by  a  summary 
proceeding.  If  it  is  decided  that  the  claim 
is  bona  fide,  the  parties  will  be  relegated  to 
a  plenary  suit  in  the  proper  court ;  but  if  the 
court  decides  that  the  alleged  adverse  claim 
is  fictitious,  or  merely  colorable,,  or  that  the 
claimant  is  simply  the  alter  ego  of  the  bank- 
rupt, it  will  proceed  summarily  to  dispose 
of  it.  Mueller  t?.  Nugent,  (1902)  184  U.  S. 
1,  22  8.  Ct.  269,  46  U.  S.  (L.  ed.)  406;  Louis- 
ville Trust  Co.  r.  Comingor,  (1902)  184  U. 
S.  18,  22  8.  Ct.  293,  46  U.  S.  (L.  ed.)  413; 
In  re  Tune,  (N.  D.  Ala.  1902)   116  Fed.  906, 

8  Am.  Bankr.  Rep.  286;  In  re  Michie,  (D. 
C.  Mass.  1902)  116  Fed.  749,  8  Am.  Bankr. 
Rep.  734;  In  re  Knickerbocker,  (W.  D.  N.  Y. 
1903)  121,  Fed.  1004,  10  Am.  Bankr.  Rep. 
381;  In  re  Weinger,  (8.  D.  N.  Y.  1903)  126 
Fed.  876,  11  Am.  Bankr.  Rep.  424;  In  re 
Teschmacher,  (E.  D.  Pa.  1904)  127  Fed.  728, 
11  Am.  Bankr.  Rep.  647;  In  re  Kane,  (N.  P. 
N.  Y.  1904)  131  Fed.  386,  12  Am.  Bankr. 
Rep.  444;  In  re  Andre,  (2d  Cir.  1905)  135 
Fed.  736,  68  C.  C.  A.  374,  13  Am.  Bankr. 


Rep.  132;  In  re  Ellis  Bros.  Printing  Co.,  (W. 
D.  N.  Y.  1907)  166  Fed.  430,  19  Am.  Bankr. 
Rep.  472;  In  re  Friedman,  (C.  C.  A.  2d  Cir. 
1908)  161  Fed.  260,  20  Am.  Bankr.  Rep.  37; 
In  re  Walsh,  (N.  D.  Ia.  1908)  163  Fed.  352, 
20  Am.  Bankr.  Rep.  472;  In  re  Holbrook 
Shoe,  etc.,  Co.,  (D.  C.  Mont.  1908)  166  Fed. 
973,  21  Am.  Bankr.  Rep.  611;  In  re  Hayden, 
(D.  C.  Mass.  1908)  172  Fed.  623,  22  Am. 
Bankr.  Rep.  764;  In  re  Famous  Clothing  Co.. 
(W.  D.  N.  Y.  1910)  179  Fed.  1016;  In  re 
Rathman,  (C.  C.  A.  8th  Cir.  1910)  183  Fed. 
913;  In  re  Tarbox,  (D.  C.  Mass.  1910)  185 
Fed.  986;  Ommen  t?.  Talcott,  (C.  C.  A.  2d 
Cir.  1911)  188  Fed.  401. 

Duty  to  determine  validity  of  adverse 
claim.  —  Cn  adverse  claims  being  made  to 
property,  it  is  the  duty  of  the  referee  to  hear 
the  testimony  in  order  to  determine  whether 
the  claim  is  real  or  merely  colorable.  In  re 
Holbrook  Shoe,  etc.,  Co.,  (D.  C.  Mont.  1908) 
166  Fed.  973,  21  Am.  Bankr.  Rep.  611. 

The  mere  assertion  of  a  claim  of  title  to 
property  adverse  to  a  trustee  in  bankruptcy, 
even  with  an  intention  to  protect  it  by  the 
usual  process  of  law,  will  not  preclude  the 
bankruptcv  court  from  exercising  its  power 
to  proceed  summarily;  but  it  is  only  when 
the  evidence  indicates  that  the  asserted  claim 
is  not  false  or  fraudulent  that  such  court  is 
deprived  of  jurisdiction.  In  re  Ellis  BroB. 
Printing  Co.,  (W.  D.  N.  Y.  1907)  166  Fed. 
430,  19  Am.  Bankr.  Rep.  472;  In  re  Famous 
Clothing  Co.,  (W.  D.  N.  Y.  1910)  179  Fed. 
1016. 

Property  held  under  process  from  state 
court.  —  Where  property  of  a  bankrupt  is 
held  adversely  to  his  estate,  under  a  claim 
of  seizure  on  process  from  a  state  court,  the 
court  of  bankruptcy  has  jurisdiction  to  sum- 
marily inquire  and  determine  whether  the  ad- 
verse claim  has  an  actual  basis  or  is  merely 
colorable.  In  re  Weinger,  (8.  D.  N.  Y.  1903) 
126  Fed.  876,  11  Am.  Bankr.  Rep.  424. 

Possession  without  claim  of  title.  —  Where 
the  property  of  a  bankrupt  was  alleged  to  be 
in  the  possession  of  a  third  person,  who, 
though  not  admitting  possession,  claimed  no 
title  to  any  of  the  property,  he  could  not  ob- 
ject to  the  bankruptcy  court's  jurisdiction  to 
order  him  to  surrender  the  property  to  the 
trustee.  In  re  Fogelman,  (E.  D.  N.  Y. 
1911)   188  Fed.  766. 

The  trustee  cannot  enlarge  the  referee's 
jurisdiction  merely  by  alleging  that  the  claim 
under  which  the  property  is  held  has  no  merit, 
or  is  fraudulent,  or  by  calling  it  "merely 
colorable,"  when  no  other  reasons  appear  for 
so  describing  it.  In  re  Tarbox,  (D.  C.  Mass. 
1910)  186  Fed.  986. 
• 

II.  JuBisDionoN  AS  Affected  bt  Possessio:^. 

Possession  of  property  gives  jurisdiction 
thereover.  —  When  a  court  of  bankruptcy  has 
acquired  possession  of  the  res,  either  actual 
or  constructive,  that  is,  where  the  property 
was  in  the  possession  of  the  bankrupt  at  tho 
time  the  petition  in  bankruptcy  was  tiled 
against  him,  or  where  such  property  has  been 
taken  possession  of  by  the  officers  of  the 
court,  such  as  the  referee,  receiver,  marshal. 
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or  trustee,  it  is  then  in  cuatodia  legis,  and 
the  court  has,  by  virtue  of  such  possession, 
jurisdiction  to  hear  and  determine  all  ad- 
verse claims  asserted  thereto.  Metcalf  v. 
Barker,  (1902)  187  U.  S.  165,  23  S.  Ct.  67, 
47  U.  S.  (L.  ed.)  122,  9  Am.  Bankr.  Rep.  36; 
Murphy  i;.  John  Hofman  Ck).,  (1909)  211  U. 
S.  662,  29  S.  Ct.  154,  53  U.  S.  (L.  ed.)  327, 
21  Am.  Bankr.  Rep.  487 ;  Babbitt  v.  Dutcher, 
(1910)  216  U.S.  102,  17  Ann.  Cas.  969,30  S. 
Ct.  372;  Keegan  v.  King,  (D.  C.  Ind.  1899) 
96  Fed.  758,  3  Am.  Bankr.  Rep.  79;  In  re 
Russell,  (2d  Cir.  1900)  101  Fed.  248,  41  C. 
C.  A.  323 ;  In  re  Kellogg,   ( C.  C.  A.  2d  Cir. 

1903)  121  Fed.  333,  10  Am.  Bankr.  Rep.  7; 
In  re  Rochford,  (C.  C.  A.  8th  Cir.  1903)  124 
Fed.  182,  10  Am.  Bankr.  Rep.  608;  In  re 
Knight,  (W.  D.  Ky.  1903)  126  Fed.  35,  11 
Am.  Bankr.  Rep.  6;  In  re  WIeinger,  (S.  D. 
N.  Y.  1903)  126  Fed.  876,  11  Am.  Bankr. 
Rep.  424;   In   re  Briskman,    (W.  D.   N.  Y. 

1904)  132  Fed.  201,  13  Am.  Bankr.  Rep.  57; 
In  re  Noel,  (D.  C.  Md.  1905)  137  Fed.  694, 
14  Am.  Bankr.  Rep.  715;  In  re  Henderson, 
(N.  D.  W.  Va.  1906)  142  Fed.  568,  16  Am. 
Bankr.  Rep.  91;  In  re  Schermerhorn,  (C.  C. 
A.  8th  Cir.  1906)  145  Fed.  341,  16  Am. 
Bankr.  Rep.  507;  Goodnough  Mercantile, 
etc.,  Co.  V,  Galloway,  (D.  C.  Ore.  1906)  156 
Fed.  504,  19  Am.  Bankr.  Rep.  244;  Clemin- 
shaw  t;.  International  Shirt,  etc.,  Co.,  (N.  D. 
N.  Y.  1908)  165  Fed.  797,  21  Am.  Bankr. 
Rep.  616;  Mound  Mines  Co.  r.  Hawthorne, 
(C.  C.  A.  8th  Cir.  1909)  173  Fed.  882,  23 
Am.  Bankr.  Rep.  242;  In  re  Swofford  Bros# 
Dry  Goods  Co.,  (W.  D.  Mo.  1910)  180  Fed. 
549;  In  re  Rathman,  (C.  C.  A.  8th  Cir. 
1910)  183  Fed.  913;  Wilson  v.  Parr,  (1902) 
8  Am.  Bankr.  Rep.  230,  115  Ga.  629,  42  S.  E. 
5;  Crosby  v.  Spear,  (1904)  11  Am.  Bankr. 
Rep.  613,  98  Me.  542,  57  Atl.  881;  Matter  of 
Cameron,  (E.  D.  Mich.  1908)  20  Am.  Bankr. 
Rep.  790. 

Upon  the  filing  of  a  petition  in  bankruptcy, 
followed  by  an  adjudication,  all  property  in 
the  possession  of  the  bankrupt,  of  which  he 
claims  the  ownership,  passes  at  once  into 
the  custody  of  the  court  of  bankruptcy,  and 
becomes  subject  to  its  jurisdiction  to  deter- 
mine, by  plenary  action  or  summary  proceed- 
ing, as  the  nature  of  the  case  demands,  all 
adverse  or  conflicting  claims  thereto,  whether 
of  title  or  of  lien;  and  that  court  may,  by 
the  process  of  injunction,  protect  its  juris- 
diction against  interference.  Whitney  d, 
Wenman,  (1905)  198  U.  S.  539,  25  S.  CIt.  778, 
49  U.  S.  (L.  ed.)  1157,  14  Am.  Bankr.  Rep. 
45;  Murphy  r.  John  Hofman  Co.,  (1909) 
211  U.  S.  562,  29  S.  Ct.  154,  53  U.  S.  (L.  ed.) 
327,  21  Am.  Bankr.  Rep.  487 ;  Beach  v.  Macon 
Grocery  Co.,  (5th  Cir.  1902)  116  Fed.  143,  53 
C.  C.  A.  463,  8  Am.  Bankr.  Rep.  751 ;  In  re 
Jersey  Island  Packing  Co.,  (C.  C.  A.  9th  Cir. 
1906)  138  Fed.  625,  14  Am.  Bankr.  Rep.  689; 
In  re  Schermerhorn,  (CCA.  8th  Cir.  1906) 
145  Fed.  341,  16  Am.  Bankr.  Rep.  507;  Mound 
Mines  Co.  v,  Hawthorne,  (C  C.  A.  8th  Cir. 
1909)  173  Fed.  882,  23  Am.  Bankr.  Rep.  242; 
In  re  Coffey,  (W.  D.  N.  Y.  1907)  19  Am. 
Bankr.  Rep.  148. 

Chode  in  actual  posseaeion  of  a  bankrupt 
at  the  time  of  his  adjudication  as  such,  and 


at  the  time  of  the  reference  of  the  case  to  a 
referee,  T^ho  directs  them  to  be  locked  in  a 
store,  are  in  custody  of  the  United  States 
court,  from  which  they  cannot  be  taken  upon 
any  process  from  a  state  court.  White  v. 
Schloerb,  (1900)  178  U.  S.  542,  20  S.  Ct. 
1007,  44  U.  S.  (L.  ed.)  1183,  4  Am.  Bankr. 
Rep.  178.  See  also  In  re  Mertens,  (N.  D.  N. 
Y.  1904)  131  Fed.  507,  12  Am.  Bankr.  Rep. 
698. 

Posseeaion  by  act  of  officera.  —  When  the 
court  of  bankruptcy  through  the  act  of  its 
officers,  such  as  referees,  receivers,  marshals, 
or  trustees,  has  taken  possession  of  a  res, 
as  the  property  of  a  bankrupt,  it  has  ancil- 
lary jurisdiction  to  hear  and  determine  the 
adverse  claims  of  strangers  to  it,  and  its 
possession  cannot  be  disturbed  by  the  process 
of  another  court.  Murphy  v.  John  Hofman 
Co.,  (1909)  211  U.  S.  562,  29  S.  Ct.  164,  53 
U.  S.  (L.  ed.)  327,  21  Am.  Bankr.  Rep.  487. 

An  uncertain  or  fleeting  occupancy  by  tk€ 
officera  of  the  bankruptcy  court,  however,  is 
not  sufficient  to  change  the  ordinary  rule 
which  gives  the  state  courts  jurisdiction  over 
property  which  is  in  its  possession;  nor  will 
the  mere  constructive  possession  of  the  bank- 
ruptcy court  be  effective  as  against  the  pos- 
session of  the  state  court  in  every  case.  See 
Frank  v.  Vollkommer,  (1907)  205  U.  S.  521, 
523,  529,  27  S.  Ct.  696,  699,  51  U.  S.  (L.  ed.) 
911 ;  In  re  Rathman,  (C  C  A.  8th  Cir.  1910) 
183  Fed.  913.  And  see  the  annotation,  infra, 
p.  602,  under  VI.  Juriadiction  of  State 
Courta. 

Poaaeaaion  acquired  for  preaervation  of 
eatate,  —  The  District  Court  has  jurisdiction 
of  a  controversy  in  a  case  in  which  it  finds 
it  absolutely  necessary,  for  the  preservation 
of  the  estate,  to  take  the  possession  of  the 
property  from  an  adverse  claimant  by  means 
of  its  receiver  or  the  marshal,  under  section 
2  (3),  and  the  determination  of  the  issue 
thus  raised  between  the  trustee  and  the  ad- 
verse claimant  is  a  proceeding  in  bankruptcy, 
as  distinguished  from  a  controversy  at  law 
or  in  equity,  within  the  true  interpretation 
of  section  23.  In  re  Rochford,  (C  C.  A.  8tli 
Cir.  1903)  124  Fed.  182,  10  Am.  Bankr.  Rep. 
608.  And  see  the  annotation  under  section 
2  (3),  aupra,  p.  472. 

Controveraiea  between  eatatea  in  bank" 
ruptoy.  —  A  court  of  bankruptcy  has  juris- 
diction to  determine  a  controversy  as  to  the 
ownership  of  property  between  the  trustees 
of  two  different  estates,  both  of  which  are 
being  administered  by  such  court.  In  re 
Rosenberg,  (E.  D.  Pa.  1902)  116  Fed.  402,  8 
Am.  Bankr.  Rep.  624. 

Property  which  has  been  unlawfully  taken 
from  the  custody  of  the  bankruptcy  court, 
or  its  officers,  may  be  recovered,  and  restored 
to  the  trustee  or  other  proper  officer,  by  a 
summary  or  other  proceeding  instituted  for 
that  purpose.  White  r.  Schloerb,  (1900) 
178  U.  S.  642,  20  S.  Ct.  1007,  44  U.  S.  (L. 
ed.)  1183,  4  Am.  Bankr.  Rep.  178;  In  re 
Reynolds,  (D.  C  Mont.  1904)  127  Fed.  760, 
11  Am.  Bankr.  Rep.  758;  In  re  Briskman, 
(W.  D.  N.  Y.  1904)  132  Fed.  201,  13  Am. 
Bankr.  Rep.  57;  In  re  Rose  Shoe  Mfg.  Co., 
(C  C  A.  2d  Cir.  1909)  168  Fed.  S9,  21  Anu 
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Bankr.  Hep.  725;  Clay  v.  Waters,  (C.  C.  A. 
8th  Cir.  1910)   178  Fed  385. 

Surrender  of  posBesaion.  —  Where  the  pos- 
session  of  property  has  been  relinqaished  by 
the  court  of  bankruptcy,  or  its  duly  author- 
ized officer,  the  jurisdiction  of  the  court  there- 
over, as  a  general  rule,  ceases.  Chicago  First 
Nat.  Bank  v,  Chicago  Title,  etc.,  Co.,  (1905) 
198  U.  S.  280,  25  8.  Ct.  693,  49  U.  S.  (L.  ed.) 
1051,  14  Am.  Bankr.  Rep.  102;  Hinds  v. 
Moore,  (C.  C.  A.  6th  Cir.  1905)  134  Fed. 
221,  14  Am.  Bankr.  Rep.  1,  reversing  (W.  D. 
Tenn.  1904)  129  Fed.  922,  12  Am.  Bankr. 
Rep.  136;  In  re  Berkowitz,  (E.  D.  Pa.  1906) 
143  Fed.  598,  16  Am.  Bankr.  Rep.  251. 

Order  of  surrender  improvidently  grafted. 
—  Where  an  ea  parte  order  permitting  a 
claimant  of  property  in  the  possession  of  a 
bankrupt  to  sue  the  trustee  in  a  state  court 
to  determine  the  claimant's  right  thereto  was 
improvidently  granted,  the  court,  on  being 
advised  of  all  the  facts,  had  power  to  vacate 
such  order,  and  enjoin  the  claimant  from 
proceeding  further  in  the  state  court.  In  re 
Schermerhom,  (C.  C.  A.  8th  Cir.  1906)  145 
Fed.  341,  16  Am.  Bankr.  Rep.  507. 

Surrender  as  affected  hy  auhaequent  pos- 
session, — The  vacation  by  a  court  of  bank- 
ruptcy of  its  order  enjoining  any  interference 
under  process  from  a  state  court  with  certain 
property  then  in  the  possession  of  the  re- 
ceiver in  bankruptcy,  cannot  be  deemed  an 
abandonment  by  the  court  of  bankruptcy  of 
its  possession  of  the  property  to  be  dealt 
with  by  the  state  court,  where,  in  the  mean- 
time, there  had  been  various  dealings  with 
the  property  by  the  bankruptcy  court,  indud* 
ing  a  sale  by  the  trustee  in  bankruptcy. 
Murphy  v.  John  Hofman  Co.,  (1909)  211  U. 
S.  562,  29  8.  Ct.  154,  53  U.  8.  (L.  ed.)  327, 
21  Am.  Bankr.  Rep.  487. 

Unauthorized  surrender  hy  officer,  —  The 
bankruptcy  court  may  draw  to  itself  the  de- 
termination of  all  controversies  over  the  prop- 
erty in  its  possession,  and  when  it  once  law- 
fully attaches  its  jurisdiction  cannot  be 
destroyed  or  impaired  by  the  unauthorized 
surrender  of  possession  of  the  property  by 
the  officers  of  the  court,  or  through  a  seizure 
thereof  by  an  adverse  claimant.  Whitney  V, 
Wenman,  (1905)  198  U.  S.  539,  25  8.  Ct  778, 
49  U.  8.  (L.  ed.)  1157,  14  Am.  Bankr.  Rep. 
45;  In  re  8chermerhom,  (C.  C.  A.  8th  Cir. 
1906)  145  Fed.  341,  16  Am.  Bankr.  Rep.  507. 

Possession  of,  or  under,  assignee  for  cred- 
itors.—  A  court  of  bankruptcy  has  jurisdic- 
tion of  a  proceeding  by  a  trustee  to  recover 
property  from  an  assignee  to  whom  it  was 
conveyed  by  the  bankrupt,  for  the  benefit  of 
creditors,  within  four  months  prior  to  the 
bankruptcy.  In  re  8toke8,  (E.  D.  Pa.  1901) 
106  Fed.  312,  6  Am.  Bankr.  Rep.  262;  In  re 
Knight,  (W.  D.  Ky.  1903)  125  Fed.  35,  11 
Am.  Bankr.  Rep.  6;  O'DcIl  v,  Boyden,  (C.  C. 
A.  6th  Cir.  1906)  150  Fed.  731,  10  Ann.  Cas. 
239,  17  Am.  Bankr.  Rep.  757;  In  re  Stewart, 
(C.  C.  A.  6th  Cir.  1910)  179  Fed.  222. 

A  ptirchaser  from  an  assignee  in  insolvency 
who  holds  the  property  under  a  general  as- 
signment, when  the  sale  is  made  before  a 
trustee  has  been  appointed,  but  after  and 
with  knowledge  of  the  filing  of  a  petition  in 


bankruptcy,  has  no  title  superior  to  that  of 
the  bankrupt's  estate;  but  his  equities  in 
respect  to  the  goods,  or  to  the  money  that 
he  has  paid  for  them,  may  depend  upon  many 
circumstances,  and  can  be  settled  in  the  Dis- 
trict Court  as  a  court  of  bankruptcy.  Bryan 
V.  Bernheimer,  (1900)  181  U.  8.  188,  21  8. 
Ct.  557,  45  U.  8.  (L.  ed.)  814,  5  Am.  Bankr. 
Rep.  623. 

Court  may  require  assignee  to  account, — 
A  court  of  bankruptcy  has  jurisdiction  to  re- 
quire an  accounting  from  an  assignee  for 
creditors  of  a  bankrupt,  under  an  assignment 
which  constitutes  an  act  of  bankruptcy;  and 
where  he  appears  and  submits  his  account 
and  enters  upon  a  hearing  without  objection, 
the  court  does  not  lose  jurisdiction  to  require 
him  to  turn  over  property  to  the  trustee 
because  he  asserts  title  to  a  part  of  such 
property  in  himself.  In  re  Thompson,  (C.  C. 
A.  2d  Cir.  1904)  128  Fed.  575,  11  Am.  Bankr. 
Rep.  719. 

III.  JUBISDICnON  BT  COVBKJXT. 

Effect  of  consent.  —  A  court  of  bankruptcy 
may,  under  section  236,  acquire  jurisdiction, 
by  the  consent  of  the  defendant,  for  the  pur- 
pose of  suits  brought  by  a  trustee  in  bank- 
ruptcy in  the  performance  of  the  duties 
imposed  upon  him  under  the  statute.  The 
necessary  consent  may  be  given  by  such  acts 
or  conduct  of  the  parties  as  will  give  jurisdic- 
tion in  other  cases;  and  where  jurisdiction 
has  been  obtained  in  this  manner  the  court 
will  proceed  to  determine  all  of  the  rights 
of  the  parties  to  the  subject-matter  in  con- 
troversy. Bryan  V,  Bernheimer,  (1901)  181 
U.  8.  188,  21  8.  Ct.  557,  45  U.  8.  (L.  ed.) 
814,  5  Am.  Bankr.  Rep.  631 ;  In  re  Connolly, 
(E.  D.  Pa.  1900)  100  Fed.  620,  3  Am.  Bankr. 
Rep.  842;  In  re  Emrich,  (W.  D.  Pa.  1900) 
101  Fed.  231,  4  Am.  Bankr.  Rep.  89;  In  re 
8teuer,  (D.  C.  Mass.  1900)  104  Fed.  976,  5 
Am.  Bankr.  Rep.  209;  In  re  Riker,  (8.  D.  N. 
Y.  1901)  107  Fed.  96,  5  Am.  Bankr.  Rep. 
720;  Boonville  Nat.  Bank  v.  Blakey,  (C.  C. 
A.  7th  Cir.  1901)  107  Fed.  891,  6  Am.  Bankr. 
Rep.  13;  Philips  v.  Turner,  (C.  C.  A.  5th  Cir. 
1902)  114  Fed.  726,  8  Am.  Bankr.  Rep.  171; 
In  re  Durham,  (D.  C.  Md.  1902)  114  Fed. 
750,  8  Am.  Bankr.  Rep.  115;  8telling  i;.  O. 
W.  Jones  Lumber  Co.,    (C.   C.  A.   7th  Cir. 

1902)  116  Fed.  261,  8  Am.  Bankr.  Rep.  521 ; 
Chaunoey  v.  Dyke,  (C.  C.  A.  8th  Cir.  1902) 

119  Fed.  1,  3,  9  Am.  Bankr.  Rep.  444,  modi- 
fying In  re  Matthews,  (W.  D.  Ark.  1901) 
109  Fed.  603,  6  Am.  Bankr.  Rep.  96;  Havens, 
etc.,  Co.  V.  Pierek,  (C.  C.  A.  7th  Cir.  1903) 

120  Fed.  244,  9  Am.  Bankr.  Rep.  569;  In  re 
Antigo  Screen  Door  Co.,   (C.  C.  A.  7th  Cir. 

1903)  123  Fed.  249,  10  Am.  Bankr.  Rep. 
359;  In  re  Rochford,  (C.  C.  A.  8th  Cir.  1903) 
124  Fed.  182,  10  Am.  Bankr.  Rep.  608;  In  re 
Hymes  Buggy,  etc.,  Co.,   (W.  D.  Mo.  1904) 

130  Fed.  977,  12  Am.  Bankr.  Rep.  477; 
Ryttenberg  v.  Schefer,    (8.  D.  N.  Y.   1904) 

131  Fed.  313,  11  Am.  Bankr.  Rep.  652;  In  re 
Kolin,  (C.  C.  A.  7th  Cir.  1905)  134  Fed.  557. 
13  Am.  Bankr.  Rep.  531 ;  In  re  Hadden  Rodee 
Co.,  (E.  D.  Wis.  1904)  135  Fed.  886,  13  Am. 
Bankr.   Rep.  604;   In  re  Noel,    (D.  C.  Md. 
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1005)  137  Fed.  604,  14  Am.  Bankr.  Rep.  71C: 
In  re  Porterfleld,  (N.  D.  W.  Va.  1906)  138 
Fed.  102,  15  Am.  Bankr.  Rep.  11;  In  re 
Platieville  Foundry,  etc.,  Co.,    (W.  D.  Wis. 

1006)  147  Fed.  828,  17  Am.  Bankr.  Rep.  201; 
In  re  Blake,  (C.  C.  A.  8th  Cir.  1006)  150 
Fed.  270,  17  Am.  Bankr.  Rep.  668;  Knapp, 
etc.,  Co.  r.  Drew,  (C.  C.  A.  8tli  Cir.  1008) 
160  Fed.  413,  20  Am.  Bankr.  Rep.  355;  In  re 
Elletaon  Co.,  (N.  D.  W.  Va.  1000)  174  Fed. 
850,  23  Am.  Bankr.  Rep.  530;  In  re  Mac- 
Dougall,  (N.  D.  N.  Y.  1000)  175  Fed.  400,  23 
Am.  Bankr.  Rep.  762;  In  re  V.  &  M.  Lumber 
Co.,  (N.  D.  Ala.  1010)  182  Fed.  231;  Shep- 
pard  V.  Lincoln,  (S.  D.  N.  Y.  1010)  184  Fed. 
182. 

A  general  appearance  of  a  defendant,  and 
the  filing  of  a  demurrer  on  grounds  going  to 
the  merits,  as  well  as  to  the  jurisdiction  of 
the  court,  waives  an  objection  that  the  court 
is  without  jurisdiction  of  the  defendant's 
person.  Knapp,  etc.,  Co.  v.  Drew,  (C.  C.  A. 
8th  Cir.  1008)  160  Fed.  413,  20  Am.  Bankr. 
Rep.  355;  Sheppard  v.  Lincoln,  (S.  D.  N.  Y. 
1010)   184  Fed.  182. 

When  an  adverse  claimant  W)luniarily 
comee  into  a  court  of  bankruptcy  and  claims 
property  in  the  possession  of  the  trustee, 
wherever  situated,  or  asserts  a  lien  thereon 
and  seeks  to  have  it  established,  enforced,  or 
protected,  the  proceeding  becomes  a  "pro- 
ceeding in  bankruptcy '*  m  the  course  of  col- 
lecting the  estate,  reducing  the  same  to 
money,  and  distributing  the  same,  and  a 
"  controversy  '*  in  relation  to  the  estate  within 
the  jurisdiction  of  the  bankruptcy  court. 
In  re  MacDougall,  (N.  D.  N.  Y.  1000)  175 
Fed.  400,  23  Am.  Bankr.  Rep.  762. 

Preeenting  claims,  —  Where  a  bank,  claim- 
ing security  under  a  deed  of  trust  executed 
more  than  four  months  before  the  institution 
of  bankruptcy  proceedings,  voluntarily  sub- 
mitted to  the  jurisdiction  of  the  bankruptcy 
court  by  presenting  its  claim  for  adjudica- 
tion, and  the  bankrupt's  estate  was  wholly 
in  the  possession  of  the  court,  the  referee 
has  jurisdiction  to  adjudicate  the  validity  of 
the  deed  in  a  summary  proceeding.  In  re 
Elletson  Co.,  (N.  D.  W.  Va.  1000)  174  Fed. 
850,  23  Am.  Bankr.  Rep.  530. 

Consent  does  not  validate  unlawful  prO' 
cedure. —:- Section  235  refers  to  consent  to 
the  tribunal  in  which  the  controversy  is  to 
be  carried  on,  and  not  to  the  mode  of  pro- 
cedure; and  where  that  is  unlawful,  the  ap- 
pearance of  the  defendant,  and  his  contesting 
the  proceedings,  do  not  confer  jurisdiction. 
Sinsheimer  r.  Simonson,  (C.  C.  A.  6th  Cir. 
1001)    107  Fed.  808,  5  Am.  Bankr.  Rep.  537. 

Matters  disconnected  with  bankruptcy  pro- 
ceedings, —  A  claimed  indebtedness  from  one 
creditor  of  a  bankrupt  to  another,  growing 
out  of  transactions  not  connected  with  the 
bankruptcy  proceedings,  cannot  be  litigated 
in  such  proceedings  or  adjusted  in  the  dis- 
tribution of  dividends.  In  re  Girard  Glazed 
Kid  Co.,  (E.  D.  Pa.  1005)  136  Vfi^.  511,  14 
Am.  Bankr.  Rep.  485. 

Effect  of  objection  to  Jnrisdiction.  —  The 
failure  of  adverse  claimants  to  abandon  their 
claims  to  property  not  in  the  possession  of 
the  receiver   in  bankruptcy,  after  their  ob- 


jections to  the  jurisdiction  of  a  court  of 
bankruptcy  to  act  on  the  reeeiver's  petition 
for  directions  respecting  a  sale  have  been 
overruled,  does  not  amount  to  a  waiver  of 
their  objections  or  a  consent  to  an  exereise 
of  jurisdiction.  Chicago  First  Nat.  Bank  9. 
Chicago  Title,  etc.,  Co.,  (1005)  108  U.  & 
280,  25  S.  Ct.  603,  40  U.  S.  (L.  ed.)  1051,  14 
Am.  Bankr.  Rep.  102. 

An  adverse  claimant  brought  into  a  eourt 
of  bankruptcy  by  citation  and  ordered  to 
turn  over  property,  and  who  before  entry  of 
final  decree  against  him  specially  objects  on 
the  groimd  that  the  court  is  without  jurisdic- 
tion, cannot  be  held  to  have  consented  to 
such  jurisdiction.  In  re  Horgan,  (C.  C.  A. 
Ist  Cir.  1007)  158  Fed.  774,  10  Am.  Bankr. 
Rep.  857. 

An  assignee  of  a  bankrupt  cannot  be  deemed 
to  have  consented  to  the  jurisdiction  of  the 
bankruptcy  court  because  he  participated  in 
the  proceedings  before  the  reroree,  where  he 
made  formal  protest  to  the  exercise  of  aueh 
jurisdiction  before  the  final  order  was  en- 
tered. Louisville  Trust  Co.  v,  Comingor, 
(1002)  184  U.  S.  18,  22  S.  Ct.  203,  46  U.  a 
(L.  ed.)  413,  7  Am.  Bankr.  Rep.  421. 

IV.  Reoovebt  of  Pbbfebential  and  Fbaudu- 

LEI7T   TRANSITEBS. 

Jnrisdiction  to  lecoyer  property  fraudu- 
lently or  preferentially  transferred.  —  Prior 
to  the  amendment  of  1003,  suits  for  the  re- 
covery of  property  fraudulently  or  'preferen- 
tially transferred,  in  violation  of  the  pro- 
visions of  sections  605,  67e,  or  706,  in  the 
absence  of  consent,  could  onljr  be  brought  in 
the  court  wherein  such  action  might  have 
been  prosecuted  if  bankruptcy  prooMdixufS 
had  not  been  instituted;  this  was  definitely 
decided  in  the  case  of  Bardes  v,  Hawarden 
First  Nat.  Bank,  (1000)  178  U.  S.  524,  20  a 
Ct.  1000,  44  U.  S.  (L.  ed.)  1175.  For  the 
purpose  of  remedying  this,  the  bankruptcy 
law  was  amended  in  1003  so  as  to  permit 
suits  for  the  recovery  of  fraudulent  and 
preferential  transfers,  under  sections  605  and 
676,  in  the  court  of  bankruptcy,  concurrently 
with  the  state  court,  without  the  consent'  of 
the  defendant.  Gregory  v.  Atkinson,  (E.  D. 
Mo.  1004)  127  Fed.  183,  11  Am.  Bankr.  Rep. 
405;  Johnston  r.  Forsyth  Mercantile  Co.,  (S. 
D.  Ga.  1004)  127  Fed.  845,  11  Am.  Bankr. 
Rep.  660;  Horskins  r.  Sanderson,  (D.  C.  Vt. 
1004)  132  Fed.  415,  13  Am.  Bankr.  Rep.  102; 
Delta  Nat.  Bank  v,  Easterbrook,  (C.  C.  A. 
5th  Cir.  1004)  133  Fed.  521,  13  Am.  Bankr. 
Rep.  338;  Lawrence  t\  LoWrie,  (M.  D.  Pa. 
1003)  133  Fed.  005,  13  Am.  Bankr.  Rep.  207; 
Parker  v.  Black,  (W.  D.  N.  Y.  1006)  143 
Fed.  560,  16  Am.  Bankr.  Rep.  202;  Homer- 
Gaylord  Co.  t>.  Miller,  (N.  D.  W.  Va.  1006) 
147  Fed.  205,  17  Am.  Bankr.  Rep.  257;  Bow- 
man V,  Alpha  Farms,  (N.  D.  N.  Y.  1007) 
153  Fed.  380,  18  Am.  Bankr.  Rep.  .700; 
Lynch  v..  Bronson,  (D.  C.  Conn.  1008)  160 
Fed.  130,  20  Am.  Bankr.  Rep.  400;  Westall 

V.  Avery,  (C.  C.  A.  4th  Cir.  1000)  171  Fed. 
626,  22  Am.  Bankr.  Rep.  673;  Off  9.  Hakes, 
(C.  C.  A.  7th  Cir.  1005)  16  Am.  Bankr.  Rep. 
700.  And  see  the  cases  cited  to  this  tfwl 
under  sections  605  and  67e. 
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By  the  amendnieni  of  1910^  section  70e  was 
included;  so  that  proceedings  thereunder,  for 
the  recovery  of  property  transferred  in  fraud 
of  creditors,  may  now  be  had  in  the  bank- 
ruptcy court,  concurrently  with  the  state 
court,  without  the  consent  of  the  adverse 
party.  The  amendment  of  1903,  however,  did 
not  specifically  mention  recovery  under  sec- 
tion 70e,  and  Uiere  was  a  conflict  of  authority 
as  to  whether  recoveries  under  that  section 
could  be  had  in  the  bankruptcy  court  without 
the  consent  of  the  adverse  party.  The  follow- 
ing cases  sustain  the  view  that  consent  was 
unnecessary:  Johnston  v.  Forsyth  Mercantile 
Co.,  (S.  D.  Ga.  1904)  127  Fed.  845,  11  Am. 
Bankr.  Rep.  669;  Hurley  f.  Devlin,  (D.  C. 
Kan.  1906)  149  Fed.  268,  17  Am.  Bankr.  Rep. 
793.  And  see  the  annotation  to  this  effect 
under  section  70e. 

But  in  many  cases  it  was  held  that  the 
amendment  of  1903,  because  of  the  fact  that 
section  70e  was  not  specified  therein,  did  not 
permit  a  recovery  thereunder  in  the  bank- 
ruptcy court  without  consent.  Gregory  v, 
Atkinson,  (E.  D.  Mo.  1904)  127  Fed.  183, 
185;  Skewis  v.  Barthell,  (N.  D.  la.  1907) 
162  Fed.  534;  Hull  V,  Burr,  (6th  Cir.  1907) 
153  Fed.  945,  948,  960,  83  C.  C.  A.  61; 
Pahner  v,  Roginsky,  (S.  D.  N.  Y.  1910)  175 
Fed.  883;  In  re  Rathman,  (C.  C.  A.  8th  Cir. 
1910)  183  Fed.  913.  See  also  the  annotation 
under  section  70e. 

Pleading  and  practice.  —  A  proceeding  by  a 
trustee  in  bankruptcy  to  set  aside  fraudulent 
conveyances  or  illegal  preferences  is  not  a 
proceeding  in  bankruptcy,  but  while  ancillary 
to  such  proceedings  and  authorized  by  the 
Bankruptcy  Act  to  be  instituted  in  either  the 
federal  District  Court  or  in  a  state  court  of 
competent  jurisdiction,  it  must  be  governed, 
so  far  as  pleading  and  practice  are  concerned, 
by  the  laws  and  rules  of  the  court  wherein 
it  is  instituted,  and,  where  that  is  a  federal 
court,'  such  suits  are  in  equity  and  are  gov- 
erned by  the  rules  of  pleading  and  practice 
in  equity  which  obtain  in  such  court  inde- 
pendently of  the  state  court.  Westall  V, 
Avery,  (C.  C.  A.  4th  Cir.  1909)  171  Fed.  626, 
22  Am.  Bankr.  Rep.  673. 

y.   SUICHABT   AKD   PUENAUT   JUBISDICTION. 

KecMsity  of  plenary  action.  —  The  rights 
of  adverse  claimants  cannot  be  determined  by 
summary  proceedings;  and  where  it  appears 
that  such  a  claimant  has  lawfully  obtained 
possession  of  property  prior  to  the  bank- 
ruptcy proceeding,  or  where  his  claim  other* 
wise  appears  to  be  founded  in  good  faith,  and 
not  merely  frivolous  or  fictitious,  and  the 
property  is  not  in  possession  of  the  bank- 
ruptcy court,  either  actually  or  construc- 
tively, it  is  well  settled  that  a  plenary  suit 
is  necessary  in  order  to  litigate  such  claim- 
ant's right.  In  re  Knickerbocker,  (W.  D.  N. 
Y.  1903)  121  Fed.  1004,  10  Am.  Bankr.  Rep. 
381;  In  re  Teschmacher,  (E.  D.  Pa.  1904) 
127  Fed.  728,  11  Am.  Bankr.  Rep.  547;  In  re 
Scherber,  (D.  C.  Mass.  1904)  131  Fed.  121, 
12  Am.  Bankr.  Rep.  616;  In  re  Kane,  (N. 
D.  N.  Y.  1904)  131  Fed.  386,  12  Am.  Bankr. 
Rep.  444 ;  /n  re  New  York  Car  Wheel  Works. 
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(W.  D.  N.  Y.  1904)  132  Fed.  203,  13  Am. 
Bankr.  Rep.  61;  In  re  Noel,  (D.  C.  Md.  1005) 
137  Fed.  694,  14  Am.  Bankr.  Rep.  715;  In  re 
Mundle,  (S.  D.  N.  Y.  1906)  139  Fed.  691,  14 
Am.  Bankr.  Rep.  680;  In  re  Davis  Tailoring 
Co.,  (D.  C.  N.  J.  1906)  144  Fed.  285,  16  Am. 
Bankr.  Rep.  486;  In  re  Bailey,  (E.  D.  N.  Y. 
1907)  156  Fed.  691,  19  Am.  Bankr.  Rep.  470; 
In  re  Edwards,  (S.  D.  Ala.  1907)  156  Fed. 
794,  19  Am.  Bankr.  Rep.  632;  In  re  Halev, 
(C.  C.  A.  6th  Cir.  1908)  158  Fed.  74,  19  Am. 
Bankr.  Rep.  313;  In  re  Driggs,  (8.  D.  N.  Y. 

1909)  171  Fed.  897,  22  Am.  Bankr.  Rep.  621; 
In  re  Hersey,  (N.  D.  la.  1909)  171  Fed.  998, 
22  Am.  Bankr.  Rep.  863;  Mound  Mines  Co. 
t?.  Hawthorne,  (C.  C.  A.  8th  Cir.  1909)  173 
Fed.  882,  23  Am.  Bankr.  Rep.  242;  In  re 
Peacock,  (E.  D.  N.  C.  1910)  178  Fed.  851; 
In  re  Lineberry,  (N.  D.  Ala.  1910)  183  Fed. 
338;  In  re  Pickens,  (N.  D.  Ga.  1911)  184 
Fed.  954;  /n  re  Glenn,  (£.  D.  Pa.  1911)  185 
Fed.  554;  In  re  Tarbox,  (D.  C.  Mass.  1910) 
186  Fed.  985. 

The  mere  fact  that  a  person  has  been  ad- 
judged a  bankrupt  does  not  deprive  otlMr 
persons,  owning  or  claiming  purely  legal 
rights  to  property  claimed  by  the  trustee,  of 
having  such  rights  adjudicated  in  the  courts 
and  by  the  procedure  guaranteed  to  them  by 
the  Constitution.    In  re  Peacock,  (E.  D.  N.  C. 

1910)  178  Fed.  851. 

Property  in  poeteasian  of  bankrupt  (m 
agent,  —  Where  property  in  possession  of  a 
bankrupt,  which  passed  into  the  hands  of  his 
receiver,  is  claimed  by  a  third  person,  who 
alleges  title  by  virtue  of  a  bill  of  sale,  and 
that  the  bankrupt  was  in  possession  as  his 
agent,  both  of  which  allegations  are  denied 
by  the  receiver,  the  court  will  not  determine 
such  issues  of  fact  summarily  on  affidavits, 
but  will  retain  the  property  in  the  hands  of 
its  receiver  until  the  claimant  has  established 
his  right  in  a  plenary  suit.  In  re  Mundle, 
(S.  D.  N.  Y.  1905)  139  Fed.  691,  14  Am. 
Bankr.  Rep.  680. 

Suit  against  atoohholder.  —  A  suit  by  the 
trustee  of  a  bankrupt  corporation  to  compel 
a  stockholder  to  pay  corporate  debts  because 
of  her  alleged  participation  In  a  fraudulent 
overvaluation  of  the  corporation's  assets  in 
payment  for  stock,  is  not  a  case  of  a' prefer- 
ential or  fraudulent  transfer,  but  is  a  suit  of 
a  plenary  nature,  of  which  the  bankruptcy 
court  has  no  jurisdiction  except  by  defend- 
ant's consent.  In  re  Haley,  (C.  C.  A.  6th 
Cir.  1908)  158  Fed.  74,  19  Am.  Bankr.  Rep. 
318. 

Determination  of  title  to  land,  —  The  pro- 
visions of  the  bankruptcy  law  give  no  juris- 
diction for  the  determination  of  a  dispute  as 
to  a  question  of  title  to  land  on  affidavits  in 
the  bankruptcy  proceeding,  unless  the  court 
in  bankruptcy  considers  the  transaction  to 
have  been  so  clearly  the  occasion  of  such 
fraudulent  or  dishonest  action  upon  the  part 
of  the  claimant,  or  his  grantor,  that  no  title 
could  have  passed  or  l^n  acquired.  In  re 
Bailey,  (E.  D.  N.  Y.  1907)  156  Fed.  691,  19 
Am.  Bankr.  Rep.  470. 

Nonreaidente.  —  The  statute  confers  no 
power  on  a  court  of  bankruptcy  to  summon 
before  it,  by  a  rule  to  show  cause,  third  petr- 
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sons  who  are  not  parties  to  the  record  and 
who  reside  without  the  district  and  state, 
and  are  there  served  with  the  order;  and  un- 
der the  general  rules  of  law  governing  the 
federal  courts,  in  the  absence  of  express  au- 
thority, such  service  is  ineffectual  to  confer 
jurisdiction  in  personam.  In  re  Waukesha 
Water  Co.,  (E.  D.  Wis.  1902)  11(J  Fed.  1009, 
8  Am.  Bankr.  Rep.  715. 

Summary  Jurisdiction.  —  Where  an  adverse 
claim  is  made  and  it  has  been  determined  to 
be  without  merit,  or  where  the  property 
claimed  is  in  the  actual  possession  of  the 
court,  the  claim  may  be  disposed  of  by  sum- 
mary proceedings.  Babbitt  v,  Dutcher,  ( 1910) 
216  U.  S.  102,  17  Ann.  Cas.  969,  30  S.  Ct. 
372;  In  re  Tune,  (N.  D.  Ala.  1902)  116  Fed. 
906,  8  Am.  Bankr.  Rep.  285;  In  re  Muneie 
Pulp  Co..,  (C.  C.  A.  2d  Cir.  1905)  139  Fed. 
546,  14  Am.  Bankr.  Rep.  70;  In  re  Walsh, 
(N.  D.  la.  1908)  163  Fed.  352,  21  Am.  Bankr. 
Rep.  14;  Clay  v.  Waters,  (C.  C.  A.  8th  Cir. 
1910)  178  Fed.  386;  In  re  Rathman,  (C.  C. 
A.  8th  Cir.  1910)  183  Fed.  913;  In  re  Coffey, 
(W.  D.  N.  Y.  1907)  19  Am.  Bankr.  Ren.  148. 

Thus  it  has  been  held  that  the  District 
Court,  sitting  in  bankruptcy,  has  jurisdiction 
to  determine  by  summary  proceedings,  after 
a  reasonable  notice  to  claimants  to  present 
their  claims  to  it,  controversies  between  the 
trustee  and  adverse  claimants  over  liens  upon, 
and  the  title  and  possession  of,  (1)  property 
in  the  possession  of  the  bankrupt  when  the 

Petition  in  bankruptcy  is  filed,  (2)  property 
eld  bv  third  parties  for  him,  (3)  property 
lawfully  seized  by  an  officer,  as  the  bank- 
rupt's, under  clause  3  of  section  2  of  the 
bankruptcy  law,  and  (4)  property  claimed 
by  the  trustee  which  has  been  lawfully  re- 
duced to  actual  possession  by  the  officers  of 
the  court.  Such  controversies  are  contro- 
versies in  proceedings  in  bankruptcy  under 
section  2;  and  they  are  not  controversies  at 
law  or  in  equity  as  distinguished  from  pro- 
ceedings in  bankruptcy  within  the  meaning 
of  section  23.  Clay  t?.  Waters,  (C.  C.  A.  8th 
Cir.  1910)  178  Fed.  386. 

And  in  In  re  Tune,  (N.  D.  Ala.  1902)  115 
Fed.  906,  8  Am.  Bankr.  Rep.  285,  it  was 
said  that  the  collection  and  distribution  of 
the  assets  of  the  bankrupt  estate  in  a  sense 
involves  the  administration  of  a  trust.  The 
court  to  which  the  administration  is  con- 
fided has  the  inherent  power,  apart  from  the 
special  jurisdiction  conferred  by  the  bank- 
rupt law,  if  need  be,  on  its  own  motion,  to 
punish  mere  intermeddlers  by  summary  proc- 
ess. It  can  make  no  difference  that  the  juris- 
diction is  invoked  by  the  trustee,  the  receiver, 
or  the  bankrupt  himself,  so  long  as  the  per- 
son against  whom  the  power  of  the  court  is 
invoked  is  a  mere  intermeddler,  or  one  who 
claims  to  hold  or  take  possession  under  a 
claim  which  in  law  is  purely  colorable.  Such 
proceedings  are  not  "  suits  "  in  the  ordinary 
meaning  of  the  term,  nor  in  the  sense  in 
which  the  word  is  used  in  subdivision  5 
of  section  23.  They  come,  rather,  under  sub- 
division 16  of  section  2,  which  empowers  the 
court  to  make  such  orders,  issue  such  process, 
and  enter  such  judgments,  in  addition  to 
those  specifically   provided  for,   as   may  be 


necessary  for  the  enforcement  of  the  provi- 
sions of  the  Act.  Each  case  of  this  kind,  of 
course,  must  depend  upon  its  own  facts. 

Where  the  claimant  has  acquired  poaaession 
of  the  property  prior  to  the  bankruptcy ,  and 
claims  the  right  to  hold  it  as  against  the 
bankrupt  or  the  trustee,  then  the  authority 
of  the  referee,  and  of  the  court  of  bankrupt^ 
in  summary  proceedings,  is  limited  to  deter- 
mining whether  the  claim  made  is  colorable 
merely,  or  is  in  fact  adverse  to  the  bank- 
rupt, and  according  as  it  determines  that 
question  will  it  deny  or  retain  jurisdiction 
of  the  controversy.  In  re  Walsh,  (N.  D.  la. 
1908)  163  Fed.  352,  21  Am.  Bankr.  Rep.  14, 
relying  on  Mueller  v.  Nugent,  (1902)  184  U. 
S.  1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.)  406; 
Louisville  Trust  Co.  v.  Comingor,  (1902)  184 
U.  S.  18,  22  S.  Ct.  293,  46  U.  S.  (L.  ed.)  418. 

Practice.  —  The  court  may  adjudicate  con- 
troversies arising  in  bankruptcy  proceedings, 
summarily,  without  subpoena,  summons, 
pleadings,  or  evidence,  according  to  the  prin- 
ciples, rules,  and  practice  in  actions  at  law 
and  suits  in  equity.  In  re  Rathman,  (C.  C. 
A.  8th  Cir.  1910)  183  Fed.  913. 

VI.  Jurisdiction  of  State  Couirrs. 

Jurisdiction  of  state  courts.  — In  all  con- 
troversies between  the  trustee  of  the  bank- 
rupt's estate,  and  a  stranger  or  third  parties, 
as  to  the  title  and  ownership  of  property  al- 
leged to  belong  to  the  estate  of  the  bankrupt, 
the  jurisdiction  of  the  state  courts  is  ex- 
pressly preserved;  and  the  trustee  is  rele- 
gated to  such  courts  for  the  determination 
of  his  rights  when  the  bankrupt  himself 
should  or  could  have  litigated  them  therein, 
excepting  as  to  proceedings  under  sections 
606,  67 e,  and  70e,  unless  the  consent  of  the 
defendant  has  been  obtained  as  required  by 
the  statute.  Bardes  v.  Ha  warden  First  Nat. 
Bank,  (1900)  178  U.  S.  624,  20  S.  Ct.  1000, 
44  U.  S.  (L.  ed.)  1175;  Heath  v,  Shaffer,  (N. 
D.  la.  1899)  93  Fed.  647,  2  Am.  Bankr.  Rep. 
98;  Robinson  v.  White,  (D.  C.  Ind.  1899)  97 
Fed.  33,  3  Am.  Bankr.  Rep.  88 ;  In  re  Nixon, 
(D.  C.  Mont.  1901)  110  Fed.  633,  6  Am. 
Bankr.  Rep.  693;  Pond  v.  New  York  Nat. 
Exch.  Bank,  (8.  D.  N.  Y.  1903)  124  Fed. 
992,  10  Am.  Bankr.  Rep.  343;  Lawrence  v. 
Lowrie,  (M.  D.  Pa.  1903)  133  Fed.  996,  13 
Am.  Bankr.  Rep.  297 ;  French  v,  R.  P.  Smith, 
etc.,  Co.,  (Minn.  1900)  4  Am.  Bankr.  Rep. 
786;  Sheldon  v,  Parker,  (1902)  11  Am. 
Bankr.  Rep.  162,  66  Neb.  610,  92  N.  W.  923, 
95  N.  W.  1016;  Breckons  v,  Snyder,  (1905) 
15  Am.  Bankr.  Rep.  112,  211  Pa.  St  176,  60 
Atl.  576.  And  see  the  annotation,  supra, 
p.  531,  under  section  11a,  as  to  stay  of  suits 
pending  in  state  courts. 

Property  in  lawful  possession  of  state 
court,  —  If  the  property  claimed  was  in  the 
lawful  possession  of  the  state  court  at  the 
time  the  petition  in  bankruptcy  was  filed, 
and  its  possession  has  not  been  affected  by 
the  provisions  of  sections  605,  67e,  or  70e, 
pertaining  to  preferential  and  fraudulent 
transfers,  such  possession  will  draw  to  the 
state  court  jurisdiction  over  the  res,  Frank 
V.  Vollkommer,  (1907)  205  U.  S.  621,  27  8. 
Ct.  596,  51  U.  S.  (L.  ed.)  911,  17  Am.  Bankr. 
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Rep.  806;  In  re  Hockman,  (9th  Cir.  1905) 
140  Fed.  859,  72  C.  C.  A.  8,  15  Am.  Bankr. 
Itep.  500;  In  re  Kane,  (E.  D.  Pa.  1907)  152 
Fed.  587,  18  Am.  Bankr.  Rep.  654;  In  re 
Rathman,  (C.  C.  A.  8th  Cir.  1910)  183  Fed. 
913. 

Conflict  of  jurisdiction.  —  In  Hooks  v,  Ald- 
ridge,  (C.  C.  A.  5th  Cir.  1906)  145  Fed.  866, 
16  Ain.  Bankr.  Rep.  668,  it  was  said  that 
while  it  is  unquestionable  that  the  federal 
courts  are  the  final  arbiters  to  settle  ques- 
tions arising  under  the  bankruptcy  laws, 
there  are  questions  relating  to  comity  and 

grocedure,  in  the  event  of  conflict  of  opinion 
etween  the  state  courts  and  the  bankruptcy 
courts  as  to  the  possession  of  the  bankrupt^ 
assets,  which  remain  unsettled  by  decision  of 
the  Supreme  Court.  Whether  the  bankruptcy 
court  should  make  such  orders  as  will  pre- 
serve the  estate,  and  await  the  final  result  of 
the  litigation  in  the. state  court,  or  should 
act  on  its  own  opinion  of  the  want  of  juris- 
diction of  the  state  court,  and  enforce  its 
order  to  secure  the  possession  of  the  prop- 
erty, is  one  of  the  questions  left  unsettled. 
At  a  proper  time  th^  federal  courts,  of  course, 
may  decree  the  enforcement  of  the  supremacy 
of  the  Constitution  and  laws  of  the  United 
States,  for  it  is  an  incontrovertible  principle 


that  the  government  of  the  United  States 
may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every 
foot  of  American  soil  the  powers  and  func- 
tions that  belong  to  it.  (Ea  p.  Slebold, 
(1879)  100  U.  S.  371,  395,  25  U.  8.  (L.  ed.) 
717.)  But  it  is,  without  doubt,  the  duty  of 
both  the  state  and  federal  courts  to  exercise 
the  greatest  caution  to  avoid  this  necessity 
where  it  is  possible. 

Formal  proceedings  necessary  to  ottst  pos- 
session of  officer  of  state  court.  —  A  court  of 
the  United  States  will  not  dispossess  the  re- 
ceiver or  other  officers  of  a  state  court  by 
any  summary  order  or  process,  or  otherwise 
than  by  formal  proceedings  taken  by  its  own 
receiver  or  trustee  for  that  purpose.  Ross- 
Meeham  Foundry  Co.  v.  Southern  Car,  etc., 
Co.,  (W.  D.  Tenn.  1903)  124  Fed.  403,  10 
Am.  Bankr.  Rep.  624. 

Trustee  should  apply  to  state  court  for 
order.  —  Where  properly  belongins  to  the  es- 
tate of  a  bankrupt  is  in  the  custody  and  pos- 
session of  a  receiver  appointed  by  a  state 
court,  the  trustee  in  bankruptcy  should  apply 
to  the  state  court  for  an  order  directing  the 
receiver  to  turn  over  the  property  to  him. 
In  re  Lesser,  (S.  D.  N.  Y.  1900)  100  Fed. 
433,  3  Am.  Bankr.  Rep.  758. 


c  [Concurrent  jurisdiction.]  The  United  States  circuit  courts  shall  have 
concurrent  jurisdiction  with  the  courts  of  bankrupt<7,  within  their  respective 
territorial  limits,  of  the  oflFelises  enumerated  in  this  Act.  \_(1898)  SO  Stat.  L. 
563.Ji 

this   section;    and   see  the  title   Judioiatt, 
ante,  p.  249. 

Not  applicable  to  civil  actions.  —  Section 
23c  has  no  application  to  civil  actions;  the 
words  "offenses  enumerated"  meaning  the 
crimes  described  in  section  29.  Qoodier  v. 
Barnes,  (N.  D.  N.  Y.  1899)  94  Fed.  798,  2 
Am.  Bankr.  Rep.  328. 


CroaS'referenoe:    As  to 

Offenses  generally,  see  the  several  sub- 
divisions of  section  29,  infra,  p.  646. 

The  Circuit  Court  has  been  abolished  by 
section  289  of  the  Judicial  Code,  which  be- 
came effective  Jan.  1,  1912.  See  the  annota- 
tion, supra,  p.   594,  under  subdivision  a  of 


Sbc.  24.  JuBiSDicTioN  OF  APPELLATE  CouBTS.  —  a  ^Supreme  court  — 
circuit  courts  of  appeals — territorial  coua^ts.']  The  Supreme  Court  of  the  United 
States,  the  circuit  courts  of  appeals  of  the  United  States,  and  the  supreme  courts 
of  the  Territories,  in  vacation  in"  chambers  and  during  their  respective  terms, 
as  now  or  as  they  may  be  hereafter  held,  are  hereby  invested  with  appellate 
jurisdiction  of  controversies  arising  in  bankruptcy  proceedings  from  the  courts 
of  bankruptcy  from  which  they  have  appellate  jurisdiction  in  other  cases.  The 
Supreme  Court  of  the  United  States  shall  exercise  a  like  jurisdiction  from  courts 
of  bankruptcy  not  within  any  organized  circuit  of  the  tFnited  States  and  from 
the  supreme  court  of  the  District  of  Columbia.   [(1898)  SO  Stat.  L.  555.] 


The  provisions  of  this  section,  as  far  as 
they  relate  to  the  Supreme  Court,  are  re- 
enacted  in  Judicial  Code,  section  252,  ante, 
title  JuDiCLkBY,  p.  237,  of  this  Supplement; 
and  the  provisions  as  far  as  they  relate  to 
the  Circuit  Court  of  Appeals  are  recognized 
and  confirmed  in  Judicial  Code,  section  130, 
ante,  title  Judiciary,  p.  196. 

I.  COTfTBOVEBSTEB  ARISING  IN  BANKBUPTOT 

Pbooeedinos. 
IT.  Review    by    United    States    Supbemb 

OOtJBT    DiBBCT    FBOM    UNITED    STATES 
DiSTBIOT  COUBT. 


III.  Review  by  United  States  Sufbbme 
CouBT  OF  Decisions  of  Cibouit 
Courts  of  Appeals. 

I.    CONTBOVEBSIES  ABISING  IN  BANKRUPTCY 

Proceedings. 

In  general.  —  This  section  "relates  to  con- 
troversies arising  in  bankruptcy  prooeedings 
in  the  exercise  by  the  bankruptcy  courts  of 
the  jurisdiction  vested  in  them  at  law  and  in 
equity  by  section  2,  to  settle  the  estates  of 
bankrupts,  and  to  determine  controversies  in 
relation  thereto.    Hutchinson  v.  Otis,  (1903) 
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190  U.  S.  652,  23  S.  Ct.  778.  47  V.  S.  (L.  ed.) 
1179."  Hewit  r.  Berlin  Mach.  Works,  (1904) 
194  U.  S.  296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.) 
086. 

Appealable  "  controversies,"  etc.,  under  sec- 
tion 24a  '*by  judicial  definition  are  limited 
to  cases  of  the  class  referred  to  in  section 
23."  Thompson  r.  Mauzy,  (C.  C.  A.  4th  Cir. 
1909)  174  Fed.  611,  614. 

Where  a  "  controversy  "  is  of  such  a  char- 
acter that,  if  it  Jiad  arisen  in  a  federal  court 
when  it  was  not  sitting  in  bankruptcy,  the 
final  decision  of  it  would  have  been  review- 
able in  the  Circuit  Court  of  Appeals,  by  writ 
of  error  or  appeal,  it  is  consequently  review- 
able on  appeal  or  writ  of  error  under  section 
24a.  Dodfl^  v,  Norlin,  (C.  C.  A.  8th  Cir. 
1904)   133  Fed.  363. 

Under  this  section  the  Circuit  Court  of 
Appeals  has  appellate  jurisdiction  over  the 
District  Courts,  sitting  in  bankruptcv,  wher- 
ever there  is  a  controversy  of  a  character 
justiciable  in  other  courts;  and  where  the 
subject-matter  involved  in  a  decision  was  not 
in  any  way  peculiar  to  bankruptcy,  and  is 
governed  entirely  by  the  principles  of  the 
common  law  and  the  rules  of  equity,  an  ap- 
peal is  allowable.  Burleigh  v.  Foreman,  ( 1st 
Cir.  1903)  125  Fed.  217,  60  C.  C.  A.  109; 
Mason  v.  Wolkowich,  (C.  C.  A.  1st  Cir.  1906) 
160  Fed.  699. 

"  Surely  what  constitutes  a  *  controversy  * 
within  the  meaning  of  section  24a  must  be 
determined  by  the  nature  of  the  right  in- 
volved and  the  issue  tried,  and  not  by  the 
accidental  circumstance  as  to  which  party 
is  actor  and  which  defendant.  .  .  .  Most 
of  the  confusion  on  this  subject  has  arisen 
out  of  a  misunderstanding  of  the  decision  in 
Chicago  First  Nat.  Bank  v.  Chicago  Title, 
etc.,  Co.,  (1905)  198  U.  S.  280,  25  S.  Ct. 
693,  49  U.  8.  (L.  ed.)  1051.  ...  It  is 
manifest  that  the  Supreme  Court,  if  the  judg- 
ment in  [that  case]  had  properly  involved  a 
decision  as  to  the  merits,  would  have  decided 
that  appeal  was  the  proper  method  of  bring- 
ing the  question  before  the  appellate  court, 
for  it  sustained  an  appeal  on  a  petition  by  a 
trustee  to  determine  the  rights  of  adverse 
claimants  to  property  in  the  custody  of  the 
court  in  a  later  case  reported  in  the  same 
volume,  namely,  Whitney  v.  Wenman,  (1905) 
198  U.  S.  539,  25  S.  Ct.  778,  49  U.  S.  (L.ed.) 
1157."  Per  Amidon,  J.,  in  Thomas  t'.  Woods, 
(C.  C.  A.  8th  Cir.  1909)  173  Fed.  585,  589, 
690. 

Decisions  held  appealable.  —  In  the  follow- 
ing cases  decisions  were  expressly  or  im- 
pliedly held  to  be  appealable: 

A  decree  on  a  bill  in  equity  bv  a  trustee  in 
barkruptey  to  set  aside  a  fraudulent  convey- 
ance by  the  bankrupt.  Thomas  r.  Sugarman, 
(1910)   218  U.  S.  129,  30  S.  Ct.  650. 

A  decree  denying  the  right  invokcjd  by  a 
petition  in  intervention  to  have  the  lien  of  a 
chattel  mortgage  established  as  the  first 
claim  on  the  property  of  a  bankrupt  and 
satipfied  out  of  the  proceeds  of  a  proposed 
sale  by  the  trustee  in  bankruptcy.  Knapp  v, 
Milwaukee  Trust  Co.,  (1910)  216  U.  S.  545, 
30  S.  Ct.  412. 

A  decision  upholding  the  right  of  an  inter- 


vener, as  a  conditional  vendor  of  the  bank- 
rupt, to  certain  goods  and  proceeds  of  other 
goods  in  the  hands  of  the  trustee  in  bank- 
ruptcy. Bryant  v.  Swofford  Bros.  Dry  Groods 
Co.,  (1909)  214  U.  S.  279,  29  S.  Ct.  614,  53 
U.  S.  (L.  ed.)  997. 

A  person's  assertion  of  title  to  property  in 
posfession  of  the  trustee  in  banloniptt^  by  an 
intervention  raising  a  distinct  and  separable 
issue.  Hewit  v.  Berlin  Mach.  Works,  (1904) 
194  U.  S.  296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.) 
986;  Manson  r.  Williams,  (1909)  213  U.  S. 
453,  29  S.  Ct.  519,  53  U.  S.  (L.  ed.)  869. 

A  judgment  that  a  chattel  mortgage  upon 
the  alleged  property  of  the  bankrupt  is  void- 
able by  his  trustee,  and  that  it  entitled  the 
mortgagee  to  no  lien  upon  the  property  and 
no  preference  in  payment  out  of  its  proceeds. 
Dodge  t?.  Norlin,  (C.  C.  A.  8th  Cir.  1904) 
133  Fed.  363,  where  the  court  said:  "The 
late  decision  of  the  Supreme  Court  in  Hewit 
V.  Berlin  Mach.  Works,  (1904)  194  U.  S. 
296,  24  S.  Ct.  690,  691,  48  U.  S.  (L.  ed.)  986, 
as  we  understand  it,  is  an  adjudication  of 
this  question  in  accord  with  these  views." 

In  the  course  of  proceedings  to  marshal 
assets  in  the  hands  of  a  trustee,  as  between 
partnership  and  individual  creditors,  if  a  dis- 
tinct and  separable  issue  is  raised  between 
parties  intervening,  involving  substantial 
rights,  and  which  might  arise  at  common 
law  or  in  equity,  an  order  made  therein  is 
appealable.  Burleigh  v.  Foreman,  (C.  C.  A. 
Ist  Cir.  1903)   125  Fed.  217. 

A  decision  on  the  petition  of  an  adverse 
claimant  to  reclaim  property  taken  possession 
of  by  the  trustee  in  bankruptcy.  Franklin 
V.  Stoughton  Wagon  Co.,  (C.  C.  A.  8th  Cir. 
1909)  168  Fed.  857. 

A  decree  adverse  to  a  petitioner  who  al- 
leged that  he  was  the  owner  of  property 
which,  prior  to  the  adjudication,  had  been  in 
the  possession  of  the  bankrupt,  but  was  since 
held  by  the  trustee,  and  praying  that  the 
latter  be  ordered  to  surrender  possession. 
Smith  V.  Means,  (C.  C.  A.  7th  Cir.  1906) 
148  Fed.  89. 

An  order  on  a  petitioner's  prayer  to  have 
turned  over  to  him  as  mortgagee  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property. 
Liddon  v.  Smith,  (C.  C.  A.  5th  Cir.  1906)  135 
Fed.  43. 

A  decree  on  a  petition  in  the  nature  of  a 
bill  in  equity  to  establish  the  right  of  the 
petitioner  to  the  possession  of  certain  prop- 
erty also  claimed  by  the  trustee  in  bank- 
ruptcy and  to  enjoin  the  latter  from  inter- 
fering with  such  possession.  Security  Ware- 
housing Co.  r.  Hand,  (C.  C.  A.  7th  Cir.  1908) 
143  Fed.  32,  affirmed  in  (1907)  206  U.  S. 
415,  27  S.  Ct.  720,  51  U.  S.  (L.  ed.)   1117. 

A  decree  in  a  suit  by  a  trustee  in  bank- 
ruptcy to  cancel  a  conveyance  of  real  estate 
of  the  bankrupt  and  quiet  the  trustee's  title 
to  it.  McCartv  f.  Coffin,  (C.  C.  A.  5th  Cir. 
1907)  150  Fed.*  307. 

A  decision  on  the  petition  of  an  adverse 
claimant  to  reclaim  property  taken  posses- 
sion of  by  the  trustee  in  bankruptcy.  Frank- 
lin V.  Stoughton  Wagon  Co.,  (C.  C.  A.  8th 
Cir.  1909)  168  Fed.  857. 

A  decree  in  a  proceeding  instituted  by  peti- 
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tion  of  tho  trustee  in  bankruptcy  to  have  cer- 
tain adverse  claims  and  liens  upon  property 
belonging  to  the  estate  declared  void  and  for 
a  sale  of  the  property  free  and  clear  of  the 
same.  Thomas  v.  Woods,  (C.  C.  A.  8th  Cir. 
1909)  173  Fed.  586. 

A  decree  summarily  adjudicating  the  right 
to  property  in  the  possession  of  the  trustee 
in  bankruptcy  and  an  adverse  claimant. 
Mound  Mines  Co.  v,  Hawthorne,  (C.  C.  A. 
8th  Cir.  1909)   173  Fed.  882. 

A  judgment  determining  the  priority  of 
certain  liens  upon  lands  belonging  to  the 
bankrupt's  estate  and  involving  questions  of 
fact.  Hendricks  t?.  Webster,  (C.  C.  A.  8th 
Cir.  1908)   169  Fed.  927. 

A  decree  dismissing  the  petition  of  lessors 
of  a  bankrupt  to  forfeit  the  lease  in  the  event 
of  a  sale  by  the  trustee  in  bankruptcy  under 
the  court's  order.  Gazlay  v,  Williams,  (1908) 
210  U.  8.  41,  28  S.  Ct  687,  52  U.  S.  (L.  ed.) 
950. 

A  judgment  by  the  Circuit  Court  of  Ap- 
peals holding  that  an  intervening  conditional 
vendor  of  property  sold  to  the  bankrupt  had 
no  lien  thereon  as  against  a  general  ci^itor, 
because  of  a  failure  to  file  the  contract  of 
sale.  York  Mfg.  Co.  v.  Cassell,  (1906)  201 
U.  S.  344,  20  S.  Ct.  481,  60  U.  8.  (L.  ed.) 
V82. 

A  dispute  between  a  receiver  in  bankruptcy 
and  an  outside  person  as  to  whether  a  con- 
tract was  made  between  them  for  the  sale  and 
purchase  of  property  of  the  estate,  brought 
before  the  bankruptcy  court  for  determina- 
tion. In  re  Jungmann,  (C.  C.  A.  2d  Cir. 
1911)   186  Fed.  302. 

An  order  disallowing  a  mortgaoe  lien  on 
the  ground  that  it  was  given  and  accepted 
in  fraud  of  the  Bankrupt  Act.  In  re  Canton 
First  Nat.  Bank,  (C.  C.  A.  6th  Cir.  1906) 
136  Fed.  62. 

An  order  disallowing  a  creditor's  claim  to 
priority  by  reason  of  a  mortgage  to  secure  his 
debt,  but  allowing  the  debt.  In  re  Doran, 
(C.  C.  A.  6th  Cir.  1907)   154  Fed.  467. 

On  a  creditor's  answer  to  the  trustee's  peti- 
tion to  sell  certain  chattels  and  claiming 
chattel  mortgage  liens  thereon,  an  order  hold- 
ing the  chattel  mortgages  void.  ELnapp  v, 
Milwaukee  Trust  Co.,  (C.  C.  A.  7th  Cir.  1908) 
162  Fed.  675,  affirming  (1910)  216  U.  8.546, 
30  8.  Ct.  412. 

A  judgment  determining  the'  claim  of  a 
chattel  mortgagee  to  asseto  in  the  hands  of 
a  trustee  in  bankruptcy.  Loeser  t?.  Savings 
Deposit  Bank,  etc.,  Co.,  <C.  C.  A.  6th  Cir. 
1908)   163  Fed.  212. 

A  judgment  that  a  chattel  mortgage  upon 
the  alleged  property  of  the  bankrupt  is  void- 
able by  his  trustee,  that  it  entitled  the  mort- 
gagee to  no  lien  upon  the  property  and  to 
no  preference  in  payment  out  of  its  proceeds. 
Dodge  V.  Norlin,  (C.  C.  A.  8th  Cir.  1904) 
133  Fed.  363. 

An  order  directing  the  receiver  in  bank- 
ruptcy to  pay  to  the  trustee  in  bankruptcy 
the  proceeds  of  a  sale  of  the  bankrupt's  as- 
sets under  an  order  of  the  court.  MaRon  t*. 
Wolkowich,  (C.  C.  A.  lat  Cir.  1906)  150 
Fed.  699. 

An  order  allowing  a  debt  but  disallowing 


the  creditor's  claim  of  priority  by  reason  of 
a  mortgage  to  secure  the  debt.  In  re  Doran, 
(C.  C.  A.  6th  Cir.  1907)    154  Fed.  467. 

An  order  disn^^ssing  a  petition  in  invohm- 
tary  bankruptcy,  if  it  presents  questions  of 
law  only,  is  appealable,  although  it  is  also 
reviewable  on  a  petition  to  revise  under  sec- 
tion 24&.  8tevens  v.  Nave-McCord  Mercan- 
tile Co.,  (C.  C.  A.  8th  Cir.  1906)  150  Fed. 
71.  But  see  as  to  exdusiveness  of  the  rem 
edies  by  appeal  or  by  petition  to  revise,  the 
note  to  section  245,  infra,  p.  611. 

Judgment  erroneous  but  not  void.  —  A 
judgment  on  an  appeal  determining  in  favor 
of  the  appeal  "that  somewhat  cloudy  ques- 
tion" wiiether  a  petition  for  revision  is  or 
is  not  the  sole  appellate  remedy,  is  not  void 
even  though  it  be  erroneous,  and  it  cannot 
be  vacated  as  a  nullity  at  a  subsequent  temi 
of  court.  Loeser  v.  Savings  Deposit  Bank, 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1908)  163  Fed. 
212. 

Decisions  held  not  appealaUe.  —  "Nothing 
as  it  seems  to  us  can  be  regarded  as  a  con- 
troversy '  arising  in  bankruptcy  proceeding ' 
within  the  purview  of  subdivision  a,  section 
24,  where  Uie  subject-matter  and  object  of 
the  proceedii^  are  within  the  power  to 
make  a  summary  order.  Certainly  this  is 
true  where  plenary  action  is  not  sought. 
...  In  determining  the  question  of  rem- 
edy, then,  as  between  review  or  appeal  under 
the  Bankruptcy  Act,  we  are  not  to  be  gov- 
erned by  our  ideas  of  whether  the  power  in- 
voked can  be  rishtly  exercised  or  not  in  the 
given  instance,  but  by  the  object  and  char- 
acter of  the  proceeding."  In  re  Farrell,  (C. 
C.  A.  6th  Cir.  1910)  176  Fed.  505,  609,  citing 
Coder  v.  Arts,  (1909)  213  U.  8.  223,  29  8. 
Ct.  436,  53  U.  8.   (L.  ed.)   772. 

A  receiver  in  bankruptcy  having  turned 
over  to  the  petitioning  creditor  certain  of  the 
bankrupt's  property  on  the  creditor's  claim 
that  the  bankrupt  was  a  bailee  thereof  only, 
a  special  commissioner  recommended  that 
the  receiver's  action  be  not  approved,  which 
recommendation  was  affirmed  by  an  order  of 
the  District  Court.  Another  order  was  there- 
after made,  referring  to  the  same  commissioner 
the  duty  to  ascertain  the  value  of  the  prop- 
erty, and  the  sum  the  creditor  should  pay  to 
the  bankrupt's  trustee,  and,  on  the  commis- 
sioner's finding  being  filed,  an  order  was  en- 
tered confirming  his  report  and  directing  pay- 
ment to  the  trustee  or  clerk  of  the  court. 
It  was  held  that  none  of  such  orders  was 
appealable  or  reviewable  otherwise  than  by 
a  petition  to  revise.  In  re  Strobel,  (C.  C. 
A.  2d  Cir.  1908)   160  Fed.  916. 

An  order  made  in  a  proceeding  between 
the  trustee  in  bankruptcy  and  a  prior  as- 
signee to  determine  the  right  to  property  in 
the  custody  of  the  court  or  its  proceeds  is 
not  appealable.  O'Dell  r.  Boyden,  (6th  Cir. 
1906)  150  Fed.  731,  10  Ann.  Cas.  239,  80  C 
C.  A.  397. 

The  following  were  held  not  to  be  appeal- 
able? An  order  dismissing  a  petition  to  re- 
voke n  discharge,  Thompson  r.  Mauzy,  (C.  C. 
A.  4th  Cir.  1909)  174  Fed.  611;  an  order 
directing  the  turning  over  of  property  or 
money  by  a  third  person  to  the  trustee  in 
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bankruptcy,  In  re  Rom  Shoe  Mfg.  Co.,  (C.  C. 
A.  2d  Cir.  1909)  168  Fed.  39;  a  decree  relating 
to  the  distribution  of  the  proceeds  of  a  sale 
of  real  estate  made  by  the  trustee  in  bank* 
ruptcy.  In  re  Groetzinger,  (C.  C.  A.  3d  Cir. 
1903)  127  Fed.  124,  holding  that  the  rem- 
edy is  by  petition  to  revise;  a  decree  revers- 
ing a  referee's  judgment  requiring  a  trustee 
to  account  to  the  creditors  in  specific  sums 
as  the  rental  value  of  the  property  of  which 
he  permitted  the  bankrupt  to  retain  use  and 
possession.  Clinton  Bank  v.  Kondert,  (C. 
C.  A.  5th  Cir.  1908)   159  Fed.  703. 

Decrees  in  proceedinga  in  hankruptcyf  as 
distinguished  from  "controversies  arising  in 
bankruptcy  proceedings,"  and  not  enumer- 
ated in  section  25a,  are  not  appealable  to 
the  Circuit  Court  of  Appeals,  but  are  re- 
viewable only  on  petition  to  superintend  and 
revise.  Chicago  First  Nat.  Bank  v.  Chicago 
Title,  etc.,  Co.,  (1905)  198  U.  S.  280,  25  S. 
Ct.  693,  49  U.  S.  (L.  ed.)  1051.  See  the 
note  to  section  246,  infra,  p.  611. 

AdminiBtraiive  orders.  —  "The  'controver- 
sies arising  in  bankruptcy  proceedings'  re- 
ferred to  in  this  section  [section*  24a],  as  has 
been  heretofore  held  by  this  court,  are  '  those 
independent  or  plenary  suits  which  concern 
the  bankrupt's  estate,  and  arise  by  inter- 
vention or  otherwise  between  the  trustee  rep- 
resenting the  bankrupt's  estate  and  claim- 
ants asserting  some  right  or  interest  adverse 
to  the  bankrupt,  or  his  general  creditors,' 
and  do  not  include  'administrative  orders 
and  decrees  in  the  ordinary  course  of  a  bank- 
ruptcy between  the  filing  of  the  petition  and 
the  final  settlement  of  the  estate,'  which, 
•under  section  24&  of  the  Bankrupt  Act,  are 
subject  to  revision  by  this  court  in  matter 
of  law  upon  petition  for  review."  Brady  r. 
Bernard,  (C.  C.  A.  6th. Cir.  1909)  170  Fed. 
576,  citing  the  following  cases:  In  re  Muel- 
ler, (6th  Cir.  1905)  135  Fed.  712,  68  C.  C. 
A.  349;  Dickas  v.  Barnes,  (6th  Cir.  1905) 
140  Fed.  849,  72  C.  C.  A.  261 ;  Davidson  v. 
Friedman,  (6th  Cir.  1906)  140  Fed.  853,  72 
C.  C.  A.  553;  Jn  re  McMahon,  (6th  Cir. 
1906)  147  Fed.  684,  77  C.  C.  A.  668;  CKDell 
V.  Boyden,   (6th  Cir.  1906)   150  Fed.  731,  80 

\j»  v/.   A,  OVf. 

Orders  made  by  the  bankruptcy  court  re- 
quiring members  of  a  bankrupt  partnership, 
who  have  not  been  individually  adjudged 
bankrupt,  to  schedule  and  surrender  their  in- 
dividual property  are  not  appealable  under 
section  24a.  Dickas  r.  Barnes,  (6th  Cir. 
1905)  140  Fed.  849,  72  C.  C.  A.  261.  where 
the  court  said :  "  It  is  not  necessary  for  us 
i)ow  to  determine  what  the  final  disposition 
to  be  made  by  the  District  Court  of  the  in- 
dividual assets  of  these  appellants  should 
be." 

"  No  appeal  lies  from  an  order  rejecting  a 
petition  for  rehearing  under  the  bankrupt 
law.  Sections  24  and  25  of  the  Bankruptcy 
Act  prescribe  in  what  cases  appeals  may  be 
had,  and  these  sections  manifestly  do  not 
cover  such  a  case  as  this."  Morgan  v.  Bene- 
dum,  (C.  C.  A.  4th  Cir.  1907)    157  Fed.  232. 

Decree  awarding  interlocutory  injunction. 
—  Under  section  7  of  the  Circuit  Court  of 
Appeals   Act  of    March   3,    1891,    as   subse- 


quently amended  by  Act  of  June  6,  1900,  ch. 
803,  31  Stat.  L.  660,  4  ¥eL  Stat.  Annot 
422,  an  appeal  would  lie  to  the  Circuit  Court 
of  Appeals  from  a  decree  of  the  District 
Court  awarding  an  interlocutory  injunction 
in  a  bankruptcy  case,  even  though  the  right 
to  issue  the  injunction  involved  the  juris- 
diction of  the  District  Court,  provided,  how- 
ever, as  declared  in  the  Act  above  cited,  that 
the  Circuit  Court  of  Appeals  would  have 
jurisdiction  of  an  appeal  from  a  final  decree 
in  the  cause;  if  the  injunction  was  allowed 
in  a  cause  of  a  character  subject  only  to  re- 
view on  petition  for  revision,  no  appeal 
would  lie  from  the  decree  awarding  the  in- 
ter locutorv  injunction.  O'Dell  v.  Boyden, 
(6th  Cir.*  1906)  150  Fed.  731,  10  Ann.  Cas. 
230,  80  C.  C.  A.  397,  dismissing  the  appeal. 

lime  limit  for  appeaL  —  Appeals  to  the 
Circuit  Court  of  Appeals  from  decisions  of 
the  District  Court  m  "controversies  aris- 
ing," etc.,  under  section  24a  must  be  taken 
"  within  six  months  after  the  entry  of  the 
order,  judgment,  or  decree  sought  to  be  re- 
viewed," as  provided  in  section  11  of  the  Cir 
cuit  Court  of  Appeals  Act  of  1891,  c.  517,  26 
Stat.  L.  829,  4  Fed.  Stat.  Annot.  428.  Brady 
r.  Bernard,  (C.  C.  A.  6th  Cir.  1909)  170  Fed. 
576,  679. 

Parties  to  appeaL  —  "All  the  parties  in- 
terested in  the  proceedings  must  be  made 
parties  to  the  appeal  and  must  be  given 
notice  of  its  pendency  and  hearing."  Stevens 
V.  Nave-McCord  Mercantile  Co.,  (C.  C.  A. 
8th  Cir.  1906)  160  Fed.  71. 

Parties  jointly  interested  in,  and  aggrieved 
by,  a  final  decision,  may  jointly  appeal  there- 
from. Stevens  t?.  NaveMcCord  Mercantile 
Co.,  (C.  C.  A.  8th  Cir.  1906)   150  Fed.  71. 

Where  a  single  order  or  judgment  is  made 
by  a  District  Court  in  a  bankruptcy  proceed- 
ing which  determines  a  question  affecting 
alike  different  claimants,  they  may  unite  in 
an  appeal  therefrom,  although  their  inter- 
ests are  several  and  distinct.  Crim  r.  Wood- 
ford, (C.  C.  A.  4th  Cir.  1906)  136  Fed.  34, 
sustaining  a  joint  appeal  from  an  order  fix- 
inff  certain  priorities  and  liens. 

''The  practice  and  requirements  upon  ap- 
peals in  bankruptcy  cases  are  substantially 
the  same  as  in  other  cases."  Cook  Inlet  Coal 
Fields  Co.  t?.  Caldwell,  (C.  C.  A-  4th  Cir. 
1906)  147  Fed.  475,  478.  See  also  for  various 
matters  of  appellate  procedure,  the  first  notei 
to  section  25a,  infra,  p.  623. 

An  appeal  was  dismissed  where  citation 
was  not  issued  nor  the  assignment  of  errors 
filed  until  after  a  term  of  the  Circuit  Court 
of  Appeals  had  intervened,  and  the  transcript 
was  not  filed  until  after  a  second  term  had 
passed,  and  no  showing  was  made  in  excuse 
of  the  delav.  Nazima  Trading  0>.  r.  Martin, 
(C.  C.  A.  9th  Cir.  1908)   164  Fed.  838. 

Presentation  and  reservation  in  lower 
court  of  ground  of  objection.  —  Where  an  or- 
der was  made  on  the  trustee's  petition  to 
sell  chattels,  if  the  trustee's  official  capacity 
was  not  challenged  in  the  court  below,  it 
cannot  be  questioned  on  a  creditor's  appeal 
from  the  order.  Knapp  r.  Milwaukee  Trust 
Co.,  (C.  C.  A.  7th  Cir.  1908)  162  Fed.  675, 
affirmed  (1910)  216  U.  S.  545,  30  S.  Ct  412. 
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Where  a  petition  was  filed  l^  a  married 
woman  against  her  husband  and  his  trustee 
in  bankruptcy  to  enforce  a  resulting  trust 
of  certain  land  standing  in  his  name,  an  ob- 
jection that  a  judgment  in  her  favor  was  er- 
roneous because  she,  being  a  married  woman, 
had  no  power  to  sue  without  the  intervention 
of  a  trustee  or  a  next  friend,  and  that  no  de- 
cree pro  confesao  was  taken  against  her  hus- 
band on  his  failure  to  answer,  could  not  be 
made  for  the  first  time  on  appeal.  Bucking- 
ham V,  Estes,  (C.  C.  A.  6th  Gir.  1904)  128 
Fed.  584. 

Assignment  of  errors. — \Vhere,  on  appeal 
from  an  order  confirming  a  master's  report 
as  to  the  amount  of.  rents  a  bankrupt's  wife 
was  entitled  to  under  a  decree  enforcing  a  re- 
sulting trust  of  land  held  by  the  'baiucrupt, 
none  of  the  errors  assigned  raised  any  ques- 
tion as  to  the  correctness  of  the  decree  in 
favor  of  the  wife  for  rents  and  profits,  but 
all  of  them  related  to  the  question  of  amount, 
the  wife's  right  to  recover  rents  could  not 
be  reviewed.  Buckingham  t?.  Estes,  (C.  C. 
A.  6th  Cir.  1904)   128  Fed.  684. 

Failure  to  incorporate  evidence  in  the  rec- 
ord, where  there  is  nothing  to  show  any 
evidence  was  taken,  is  not  ground  for  dismiss- 
ing the  appeal.  C.  C.  Taft  Co.  v.  Century 
Sav.  Bank,  (C.  C.  A.  8th  Cir.  1906)  141  Fed. 
369. 

fieview  in  general. —  "  Upon  an  appeal 
from  a  final  decision  in  equity,  all  the  an- 
terior rulings  in  the  progress  of  the  cause  are 
reviewable."  Stevens  v.  Nave-McCord  Mer- 
cantile Co.,  (C.  C.  A.  8th  Cir.  1906)  150  Fed. 
71,  73. 

Where  each  party  has  laid  the  merits  be- 
fore the  appellate  court,  regardless  of  the 
pleadings,  tne  court  may  not  feel  called  upon 
to  depart  from  the  issues  actually  shown  by 
the  proofs,  or  to  raise  any  question  of  va- 
riance. Mason  v,  Wolkowich,  (C.  C.  A.  1st 
Cir.  1906)    160  Fed.  699,  704. 

fieview  of  facts.  — "When  the  court  has 
considered  confiieting  evidence  and  made  a 
finding  or  decree,  it  is  presumptively  correct, 
and  unless  some  obvious  error  of  law  has 
intervened  or  some  serious  mistake  of  fact 
has  been  made  the  finding  or  decree  must  be 
permitted  to  stand."  C(Ser  v.  Arts,  (C.  C. 
A.  8th  Cir.  1907)  152  Fed.  943,  946,  affirmed 
(1909)  213  U.  S.  223,  29  8.  Ct.  436,  63  U.  8. 
(L.  ed.)  772. 

As  a  rule  the  Supreme  Court  will  not  dis* 
tnrb  concurrent  findings  of  fact  by  two  courts 
below,  and  this  rule  will  be  adhered  to  unless 
the  lower  courts  clearly  erred  in  their  con- 
ception of  the  weight  of  the  evidence.  Page 
r.  Rogers,  (1909)  211  U.  S.  675,  29  S.  Ct. 
169,  63  U.  S.  (L.  ed.)  332;  Manson  v.  Wil- 
liams, (1909)  213  U.  S.  453,  29  S.  Ct.  619,  63 
U.  S.  (L.  ed.)869,  where  the  court  said:  "  We 
do  not  say  that  we  necessarily  should  have 
come  to  this  conclusion  if  the  case  had  been 
tried  before  us  in  the  first  instance,  but,  upon 
a  pure  question  of  fact,  the  error,  if  there 
was  one,  is  not  so  plain  as  to  call  upon  us  to 
depart  from  our  usual  rule." 

Upon  reversing  an  order  of  the  District 
Court,  which  reversed  an  order  of  the  referee, 
it  was  observed  that  "the  referee  had  the 


opportunity  of  seeing  and  hearing  the  wit- 
nesses, and  he  was  therefore  in  a  better  posi- 
tion to  judge  of  their  credibility  than  are 
courts,  which  have  before  them  nothing  but 
the  printed  record."  Southern  Pine  Co.  v. 
Savannah  Trust  Co.,  (C.  C.  A.  6th  Cir.  1906) 
141  Fed.  802.  To  the  same  point  see  nu- 
merous cases  cited  in  Moore  on  Facts,  sec- 
tions 992,  1278,  1276. 

Remand.  —  The  rule  that  an  appellate 
court  will  remand  a  cause  with  instruc- 
tions to  dismiss  whenever  it  appears  from 
the  record  that  there  was  no  jurisdiction 
in  the  court  below,  has  no  application  ex- 
cept '  where  .  such  want  of  jurisdiction  af- 
firmatively appears  upon  the  face  of  the 
record,  in  a  case  otherwise  properly  before 
the  appellate  court;  and  the  appellate 
court  has  no  jurisdiction  to  so  remand 
where  the  alleged  want  of  jurisdiction  of  the 
court  below  is  predicated  upon  an  issue  of 
fact  adjudicated  in  the  court  below  in  favor 
of  the  jurisdiction,  and  where  the  order  or 
judgment  in  which  such  adjudication  was  in- 
volved is  not  properly  brought  before  the  ap- 
pellate court  for  review.  Brady  i?.  Bernard, 
(C.  C.  A.  6th  Cir.  1909)  170  Fed.  676. 

Scope  and  exigency  of  mandate.  —  Where 
an  order  made  by  a  District  Court,  sustain- 
ing a  claim  of  privilege  of  a  witness  examined 
by  creditors  in  a  banxruptcy  proceeding,  was 
reversed  by  the  Circuit  Court  of  Appeals, 
which  remanded  the  cause  for  further  pro- 
ceedings, the  court  below  properly  vacated  an 
order  previously  made  by  the  referee  dis- 
charging th^  trustee,  and  required  the  wit- 
ness to  appear  again  for  further  examina- 
tion. Brown  r.  Persons,  (C.  C.  A.  3d  Cir. 
1903)   122  Fed.  212. 

II.  Review  bt  United  States  Supbemb 
Court  Dibeot  fbom  United  States  Dib- 
tbictt  coubt. 

^Appellate  jnrladiction  in  other  cases."  — 
So  far  as  this  phrase  in  section  24a  refers  to 
the  appellate  jurisdiction  of  the  Supreme 
Court  direct  from  federal  District  Courts,  it 
imports  the  jurisdiction  conferred  by  section 
6  of  the  Circuit  Court  of  Appeals  Act  of 
March  3,  1891,  ch.  617,  26  Stat.  L.  827,  4  Fed. 
Stat.  Annot.  398,  which  section  is  now  em- 
bodied in  Judicial  Code,  sec.  238,  ante,  title 
JUDioiART,  p.  231,  of  this  Supplement.  It  is 
to  be  observed,  however,  that  cases  not  "  con- 
troversies arising  in  bankruptcy  proceedings  " 
within  the  meaning  which  that  phrase  in 
section  24a  of  the  Bankruptcy  Act  has  ac- 
quired in  bankruptcy  cases  are  nevertheless 
appealable  direct  to  the  Supreme  Court  if 
they  are  of  the  character  described  in  section 
6  of  the  Circuit  Court  of  Appeals  Act  of  1891 
(now  Judicial  Code,  sec.  238)  above  men- 
tioned. Thus  a  judgment  adjud^ng  a  defend- 
ant a  bankrupt  is  enumerated  m  section  26a 
of  the  Bankruptcy  Act  (1  Fed.  Stat.  Annot. 
602,  and  see  infra,  p.  623)  among  the  judg- 
ments appealable  to  the  Circuit  Court  of  Ap- 
peals. Nevertheless,  if  the  jurisdiction  of  the 
District  Court  was  in  issue  in  the  case  the 
judgment  is  appealable  on  that  issue  direct  to 
the  Supreme  Court,  as  in  the  case  of  Fred- 
eric L.  Grant  Shoe  Co.  v.  W.  M.  Laird  Co., 
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(1909)  212  U.  S.  445,  29  S.  Gt.  332,  53  U.  S. 
(L.  ed)  591.  In  other  words,  appeals  under 
section  5  above  mentioned,  now  Judicial 
Oode,  sec.  238,  although  in  bankruptcy  cases, 
are  taken  independently  of  section  24a  of  the 
Bankruptcy  Act.  See  infra,  this  note,  Time 
for  appeal  and  error,  p.  009. 

Jurisdiction  of  District  Court  in  issue.  — 
Cases  taken  on  appeal  or  error  direct  to  the 
Supreme  Court  froip  the  District  Court  in 
bankruptcy  casesy  are  usually  those  in  which 
the  jurisdiction  of  the  court  was  in  issue  (or 
claimed  to  have  been  in  issue)  under  the  first 
specification  in  section  6  of  the  Circuit  Court 
of  Appeals  Act  of  1891,  4  Fed.  Stat.  Annot. 
398,  now  Judicial  Code,  sec.  238,  ante,  title 
JuDiciABT,  p.  231,  of  this  Supplement.  In 
fact,  all  of  the  cases  cited  in  this  division  II. 
of  this  note  (pp.  607-610)  were  brought  up 
under  that  section. 

Section  5  of  the  Circuit  Court  of  Appeals 
Act,  above  referred  to,  is  copiously  anno- 
tated in  4  Fed.  Stat.  Annot.  399  ei  seq.,  and 
in  the  corresponding  place  in  title  Judiciaby, 
post,  vol.  2,  of  this  Supplement. 

In  the  following  banKruptcy  cases  the  Su- 
preme Court  determined  questions  of  juris- 
diction certified  by  the  District  Court  on  ap- 
peal or  error:  Harris  t?.  Mt.  Pleasant  First 
Nat.  Bank,  (1910)  216  U.  S.  382,  30  S.  CJt. 
296,  as  to  jurisdiction  to  entertain  a  suit 
brought  by  a  trustee  in  bankruptcy  against 
a  bank  to  require  it  to  surrender  notes 
pledged  by  the  bankrupt  as  collateral  secur- 
ity; Babbitt  v,  Dutcher,  (1910)  216  U.  8. 
102,  30  S.  Ct  372,  as  to  ancillary  jurisdic- 
tion to  entertain  a  summary  proceeding  by 
a  trustee  in  bankruptcy  appointed  in  a  bank- 
ruptcy proceeding  in  another  district  to  com. 
pel  officers  of  the  bankrupt  corporation  to  de- 
liver to  such  trustee  the  documents  in  their 
possession  relating  to  the  business  of  the 
bankrupt;  Frederic  L.  Grant  Shoe  Co.  v, 
W.  M.  Laird  Co.,  (1909)  ^12  U.  8.  445,  29 
S.  Ct.  332,  53  U.  S.  (L.  ed.)  591,  as  to  juris- 
diction to  adjudicate  bankruptcy  in  an  invol- 
untary proceeding  by  a  creditor  on  a  claim 
for  unliquidated  damages,  the  judgment  ap- 
pealed from  being  an  adjudication  of  bank- 
ruptcy; Whitnev  v.  Wenman,  (1906)  198  U. 
S.  539,  25  S.  Ct*  778,  49  U.  S.  (L.  ed.)  1157, 
as  to  jurisdiction  of  a  plenary  suit  in  equity 
to  determine  the  extent  and  character  of 
liens  upon,  rights  in,  and  disposition  of  prop- 
erty which  bc^me  subject  to  the  jurisdiction 
of  the  bankruptcy  court  as  that  of  the  bank- 
rupt, whether  held  by  him  or  for  him;  Ja- 
quith  17.  Rowley,  (1903)  188  U.  S.  620,  23  S. 
Ct.  369,  47  U.  8.  (L.  ed.)  620,  as  to  juris- 
diction of  a  summary  application  by  a  trus- 
tee in  bankruptcy  to  grant  an  order  the  result 
of  which  would  be  to  take  immediately  from 
the  bankrupt's  surety  on  a  bail  bond  in  a 
state  court  moneys  which  had  been  deposited 
with  him  before  the  commencement  of  the 
proceedings  in  bankruptcy,  as  indemnity 
against  liability,  and  thus  compel  him  to 
come  into  the  bankruptcy  court  for  the  litiga- 
tion of  questions  as  to  hia  right  to  retain 
the  monev  obtained  by  him:  Bardes  v.  Ha- 
warden  First  Nat.  Bank,  (1900)  178  U.  S. 
524,  20  S,  Ct  1000,  44  U.  S.  (L.  ed.)   1175, 


as  to  jurisdiction  of  a  suit  in  equity  by  a 
trusts  in  bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance  of  goods  by  the  bs^- 
rupt  and  to  compel  defendants  to  account 
for  the  goods  or  their  proceeds;  Mitchell  9. 
McClnre,  (1900)  178  U.  8.  539,  20  8.  Ct. 
1000,  44  U.  S.  (L.  ed.)  1182,  as  to  jurisdic- 
,  tion  of  an  action  of  replevin  by  a  trustee  in 
bankruptcy  to  recover  goods  alleged  to  have 
been  conveyed  by  the  bankrupt  in  fraud  of 
the  Bankruptcy  Act  and  of  creditors;  also  in 
the  two  cases  cited  in  the  next  two  para- 
graphs, infra. 

When  property  of  the  bankrupt  has  come 
into  possession  of  the  trustee  in  bankruptcy, 
and  the  bankrupt  has  asserted  in  the  federal 
District  Court  in  bankruptcy  a  claim  to  be 
entitled  to  a  part  or  the  whole  of  such  prop- 
erty, as  exempt  property,  the  bankruptcy 
court  necessarily  is  vested  with  jurisdiction 
to  determine,  upon  the  facts  before  it,  the 
validity  of  the  claimed  exemption.  In  such 
a  case,  therefore,  an  erroneous  decision 
against  an  exemption,  and  a  consequently 
erroneous  holding  that  the  property  forms 
assets  of  the  estate  in  bankruptcy,  to  be  ad- 
ministered under  the  direction  of  the  court, 
while  subject  to  correction  on  a  petition  for 
revision,  does  not  create  a  question  of  juris- 
diction proper  to  be  passed  upon  by  the 
Supreme  (3ourt  on  direct  appeal  from  the 
District  Court,  even  though  a  plea  denying 
jurisdiction  was  filed  in  that  court  and  its 
decree  expressly  asserted  jurisdiction  to  hear 
and  determine  the  matter.  Lucius  v.  Caw- 
thon-Coleman  Co.,  (1905)  196  U.  S.  149,  25 
S.  Ct.  214,  49  U.  8.  (L.  ed.)  425,  dismissing 
the  appeal.  See  also  In  re  Riggs,  (1909) 
214  U.  S.  9,  29  8.  Ct.  598,  53  U.  S.  (L.  ed.) 
887. 

A  judgment  dismissing  a  petition  in  in- 
voluntary bankruptcy  on  the  ground  that  the 
respondent  is  not  in  fact,  as  alleged,  a  per- 
son who  may  be  lawfully  adjudged  an  invol- 
untary bankrupt  does  not  raise  the  question 
of  jurisdiction.  Denver  First  Nat.  Bank  v. 
Klug,  (1902)  186  U.  S.  203,  22  S.  Ct.  899,  46 
U.  S.  (L.  ed.)  1127,  where  an  appeal  was 
dismissed,  the  court  saying:  "The  conclusion 
was,  it  is  true,  that  Klug  could  not  be  ad- 
judged a  bankrupt,  but  the  court  had  juris- 
diction to  so  determine,  and  its  jurisdiction 
over  the  subject-matter  was  not  and  could 
not  be  questioned." 

Following  the  case  last  above  cited,  it  was 
held  in  Columbia  Ironworks  v.  National  Lead 
Co.,  (C.  C.  A.  6th  Cir.  1904)  127  Fed.  99, 
that  no  question  of  jurisdiction  was  involved 
in  a  determination  by  the  District  Court  that, 
on  the  proofs  adduced,  a  corporation  was 
engaged  principally  in  manufacturing  and 
mercantile  pursuits  and  therefore  subject  to 
an  adjudication  of  bankruptcy;  and  m  Ex- 
ploration Mercantile  Co.  v.  Pacific  Hardware, 
etc.,  Co.,  (C.  C.  A.  9th  Cir.  1910)  177  Fed. 
825,  that  the  question  whether  a  petition  in 
involuntary  bankruptcy  alleges  an  act  of 
bankruptcy  does  not  go  to  the  jurisdiction  of 
the  bankruptcy  court. 

Where  the  District  Court's  jurisdiction  to 
enter  a  decree  on  petition  of  the  trustee  In 
bankruptcy  was  no  more  dependent  upon  tbo 
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rightfal  appointment  of  the  trustee  than  a 
state  court's  would  have  been  over  a  suit  by 
that  trustee,  no  appealable  question  of  juris- 
diction is  presentied.  Knapp  i;.  Milwsjikee 
Trust  Co.,  (C.  C.  A.  7th  Cir.  1908)  162  Fed. 
675,  affirmed  (1010)  216  U.  S.  546,  30  S.  Gt. 
412. 

CNeal  f?.  U.  S.,  (1908)  190  U.  S.  36,  23 
S.  Ct.  776,  47  U.  S.  (L.  ed.)  946,  was  a  writ 
of  error  to  the  District  Court  to  review  a 
judgment  of  imprisonment  in  contempt  pro- 
ceedings for  an  assault  on  a  trustee  in  bank- 
ruptcy, the  District  Court  certifyins  the  ques- 
tion of  jurisdiction.  Dismissing  the  writ  of 
error,  the  Supreme  Court  said:  "The  ques- 
tion here  is  asserted  in  the  certificate  to  be 
whether  the  District  Court  had  '  jurisdiction 
to  try  ani  punish  the  said  defendant  for  con- 
tempt thereof,  upon  the  facts  and  for  the 
causes  stated  in  said  rule  and  afiSdavit.' 
Jurisdiction  over  the  person  and  jurisdiction 
over  the  subject-matter  of  contempts  were 
not  challenged.  The  charge  was  the  com- 
mission of  an  assault  on  an  ofiioer  of  the 
court,  for  the  purpose  of  preventing  the  dis- 
charge of  his  duties  as  such  officer,  and  the 
contention  was  that  on  the  facts  no  case  of 
contempt  was  made  out.  In  other  words,  the 
contention  was  addressed  to  the  merits  of 
the  case,  and  not  to  the  jurisdiction  of  the 
court.  An  erroneous  conclusion  in  that  re- 
gard can  only  be  reviewed  on  appeal  or  error, 
or  in  such  appropriate  way  as  may  be  pro- 
vided." 

What  constitutes  an  appealable  "question 
of  jurisdiction  "  has  been  discussed  in  numer- 
ous cases  not  arising  under  the  Bankruptcy 
Act.  See  4  Fed.  Stat.  Annot.  399  et  seq,,  and 
the  note  in  the  corresponding  place  in  title 
JuniciABT,  poatf  vol.  2,  of  this  Supplement. 

Where  other  questions  are  involved.  See 
eases  cited  under  this  catch-line  in  4  Fed. 
Stat.  Annot.  400,  and  under  the  saoe  catch- 
line  in  the  corresponding  place  in  title  Jn- 
DiciABT,  post,  vol.  2.  of  this  Supplement. 

Speaking  of  section  6  of  the  Circuit  Court 
of  Appeals  Act  above  cited  in  this  note,  the 
court  said:  "It  is  the  settled  construction 
of  this  statute  that  .  .  .  the  losing  party 
in  a  Circuit  Court  or  a  District  Court  may 
take  to  the  Supreme  Court  the  question  of 
jurisdiction,  in  accordance  with  this  provision 
of  statute,  or  .  .  .  he  may  take  the  entire 
case,  including  the  question  of  jurisdiction,  to 
the  Circuit  Cx>urt  of  Appeals."  Burleigh  v. 
Foreman,  (C.  C.  A.  1st  Cir.  1903)  125  Fed. 
217,  219. 

Only  after  final  judgmsnt.  —  An  appeal  or 
writ  of  error  in  a  case  in  which  the  jurisdic- 
tion of  the  court  is  in  issue  can  be  taken 
directly  from  the  District  Court  to  the  Su- 
preme Court  only  after  final  judgment. 
Bardes  i;.  Hawarden  First  Nat.  Bank,  ( 1899) 
175  U.  S.  626,  20  S.  Ct.  196,  44  U.  S.  (L. 
ed.)  261,  dismissing,  therefore,  a  certificate 
presenting  a  question  of  jurisdiction  in  order 
to  obtain  instruction  for  the  ffuidance  of  the 
District  Court  in  a  case  which  had  not  gone 
to  judgment.  But  a  subsequent  judgment  in 
the  same  case  was  reviewed  by  the  Supreme 
Court  on  appeal  with  a  certificate  of  the  same 
question  of  jurisdiction.    Bardes  v,  Hawarden 
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First  Nat.  Bank,  (1900)  178  U.  S.  024,  20  S. 
Ct.  1000,  44  U.  S.  (L.  ed.)  1176. 

Determination  of  a  question  of  jurisdiction 
by  the  Circuit  Court  of  Appeals  on  a  petition 
for  revision  does  not  bar  the  petitioner  from 
taking  the  same  question  direct  to  the  Su- 
preme Court  from  the  District  Court  after 
final  decision  thereof  in  the  latter  court. 
Frederic  L.  Grant  Shoe  Co.  v.  W.  M.  Laird 
Co.,  (1909)  212  U.  S.  446,  29  S.  Ct.  332,  53 
U.  S.  (L.  ed.)  591. 

Time  for  appeal  and  enror.  —  The  time 
limit  for  an  appeal  or  writ  of  error  direct  to 
the  Supreme  Court  from  the  District  Court 
in  a  bankruptcy  case  is  two  years,  as  pro- 
vided in  R.  S.  sec.  1008,  4  Fed.  Stat.  Annot. 
622 ;  such  cases  aie  now  governed  by  the  time 
limit  of  thirty  days  which  is  prescribed  in 
general  orders  in  bankruptcy  No.  36,  subd. 
2,  1  Fed.  Stat.  Annot.  612.  Frederic  L. 
Grant  Shoe  Co.  v.  W.  M.  Laird  Ck).,  (1909) 
212  U.  S.  445,  29  S.  Ct.  332,  53  U.  S.  (L.  ed.) 
591. 

Form  of  appellate  remedy.  —  Where  a 
judgment  of  the  District  Court  is  based  upon 
the  verdict  of  a  jury  on  a  jury  trial  de- 
manded as  of  riffht,  the  record  can  be  brought 
to  the  Supreme  Court  with  a  certified  question 
of  jurisdiction  only  by  means  of  writ  of  error 
and  not  by  appeal.  Ftederic  L.  Grant  Shoe  Co. 
r.  W.  M.  Laird  Co.,  (1906)  203  U.  S.  502,  27 
S.  Ct.  161,  51  U.  S.  (L.  ed.)  292,  dismissing 
an  appeal.  'But  if  an  appeal  is  dismissed  for 
that  reason,  the  record  may  be  again  brought 
up  on  a  writ  of  error  sued  out  in  proper  time. 
Frederic  L.  Grant  Shoe  Co.  t?.  W.  M.  Laird 
Co.,  (1909)  212  U.  S.  445,  29  S.  Ct.  332,  53 
U.  S.  (L.  ed.)  591. 

A  judgment  dismissing  a  petition  in  invol- 
untary bankruptcy  pursuant  to  a  directed 
advisory  verdict  that  the  respondent  was  not 
a  person  who  could  lawfully  be  adjudged  an 
involuntary  bankrupt  is  reviewable  on  ap- 
peal. Such  was  the  case  of  Denver  First  Nat. 
Bank  v.  Klug,  (1902)  186  U.  S.  203,  22  S. 
Ct.  899,  46  U.  S.  (L.  ed.)  1127,  where  the 
finding  was  that  the  respondent  was  "en- 
gaged chiefly  in  farming." 

Mandamus  idll  not  lie  from  the  Supreme 
Court  to  the  District  Court,  as  a  substitute 
for  an  appeal  or  writ  of  error,  to  review  an 
adjudication  of  bankruptcy  for  alleged  want 
of  jurisdiction,  where,  in  making  the  adjudi- 
cation, the  court  was  called  upon  to  decide, 
and  did  decide,  a  question  of  fact  or  of  mixed 
law  and  fact.  In  re  Riggs,  (1909)  214  U.  S. 
9,  29  S.  Ct.  698,  63  U.  S.  (L.  ed.)  887. 

Certificate  of  question  of  jurisdiction. — 
The  absence  of  a  separate  certificate  by  the 
IMstrict  Court  of  the  question  of  jurisdiction, 
or  the  equivalent  of  such  certificate,  is  fatal 
to  the  appellate  jurisdiction  of  the  Supreme 
Court,  where  the  appeal  is  taken  on  the  sole 
question  of  jurisdiction  of  the  District  Court. 
Denver  First  Nat.  Bank  v.  Klug,  (1902)  186 
U.  8.  203,  22  S.  Ct.  899.  46  U.  S.  (L.  ed.) 
1127^  dismissing  an  appeal. 

.A  certificate  reciting  several  questions  is 
quoted  in  Jaquith  r.  Rowley,  (1903)  188  U. 
S.  620,  23  S.  Ct.  369,  47  U.  S.  (L.  ed.)  620, 
and  in  Bardes  r.  Hawarden  First  Nat.  Bank, 
(1900)   178  U.  S.  539,  20  S.  Ct.  1000,  44  U. 
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S.  (L.  ed.)  1176.  For  numerous  other  eases 
quoting  certificates  see  the  note  to  section  5 
of  the  Circuit  Court  of  Appeals  Act  of  1891, 
4  Fed.  Stat,  Annot.  398,  in  the  corresponding 
place  in  title  Judiciabt,  po^ty  vol.  2,  of  this 
Siipplement. 

Bill  of  exceptions.  —  On  a  writ  of  error 
with  a  certified  question  of  jurisdiction  a  bill 
of  exceptions  is  not  necessary  if  it  would  add 
nothing  to  what  is  patent  on  the  face  of  the 
record.  Frederic  L.  Grant  Shoe  Co.  v.  W.  M. 
Laird  Co.,  (1909)  212  U.  S.  446,  29  S.  Ct. 
332,  63  U.  S.  (L.  ed.)  691,  an  adjudication 
on  a  jury  trial,  where  the  record  showed 
when  and  how  the  question  of  jurisdiction 
was  raised  and  decided,  and  the  elements 
necessary  to  decide  it. 

Case  advanced  for  hearing  in  Snprane 
Court.  —  Supreme  Court  Rule  32,  (1892)  146 
U.  S.,  appendix  p.  707,  provides  that  cases 
brought  to  that  court  direct  from  a  District 
Court  where  the  jurisdiction  of  the  latter 
court  is  the  only  question  in  issue  will  be  ad- 
vanced on  motion  and  heard  under  the  rules 
prescribed  in  regard  to  motions  to  dismiss 
writs  of  error  and  appeals. 

Cases  direct  from  District  Court  not  sitting 
in  bankruptcy.  —  Final  judgments  in  suits 
brought  in  the  District  Court  not  sitting  in 
bankruptcy,  but  exercising  the  jurisdiction 
conferred  by  section  23o  of  the  Bankruptcy 
Act  on  the  Circuit  Court,  Circuit  Courts 
being  abolished  by  Judicial  Code,  section  289 
anie,  title  Judiciabt,  p.  249,  of  this  Supple- 
ment, are  reviewable  directly  by  the  Supreme 
Court  on  appeal  or  error  under  the  same  con- 
ditions and  regulations  that  govern  direct 
review  of  judgments  of  the  IMstrict  Court 
sitting  in  bamcruptcy,  considered  swpra  in 
this  note.  Thus,  Bush  17.  Elliott,  (1906)  202 
U.  S.  477,  26  S.  Ct.  668,  60  U.  S.  (L.  ed.) 
1114,  was  a  case  of  direct  review  on  a  writ 
of  error,  presenting  the  question  of  jurisdic- 
tion of  the  then  Circuit  Court  to  entertain  a 
suit  by  trustees  in  bankruptcy  to  recover 
upon  an  alleged  cause  of  action  for  moneys 
due  the  bankrupt  at  and  prior  to  the  adjudi- 
cation in  bankruptcy,  where  one  of  the  trus- 
tees in  bankruptcy  is  a  citizen  of  the  same 
state  with  the  defendant  and  the  bankrupt  a 
citizen  of  another  state.  And  Hanover  Nat. 
Bank  x>.  Moyses,  (1902)  186  U.  S.  181,  22  S. 
Ct.  867,  46  U.  S.  (L.  ed.)  1113,  was  a  case 
of  direct  review  on  writ  of  error  involving 
the  constitutionality  of  the  Bankruptcy  Act 
in  an  action  against  a  bankrupt  on  a  judg- 
ment recovered  against  him  prior  to  his  dis- 
charge in  bankruptcy. 

III.  Review  bt  Untivd  Staiks  Supbems 
CouBT  OP  Decisions  of  Cibcuit  Coubt  of 
Appeals. 

Source  of  appellate  jurisdiction.  —  An  ap- 
peal from  a  final  decision  of  a  Circuit  Court 
of  Appeals  in  the  proper  exercise  of  its  "  ap- 
pellate jurisdiction  of  controverdi'is  arising 
in  bankruptcy  proceedings  "  under  section  24a 
is  taken  under  the  authority  of  section  6  of 
the  Circuit  Court  of  Appeals  Act  of  1891,  eh. 
617,  26  Stat.  L.  828,  4  Fed.  Stat.  Annot.  409, 
now  embodied  *in  sections   128»  241   of  the 


Judicial  Code,  oMle,  title  Judiciabt,  pp.  195, 
232,  of  this  Supplement.  Hewit  r.  Berlin 
Maoh.  Works,  (1904)  194  U.  S.  296,  24  8.  Ct. 
690,  48  U.  S.    (L.  ed.)    986;  Coder  v.  Arts, 

(1909)  213  U.  S.  223,  29  S.  Ct.  436,  63  U.  S. 
(L.  ed.)  772;  Knapp  r.  Milwaukee  Trust  Co., 

(1910)  216  U.  S.  646,  30  S.  Ct  412. 

"  This  section  [section  24a]  has  no  relation 
to  appeals  from  the  Circuit  Courts  of  Appeals. 
Aside  from  the  express  provision  therein  as 
to  the  relations  of  the  Supreme  Court  to 
courts  of  bankruptcy  not  within  any  organ- 
ised circuit,  and  to  the  Supreme  Court  of  the 
District  of  Columbia,  this  section  did  not 
broaden  its  jurisdiction  in  any  particular." 
Hutchinson  t?.  Otis,  (C.  C.  A.  1st  Cir.  1902) 
123  Fed.  14,  17.  See  also  Hutchinson  f>.  Otis, 
(1st  Cir.  1902)  116  Fed.  937,  941,  63  C.  C.  A. 
419,  a^m^  (1903)  190  U.  S.  662,  23  S.  Ct. 
778,  47  U.  S.  (L.  ed.)   1179. 

Jurisdictional  amount.  —  It  is  to  be  ob- 
served that  if  a  decision  is  not  appealable  to 
the  Supreme  Ck>urt  under  section  265  tfi/nt, 
but  only  under  section  6  of  the  Circuit  Court 
of  Appeals  Act  of  1891,  ch.  517,  26  Stat.  L. 
828,  4  Fed.  Stat.  Annot.  409,  re-enacted  in 
part  in  section  241  of  the  Judicial  Oode,  ante^ 
title  Judiciabt,  p.  232,  of  this  Supplement, 
the  matter  in  controversy  must  exceed  $1,000 
besides  costs.  See  Hutchinson  f'.  Otis,  (C. 
C.  A.  1st  Cir.  1902)  123  Fed.  14,  19,  69  C.  C. 
A.  94;  Hutchinson  u.  Otis,  (1903)  190  U.  S. 
662,  23  S.  Ct.  778,  47  U.  S.  (L.  ed.)   1179. 

Time  for  appeal.  —  Judgments  or  decrees 
of  the  Circuit  Oiurt  of  Appeals  in  "contro- 
versies arising  in  bankruptcy  proceedings'' 
are  not  governed  by  general  order  36,  subd. 
3,  1  Fed.  Stat.  Annot.  612,  limiting  thirty 
days  for  appeals  iu  certain  cases,  but  are  re- 
viewable by  the  Supreme  Court  upon  appeal 
taken  or  writ  of  error  sued  out  "  within  one 
year  after  the  entry  of  the  order,  judjSfment, 
or  decree  sought  to  be  reviewed,"  as  provided 
in  the  last  paragraph  of  section  6  of  the  Cir- 
cuit Court  of  Appeals  Act  of  1891,  ch.  617, 
26  Stat.  L.  828,  4  Fed.  Stat.  Annot.  409. 
Thomas  t;.  Sugarman,  (1910)  218  U.'S.  129, 
30  S.  Ct.  660. 

The  appellate  procedure  on  appeals  to  the 
Supreme  Court  from  the  Circuit  Court  of 
Appeals  in  "controversies  arising  in  bank- 
ruptcy proceedings  "  is  the  same  that  obtains 
in  like  cases  of  appeals  to  the  Supreme  Court 
under  the  Circuit  Court  of  Appeals  Act  of 
1891,  ch.  617,  26  SUt.  L.  826,  4  Fed.  Stat 
Annot.  396,  and  is  not  regulated  by  any  pro- 
vision in  the  Bankruptcy  Act  or  the  general 
orders.  Neither  section  266  of  the  Bank- 
ruptcy Act  nor  general  order  No.  36,  1  Fed. 
Stat.  Annot.  612,  applies  to  such  appeals. 
Knapp  V,  Milwaukee  Trust  Co.,  (1910)  216 
U.  S.  645,  30  S.  Ct.  412. 

Hence  on  appeals  from  decrees  of  the  Cir- 
cuit Court  of  Appeals  determining  "contro- 
versies," etc.,  under  section  24a,  no  findings 
of  fact  and  conclusions  of  law  are  required; 
general  order  No.  36,  subd.  3,  1  Fed.  Stat. 
Annot.  612,  applying  only  to  appeals  under 
section  256.  Knapp  r.  Milwaukee  Trust  Co., 
(1910)   216  U.  S.  645,  30  S.  Ct  412. 

Miscellaneous  matter  of  appellate  proced- 
ure, see  first  note  to  see.  26a,  infra,  p.  623. 
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Review  on  certiorari  to  the  Circuit  Court 
of  Appeals,  see  tn/ra,  p.  641,  section  26(2. 

Mandate  and  proceedings  thereon.  —  On  de- 
termination of  a  case  taken  to  the  Supreme 
Court  from  the  Circuit  Court  of  Appeals, 
which  was  brought  to  the  latter  from  a  Dis- 
trict Court,  it  is  customary  to  issue  but  a 
single  mandate;  and  although  the  mandate 
may  be  addressed  to  the  Circuit  Court  of  Ap- 
peals alone  in  point  of  form,  the  directions 
as  to  the  further  proceedings  of  the  District 
Court  are  not  an  order  to  the  Circuit  Court 
of  Appeals  to  issue  an  order  to  the  District 
Court,  but  simply  directions  to  be  communi- 
cated to  the  District  Court,  which  the  latter 
is  to  follow  on  the  authority  of  the  Supreme 
Court,  not  of  the  Circuit  Court  of  Appeals. 
Hence  an  application  for  mandamus  to  the 
District  Court  to  compel  it 'to  conform  to  the 
mandate  must  be  made  to  the  Supreme  Court 
and  not  to  the  Circuit  Court  of  Appeals,  the 
latter  having  no  jurisdiction  thereof.  E(d  p. 
Chicago  First  Nat.  Bank,  (1907)  207  U.  S. 
(Jl,  28  S.  Ct,  23,  52  U.  S.  (L.  ed.)  103,  re- 
versing (7th  Cir.  1906)  146  Fed.  742,  77  C. 
C.  A.  408. 

A  decree  of  a  District  (ISourt  for  the  trans- 


fer to  certain  adverse  claimants  of  a  part  of 
the  proceeds  of  a  sale  of  property  not  in  pos- 
session of  the  trustee  in  bankruptcy,  without 
prejudice  to  the  rights  of  such  trustee,  "  if 
this  court  shall  so  authorize,"  to  litigate  in 
any  proper  court  the  question  of  his  right  to 
recover  such  funds  as  a  part  of  the  bank- 
rupt's general  estate,  is  a  sufficient  com- 
pliance with  the  mandate  of  the  Supreme 
Court,  which  had  directed  the  remanding  of 
the  case  for  further  proceedings  in  conformity 
with  its  opinion,  in  which  it  was  stated  that 
the  District  Court's  original  decree  should 
have  been  "  without  prejudice  to  the  right  of 
respondents  to  litigate  in  a  proper  court." 
Ex  p.  Chicago  First  Nat.  Bank,  (1907)  207 
U.  S.  61,  28  S.  Ct.  23,  62  U.  S.  (L.  ed.)  103, 
reversing  (7th  Cir.  1906)  146  Fed.  742,  77 
C.  C.  A.  408, 

Where  an  appeal  is  dismissed  by  the  Su- 
preme Court  without  opinion,  and  the  man- 
date recites  only  that  the  appeal  was  dis- 
missed "  for  the  want  of  jurisdiction,"  it  would 
be  idle  to  speculate  as  to  the  precise  grounds 
upon  which  this  action  was  taken.  Loeser 
V,  Savings  Deposit  Bank,  etc.,  Ck>.,  (C.  C.  A. 
6th  Cir.  1908)   163  Fed.  212. 


h  ICircuit  Courts  of  Appeals.'}  The  several  circuit  courts  of  appeal  shall 
have  jurisdiction  in  equity,  either  interlocutory  or  final,  to  superintend  and 
revise  in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of  bank- 
ruptcy within  their  jurisdiction.  Such  power  shall  be  exercised  on  due  notice 
and  petition  by  any  party  aggrieved.   l{1898)  SO  Stat.  L.  555.] 


The  provisions  in  this  subsection  are  recog- 
nized and  confirmed  in  Judicial  Code,  section 
130,  ante,  title,  Judiciaby,  p.  196,  of  this  Sup- 
plement. 

Appeal  or  petition  to  revise  as  ezdnsive  or 
optional  right  —  Supreme  Court.  —  If  a  de- 
cree of  a  bankruptcy  court  is  a  step  in  bank- 
ruptcy proceedings  proper,  and  is  not  enu- 
merated in  section  25a,  no  appeal  will  lie  to 
the  Circuit  Court  of  Appeals,  the  latter 
having  power  to  review  such  a  decree  only  on 
a  petition  for  revision.  Chicago  First  Nat. 
Bank  v.  Chicago  Title,  etc.,  Co.,  (1905)  198 
U.  8.  280,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1051,  reversing  (7th  Cir.  1903)  125  Fed.  169, 
60  C.  C.  A.  567,  and  holding  that  a  contro- 
versy in  the  bankruptcy  court  between  a  re- 
ceiver appointed  by  that  court  and  an  adverse 
claimant  to  property  which  the  receiver  had 
been  authorized  by  the  court  to  sell  was  a 
proceeding  in  bankruptcy  and  not  reviewable 
by  appeal. 

First  circuit.  —  "  It  is  not  unreasonable  to 
hold  that  a  dissatisfied  litigant  may  appeal 
as  to  both  the  law  and  facts,  or  may,  where 
a  question  of  law  is  concerned,  take  the  less 
expensive  and  the  more  summary  manner  of 
raising  that  alone  by  a  revisory  petition. 
Certainly  no  detriment  could  come  therefrom, 
beeause  in  the  latter  case  the  party  aggrieved 
waives  all  questions  of  fact,  which  is  for  the 
advantage  of  the  winning  party  in  the  court 
below.  .  .  .  Neither  has  the  Supreme  Court 
expressly  ruled  on  the  proposition  before  us. 
It  has,  without  question,  permitted  cases  to 


come  before  it  based  on  revisory  petitions 
to  the  Circuit  Courts  of  Appeals  without 
comment  on  this  topic  [citing  cases]  ,  .  . 
In  these  cases  it  has  proceeded  so  indiscrimi- 
nately on  the  foundation  of  a  revised  petition 
to  a  Circuit  Court  of  Appeals  as  to  give 
much  color  to  our  proposition  that  in  many 
cases  parties  considering  themselves  aggrieved 
may  proceed  either  by  such  a  petition  or  by 
appeal."  Burleigh  f.  Foreman,  (C.  C.  A. 
1st  Cir.  1903)  125  Fed.  217.  Compare  In  re 
Pettingill,  (C.  C.  A.  1st  Cir.  1905)  137  Fed. 
840. 

Second  circuit.  —  See  In  re  Levi,  (C.  C. 
A.  2d  Cir.  1905)  142  Fed.  96^;  obiter,  In  re 
Mertens,  (2d  Cir.  1906)  144  Fed.  818,  75  C. 
C.  A.  548,  affirmed,  but  not  mentioning  this 
point,  sub  nom.  Hiscock  v.  Varick  Bank, 
(1907)  206  U.  S.  28,  27  8.  Ct.  681,  51  U.  S. 
(L.  ed.)  945;  In  re  Kuffler,  (C.  C.  A.  2d  Cir. 
1903)  127  Fed.  125. 

Third  circuit.  —  See  Ross  v.  Stroh,  (C.  C. 
A.  3d  Cir.  1908)  165  Fed.  628.' 

Fourth  circuit.  —  Appeal  is  the  exclusive 
remedy  for  review  of  an  order  allowing  or 
rejecting  a  debt  or  claim  of  $500  or  over. 
Postlethwaite  v.  Hicks,  (C.  C.  A.  4th  Cir. 
1908)  165  Fed.  897,  dismissing  a  petition  for 
revision.  See  also  Chesapeake  Shoe  C3o.  r. 
Seldner,  (C.  C.  A.  4th  Cir.  1903)  122  Fed. 
593;  Cook  Inlet  Coal  Fields  Co.  v.  Caldwell, 
(C.  C.  A.  4th  Cir.  1906)  147  Fed.  475. 

Fifth  circuit.  —  See  Union  Nat.  Bank  v. 
Neill,  (C.  C.  A.  6th  Cir.  1906)  149  Fed. 
720. 
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BiBDth  0frctf»t.  —  "^That  which  may  come 
here  by  appeal  cannot  come  here  for  review; 
otherwise  the  distinction  which  the  act  recog- 
nizes will  be  ignored.  Neither  is  there  any 
reason  for  supposing  that  an  order  or  judg- 
ment may  be  appealed  when  questions  of  fact 
are  to  be  considered  and  reviewed  upon  peti- 
tion if  only  a  question  of  law  is  involved. 
The  distinction  between  cases  appealable  and 
cases  reviewable  lies  deeper,  and  turns  upon 
the  character  of  case  or  question.  .  .  .  The 
consensus  of  opinion  and  reason  seems  to  be 
that  this  revisory  jurisdiction  does  not  in- 
clude any  orders  or  decrees  which  are  appeal- 
able"—  whether  under  section  24a  or  under 
section  25a  —  "the  provisions  for  appeal  and 
for  petition  of  review  being  mutually  ex- 
clusive. .  .  .  The  '  proceedings  *  reviewable 
are  those  administrative  orders  and  decrees  in 
the  ordinary  course  of  a  bankruptcy  between 
the  filing  of  the  petition  and  the  final  set- 
tlement of  the  estate,  which  are  not  made 
specially  appealable  under  section  25a."  Ptr 
Lurton,  J.,  in  In  re  Mueller,  (C.  C.  A.  6th 
Gir.  1905)  135  Fed.  711,  712,  715,  dismissing 
a  petition  to  review  an  order  allowing  a 
daun,  which  was  appealable  under  section 
25a  (3). 

"It  is  also  the  settled  rule  of  this  court, 
in  accordance  with  the  great  weight  of  au- 
thority in  the  federal  courts,  and  in  har- 
mony with  the  case  of  Chicago  First  Nat. 
Bank  t?.  Chicago  Title,  etc.,  Co.,  (1905)  198 
U.  S.  280,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1051,  and  earlier  decisions  of  the  Supreme 
Court,  that  the  provisions  for  appeal  under 
section  24a  of  the  Bankrupt  Act  and  those 
for  review  under  section  25&  are  'mutually 
exclusive,'  and  that  where  an  appeal  has  been 
erroneously  taken  it  cannot  be  treated  and 
sustained  as  a  petition  for  review."  Brady 
V.  Bernard,  (C.  C.  A.  6th  Cir.  1909)  170  Fed. 
576,  580,  citing  the  following  cases:  Dickas 
f?.  Barnes,  (6th  Cir.  1905)  140  Fed.  849,  72 
C.  C.  A.  261;  Davidson  r.  Friedman,  (6th 
Cir.  1906)  140  Fed.  853,  72  C.  C.  A.  553;  In 
re  McMahon,  (6th  Cir.  1906)  147  Fed.  684,  77 
C.  C.  A.  668;  O'Dell  v,  Boyden,  (6th  Cir. 
1906)  150  Fed.  731,  10  Ann.  Cas.  239,  80  C. 
C.  A.  397.  See  also  In  re  Doran,  (C.  C.  A. 
6th  Cir.  1907)   154  Fed.  467. 

Seventh  circuit,  —  "The  very  fact  that 
specific  methods  are  provided  for  specific 
situations  is  conclusively  indicative  to  our 
minds  that  Congress  did  not  intend  that  an 
aggrieved  party  should  be  at  liberty  to  dis- 
regard the  course  definitely  opened  for  him, 
and  to  choose  some  other  that  might  better 
suit  his  inclination  or  convenience.  There  is 
no  evidence  of  an  intent,  for  example,  to  jum- 
ble up  writs  of  error  with  appeals.  Why 
should  an  inference  he  entertained  that  orig- 
inal petitions  to  review  and  appeals  were  in* 
tendcnd  to  be  interchangeable  at  the  election  of 
the  suitor?  .  .  .  Tf  an  inferior  territorial 
court  enters  one  of  the  judgments  in  bank- 
ruptcy proceedings  on  the  equity  side  which 
are  specifically  named  in  section  25a,  is  it 
conceivable  that  Corifrrpss  designed  that  the 
aggrieved  party  should  have  his  choice,  not 
merely  between  methods  of  review,  but  also 
between  forums?"    In  re  Friend^   (C.  C.  A. 


7th  Cir.  1905)  134  Fed.  778,  holding  that  a 
judgment  granting  a  discharge,  being  appeal- 
able under  section  25a  (2),  is  not  reviewable 
on  petition  to  revise,  even  though  it  involves 
only  matter  of  law.   . 

Eighth  circuit.  —  For  reasons  stated  in  In 
re  Holmes,  (C.  C.  A.  8th  Cir.  1905)  142  Fed. 
391,  392,  the  decision  in  Plymouth  Cordage 
Co.  V.  Smith,  (1904)  194  U.  S.  311,  24  S.  Ct 
725,  48  U.  S.  (L.  ed.)  992,  was  oonatmed 
as  a  ruling  that  orders  appealable  under  sec- 
tion 25a  may  nevertheless  be  reviewed  in  mat- 
ter of  law  on  petition  under  section  246. 
See  also  C.  C.  Taft  Co.  r.  Century  Sav.  Bank, 
(C.  C.  A.  8th  Cir.  1905)  141  Fed.  369; 
Thomas  v.  Woods,  (C.  C.  A.  8th  Cir.  1909) 
173  Fed.  585. 

"  The  grant  of  jurisdiction  to  the  Circuit 
Court  of  Appeals  to  review  by  appeal  the 
final  decision  of  a  controversy  arising  in 
bankruptcy  proceedings  of  which  that  court 
would  have  had  appellate  jurisdiction  if  it 
had  arisen  in  any  other  case  in  a  federal 
court  under  section  24a,  and  the  grant  of 
jurisdiction  to  revise  and  superintend  in  mat- 
ter of  law  the  proceedings  of  the  inferior 
courts  of  bankruptcy  under  section  245,  are 
not  exclusive  of  each  other,  but  cumulative 
or  concurrent  grants,  the  former  of  jurisdic- 
tion to  review  questions  of  law  and  of  fact, 
the  latter  of  jurisdiction  to  review  questions 
of  law  alone.  An  aggrieved  party  often  has 
a  choice  of  these  methods."  In  re  Lee,  ( C.  C. 
A.  8th  Cir.  1910)  182  Fed.  579,  581. 

"  The  Act  of  1898  does  not  grant  the  appel- 
late and  the  revisory  jurisdiction  in  the  al- 
ternative. It  does  not  give  to  disappointed 
litigants  the  right  of  appeal  or  the  right  of 
revision  in  matter  of  law.  It  grants  the 
right  of  appeal  and  the  right  of  superintend- 
ence and  revision  in  matter  of  law  only.  It 
gives  both  rights  freely  and  without  limita- 
tion. The  two  grants  are  not  inconsistent 
and  on  familiar  principles  both  must  stand, 
and  in  a  proper  case  either  may  be  invoked." 
Dodge  17.  Norlin,  (C.  C.  A.  8th  Cir.  1904) 
133  Fed.  363,  holding  that  the  fact  that  a 
decision  may  be  reviewable  on  petition  under 
section  24b  does  not  alone  make  it  nonappeal- 
able as  a  "  controversy  "  under  section  24a. 

In  In  re  McKenzie,  (C.  C.  A.  8th  Cir, 
1905)  142  Fed.  383,  where  the  order  of  the 
court  below,  which  was  brought  upon  a  peti- 
tion to  revise,  was  "  probably  "  not  an  order 
rejecting  a  claim  within  the  meaning  of  sec- 
tion 25ii  ( 3 ) ,  the  court  said  that  even  "  if  it 
were,"  it  could  be  revised  in  matter  of  law  on 
petition  for  revision;  that  appeal  and  re 
vision  are  "  concurrent  and  cumulative  reme* 
dies ;  "  and  that  "  in  many  cases  parties  ag- 
grieved have  the  option  to  present  questions 
of  law  by  petition  for  revision  or  questions 
of  law  and  fact  by  an  appeal."  Compare 
Ingram  r.  Wilson,  (C.  C.  A.  8th  Cir.  1908) 
125  Fed.  913. 

Ninth  circtiit.  —  "There  is  in  the  language 
of  the  act  nothing  to  indicate  that  the  re- 
visory power  so  given  to  the  Circuit  Courts 
of  Appeals  in  more  extensive  than  that  which 
was  exercised  by  the  Circuit  Courts  under 
Bankrupty  Act  March  2,  1867,  c.  176,  14  Stat 
L.  517.    in  Lathrop  17.  Drake,  (1875)  91  V. 
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6.  516,  23  U.  S.  (L.  ed.)  414,  it  was  held 
that  tlie  appellate  jurisdiction  conferred  on 
the  Circuit  Courts  by  the  Act  of  1867  was  of 
two  classes  of  cases,  one  to  be  exercised  under 
a  petition  for  review,  the  other  by  the  ordi- 
nary appeal  or  writ  of  error.  The  same  dis- 
tinction has  been  recognized  in  construing  the 
Bankruptcy  Act  of  1898,  and  it  has  been  held 
that  the  provisions  for  appeal  and  for  review 
on  petition  are  mutually  exclusive,  and  that 
the  revisory  jurisdiction  does  not  include  any 
orders  or  decrees  which  are  appealable  or  re- 
viewable on  writ  of  error,"  Morehouse  t?. 
Pacific  Hardware,  etc.,  Co.,  (C.  C.  A.  9th  Cir. 
1910)  177  Fed.  337,  citing  the  following  cases : 
Hewit  r.  Berlin  Mach.  Works,  (1904)  194  U. 
a  296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.)  986; 
Chicago  First  Nat.  Bank  v.  Chicago  Title, 
etc.,  &.,  (1905)  198  U.  S.  280,  25  S.  Ct.  693, 
49  U.  8.  (L.  ed.)  1051;  Scott  v,  Wilson,  (7th 
Cir.  1902)  115  Fed.  284,  53  C.  C.  A.  76;  Inrt 
Kusch,  (7th  Cir.  1902)  116  Fed.  270,  63  C.  C. 
A.  631  ;/n  re  Friend,  (7th  Cir.  1905)  134  Fed. 
778,  67  C.  C.  A.  600 ;  In  re  Mueller,  ( 6th  Cir. 
1906)  135  Fed.  712,  68  0.  C.  A.  349;  CDell 
V,  Boyden,  (6th  Cir.  1906)   150  Fed.  731,  80 

\j»       \jm      £k.a      OVf    • 

"The  general  consensus  of  opinion  is  that 
aection  25a  having  provided  a  means  to  re- 
view by  appeal  three  kinds  of  judgments, 
every  other  means  is  excluded."  Miles  City 
First  Nat.  Bank  v.  State  Nat  Bank,  (C.  C. 
A.  9th  Cir.  1904)   131  Fed.  430,  433. 

Appeal  treated  as  petition  to  revise. — 
Unquestionably  where  "matter  of  law"  is 
sufficiently  presented  in  the  record  on  an  ap- 
peal, the  Circuit  Court  of  Appeals  is  at  lib- 
erty to  treat  the  appeal  as  a  petition  to 
revise  if  appeal  is  decided  not  to  be  the 
proper  remedy.  Holden  v,  Stratton,  (1903) 
191  U.  S.  115,  119,  24  8.  Ct.  45,  47,  48  U.  8. 
(L.  ed.)  116,  118;  Duryea  Power  Co.  r. 
Sternbergh,  (1910)  218  U.  8.  299,  31  8.  Ct. 
25,  54  U.  8.  (L.  ed.)   1047. 

In  In  re  Abraham,  (C.  C.  A.  5th  Cir.  1899) 
93  Fed.  767,  787,  the  court  treated  an  appeal 
as  a  petition  for  revision,  the  record  clearly 
embracing  a  sufficient  statement  of  the  facts 
and  action  of  the  court  thereon  sought  to  be 
i«vised  in  matter  of  law.  See  the  same  case 
on  certiorari  sub  nom,  Bryan  v.  Bernheimer, 
(1901)  181  U.  8.  188,  21  8.  Ct.  567,  45  U.  8. 
(L.  ed.)   814. 

In  Chesapeake  Shoe  Co.  v.  Seldner,  (C.  C. 
A.  4th  Cir.  1903)  122  Fed.  593,  an  appeal 
presenting  only  a  question  of  law  was  treated 
,  as  a  petition  for  revision,  thereby  avoiding 
the  necessity  of  deciding  whether  the  judg- 
ment complained  of  was  one  rejecting  a  claim 
and  therefore  appealable  under  section  25a 
(3). 

Treating  an  appeal  in  an  unappealable  ease 
as  a  petition  for  revision,  where  the  appellee 
made  no  objection,  and  the  record  was  fully 
adequate  to  present  a  matter  of  law,  "we 
shall  not  consider  our  action  a  precedent  in 
any  case  where  objection  is  made,"  said  the 
eourt  in  In  re  Rose  Shoe  Mfg.  Co.,  (C.  C.  A. 
2d  Cir.  1909)  168  Fed.  39. 

But  an  appeal  cannot  be  treated  as  a  peti- 
tion for  revision  if  a  consideration  of  the 
facts  is  essential  to  any  review  of  the  de- 


cision complained  of.  Francis  t;.  McNeal,  (C. 
C.  A.  3d  Cir.  1909)  170  Fed.  445;  Gaudette 
i;.  Graham,  (C.  C.  A.  9th  Cir.  1908)  164  Fed. 
311,  where  the  court  said:  "That  is  only 
permissible  where  questions  of  law  only  are 
involved,"  citing  In  re  Williams,    (9th  Cir. 

1907)  156  Fed.  934,  84  C.  C.  A.  434;  In  re 
Rouse,  (7th  Cir.  1899)  91  Fed.  96,  98,  33  C. 
.C.  A.  356,  and  Ck>urier  Journal  Job-Printing 
Co.  V,  Scbaefer-Meyer  Brewing  Co.,  (6th  Cir. 
1900)   101  Fed.  699,  41  C.  C.  A.  614. 

Petition  for  revision  treated  as  appeaL  — 
While  an  appeal  may  be  treated  as  a  petition 
for.  revision  in  a  proper  case,  the  converse  . 
proposition  does  not  necessarily  hold ;  a  peti- 
tion for  revision  opens  only  questions  of  law, 
and  jurisdiction  of  the  Circuit  Court  of  Ap- 
peals thereon  cannot  be  enlarged  by  treating 
it  as  an  appeal  opening  both  fact  and  law.  - 
Duryea  Power  Co.  t?.  Sternbergh,  (1910)  218 
U.  S.  299,  81  S.  Ct.  26,  64  U.  8.  (L.  ed.) 
1047. 

A  petition  to  superintend  and  revise  could 
not  be  treated  as  an  appeal  unless  it  was  filed 
within  the  time  limited  for  an  appeal,  which 
would  be  ten  days  if  the  judgment  was  ap- 
pealable under  section  25a.  So  stated  m 
Postlethwaite  v.  Hicks,    (C.   C.  A.  4th  Cir. 

1908)  165  Fed.  897. 

Appeal  united  with  petition.  —  An  appeal 
and  also  a  petition  to  superintend  and  revise 
were  filed  in  the  following  cases,  the  court 
usually  dismissing  the  prooeeding  which  it 
deemed  inappropriate  and  determining  the 
questions  presented  in  the  other  proceeding, 
especially  when  the  latter  was  declared  to  be 
the  exclusive  remedy:  In  re  Moore,  (C.  C.  A. 
5th  Cir.  1909)  166  Fed.  689;  Franklin  v, 
Stoughton  Wagon   Co.,    (C.   C.  A.   8th  Cir. 

1909)  168  Fed.  857;  Schuler  v,  Hassinger, 
(C.  C.  A.  5th  Cir.  1910)  177  Fed.  119;  In  re 
Heoox,  (C.  C.  A.  8th  Cir.  1908)  164  Fed.  823, 
"  a  course  of  practice  recognized  in  this  juris- 
diction," citing  In  re  McKenzie,  (8th  Cir. 
1905)  142  Fed.  383,  73  C.  C.  A.  483;  In  re 
Holmes,  (8th  Cir.  1906)  142  Fed.  391,  73  C. 
C.  A.  491;  Hendricks  v,  Webster,  (C.  C.  A. 
8th  Cir.  1908)  169  Fed.  927,  dismissing  the 
petition,  "  as  we  are  asked  to  consider  evi- 
dence in  the  record,"  and  entertaining  the 
appeal;  Knapp  p.  Milwaukee  Trust  Co.,  (C. 
C.  A.  7th  Cir.  1908)  162  Fed.  675;  IngT:im 
t?.  Wilson,  (C.  C.  A.  8th  Cir.  1903)  126  Fed. 
913;  In  re  Groetzinger,  (C.  C.  A.  3d  Cir. 
1902)  127  Fed.  124;  In  re  Mertens,  (C.  C. 
A.  2d  Cir.  1906)  142  Fed.  445;  Union  Nat. 
Bank  v.  Neill,  (C.  C.  A.  5th  Cir.  1906)  149 
Fed.  720;  Mason  v,  Wolkowich,  (C.  C.  A. 
1st  Cir.  1906)  150  Fed.  699;  Coder  t?.  Arts, 
(C.  C.  A.  8th  Cir.  1907)  152  Fed.  943,  af- 
firmed (1909)  213  U.  S.  223,  29  8.  Ct.  436, 
53  U.  8.  (L.  ed.)  772;  In  re  Louisville  First 
Nat.  Bank,  (C.  C.  A.  6th  Cir.  1907)  165  Fed. 
100;  In  re  Louisville  Nat.  Banking  Co.,  (C. 
C.  A.  6th  Cir.  1908)   158  Fed.  403. 

Questions  and  orders  reviewable  on  peti- 
tion.—  See  cases  cited  under  this  catchline 
in  1  Fed.  Stat.  Annot.  595. 

In  general.  —  "It  is  conceivable  that  the 
line  of  demarcation  between  proceedings  in 
bankruptcy  and  controversies  at  law  and  in 
equity,  arising  in  the  course  of  bankruptcy 
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proceedings,  may  in  some  cases  be  obscure; 
but,  generally  speaking,  the  former  include 
all  questions  arising  is  the  administralion  of 
the  bankrupt's  estate,  such  as  the  appoint- 
ment of  receivers  and  trustees,  orders  requir- 
ing the  bankrupt  to  surrender  property  of  the 
estate  in  bankruptcy,  orders  requiring  the 
bankrupt's  voluntary  assignee  to  surrender 
property  of  the  estate,  orders  giving  priority 
to  the  claim  of  a  creditor,  orders  directing  a 
set-off  of  mutual  debts,  and  orders  confirming 
the  composition.  These  are  questions  which, 
with  a  view  to  the  prompt  administration 
and  distribution  of  the  assets  of  the  bank- 
rupt, the  law  permits  to  be  summarily  dis- 
posed of  by  revision.  The  latter  include  all 
controversies  and  questions  arising  between 
the  trustee  and  adverse  claimants  of  property 
as  property  of  the  estate,  whether  the  prop- 
erty be  in  his  possession  or  theirs."  Per 
Gilbert,  J.,  in  Morehouse  t?.  Pacific  Hard- 
ware, etc.,  Co.,  (C.  C.  A.  9th  Cir.  1910)  177 
Fed.  337,  339. 

An  order  setting  aside  an  adjudication  and 
dismissing  the  bankruptcy  proceeding  for 
want  of  jurisdiction  is  reviewable  in  matter 
of  law  on  petition  of  the  trustee.  In  re  New 
England  Breeders'  Club,    (C.  C.  A.  Ist  Cir. 

1909)  169  Fed.  586,  regarding  that  point  as 
decided  in  Plymouth  Cordage  Co.  v.  Smith, 
(1904)  194  U.  S.  311,  24  S.  Ct.  725,  48  U.  8. 
(L.  ed.)  992. 

An  order  refusing  to  set  aside  an  order  of 
adjudication  of  bankruptcy  is  reviewable  on 
petition  under  this  section.  Brady  r.  Ber- 
nard, (C.  C.  A.  6th  Cir.  1909)  170  Fed.  576, 
citing  as  in  point  Plymouth  Cordage  Co.  r. 
Smith,  (1904)  194  U.  S.  311,  24  S.  Ct.  725, 
48  U.  S.  (L.  ed.)  992,  which  held  that  the 
Circuit  Court  of  Appeals  had  jurisdiction  of 
a  petition  to  revise  a  refusal  of  the  bank- 
ruptcy court  to  permit  certain  creditors  to 
file'  a  motion  to  set  aside  an  order  dismissing 
a  petition  in  involuntary  bankruptcy. 

Creditor  claiming  a  lien.  —  "A  decision  of 
a  controversy  arising  in  bankruptcy  proceed- 
ings which  involves  the  validity  of  the  claim 
of  a  creditor  to  a  lien  upon  the  property  of 
the  bankrupt,  or  its  proceeds  under  adminis- 
tration in  possession  of  the  court,  is  a  pro- 
ceeding in  bankruptcy  within  the  meaning 
of  section  245  of  the  bankruptcy  law  and 
reviewable  in  matter  of  law  upon  a  petition 
to  revise."     In  re  Lee,    (C.  C.   A.  8th  Cir. 

1910)  182  Fed,  579,  681,  citing  the  following 
cases:  Dodge  v.  Norlin,  (8th  Cir.  1904)  133 
Fed.  363,  367,  66  C.  C.  A.  426,  429;  John 
Deere  Plow  Co.  v,  McDavid,  (8th  Cir.  1905) 
137  Fed.  802,  810,  70  C.  C.  A.  422,  430;  In  re 
McKenzie,  (8th  Cir.  1905)  142  Fed.  383,  385, 
73  C.  C.  A.  483,  485;  In  re  Hohnes,  (8th  Cir. 
1905)  142  Fed.  391,  393,  73  C.  C.  A.  491, 
493 ;  Security  Warehousing  Co.  v.  Hand,  ( 7th 
Cir.  1906)  143  Fed.  32,  38,  74  C.  C.  A.  186, 
192;  Franklin  v.  Stoughton  Wagon  Co.,  (8th 
Cir.  1909)  168  Fed.  857,  860,  94  C.  C.  A. 
269,  272,  and  Thomas  r.  Woods,  (8th  Cir. 
(1909)  173  Fed.  585,  588,  97  C.  C.  A.  535, 
538. 

Where  the  validity  of  a  trust  deed  given 
by  »  bankrupt  more  than  four  months  prior 
to  the  institution  of  bankruptcy  proceedings. 


as  against  other  creditors,  arises  in  bank- 
ruptcy proceedings  in  determining  the  prior- 
ity of  claims,  an  order  holding  the  trust 
deed  invalid  is  reviewable  under  section  24 b, 
and  need  not  be  taken  up  by  appeal.  Ritchie 
County  Bank  v.  McFarland,  (C.  C.  A.  4th 
Cir.  1910)  183  Fed.  715;  Moore  d.  Green,  (C. 
C.  A.  4th  Cir.  1906)  145  Fed.  472,  "  for  the 
reasons  stated  by  this  court  in  the  case  of 
Morgan  r.  Mannington  First  Nat.  Bank,  (4th 
Cir.  1906)  145  Fed.  466,  468,  469,  76  C.  C.  A. 
236."     . 

Alloicance  of  counsel  fees  and  expenses.  — 
An  order  passing  upon  the  claim  of  a  cred- 
itor for  the  allowance  of  counsel  fees  and  ex- 
penses incurred  in  contesting  claims  and 
prosecuting  suits  on  behalf  of  the  estate,  if 
a  question  of  fact  is  not  involved,  is  review- 
able in  petition.  Ohio  Valley  Bank  Co.  r. 
Switzer,  (C.  C.  A.  6th  Cir.  1907)  153  Fed. 
362.  Likewise  an  order  allowing  expenses 
incurred  by  a  bankrupt's  trustee  for  counsel 
fees.  Davidson  r.  Friedman,  (6th  Cir.  1906) 
140  Fed.  863,  72  C.  C.  A.  553. 

"  Where  the  right  to  amend  in  bankruptcy 
proceedings  is  a  valuable  legal  right,  the  ac- 
tion of  the  district  judge  in  refusing  the 
amendment  may  be  revised "  under  section 
246.  Goodman  v.  Curtis,  (5th  Cir.  1909)  174 
Fed.  644,  reversing  an  order  denying  the  bank- 
rupt the  right  to  amend  his  schedule  to  sup- 
ply an  omission  through  mistake  to  cla,im  his 
exemptions,  and  citing  In  re  Carley,  (3d  Cir. 
1902)  117  Fed.  130,  55  C.  C.  A.  146,  which 
reversed,  on  petition,  an  order  denying  o 
creditor's  motion  to  amend  his  specifications 
in  opposition  to  a  discharge. 

Orders  in  contempt  proceedings.  —  An  or- 
der not  made  with  a  view  to  obtain  posses- 
sion of  property  of  the  bankrupt  or  to  en- 
force a  prior  order  of  the  court,  but  made 
in  a  criminal  proceeding  to  punish  by  fine 
or  imprisonment  for  contempt  in  violating 
an  injunction  against  the  bankrupt  and 
others,  has  nothing  to  do  with  the  estate  of 
the  bankrupt,  and  is  not  reviewable  on  a  peti- 
tion to  revise.  Morehouse  v.  Pacific  Hard- 
ware, etc.,  Co.,  (C.  C.  A.  9th  Cir.  1910)  177 
Fed.  337,  distinguisJUng  Mueller  v.  Nugent, 
(1902)  184  U.  S.  1,  22  S.  Ct.  269,  46  U.  S. 
(L.  ed.)  405,  and  In  re  Cole,  (1st  Cir.  1906) 
144  Fed.  392,  76  C.  C.  A.  330,  (1st  Cir.  1907) 
163  Fed.  180,  90  C.  C.  A.  50,  On  the  ground 
that  ''those  were  not  proceedings  to  punish 
for  contempt  already  committed,  but  orders, 
the  purpose  of  which  was  to  require  the  pay- 
ment to  the  trustees  of  the  money  of  the  es- 
tate, and  the  commitments  for  contempt  were 
alternative,  and  for  the  purpose  of  compelling 
obedience  to  the  orders." 

"  It  would  seem "  that  an  order  to  show 
cause  in  a  proceeding  for  contempt  is  not  re- 
viewable on  petition,  for  the  reason  that  it 
is  not  an  interlocutory  order  which  deter- 
mines any  substantial  right  of  the  petition- 
ers. Morehouse  v.  Pacific  Hardware,  etc, 
Co.,  (C.  C.  A.  9th  Cir.  1910)  177  Fed.  337. 

An  order  adjudging  the  petitioner  gniltv 
of  contempt  in  disobeying  an  order  to  pay 
over  a  sum  of  money  to  the  trustee  in  bank- 
ruptcy, and  ordering  that  he  be  committed 
to  jail  unless  he  paid  the  money,  was  re- 
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viewed  on  petition  in  In  re  Graesskr,  <G.  C. 
A.  9th  Cir.  1907)  154  Fed.  478. 

Disputed  questions  of  fact,  —  An  order 
confirming  or  setting  aside  a  referee's  order 
requiring  the  bankrupt  to  turn  over  property 
to  the  trustee,  involving  disputed  questions 
of  fact,  is  not  reviewable  on  petition.  Ellis 
V.  Krulewitch,  (C.  C.  A.  8th  Cir.  1905)  141 
Fed.  954. 

Whether  the  lien  claimed  by  a  creditor  un- 
der a  trust  deed  constituted  a  valid  prefer- 
ence, so  far  as  the  question  depended  on  the 
correct  determination  of  the  facts  relating 
to  the  particular  transaction,  was  not  re- 
viewable on  a  petition  to  revise.  Kenova  L. 
&  T,  Co.  V.  Graham,  (C.  C.  A.  4th  Cir.  1906) 
135  Fed.  717. 

It  seems  that  an  order  transferring  a  case 
to  another  court  of  bankruptcy  under  section 
32  of  the  Bankruptcy  Act  is  not  reviewable 
on  petition,  since  it  determines  a  mixed  ques- 
tion of  law  and  fact.  Kyle  Lumber  Co.  v. 
Bush,  (C.  C.  A.  5th  Cir.  1905)  133  Fed. 
688. 

The  question  whether  the  court  erred  in 
ordering  a  sale  of  property  free  from  incum- 
brances, on  the  ground  that  it  was  covered  by 
a  mortgage  which  left  no  equity  of  redemp- 
tion of  value  to  the  estate,  cannot  be  re- 
viewed on  petition  where  it  involves  questions 
of  fact  as  well  as  of  law.  In  re  Union  Trust 
Co.,   (C.  C.  A.  1st  Cir.   1903)    122  Fed.  937. 

An  order  allowing  a  claim  as  a  general 
debt,  but  disallowing  in  part  a  claim  of  the 
creditor  to  priority  as  a  lienholder,  where 
it  depends  on  controverted  facts,  is  not  re- 
viewable on  petition.  Gaudette  v.  Graham, 
(C.  C.  A.  9th  Cir.  1908)   164  Fed.  311. 

A  finding  by  a  court  of  bankruptcy  on 
competent  evidence  that  money  deposited  by 
a  bankrupt  in  a  bank  in  his  own  name  as 
attorney,  giving  the  bank  where  he  opened 
the  account  a  power  of  attorney  from  his 
wife  to  draw  against  it,  was  not  his  money 
and  did  not  pass  to  his  trustee  is  one  of  fact, 
which  cannot  be  reviewed  on  a  petition  to  re- 
vise. In  re  Donnelly,  (C.  C.  A.  2d  Cir.  1911) 
187  Fed.  121. 

Orders  of  a  miscellaneous  character,  ex- 
pressly or  impliedly  held  reviewable  on  peti- 
tion, are  as  follows: 

A  decree  directing  trustees  in  bankruptcy 
to  turn  over  certificates  of  stock  and  pro- 
ceeds of  other  certificates  to  certain  claim- 
ants thereof.  Thomas  v.  Taggart,  (1908)  209 
U.  S.  386,  28  S.  Ct.  519,  52  U.  8.  (L.  ed.) 
845. 

A  decree  of  the  District  Court  in  favor 
of  a  trustee  in  bankruptcy  subrogating  him 
to  the  rights  of  certain  creditors  and  au- 
thorizing him  to  enforce  their  attachment 
liens  with  like  force  and  effect  as  the  attach- 
ing creditors  might  have  done  had  not  the 
bankruptcy  proceedings  intervened.  Balti- 
more First  Nat.  Bank  t*.  Staake,  (1906)  202 
U.  S.  141,  26  S.  Ct.  580,  50  U.  S.  (L.  ed.) 
967;  McHarg  v.  Staake,  (1906)  202  U.  8. 
150,  26  S.  Ct.  584,  50  U.  8.   (L.  ed.)  971. 

A  decree  requiring  payment  to  the  trustee 
in  bankruptcy  of  a  sum  of  money  as  a  part 
o£  the  assets  of  the  bankrupt's  estate.  See 
end  of  opinion  in  Schweer  v.  Brown,  (1904) 


196  U.  S.  171,  26  8.  Ct.  15,  49  U.  8.  (L.  ed.) 
144. 

A  decision  that  a  petitioner  in  involuntary 
bankruptcy  had  a  provable  claim,  denying 
the  alleged  bankrupt's  motion  to  dismiss  the 
petition,  and  directing  that  the  claim  of  the 
petitioning  creditor  be  liquidated  at  a  jury 
trial  demanded  by  the  alleged  bankrupt. 
In  re  Frederic  L.  Grant  Shoe  do.,  (C.  C. 
A.  2d  Cir.  1904)  130  Fed.  881,  as  explained 
in  Frederic  L.  Grant  Shoe  Co.  v.  W.  M. 
Laird  Co.,  (1909)  212  U.  S.  445,  29  8.  Ct. 
332,  53  U.  8.  (L.  ed.)   591. 

Denial  of  an  application  by  an  individual 
creditor  of  a  bankrupt  member  of  a  firm  for 
an  allowance  of  interest  out  of  the  individual 
estate  subsequent  to  the  allowance  of  his 
claim.  In  re  Chandler,  (C.  C.  A.  7th  Cir. 
1911)   184  Fed.  887. 

A  decision  denying  a  summary  order  to 
compel  the  bankrupt's  assignee  for  the  benefit 
of  creditors  to  turn  over  to  the  trustee  assets 
alleged  to  belong  to  the  bankrupt.  In  re 
Farrell,  (CCA.  6th  Cir.  1910)  176  Fed.  505. 

An  order  directing  the  trustee  in  bank- 
ruptcy to  pay  a  certain  sum  of  money  to  the 
petitioners.  In  re  Brown,  (C  C  A.  2d  Cir. 
1909)   174  Fed.  339. 

An  order  directing  the  turning  over  of 
property  or  money  by  a  third  person  to  the 
trustee  in  bankruptcy.  In  re  Rose  Shoe  Mfg. 
Co.,   (C  C  A.  2d  Cir.  1909)   168  Fed.  39. 

A  decision  on  objections  by  creditors  of  a 
bankrupt  to  an  account  rendered  by  the  trus- 
tee, which  seeks  to  charge  him  with  property  ^ 
as  having  come  into  his  possession  which 
was  not  accounted  for,  being  a  summary  pro- 
ceeding and  not  a  plenary  suit.  In  re  Moore, 
(C  C.  A.  5th  Cir.  1909)   166  Fed.  689. 

An  order  dismissing  a  petition  in  the  na- 
ture of  a  replevin  suit  seeking  to  have  de- 
livered to  him  certain  property  seized  by  the 
receiver  in  bankruptcy.  Ross  v.  Stroh,  (C 
C  A.  3d  Cir.  1908)   166  Fed.  628. 

Refusal,  solely  on  a  question  of  law,  of  the 
trustee's  petition  for  a  summary  order  on  a 
receiver  appointed  by  a  state  court  to  deliver 
property  to  the  trustee.  In  re  Hecox,  (C 
C  A.  8th  Cir.  1908)   164  Fed.  823. 

An  adjudication  of  bankruptcy  against  a 
corporation,  the  question  being  one  of  juris- 
diction and  presented  in  the  court  below  and 
in  the  appellate  court  on  an  agreed  statement 
of  facts.  Hall,  etc.,  Co.  t?.  Friday,  (C  C.  A. 
3d  Cir.  1907)  158  Fed.  593,  reversed  on  cer- 
tiorari, but  impliedly  affirmed  on  this  point 
(1910)   216  U.  8.  449,  30  S.  Ct.  261. 

Denial  of  a  creditor's  application  to  set 
aside  a  bankrupt's  discharge  on  the  ground 
that,  if  the  facts  claimed  by  the  creditor 
were  established,  they  would  not  warrant  the 
court  in  refusing  a  discharge.  In  re  Louis- 
ville Nat.  Banking  Co.,  (C  C  A.  6th  Cir. 
1908)  158  Fed.  403,  the  question  being  "one 
of  administration." 

An  order  setting  aside  an  allowance  of  a 
secured  claim  and  requiring  the  creditor  to 
pay  to  the  trustee  a  sum  received  through  an 
unlawful  preference.  In  re  Louisville  First 
Nat.  Bank,  (C  C  A.  6th  Cir.  1907)  155  Fed. 
100,  dismissing  an  appeal  united  with  the 
petition  for  review. 
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An  order  denying  a  claim  to  certain  ex- 
•mptionB  Awarted  by  the  wife  of  a  bankrupt. 
/«  T%  Youngttrom,  (C.  C.  A.  8th  Cir.  1907} 
188  Fed.  08. 

An  order  made  in  a  proceeding  between  the 
trustee  in  bankruptcy  and  a  prior  assignee 
to  determine  the  right  to  property  in  the  cus- 
tody of  the  court  or  its  proceeds.     O'Dell  t*. 
Boyden,    (6th   Cir.    1906)    160   Fed.   731,    10 
Ann.  Cas.  239,  80  C.  C.  A.  397. 
'     An    order    denying    to    holders    of    debts 
against  a  partnership  the  right  of  participa- 
tion in  the  individual  assets  of  the  bankrupt 
partner  until  the  individual  creditors  of  the 
bankrupt  were  paid.     Euclid  Nat  Bank  t?. 
Union   Trust,  etc.,   Co.,    (C.   C.  A.  4th  Cir. 
1906)   149  Fed.  975,  certiorari  denied  (1907) 
206  U.  S.  547,  27  S.  Ct.  793,  61  U.  S.  (L.  ed.) 
924. 

A  decree  of  the  District  Court  asserting  its 
jurisdiction,  on  petition  by  the  trustee  in 
bankruptcy  for  an  order  to  sell  real  estate 
in  his  possessioix,  to  determine  the  validity 
of  claims  to  it  or  liens  against  it,  and  ruling 
that  if  such  adverse  claimants  did  not  choose 
to  come  in  voluntarily  and  set  up  their 
claims  they  might  be  brought  in  by  subpoena 
on  the  trustee's  petition.  In  re  McMahon, 
(6th  Cir.  1906)  147  Fed.  «84,  77  C.  C.  A.  668. 

An  order  requiring  the  bankrupt  to  assign 
and  turn  over  to  his  trustee  certain  life  in- 
surance policies  as  property  of  his  estate. 
In  re  Mertens,  (C.  C.  A.  2d  Cir.  1905)  142 
Fed.  445,  affirmed  in  (1907)  206  U.  S,  202, 
27  S.  Ct  488,  61  U.  S.   (L.  ed.)  771. 

An  order  requiring  a  bankrupt  to  pay  over 
to  the  trustee  a  sum  of  money  as  assets  of 
the  estate  or  in  the  alternative  to  be  com- 
mitted to  jail.  Samel  i?.  Dodd,  (C.  C.  A. 
6th  Cir.  1906)  142  Fed.  68,  certiorari  denied 
in  (1906)  201  U.  S.  646,  26  8.  Ct  761,  60 
U.  S.  (L.  ed.)  903. 

Orders  requiring  members  of  a  bankrupt 
partnership  to  schedule  and  surrender  their 
individual  property.  Dickas  v,  Barnes,  (6th 
Cir.  1906)   140  Fed.  849,  72  C.  C.  A.  261. 

A  decree  relating  to  the  distribution  of  the 
proceeds  of  a  sale  of  real  estate  made  by  a 
trustee  in  bankruptcy.  In  re  Groetzinger, 
(C.  C.  A.  3d  Cir.  1903)    127  Fed.  124. 

An  order,  on  petition  of  a  creditor,  direct- 
ing the  sale  of  property  which  had  previously 
been  set  apart  to  the  bankrupt  as  a  home- 
stead. Ingram  r.  Wilson,  (C.  C.  A.  8th  Cir. 
1903)   126  Fed.  913. 

A  decree  denying  a  chattel  mortgagee's 
right  to  a  fund  arising  out  of  the  mortgaged 
property,  which  by  agreement  he  had  turned 
over  to  the  bankruptey  court  reserving  the 
right  to  pursue  the  fund.  In  re  Antigo 
Screen  Door  Co.,  (C.C.  A.  7th  Cir.  1903)  123 
Fed.  249. 

Time  for  filing  petition.  —  See  cases  cited 
under  this  catehline  in  1  Fed.  Stat.  Annot. 
699. 

When  no  rule  of  court  prescribes  time. — 
The  Bankruptcy  Act  does  not  prescribe  a 
limit  of  time  within  which  a  petition  to  su- 
perintend and  revise  must  be  filed,  and  none 
has  been  fixed  by  the  general  orders  in 
bankruptcy,  nor  by  any  rule  of  court  in  most 
mi  the  Circuit  Courts  of  Appeals.     "It  does 


not,  however,  follow  from  this  lack  of  limita- 
tion that  the  Courts  of  Appeals  will  enter- 
tain petitions  to  reviM  any  of  the  proceed- 
ings of  the  inferior  courts  of  bankruptcy 
which  a  disappointed  litigant  may  seek  to 
challenge  without  regard  to  the  time  which 
has  elapsed  between  the  date  of  the  proceed- 
ing and  the  presentation  of  the  petition. 
One  of  the  main  purposes  of  the  law  was  to 
provide  a  speedy  method  whereby  a  bankrupt 
might  be  finally  discharged  from  liability  to 
his  creditors  and  his  property  might  be 
equitably  distributed  among  them.  This  ob- 
ject would  be  entirely  defeated  if  the  orders 
and  judgments  in  bankruptcy  were  forever 
open,  or  were  open  for  an  uncertain  or  un- 
known time,  to  revision  and  reversal  upon 
petitions  under  section  245,  because  in  t^at 
case  they  would  never  become  or  be  known 
to  be  either  final  or  conclusive.  An  uncer- 
tainty relative  to  the  time  within  which  such 
petitions  may  be  maintained  necessarily 
leaves  the  conclusiveness  of  the  orders  of  the 
bankruptcy  courts  in  doubt  and  thus  tends 
to  defeat  one  of  the  main  purposes  of  the 
law.  There  ought,  therefore,  to  be  a  well- 
known  and  certain  limit  to  the  time  within 
which  such  judgments  and  orders  may  be 
challenged  in  matter  of  law  by  petition  as 
well  as  by  appeal."  Per  Sanborn,  J.,  in  In  re 
Holmes,  (C.  C.  A.  8th  Cir.  1906)  142  Fed. 
391.  For  similar  sentiments  see  Blanchard  r. 
Ammons,  (C.  C.  A.  9th  Cir.  1910)  183  Fed. 
666. 

The  several  Circuit  Courts  of  Appeals  have 
adopted,  in  their  reported  opinions,  either  a 
definite  limitation  or  a  limitation  depending 
somewhat  upon  the  circumstances  of  each 
case.  By  the  express  terms  of  section  24b 
the  power  there  conferred  is  a  "jurisdiction 
in  equity,"  and  "  a  petition  for  revision,  like 
all  proceedings  in  bankruptcy,  is  a  proceeding 
in  equity."  In  re  Holmes,  (C.  C.  A.  8th  Cir. 
1906)  142  Fed.  391,  394.  General  Order  No. 
37,  1  Fed.  Stat  Annot  612,  provides  that 
"  in  proceedings  in  equity  instituted  for  the 
purpose  of  carrying  into  effect  the  provisions 
of  the  Act,  or  for  enforcing  the  rights  and 
remedies  given  by  it,  the  rules  of  equity  prac- 
tice established  by  the  Supreme  GovLTt  shall 
be  followed  as  nearly  as  may  be."  By  liberal 
construction  of  the  order  it  would  extend  not 
only  to  what  are  denominated  the  equity 
rules,  but  to  rules  of  practice  in  equity  es- 
tablished alone  by  decisions  of  the  Supreme 
Court.  Now,  it  is  well  settled  in  that  court 
that  bills  of  review  to  correct  errors  apparent 
upon  the  face  of  the  record  may  not  be  suc- 
cessfully maintained,  unless  they  are  filed 
within  the  times  limited  for  the  review  by 
appeal  of  the  decrees  they  question.  Cases 
cited  in  In  re  Holmes,  (C.  C.  A.  8th  Cir. 
1906)  142  Fed.  391,  393,  394.  And  petitions 
for  superintendence  and  revision  in  matters 
of  law  under  the  Bankruptcy  Act  are  avail- 
able only  to  correct  errors  apparent  upon  the 
face  of  the  record.  Case  last  above  cited, 
and  cases  cited,  supra,  p.  611,  in  this  note 
to  section  245.  Hence,  the  reason  of  the  limi- 
tation for  bills  of  review  being  even  more 
persuasive  and  compelling  in  the  case  of 
petitions  for  superintendence  and  revision  in 
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bankruptcy,  it  has  been  beld  in  two  circuits 
that  such  a  petition  cannot  be  maintained 
after  expiration  of  the  six  months  period  for 
appeal  to  the  Circuit  Court  of  Appeals,  which 
is  prescribed  in  section  11  of  the  Circuit 
Court  of  Appeals  Act  of  1891,  ch.  517,  26 
Stat.  L.  829,  4  Fed.  Stat  Annot.  428.  (See 
infrOf  p.  636,  note  to  laat  clause  of  sec. 
26a  (3).  In  re  Holmes,  (C.  C.  A.  8th  Cir. 
1906)  142  Fed.  391,  dismissing  a  petition  for 
reyision  in  the  case  of  what  it  regarded  as 
an  appealable  order,  because  the  six  months 
period  for  appeal  had  elapsed  three  days 
before  the  petition  was  filed;  In  re  Worces- 
ter County,  (C.  C.  A.  Ist  Cir.  1900)  102  Fed. 
808,  sustaining  a  petition  for  revision  of  an 
order  regarded  as  nonappealable,  filed  within 
six  months,  the  court  saying,  however,  ''cer- 
tainly" the  limit  of  time  "can  be  no 
shorter."  In  one  of  those  circuits  this  time 
limit  was  applied  to  a  petition  to  revise  an 
order  in  bankruptcy  by  a  District  Court  of  a 
territory.  In  re  Tomlinson  Co.,  (C.  C.  A. 
8th  Cir.  1907)  164  Fed.  834,  dismissing  a 
petition  filed  by  a  bankrupt  more  than  six- 
teen months  after  an  order  was  made  in  the 
District  Court  of  Oklahoma  territory  deny- 
ing his  motion  to  quash  service  of  the  sub- 
poena, and  referring  to  the  time  limit  as 
being  six  months.  Bee  also  Blanchard  v.  Am- 
mons,  (C.  C.  A.  9th  Cir.  1910)  183  Fed.  666, 
a  ease  jfrom  a  territory. 

In  another  circuit  it  was  held,  in  a  case  of 
a  petition  for  review  of  a  nonappealable  or- 
der, that  the  petition  oufht  ordinarily  to  be 
filed  within  six  months,  but  that  in  the  ab- 
sence of  a  standing  rule  on  the  subject,  a 
longer  delay  would  be  tolerated  where  there 
was  a  reasonable  excuse  for  it.  In  re  Groet- 
singer,  (C.  C.  A.  3d  Cir.  1903)  127  Fed.  124, 
where  the  court  denied  a  motion  to  dismiss 
a  petition  for  revision,  not  filed  within  six 
months,  of  an  order  relating  to  the  distribu- 
tion of  the  proceeds  of  the  sale  of  real  estate 
made  by  the  trustee  in  bankruptcy,  it  appear- 
ing from  the  certificate  of  the  clerk  of  the 
District  Court,  and  otherwise,  that  important 
evidence,  to  wit,  the  books  of  the  bankrupt, 
without  fault  on  the  part  of  the  petitioners, 
had  disappeared  and  could  not  be  found,  and 
that  the  judge  below  had  made  two  orders 
enlarging  the  time  for  filing  the  record  with 
reference  to  an  appeal  taken  simultaneously 
with  the  petition  for  review. 

In  Blanchard  v,  Ammons,  (C.  C.  A.  9th 
Cir.  1910)  183  Fed.  666,  where  a  petition  for 
revision  was  dismissed  because  of  a  delay  of 
more  than  three  years  without  reasonable 
excuse,  the  court  said :  "An  appeal  from  the 
adjudication  of  bankruptcy  is  required  to  be 
taken  within  ten  days,  and  by  analogy  it 
would  seem  that  a  petition  for  revision  of  the 
adjudication  of  banxruptcy  ought  to  be  taken 
within  a  similar  time,  unless  tl^ere  are  cir- 
cumstances excusing  delay.  But  the  courts 
have  generally  held  that  a  petition  for  re- 
vision must  be  presented  within  six  months." 

In  In  re  Good,  (C.  C.  A.  8th  Cir.  1900)  99 
Fed.  389,  the  court  was  evidently  of  opinion 
that  if  an  adjudication  of  bankruptcy  could 
be  reviewed  on  a  petition  to  revise,  this  could 
only  be  done  on  a  petition  filed  within  the 


ten  days  limited  for  an  appeal  from  the  or- 
der. See  also  on  that  point  the  remarks  of 
the  court  in  In  re  Friend,  (C.  C.  A.  7th  Cir. 

1906)  134  Fed.  778,  780;  In  re  Sweetser,  (C. 
C.  Mass.  1907)  167  Fed.  667. 

In  In  re  Youngstrom,   (C.  C.  A.  8th  Cir. 

1907)  163  Fed.  98,  a  motion  to  dismiss  a 
petition  for  revision  was  denied,  "as  the  or- 
der sought  to  be  revised  is  not  one  of  those  * 
made  specially  appealable  by  section  26a,  and 
as  the  petition  was  presented  within  the  six 
months  generally  limited  for  invoking  the 
appellate  jurisdiction  of  a  Circuit  Court  of 
Appeals." 

In  In  re  New  York  Economical  Printing 
Co.,  (C.  C.  A.  2d  Cir.  1901)  106  Fed.  839,  a 
motion  to  dismiss  a  petition,  made  on  the 
ground  that  the  same  had  not  been  taken 
within  ten  days,  was  denied,  the  court  say- 
ing, "we  do  not  think  there  has  been  any 
unreasonable  delay  in  this  case,"  but  not 
stating  anv  of  the  circumstances  nor  the 
length  of  the  delay.  Subsequently  the  court 
adopted  the  rule  quoted  infra,  this  page. 

In  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug 
Co.,  (C.  C.  A.  6th  Cir.  1906)  136  Fed.  396, 
more  than  three  months  after  an  order  was 
made  declaring  a  mortgage  lien  invalid  a  peti- 
tion to  revise  the  order  was  filed,  and  the 
court  refused  to  dismiss  it,  there  being  "no 
suggestion  that  pending  the  delay  the  pro- 
ceSui  of  the  property  mortgaged  have  been 
distributed,  or  that  any  pafty's  rights  have 
suffered." 

A  petition  presented  to  a  judge  of  the  Cir- 
cuit Court  of  Appeals  five  days  after  the 
judgment  was  rendered  which  it  sought  to 
have  reviewed  was  held  to  be  in  ample  time. 
In  re  Seebold,  (C.  C.  A.  6th  Cir.  I90I)  105 
Fed.  910. 

Where  a  party's  appeal  from  an  order, 
taken  in  due  time,  was  dismissed  by  the  Cir- 
cuit Court  of  Appeals  about  a  year  after- 
ward because  the  order  was  not  appealable, 
but  reviewable  only  on  a  petition  for  revision^ 
the  court  noticed  and  refrained  from  deciding 
the  question  whether  a  petition  for  revision 
would  then  be  too  late.  Brady  v.  Bernard, 
(C.  C.  A.  6th  Cir.  1909)  170  Fed.  676,  681. 

Under  a  standing  rule  of  court.  —  A  lim- 
itation of  ten  days  has  been  adopted  by  rule 
38  of  the  Circuit  Court  of  Appeals  in  the 
second  circuit,  which  provides  as  follows: 
"  Petitions  to  review  orders  in  bankruptcy 
filed  under  the  provisions  of  section  246  of 
the  Bankruptcy  Act  must  be  filed  and  served 
within  ten  days  after  the  entry  of  the  order 
sought  to  be  reviewed,  and  a  transcript  of 
the  record  of  the  proceedings  in  the  bank- 
ruptcy court  of  the  matter  to  be  reviewed 
must  be  filed  and  the  cause  docketed  within 
thirty  days  thereafter,  but  the  judge  of  the 
bankrupt^  court  may  for  good  cause  shown 
enlarge  the  time  for  filing  the  petition  or 
record,  the  order  of  enlargement  to  be  made 
and  filed  with  the  clerk  of  this  court  before 
the  expiration  of  the  times  hereby  limited 
for  filing  the  petition  and  record  respect- 
ively,"—  in  order  "to  conform  the  practkje 
in  review  by  petition  to  review  by  appeal," 
said  the  court  in  In  re  Brown,  (C.  C.  A.  2d 
Cir.  1909)  174  Fed.  339. 
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An  order  denying  a  claim  to  certain  ex- 
•mptionB  a«Mrted  by  the  wife  of  a  bankrupt 
In  T%  Youngstrom,  (C.  C.  A.  8th  Cir.  1007} 
188  Fed.  08. 

An  ord«r  made  in  a  proceeding  between  the 
trustee  in  bankruptcy  and  a  prior  assignee 
to  determine  the  right  to  property  in  the  cus- 
tody of  the  court  or  its  proceeds.    0*Dell  r. 
Boyden,    (ath  Cir.    1906)    150  Fed.  731,   10 
Ann.  Cas.  239,  80  C.  C.  A.  397. 
'     An    order    denying    to    holders    of    debts 
against  a  partnership  the  right  of  participa- 
tion in  the  individual  assets  of  the  bankrupt 
partner  until  the  individual  creditors  of  the 
bankrupt  were  paid.     Euclid  Nat.  Bank  v. 
Union  Trust,  etc.,  Co.,    (C.  C.  A.  4th  Cir. 
1906)   149  Fed.  976,  certiorari  denied  (1907) 
206  U.  S.  547,  27  S.  Ct.  793,  61  U.  S.  (L.  ed.) 
924. 

A  decree  of  the  District  Court  asserting  its 

i'urisdiction,  on  petition  by  the  trustee  in 
•ankruptcy  for  an  order  to  sell  real  estate 
in  his  possession,  to  determine  the  validity 
of  claims  to  it  or  liens  against  it,  and  ruling 
that  if  such  adverse  claimants  did  not  choose 
to  come  in  voluntarily  and  set  up  their 
claims  they  might  be  brought  in  by  subpoena 
on  the  trustee's  petition.  In  re  McMahon, 
(6th  Cir.  1906)  147  Fed.  >684,  77  C.  C.  A.  668. 

An  order  requiring  the  bankrupt  to  assign 
and  turn  over  to  his  trustee  certain  life  in- 
surance policies  as  property  of  his  estate. 
In  re  Mertens,  (C.  C.  A.  2d  Cir.  1905)  142 
Fed.  445,  affirmed  in  (1907)  205  U.  S.  202, 
27  S.  Ct,  488,  61  U.  8.  (L.  ed.)  771. 

An  order  requiring  a  bankrupt  to  pay  over 
to  the  trustee  a  sum  of  money  as  assets  of 
the  estate  or  in  the  alternative  to  be  com- 
mitted to  jail.  Samel  v,  Dodd,  (C.  C.  A. 
6th  Cir.  1906)  142  Fed.  68,  certiorari  denied 
in  (1906)  201  U.  8.  646,  26  8.  Ct.  761,  50 
U.  8.  (L.  ed.)  903. 

Orders  requiring  members  of  a  bankrupt 
partnership  to  schedule  and  surrender  their 
individual  property.  Dickas  v.  Barnes,  (6th 
Cir.  1906)   140  Fed.  849,  72  C.  C.  A.  261. 

A  decree  relating  to  the  distribution  of  the 
proceeds  of  a  sale  of  real  estate  made  by  a 
trustee  in  bankruptcy.  In  re  Groetzinger, 
(C.  C.  A.  3d  Cir.  1903)    127  Fed,  124. 

An  order,  on  petition  of  a  creditor,  direct- 
ing the  sale  of  property  which  had  previously 
been  set  apart  to  the  bankrupt  as  a  home- 
stead. Ingram  v.  Wilson,  (C.  C.  A.  8th  Cir. 
1903)   126  Fed.  913. 

A  decree  denying  a  chattel  mortgagee's 
right  to  a  fund  arising  out  of  the  mortgaged 
property,  which  by  agreement  he  had  turned 
over  to  the  bankruptcy  court  reserving  the 
right  to  pursue  the  fund.  In  re  Antigo 
Screen  Door  Co.,  (C.C.  A.  7th  Cir.  1903)  123 
Fed.  249. 

Time  for  filing  petition.  —  See  cases  cited 
under  this  catehline  in  1  Fed.  Stat.  Annot. 
699. 

When  no  rule  of  court  preacrihea  time. — 
The  Bankruptcy  Act  does  not  prescribe  a 
limit  of  time  within  which  a  petition  to  su- 
perintend and  revise  must  be  filed,  and  none 
has  been  fixed  by  the  general  orders  in 
bankruptcy,  nor  by  any  rule  of  court  in  most 
mi  the  Circuit  Courts  of  Appeals.    **  It  does 


not,  however,  follow  from  this  lack  of  limita- 
tion that  the  Courts  of  Appeals  will  enter- 
tain petitions  to  revise  any  of  the  proceed- 
ings of  the  inferior  courts  of  bankruptcy 
which  a  disappointed  litigant  may  seek  to 
challenge  without  regard  to  the  time  which 
has  elapsed  between  the  date  of  the  proceed- 
ing and  the  presentation  of  the  petition. 
One  of  the  main  purposes  of  the  law  was  to 
provide  a  speedy  method  whereby  a  bankrupt 
might  be  finally  discharged  from  liability  to 
his  creditors  and  his  property  might  be 
equitably  distributed  among  them.  Tnis  ob- 
ject would  be  entirely  defeated  if  the  orders 
and  judgments  in  bankruptcy  were  forever 
open,  or  were  open  for  an  uncertain  or  un- 
known time,  to  revision  and  reversal  upon 
petitions  under  section  245,  because  in  that 
case  they  would  never  become  or  be  known 
to  be  either  final  or  conclusive.  An  uncer- 
tainty relative  to  the  time  within  which  such 
petitions  may  be  maintained  necessarily 
leaves  the  conclusiveness  of  the  orders  of  the 
bankruptcy  courts  in  doubt  and  thus  tends 
to  defeat  one  of  the  main  purposes  of  the 
law.  There  ought,  therefore,  to  be  a  well- 
known  and  certain  limit  to  the  time  within 
which  such  judgments  and  orders  may  be 
challenged  in  matter  of  law  by  petition  as 
well  as  by  appeal."  Per  Sanborn,  J.,  in  In  re 
Holmes,  (C.  C.  A.  8th  Cir.  1906)  142  Fed. 
391.  For  similar  sentiments  see  Blanehard  v. 
Ammons,  (C.  C.  A.  9th  Cir.  1910)  183  Fed. 
666. 

The  several  Circuit  Courts  of  Appeals  have 
adopted,  in  their  reported  opinions,  either  a 
definite  limitation  or  a  limitation  depending 
somewhat  upon  the  circumstances  of  each 
case.  By  the  express  terms  of  section  246 
the  power  there  conferred  is  a  "jurisdiction 
in  equity,"  and  "  a  petition  for  revision,  like 
all  proceedings  in  bankruptcy,  is  a  proceeding 
in  equity."  In  re  Holmes,  (C.  C.  A.  8th  CJir. 
1906)  142  Fed.  391,  394.  General  Order  No. 
37,  1  Fed.  Stat.  Annot  612,  provides  that 
**  in  proceedings  in  equity  instituted  for  the 
purpose  of  carrying  into  effect  the  provisions 
of  the  Act,  or  for  enforcing  the  rights  and 
remedies  given  by  it,  the  rules  of  equity  prac- 
tice established  by  the  Supreme  Court  shall 
be  followed  as  nearly  as  may  be."  By  liberal 
construction  of  the  order  it  would  extend  not 
only  to  what  are  denominated  the  equity 
rules,  but  to  rules  of  practice  in  equity  es- 
tablished alone  by  decisions  of  the  Supreme 
Court.  Now,  it  is  well  settled  in  that  court 
that  bills  of  review  to  correct  errors  apparent 
upon  the  face  of  the  record  may  not  be  suc- 
cessfully maintained,  unless  they  are  filed 
within  the  times  limited  for  the  review  by 
appeal  of  the  decrees  they  question.  Cases 
cited  in  In  re  Holmes,  (C.  C.  A.  8th  Cir. 
1905)  142  Fed.  391,  393,  394.  And  petitions 
for  superintendence  and  revision  in  matters 
of  law  under  the  Bankruptcy  Act  are  avail- 
able only  to  correct  errors  apparent  upon  the 
face  of  the  record.  Case  last  above  cited, 
and  cases  cited,  aupra,  p.  611,  in  this  note 
to  section  245.  Hence,  the  reason  of  the  limi- 
tation for  bills  of  review  being  even  more 
persuasive  and  compelling  in  the  case  of 
petitions  for  superintendence  and  revision  in 
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buikruptcy,  it  has  been  held  in  two  circuits 
that  such  a  petition  cannot  be  maintained 
after  expiration  of  the  six  months  period  for 
appeal  to  the  Circuit  Court  of  Appeals,  which 
is  prescribed  in  section  11  of  the  Circuit 
Court  of  Appeals  Act  of  1891,  ch.  517,  26 
Stat.  L.  829,  4  Fed.  Stat.  Annot.  428.  (See 
infra,  p.  635,  note  to  last  clause  of  sec. 
25a  (3).  In  re  Holmes,  <C.  C.  A.  8th  Cir. 
1905)  142  Fed.  391,  dismissing  a  petition  for 
revision  in  the  case  of  what  it  regarded  as 
an  appealable  order,  because  the  six  months 
period  for  appeal  had  elapsed  three  days 
before  the  petition  was  filed;  In  re  Worces- 
ter County,  (C.  C.  A.  1st  Cir.  1900)  102  Fed. 
808,  sustaining  a  petition  for  revision  of  an 
order  regarded  as  nonappealable,  filed  within 
six  months,  the  court  saying,  however,  "  cer- 
tainly'*  the  limit  of  time  "can  be  no 
shorter."  In  one  of  those  circuits  this  time 
limit  was  applied  to  a  petition  to  revise  an 
order  in  bankruptcy  by  a  District  Court  of  a 
territory.  In  re  Tomlinson  Co.,  (C.  C.  A. 
8th  Cir.  1907)  154  Fed.  834,  dismissing  a 
petition  filed  by  a  bankrupt  more  than  six- 
teen months  after  an  order  was  made  in  the 
District  Court  of  Oklahoma  territory  deny- 
ing his  motion  to  quash  service  of  the  sub- 
poena, and  referring  to  the  time  limit  as 
being  six  months.  See  also  Blanchard  v.  Am- 
mons,  (C.  C.  A.  9th  Cir.  1910)  183  Fed.  556, 
ft  case  from  a  territory. 

In  another  circuit  it  was  held,  in  a  case  of 
a  petition  for  review  of  a  nonappealable  or- 
der, that  the  petition  ought  ordmarily  to  be 
filed  within  six  months,  but  that  in  the  ab- 
sence of  a  standing  rule  on  the  subject,  a 
longer  delay  would  be  tolerated  where  there 
was  a  reasonable  excuse  for  it.  In  re  Groet- 
ringer,  (C.  C.  A.  3d  Cir.  1903)  127  Fed.  124, 
where  the  court  denied  a  motion  to  dismiss 
a  petition  for  revision,  not  filed  within  six 
months,  of  an  order  relating  to  the  distribu- 
tion of  the  proceeds  of  the  sale  of  real  estate 
made  by  the  trustee  in  bankruptcy,  it  appear- 
ing from  the  certificate  of  the  clerk  of  the 
District  Court,  and  otherwise,  that  important 
evidence,  to  wit,  the  books  of  the  bankrupt, 
without  fault  on  the  part  of  the  petitioners, 
had  disappeared  and  could  not  be  found,  and 
that  the  judge  below  had  made  two  orders 
enlarging  the  time  for  filing  the  record  with 
reference  to  an  appeal  taken  simultaneously 
with  the  petition  for  review. 

In  Blanchard  v.  Ammons,  (C.  C.  A.  9th 
Cir.  1910)  183  Fed.  556,  where  a  petition  for 
revision  was  dismissed  because  of  a  delay  of 
more  than  three  years  without  reasonable 
excuse,  the  court  said :  "An  appeal  from  the 
adjudication  of  bankruptcy  is  required  to  be 
taken  within  ten  days,  and  by  analogy  it 
would  seem  that  a  petition  for  revision  of  the 
adjudication  of  bankruptcy  ought  to  be  taken 
within  a  similar  time,  unless  tl^ere  are  cir- 
cumstances excusing  delay.  But  the  courts 
have  generally  held  that  n  petition  for  re- 
vision must  be  presented  within  six  months." 

In  In  re  Good,  (C.  C.  A.  8th  Cir.  1900)  99 
Fed.  389,  the  court  was  evidently  of  opinion 
that  if  an  adjudication  of  bankruptcv  could 
be  reviewed  on  a  petition  to  revise,  this  could 
only  be  done  on  a  petition  filed  within  the 


ten  days  limited  for  an  appeal  from  the  or- 
der. See  also  on  that  point  the  remarks  of 
the  court  in  In  re  Friend,  (C.  C.  A.  7th  Cir. 
1905)  134  Fed.  778,  780;  In  re  Sweetser,  (C. 
C.  Mass.  1907)  157  Fed.  567. 

In  In  re  Youngstrom,  (C.  C.  A.  8th  Cir. 
1907)  153  Fed.  98,  a  motion  to  dismiss  a 
petition  for  revision  was  denied,  "  as  the  or- 
der sought'  to  be  revised  is  not  one  of  those  * 
made  specially  appealable  by  section  25a,  and 
as  the  petition  was  presented  within  the  six 
months  generally  limited  for  invoking  the 
appellate  jurisdiction  of  a  Circuit  Court  of 
Appeals." 

In  In  re  New  York  Economical  Printing 
Co.,  (C.  C.  A.  2d  Cir.  1901)  106  Fed.  839,  a 
motion  to  dismiss  a  petition,  made  on  the 
ground  that  the  same  had  not  been  taken 
within  ten  days,  was  denied,  the  court  say- 
ing, "we  do  not  think  there  has  been  any 
unreasonable  delay  in  this  case,"  but  not 
stating  anv  of  the  circumstances  nor  the 
length  of  the  delay.  Subsequently  the  court 
adopted  the  rule  quoted  infra,  this  page. 

In  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug 
Co.,  (C.  C.  A.  5th  Cir.  1906)  136  Fed.  396,  * 
more  than  three  months  after  an  order  was 
made  declaring  a  mortgage  lien  invalid  a  peti- 
tion to  revise  the  order  was  filed,  and  the 
court  refused  to  dismiss  it,  there  being  "no 
suggestion  that  pending  the  delay  the  pro- 
ceeds of  the  property  mortgaged  have  been 
distributed,  or  that  any  partjrs  rights  have 
suffered." 

A  petition  presented  to  a  judge  of  the  Cir- 
cuit Court  of  Appeals  five  days  after  the 
judgment  was  rendered  which  it  sought  to 
have  reviewed  was  held  to  be  in  ample  time. 
In  re  Seebold,  (C.  C.  A.  5th  Cir.  1901)  105 
Fed.  910. 

Where  a  party's  appeal  from  an  order, 
taken  in  due  time,  was  dismissed  by  the  Cir- 
cuit Court  of  Appeals  about  a  year  after- 
ward because  the  order  was  not  appealable, 
but  reviewable  only  on  a  petition  for  revision, 
the  court  noticed  and  refrained  from  deciding 
the  question  whether  a  petition  for  revision 
would  then  bo  too  late.  Brady  v,  Bernard, 
(C.  C.  A.  6th  Cir.  1909)  170  Fed.  676,  581. 

Under  a  standing  rule  of  court,  —  A  lim- 
itation of  ten  days  has  been  adopted  b^  rule 
38  of  the  Circuit  Court  of  Appeals  in  the 
second  circuit,  which  provides  as  follows: 
"Petitions  to  review  orders  in  bankruptcy 
filed  under  the  provisions  of  section  245  of 
the  Bankruptcy  Act  must  be  filed  and  served 
within  ten  days  after  the  entry  of  the  order 
sought  to  be  reviewed,  and  a  transcript  of 
the  record  of  the  proceedings  in  the  bank- 
ruptcy court  of  the  matter  to  be  reviewed 
must  be  filed  and  the  cause  docketed  within 
thirty  days  thereafter,  but  the  judge  of  the 
bankruptcy  court  may  for  good  cause  shown 
enlarge  the  time  for  filing  the  petition  or 
record,  the  order  of  enlargement  to  be  made 
and  filed  with  the  clerk  of  this  court  before 
the  expiration  of  the  times  hereby  limited 
for  filing  the  petition  and  record  respect- 
ively,"—  in  order  "to  conform  the  practice 
in  review  by  petition  to  review  by  appeal," 
said  the  court  in  In  re  Brown,  (C.  C.  A.  2d 
Cir.  1909)  174  Fed.  339. 
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An  oral  or  a  written  stipulation  of  couniel 
axtending  the  time,  before  expiration  of  the 
ten  days,  and  with  full  knowledge  of  all  ex- 
iating  factSi  will  not  be  recognized  if  the 
bankruptcy  court  entered  no  order  thereon. 
In  re  Brown,  (C.  C.  A*  2d  Cir.  1909)  174 
Fed.  339,  where  the  court  said:  "  It  was  the 
manifest  object  of  the  rule  (38)  to  keep  this 
important  matter  of  enlargement  of  time  to 
seek  a  review  by  the  appellate  court  within 
the  control  of  the  courts  and  to  prevent  in- 
definite extension  by  mere  agreement  of 
counsel."  And  in  the  same  case  it  was  held 
that  a  nunc  pro  iuno  order  extending  the 
time,  entered  after  expiration  of  the  ten 
days,  cannot  operate  to  enlarge  the  time; 
but  the  court  expressly  refrained  from  de- 
ciding what  construction  might  or  might  not 
be  given  to  the  rule  when  the  sudden  illness 
of  a  judge  or  other  untoward  occurrenoe  pre- 
vented a  party,  who  had  been  himself  careful 
and  diligent  to  conform  to  the  rule,  from  se- 
curing an  order  in  time. 

In  the  same  circuit  there  was  an  imsue- 
eessful  attempt  indirectly  to  extend  the  time 
within  which  to  review  an  adjudication  of 
bankruptcy  bv  filing  a  petition  for  revision 
of  an  order  denying  a  motion  to  vacate  the 
order  of  adjudication  after  the  time  for  ap- 
peal from  the  latter  had  expired.  In  re  Gold- 
berg, (C.  C.  A.  2d  Cir.  1909)  167  Fed.  808, 
a/firming  the  order  for  revision  of  which  the 
petition  was  filed. 

Doubtless  the  filing  of  a  petition  within 
the  time  prescribed  is  not  a  jurisdictional 
necessity;  that  is,  it  would  be  subject  to 
waiver  by  the  respondent.  See  In  re  Sweet- 
ser,  (C.  C.  Mass.  1909)  168  Fed.  1018,  1019; 
In  re  Strobel,  (G.  C.  A.  2d  Cir.  1908)  160 
Fea.  916.  In  the  latter  case,  however,  it  was 
held  that  the  filing  of  a  stipulation  that  two 
petitions  to  review,  with  the  certified  copies 
transmitted  by  the  clerk  of  the  District  Court 
''be  printed  in  one  appeal  book"  did  not 
constitute  a  waiver  of  objection  that  the 
petitions  were  not  filed  in  tune. 

''Petition  by  any  party  aggrievsd." — 
This  phrase  is  liberally  construed,  and  a 
doubt  as  to  whether  a  petitioner  in  a  given 
case  is  a  party  aggrieved  ''should  be  re- 
solved in  favor  of  the  petitioner."  Clark  v, 
Pidcock,  (C.  C.  A.  3d  Cir.  1904)  129  Fed. 
746,  749,  where,  after  a  bankrupt's  estate 
had  been  closed  without  appointment  of  a 
trustee,  for  the  reason  that  the  schedule 
showed  no  assets,  an  assignee  of  a  jud^ent 
creditor  who  alone  proved  his  claim  applied 
to  have  the  estate  opened  on  the  ground  that 
the  bankrupt  had  assets  which  he  had  fraud- 
ulently destroyed,  on  which  petition  the  court 
discharged  a  restraining  order  and  refused 
an  injunction  to  prevent  a  further  transfer 
of  the  assets,  and  it  was  held  that  the  peti- 
tioner was  entitled-  to  prosecute  a  petition 
for  review  of  such  order,  as  he  "  was  a  judg- 
ment creditor  of  the  bankrupt,  and  so 
scheduled  by  him  in  his  bankruptcy  peti- 
tion," and  "  whether  he  may  or  may  not 
hereafter  be  allowed  to  prove  his  claim,  he 
has  an  interest  as  a  general  creditor  in  the 
estate  of  the  bankrupt." 

Premature  petition. — In  Sturgiss  v.  Corbin, 


(C.  C.  A.  4th  Cir.  1906)  141  Fed.  1,  it  was 
held  that  the  petitioner  for  revision  of  an 
order  setting  aside  a  sale  and  directing  a  re- 
sale, properly  followed  the  West  Virginia 
practice  on  appeals  in  such  cases  by  regain- 
ing from  filing  his  petition  until  after  the 
resale  was  made  and  confirmed. 

Matters  res  judicata  on  former  petition.  — 
A  petition  to  revise  proceedings  in  bank- 
ruptcy on  the  ground  of  the  insufficiency  of 
the  creditor's  petition  for  adjudication,  was 
denied  where  the  same  matter  was  involved 
in  a  former  petition  for  revision  by  the  same 
petitioner  and  therein  fully  disposed  of. 
Beach  v,  Macon  Grocery  Co.,  (C.  C.  A.  5th 
Cir.  1903 )  120  Fed.  736. 

A  petition  for  review  should  set  out  the 
facts  or  finding  of  facts  on  which  the  mat- 
ters of  law  sought  to  be  reviewed  arise,  and 
if  it  fails  to  do  so,  it  ought  to  be  dismissed. 
Steiner  v.  Marshall,  (C.  C.  A.  4th  ar.  1905) 
140  Fed.  710,  the  court  saying:  "Attorneys 
filing  petitions  under  the  statute  where  testi- 
mony has  been  heard,  ought,  in  fairness  to 
both  the  court  asked  to  be  reviewed  and  the 
appellate  court,  to  give  the  latter  court  the 
benefit  of  the  testin^ony,  or  the  findings  of 
fact  by  the  district  judge." 

"  It  is  .  .  .  an  elementary  rule  of  pro- 
cedure that  the  petition  for  a  review  shall 
set  out  the  matters  of  law  which  we  are  asked 
to  review."  In  re  Taft,  <C.  C.  A.  6th  Cir. 
1904)  133  Fed.  511,  513. 

Statements  in  a  petition  for  revision  wholly 
unsupported  by  any  evidence  in  the  record 
cannot  be  considered.  Chestertown  Bank  v. 
Walker,  (CCA.  4th  Cir.  1908)  163  Fed. 
510. 

''Due  notice"  of  petition.  —  See  cases  cited 
1  Fed.  Stat.  Ann.  600.  Where  an  appeal 
was  prayed  for  and  allowed  in  open  oourt, 
in  the  presence  of  all  the  parties  or  their 
attorneys,  at  the  very  instant  that  the  judg- 
ment was  announced,  the  proceeding  consti- 
tuted sufficient  notice  so  as  to  authorise  the 
appellate  court  to  treat  the  appeal  as  a  peti- 
tion for  revision  without  further  notice.  In 
re  Abraham,  (CCA.  5th  Cir.  1899)  93 
Fed.  767. 

Response  to  petition.  —  Rule  39  of  the  C^- 
cuit  Court  of  Appeals  (150  Fed.  oxix,  70  C 
C  A.  cxix),  which  provides  that  "the  re- 
sponse to  the  petition,  when  the  defendant 
elects  to  make  a  written  response,  riiall  be 
filed  at  least  fifteen  days  before  the  day  set 
for  the  hearing,"  contemplates  that  the  de- 
fendant may  take  issue  upon  the  allegations 
of  the  petition  and  denv  or  otherwise  contro- 
vert the  facts  alleged  therein,  or  he  may  ad- 
mit the  facts  and  challenge  by  demurrer,  or 
in  some  other  appropriate  way,  their  legal 
sufficiency  to  warrant  the  grantinff  of  the 
relief  prayed  for.  In  re  Frank,  (C.  C  A. 
8th  Cir.  1910)  182  Fed.  794,  796. 

"A  failure  to  deny  or  otherwise  controvert 
the  facts  alleged  will  be  deemed  to  be  an  ad- 
mission that  they  are  true."  In  re  Frank, 
(C  C  A.  8th  Cir.  1910)   182  Fed.  794. 

Presentation  and  reservation  in  lower  court 
of  grounds  of  review.  —  The  Circuit  Court  of 
Appeals  will  not  ordinarily  take  jurisdiction 
over  propositions  not  brought  specifically  to 
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the  attention  of  the  District  Court.  In  re 
Boston  Dry  Goods  Co.,  (Ist  Cir.  1903)  126 
Fed.  226,  60  C.  C.  A.  118;  Shoe,  etc.,  Re- 
porter, Petitioners,  (Ist  Cir.  1004)  129  Fed. 
688,  64  C.  C.  A.  156. 

An  objection  to  specifications  of  objections 
io  a  bankrupt's  discharge,  on  the  ground  that 
the  jurat  was  insufficient,  cannot  be  made  for 
the  first  time  on  a  petition  .for  review.  E.  H. 
Godshalk  Co.  v.  Sterling,  (C.  C.  A.  3d  Cir. 
1004)   129  Fed.  580. 

Where  it  was  not  objected  in  the  District 
Court  that  part  of  the  property  of  a  bank- 
rupt ordered  to  be  sold  had  not  been  in- 
ventoried in  the  manner  required  by  the 
Bankruptcy  Act,  such  objection  would  not  be 
considered  on  a  revisionary  petition.  Shoe, 
etc..  Reporter,  Petitioners,  (C.  C.  A.  1st  Cir. 
1904)   129  Fed.  588. 

Where  the  only  jurisdictional  question 
ureed  in  the  District  Court  was  by  way  of 
objection  to  the  granting  of  the  orders  sought 
to  be  reviewed,  the  Circuit  Court  of  Appeals 
eould  not  pass  upon  an  objection  to  the  juris- 
diction of  the  whole  bankruptcy  proceeding. 
In  re  New  York  Tunnel  Co.,  (C.  C.  A.  2d  Cir. 
1908)   159  Fed.  688. 

On  petition  to  review  an  order  directing 
petitioners  to  pay  over  to  a  temporary  re- 
ceiver a  certain  sum  of  money,  an  objection 
that  a  copy  of  the  testimony  taken  under 
section  21a,  supra,  was  not  served  with  the 
order  to  show  cause,  comes  too  late  if  not 
made  at  or  before  the  argument  in  the  court 
below.  In  re  Friedman,  (C.  C.  A.  2d  Cir. 
1908)   161  Fed.  260. 

So  an  objection  that  petitioners  were  given 
no  opportunity  to  cross-examine  witnesses 
who  testified  against  them  is  unavailable  if 
no  request  to  be  allowed  to  cross-examine 
them  was  made.  In  re  Friedman,  (C.  C.  A. 
2d  Cir.  1908)  161  Fed.  260,  wh<»re  the  court 
feaid:  "The  case  differs  fundamentally  from 
In  re  Rosser,  (8th  Cir.  1900)  101  Fed.  562, 
41  C.  C.  A.  497,  where  the  bankrupt  never 
had  any  opportunity  to  show  cause  why  he 
should  not  be  ordered  to  turn  over  certain 
money." 

Likewise  the  record  ought  to  show  that  the 
petitioners  objected  to  the  jurisdiction  of 
the  bankruptcy  court  to  determine  sum- 
marily the  question  whether  the  money  was 
or  was  not  the  property  of  the  bankrupt,  in 
order  to  preserve  such  objection  for  consider- 
ation on  the  petition  for  revision.  So  sug- 
gested in  In  re  Friedman,  (C.  C.  A.  2d  Cir. 
1908)   161  Fed.  260. 

Record  for  review.  —  In  the  Circuit  Court 
of  Appeals  for  the  fourth  circuit,  rule  36, 
Bubd.  2,  provides  that:  "The  petitioner 
shall  cause  a  certified  transcript  of  the  record 
and  proceedings  of  the  bankruptcy  court  of 
the  matter  to  be  reviewed  to  be  filed  in  the 
clerk's  office  of  this  court  within  thirty  days 
from  the  date  of  the  filing  of  the  said  peti- 
tion." This  rule  contemplates  a  transcript 
of  the  record  and  proceedings  of  the  bank- 
ruptcy court  certified  by  the  clerk  of  that 
court  and  not  a  transcript  certified  by  the 
referee.  Cook  Inlet  Coal  Fields  Co.  v.  Cald- 
well, (C.  C.  A.  4th  Cir.  1906)  147  Fed.  475, 
dismissing  a  petition  where  the  record  con- 


sisted largely  of  proceedings,  orders,  and  de- 
crees authenticated  by  the  certificate  of  the 
referee  and  specifically  excepted  by  the  clerk 
in  his  own  certificate. 

A  record  which  fails  to  give  the  filing 
dates  of  all  the  material  orders  contained  in 
it  is  defective.  In  re  Friedman,  (C.  C.  A. 
2d  Cir.  1908)   161  Fed.  260. 

The  matters  of  law  of  which  revision  is 
sought  should  in  some  manner  be  clearly  pre- 
sented by  the  record.  In  re  Boston  Dry 
Goods  Co.,  (Ist  Cir.  1903)  125  Fed.  228,  60 
C.  C.  A.  118;  In  re  O'Connell,  (C.  C.  A.  1st 
Cir.  1904)  137  Fed.  838;  Ross  v,  Stroh,  (C. 
C.  A.  3d  Cir.  1908)   165  Fed.  628,  630. 

Statements  made  in  the  brief  of  counsel, 
which  are  unsupported  by  the  record,  cannot 
be  considered  as  facts.  "If  the  appeal  book 
did  not  state  the  facts  a  motion  should  have 
been  made  to  amend  it."  In  re  Oakland 
Lumber  Cb.,  (C.  C.  A.  2d  Cir.  1909)  174  Fed. 
634. 

Landry  r.  San  Antonio  Brewing  Assoc.,  ( C. 
C.  A.  5th  Cir.  1907)  159  Fed.  700,  was  a 
petition  for  revision  of  an  order  of  allow- 
ance of  a  secured  claim,  but  nowhere  in  the 
transcript  was  there  an  agreed  statement  of 
facta  or  a  finding  of  facts  by  the  judge. 
Denying  the  petition,  the  court  said:  "The 
referee  found  and  formulated  the  facts  on 
the  evidence  submitted  to  him,  also  hie  con- 
clusions of  law,  and  the  whole,  accompanied 
with  the  evidence,  was  transmitted  to  the 
district  judge  for  review.  The  record  shows 
that  the  judge  on  the  hearing  considered  the 
certificate  of  the  referee  as  to  the  questions 
presented  and  the  summary  of  the  evidence, 
and  thereupon  reversed  the  referee,  and  en- 
tered judgment  accordingly,  so  that  we  can- 
not from  the  record  say  whether  the  judge 
decided  the  case  upon  the  facts  reported  by 
the  referee  or  upon  facts  found  by  himself 
on  the  evidence.  To  determine  whether  the 
judge  a  quo  correctly  ruled  the  law,  we  must 
necessarily  have  before  us  the  facts  upon 
which  he  acted." 

In  the  fifth  circuit  there  was  a  motion  to 
dismiss  a  petition  to  revise,  "because  it  was 
not  allowed  by  any  judge  of  this  or  the  lower 
court;  no  bond  has  been  ^iven;  the  transcript 
of  the  record  is  not  certified  by  the  clerk  of 
the  lower  court;  the  transcript  does  not  con- 
tain the  pleadings  upon  which  the  issues  were 
tried,  nor  show  who  are  the  proper  parties 
to  this  proceeding;  the  transcript  does  not 
contain  the  evidence  upon  which  the  findings 
of  the  referee  were  based,  .  .  .  and  because 
no  supersedeas  has  been  granted."  The  court 
held  that  none  of  those  grounds  was  well 
taken,  inasmuch  as  there  were  no  rules  of 
court  in  that  circuit  referring  to  the  formal- 
ities mentioned  in  the  motion  to  dismiss. 
Meyer  Bros.  Drug  Co.  t?.  Pipkin  Drug  Co., 
(C.  C.  A.  5th  Cir.  1905)   136  Fed.  396. 

Record  on  facte,  —  An  order  reducing  the 
amount  of  a  creditor's  claim  for  a  collection 
fee  contracted  for  in  the  note  given  by  the 
bankrupt  in  a  state  where  such  a  contract  is 
valid  only  to  the,  extent  of  a  reasonable  fee, 
cannot  be  reversed  on  a  petition  to  revise, 
where  there  is  no  evidence  in  the  record  to 
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■how  what  would  be  a  reaBonable  fee  for  the 
•ervioes  which  have  been  rendered  or  the 
amount  the  creditor  has  paid  or  contracted 
to  pay  for  the  eame.  Chestertown  Bank  v. 
Walker,  (C.  C.  A.  4th  Or.  1908)  163  Fed. 
610. 

Matter  of  law.  —  See  casee  cited  1  Fed. 
Stat.  Ann.  595,  596.  "In  a  proceedinff  to 
reviee  under  section  24&  this  court  is  lim- 
ited to  a  review  in  matter  of  law,  and  only 
questions  of  law  arising  out  of  the  facts 
found  or  conceded  can  be  considered.  We 
cannot  determine  questions  of  fact  involved 
in  the  finding  or  order  sought  to  be  reviewed. 
We  call  attention  to  the  following  decisions 
of  this  court  and  of  the  Supreme  Court: 
Courier-Journal  Job-Printing  Co.  i\  Schaefer- 
Meyer  Brewing  Co.,  (6th  Cir.  1900)  101  Fed. 
699,  703,  41  C.  C.  A.  614;  In  re  Taft,  (6th 
Cir.  1904)  133  Fed.  511,  66  C.  C.  A.  385; 
In  re  Throckmorton,  (6th  Cir.  1906)  149  Fed. 
146,  146,  79  C.  C.  A.  16;  Mueller  P.  Nugent, 
(1902)  184  U.  S.  1,  9,  22  S.  Ct.  269,  46  U.  S. 
(L.  ed.)  406;  Chicago  First  Nat.  Bank  r. 
Chicago  Title,  etc.,  Co.,  (1906)  198  U.  S. 
280,  291,  292,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1051."  In  re  Stewart,  (C.  C.  A.  6th  Cir.  1910) 
179  Fed.  222,  228.  To  the  same  effect  see 
In  re  Graessler,  (C.  C.  A.  9th  Cir.  1907)  154 
Fed.  478;  Hendricks  v.  Webster,  (C.  C.  A. 
8th  Cir.  1908)  169  Fed.  927;  Ross  P.  Stroh, 
(C.  C.  A.  3d  Cir.  1908)  165  Fed.  628;  Lesaius 
r.  Goodman,  (C.  C.  A.  3d  Cir.  1908)  165 
Fed.  889;  Ryan  v,  Hendricks,  (C.  C.  A.  7th 
Cir.  1908)  166  Fed.  94;  In  re  Baum,  (C.  C. 
A.  8th  Cir.  1909)  169  Fed.  410;  In  re  Lee, 
(C.  C.  A.  8th  Cir.  1910)   182  Fed.  679. 

The  master's  findings  of  fact,  approved  by 
the  district  judge,  are  not  brought  up  for  re- 
view, and  must  be  accepted  as  the  basis  of 
reviewable  questions  of  law.  In  re  Caponigri, 
(O.  C.  A.  2d  Cir.  1910)   183  Fed.  307. 

"  We  are  not  at  liberty  upon  a  petition  for 
review  to  challenge  the  facts,  or  an  inference 
of  fact,  found  by  the  court  below."  In  re 
Antigo  Screen  Door  Co.,  (C.  C.  A.  7th  (^r. 
1903)  123  Fed.  249. 

"Obviously  our  jurisdiction  is  restricted 
to  matters  of  law,  and  the  legal  questions  we 
can  examine  are  only  those  which  arise  out 
of  the  facts  found  or  conceded."  In  re 
Throckmorton,  (C.  C.  A.  6th  Cir.  1906)  149 
Fed.  146,  citing  Chicago  First  Nat.  Bank  r. 
Chicago  Title,  etc.,  Co.,  (1906)  198  U.  8. 
280,  291,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1061,  and  In  re  Taft,  (6th  Cir.  1904)  133 
Fed.  611,  66  C.  C.  A.  386.  To  the  same  effect 
see  In  re  Cole  (C.  C.  A.  1st  Cir.  1906)  144 
Fed.  392. 

An  order  of  a  bankruptcy  court  finding 
that  $100  was  a  reasonable  attorney's  fee  in 
each  of  two  voluntary  cases  could  not  be  re- 
viewed on  a  petition  to  revise,  because  the 
findings  of  the  court  on  the  facts  could  not 
be  disturbed.  In  re  Irwin,  (C.  C.  A.  3d  Cir. 
1909)   174  Fed.  642. 

"A  petition  to  revise  under  section  24& 
can  properly  present  for  determination  only 
questions  of  law  and  not  doubtful  or  disputed 
questions  of  fact.  But  when  facts  are 
agreed  upon,  or  are  proven  or  admitted,  that 


leave  nothing  for  determination  but  their 
legal  import,  such  a  determination  of  them 
by  the  court  of  bankruptcy  may  be  reviewed 
upon  a  petition  to  revise.  But  a  review  of 
decisions  which  require  the  consideration  of 
conflicting  evidence,  or  evidence  though  not 
conflicting  from  which  different  deductions 
or  couclusions  may  reasonably  be  drawn,  may 
not  be  reviewed  upon  a  petition  to  revise, 
but  upon  appeal  only."  In  re  Frank,  (C.  C. 
A.  8th  Cir.  1910)   18^  Fed.  794,  797. 

In  In  re  Lee,  (C.  C.  A.  8th  Cir.  1910)  182 
Fed.  679,  revision  was  had  on  agreed  facts 
which  were  not  contradictory,  doubtful,  or 
incomplete,  and  the  only  question  presented 
was  as  to  their  legal  import.  Hall,  etc.,  Co. 
i).  Friday,  (C.  C.  A.  3d  Cir.  1907)  158  Fed. 
593,  was  a  case  of  review  on  an  agreed  state- 
ment of  facts. 

To  determine  as  an  ultimate  proposition 
that  a  sale  was  "  unfair,  illegal,  and  void," 
as  alleged  in  a  petition  for  revision,  **  would 
require,  in  the  absence  of  an  agreed  state- 
ment of  facts  or  finding  of  facts  by  the  ref- 
eree or  court,  a  consideration  of  all  the  evi- 
dence in  the  record  entirely  beyond  the  in- 
quiries this  court  can  make  on  a  petition  for 
revision."  Schuler  v.  Hassinger,  (C.  C  A. 
5th  Cir.  1910)  177  Fed.  110,  denying  a  peti- 
tion. 

In  a  controversy  between  the  bankrupt  and 
the  trustee  over  land  claimed  by  the  former 
as  a  homestead  the  referee  found  that  he  was 
guilty  of  fraud  and  certified  the  evidence  to 
the  court,  which  reversed  the  decision  of  the 
referee  and  negatived  the  existence  of  fraud. 
On  a  petition  to  revise,  all  the  evidence  not 
being  Drought  up,  it  could  not  be  inferred 
that  the  r^eree  and  the  court  merely  drew 
different  legal  deductions  from  undisputed 
facts.  *'  The  record  not  showing  to  the  con- 
trary, there  may  have  been  a  conflict  in  the 
evidence  on  the  issue  of  fraud,  and  in  that 
event  a  review  could  not  be  secured  by  peti- 
tion to  revise."  In  re  Letson,  (C.  C.  A.  8th 
Cir.  1907)  157  Fed.  78. 

But  if  a  finding  of  fact  is  so  wholly  un- 
justified on  the  proofs  that  the  Circuit  Court 
of  Appeals  would  be  required,  on  a  writ  of 
error,  to  set  aside  a  verdict  of  a  jury  for 
want  of  any  evidence  whatever  to  sustain  it» 
or  for  some  other  reason  kindred  thereto,  it 
may  be  reversed  on  a  petition  to  revise.  In 
re  Cole,  (C.  C.  A.  1st  Cir.  1907)  163  Fed. 
180,  (C.  C.  A.  1st  Cir.  1906)  144  Fed.  392. 

And  where  the  Circuit  Court  of  Appeals 
has  under  review  an  order  adjudging  the 
bankrupt  guilty  of  contempt  for  failure  to 
deliver  property  or  proceeds  thereof  to  his 
trustee,  the  evidence  claimed  to  establish  his 
possession  thereof  will  be  examined  to  the 
extent  of  ascertaining  whether  the  court  be- 
low could  properly  find  the  fact  proved  be- 
yond reasonable  doubt  as  the  rule  requires 
in  such  contempt  cases.  In  re  Levy,  (C.  C. 
A.  2d  Cir.  1905)  142  Fed.  442,  where  it  was 
held  that  the  order  affirming  the  referee's 
rulinpr  would  not  be  reversed  except  upon 
clear  proof  of  error. 

Findings  of  fact.  ^  In  order  that  it  may 
appear  by  the  record  that  issues  raised  on 
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appeal  were  presented  below,  findings  of  fact 
which  involve  distinct  propositions  of  law,  or 
something  else  as  a  substitute  therefor,  are 
necessary.  In  re  Boston  Dry  Goods  Co.,  ( Ist 
Cir.  1903)  126  Fed.  226,  60  C.  C.  A.  118; 
In  re  CConnell,  (C.  C.  A.  Ist  Cir.  1904)  137 
Fed.  838. 

Without  either  the  testimony  or  a  settle- 
ment of  facts  whereon  an  order  was  predi- 
cated, the  record  presents  no  question  of  law 
which  can  be  reviewed  on  a  petition  to  revise. 
Hegner  v.  American  Trust,  etc.,  Bank,  (C. 
C.  A.  7th  Cir,  1911)   187  Fed,  699. 

A  mere  opinion  of  the  court  below  not  spe- 
cially made  a  matter  of  record  does  not  take 
the  place  of  a  finding  of  facts,  although  it 
may  be  referred  to  for  the  purpose  of  ascer- 
taining what  propositions  of  law  governed 
the  court,  or  for  the  general  purpose  of  de- 
termining whether  the  case  went  oflf  on  facts 
or  law.  In  re  Pettingill,  (1st  Cir.  1906)  137 
Fed.  840,  70  C.  C.  A.  338.  See  also  In  re 
Cole,  (C.  C.  A.  1st  Cir.  1907)  163  Fed.  180; 
In  re  Boston  Dry  Goods  Co.,  (C.  C.  A.' Ist 
Cir.  1903)    126  Fed.  226. 

But  where  the  district  judge  made  no  sep- 
arate finding  of  facts,  but  afiirmed  the  ''  find- 
ings" and  "decisions"  of  the  referee,  and 
the  referee  had  not  certified  any  particular 
facts  as  found  by  him,  the  Circuit  Court 
of  Appeals,  by  reference  to  other  proceed- 
ings in  the  record,  managed  to  discover  with 
satisfactory  clearness  the  conclusions  of  fact 
upon  which  the  district  judge  made  the  order 
complained  of.  In  re  Taft,  (C.  C.  A.  6th 
Cir.  1904)   133  Fed.  611. 

Where  the  record  on  a  petition  to  revise 
contains  no  findings  of  fact  by  the  District 
Court,  and  the  opinion  of  that  court,  al- 
though stating  propositions  of  law,  shows 
that  they  were  not  determinative  of  the  mat- 
ter at  issue  which  was  decided  as  a  question 
of  fact  on  the  evidence,  there  is  nothing  upon 
which  the  Circuit  Court  of  Appeals  can  act. 
In  re  Pettingill,  (C.  C.  A.  1st  Cir.  1906)  137 
Fed.  840. 

Where  the  record  contains  no  findings  of 
fact  by  the  court  itself,  but  only  a  decree 
which,  in  a  formal  manner,  afiirmed  the  ac- 
tion of  the  referee,  this  must  be  taken  as 
affirming  his  findings  of  fact,  and  the  appel- 
late court  cannot  take  cognisance  of  the  evi- 
dence which  was  before  the  referee.  In  re 
CConnell,  (C.  C.  A.  Ist  Cir.  1904)  137  Fed. 
838. 

Hearing.  —  "  It  is  not  satisfactory  .  .  .  for 
counsel  to  say  to  this  court  that  the  facts 
appear  in  the  record,  instead  of  making  a 
succinct  statement  of  facts,  especially  when 
they  do  not  appear  at  the  hearing."  Ravens- 
wood  Bank  r.  Johnson,  (C.  C.  A.  4th  Cir. 
1906)   143  Fed.  463,  464. 

Scope  of  review.  —  Ordinarily  a  petition  to 
revise  does  not  authorize  the  court  to  revise 
the  proceedings  of  a  referee,  but  only  those 
of  the  court.  In  re  Pettingill,  (Ist  Cir.  1906) 
\2l  Fed.  840,  70  C.  C.  A.  338. 

On  a  bankrupt's  petition  to  review  an  or- 
der adjudging  him  in  contempt  for  failure 
to  obey  a  prior  order  requiring  him  to  turn 
over  property,  the  propriety  of  such  prior 
order  cannot  be  considered.  In  re  Lans,  (C. 
C.  A.  2d  Cir.  1907)  168  Fed.  610. 


On  a  petition  to  review  an  order  holding 
that  certain  money  claimed  by  the  bankrupt's 
wife  belonged  to  the  trustee  in  bankruptcy, 
tlie  court  declined  to  consider  an  objection 
to  the  jurisdiction  to  make  a  prior  order 
upon  her  to  pay  the  money  to  the  trustee 
subject  to  leave  to  prove  her  claim,  there 
having  been  no  proceeding  taken  to  revise 
that  prior  order.  In  re  Bacon,  (C.  C.  A. 
2d  Cir.  1908)    169  Fed.  424. 

Since  a  party  in  whose  favor  a  decision  of 
the  bankruptcy  court  was  rendered  is  not  in 
a  situation  to  ask  for  a  review  thereof,  he 
may,  as  respondent  in  a  petition  for  review 
attacking  the  decision,  rely  upon  any  ground 
that  will  support  it,  even  though  it  be  not 
the  ground  upon  which  that  decision  was 
made.  Davis  v.  Crompton,  (C.  C.  A.  3d  Cir. 
1907)  168  Fed.  736,  certiorari  denied  (1908) 
209  U.  S.  648,  28  S.  Ct.  769. 

If  a  case  "  involves  the  construction  or  ap- 
plication of  the  Constitution  of  the  United 
States"  it  is  appealable  from  the  District 
Ck>urt   direct   to   the   Supreme   Court;    such 

Question  is  not  open  for  review  in  the  Circuit 
Jourt  of  Appeals.  In  re  Abbey  Press,  (C. 
C.  A.  2d  Cir.  1904)  134  Fed.  61.  See  section 
6  of  the  Circuit  Court  of  Appeals  Act  of  1891, 
4  Fed.  Stat.  Annot.  398,  406,  and  the  note 
at  the  corresponding  place,  posty  vol.  2  of 
this  Supplement,  title  Jitdioiaby. 

On  a  petition  to  revise  an  order  denying 
the  petitioner's  claim  to  property  seized  by 
the  receiver  in  bankruptcy,  the  petitioner  is 
not  at  liberty  to  attack  collaterally  the  offi- 
dar  status  of  the  receiver  or  the  regularity 
of  the  proceedings  leading  to  his  appoint- 
ment. Ross  V.  Stroh,  (C.  C.  A.  3d  Cir.  1908) 
166  Fed.  628. 

Discretionary  orders. —  See  cases  cited  1 
Fed.  Stat.  Annot.  696. 

Orders  which  were  in  the  discretion  of  the 
court  will  not  be  reviewed  unless  an  abuse  of 
discretion  is  shown.  Schuler  t;.  Hassinger, 
(C.  C.  A.  6th  Cir.  1910)   177  Fed.  119. 

Exercise  of  discretion  to  determine  whether 
a  suit  pending  in  a  state  court  should  be 
stayed  or  not  is  subject  to  review,  but  will 
not  be  interfered  with  unless  it  appears  to 
have  been  abused.  New  River  Ck)al  Land 
Co.  r.  Ruffner,  (C.  C,  A.  4th  Cir.  1908)  166 
Fed.  881,  886. 

While  it  is  the  duty  of  the  bankruptcy 
court  to  see  that  examinations  of  third  per- 
sons for  the  discovery  of  assets  are  not  per- 
mitted to  transcend  the  limit  of  a  legitimate 
investigation,  this  is  a  duty  which  involves 
the  exercise  of  wide  discretion  which  will 
not  be  interfered  with  by  the  appelldte  court 
except  when  it  has  been  manifestly  abused. 
In  re  Horgan,  (C.  C.  A. '2d  Cir.  1899)  98 
Fed.  414,  affirming  an  order  upon  the  bank- 
rupt to  produce  the  books  in  his  custody  as 
president  of  a  corporation  and  submit  them 
for  examination. 

The  bankruptcy  court's  exercise  of  discre- 
tionary power  to  dismiss  an  involuntary  peti- 
tion for  want  of  prosecution  will  not  be  re- 
viewed where  it  does  not  appear  that  the  dis- 
cretion was  abused.  In  re  Levi,  (C.  C.  A. 
2d  Cir.  1906)  142  Fed.  962,  certiorari  denied 
(1906)  203  U.  S.  696,  27  S.  Ct.  784,  61  U, 
S.  (L.  ed.)  333. 
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Kefusal  of  the  judge  of  th^  bankruptcy 
court  to  sanction  an  arrangement  between  the 
bankrupts  and  certain  creditors  and  persons 
who  had  received  preferential  transfers  of  the 
bankrupt's  property  does  not  present  a  "  mat- 
ter of  law"  reviewable  on  petition,  as  there 
is  "  no  rule  of  law  or  of  equity  by  which  the 
propriety  of  that  refusal  is  determinable." 
Mulford  ».  Fourth  St.  Nat.  Bank,  (C.  C.  A. 
3d  Cir.  1907)  167  Fed.  897,  holding,  however, 
that  there  was  no  abuse  of  discretion. 

Questions  **  peculiarly  administrative."  — 
On  a  revisory  proceeding  under  the  Bank- 
ruptcy Act  of  1867  the  court  said:  "Any 
question  of  removing  assignees  or  appointing 
trustees  is  so  peculiarly  an  administrative 
one,  and  involves  so  thorough  a  knowledge  .  .  . 
that  an  appellate  tribunal  ought  not  to  in- 
terfere in  regard  thereto  unless  a  sharp  ques- 
tion of  law  18  raised,  or  the  demand  for  re- 
vision is  very  peremptory."  In  re  Sweetser, 
(C.  C.  Mass.  1907)    157  Fed.  567. 

The  court  sometimes  exercises  liberality 
with  reference  to  the  practice  on  petitions 
to  revise  and  makes  "due  allowance"  for 
lack  of  experience  alike  of  the  bench  and  the 
bar,  and,  where  the  petition  involves  sub- 
stantial interests,  endeavors  to  sift  out  from 
the  record  the  issues  of  law,  if  it  presents 
any;  even  in  cases  which  could  be  said  to  re- 
late to  the  mere  administration  by  the  Dis- 
trict Court  of  the  bankruptcy  statute.  In  re 
Boston  Dry  Goods  Co.,  (C.  C.  A.  1st  Cir. 
1903)   125  Fed.  226,  229. 

But  where  there  was  no  suggestion  of  any 
practical  detriment  that  would  come  to  the 
estate  from  the  determination  of  the  District 
Court,  even  if,  strictly  speaking,  that  deter- 
mination should  have  been  otherwise  than 
•  what  it  was,  the  court  said :  "  It  would  be 
detrimental  to  the  authority  of  the  District 
Court,  injurious  to  its  administration  of  the 
bankruptcy  statutes,  and  involve  the  numer- 
ous and  useless  delays  which  those  statutes 
evidently  have  been  framed  to  avoid,  if,  in 
administrative  matters  where  no  substantial 
interests  are  concerned,  we  became  meddle- 
some beyond  what  the  law  requires  of  us." 
In  re  Boston  Dry  Goods  Co.,  (C.  C.  A.  1st 
Cir.  1903)  125  Fed.  226,  where  the  main 
question  related  to. the  powers  of  the  bank- 
ruptcy court  in  canvassing  votes  for  a  trus- 
tee alleged  to  have  been  procured  or  solicited 
by  the  bankrupt,  and  how  far  it  should  exer- 
cise them,  and  according  to  what  rules. 

And  in  Shoe,  etc..  Reporter,  Petitioners, 
(C.  C.  A.  1st  Cir.  1904)  129  Fed.  588,  where 
the  order  under  review  was  one  fixing  a  mini- 
mum bid  for  the  sale  of  the  assets  of  the 
bankrupt,  and  providing  that  five-sixths  of 
the  purchase  price  might  be  paid  in  bonds 
secured  by  mortgage  assets,  the  objection  to 
the  order  was  "disposed  of  by  the  general 
rule  in  equity  which  applies  to  these  sum- 
mary petitions,  to  the  effect  that  equity  does 
not  concern  itself  with  mere  trivialities,  nor 
unless,  on  the  whole  case,  the  proponent  sat- 
isfies the  court  that  he  has  a  substantial  in- 
terest, which  is  in  danger." 

Unless  convinced  that  manifest  error  has 
been  committed  the  appellate  court  will  re- 
frain from  meddling  with  the  administration 
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of  the  estate  by  the  officers  of  the  bankruptcy 
court  who  are  familiar  with  the  local  envi- 
ronment and  the  character  and  conduct  of 
the  parties.  In  In  re  Schulman,  (C.  C.  A.  2d 
Cir.  1910)  177  Fed.  191,  affirming  an  order 
adjudging  the  bankrupt  in  contempt  of  court 
for  refusing  to  answer  questions  conoeming 
his  property  &nd  for  concealing  from  his 
creditors  all  material  facts  relating  thereto, 
the  bankrupt's  testimony  having  l^n  certi- 
fied to  the  court  by  the  referee,  Judge  Obxe 
said :  "  The  questions  of  fact  presented  by 
this  appeal  are  peculiarly  within  the  prov- 
ince of  the  referee  and  district  judge.  The 
law  cannot  be  promptly  and  efficiently  admin- 
istered if  the  collection  and  division  of  the 
bankrupt's  property  is  to  be  suspended  and 
delayed  pending  appeals  from  the  orders  of 
the  court  and  referee  having  in  view  the  dis- 
covery of  the  bankrupt's  property,  and  the 
prevention  of  its  fraudulent  concealment  and 
conversion.  ...  In  the  case  at  bar  we 
know  nothing  of  the  bankrupt  Schulman,  ex- 
cept as  he  is  portrayed  in  the  printed  record. 
The  referee,  on  the  contrary,  had  an  oppor- 
tunity to  see  and  hear  the  bankrupt  and  ob- 
serve his  manner  while  testifying,  which  is 
an  inestimable  advantage  in  cases  of  this 
character.  The  testimony  of  a  witness  may 
sound  plausible  when  read  afterwards  from 
a  printed  book,  and  yet  his  conduct  on  the 
stand  may  have  been  such  that  no  one  who 
heard  him  testify  believed  that  he  was  telling 
the  truth.  The  referee  certifies  that  after 
having  taken  the  oath  the  bankrupt  refused 
to  be  examined  according  to  law  and  delib- 
erately withheld  facts  within  his  knowledge 
as  to  the  disposition  of  the  property  of  the 
bankrupt's  firm.  Again,  he  certifies  that  the 
bankrupt  withheld  from  the  trustee  and  the 
court,  with  the  deliberate  intention  of  con- 
cealing his  condition,  the  true  facts  relating 
to  the  conduct  of  his  business,  his  dealings 
with  his  creditors  and  the  amount  a^d  whm- 
abouts  of  his  property.  The  referee  says: 
'  The  manner  of  the  bankrupt,  his  recollection 
when  he  desired  to  exercise  it,  convinced  me 
as  I  watched  him  that  where  he  desired  to 
give  the  facts  he  could  do  so.'  Disingenuous 
and  evasive  as  his  testimony  appears  when 
read,  it  is  obvious  that  the  opportunity  to 
*  watch '  the  bankrupt  gave  the  referee  a  very 
marked  advantage  in  determining  whether 
he  was  acting  honestly.  .  .  .  An  appellate 
court  may  be  unable  to  detect,  under  such 
conditions,  the  false  from  the  true,  the  honest 
from  the  fraudulent,  but  any  intelligent  per- 
son, after  observing  the  witness  for  hours  on 
the  stand,  could  not  be  deceived  as  to  his 
purpose." 

Nonprejudicial  error.  —  Whether  or  not  an 
order  permitting  the  amendment  nunc  pro 
tunc  of  a  petition  in  involuntary  bankruptcy 
after  the  sustaining  of  a  demurrer  to  the 
original  petition  was  erroneous,  is  imma- 
terial where  the  original  petition  sufficiently 
charged  an  act  of  oankruptcy  and  the  de- 
murrer was  erroneously  sustained.  In  rs 
Biggs  Restaurant  Co.,  (C.  C.  A.  2d  Cir.  1904) 
130  Fed.  691. 

Determination  and  disposition  of  matter.— 
Where  the  bankruptcy  court  erred  in  dismiss- 
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ing  a  olaim  for  the  return  of  personal  prop- 
erty deliyered  to  a  bankrupt  corporation,  the 
Circuit  Court  of  Appeals,  upon  reversing  the 
order,  entered  its  own  order  requiring  the 
bankrupt's  trustee  or  receiver  to  surrender 
the  poperty.  Sprague  Canning  Machinery 
Co.  !?.  Fuller,  (C.  C.  A.  6th  Cir.  1908)  158 
Fed.  588. 

Where,  on  a  petition  to  revise,  there  were 
no  sufficient  specifications  of  legal  error  pre- 
senting the  questions  sought  to  be  reviewed, 
but  the  evidence  was  such  as  to  raise  a  dpubt 
as  to  the  merits  of  petitioner's  claim,  his  peti- 
tion was  dismissed  without  prejudice  to  such 
further  proceedings  as  the  District  Court 
might  consider  proper.  Ross  r.  Stroh,  (C. 
C.  A.  Sd  Cir.  1908)   165  Fed.  628. 

Proceeding  after  reversal  and  remand. — 
Where  an  order  of  the  District  Court  is  an- 
nulled by  reversal  thereof  on  petition  for 
revision,  the  District  Court  cannot  amend  the 
order  on  mere  petition  therefor  so  as  to  make 
it  the  basis  of  another  petition  for  revision. 
In  re  Lesaius,  (C.  C.  A.  3d  Cir.  1910)  181 
Fed.  690. 

Costa. — In  In  re  Ravenswood  Bank  v.  John- 
son, (C.  C.  A.  4th  Cir.  1906)  143  Fed.  463, 
dismissing  a  petition  for  revision  filed  by 
creditors  who  had  opposed  an  application  for 
discharge,  they  were  charged  with  the  costs 
in  the  appellate  court,  ''and  it  is  suggested 
that  the  District  Court  tax  the  contesting 
creditors  with  all  'wholly  immaterial  mat- 


ters, captious  objections,  remarks,  of  coun- 
sel, reiteration  of  the  same  questions  and  de- 
mands'  included  in  the  depositions  taken  be- 
fore the  referee  or  special  master  and  all 
unnecessary  costs  incurred  at  their  instance." 

Review  by  Supreme  Court  of  decrees  of 
Circuit  Courts  of  Appeals.  —  By  construction 
of  the  Bankruptcy  Act  of  1867  it  was  settled 
that  appeals  to  the  Supreme  Court  did  not 
lie  from  decisions  of  the  Circuit  Courts  in 
the  exercise  of  supervisory  jurisdiction  in 
matter  of  law  conferred  on  them  by  that  Act. 
Morgan  v.  Thornhill,  (1870)  11  Wall.  66,  20 
U.  S.  (L.  ed.)  60;  Conro  t?.  Crane,  (1876)  94 
U.  8.  441,  24  U.  S.  (L.  ed.)   145. 

Hence  the  revision  contemplated  by  section 
246  of  the  Bankruptcy  Act  of  1898  being  sub- 
stantially of  the  same  character  as  that  in 
the  Act  of  1867,  a  decree  of  the  Circuit  Court 
of  Appeals  in  the  exercise  of  its  supervisory 
power  is  not  appealable  to  the  Supreme  Court. 
Holden  v,  Stratton,  (1903)  191  U.  S.  115,  24 
S.  Ct.  45,  48  U.  S.  (L.  ed.)  116  (dismissing 
the  appeal),  reaffirmed  in  Hewit  v.  Berlin 
Mach.  Works,  (1904)  194  U.  S.  296,  24  S. 
Ct.  690,  48  U.  8.  (L.  ed.)  986,  and  Duryea 
Power  Co.  r.  Sternbergh,  (1910)  218  U.  S. 
299,  31  S.  Ct.  25,  54  U.  S.  (L.  ed.)  1047. 
Such  a  decree  is  reviewable  only  on  certiorari. 
See  III.  WriiB  of  certiorari  in  note  to  sec- 
tion 25d,  infra,  p.  643.  See  also  Hutchin- 
son f7.  Otis,  (C.  C.  A.  1st  Cir.  1902)  123  Fed. 
14. 


Sec.  25.  Appeals  and  Writs  of  Error.  —  a  [Appeals.'l  That  appeals,  as 
in  equity  cases,  may  be  taken  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcgr  to  the  circuit  court  of  appeals  of  the  United  States,  and  to  the 
supreme  court  of  the  Territories,  in  the  following  cases,  to  wit,  [(1898)  SO 
Stat  L.  BBS.'] 


The  provisions  in  section  25a,  as  far  as 
they  relate  to  the  Circuit  Court  of  Appeals, 
are  recognized  and  confirmed  in  Judicial 
Code,  sec.  130,  ante,  title,  Judiciabt,  p.  196, 
of  this  Supplement. 

Necessity  of  this  provisioiL  —  "There  is 
an  appeal  provided  in  section  25,  with  refer- 
ence to  the  specific  matters  named  therein. 
This  was  needed  if  an  appeal  was  to  be  al- 
lowed, tis  the  matters  to  which  it  relates 
could  arise  in  bankruptcy  only."  Burleigh 
V,  Foreman,  (C.  C.  A.  1st  Cir.  1903)  125  Fed. 
217. 

"  By  section  25a  it  [Congress]  granted  to 
the  (Dourts  of  Appeals  additional  jurisdiction 
which  before  the  enactment  of  the  bankrupt 
law  thev  could  not  exercise."  Dodge  v.  Nor- 
lin,   (C'  C.  A.  8th  Cir.  1904)    133  Fed.  363, 

367. 
ExclusiYeness  with  respect  to  section  346. 

—  See  note  to  section  245,  supra,  p.  611. 
Ezclusiveness  with  respect  to  section  a4a. 

—  To  tbe^  point  that  a  judgment  appealable 
under  section  25a  (1),  (2),  or  (3),  cannot 
be  appealable  as  a  ''controversy"  under  sec- 
tion 24a,  see  Thompson  v.  Mauzy,  (C.  C.  A. 
4th  Cir.  1909)   174  Fed.  611. 

Parties  to  appeal.  —  A  trustee  may  appeal 
from  an  order  denying  his  motion  to  expunge 
ft  claim   allowed,  unless  further  preferences 


were  surrendered,  and  directing  a  return  of 
a  preference  previously  surrendered  by  the 
creditor.  Livingstone  v,  Heineman,  (C.  C. 
A.  6th  Cir.  1903)   120  Fed.  786. 

On  appeal  by  a  creditor  of  a  bankrupt  from 
an  order  approving  a  composition  under 
which  a  majority  of  the  creditors  have  re- 
ceived the  amounts  to  which  they  were  en- 
titled, the  assenting  creditors  are  necessary 
parties.  Field  v.  Wolf,  etc.,  Dry  Goods  Co., 
(C.  C.  A.  8th  Cir.  1903)  120  Fed.  815. 

On  an  appeal  by  a  trustee  in  bankruptcy 
from  a  judgment  of  the  bankruptcy  court  al- 
lowing claims  for  expenses  and  costs  of  ad- 
ministration, the  question  whether  the  judg- 
ment shall  stand  or  be  reversed  is  of  such 
direct  interest  to  those  whose  claims  are  sus- 
tained by  it  that  no  determination  thereof 
can  be  had  without  affording  them  an  oppor- 
ttmity  to  be  heard  in  defense  of  the  judg- 
ment. On  such  an  appeal  the  trustee  repre- 
sents the  general  creditors  of  the  estate,  and 
not  those  the  allowance  of  whose  claims  is 
challenged  by  him.  Gray  v.  Grand  Forks 
Mercantile  Co.,  (C.  C.  A.  8th  Cir.  1905)  138 
Fed.  344. 

"The  cases  cited  present  somewhat  diver- 
gent views  as  to  whether  a  creditor  may  as 
of  right  appeal  from  the  allowance  of  a  debt 
which  affects  him,  but  a  concurrence  in  the 


628 


BANKRUPTCY. 


matter  of  allowing  an  appeal  upon  good  cauM 
shown  by  such  creditors  when  the  truatee  re- 
fnaea  to  appeal  himself."  Ohio  Valley  Bank 
Co.  9.  Mack,  (C.  C.  A.  6th  Cir.  1906)  163 
Fed.  IM,  where  the  appeal  was  by  a  creditor 
who  was,  apon  application,  allowed  to  ap- 
peal, the  tmstee  refusing  to  appeal;  but 
Lurton,  J.,  said  '*  the  better  practice  would 
be  to  order  the  trustee  to  appeal,  or  to  allow 
the  dissatisfied  creditor  to  appeal  in  his 
name,  being  indemnified  in  either  case 
against  costs  by  such  creditors." 

Effect  of  appeaL  —  The  taking  of  an  ap- 
peal deprives  the  court  of  bankruptcy  of 
jurisdiction  to  further  consider  nuttters  in- 
volved in  the  appeal.  For  example,  pending 
an  appeal  from  a  judgment  rejecting  a  debt 
or  claim,  the  court  has  no  power  to  grant  a 
rehearing  upon  the  ground  of  alleged  newly 
discovered  evidence.  Miles  City  First  Nat. 
Bank  v.  Miles  aty  State  Nat.  Bank,  (C.  C.  A. 
0th  Cir.  1904)   131  Fed.  430. 

Without  a  supersedeas,  however,  an  appeal 
never  suspends  the  execution  of  an  order  nor 
stops  its  enforcement,  and,  pending  the  bank- 
rupt's appeal,  without  supersedeas,  from  an 
order  adjudicating  him  a  bankrupt,  the  court 
may,  on  motion  of  creditors,  compel  him  to 
file  his  schedules,  /n  re  Brady,  (D.  C.  Ky. 
1908)   169  Fed.  152. 

An  appeal,  with  a  supersedeas  bond,  from 
a  judgment  denying  a  discharge  is  in  the  na- 
ture of  a  cost  bond,  and  does  not  supersede 
the  judgment  so  as  to  prevent  creditors  from 
obtaining  a  second*  adjudication  of  bank- 
ruptcy on  account  of  later  acts  of  bank- 
ruptcy, /ft  re  Barton,  (W.  D.  Ark.  1906) 
144  Fed.  540.  As  to  supersedeas  on  appeals 
or  writs  of  error  in  federal  courts,  see 
R.  S.  sees.  1007,  1012,  4  Fed.  Stat.  Annot. 
618,  624,  and  the  Circuit  Court  of  Appeals 
Act  of  March  3,  1891,  ch.  517,  sec.  11,  26 
Btat.  L.  829,  4  Fed.  Stat.  Annot.  428. 

Assignment  of  errors  —  CiroMit  Court  of 
AppeaU  Rule  11,  91  Fed.  vi,  32  C.  C.  A. 
bmcviii  (which  is  the  same  in  all  the  cir- 
cuits), makes  the  filing  of  an  assignment  of 
errors  an  essential  condition  to  the  granting 
of  a  writ  of  error  or  the  allowance  of  an  ap- 
peal, and  concludes  as  follows :  "  Errors  not 
assigncjft  according  to  this  rule  will  be  disre- 
garded, but  the  court,  at  its  option,  may 
notice  a  plain  error  not  assigned." 

Total  neglect  to  comply  loith  the  rule 
usually  results  in  an  affirmance  of  the  order 
or  decree  appealed  from  or  dismissal  of  the 
appeal.    Lockman  v,  Lang,  (C.  C.  A.  8th  Cir. 

1903)  128  Fed.  279,  where  the  appeal  was 
dismissed;  In  re  Dunning,  (C.  C.  A.  9th 
Cir.  1899)  94  Fed.  709,  where  the  court  said: 
**  We  place  our  judgment  of  afllrmanoe  wholly 
upon  the  ground  indicated,  in  the  hope  that 
attention  may  be  drawn  to  the  necessity  of 
compliance  with  the  rule.  It  may  be  added 
that  upon  the  hearing  of  the  cause  not  only 
was  no  '  plain  error  not  assigned '  sug- 
gested, but,  on  the  contrary,  the  court  was 
convinced  that  upon  the  merits  the  decision 
of  the  District  Court  was  not  erroneous." 
In  Burleigh  v.  Foreman,   (C.  C.  A.  1st  Cir. 

1904)  130  Fed.  13,  "there  were  other  ques- 
tions below^  but  we  have  only  to  deal  with 


such  questions  as  are  raised  by  the  assign- 
ment of  errors,"  said  the  eourt^ 

Time  for  filing,  —  When  an  appeal  is 
prayed  and  allowed  in  open  court,  the  prayer 
for  reversal  and  the  citation  may  be  waived, 
but  the  assignment  of  errors  is  indispensable 
to  the  perfection  of  the  appeal,  and  it  must 
be  filed  before  or  at  the  time  of  the  allow- 
ance of  the  appeaL  But  if  an  appeal  is 
allowed  upon  condition  of  filing  an  appeal 
bond,  and  the  bond  and  assignment  of  errors 
are  thereafter  filed  within  the  time  required 
for  appeal,  the  assignment  of  errors  is  not 
too  late.  Lockman  r.  Lang,  (C.  C.  A.  8th 
Cir.  1904)    132  Fed.  1. 

If  an  assignment  of  errors  is  not  made  and 
filed  in  the  court  below  when  an  appeal  is 
allowed,  a  subsequent  assignment  in  the  ap- 
pellate court,  without  leave,  will  be  disre- 
garded. Lloyd  r.  Chapman,  (C.  C.  A.  9th 
Cir.  1899)  93  Fed.  599. 

//  a  party  prooeede  both  hy  iofit  of  error 
and  by  appeal  to  review  the  tfame  rulings  or 
adjudications,  and  the  errors  alleged  are  the 
same  in  each  proceeding,  a  single  assignment 
or  errors  dul^  filed  is  sufficient  notwith- 
standing dismissal  of  the  particular  appel- 
late proceeding  with  which  the  assignment 
was  nled.  Lockman  r.  Lang,  (C.  C.  A.  8th 
Cir.  1904)  132  Fed.  1. 

Amendment  of  defective  aseignment.  —  If 
an  assignment  of  errors  is  filed,  but  it  does 
not  sufficiently  indicate  the  particular  error 
complained  of  to  entitle  it  ia  be  considered 
on  the  appeal,  the  appellate  court  is  not 
deprived  of  jurisdiction  because  of  the  gen- 
erality of  the  assignment,  and  amendment 
thereof  may  be  allowed  on  motion  of  the 
appellant,  when  the  special  circumstances 
justify  it,  and  the  motion  is  promptly  made 
upon  discovery  of  the  defect.  Flickinger  r. 
Vandalia  First  Nat.  Bank,  (C.  C.  A.  6th  Cir. 
1906)  145  Fed.  162,  (certiorari  denied  (1906) 
203  U.  S.  595,  27  S.  Ct.  783,  51  U.  S.  (L. 
ed.)  332),  where  appellant  was  allowed  to  file 
more  specific  assignments  upon  his  showing 
that  in  making  the  formal  assignment  he 
relied  upon  ^nd  followed  a  precedent  con- 
tained in  an  approved  book  of  forms. 

Finding  of  facta.  —  In  equity  cases  in  fed- 
eral courts  it  is  not  the  practice  to  make 
findings  of  fact  and  conclusions  of  law. 
Whitney  t\  Whitney  Elevator,  etc,  Cb.,  (W. 
D.  N.  Y.  1910)  180  Fed.  187.  On  appeal 
from  a  bankniptcy  court  to  the  Circuit  Court 
of  Appeals  a  finding  of  facts  is  not  required 
by  the  Bankruptcy  Act  nor  is  it  desirable. 
In  re  Meyers,  (S.  D.  N.  Y.  1900)  105  Fed. 
353,  where  the  referee's  report  in  favor  of 
the  bankrupts  discharge  was  confirmed,  and 
opposing  creditors  submitted  certain  state- 
ments of  'fact  and  asked  the  court  to  find 
them  for  the  purposes  of  a  hearing  on  ap- 
peal. The  court  declined  to  do  so  and  said: 
"  It  would  impose  additional  burdens  upon 
the  court,  and  is  not  ordinarily  essential: 
since  in  cases  of  reasonable  doubt,  the 
grounds  of  the  decision  usually  appear  suffi- 
ciently either  in  the  report  of  the  referee  or 
in  the  opinion  or  memorandum  of  the  judge 
thereon."  But  for  the  accommodation  of  the 
party  the  court  proceeded  to  state  more  fully 
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than  appeared  in  its  former  opinion  filed  in 
the  same  case  the  grounds  for  granting  the 
discharge. 

Appeal  bond.  —  Before  an  appeal  can  be 
allowed  or  perfected  an  appeal  bond  must 
be  given  and  approved,  the  court  fixing  the 
amount,  and  the  bond  should  be  filed  and 
made  a  part  of  the  record  in  the  case,  and 
the  record,  in  order  to  be  perfect,  should  re- 
cite that  such  bond  has  been  given,  approved, 
and  filed.  In  re  Miller,  (1904)  13  Okla. 
567,  76  Pac.  1128.  If  the  record  is  silent 
upon  tiiat  point,  but  the  bond  was  actually 
given,  the  proper  remedy  of  the  appellant  is 
to  suggest  a  diminution  of  the  record  and 
have  the  clerk  of  the  court  below  certify  the 
record  showing  the  fact.  In  re  Miller,  ( 1904 ) 
13  Okla.  657,  75  Pac.  1128,  in  which  case, 
however,  a  motion  to  dismiss  the 'appeal  hav- 
ing been  filed,  the  court  said :  "  If  the  ap- 
peal should  be  dismissed  without  having 
been  heard  upon  the  merits,  possibly  a  new 
citation  might  be  had  and  the  appeal  per- 
fected, and  for  that  reason  alone  we  pass 
this  proposition  without  further  comment,  to 
deal  with  one  including  more  of  the  merits  of 
the  case." 

On  appeal  by  the  bankrupt  from  an  ad- 
judication of  liankruptcy  in  an  involuntary 
proceeding  the  appeal  bond  is  sufficient  if  it 
runs  only  to  the  original  petitioners  for  the 
adjudication,  although  other  creditors  filed 
an  intervening  petition  having  the  same  ob- 
ject. Flickinger  v.  Vandalia  First  Nat. 
Bank,  (G.  C.  A.  6th  Cir.  1906)  146  Fed. 
162  (certiorari  denied  (1906)  203  U.  S.  696, 
27  S.  Ct.  783,  61  U.  S.  (L.  ed.)  332),  where 
the  court  said :  "As  all  the  petitioners  make 
common  cause  and  not  separate  controversies, 
and  the  benefits  of  the  bond  will  practically 
come  to  all,  it  would  seem  to  be  sufficient. 
The  motion  to  dismiss  the  appeal  is  therefore 
denied." 

Citation.  —  In  proceedings  in  error  the  cita- 
tion signed  by  the  judge  of  the  court  to  which 
the  writ  is  addressed  or  any  judge  or  justice 
of  the  appellate  court  is  the  notice  required 
by  R.  S.  sec.  998,  4  Fed.  Stat.  Annot.  609. 
&ploration  Mercantile  Co.  v.  Pacific  Hard- 
ware, etc.,  Co.,  (C.  C.  A.  9th  Cir.  1910)  177 
Fed.  825,  holding  that  service  of  a  citation 
signed  by  the  district  judge  was  sufficient. 

where  a  citation  is  not  issued  nor  an 
assignment  of  errors  filed,  on  appeal  to  the 
Circuit  Court  of  Appeals,  until  an  entire 
term  of  the  appellate  court  has  intervened, 
the  appeal  becomes  inoperative.  Nazima 
Trading  Co.  v.  Martin,  (C.  C.  A.  9th  Cir. 
1908)   164  Fed.  838,  dismissing  an  appeal. 

Where  an  appeal  is  seasonably  taken  and 
seasonably  docketed  the  appellate  court  has 
power  to  direct  the  issuance  of  an  alias  cita- 
tion to  omitted  but  necessary  parties  if  ap- 
plication therefor  is  made  before  the  expira- 
tion of  the  first  term  at  which  the  case  could 
have  been  heard.  Per  Van  Devanter,  J.,  in 
Gray  v.  Grand  Forks  Mercantile  Co.,  (C.  C. 
A.  8th  Cir.  1905)  138  Fed.  344,  citing  Lock- 
man  V.  Lang,  (8th  Cir.  1904)  132  Fed.  1,  66 
C  C.  A.  621.  If  such  application  is  not 
made  within  that  time,  the  necessity  there- 
for having  been  brought  to  the  attention  of 
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appellant's  counsel  in  ample  time,  the  appeal 
becomes  inoperative  in  so  far  as  it  challenges 
the  claims  of  those  who  have  not  thus  been 
brought  into  the  appellate  court.  Gray  v. 
Grand  Forks  Mercantile  Co.,  (0.  0.  A.  8th 
Cir.  1906)  138  Fed.  344. 

Bill  of  exceptions.  —  On  appeals  in  bank- 
ruptcy cases  a  bill  of  exceptions  has  no  func- 
tion and  is  entirely  irregular  as  a  means  of 
bringing  before  the  appellate  court  the  evi- 
dence or  other  proceedings  of  the  court  below 
or  the  referee.  Dodge  v,  Norlin,  (C.  C.  A. 
8th  Cir.  1904)  133  Fed.  363,  where  the  court 
said:  ^'An  appeal  makes  the  entire  record 
available  to  counsel  for  the  appellant,  and 
imposes  upon  him  and  upon  the  derk  of  the 
lower  court  the  duty  of  inserting  in  the  tran- 
script of  the  record  sent  to  the  appellate 
court  everything  material  to  the  hearing  of 
the  questions  to  be  presented  there.  Teller 
r.  U.  S.,  (8th  Cir.  1901)  111  Fed.  119,  49  C. 
C.  A.  263.  The  bill  of  exceptions  must  there- 
fore be  disregarded.  It  appears,  however, 
that  this  bill  of  exceptions  was  presented  by 
the  appellant  to  the  court  below,  that  it 
bears  the  written  approval  of  counsel  for  the 
appellee,  and  that  it  was  filed  in  the  case  by 
the  order  of  the  District  Court.  In  view  of 
these  facts,  we  have  concluded,  with  some 
hesitation,  that  the  paper  called  a  ^  bill  of 
exceptions'  may  be  deemed  a  written  stipu- 
lation of  the  parties  to  the  efifect  that  it 
correctly  portrays  the  evidence  and  the  pro- 
ceedings below,  and  upon  this  basis  we  pro- 
ceed to  consider  the  case  it  presents." 

On  appeal  from  a  judgment  of  the  bank- 
ruptcy court  pursuant  to  the  advisory  ver- 
dict of  a  jury  a  bil{  of  exceptions  taken  upon 
the  jury  trial  is  out  of  place  and  of  no  value 
except  upon  a  motion  for  a  new  trial  made 
to  the  court  below.  In  re  Neasmith,  (C.  C. 
A.  6th  Cir.  1906)  147  Fed.  160,  an  appeal 
from  adjudication  of  bankruptcy  in  an  in- 
voluntary proceeding,  the  appellant  having 
waived  the  statutory  right  to  a  jury  and  is- 
sues having  been  submitted  to  the  jury  in 
the  exercise  of  the  court's  discretion. 

Record  on  appeal.  —  Rule  14  in  all  the  Cir- 
cuit Courts  of  Appeals  specifies  what  shall 
constitute  the  record  on  appeal  or  error.  By 
virtue  of  provisions  in  sec.  11  of  the  Circuit 
Court  of  Appeals  Act  of  March  3.  1891,  ch. 
617,  26  Stat.  L.  829,  4  Fed.  Stat.  Annot.  428, 
the  sections  of  the  Revised  Statutes  relating 
to  transcripts  on  appeals,  viz.,  sections  698, 
760,  4  Fed.  Stat.  Annot.  446,  666,  are  in  full 
force  and  apply  to  bankruptcy  cases.  In  re 
A.  L.  Robertshaw  Mfg.  Co.,  (E.  D.  Pa.  1906) 
136  Fed.  220,  222. 

The  language  used  in  the  law  and  rules  of 
court  in  regard  to  the  record  on  appeal  is 
so  general  that  in  every  case  it  is  necessary 
for  some  one  to  specify  what  part  of  the 
record,  in  the  particular  case,  comes  within 
the  general  designations.  In  re  A.  L.  Rob- 
ertehaw  Mfg.  Co.,  (E.  D.  Pa.  1906)  136  Fed. 
222,  per  Holland,  J. 

In  one  of  the  Pennsylvania  districts,  it  is 
said  the  practice  has  there  long  prevailed  of 
counsel's  agreeing,  by  stipulation' filed,  as  to 
what  the  record  shall  contain;  that  when 
counsel  disagree  and  it  is  necessary  to  specify 
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the  reeord,  the  beet  practice  is  to  require  the 
appellant  to  file  a  prcpctpe  with  the  clerk, 
pointing  out  specifically  what  records,  in  his 
judgment,  are  necessary  to  be  certified  on 
the  appeal;  and  that  if  the  appellee  is  of 
opinion  that  these  are  not  sufficient,  he  can 
suggest  a  diminution  of  the  record  and  ask 
for  a  certiorari,  and  the  question  as  to  the 
necessity  of  additional  matter  will  properly 
be  determined  br  the  appellate  court,  and 
that  the  judge  ox  the  bankruptcy  court  will 
not,  on  petition  of  an  appellant,  designate 
what  records  shall  be  certified  to  the  appel- 
late court.  Per  Holland,  J.,  in  /n  re  A.  L. 
Robertshaw  Mfg.  Co.,  (£.  D.  Pa.  1905)  136 
Fed.  220,  where  the  court  also  said:  "The 
petition  of  the  [appellants]  .  .  .  sets  forth 
such  parts  of  the  record  as  they  regard  suffi- 
cient for  a  full  and  complete  understanding 
of  the  case  in  the  appellate  court,  and  we  are 
of  opinion  that  their  judgment  is  right  in 
this  respect;  but  we  know  of  no  law  which 
authorizes  the  court  from  which  an  appeal 
is  taken  to  designate  what  records  in  the 
court  below  shall  be  certified  upon  which  the 
appellate  court  shall  determine  the  appeal. 
In  fact»  the  judge  of  the  court  from  which 
the  appeal  is  taken  ought  not  in  the  least  to 
interfere  in  the  discretion  allowed  by  the  gen- 
eral terms  used  in  the  Acts  of  Congress  and 
rules  of  court  in  designating  the  record  to  be 
certified  in  cases  of  appeal,  as  his  Judgment 
is  to  be  reviewed,  and  his  opinion  of  the  im- 
portance and  relevancy  of  matters  contained 
m  the  record  might,  in  the  estimation  of 
counsel  for  one  side  or  the  other,  be  as  faulty 
as  it  is  claimed  his  judgment  is  from  which 
an  appeal  is  taken;  and  if  an  order  of  the 
court  from  which  the  appeal  is  taken  could 
have  the  effect  of  restricting  the  record  in 
all  cases  where  such  a  decree  had  been  made 
there  would  be  the  possibility  of  a  feeling 
upon  the  one  side  or  the  other  that  they  had 
not  secured  a  fair  hearing  on  a  full  record. 
.  .  .  Holding  this  view  as  to  the  authoritv 
of  this  court  and  the  practice  to  be  adopted, 
we  conclude  that  the  counsel  fo(  the  appel- 
lant must  assume  the  responsibility  of  desig- 
nating what  records  shall  be  certified  by  the 
clerk,  and  present  to  him  a  prcrctpe  stating 
specifically  which  of  the  papers  on  file  in  the 
case  he  desire^  him  to  certify  to  the  appel- 
late court," 

"In  Union  Pac.  Co.  t?.  Stewart,  (1877)  96 
U.  S.  284,  24  U.  S.  (L.  ed.)  431,  it  is  made 
the  duty  of  appellant  to  see  that  the  record 
is  properly  presented  to  the  appellate  court." 
Per  Simonton,  J.,  in  Williams  r.  Savage,  (C. 
C.  A.  4th  Cir.  1903)  120  Fed.  497,  498. 

In  his  certificate  to  the  transcript  of  the 
record  it  is  customary  for  the  clerk  of  the 
court  below  to  state,  if  it  be  the  fact,  that 
the  transcript  contains  only  such  papers  as 
the  attorney  for  the  appellant  designated. 
See  Herman  Keck  Mfg.  Co.  v,  Lorsch,  (C.  C. 
A.  6th  Cir.  1910)   179  Fed.  486. 

Neither  the  counsel  for  the  appellant  nor 
the  clerk  of  the  court  below  can  conclusively 
determine  what  parts  of  the  record  are  neces- 
sary  on  the  hearing  of  the  appeal.  Cunninff- 
ham  V,  German  Ins.  Bank,  (C.  C.  A.  6tn 
Cir.  1900)  103  Fed.  932,  per  Lurton,  J. 


An  appeal  may  be  dismissed  on  moiioB 
where  the  transcript  is  incomplete  in  respect 
of  essentia]  jurisdictional  inlormation,  and 
vert>al  explanations  made  by  aDpellanfs 
counsel  at  the  bar  cannot  be  treated  as  part 
of  the  record.  Williams  v.  Savage,  (CCA 
4th  Cir.  1903)  120  Fed.  497,  dismissing  as 
appeal  from  a  judgment  granting  a  discharge 
where  the  record,  made  up,  as  the  clerk  certi- 
fied, under  the  instructions  of  appellant's 
counsel,  failed  to  show  whether  any  of  the 
steps  to  perfect  the  appeal  were  taken  in 
proper  time,  or  indeed  when  they  were 
taktti;  or  to  show  when  the  petition  for 
appeal  was  presented,  or  when  the  order 
granting  its  prayer  was  granted  or  filed,  or 
whether  they  were  filed  at  all ;  "  there  is  noth- 
ing in  the  record  which  can  inform  the  court 
when  this  appeal  was  taken." 

If  a  transcript  is  defective  by  omiaaion  of 
matters  necessary  to  a  proper  understAnding 
of  the  evidence  the  appropriate  remedy  for 
the  appellee  is  not  a  motion  to  strike  the 
transcript  from  the  files,  but  a  suggestion  to 
the  appellate  court  of  the  defect  complained 
of  and  application  for  a  certiorari  to  send 
up  the  missing  matter.  Flickinger  v.  Van- 
dalia  First  Nat  Bank,  (C.  C  A.  6th  Cir. 
1906)  146  Fed.  162  (certiorari  denied  (1906) 
203  U.  S.  696,  27  S.  Ct.  183,  61  U.  S.  (L.  ed.) 
332),  where  a  motion  to  strike  was  denied, 
the  only  ground  therefor  being  that  the 
transcript  was  not  submitted  to  counsel  for 
the  appellees,  and  that  none  of  said  counsel 
had  notice  of  the  filing  thereof,  and  that  the 
record  was  imperfect  because  it  did  not  con- 
tain all  the  evidence  on  which  the  cauae  was 
decided,  and  that  what  was  given  was  stated 
in  a  narrative  form,  without  giving  the  ques- 
tions put  to  the  witnesses. 

When  the  clerk's  certificate  does  not  show 
that  the  record  is  a  full  and  complete  record 
of  the  entire  proceedinga^  it  ought  to  appear, 
by  stipulation  or  otherwise,  tiiat  it  does  in- 
clude all  that  is  necessary  to  a  determina- 
tion of  the  matters  involved  by  the  appeal; 
and  if  the  appellee  is  not  content  with  the 
transcript  as  filed,  he  should  seasonably  move 
the  court  to  require  the  appellant  to  complete 
the  record  by  filing  a  transcript  of  such  other 
papers  and  evidence  as  he  aeems  necessary 
and  points  out.  Cunningham  v,  German  Ins. 
B:-nk,  (C  C  A.  6th  Cir.  1900)   103  Fed.  932.    . 

On  appeal  from  an  adjudication  of  bank- 
ruptcy the  appellee's  motion  that  several 
matters  and  things,  not  included  in  the  tran- 
script, be  brought  up,  as  necessary  to  a  satis- 
factory examination  of  the  questions  raised, 
was.  granted,  with  a  reservation  as  to  the 
costs^  although  the  appellant  insisted  that 
the  record  was  sufficient.  Herman  Keck 
Mfg.  Co.  ».  Lorsch,  (C  C  A.  6th  Cir.  1910) 
179  Fed.  486,  where  the  court  said:  "That 
motion  we  are  disposed  to  allow,  with  the 
reservation  of  power  in  this  court  to  ulti- 
mately determine  where  the  costs  of  that  ad- 
ditional matter  of  the  transcript  s(iould  be 
placed,  determinable  upon  the  question 
whether  or  not  it  is  necessary  to  be  brought^ 
in  order  to  have  a  proper  understanding. 
With  this  reservation,  the  motion  wil]  be 
granted;  but  for  special  reasons,  which  wt 
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do  not  care  to  dwell  upon,  we  further  order 
that  the  charges  incident  to  the  supplying 
of  tills  additional  matter  be  paid  by  the  ap- 
pellees, and  so  of  the  cost  of  printing  it,  the 
ultimate  liability  for  which  is  also  to  be  de- 
termined hereafter." 

On  a  bankrupt's  appeal  from  an  adjudica- 
tion of  bankruptcy  the  appellee's  motion  for 
an  order  requiring  that  the  original  books 
and  records  in  the  business  of  the  bankrupt 
be  sent  up,  it  being  claimed  that  there  was 
something  about  them  which  could  not  be 
adequately  transcribed,  was  denied.  Her- 
man Keck  Mfg.  Co.  v.  Lorsch,  (G.  C.  A.  6th 
Gir.  1010)  179  Fed.  485,  where  the  court 
said :  "  There  is  a  rule  which  we  have  taken 
from  the  Supreme  Gourt  rules,  so  far  as  this 
branch  of  it  is  concerned,  that  where  there 
are  exhibits  in  the  record  in  the  court  below, 
such  as  cannot  be  transcribed  or  brought  here 
by  proper  representation,  as,  for  instance, 
models  and  the  like,  which  have  been  made 
part  of  the  evidence  in  that  court,  they  may 
be  ordered  by  the  judge  of  the  court  below 
to  be  sent  here  as  part  of  the  return  to  the 
appeal.  The  rule  applies  generally  to  such 
matters  as  cannot  be  transcribed  so  as  to  be 
exhibited  to  this  court  as  they  were  exhibited 
to  the  court  below.  The  application  for  an 
order  to  send  up  the  original  books  and  rec- 
ords is  not  within  the  scope  of  that  provision. 
It  is  not.  shown  that  transcription,  or  repre- 
sentation by  photographic  copies,  if  neces- 
sary, cannot  be  ma&.  Therefore  no  ground 
is  made  which  would  bring  the  case  within 
the  scope  of  the  rule." 

The  presumptions  are  in  favor  of  the  cor- 
rectness of  the  action  of  the  court  below,  and 
a  reversal  thereof  cannot  be  had  unless  the 
transcript  of  the  record  affirmatively  shows 
the  ground  upon  which  the  action  complained 
of  was  taken.  Buckingham  v,  Estes,  (C.  C. 
A.  6th  Gir.  1904)  128  Fed.  684. 

The  record  ought  to  show  that  the  appeal 
and  the  steps  to  perfect  the  same  were  taken 
in  proper  time.  Williams  t\  Savage,  (C.  C. 
A.  4th  CMr.  1903)   120  Fed.  497. 

On  appeal  from  a  judgment  allowing  a 
claim  an  assignment  of  error  because  the 
claim  was  not  proved  within  one  year  after 
adjudication  of  bankruptcy  is  not  available 
if  the  date  of  adjudication  nowhere  appears 
in  the  transcript  of  the  record.  Buckingham 
V,  Estes,  (0,  C.  A.  6th  Gir.  1904)  128  Fed. 
584,  where  the  defect  was  called  to  the  at- 
tention of  the  appellant  in  the  brief  filed  by 
the  appellee,  and  no  step  was  taken  to  sup- 
plement the  transcript  by  supplying  the  date, 
although  appellant  had  ample  time  to  do  so. 

An  order  of  the  bankruptcy  court  restrain- 
ing a  referee  in  petition  proceedings  in  a 
state  court  from  paying  over  the  fund  in  his 
hands  is  not  reviewable  if  neither  the  order 
nor  the  papers  upon  wlrieh  it  was  granted 
appear  in  the  record  on  appeal.  In  re 
Lynan,  (G.  G.  A.  2d  Gir.  1903)   127  Fed.  123. 

If  the  record  on  appeal  suggests  material 
facts,  but  does  not  set  them  forth  as  clearly 
as  is  necessary  for  the  decision  of  the  ques- 
tion, the  cause  may  he  remanded  with  instruc- 
tions to  the  court  below  to  have  the  essential 
faets  ascertained  and  reported  and  to  pass 


upon  the  same.  Devriea  v.  Shanahan,  (C.  C. 
A.  4th  Cir.  1903)   122  Fed.  629. 

Where  the  referee,  pursuant  to  the  petition 
of  a  party  desiring  review  of  an  order,  has 
certified  to  the  judge  the  question  presented, 
with  a  summary  of  the  evidence  relating 
thereto  and  the  finding  and  order  of  the  ref- 
eree thereon,  and  such  certificate  and  sum- 
mary appear  in  the  record  on  appeal,  it  will 
be  presumed,  in  the  absence  of  some  order 
of  the  court  below,  that  the  hearing  therein 
was  upon  the  summary  of  the  evidence  cer- 
tified by  the  referee,  and  that  the  original 
evidence  before  the  referee  constituted  no 
part  of  the  record  in  the  court  below;  espe- 
cially where  nothing  indicates  that  any  efiTort 
was  made,  either  before  the  referee  or  judge, 
to  supplement  the  summary  of  evidence  cer- 
tified. Gunningham  v.  German  Ins.  Bank, 
(G.  G.  A.  eth  Gir.  1900)  103  Fed.  932,  where 
appellee's  motion  for  a  rule  upon  the  appel- 
lant to  file  a  more  complete  transcript  was 
denied,  although  "  it  was  entirely  within  the 
competency  of  the  judge  at  reouest  of  either 
party  to  have  directed  the  filing  of  all  or 
any  pari  of  the  original  documents  or  proofs 
which  were  on  file  with  the  referee." 

The  transcript  from  the  records  of  the 
lower  court  imports  absolute  verity,  and  it 
is  not  competent  to  contradict,  explain,  or 
extend  the  recital  of  the  record  by  evidence 
dehors  the  record.  Per  Lurton,  J.,  in  In  re 
McGall,  (C.  G.  A.  6th  Gir.  1906)  146  Fed. 
898,  902. 

A  certified  record  purporting  to  contain 
an  entry  on  the  journal  of  the  court  helow  on 
a  stated  date  controls  a  different  date  of  an 
indorsement  upon  the  entry  of  a  direction 
to  enter  the  same;  such  inaorsement  having 
no  proper  place  upon  the  journal,  its  date 
will  be  treated  as  a  clerical  mistake.  </n  re 
McGall,  (G.  G.  A.  eth  Gir.  1906)  146  Fed. 
898,  903. 

Questions  conaidered  and  determined  in 
general.  —  An  appeal  from  a  judgment  adju- 
dicating the  appellant  a  bankrupt  brings  up 
the  whole  case.  In  re  Neasmith,  (G.  G.  A. 
6th  Gir.  1906)  147  Fed.  160. 

Errors  assigned  upon  instructions  given 
or  refused,  or  other  rulings  made,  on  a  jury 
trial  demanded  by  the  alleged  bankrupt  as 
of  right  can  be  considered  only  upon  a  writ 
of  error  and  not  upon  appeal  from  an  adju- 
dication of  bankruptcy.  In  re  Neasmith, 
(C.  G.  A.  6th  Gir.  1906)   147  Fed.  160. 

While  a  general  appeal  opens  up  all  prior 
decrees  of  an  interlocutory  character,  ques- 
tions reviewable  on  appeal  from  a  final  de- 
cree may  be  limited  by  the  terms  in  which 
the  appeal  was  prayed  for  and  allowed. 
Buckingham  r.  Estes,  <0.  G.  A.  6th  Gir. 
1904)  128  Fed.  684,  where,  for  the  reason 
stated,  on  appeal  from  a  decree  allowing  a 
claim  on  confirmation  of  a  master's  report, 
the  court  was  inclined  to  regard  the  appeal 
as  limited  to  the  question  of  the  amount  al- 
lowed and  not  extending  to  the  question  of 
the  right  to  recover  at  all. 

If  an  appeal  is  taken  from  an  oirder  allow- 
ing a  claim  under  section  25a  (3),  only  the 
validity  of  the  claim  allowed  can  be  con- 
sidered, and  it  seems  that  complaint  of  inter- 
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locutory  orders  affecting  the  appellant  would 
be  excluded.  Schuler  v.  Uassinger,  (C.  C. 
A.  5th  Cir.  1910)  177  Fed.  119. 
.  A  decree  found  correct  upon  any  ground 
eetablished  in  the  case  will  be  affirmed, 
though  a  wrong  reason  was  given  for  it  in  the 
court  below.  Naylon  v,  Christiansen  Harness 
Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1908)  158  Fed. 
290,  293. 

On  appeal  from  a  judgment  denying  a  dis- 
charge where  the  referee's  report  adverse  to 
the  bankrupt  shows  that  he  passed  upon  only 
one  of  several  specifications  of  objections, 
that  specification  alone  is  brought  before  the 
appellate  court.  Vehon  v,  Ulliban,  (C.  C. 
A.  7th  Cir.  1906)   147  Fed.  694. 

Where  a  party's  appeal  from  the  disallow- 
ance of  his  debt  concerns  the  amount  of  the 
claim,  he  may  also  present  any  question  re- 
lating to  the  security  or  rank  of  the  debt, 
as  an  incident  thereof,  though  the  Question 
of  lien  or  priority,  if  alone  involved,  could 
be  reviewed  only  on  a  petition  for  revision. 
In  re  Cosmopolitan  Power  Co.,  (C.  C.  A.  7th 
Cir.  1905)  137  Fed.  858,  where  the  court 
said :  "  If  the  case  of  In  re  Worcester 
County,  (1st  Cir.  1900)  102  Fed.  808,  42  C. 
C.  A.  637,  is  to  be  construed  as  requiring  us 
to  split  the  case  and  dismiss  the  portion  that 
affects  priority,  we  are  not  disposed,  as  now 
advised,  to  follow  it." 

Presumptions  on  appeaL  —  On  appeal  the 
presumptions  are  in  favor  of  the  correctness 
of  the  aetion  of  the  court  below.  Kentucky 
Nat.  Bank  r.  Carley,  (C.  C.  A.  3d  Cir.  1904) 
127  Fed.  686;  Buckingham  t;.  Estes,  (C.  C, 
A.  6th  Cir.  1904)   128  Fed.  584. 

The  presumption  of  correctness  of  findings 
of  fact  on  a  given  point  is  conclusive  if  the 
record  does  not  show  that  it  contains  all  the 
evidence  on  that  point.  In  re  French,  (1904) 
13  Okla.  549,  75  Pac.  278,  where  the  court 
presumed  there  was  sufi[icient  evidence  to 
warrant  the  finding  that  certain  payments 
constituted  preferences  and  that  at  the  time 
they  were  made  the  bankrupt  was  insolvent. 

Where  the  clerk's  certificate  appended  to 
the  record  on  an  appeal  from  an  order  deny- 
ing a  bankrupt's  discharge,  recited  that  the 
record  was  a  true  transcript  of  so  much  of 
the  record  and  proceedings  of  the  court  as 
was  requested  by  counsel  for  appellant,  it 
was  presumed,  in  the  absence  of  anything 
showing  to  the  contrary,  that  there  was  a 
sufficient  appearance  by  the  objecting  cred- 
itors on  the  day  they  were  required  to  show 
cause  against  a  discharge,  as  required  by 
general  order  No.  32,  1  Fed.  Stat.  Annot  611. 
Shaffer  i?.  Koblegard  C6.,  (C.  C.  A.  4th  Cir. 
1910)   183  Fed.  71. 

Presentation  and  reaenration  in  lower  coart 
of  ground  of  review.  —  An  objection  to  the 
consideration  of  specifications  of*  objection  to 
a  bankrupt's  discharge,  not  urged  in  the  trial 
court,  is  unavailable  on  appeal.  Shaffer  t?. 
Koblegard  Co.,  (C.  C.  A.  4th  Cir.  1910)  183 
Fed.  71,  where,  for  that  reason,  it  was  pre- 
sumed that  such  Appearance  as  is  required 
by  general  order  No.  32,  1  Fed.  Stat.  Annot. 
611,  was  duly  and  properly  entered. 

Although  a  sworn  proof  of  claim  has  pro- 
bative force  and  is  iHma  fade  evidence  of 


its  allegations  even  when  objected  to  (Whit- 
ney V,  Dresser,  (1906)  200  U.  S.  532,  535,  26 
S.  Ct.  316,  317,  50  U.  S.  (L.  ed.)  684),  it 
cannot  be  regarded  as  self  proving  on  the 
claimant's  appeal  from  a  judgment  disallow- 
ing it  unless  he  relied  upon  it  in  the  bank- 
ruptcy court.  In  re  Mclntyre,  (C.  C.  A.  2d 
Qir.  1909)  174  Fed.  627,  where  the  claimant 
did  not  stand  upon  his  proof  of  claim  before 
the  referee  and  insist  that  the  objectors 
should  go  forward,  but  attempted,  by  InsufiK- 
cient  evidence,  to  establish  the  allegationa  in 
his  proof  of  claim;  and  it  was  held  that  he 
could  not  be  permitted  to  use  those  very  al- 
legations to  supply  the  deficiencies  in  hia 
evidence. 

Review  as  dependent  on  state  of  record.  — 
Where,  out  of  abundant  caution,  review  is 
sought  by  appeal  and  also  by  petition  to  revise, 
both  cases  may,  by  agreement  of  the  partial, 
be  considered  upon  the  same  record,  as  in 
Franklin  r.  Stoughten  Wagon  Co.,  (C.  C.  A. 
8th  QAr,  1909)  168  Fed.  857. 

On  appeal  from  an  adjudication  of  bank- 
ruptcy if  the  evidence  heard  below  is  not 
brought  up,  the  appellate  court  is  limited  to 
a  consideration  of  the  case  made  by  the 
pleadings  when  these  alone  are  found  in  the 
record.  Corwith  First  State  Bank  t?.  Has- 
well,  (C.  C.  A..  8th  Cir.  1909)  174  Fed.  209, 
where  the  court  said:  "The  issue  of  fact 
presented  by  the  bank's  answer  to  the  effect 
that  the  debtor  was  a  wage  earner,  and, 
therefore,  not  subject  to  the  provisions  of 
the  Bankruptcy  Act,  cannot  be  considered  by 
us.  The  trial  court  by  its  decree  of  adjudi- 
cation necessarily  found  that  issue  against 
the  bank,  and  as  no  evidence  is  preserved  in 
the  record  we  are  unable  to  review  its  find- 


>» 


mg 

The  record  must  in  some  form  show  that  it 
includes  the  entire  evidence,  or  at  least  the 
entire  evidence  on  a  given  proposition,  which 
the  appellate  court  is  asked  to  consider;  if 
this  is  not  shown  in  some  form,  the  appMel- 
late  court  will  not  presume  that  the  entire 
evidence  is  included  in  the  record,  and  will 
not  reverse  a  case  b^^cause  a  finding  of  fact 
is  not,  seemingly,  supported  by  the  evidence. 
In  re  French,  (1904)  13  Okla.  649,  75  Pac 
278,  affirming  a  judgment  disallowing  a 
claim. 

If  the  referee  failed  to  take  and  preserve 
the  testimony  which  he  excluded,  and  it  is 
not  presented  to  the  appellate  court,  his  rul- 
ings excluding  it  are  not  reviewable.  Phila- 
delphia First  Nat.  Bank  v,  Abbott,  (C.  C.  A. 
8th  Cir.  1908)  165  Fed.  852,  where  the  court 
sai^:  "The  established  practice  in  the  fed- 
eral courts  in  equity  is  that  examiners,  mas- 
ters, and  the  Circuit  Courts  must,  under  rule 
No.  67  in  equity,  take,  record,  and,  in  case 
of  an  appeal,  return  to  the  appellate  court 
all  the  evidence  offered  by  either  party, 
that  which  was  held  to  be  incompetent  or 
immaterial  as  well  as  that  which  they 
deemed  competent  and  relevant,  to  the  end 
that  if  the  appellate  court  is  of  the  opinion 
that  evidence  rejected  should  have  been  re- 
ceived, it  may  consider  it,  render  a  final  de- 
cree, and  thus  conclude  the  litigation  with- 
out remanding  the  suit  to  procure  the  eX' 


CCS 


8m.  95  a. 


BANKRUPTCY. 


IM.  26  a. 


eluded  erideuoe.  If  evidence  is  objected  to 
and  ruled  out,  it  must  nevertheless  be  written 
down  and  preserved  in  the  record  subject  to 
the  objections,  or  the  ruling  cannot  be  con- 
sidered in  the  appellate  court.  From  the 
general  rule  that  all  evidence  offered  must 
be   taken   and   preserved,   the  evidence  of   a 

{privileged    witness,    evidence    plainly    privi- 
eged    and    evidence    which    clearly    and    af- 
firmatively appears  to  be  so  incompetent,  ir- 
relevant, or  immateriaL  that  it  would  be  an 
abuse  of  the  process  or  power  of  the  court 
to   compel    its   production   or   to   permit   its 
introduction,  are  excepted.    .    .    .  When  the 
rejected   testimony   is   made   a  part  of   the 
record  and  returned  to  an   appellate  court, 
and  then  only,  can  such  a  court  consider  and 
decide  the  legality  of  the  rulings  which  ex- 
cluded it,  and  after  determining  that  question 
it  will  proceed  to  decide  whether  or  not  all 
the  admissible  evidence  presented  to  it  sus- 
tains the  decree  below,  and  to  render  u  final 
decree    accordingly."      The    foregoing   state- 
ment is  substantially  a   repetition  of  what 
was   said   by   the   same    court   in    Missouri- 
American    Electric    Co.    t?.    Hamilton -Brown 
Shoe  Co.,  (O.  C.  A.  8th  Cir.  1908)    165  Fed. 
283,   where   an   adjudication    of   bankruptcy 
was  reversed  for  insufficiency  of  the  evidence. 
Under    the    rule   that    every    presumption 
must  be  indulged  in  favor  of  the  correctness 
of  a  judgment  rendered  by  a  court  of  com- 
petent   jurisdiction   until    the    contrary    ap- 
pears, and  the  rule  that  after  a  judgment  has 
Deen  rendered   it  will   be  presumed,   in  the 
absence  of  a  contrary  showing,  that  the  facts 
neoessary  to  support  it  were  proved,  and  the 
complaint  will  be  treated  as  amended  to  con- 
form to  the  proofs,  it  will  be  presumed  on  ap- 
geal   from   an    adjudication   of    involuntary 
ankruptcy  that  a  defect  in  the  petition  was 
supplied  by  the  proof,  where  the  latter  is  not 
brought  up  for  the  consideration  of  the  ap- 
pellate court.     Corwith  First  State  Bank  t?. 
Haswell,   <C.  C.  A.  8th  Cir.   1909)    174  Fed. 
209,  affirming  a  decree  of  adjudication,  even 
though   it  were  conceded   that  the  petition 
failed  to  describe  sufficiently  the  land  charged 
to   have   been   unlawfully  conveyed,   by   not 
specifying  the  county  or  state  in  which  it 
was  located;  especially  "because  the  record 
does  not  disclose  that  the  alleged  defect  was 
ever    called    to   the    attention    of    the    trial 
court,  and  because  the  facts  of  the  case  are 
not  brought  here  for  our  consideration." 

Harmless  or  prejudicial  error.  — "When  it 
can  be  seen  that  no  harm  resulted  to  appel- 
lant, this  court  will  not  reverse  a  decree  on 
account  of  an  immaterial  departure  from 
technical  rules  of  proceeding."    Oil  We!l  Sup- 

5ly  Co.  V,  Hall,  (C.  C.  A.  4th  Cir.  1904)   128 
'ed.  875. 

A  creditor's  appeal  from  a  judgment  grant- 
ing a  discharge,  upon  the  contention  that 
the  court  erroneously  referred  the  applica- 
tion for  a  discharge  to  the  refero'*,  is  without 
merit  where  no  prejudice  whatever  has  re- 
sulted to  the  appellant  through  such  refer- 
ence. In  re  McDuff,  (C.  C.  A.  6th  Cir.  1900) 
101  Fed.  241. 

The  decisive  issue  is  not  whether  there 
was  an  error  in  the  admission  or  exclusion 


of  evidence,  but  whether  or  not  all  the  com- 
petent and  relevant  evidence  presented  to  the 
appellate  court  sustains  the  decree.  Phila- 
delphia First  Nat.  Bank  v,  Abbott,  (C.  C. 
A.  8th  Cir.  1908)  165  Fed.  852,  following 
the  rule  announced  in  Blease  v.  Garlington, 
(1875)  92  U.  S.  1,  23  U.  S.  (L.  ed.)  521. 

Admission  of  incompetent  evidence  by  a 
referee  is  not  ground  for  reversal  of  an  order 
pursuant  to  his  finding  where  the  latter  was 
not  based  upon  the  incompetent  testimony 
and  the  court  below  apparently  acted  only 
upon  the  competent  evidence.  Smith  17. 
Means,  (C.  C.  A.  7th  Cir.  1906)  148  Fed.  89. 
A  judgment  refusing  an  adjudication  of 
bankruptey  on  the  advisory  verdict  of  a  jury 
will  not  be  reversed  for  mere  informalities  in 
the  proceedings,  where  the  merits  of.  the  ques- 
tion involved  were  passed  upon  by  the  trial 
judge  and  substantial  justice  was  effected. 
Oil  Well  Supply  Co.  t?.  Hall,  (C.  C.  A.  4th 
Cir.  1904)    128  Fed.  876. 

An  order  granting  a  discharge  will  be  af- 
firmed on  appeal  if  the  appellate  court  is 
satisfied  that  it  was  correct,  regardless  of 
the  question  whether  it  was  m^e  by  the 
court  below  without  invteE^igation  of  the 
merits.  Kentucky  Nat.  Bank  v.  Carley,  (C. 
C.  A.  3d  Cir.  1904)   127  Fed.  686. 

An  order  of  adjudication  will  not  be  re- 
versed on  the  ground  that  certain  alleged 
acts  of  bankruptcy  were  not  properly  pleaded 
and  proved  if  enough  was  alleged  and  proved 
to  warrant  the  adjudication.  In  re  Lynan, 
(C.  C.  A.  2d  Cir.  1903)   127  Fed.  123. 

Although  the  record  may  conclusively  show 
that  a  party  against  whom  a  decree  is  ren- 
dered has  suffered  no  prejudice  from  a  re- 
fusal to  take  and  hear  cumulative  evidence 
on  his  behalf,  yet  when  a  court  of  bank- 
ruptcy refuses  to  take  and  consider  evidence 
which  the  losing  party  desires  to  offer  before 
that  evidence  has  been  presented  to  it  so 
that  it  can  determine  the  question  of  its  ad- 
missibility, the  presumption  that  error  pro- 
duces prejudice  necessarily  prevails.  Mis- 
souri-American Electric  Co.  i'.  Hamilton- 
Brown  Shoe  Co.,  (C.  C.  A.  8th  Cir.  1908)  166 
Fed.  283,  reversing  an  adjudication  of  bank- 
ruptcy for  the  reason  above  stated. 

Discretion  of  lower  court.  —  Where  the  al- 
lowance of  a  claim  by  the  bankruptcy  court 
is  discretionary  the  appellate  court  strongly 
inclines  to  affirm  the  action  of  the  court 
below  in  that  behalf  unless  it  appears  that 
clear  wrong  was  done.  Gold  v.  South  Side 
Trust  Co.,  (C.  C.  A.  3d  Cir.  1910)  179  Fed. 
210,  affirming  disallowance  by  the  court  be- 
low and  the  referee  of  a  claim  by  a  broker 
to  a  coram issi(m  for  sale  of  the  bankrupt's 
real  estate,  the  claimant  having  no  contract 
therefor  with  the  trustee.  It  was  considered 
to  be  "an  administrative  matter"  and  the 
court  said :  "  If  abuses  threaten  to  creep 
into  bankruptcy  procedure  those  charged  with 
local  administration  are  in  better  position 
to  prevent  such  abuses  than  are  appellate 
tribunals." 

Allowance  or  refusal  of  amendments  to  a 
petition  in  bankruptcy  being  entirely  within 
the  judicial  discretion  of  the  bankruptcy 
court,  is  not  ground  for  reversal  where  the 
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record  diBcloses  no  abuse  of  diflcretion.  Pitta- 
burgh  Laundry  Supply  Co.  v.  Imperial  Laun- 
dry Co.,  (C.  C.  A.  3d  Cir.  1907)  164  Fed. 
662,  where  the  court  affirmed  a  refusal  to 
allow  amendment  of  a  petition  in  involuntary 
bankruptcy  by  inserting  additional  alleged 
acta  of  bankruptcy,  inspection  of  the  pro- 
posed amendments  showing  that  they  ladced 
the  specific  particularity  requisite  to  the 
statement  of  an  act  of  bankruptcy,  or  to  suf- 
ficiently distinguish  them  from  acts  not  in 
violation  of  the  bankrupt  law. 

The  Circuit  Court  of  Appeals  is  loath  to 
interfere  with  the  amount  allowed  as  an  at- 
torney's fee  for  services  rendered  to  petition- 
ine  creditors  in  involuntary  cases  unless 
fully  persuaded  that  the  judgment  of  the 
court  below  was  founded  in  misconception  of 
the  ground  upon  which  the  allowance  should 
be  based,  or,  if  proceeding  upon  correct  • 
grounds,  that  the  amount  allowed  was  largely 
excessive  or  greatly  inadequate.  Per  Jen- 
kins, J.,  in  In  re  Curtis,  (C.  C.  A.  7th  Cir. 
1900)  100  Fed.  784.  But  a  judgment  for  a 
dearly  inordinate  allowance  may  be  reversed 
with  directions  to  reduce  the  allowance  to  a 
stated  amount.  This  was  done  in  In  re  Cur- 
tis, (C.  C.  A.  7th  Cir.  1900)   100  Fed.  784. 

Questions  of  fact  —  Jn  general,  —  "A  pro- 
ceeding in  bankruptcy  is  a  proceeding  in 
equity,  and  on  an  appeal  to  this  court,  or  to 
the  Supreme  Court,  the  decisive  issue  is  not 
whether  there  was  an  error  in  the  admission 
or  exclusion  of  evidence,  but  whether  or  not 
all  the  competent  and  relevant  evidence  pre- 
sented to  the  appellate  court  sustains  the 
decree.''  Philadelphia  First  Nat.  Bank  «?. 
Abbott,  (C.  C.  A.  8th  Cir.  1908)  166  Fed. 
862. 

On  an  appeal  the  facts  as  well  as  the  law 
are  before  the  appellate  court  for  review, 
Courier-Journal  JcA)-Printing  Go.  v,  Schae- 
fer-Meyer  Brewing  Co.,  (C.  C.  A.  6th  Cir. 
1900)  101  Fed.  690;  and  the  evidence  is 
therefore  re-examined  in  that  court,  Simon- 
son  V,  Sinsheimer,  (C.  C.  A.  6th  Cir.  1900) 
100  Fed.  426,  where  the  court  also  said: 
"An  appeal  as  in  equity  cases  necessarily  in- 
volves the  idea  of  re-examination  by  the  ap- 
pellate court  of  both  the  facts  and  the  law 
of  the  case." 

On  appeal  from  an  order  refusing  a  dis- 
charge, if  any  one  of  the  several  specifications 
of  objections  to  the  discharge  is  sustained  by 
sufficient  evidence  the  order  will  be  affirmed. 
Seigel  V,  Cartel,  (C.  C.  A.  8th  Cir.  1908) 
164  Fed.  691. 

Where  an  error  of  the  referee  calls  for  re- 
versal of  the  order  confirming  his  report, 
unless  the  court  is  satisfied  by  the  evidence 
in  the  record  that  his  ultimate  conclusion 
was  right,  the  court  will  not  weigh  the  tes- 
timony on  the  mere  printed  record  if  the 
questions  of  fact  seem  doubtful,  but  will  re- 
verse and  remand  in  order  that  further  evi- 
dence may  be  taken.  In  re  Straschnow,  (C. 
C.  A.  2d  Cir.  1910)   181  Fed.  337. 

Find^ings  of  referee  or  master.  —  As  to  the 
weight  to  be  attached  to  a  finding  of  fact 
by  a  bankrupt  referee  alone,  it  has  been  said 
that  no  arbitrary  rule  can  be  laid  down  for 
determining  it;  that  his  position  and  duties 
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are  analogous  to  those  of  a  special  master 
directed  to  take  evidence  and  report  his 
conclusions,  and  the  rule  applicable  to  a  re- 
view of  a  referee's  findings  of  fact  must  be 
substantially  that  applicable  to  a  master's 
report;  that  much  in  both  cases  must  de- 
pend upon  the  character  of  the  finding;  that 
if  it  be  a  deduction  from  established  fact,  the 
finding  will  not  carry  any  great  weight,  for 
a  reviewing  court  having  the  same  facts  may 
as  well  draw  inferences  or  deduce  a  conclu- 
sion as  the  referee;  but  that  if  the  finding 
is  based  upon  confiicting  evidence  involving 
questions  of  credibility  and  the  referee  has 
heard  the  witnesses,  much  greater  weight 
naturally  attaches  to  his  conclusion.  Per 
Lurton,  J.,  in  Ohio  Valley  Bank  Co.  v.  Mack, 
(C.  C.  A.  6th  Cir.  1906)    163  Fed.  166,  168. 

In  In  re  Howard,  (C.  C.  A.  2d  Cir.  1910) 
180  Fed.  399,  where  an  order  denying  a  dis- 
charge was  reversed,  the  court  said:  "In 
our  opinion  the  evidence  was  insufficient  to 
warrant  a  finding  that  the  failure  to  keep 
more  complete  records  arose  from  any  inten- 
tion upon  the  part  of  the  bankrupt  to  con- 
ceal his  financial  condition.  Certainly  we 
think  the  evidence  would  not  warrant  such  a 
finding  in  the  face  of  the  report  of  the  spe- 
cial master  who  saw  the  bankrupt  upon  the 
stand  and  heard  his  testimony  at  length." 

An  order  of  the  bankruptcy  court  disT^ 
garding  a  referee's  findings  that  are  amply 
supported  by  the  testimony  will  be  reversed. 
Boyd  V.  Arnold,  (C.  C.  A.  6th  Cir.  1906)  149 
Fed.  187  (certiorari  denied  (1907)  207  U. 
S.  693,  28  S.  Ct.  269),  reversing  a  judgment 
denying  a  discharge  contrary  to  the  recom- 
mendation of  the  referee. 

Findings  of  fact  dependent  upon  confiict- 
ing testimony  have  every  reasonable  presump- 
tion in  their  favor,  and  will  not  be  set  aside 
or  modified  by  an  appellate  court  unless  it 
clearly  appears  that  there  was  error  or  mis- 
take, though  the  court  below  disagreed 
with  such  findings.  Southern  Pine  CS>.  v. 
Savannah  Trust  Co.,  (6th  Cir.  1905)*  141 
Fed.  802,  73  C.  C.  A.  60,  reversing  an  order 
which  set  aside  the  report  of  a  referee  in 
favor  of  a  claimant  of  proceeds  of  property 
sold  by  a  trustee  in  bankruptcy,  the  court 
saying:  "Upon  the  trial  of  the  issues  be- 
fore him  the  referee  had  the  opportunity  of 
seeing  and  hearing  the  witnesses,  and  he  was 
therefore  in  a  better  position  to  judge  of 
their  credibility  than  are  courts  which  have 
nothing  before  them  but  the  printed  record." 

Judgment  allowing  a  claim  was  reversed 
in  Rush  v.  Lake,  (C.  C.  A.  9th  Cir.  1903)  122 
Fed.  661  (certiorari  denied  (1903)  191  U. 
S.  671,  24  S.  Ct.  843,  48  U.  S.  (Lw  ed.)  307), 
where  the  appellate  court  found,  contrary  to 
the  opinion  of  the  court  below,  that  there 
was  sufficient  evidence  to  justify  the  referee's 
finding  that  the  creditor  was  a  silent  partner 
of  the  bankrupt. 

Concurrent  findinge  of  referee  or  jury  and 
court  helouo.  —  Appeals  from  judgments  of 
the  bankruptcy  court  are  taken  "  as  in  equity 
cases"  to  a  Circuit  (IJourt  of  Appeals  or  to 
the  Supreme  Court  of  a  territory,  and  con- 
sequently the  proceeding  thereunder  should 
conform'  itself,  as  far  as  may  be  consistent 
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with  justiee,  to  the  ordinarj  course  of  equity 
procedure.  In  re  Noyee,  (C.  C.  A.  Ist  Gir. 
1903)  127  Fed.  286,  per  Aldrich,  J.  Henoe 
fincUugs  of  fact  made  by  a  referee  or  master 
and  confirmed  by  the  judge  are  to  be  accepted 
by  the  appellate  court,  unless  clear  error  in 
them  is  shown.  Ellsworth  v.  Lyons,  (C.  C. 
A.  6th  Cir.  1910)  181  Fed.  56,  finding  that 
the  bankrupt  corporation  was  solvent  at  the 
date  of  a  transaction  involved;  Canner  v, 
Webster  Tapper  Ck).,  (C.  C.  A.  1st  Cir.  1909) 
168  Fed.  519,  afi^ming  an  adjudication  of 
bankruptcy;  Philadelphia  First  Nat.  Bank 
V,  Abbott,  (C.  C.  A.  8th  Cir.  1908)  165  Fed. 
852,  affirming  an  order  that  a  claim  be  ex- 
punged unless  the  creditor  surrendered  secu- 
rity which  the  court  below  and  the  referee 
held  on  conflicting  evidence  to  have  been  ob- 
tained with  reasonable  cause  to  believe  that 
it  was  intended  as  a  preference;  Seigel  v. 
Cartel,  (C.  C.  A.  8th  Cir.  1908)  164  Fed.  691, 
affirming  an  order  refusing  a  discharge,  and 
holding  that  the  credibility  and  reasonable- 
ness of  the  bankrupt's  story  of  his  loss  of 
money  being  addressed  to  the  judicial  dis- 
cretion of  the  court  below,  "  as  there  was,  in 
our  judgment,  reasonable  ground  for  discred- 
iting his  explanation,  we  will  not  review  the 
exercise  of  that  discretion; "  Ohio  Valley 
Bank  Co.  v.  Mack,  (C.  C.  A.  6th  Cir.  1906) 
163  Fed.  165,  affirming  a  judgment  allowing 
a  claim,  which  was  assailed  mainly  upon  the 
ground  of  relationship,  and  because  it  did 
not  appear  from  the  books  of  either  the  cred- 
itor or  the  debtor,  the  court  sayinff  that  "  in 
this  case  the  conclusions  of  the  referee  neces- 
sarily involved  the  credibility  of  the  wit- 
nesses who  testified  to  the  bona  fides  of  the 
claim  preferred  by  Charles  Mack,  Sr.;  ^e 
conclusion  he  reached  in  favor  of  the  validity 
of  his  debt  has  also  passed  the  scrutiny  of 
the  district  judge;  under  such  circumstances 
this  court  is  not  warranted  in  overturning 
the  conclusions  of  two  courts  upon  anything 
less  than  a  demonstration  of  plain  mis- 
take; "  Nay  lor  v,  Christiansen  Harness  Mfg. 
Co.,  (C.  C.  A.  6th  Cir;  1908)  158  Fed.  290, 
where,  on  appeal  from  an  adjudication  in 
involuntary  bankruptcy,  the  appellate  court, 
concurring  with  the  court  below,  declined  to 
believe  that  the  officers  of  the  bankrupt  cor- 
poration "could  be  and  continue  so  utterly 
Ignorant  of  the  financial  condition  of  their 
company  as  the  general  terms  in  which  their 
testimony  was  given  would  seem  to  indi- 
cate; "  Stephens  17.  Merchants'  Nat.  Bank, 
(C.  C.  A.  7th  Cir.  1907)  154  Fed.  341,  affirm- 
ing an  adjudication  of  bankruptcy  where  the 
evidence  left  it  uncertain  whether  or  not  the 
alleged  bankrupt  was  chiefiy  engaged  in  farm- 
ing; Smith  1-.  Means,  (C.  C.  A.  7th  Cir. 
1906)  148  Fed.  89,  affirming  an  order  denying 
the  petition  of  an  adverse  claimant  for  the 
surrender  of  property  to  him  by  the  trustees 
in  bankruptcy,  since  "the  master  was  in  the 
best  position  to  judge  of  the  weight  and  cred- 
ibility of  the  testimony,  which  was  given 
orally  before  him,"  as  to  the  title  and  right 
of  possession  of  the  claimant;  In  re  Law- 
rence, (C.  C.  A.  2d  Cir.  1904)  134  Fed.  843, 
affirming  an  order,  findings  not  to  be  dis- 
turbed "unless  they  are  manifestly  unsup- 


ported by  the  evidence; "  Buckingham  9. 
Estes,  <C.  C.  A.  6th  Cir.  1904)  128  Fed.  684, 
affirming  a  judgment  allowing  a  claim  as  to 
the  amount  thereof,  which  "  this  court  will 
not  reverse  or  modify  unless  a  very  plain 
mistake  is  definitely  pointed  out;  "  In  re 
Noyes,  (C.  C.  A.  1st  Cir.  1903)  127  Fed.  286, 
affirming  a  judgment  allowing  a  debt,  the 
court  saying :  "  Some  cases  go  so  far  as  to 
hold  that  a  chancellor's  findings  will  not  be 
reversed  where  the  appellate  court  cannot  see 
that  the  decree  is  right,  and  where  the  evi- 
dence raises  some  doubt  as  to  its  correctness. 
But  it  is  not  necessary  to  go  to  that  extreme 
in  this  case,  for,  while  the  evidence  presented 
by  the  record  is  meagre,  there  is  nothing  in 
the  case  to  lead  us  to  doubt  the  correctness 
of  the  finding  below." 

Conclusions  of  the  trial  judge,  according 
with  those  of  a  jury  in  an  advisory  verdict, 
are  entitled  to  the  same  weight  as  the  con- 
current findings  of  a  referee  and  the  judge. 
See  In  re  Neasmith,  (C.  C.  A.  6th  Cir.  1906) 
147  Fed.  160,  affirming  an  adjudication  of 
bankruptcy,  the  court  seeing  "no  sufficient 
reason  for  disagreeing  with  the  conclusions." 

Findings  of  a  referee  affirmed  by  the  court 
may  not  be  adopted  by  the  appellate  court 
where  they  appear  to  be  clearly  against  the 
weight  of  testimony,  or  where  they  proceed 
upon  an  erroneous  theory  of  the  principles  of 
law  upon  which  the  case  was  to  be  tried  and 
determined,  or  where  the  appellate  court 
finds  that  there  are  no  substantial  contradic- 
tions in  the  testimony  which  the  court  below 
thought  had  developed.  West  v,  McLaugh- 
lin, (C.  C.  A.  6th  Cir.  1908)  162  Fed.  124, 
where  a  judgment  rejecting  a  claim  was  re- 
versed because  it  depended  upon  an  erroneous 
assumption  that  the  burden  of  proof  on  one 
of  the  issues  involved  rested  on  the  creditor. 

In  In  re  Sweeney,  (C.  C.  A.  6th  Cir.  1909) 
168  Fed.  612,  where  the  dismissal  of  an  in- 
tervening claimant  of  property  sold  to  the 
bankrupt  was  affirmed,  the  referee's  report 
and  finding,  concurred  in  by  the  court  below, 
was  that  the  intervener  had  ample  evidence, 
on  a  stated  date,  to  put  him  on  notice  of  the 
bankrupt's  failing  condition.  "To  justify  us 
in  a  contrary  conclusion,"  said  the  Circuit 
Court  of  Appeals,  "it  should  plainly  appear 
that  the  finding  or  conclusion  was  based  upon 
some  error  of  law  or  plain  mistake  of  fact." 

Finding  of  judge.  —  A  judgment  denying 
a  discharge  on  an  issue  of  fraud,  the  court 
below  having  seen  the  witnesses  and  heard 
their  testimony,  will  not  be  disturbed  unless 
the  appellate  court  can  clearly  see  that  it  is 
opposed  to  the  weight  of  evidence.  Osborne 
p.  Perkins,  (C.  C.  A.  Ist  Cir.  1901)  112  Fed. 
127,  per  Aldrich,  J.,  "  or,  as  otherwise  stated, 
unless  plain  and  manifest  error  appears,"  he 
continued. 

While  the  presumption  is  that  all  facts 
necessary  to  a  decree  were  found  by  the  court 
below,  in  the  absence  of  circumstances  show- 
ing the  contrary,  the  appellate  court  is  not 
aided  in  consideration  of  the  case  by  the 
weight  which  ordinarily  attaches  to  findings 
of  the  court  below  if  there  are  no  express 
findings  stated  in  such  a  way  as  to  mi^e  it 
clear  that  they  were  distinct  findings  upon 
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questions  of  faet.  Bttrleiffh  v.  Foreman,  (G. 
0.  K  iBt  Cir.  1904)  180  Fed.  13,  raversing  a 
decree  adjudffing  that  certain  property  con- 
stituted assets  of  the  bankrupt's  estate,  it 
appearing  that  the  conclusions  of  the  court 
below  were  reached  "upon  general  reasoning 
in  respect  to  law  and  fact." 

An  appeal  will  be  diamiasad  by  the  court 
of  its  own  motion  if  it  appears  that  the  order 
or  judgment  was  not  one  from  which  an  ap- 
peal would  lie.  Brady  v.  Bernard,  (C.  C.  A. 
«th  Cir.  1909)  170  Fed.  676,  579;  Ohio  Vall^ 
Bank  Co.  v.  Switzer,  (C.  C.  A.  6th  Cir.  1907) 
163  Fed.  362. 

Where  an  appeal  is  taken  to  the  Circuit 
Court  of  Appeals  from  an  order  which  is  not 
appealable,  but  subject  to  review  only  on 
petition  to  revise,  the  appeal  should  be  dis- 
missed. Chicago  First  Nat.  Bank  r.  Chicago 
Title,  etc.,  Co.,  <1906)  198  U.  S.  280,  25  8. 
Ct.  693,  49  U.  8.  (L.  ed.)   1151. 

Where  the  record  on  appeal  from  an  order 
allowing  a  claim  was  not  filed  within  the 
time  allowed  by  law,  and  no  motion  to  extend 
the  time  had  been  made  within  that  period, 
the  appeal  was  dismissed  on  motion,  /n  ra 
Alden  Electric  Co.,  (C.  C.  A.  7th  Cir.  1903) 
123  Fed.  415. 

"Appeals  will  not  be  entertained  to  argue 
moot  questions  only."  In  re  Berkebile,  <C. 
C.  A.  2d  Cir.  1906)  144  Fed.  577,  dismissing 
an  appeal  for  that  reason. 

Where,  pending  an  appeal  from  an  order 
dismissing  a  petition  in  involuntary  bank- 
ruptcy, the  defendants  were  adjudicated 
bankrupts  in  another  district,  the  appeal 
will  be  dismissed,  since  under  general  order 
ano.  6,  1  Fed  Stat.  Annot.  607,  the  court 
making  the  first  adjudication  has  exclusive 
jurisdiction,  and  the  questions  involved  in 
the  appeal  have  therefore  become  academic; 
and  especially  where  such  questions  relate  to 
an  alleged  preferential  transfer  of  property, 
charged  as  an  act  of  bankruptcy,  which  may 
again  come  before  the  court  in  a  suit  by  the 
trustee  against  the  transferee.  In  re  Sears, 
(C.  C.  A.  2d  Cir.  1904)    128  Fed.  276. 

Where,  on  a  former  appeal,  it  was  deter- 
mined that  if  the  alleged  bankrupt  com- 
mitted the  acts  of  bankruptcy  in  question 
while  insane  the  adjudication  was  wrong,  but 
if  the  acts  were  committed  while  sane  it  was 
proper  to  continue  the  case,  though  the  bank- 
rupt subsequently  became  insane,  and  the 
case  was  remanded  to  give  the  petitioning 
creditors  an  opportunity  to  rebut  the  pre- 
sjimption   of  insanity  arising  from   the   in- 


quisition, and  on  such  hearing  a  number  of 
witnesses  testified  that  he  was  sane  when 
the  acts  of  bankruptcy  were  committed,  and 
no  evidence  to  the  contrary  was  ofiTered  by 
the  bankrupt's  committee,  a  further  appeal 
by  such  committee,  raising  the  same  question 
previously  determined,  was  dismiss^  as 
frivolous  and  taken  for  delay.  In  re  Kehler, 
(C.  C.  A.  2d  Cir!  1908)   162  Fed.  674. 

Appeal  taken  on  erroneoue  theory.  —  An 
appeal  taken  on  the  erroneous  supposition 
that  the  order  was  appealable  under  section 
25a  (3)  will  not  be  dismissed  if  the  order 
was  appealable  as  a  "  controversy "  under 
section  24a.  Liddon  v.  Smith,  (CCA.  5th 
Cir.  1905)  135  Fed.  43. 

Seraraal  and  remand.  —  Where  an  order 
denying  a  discharge  was  reversed  on  appeal 
the  court  below  was  instructed  to  sustain 
the  bankrupt's  exceptions  to  the  master's  re- 
port against  his  petition  for  discharge,  and 
to  grant  the  discharge;  this  courts  being- 
deemed  more  equitable,  under  all  the  cir- 
cumstances, than  to  leave  the  question  of  dis- 
charge open  to  a  new  inquiry.  Vehon  v.  Ull- 
man,  (C  C  A.  7th  Cir.  1906)   147  Fed.  694. 

Mandate  and  proceedingi  thereon.  —  The 
District  Court  is  a  mere  instrument  to  make 
effectual  the  mandate  sent  down  by  the  Cir- 
cuit Court  of  Appeals,  which  must  be  carried 
into  effect  without  any  limitation  whatever. 
In  re  Hudson  River  Electric  Co.,  (N.  D.  N. 
Y.  1911)  184  Fed.  970,  where  the  Circuit 
Court  of  Appeals  having  afilrmed  an  order 
dismissing  a  petition  in  involuntary  bank- 
ruptcy, the  petitioner  moved  in  the  District 
Court  to  insert  in  the  order  entered  on  the 
mandate  a  provision  that  it  should  not  be 
prejudicial  to  his  right  to  apply  to  the  Su- 
preme Court  for  a  writ  of  certiorari  to  re- 
view the  order;  the  motion  was  denied. 

Costs.  —  Appeals  are  not  now  allowed  in 
forma  pauperis^  much  less  ought  the  court 
to  allow  a  bankrupt's  appeal  to  foe  financed 
by  means  to  be  supplied  out  of  a  fund  which 
it  may  ultimately  be  held  ought  to  go  to  the 
benefit  of  creditors.  Hence,  where  the  bank- 
rupt appealed  from  an  involuntary  adjudica- 
tion, he  was  not  entitled  to  an  order  requir- 
ing a  receiver  of  his  property  to  pay  the  costs 
of  the  transcript  and  the  printing  of  the  rec- 
ord out  of  the  proceeds  of  the  estate  in  his 
hands  because  the  appellant  was  without  the 
means  required  for  that  purpose.  Herman 
Keck  Mfg.  Co.  v,  Lorsch,  (C.  C  A.  6th  (^, 
1910)  179  Fed.  485. 


(1)  [From  jvdcpneni  granting  or  denying  adjudication.']  from  a  judgment 
adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt;  [(1898)  SO  Stat, 
L.  66S.] 


An  order  diamiasing  a  petition  in  inTolim- 
tary  bankruptcy  is  a  judgment  refusing  to 
make  an  adjudication  and  appealable  under 
this  clause.  Stevens  v.  Nave-McCord  Mer- 
cantile Co.,  (C.  C.  A.  8th  Cir.  1906)  150  Fed. 
71,  where  the  court  said:  "A  decision  which 
finally  determines  the  rights  of  parties  to  se- 
cure in  that  suit  the  relief  they  seek  is  a 
'final  decision '  within  the  meaning  of  that 


term  in  the  Act  creating  the  Circuit  Courts 
of  Appeals,  although  it  is  not  a  decision  ol 
the  merits  of  the  case  and  does  not  bai 
another  suit  or  proceeding  for  the  same 
cause.  It  is  a  final  adjudication  of  the  par- 
ticular case,  and  that  is  sufficient  to  vest  in 
the  defeated  parties  the  right  of  review "  hj 
appeal. 
Refusal  to  set  aside  adjudication. — An  or* 
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der  or  judgment  overruling  a  motion  to  set 
aside  a  judgment  of  adjudication  of  bank- 
ruptcy is  not  appealable.  Brady  t.  Bernard, 
(C.  C.  A.  6th  Cir.  1909)  170  Fed.  676. 

Thft  appeal  from  an  adjudication  should 
not  be  taken  to  the  Supreme  Court,  but  only 
to  th«  Circuit  Court  of  Appeals,  if  it  does 
not  involve  a  question  of  jurisdiction  of  the 
District  Court  within  the  cases  cited  supra, 
p.  603,  in  note  to  section  24a.  Exploration 
Mercantile  Co.  v.  Pacific  Hardware,  etc.,  Co., 
(C.  C.  A.  9th  Cir.  1910)  177  Fed.  826; 
Columbia  Ironworks  v.  National  Lead  Oo., 
(6th  Cir.  1904)   127  Fed.  99,  62  C.  C.  A.  99. 

Where  gueatUm  of  jurisdiction  of  the  Dis- 
trict Court  is  claimed  to  be  in  issue,  see 
supra,  note  to  section  24a,  p.  603. 

Appeal  or  petition  for  revision.  —  A  judg- 
ment of  adjudication  is  appealable,  even 
though  it  might  be  reviewable  in  matter  of 
law  on  petition  for  revision.  C.  C.  Taft  Co. 
V.  Century  Sav.  Bank,  (C.  C.  A.  8th  Cir. 
1906)  141  Fed.  369.  But  see  as  to  exclusive- 
ness  of  remedies  note  to  sec.  246,  supra,  p.  611. 

Writ  of  error  or  appeaL  —  The  distinction 
between  a  writ  of  error  which  brings  up  mat- 
ter of  law  only,  and  an  appeal,  which,  unless 
expressly  restricted,  brings  up  both  law  and 
fact,  has  always  been  observed  by  the  fed* 
eral  Supreme  Court,  and  been  recognized  by 
the  legislation  of  Congress  from  the  founda- 
tion of  the  government.  Elliott  v,  Toeppner, 
(1902)  187  U.  S.  327,  23  S.  Ct.  133,  136, 
47  U.  S.  (L.  ed.)  200,  per  Chief  Justice 
Fuller.  And  the  Constitution  provides  that 
"no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United 
States,  than  aocordinff  to  the  rules  of  the 
common  law."  Seventh  Amendment  to  Con- 
stitution, 8  Fed.  Stat.  Annot.  370.  Hence  a 
judgment  that  a  defendant  is  or  is  not  a 
bankrupt,  entered  by  a  federal  District  Court 
pursuant  te  a  verdict  of  a  jury  on  a  trial 
under  section  19  of  the  Bankruptcy  Act, 
supra,  p.  686,  is  not  appealable  to  the  Cir- 
cuit Court  of  Appeals,  and  can  be  reviewed 
for  alleged  errors  of  the  court  on  the  trial 
only  by  a  writ  of  error  accompanied  by  a 
bill  of  exoeptioK  Elliott  17.  Toeppner,  (1902) 
187  U.  S.  327,  23  S.  Ct.  133,  47  U.  S.  (L. 
ed.)  200;  Duncan  v,  Landis,  (C.  C.  A.  3d 
Cir.  1901)  106  Fed.  839;  In  re  Neasmith, 
(6th  Cir.  1906)  147  Fed.  160,  77  C.  C.  A. 
402;  Lennox  v.  Allen-Lane  C6.,  (C.  C.  A. 
Ist  Oir.  1908)  167  Fed.  114;  Exploration 
Mercantile  Co.  v.  Pacific  Hardware,  etc.,  Co., 
(C.  C.  A.  9th  Cir.  1910)  177  Fed.  826  (writ 
of  error  to  review  a  judgment  of  adjudica- 
tion on  a  jury  trial) . 


The  provision  in  section  25a  ( I ) .  authoriz- 
ing an  appeal  "  from  a  judgment  adjudging  or 
refusing  to  adjudge  the  defendant  a  bank- 
rupt," applies  only  to  judgments  when  trial 
by  jury  is  not  demanded  and  the  court  of 
bankruptcy  proceeds  on  its  own  findings  of 
fact.  Elliott  r.  Toeppner,  (1902)  187  U.  S. 
327,  23  S.  Ct.  133,  47  U.  S.  (L.  ed.)  200. 

A  writ  of  error  to  review  the  judgment 
just  mentioned   is   of   adjudication   after   a 

J'ury  trial  demanded  as  of  right,  authorized 
)j  the  Circuit  Court  of  Appeals  Act  of 
March  3,  1891,  ch.  617,  sec.  6,  26  Stat.  L. 
828,  4  Fed.  Stat.  Annot.  409  (now  embodied 
in  Judicial  Code,  sec.  128,  ante,  p.  196,  title 
JUDiciART,  in  this  Supplement),  in  connection 
with  section  24a  of  the  Bankrupt  Act,  supra, 
p.  603.  Duncan  v.  Landis,  (C.  C.  A.  3d  Cir. 
1901)    106  Fed.  839. 

Under  the  Bankruptcy  Act  of  1867  it  was 
also  held  that  a  writ  of  error  is  the  proper 
remedy  in  such  a  case.  Knickerbocker  Ins. 
Co.  17.  Comstock,  (1872)  16  Wall.  268,  21 
U.  S.  (L.  ed.)  493. 

An  adjudication  of  hahhruptoy  without  a 
jury  trial  is  reviewable  only  by  appeal  and 
not  by  a  writ  of  error.  Lockman  17.  Lang, 
(C.  C.  A.  6th  Cir.  1903)  128  Fed.  279.  See 
also  Lockman  17.  Lang,  (C.  C.  A.  8th  Cir. 
1904)   132  Fed.  1. 

Appeal  and  not  a  writ  of  error  is  the 
proper  remedy  for  appellate  review  by  a 
bankrupt  of  an  order  of  adjudication  upon 
the  advisory  verdict  of  a  jury  upon  issues 
submitted  in  the  exercise  of  the  court's  dis- 
cretion. In  re  Neasmith,  (6th  Cir.  1906)  147 
Fed.  160,  77  C.  C.  A..  402;  Oil  Well  Supply 
Co.  r.  Hall,  (C.  C.  A.  4th  dr.  1904)  128  Fed. 
876. 

"  The  practice  of  taking  an  appeal  and  a 
writ  of  error  to  review  the  same  adjudica- 
tions 18  not  only  permissible,  but  commend- 
able, in  cases  in  which  counsel  have  just  rea- 
son to  doubt  which  is  the  proper  proceeding 
to  give  jurisdiction  to  the  Appellate  Court. 
In  such  cases  the  reviewing  court  will  con- 
sider both  proceedings,  will  dismiss  that  one 
which  is  ineffective,  and  will  review  the  rul- 
ings of  the  court 'below  in  accordance  with 
the  rules  of  the  method  applicable  to  the  na- 
ture of  the  case  before  it."  Lockman  17. 
Lang,  (C.  C.  A.  8th  Cir.  1904)   132  Fed.  1. 

Both  an  appeal  and  a  writ  of  error  were 
taken  from  an  adjudication  which  followed 
the  verdict  of  a  jury  in  Lennox  v.  Allen- 
Lane  Co.,  (C.  C.  A.  7th  Cir.  1908)  167  Fed. 
114,  the  court  dismissing  the  appeal. 

Other  matters  of  appellate  procedure,  see 
the  first  note  to  section  25a,  supra,  p.  623. 


(2)   ^From  grant  or  denial  of  discharge.']  from  a  judgment  granting  or 
denying  a  discharge;  and  [(1898)  SO  Stat.  L.  66S.] 


Judgment  on  composition.  —  A  judgment 
confirming  a  composition  is  appealable  as  a 
judgment  granting  a  discharge,  /n  re  Friend, 
(C.  C.  A.  7th  Cir.  1905)  134  Fed.  778;  U. 
S.  V.  Hammond,  (C.  C.  A.  6th  Cir.  1900)  104 
Fed.  862. 

The  bankrupt  has  an  equal  right  to  appeal 
from  a  judgment  refusing  confirmation.    U. 
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S.  V.  Hammond,  (C.  C.  A.  6th  Cir.  1900) 
104  Fed.  862;  Adler  v,  Jones,  (C.  C.  A.  6th 
Oir.  1901)  109  Fed.  967.  Contra,  Ross  v. 
Saunders,  (C.  C.  A.  1st  Cir.  1901)  106  Fed. 
916. 

An  order  dismissing  an  application  for  dis- 
charge for  want  of  prosecution,  after  so  long 
a    time    had    elapsed    that    the    application 
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could  not  be  reviewed,  is  appealable  as  a 
judgment  denying  a  discbarge.  In  re  Kuffltr, 
(C.  C.  A.  2d  Cir.  1903)   127  Fed.  126. 

Whether  an  order  diamlssing  a  petition  to 
revoke  a  discharge  la  appealaUe  as  an  order 
granting  a  discbarge  was  expressly  left  un- 
decided, tbe  court  finding  no  authorities  on 
the  point,  in  Thompson  v,  Mauzy,  (C.  C.  A. 
4tb  Cir.  1909)   174  Fed.  611. 

Entry  of  order.  —  An  honest  bankrupt's 
right  to  a  discharge  is  to  be  jealously  pro- 
tected,  and   where  petitioners   were  adjudi- 


cated bankrupts  Sept.  9,  1904,  and  applied 
for  their  discbarge  June  7th  following, 
which  application  was  dismissed  for  a  tech- 
nical error  Sept.  13,  1905,  but  no  order  was 
entered  on  the  judge's  memorandum,  and 
new  proceedings  were  instituted,  in  which 
the  former  denial  was  pleaded  as  ret  adju- 
dicata,  the  bankrupts  were  still  entitled  to 
have  an  order  entered  on  the  prior  deeision 
and  to  appeal  therefrom  under  section  25a 
(2).  In  re  Elkind,  (C.  0.  A.  2d  Cir.  1909) 
176  Fed.  64. 


(3)  IFram  allowance  or  rejection  of  clainu'}  from  a  judgment  allowing  or 
rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.  l{1898)  SO  Stat  L, 
66S.li 

$600  of  such  claim  was  disallowed,  the  state 
was  entitled  to  appeal  from  such  disallow- 
ance under  section  26a  (3).  Jn  re  Cos- 
mopolitan Power  Co.,  (7th  Cir.  1906)  137 
Fed.  868,  70  C.  C.  A.  388,  reversed  on  the 
merits,  9uh  nom.  New  Jersey  v,  Anderson, 
(1906)  203  U.  S.  483,  27  S.  Ct.  137,  61  U. 
S.  (L.  ed.)  284. 

Denial  of  buslaeM  homestead  exemption. 
—  Where,  in  a  proceeding  to  determine  a 
bankrupt's  homestead  exemption,  the  cred- 
itor secured  by  a  deed  of  trust  of  property, 
claimed  by  the  bankrupt  as  a  business  home 
stead,  intervened,  on  the  ground  that  the 
bankrupt  was  not  entitied  to  a  business 
homestead  exemption,  and  prayed  that  all 
the  property  covered  by  the  deed  of  trust  be 
adjudged  subject  thereto  and  be  ordered  sold 
to  satisfy  the  debt,  which  exceeded  $2,000,  a 
judgment  of  the  district  judge  reversing  a 
referee's  decision  and  holding  that  the  bank- 
rupt was  not  entitled  to  a  business  home- 
stead, and  directing  that  the  property  cov- 
ered by  the  deed  should  be  applied  to  \U 
satisfaction,  was  applicable  under  section 
26a  (3).  Burow  i?.  Grand  Lodge,  etc.,  (C. 
C.  A.  6th  Cir.  1906)  133  Fed.  708,  distin- 
guishing In  re  Whitener,  (6th  Cir.  1900)  105 
Fed.  180,  44  C.  C.  A.  434. 

An  order  allowing  expenses  incurred  by  a 
bankrupt's  trustee  for  counsel  fees  is  not  ap- 
pealable. Davidson  v,  Friedman,  (C.  C.  A. 
6th  Cir.  1906)   140  Fed.  863. 

An  order  passing  upon  a  creditor's  daim 
for  the  allowance  of  counsel  fees  and  ex- 
penses incurred  in  contesting  claims  and 
prosecutiuff  suits  on  behalf  of  the  estate  is 
not  appealable.  Ohio  Valley  Bank  Co.  r. 
Switzer,  (C.  C.  A.  6th  Cir.  1907)  153  Fed. 
362. 

Orders  of  miscellaneous  character.  — A 
judgment  is  appealable  as  one  rejecting  a 
claim  where  a  referee's  order  disallowing  a 
claim  "as  the  proof  now  stands"  was  ap- 
proved and  affirmed  by  the  bankruptcy  court. 
Hiscock  V,  Varick  Bank,  (1907)  206  U.  S. 
28,  27  S.  Ct.  681,  61  U.  S.  (L.  ed.)  945, 
affirming  (2d  Cir.  1906)  144  Fed.  818,  75  G. 
C.  A.  648,  which  reversed  (N.  D.  N.  Y.  1905) 
134  Fed.  101. 

Where  the  creditor  of  a  bankrupt,  after  the 
filing  of  the  petition,  sold  securities  which  it 
held,  credited  the  proceeds  on  its  debt,  aod 
filed  a  claim  for  toe  balance  due,  an  order 


For  matters  of  appellate  procedure  see  the 
first  note  to  section  26a,  supra,  p.  623. 

''That  'claim,'  as  used  here,  means  a 
'debt*  is  settled  by  Holden  v,  Stratton, 
(1903)  191  U.  S.  116,  118,  24  8.  Ct.  46,  48 
U.  S.  (L.  ed.)  116,  where  it  was  said  by 
Chief  Justice  Fuller  that  'while  the  word 
"  claim  "  is  used  in  its  signification  of  the 
demand  or  assertion  of  a  right  in  subdi- 
vision 11  of  section  2,  in  respect  of  all 
claims  of  bankrupts  to  their  exemptions,  it 
is  also  used  in  many  parts  of  the  act,  and, 
as  we  think,  in  section  26,  as  referring  to 
debts  .  .  .  presented  for  proof  against  es- 
tates in  bankruptcy.' "  In  re  Mueller,  (C. 
C.  A.  6th  Cir.  1905)    136  Fed.  711,  714. 

V^ere  a  creditor  asserts  both  a  debt  and  a 
lien  to  secure  the  same,  the  procedure  as  to 
the  debt  or  claim  governs,  with  incidental 
right  to  determine  the  validity  and  priority 
of  the  lien  asserted,  and  a  judgment  in  his 
favor  is  appealable  by  the  trustee  under 
section  26a  (3),  although  the  latter  makes 
no  objection  to  the  amount  found  due,  and 
only  seeks  by  his  appeal  to  further  contest 
the  right  to  the  security  asserted.  Coder  v. 
Arts,  (1909)  213  U.  S.  223,  29  S.  Ct.  436, 
63  U.  S.  (L.  ed.)  772. 

An  order  disallowing  a  claim  for  voting 
purposes  in  the  selection  of  a  trustee  in  bank- 
ruptcy, "without  prejudice  to  the  claimant's 
right  to  present  the  claim  hereafter,"  is  not 
appealable,  and  is  reviewable  only  on  a  pe- 
tition for  revision.  Duryea  Power  Co.  t?. 
Sternbergh,  (1910)  218  U.  S.  299,  31  S.  Ct. 
26,  64U.  S.  (L.  ed.)  1047. 

Disallowing  priority.  —  Where  a  claim  of 
debt  is  allowed,  an  order  disallowing  prior- 
ity to  it  is  not  appealable.  In  re  Doran, 
(C.  C.  A.  6th  Cir.  1907)   154  Fed.  467. 

And  an  order  allowing  a  claim  as  a  gen- 
eral debt,  but  disallowing  in  part  a  claim  of 
the  creditor  to  priority  as  a  lien  holder,  is 
not  appealable.  Gaudette  v.  Graham,  (C. 
C.  A.  9th  Cir.  1908)   164  ^ed.  311. 

"But  where  the  appeal  is  from  a  judg- 
ment allowing  or  disallowing  a  debt,  any 
question  of  lien  or  priority  of  the  debt,  if 
allowed,  may  be  considered  upon  the  appeal 
as  an  incident  of  the  debt."  In  re  Mueller, 
(C.  C.  A.  6th  Cir.  1905)   136  Fed.  711,  714. 

Claim  for  franchise  tax.  —  Where  a  state 
filed  a  claim  against  a  bankrupt  corporation 
for  an  alleged  franchise  tax,  and  more  than 


684 


•m.  S5  a  (S). 


BANKRUPTCY. 


ftoe.  S5  %  (S). 


disallowing  such  claim  and  directing  a  resale 
of  the  securities  at  pu-blic  auction  was  one 
rejecting  the  claim  and  appealable.  In  re 
Mertens,  (2d  Cir.  1906)  144  Fed.  818,  75 
C.  C.  A.  648,  affirmed  (1907)  206  U.  S.  28, 
27  S.  Ot.  681,  51  U.  S.  (L.  ed.)   945. 

Where  a  creditor  holding  a  note  given  by 
a  bankrupt  firm  and  signed  as  surety  by  a 
member  of  the  firm,  also  bankrupt,  proved  the 
deibt  against  the  firm  estate  and  also  filed  it 
as  an  indiyidual  debt  against  the  estate  of 
the  surety,  the  only  question  determined  by 
an  order  allowing  such  claim  was  that  it 
was  a  provable  debt  against  the  individual 
estate,  and  the  order  was  appealable,  the 
amount  allowed  being  over  $500.  In  re 
Mueller,  (C.  G.  A.  6th  Cir.  1905)  135  Fed. 
711. 

An  order  denying  to  a  creditor  of  a  part- 
nership the  right  of  participation  in  the  in- 
dividual assets  of  a  oankrupt  partner  until 
the  individual  creditors  were  first  paid  is 
not  a  rejection  of  the  debt  claimed  and  is 
not  appealable.  Euclid  Nat.  Bank  v.  Union 
Trust,  etc.,  Co.,  (C.  C.  A.  4th  Cir.  1906)  149 
Fed.  975,  certioraH  denied  (1906)  205  U.  S. 
547,  27  S.  Ct.  793,  51  U.  S.   (L.  ed.)  924. 

Where  an  order  of  sale  recognized  and  ad- 
judicated the  validity  and  amount  due  on 
mortgages  as  incidental  to  the  necessary  sale 
of  the  property  free  and  clear  of  all  incum- 
brances, "  it  is  doubtful  if  such  recognition 
was  such  an  allowance  of  a  claim  as  would 


entitle  any  party  not  adversely  affected  to 
appeal  therefrom."  Schuler  v.  Hassinger, 
(C.  C.  A.  5th  Cir.  1910)   177  Fed.  119. 

An  order  denying  a  petition  for  rehearing 
is  not  appealable.  Morgan  v.  Benedum,  (C. 
C.  A.  4th  Cir.  1907)  157  Fed.  232.  See  also 
Conboy  r.  Jersey  City  First  Nat,  Bank, 
(1906)  203  U.  S.  141,  27  S.  Ct.  50,  51  U.  S. 
(L.  ed.)    128. 

Limitation  as  to  amount.  —  "The  purpose 
of  the  Congress  in  restricting  the  right  of 
appeal  was  evidently  to  avoid  inconvenience, 
delay,  and  expense  to  claimants  and  bank- 
rupt estates  which  would  be  disproportion- 
ate to  the  amount  in  controversy.  When 
read  with  due  regard  to  this  purpose,  the  re- 
striction plainly  has  reference,  not  to  the 
amount  of  the  original  claim,  but  to  the 
amount  of  the  allowance  or  rejection;  that 
is,  to  the  amount  which  will  be  put  in  con- 
troversy by  the  appeal."  Per  Van  Devanter, 
J.,  in  Gray  v.  Grand  Forks  Mercantile  Co., 
(C.  C.  A.  8th  Cir.  1905)  138  Fed.  344,  stat- 
ing, however,  that  where  the  trustee  in  bank- 
ruptcy is  given  or  refused  credit  for  differ- 
ent payments  aggregating  $500  or  over, 
claimed  to  have  £een  actuallv  made  by  him 
in  the  due  administration  of  the  estate,  he 
would  be  the  creditor  or  claimant,  the  dif- 
ferent payments  would  be  only  items  of  a 
single  debt  or  claim,  and  the  order  of  allow- 
ance or  rejection  would  be  appealable. 


[Time  for  talcing  appeal  —  hearing.']  Such  appeal  shall  be  taken  within 
ten  days  after  the  judgment  appealed  from  has  been  rendered,  and  may  be 
heard  and  determined  by  the  appellate  court  in  term  or  vacation,  as  the  case 
may  be.   l{1898)  SO  Stat.  L.  663.] 


The  time  limit  in  this  paragraph  applies 
only  to  the  three  judgments  specifically  men- 
tioned in  the  preceding  part  of  the  section, 
and  the  time  limit  for  appeal  from  other 
judgments  is  six  months,  as  provided  in  the 
Circuit  Court  of  Appeals  Act  of  1891,  ch. 
517,  sec.  11,  26  Stat.  L.  829,  4  Fed.  Stat. 
Annot.  428.  Brady  v,  Bernard,  (C.  C.  A. 
6th  Cir.  1909)  170  Fed.  676,  579.  And  see 
supra,  p.  603,  note  to  section  24a. 

If  an  order  dismissing  a  petition  to  revoke 
a  discharge  is  appealable  under  section  25a 
(2),  the  appeal  must  be  dismissed  for  want 
of  jurisdiction  unless  it  is  taken  within  ten 
days.  Thompson  v.  Mauzy,  (C.  C.  A.  4th 
Cir.  1909)   174  Fed.  611. 

Where  a  creditor's  claim  was  disallowed, 
and  the  question  of  its  preference  also  de- 
cided against  him,  it  was  held  that  his  ap- 
peal was  governed  by  the  ten  days  limitation, 
and  not  by  the  limitation  of  six  months 
applicable  to  appeals  by  adverse  claimants 
in  "controversies  arising  in  bankruptcy  pro- 
ceedings." Kenova  L.  &  T.  Co.  r.  Graham, 
(C.  C.  A.  4th  Cir.  1906)   135  Fed.  717. 

Nonenwneraied  judgments  *' in  bankruptcy 
proeeedinga,"  —  If  there  be  any  appealable 
orders  or  decrees  of  the  District  Court  "in 
bankruptcy  proceedings  **  that  are  not  "  con- 
troversies arising  in  bankruptcy  proceedings  " 
under  section  24a,  nor  enumerated  as  appeal- 
able under  section  26a,  an  appeal  therefrom 


will  not  be  controlled  by  the  limitation  of 
ten  days  for  appeals  from  enumerated  judg- 
ments, but  may  be  taken  within  the  same 
period  as  other  appeals  to  the  Circuit  Court 
of  Appeals  from  that  court;  that  is  to  say, 
"  within  six  months  after  the  entry  of  the 
order,  judgment,  or  decree  sought  to  be  re- 
ceived," as  provided  in  the  Circuit  C!6urt  of 
Appeals  Act  of  March  3,  1891,  ch.  517,  sec.  11, 
26  Stat.  L.  829,  4  Fed.  Stat.  Annot.  428. 
Per  Sanford,  J.,  in  Brady  v.  Bernard,  (C.  C. 
A.  6th  Cir.  1909)  170  Fed.  576,  579;  per 
Caldwell,  J.,  in  Steele  v.  Buel,  (C.  C.  A.  8th 
Cir.  1900)  104  Fed.  968,  sustaining  a  bank- 
rupt's appeal,  within  six  months,  from  an 
order  denying  his  claim  to  exemption  of  cer- 
tain insurance  policies  and  their  cash  value. 

Allowance  of  an  appeal  after  expiration  of 
the  time  limited  has  no  efficacy  to  prevent 
dismissal  of  the  appeal  on  motion.  Brady  v, 
Bernard,  (C.  C.  A.  6th  Cir.  1909)  170  Fed. 
576,  578. 

Judgment  *' rendered.**  >- Statutes  limiting 
a  stated  period  for  appeal  after  a  judgment 
has  been  "rendered"  are  usually  construed 
as  meaning  from  the  date  of  the  decision  by 
the  court,  and  not  from  the  date  of  its  subse- 
quent entry  in  the  journal,  or  signing  by  the 
judge;  and  if  the  time  for  appeal  is  sus- 
pended during  the  pendency  of  a  petition  for 
rehearing  (see  infra,  this  note),  it  will  begin 
to  run  when  a  decfsion  denying  the  petition 
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M  rendered,  although  the  dfci^ion  be  actually 
entered  at  a  later  date.  In  re  McOall,  (0. 
C.  A.  6th  Cir.  1906)  U5  Fed.  898,  902. 

Presumptively,  however,  an  unannounced 
judgment  is  not  "  rendered  "  when  the  judge 
signs  it  under  a  given  date,  but  only  until 
it  is  handed  to  the  clerk  and  filed  by  him. 
Peterson  t?.  Nash,  (C.  C.  A.  8th  Gir.  1901) 
112  Fed.  311,  in  which  case  there  was  an 
interval  of  two  days  between  the  date  of  an 
appealable  order  and  the  date  of  filing,  the 
appeal  having  been  taken  within  ten  days 
of  the  latter  date  but  more  than  ten  days 
from  the  former.  The  record  failed  to  dis- 
close where  the  signed  order  was  during  the 
two  days.  The  court  presumed  it  was  in  the 
judge's  possession  '^  unannounced  and  un- 
published and  still  subject  to  his  considera- 
tion and  determination,"  and  *'  in  the  ab- 
sence of  a  showing  to  the  contrary"  denied 
a  motion  to  dismiss  the  appeal. 

Where  the  judge  filed  an  opinion,  the  time 
for  appeal  did  not  begin  to  run  until  his  con- 
clusion was  placed  in  the  form  of  a  judg- 
ment and  entered  as  such.  Rush  t?.  Lake, 
(C.  C.  A.  9th  Cir.  1903)  122  Fed.  661,  cer- 
tiorari denied  <1903)  191  U.  S.  571,  24  S. 
Gt.  843,  48  U.  S.  (L.  ed.)  307.  See  also 
In  re  Elkind,  (O.  C.  A.  2d  Cir.  1909)  175 
Fed.  64. 

If,  in  a  given  case,  an  order  denying  a 
motion  to  set  aside  a  judgment  would  be 
appealable,  the  time  for  appeal  would  begin 
to  run  from  the  entry  of  the  order  and  not 
from  the  entry  of  the  original  judgment. 
Brady  i?.  Bernard,  (C.  C.  A.  6th  Cir.  1909) 
170  Fed.  676,  579. 

Effect  of  proceedings  lor  rehearing.  —  For 
evident  reasons  this  topic  is  here  considered 
in  connection  with  cases  where  the  same 
question  arose  under  section  256. 

If  a  party  subject  to  the  limitation  of 
thirty  days  for  appeals  to  the  Supreme 
Court  from  a  Circuit  Court  of  Appeals  (see 
infra,  p.  638,  note  to  sec.  256),  suffers  the 
time  to  elapse  without  filing  a  petition  for  re- 
hearing, his  right  of  appeai!  expires  and  can- 
not be  resuscitated  by  merely  filing  a  peti- 
tion for  rehearing.  Conboy  v.  Jersey  City 
First  Nat.  Bank,  (1906)  203  U.  S.  141,  27  S. 
Ct.  60,  61  U.  S.  (L.  ed.)  128;  especially  if  the 
petition  is  afterward  denied,  Conboy  r.  Jer- 
sey <J\ty  First  Nat.  Bank,  (1906)  203  U.  S. 
141,  27  S.  Ot.  50,  51  U.  S.  (i;..  ed.)  128;  Mor- 
gan I?.  Benedum,  (C.  C.  A.  4th  Cir.  1907) 
157  Fed.  232;  even  though  the  term  of  court 
has  not  expired  and  by  its  rules  of  practice 
petitions  for  rehearing  may  be  presented  at 
any  time  during  the  term,  Conboy  r.  Jersey 
City  First  Nat.  Bank,  (1908)  203  U.  S.  141, 
27  S.  Ct.  60,  51  U.  S.  (L.  ed.)  128,  dismiss- 
ing an  appeal  from  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit. 

Whether  the  'Circuit  Court  of  Appeals  has 
power  to  grant  a  rehearing  after  the  lapse 
of  thirty  days  from  an  appealable  judgment, 
in  view  of  the  terms  and  spirit  of  the  Bank- 
ruptcy Act,  even  though  the  term  of  the 
court  has  not  expired,  and  the  effect  of 
granting  it  in  restoring  the  right  to  appeal, 
were  questions  expressly  left  undecided  by 
the  Supreme  Court.     Conboy  v.  Jersey  City 


First  Nat.   Bank,    (1906)    203  U.   S.    141,  27 
S.  Ct.  50,  51  U.  S.  (L.  ed.)   128. 

But  hince  the  decision  in  the  Supreme 
Court  case  last  above  cited,  as  well  as  be- 
fore, it  has  been  expressly  held  in  other  fed- 
eral courts  that  the  bankruptcy  court  has 
sufficient  control  of  any  order  so  that,  in  the 
exercise  of  a  sound  judicial  discretion,  it 
may  set  aside  the  order  even  after  the  ex- 
piration of  the  time  for  appeal,  whereupon 
the  right  of  appeal  is  revived.  Per  Evans,  J., 
in  West  r.  McLaughlin,  (C.  C.  A.  6th  Cir. 
1908)  162  Fed.  124,  126,  citing  In  re  Ives, 
(6th  Cir.  1902)  113  Fed.  911,  51  C.  C.  A. 
541,  as  "so  decided  upon  a  kindred  proposi- 
tion." Per  contra,  m  Brady  v.  Bernard, 
(C.  C.  A.  6th  Cir.  1909)  170  Fed.  576,  where 
a  petition  to  set  aside  an  adjudication  of 
bankruptcy  was  filed  more  than  ten  days 
after  the  adjudication  was  entered,  and  the 
petition  was  afterward  denied,  an  appeal 
from  the  original  judgment  of  adjudication 
was  dismissed.  So  in  In  re  Berkebile,  (C.  C. 
A.  2d  Cir.  1906)  144  Fed.  577,  where  an 
adjudication  of  bankruptcy  was  entered,  and 
9  few  days  thereafter  an  alias  adjudication 
to  precisely  the  same  effect  and  without 
vacating  the  prior  adjudication,  it  was  held 
that  this  subsequent  entry  did  not  extend 
the  time  for  appeal  from  the  original  adju- 
dication. And  in  In  re  Brown,  (C.  C.  A. 
2d  Cir.  1909)  174  Fed.  339,  the  court  said 
arguendo :  "  It  is  well  settled  tluit  this 
statutory  limitation  [of  ten  days]  cannot  be 
enlarged  either  by  the  bankruptcy  or  by  the 
appellate  court." 

It  has  also  been  held  that  the  right  of  ap- 
peal is  revived  where  a  rehearing  is  granted 
upon  petition  filed  after  the  time  for  appeal 
has  expired,  but  not  for  the  mere  purpose  of 
evading  the  statutory  limitation,  and  the 
court  adheres  to  its  first  determination. 
West  V.  McLaughlin,  (C.  C.  A.  6th  Cir. 
1908)  162  Fed.  124,  a  case  of  an  appeal  from 
the  disallowance  of  a  claim,  where  Evans,  J., 
said:  "The  learned  judge  of  the  District 
Court  not  only  re-examined  the  questions  in- 
volved, but  more  elaborately  stated  his  views 
thereon.  The  fact  that  he  again  arrived  at 
the  same  conclusion  did  not  neutralize  his 
power  to  grant  the  rehearing,  though  some 
concession  to  the  supposed  hardship  of  the 
case  may  have  had  weight  with  him."  In 
In  re  Brady,  (W.  D.  Ky.  1908)  169  Fed. 
152,  the  point  was  expressly  left  undecided. 

Some  courts  have  held  that  while  the  bank- 
ruptcy court  will  not  grant  a  rehearing  upon 
the  pretense  of  reconsidering  the  merits  of 
the  case,  but  really  to  revive  the  petitioner's 
right  of  appeal  (In  re  Cirard  Qlazed  Kid 
Co.,  (E.  D.  Pa.  1904)  129  Fed.  841),  because 
that  "  would  be  the  employment  of  an  un- 
worthy fiction"  {In  re  Wright,  (D.  C.  Mass. 
1899)  96  Fed.  820),  the  court  has  a  right  to 
grant  a  rehearing  upon  a  petition  filed  avow- 
edly for  the  purpose  of  regaining  by  that 
means  a  right  of  appeal  lost  by  expiration 
of  time.  In  re  Worcester  County,  (C.  C.  A. 
1st  Cir.  1900)  102  Fed.  808,  where  it  was 
"  apparent  that  the  purpose  was  to  revive 
the  right  of  appeal;"  In  re  Wright,  (D.  C. 
Mass.   1899)    96   Fed.  820,   where  the   court 
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said  "  the  record  should  ahow  the  true  pur- 
pose for  which  the  rehearing  was  sought  and 
granted;*'  In  re  Girard  Glazed  Kid  <>).,(£. 
D.  Pa.  1004)  129  Fed.  841,  stating  that  the 
petition  ehould  set  forth  the  reasons  for  the 
failure  to  appeal  in  due  season.  In  such 
cases  as  the  last  cited  perhaps  the  petition 
must  be  filed  during  the  same  term,  as  in  In 
re  Worcester  County,  (C.  C.  A.  1st  Cir.  1900) 
102  Fed.  808,  where  the  court  said;  "We 
have  no  occasion  to  consider  whether  or  not 
the  organization  of  the  District  Court,  sit- 
ting in  bankruptcy,  is,  by  the  statute,  of  a 
continuous  nature,  so  that  according  to  the 
expressions  in  Sandusky  v,  Indianapolis  First 
Nat.  Bank,  (1874)  23  Wall.  289,  292,  293,  23 
U.  S.  (L.  ed.)  165,  and  in  Stickney  u.  Wilt, 
(1874)  23  Wall.  160,  164,  23  U.  S.  (L.  ed.) 
50,  its  proceedings  are  not  subject  to  the  ordi- 
nary rule  that  rehearings  must  be  asked  for 
at  the  term  at  which  the  judgment  is  en- 
tered." 

Courts  holding  that  they  have  power  to 
grant  a  rehearing  after  the  time  for  appeal 
hag  expired,  and  in  order  to  revive  the  right 
to  appeal,  declare  that  they  may  properly  do 
BO  when  satisfied  that  the  failure  to  appeal 
was  not  due  to  the  culpable  neglect  of  the 
party  or  his  counsel  {In  re  Wright,  (D.  C. 
Mass.  1899)  96  Fed.  820),  but  that  the  court 
"must  exercise  a  very  guarded  discretion  in 
granting"  such  a  rehearing,  and  "should 
never  do  this  unless  the  facts  in  the  case 
clearly  warrant  it."  In  re  Hudson  Clothing 
Co.,  (D.  C.  Me.  1906)  140  Fed.  49,  61,  where 
the  judge  denied  a  petition  for  rehearing  be- 
cause he  thought  the  parties  had  "acted  ad- 
visedly in  failing  to  preserve  the  record  and 
to  apply  for  an  appeal,"  and  because,  he  said, 
"  if  I  should  grant  this  rehearing  for  this 
purpose,  it  might  fairly  be  used  as  a  prece- 
dent for  such  action  in  almost  any  case  where 
a  party  had  not  taken  an  appeal  from  an  ad- 
verse decree  within  the  ten  days  allowed  by 
the  bankruptcy  statute." 

For  a  contrary  view  as  to  the  propriety  of 
granting  a  rehearing  to  restore  a  party's  right 
of  appeal,  see  W'est  v.  McLaughlin,  (C.  C. 
A.  6th  Cir.  1908)  162  Fed.  124,  where  the 
judge  who  entered  an  order,  having  at  once 
left  upon  a  vacation  trip,  was  not,  for  over 
ten  days,  within  the  reach  of  appellant's 
counsel,  who  desired  to  take  steps  for  an  ap- 
peal, but  no  reason  was  disclosed  by  the 
record  for  not  taking  other  available  steps 
for  that  purpose.  Evans,  J.,  in  the  case 
cited,  said :  "  One  purpose  which  runs  through 
the  Act  is  to  require  the  prompt  and  ex- 
peditious winding  up  of  estates,  and  the  pro- 
vision just  quoted  [limiting  ten  days  for  ap- 
peal] was  intended  to  promote  that  end. 
Notwithstanding  some  judicial  expressions 
which  possibly  favor  it  we  cannot  accept  as 
accurate  or  sustainable  the  contention  that  it 
would  not  be  an  abuse  o(  the  discretion  of 
the  court  to  set  aside  an  order  disallowing  a 
claim  for  the  sole  purpose  of  extending  the 
time  for  taking  an  appeal.  We  conceive  that 
such  a  course  would  practically  nullify  the 
wise  provision  of  the  stat/«ite.  and  go  beyond 
the  bounds  of  a  proper  di8cr<»tion," 

Where  a  petition  for  rehearing  is  filed  be- 


fore the  time  for  appeal  has  expired,  the  final' 
ity  of  the  order  or  judgment  sought  to  be 
reviewed  is  thereby  suspended,  and  the  period 
of  limitation  for  apoeal  does  not  begin  to 
run  until  the  court  disposes  of  the  petition. 
Mills  V.  Fisher,  (C.  C.  A.  6th  Cir.  1908)  169 
Fed.  897  (dietinguiehel  Cbnboy  t?.  Jersey 
City  First  Nat.  Bank,  (1906)  203  U.  S.  141, 
27  S.  Ct.  50,  51  U.  S.  (L.  ed.)  128) ;  In  re 
McCall,  (C.  C.  A.  6th  Cir.  1906)  146  Fed. 
898. 

When  appeal  is  "  taken."  —  Whether  a  cita- 
tion is  needful,  by  way  of  notice  to  the  parties, 
in  any  appeal  in  bankruptcy,  may  not  be 
clear  under  the  authorities.  Per  Seaman,  J., 
in  In  re  T.  E,  Hill  Co.,  (C.  C.  A.  7th  Cir. 
1906)  148  Fed.  832,  where  it  was  also  said: 
"  The  general  rule  is  established,  as  stated  bv 
this  court  in  McNulta  v.  West  Chicago  Park 
Com'rs,  (7th  Cir.  1900)  99  Fed.  328,  39  C.  C. 
A.  545,  that  no  citation  is  required  '  when  an 
appeal  is  allowed  in  open  court  at  the  same 
term  when  the  decree  was  rendered.'  In  ap- 
peals in  bankruptcy,  however,  this  rule  may 
not  be  applicable,  for  the  reason  that  there 
are  no  stated  terms  of  the  bankruptcy  court, 
as  such,  but  the  jurisdiction  is  exercised  by 
the  District  Courts  throughout  the  proceed- 
ings [citing  Bankruptcy  Act,  sec.  2,  ewpra^  p. 
469]  Mn  vacation  in  chambers  and  during 
their  respective  terms.'  Thus  each  'proceed- 
ing in  bankruptcy,  from  its  commencement  to 
its  close  upon  the  final  settlement,  is  but 
one  suit.'  Wiswall  t?.  Campbell,  (1876)  93 
U.  S.  347,  348,  23  U.  S.   (L.  ed.)  923." 

And  the  cases  are  not  harmonious  in  refer- 
ence to  citation  or  bond  as  requisites  to  con- 
fer jurisdiction  of  an  appeal.  Per  Seaman, 
J.,  in  In  re  T.  E.  Hill  Co.,  (C.  C.  A.  7th 
Cir.  1906)  148  Fed.  832,  continuing  as  fol- 
lows: "In  Jacobs  r.  George,  (1893)  160  U. 
8.  415,  416,  14  S.  Ct.  159,  37  U.  S.  (L.  ed.) 
1127,  and  Mattingly  v.  Northwestern  Vir- 
ginia R.  Co.,  (1895)  168  U.  S.  53,  66,  15  S. 
Ct.  725,  39  U.  S.  (L.  ed.)  894,  however,  the 
general  doctrine  is  established  for  appeals  in 
equity  that  'neither  signing  nor  service  of 
the  citation  is  jurisdictional,  its  only  office 
being  to  give  notice  to  the  appellees,'  and 
that  failure  or  defects  therein  may  be  cured 
after  the  time  limited  for  appeal.  Like  rule 
is  applied  to  perfect  the  bond  for  appeal. 
Edmonson  v.  Bloomshire,  (1868)  7  Wall.  306, 
311,  19  U.  S.  (L.  ed.)  91;  Peugh  v,  Davis, 
(1884)  110  U.  S.  227,  228,  4  S.  Ct.  17,  23  U. 
8.   (L.  ed.)   127." 

It  has  been  held  that  an  appeal  is  not 
"taken"  within  the  meaning  of  the  statute 
until  the  petition  and  allowance  of  appeal  (if 
there  be  such  petition  and  allowance)  and  the 
appeal  bond  and  the  citation  are  presented  to 
and  filed  in  the  court  which  made  the  decree 
appealed  from ;  and  that  the  filing  of  a  bond  is 
only  one  step  towards  perfecting  the  appeal, 
and  tlie  presumption  that  might  arise  from 
its  filing  and  approval  docR  not  obtain  when 
the  record  affirmatively  discloses  that  there 
was  a  prayer  for  the  appeal,  and  its  allowance 
and  a  citation,  none  of  which  was  filed  in  the 
court  until  after  the  expiration  of  the  time 
for  appeal.  Norcross  t\  Nave,  etc.,  Mercan- 
tile Co.,   (C.  C.  A.  8th  Cir.  1900)    101  Fed. 
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706,  dismissing  on  app^l  although  the  bond 
was  filed  and  approved  in  time,  Caldwell,  J., 
saying:  "  The  case  of  Credit  Co.  v.  Arkansas 
Cent.  R.  Co.,  (1888)  128  U.  S.  258,  9  S.  Ct. 
107,  32  U.  S.  (L.  ed.)  448,  is  directly  in  point* 
and  concludes  the  question;  and  to  the  same 
effect  are  Fowler  o.  Hamill,  (1891)  139  U. 
S.  649,  11  S.  Ct  663,  36  U.  S.  (L.  ed.)  266; 
Farrar  t*.  Churchill,  (1890)  135  U.  S.  609, 
10  S.  Ct.  771,  34  U.  8.  (L.  ed.)  246." 

It  has  also  been  held  that  an  appeal  must 
be  dismissed  where  there  is  no  evidence  in 
the  record  that  the  bond  was  filed  in  time  nor 
the  time  when  the  petition  for  appeal  was 
presented,  or  filed,  or  granted,  or  whether  it 
was  filed  at  all.  Williams  v.  Savage,  (C.  C. 
A.  4th  Cir.  1903)  120  Fed.  497. 

On  the  other  hand,  a  motion  to  dismiss  an 
appeal  was  denied  where  the  petition  and 
allowance  of  the  appeal  were  in  aue  time,  but 
citation  was  not  issued  to  the  appellee  mov- 
ing to  dismiss  the  appeal,  and  the  bond, 
although  filed  in  due  time,  ran  to  the  other 
appellee  alone.  In  re  T.  E.  Hill  Co.,  (C.  C. 
A.  7th  Cir.  1906)  148  Fed.  832,  certiorari 
denied,  (1907)  207  U.  S.  689,  28  S.  Ct.  256. 
See  also  Gray  v.  Grand  Forlcs  Merc«uitile 
Co.,   (C.  C.  A.  8th  Cir.  1906)    138  Fed.  344. 

A  motion  to  dismiss  was  also  denied  where 
the  appeal  was  allowed  and  bond  approved 
in  time,  but  a  citation  was  not  issued  until 
several  days  after  the  time  for  appeal  had 
expired,   Lockman  v.   Lang,    (C.   C.   A.   8th 


Cir.  1904)  132  Fed.  1;  and  where  the  filing 
of  the  bond  and  the  service  of  the  citation 
were  done  before  motion  to  dismiss  the  ap- 
peal was  made,  but  not  within  the  time  lim* 
ited  for  appeal,  Columbia  Ironworks  r. 
National  Lead  Co.,  (C.  C.  A.  6th  Cir.  1904) 
127  Fed.  99,  the  court  saying:  ''The  delay 
was  for  a  few  days  only,  and  we  do  not  think 
the  interests  of  the  opposite  party  were  to 
any  appreciable  extent  impaired  thereby."  ^ 
And  an  appeal  "  not  tsJcen  strictly  within 
the  statutory  limitation "  was  entertained 
where  there  was  no  motion  to  dismiss. 
Stroud  r.  McDaniel,  (C.  C.  A.  4th  Cir.  1901) 
106  Fed.  493,  the  report  not  otherwise  show- 
ing what  was  the  omission,  and  Judge  Purnell 
quoting  as  follows  from  Justice  Brewer's 
opinion  in  Mutual  L.  Ins.  Co.  v,  Phinney, 
(1900)  178  U.  S.  327,  20  S.  Ct.  909,  44  U.  S. 
(L.  ed.)  1093:  "While  we  have  always  been 
careful  to  see  that  the  required  order  of 
procedure  has  been  complied  with  before  any 
case  shall  be  considered  as  transferred  from 
a  lower  to  a  higher  court,  that  a  party  seek- 
ing a  review  must  act  in  time,  and  must 
make  a  substantial  compliance  with  all  that 
the  statute  prescribes,  at  the  same  time  wc 
have  been  equally  careful  to  hold  that  no 
mere  technical  omission  which  did  not  preju- 
dice the  rights  of  the  defendant  in  error 
should  be  made  available  to  oust  the  appel- 
late court  of  jurisdiction." 


h  [Appeal  to  Supreme  Court,'\  From  any  final  decision  of  a  court  of  ap- 
peals, allowing  or  rejecting  a  claim  under  this  Act,  an  appeal  may  be  had  under 
such  rules  and  within  such  time  as  may  be  prescribed  by  the  Supreme  Court  of 
the  United  States,  in  the  following  cases  and  no  other:  1(1898)  SO  Stat,  L. 
553.'] 

section  and  is  therefore  not  appealable  under 
it,  an  appeal  cannot  be  taken  to  the  Supreme 
Court  under  section  24a,  supra.  Hutchinson 
V,  Otis,  (C.  C.  A.  1st  Cir.  1902)  123  Fed.  14. 

No  appeal  lies  from  orders  denying  peti- 
tions for  rehearing,  which  are  addressed  to 
the  discretion  of  the  court  and  designed  to 
afford  it  an  opportunity  to  correct  its  own 
errors.  Conboy  v,  Jersey  City  First  Nat. 
Bank,  (1906)  203  U.  S.  141,  27  S.  Ct.  60,  51 
U.  S.  (L.  ed.)  128.  See  also  Morgan  v.  Bene- 
dum,  (C.  C.  A.  4th  Cir.  1907)   157  Fed.  232. 

What  constitutes  decision  ''allowing  or  re- 
jecting a  claim.''  —  See  also  cases  cited  in 
note  to  section  25a  (3),  supra,  p.  634. 

A  decision  of  a  Circuit  0>urt  of  Appeals 
reversing  a  bankruptcy  court's  disallowances 
constitutes  an  appealable  decision  rejecting  a 
claim.  Hiscock  v.  Varick  Bank,  (1907)  206 
U.  S.  28,  27  S.  Ct.  681,  61  U.  S.  (U  ed.)  945. 

An  order  allowing  a  claim  as  a  general 
debt  but  disallowing  it  as  preferred  is  ap- 
pealable. National  Bank  of  Commerce  v. 
Downie,  (1910)  218  U.  S.  346,  31  S.  Ct  89, 
64  U.  S.  (L.  ed.)  1066,  affirming  (C.  C.  A. 
2d  Cir.  1910)   180  Fed.  979. 

In  Sexton  v.  Dreyfus,  (1911)  219  U.  S. 
339,  31  S.  Ct.  266,  an  appeal  was  entertained 
from  a  decision  permitting  secured  creditors 
to  apply  the  proceeds  of  the  sale  of  the  se- 


This  paragraph  is  re-enacted  in  Judicial 
Code,  sec.  252,  ante,  title  Judiciabt,  p.  237 
of  this  Supplement. 

Tliat  this  provision  is  to  be  strictly  con- 
strued is  indicated  by  the  following  quota- 
tion from  Holden  v,  Stratton,  (1903)  191 
U.  S.  115,  24  S.  Ct.  45,  48  U.  S.  (L.  ed.) 
116:  "The  allowance  or  rejection  of  a  debt 
or  claim  is  a  part  of  the  bankruptcy  proceed- 
ings, and  not  an  independent  suit,  and  under 
the  Act  of  1867  it  was  held  that  this  court 
had  no  jurisdiction  to  review  judgments  of 
the  Circuit  Courts  dealing  with  the  action 
of  the  District  Courts  in  such  allowance  or 
rejection,  because  they  were  not  final.  Wis- 
wall  i\  Campbell,  (1876)  93  U.  S.  347,  23 
U.  S.  (L.  ed.)  923;  Leggett  v.  Allen,  (1884) 
110. U.  S.  741,  4  S.  Ct.  196,  28  U.  S.  (L.  ed.) 
313.  The  jurisdiction  now  given  is  carefully 
restricted,  and  cannot  be  expanded  beyond 
the  letter  of  the  grant.  It  is  an  exception 
to  the  general  rule  as  to  appeals  and  writs 
of  error  obtaining  from  the  foundation  of 
our  judicial  system.  McLish  v.  Roff,  (1891) 
141  U.  S.  661,  12  S.  Ct.  118,  36  U.  S.  (L.  ed.) 
893." 

The  provision  in  this  section  is  exclusive 
with  reference  to  its  subject-matter,  so  that 
if  a  final  decision  allowing  or  rejecting  a 
claim  fails  to  meet  the  requirements  of  this 
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.  cur  1  ties  first  t«  iaterest  accrued  since  the 
filing  of  the  petition,  then  to  the  principal 
debt,  and  to  prove  for  the  balance. 

A  judgment  which  reversed  an  order  of  the 
District  Court  allowing  a  claim  against  a 
bankrupt's  estate  and  held  that  the  creditor 
must  first  surrender  a  certain  alleged  prefer- 
ence was  treated  as  appealable  in  New  York 
County  Nat.  Bank  r.  Massey,  (1904)  192 
U.  S.  138,  24  S.  Ct.  199,  48  U.  S.  (L.  ed.)  380. 

A  judgment  of  a  Circuit  Court  of  Appeals 
denying  a  state's  claim  to  preferential  pay- 
ment of  taxes  was  treated  as  appealable  in 
New  Jersey  v.  Anderson,  (1906)  203  U.  S. 
483,  27  S.  Ct.  137,  51  U.  S.  (L.  ed.)  284. 

A  decision  of  the  Circuit  Court  of  Appeals 
on  petition  for  revision  of  an  order  allowing 
an  exemption  is  not  a  decision  "  allowing  or 
rejecting  a  claim,"  and  is  not  appealable, 
but  reviewable  only  on  certiorari^  under  sec- 
tion 25<f,  inira,  Holden  t?.  Stratton,  (1903) 
191  U.  S.  115,  24  S.  Ct.  45,  48  U.  S.  (L.  ed.) 
116. 

A  decree  denying  the  right  invoked  by  a 
petition  in  intervention  to  have  the  lien  of  a 
chattel  mortgage  established  as  the  first 
claim  on  the  property  of  a  bankrupt,  and 
satisfied  out  of  the  proceeds  of  a  proposed 
sale  by  the  trustee  in  bankruptcy,  is  not  a 
decision  "rejecting  a  claim,"  but  is  the  de- 
termination of  a  "  controversy  "  under  section 
24a.  Knapp  v.  Milwaukee  Trust  Co.,  (1910) 
216  U.  S.  645,  30  S.  Ct.  412. 

Time  for  appeal.  —  Appeals  under  this 
paragraph  must  be  taken  within  thirty  days 
after  the  judgment  or  decree,  as  required  in 
general  order  36,  par.  2,  1  Fed.  Stat.  Annot. 
612.  This  limitation  is  "in  harmony  with 
the  policy  of  the  Bankruptcy  Act,  requiring 
prompt  action  and  the  avoidance  of  delay," 
and  "  has  the  same  effect  as  if  written  in  the 
statute."  Conboy  r.  Jersey  City  First  Nat. 
Bank,  (1906)  203  U.  S.  141,  27  8.  Ct.  50,  61 
U.  S.  (L.  ed.)  128. 

The  allowance  of  an  appeal  by  the  Circuit 
Court  of  Appeals  and  the  granting  of  a  cer- 
tificate by  a  justice  of  \S»  Supreme  Court 
under  section  255,  subd.  2,  cannot  operate 
as  an  adjudication  that  it  was  taken  in  time. 
Conboy  t?.  Jersey  City  First  Nat.  Bank, 
(1906)  203  U.  S.  141,  27  S.  Ct.  60,  51  U.  S. 
(L.  ed.)  128,  where  such  appeal  on  certifi- 
cate was  dismissed  because  not  taken  in  time, 
thereby  indicating  that  the  italicized  clause 
in  the  following  quotation  from  the  opinion 
of  the  court  in  Coder  t?.  Arts,  (1909)  213  U. 
S.  223,  237,  16  Ann.  Cas.  1008,  29  S.  Ct.  436, 
444,  53  U.  S.  (L.  ed.)  772,  must  have  been 
an  Inadvertence  and  4oes  not  support  an  im- 
plication that  any  other  time  than  thirty 
days  is  limited  for  appeal  even  if  there  is  a 
certificate:  *^A%  there  is  no  such  certificate 
the  question  is,  was  the  appeal  taken  within 
the  time  prescribed  by  the  rules  of  this 
court,"  vi«.,  thirty  days? 

Nor  can  a  party  whose  time  for  appeal  has 
expired  derive  any  benefit  from  the  subse- 
quent filing  nuno  pro  tunc  by  the  Circuit 
Court  of  Appeals,  as  though  filed  at  the  time 
of  entry  of  the  judgment  or  decree,  of  find- 
ings of  fact  and  conclusions  of  law,  as  re- 
quired by  general  order  No.  36,  par.  3,   1 


Fed.  Stat.  Annbt.  612.  Conboy  v.  Jersey  City 
First  Nat.  Bank,  (1906)  203  U.  S.  141,  27 
S.  Ct.  60,  51  U.  S.  (L.  ed.)   128. 

Effect  of  proceedings  for  rehearing  as  ex- 
tending the  time,  see  note  to  last  clause  of 
section  26a  (3),  supra,  p.  635. 

Findings  'of  fact  and  conclusions  of  law 
must  be  filed  pursuant  to  the  requirements 
of  general  order  No.  36,  subd.  3,  1  Fed.  Stat. 
Annot.  612.  If  the  court  fails  to  make  those 
findings,  the  omission  cannot  be  supplied  in 
the  Supreme  Court  by  reference  to  the  opinion 
of  the  court  below.  Chapman  v,  Bowen, 
(1907)  207  U.  S.  89,  28  S.  Ct.  32,  52  U.  S. 
(L.  ed.)  116. 

**  But  if  the  case  was  not  appealable  the 
appeal  must  be  dismissed,  even  though  clause 
3  [of  general  order  No.  36]  had  been  com- 
plied with."  Chapman  t*.  Bowen,  (1907)  207 
U.  S.  89,  28  S.  Ct.  32,  52  U.  S.  (L.  ed.) 
116. 

Where  an  appeal  was  allowed  within  thirty 
days  of  the  entry  of  the  judgment,  and  after- 
ward, but  still  within  the  thirty  days,  an 
order  was  made  which  recited  that  the  court 
had  made  certain  findings  of  fact  and  con- 
clusions of  law,  and  the  same  was  entered 
nuno  pro  tunc  aa  of  the  date  of  the  judgment, 
it  was  held  that  this  was  a  compliance  with 
the  requirement  that  the  findings  be  made 
at  or  before  the  time  of  entering  the  judg- 
ment or  decree.  Coder  i;.  Arts,  (1909)  213 
U.  S.  223,  16  Ann.  Cas.  1008,  29  S.  Ct.  436, 
53  U.  S.  (L.  ed.)  772,  where  the  court  said: 
"  We  think  that  the  court  must  be  presumed 
to  have  acted  within  its  authority  to  correct 
the  record  by  this  order,  made  within  the 
time  allowed  for  an  appeal,  to  make  it  show 
the  findings  at  or  before  the  time  of  entering 
the  judgment." 

In  Duryea  Power  Co.  v,  Stembergh,  ( 1910) 
218  U.  S.  299,  31  S.  Ct  25,  54  U.  S.  (L.  ed.) 
1047,  where  an  appeal  was  dismissed,  it  was 
apparently  deemed  worthy  of  remark  that 
the  court  below  "  filed  no  finding  of  facts  at 
or  before  the  time  of  entering  its  decree,  as 
required  by  the  general  orders,  but  did  so 
only  two  months  after  the  decree  had  been 
entered,  and  a  month  after  an  appeal  had 
been  taken  and  allowed  by  a  justice  of  this 
court." 

The   general   order   provision    above   cited 

does  not  require  such  findings  to  be  made 
without  request,  but  is  intended  to  give 
the  party  a  right  to  such  findings,  to  be 
conceded  if  he  demands  it,  which  we  think 
he  should  do,  either  before  the  opinion  of  the 
court  is  given,  or,  if  thereafter,  before  the 
judgment  is  entered."  Crucible  Steel  Co.  i;. 
Holt,  (C.  C.  A.  6th  Cir.  1909)  174  Fed.  127. 
See  also  Elnapp  v,  Milwaukee  Trust  Co.,  (C. 
C.  A.  7th  Cir.  1908)  162  Fed.  675,  affirmed 
(1910)   216  U.  S.  546,  30  S.  Ct.  412. 

There  ie  Bet  forth  in  full  a  finding  of  facts 
and  conclusions  of  law  in  Coder  v.  Arts, 
(1909)  213  n.  8.  223,  16  Ann.  Cas.  1008,  29 
S.  Ct.  436,  53  U.  S.  (L.  ed.)  772,  and  Bryant 
V.  Swofford  Bros.  Dry  (Toods  Co.,  (1909)  214 
U.  S.  279,  29  S.  Ct.  614,  53  U.  S.  (L.  ed.) 
997,  and  a  finding  of  facts  in  Western  Tie, 
etc.,  Co.  17.  Brown,  (1906)  196  U.  S.  50^,  26 
S.  Ct.  339,  49  U.  S.  (L.  ed.)  671. 


M 


689 


BANKRUPTCY. 


Sm.  S»  bL 


Thci  Supreme  Court  can  look  only  at  tlie. 
facts  found  by  the  Court  of  Appeals.    Coder 
V,  Arts,  (1909)  213  U.  8.  223,  16  Ann.  Cas. 
1008,  29  S.  Ct.  436,  442,  53  U.  8.   (L.  ed.) 
772. 

Record  on  appeaL  —  General  Order  No.  36, 
Bubd.  3,  1  Fed.  8tat.  Annot  612,  limite  and 
defines  what  shall  constitute  the  record  on 
appeal  under  section  25b,  and  a  general  ap- 
peal bringing  up  the  entire  record  is  not  a 
correct  proofing  in  that  class  ol  appeals. 


Chapman  t.  Bowen,  (1907)  207  U.  S.  89,  29 
8.  Ct.  32,  52  U.  S.  (L.  ed.)  116. 
'  If  the  Circuit  Court  of  Appeals  had  se 
appellate  Jurisdiction  in  the  case  wherein  it 
rendered  the  decision,  its  decision  must,  of 
course,  be  reversed  by  the  Supreme  Court  for 
that  reason.  See  Coder  v.  Arts,  (1909)  213 
U.  8.  223,  16  Ann.  Cas.  1008,  29  S.  Ct.  436, 
53  U.  8.  (L.  ed.)  772,  where,  however,  it  was 
held  thkt  the  Circuit  Court  of  Appeals  had 
jurisdiction. 


1.  \JuT%sd%ciionol  amount  —  question  involved.']  Where  the  amoimt  in  oon- 
troversy  exceeds  the  ftum  of  two  thousand  dollars,  and  the  qn^tion  involved  is 
one  which  might  have  been  taken  on  appeal  or  writ  of  error  from  the  highest 
court  of  a  State  to  the  Supreme  Court  of  the  United  States;  or  \_{1898)  SO 
Stat  L.  56S.] 

assets  of  tfie  bankrupt  in  the  hands  of  the 
trustee.  Hurley  r.  Atchison,  etc.,  R.  Co., 
(1909)  213  U.  S.  126,  29  S.  Ct.  466,  53  U.  8. 
(L.  ed.)  729. 

Where  a  decision  rejectiuff  a  claim  is  baaed 
upon  the  denial  of  the  creditor's  right  to  a 
set-off  asserted  under  the  provisions  of  sec- 
tion 68  of  the  Bankruptcy  Act,  the  conatrue- 
tion  of  those  provisions  is  involved  so  that  a 
claim  of  federal  riffht  is  presented  and  the 
decision  is  appealable.  Western  Tie,  etc, 
Co.  V.  Brown,  (1900)  196  U.  S.  602,  25  S.  Ct. 
339,  49  U.  S.  (L.  ed.)  571,  reversing  decree  in 
(C.  C.  A.  8th  Cir.  1904)  129  Fed.  728. 

An  appeal  was  entertained  from  a  decision 
which  affirmed  a  judgment  disallowing  a 
claim  except  upon  a  surrender  of  an  allied 
preference.  Wild  v.  Provident  L.  A.  T.  Co., 
(1909)  214  U.  S.  292,  29  S.  Ct  619,  53  U.  S, 
(L.  ed.)  1003,  reversing  (3d  Cir.  1907)  153 
Fed.  562,  82  C.  C.  A.  516,  and  holding  that 
the  transaction  involved  did  not  constitute  a 
preference. 

An  action  in  a  state  court  by  a  trustee  in 
bankruptcy  seeking  to  recover  what  is  as- 
serted to  be  an  asset  of  the  bankrupt  estate 
under  the  Bankruptcy  Act  presents  a  federal 
question,  so  that  a  judgment  denying  the 
asserted  riffht  is  a  denial  of  a  right  or  title 
specially  claimed  under  a  law  of  the  United 
States  and  appealable  under  Rev.  Stat,  f  709, 
cited  near  the  beginning  of  this  note.  Rector 
f.  City  Deposit  Bank  Co.,  (1906)  200  U.  S. 
405,  26  S.  Ct.  289,  50  U.  S.  (L.  ed.)  627. 

The  question  whether  a  bankrupt's  con- 
veyance of  property  was  in  fact  made  with 
intent  to  defraud  creditors,  when  passed  upon 
in  the  state  court,  is  not  one  of  a  federal 
nature.  Thompson  v,  Fairbanks,  (1905)  196 
U.  S.  516,  25  S.  Ct.  306,  49  U.  S.  (L.  ed.) 
577. 

A  judgment  recovered  by  a  trustee  in  bank- 
ruptcy in  his  suit  to  avoid  an  alleged  unlaw- 
ful preference,  the  state  court  having  an- 
swered some  of  the  contentions  of  the  defend- 
ant by  the  construction  it  gave  to  the  Bank- 
ruptcy Act,  is  appealable  to  the  federal 
Supreme  Court.  Eau  Claire  Nat.  Bank  e. 
Jackman,  (1907)  204  U.  S.  622,  27  S.  Ct  391, 
61  U-  S.  (L.  ed.)  696,  where  the  court  said: 
"  The  case,  therefore,  comes  within  the  ruling 
in  Kutt  t\  Knut,    (1906)    200  U.  S.  13,  26 


This  subdivision  is  now  a  part  of  Judicial 
Code,  sec.  252,  ante,  title  Judiciabt,  p.  237, 
of  this  Supplement. 

In  order  to  be  appealable  under  this  aub- 
divlaion  —  that  is,  in  the  absence  of  a  certifi- 
cate provided  for  in  the  next  succeeding  sub- 
division—  the  decision  of  the  Circuit  Court 
of  Appeals  must  involve  a  federal  question 
as  the  latter  is  defined  in  Rev.  Stat.,  f  709, 
4  Fed.  Stat  Annot^  467,  which  is  the  pro- 
vision to  which  this  subdivision  alludes. 
Western  Tie,  etc.,  Co.  v.  Brown,  (1905)  196 
U.  S.  502,  25  S.  Ct.  239,  49  U.  S.  (L.  ed.) 
571;  Coder  i?.  Arts,  (1909)  213  U.  S.  223, 
238,  16  Ann.  Cas.  1008,  29  S.  Ct.  436,  442,  53 
U.  8.  (L.  ed.)  772. 

A  federal  question  is  not  involved  in  a  de- 
cision which  proceeds  on  well-settled  prin- 
ciples of  general  law  broad  enough  to  sustain 
it  without  reference  to  provisions  of  the 
Bankruptcy  Act.  Chapman  v.  Bowen,  (1907) 
207  U.  S.  89,  28  8.  Ct.  32,  52  U.  S.  (L.  ed.) 
116,  where,  for  that  reason,  the  court  dis- 
missed an  appeal  from  the  allowance  of  the 
claim  of  a  creditor  against  the  bankrupt 
estate  of  an  individual  partner  as  well  as 
against  the  estate  of  the  bankrupt  partner- 
ship; Blake  v.  Openhym,  (1910)  216  U.  S. 
322,  30  S.  Ct.  309,  dismissing,  for  want  of 
jurisdiction,  an  appeal  from  a  decree  revers- 
ing the  .disallowance  of  a  certain  claim  as 
entitled  to  be  preferred. 

A  trustee's  bare  denial  of  a  creditor's  claim 
allowed  him  by  the  Circuit  Court  of  Appeals 
is  not  the  assertion  of  a  right  under  federal 
law,  but  a  denial  of  such  right,  and  the  de- 
cision allowing  the  claim  is  not  appealable. 
Chapman  r.  Bowen,  (1907)  207  U.  S.  89,  28 
S.  Ct  32,  52  U.  S.  (L.  ed.)  116. 

A  decision  allowing  a  claim  and  declaring 
the  validity  of  a  mortgage  lien  to  secure  it 
was  held  to  be  appealable  where  a  construc- 
tion of  the  Bankruptcy  Act  insisted  upon  by 
the  trustee  would  defeat  the  lien  and  a  con- 
struction contended  for  the  creditor  would 
five  the  law  validity.  Coder  v.  Arts,  (1909) 
13  U.  S.  223,  16  Ann.  Cas.  1008,  29  S.  Ct. 
436,  53  U.  S.  (L.  ed.)  772. 

Following  Coder  t?.  Arts,  last  above  cited, 
an  appeal  was  entertained  from  a  decree  sus- 
taining an  equitable  charge  asserted  by  an 
intervener   as   a    preferential    claim   against 
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S.  Ct.  216,  60  U.  S.  (L.  ed.)  348.  It  was 
there  said:  'A  party  who  insists  that  a  judg- 
ment cannot  be  rendered  against  him  con- 
sistently with  the  statutes  of  the  United 
States  may  be  fairly  held,  within  the  meanine 
of  section  709  [4  Fed.  Stat.  Annot.  467] 
to  assert  a  right  and  immunity  under  such 
statutes,  although  the  statutes  may  not  give 
the  party  himself  a  personal  or  affirmative 
right  that  could  be  enforced  by  direct  suit 
against  his  adversary.'  See  also  Rector  v. 
City  Deposit  Bank  Co.,  (1906)  200  U.  S. 
406,  26  S.  Ct.  289,  60  U.  S.  (L.  ed.)  627." 


While  a  certificate  made  by  the  state  court 
of  last  resort  and  filed  by  it  as  part  of  the 
record  cannot  import  a  federal  question  into 
a  record  where  otherwise  such  question  does 
not  arise,  such  certificate  may  serve  to  eluci- 
date the  determination  whether  a  federal  ques- 
tion exists.  Rector  r.  City  Deposit  Bank  Co., 
(1906)  200  U.  S.  406,  26  S.  Ct.  289,  60  U.  S. 
(L.  ed.)  627,  holding  that  the  certificate  in 
the  case  at  bar  made  clear  the  fact,  if  it  were 
otherwise  doubtful,  that  rights  under  the 
Bankruptcy  Act  were  relied  upon  and  passed 
upon  below. 


2.  ^Certification  of  qvsstion  by  Supreme  Court  justice^l  Where  some 
Justice  of  the  Supreme  Court  of  the  United  States  shall  certify  that  in  his 
opinion  the  determination  of  the  question  or  questions  involved  in  the  allow- 
ance or  rejection  of  euch  claim  is  essential  to  a  uniform  construction  of  this  Act 
throughout  the  United  States.  [(1898)  SO  Stat.  L.  663.'] 

Court  of  Appeals  allowing  or  rejecting  a 
claim,  the  court  will  not  determine  the  ques- 
tion involved  solely  on  the  ground  that  such 
determination  is  essential  to  a  imiform  con- 
struction of  the  Bankruptcy  Act,  if  the  ap- 
peal is  not  accompanied  by  a  certificate  nf  a 
justice  of  the  Supreme  Court.  Chapman  v. 
Bowen,  (1907)  207  U.  S.  89.  28  S.  Ct.  32,  62 
U.  S.  (L4  ed.)  116;  Blake  v.  Openhym, 
(1910)  2(16  U.  S.  322,  30  S.  Ct.  309. 


This  subdivision  is  re-enacted  in  Judicial 
Code,  sec.  262,  ante,  title  Judiciabt,  p.  237, 
of  this  Supplement. 

National  Bank  of  Commerce  1?.  Downie, 
(1910)  218  U.  S.  345,  31  S.  Ct.  89,  64  U.  S. 
(L.  ed.)  1066,  and  Jaquith  v.  Alden,  (1903) 
189  U.  S.  78,  23  S.  Ct.  649,  47  U.  S.  (L.  ed.) 
717,  were  cases  brought  up  with  a  certificate 
under  this  subdivision. 

On  appeal   from   a  decision  of  a  Circuit 


c  \_Bond  on  appeal  by  trustees."]  Trustees  shall  not  be  required  to  give  bond 
when  they  take  appeals  or  sue  out  writs  of  error.   [{1898)  30  Stat.  L.  663.] 

d  [Certification  to  Supreme  Court  by  other  courts.]  Controversies  may  be 
certified  to  the  Supreme  Court  of  the  United  States  from  other  courts  of  the 
United  States,  and  the  former  court  may  exercise  jurisdiction  thereof  and  issue 
writs  of  certiorari  pursuant  to  the  provisions  of  the  United  States  laws  now  in 
force  or  such  as  may  be  hereafter  enacted.   [{1898)  30  Stat.  L.  663.] 


I.  In  QENioukL^  641. 
II.  Questions  dtaTirasD,  641. 
III.  Wbits  of  Cebtiobabi,  643. 

I.  In  General. 

''The  proviaions  of  the  United  States 
laws  "  referred  to  in  this  section  are  the  pro- 
visions in  section  6  of  the  Circuit  Court  of 
Appeals  Act  of  March  3,  1891,  26  Stat.  L. 
828,  4  Fed.  Stat.  Annot.  409,  as  reproduced  in 
sections  239  and  240  of  the  Judicial  Code,  set 
forth  ante,  pp.  231,  232,  title  Judiciabt,  in 
this  Supplement.  This  section  25(2  of  the 
Bankruptcy  Act  is  also  re-enacted  without 
change  in  section  252  of  the  Judicial  Code, 
set  forth  ante,  p.  237,  title  Judiciary,  in  this 
Supplement. 

In  Denver  First  Nat.  Bank  v.  Klug,  (1902) 
186  U.  S.  203,  22  8.  Ct.  899,  46  U.  S.  (L.  ed.) 
1127,  Chief  Justice  Fuller  said:  "The  cer- 
tification referred  to  is  that  provided  in  sec- 
tions 5  and  6  of  the  Act  of  March  3,  1891, 
[4  Fed.  Stat.  Annot.  398,  409]."  His  refer- 
enee  to  section  5  was  probably  an  inadvert- 
ence, since  the  certificate  under  that  section, 
unlike  a  certificate  under  section  6,  is  not  an 
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independent  proceeding,  but  always  and  neces- 
sarily an  incident  to  an  appeal  or  a  writ  of 
error.  See  4  Fed.  Stat.  Annot.  40^-404,  and 
the  corresponding  place  in  title  JudIciart, 
vol.  2  of  tnis  Supplement. 

"The  construction  which  the  Denver  First 
Nat.  Bank  v.  Klug,  (1902)  186  U.  S.  203, 
22  S.  Ct.  899,  46  U.  S.  (L.  ed.)  1127,  sug- 
gests  may  be  put  on  section  25d  with  refer- 
ence to  certification  and  writs  of  certiorari, 
as  between  the  Supreme  (Ik)urt  and  the  Cir- 
cuit. Courts  of  Appeals,  makes  it  applicable  to 
bankruptcy  proceedings,  no  matter  in  what 
way  they  get  into  the  Circuit  Courts  of  Ap- 
peals, and  whether  they  come  up  under  sec- 
tion 24  or  section  26  .  .  .  and  this  is  clearly 
a  just  construction  of  that  section."  Hutch- 
inson ».  Otis,  (C.  C.  A.  1st  Cir.  1902)  123 
Fed.  14,  19. 

II.  Questions  Cebufied. 
The  leading  provision  for  certification  of 
questions  to  the  Supreme  Court  by  the  Circuit 
Court  of  Appeals  is  in  section  6  of  the  Cir- 
cuit Court  of  Appeals  Act  of  March  3,  1891, 
annotated  in  4  Fed.  Stat.  Annot.  418,  and  in 
title  JxmicunY,  vol,  2  of  this  Suppleip^nt, 
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DMpite  thtf  comprtlieiiiDe  pi&raie  **  other 
courts"  the  provision  in  Beetion  2M 
refers  only  to  certificates  from  the  Cir- 
cuit Court  of  Appeals.  See  Bardes  v.  Ha- 
warden  First  Nat.  Bank,  <1809)  176  U. 
S.  626,  20  a  Ct  196,  44  U.  a  (L.  ed.) 
261,  holding  that  a  certificate  under  that 
provision  cannot  be  employed  to  bring  a  ques- 
tion of  jurisdiction  direct  from  the  District 
Court  to  the  Supreme  Court.  As  to  certifica- 
tion of  questions  of  jurisdiction  in  connection 
with  direct  appeals  or  writs  of  error,  see  4 
Fed.  Stat.  Annot.  418,  and  the  corresponding 
place  in  title  Judiciary,  vol.  2  of  this  Sup- 
plement. 

Cases  in  Circuit  Court  of  Appeals  on  ap- 
poaL  — In  Toxaway  Hotel  Co.  r.  Smathers, 
(1910)  216  U.  S.  439,  30  S.  Ct.  263,  a  ques- 
tion was  certified  in  a  bankruptcy  case  pend- 
ing in  the  Circuit  Court  of  Appeals  on  ap- 
peal. 

In  proceedings  to  revise  in  matter  of  law. 
—  Certification  of  questions  from  the  Circuit 
Oonrt  of  Appeals  is  not  only  authorized  in 
bankruptcy  cases  pending  in  that  court  on 
appeal  or  writ  of  error,  but  also  in  bank- 
ruptcy cases  pending  on  petition  to  superin- 
tend and  revise  in  matter  of  law;  certificates 
in  the  latter  class  of  cases  constitute  a  large 
proportion  of  the  bankruptcy  cases  presented 
to  the  Supreme  Court  on  certificate.  The  fol- 
lowing were  certified  cases  of  that  descrip- 
tion: White  t?.  Schloeb,  (1900)  178  U.  S. 
642,  20  S.  Ct.  1007,  44  U.  S.  (L.  ed.)  1183; 
Wall  f.  Cox,  (1901)  181  U.  S.  244,  21  S.  Ct. 
642.  46  U.  S.  (L.  ed.)  846;  Metcalf  r.  Barker, 

(1902)  187  U.  S.  166,  23  S.  Ct.  67,  47  U.  S. 
(L.  ed.)    122;   Lockwood  r.  Exchange  Bank, 

(1903)  190  U.  S.  294,  23  S.  Ct.  751,  47  U.  S. 
(L.  ed.)  1061;  Plymouth  Cordage  Co.  M. 
Smith,  (1904)  194  U.  S.  311,  24  S.  Ct.  726, 
48  U.  S.  (L.  ed.)  992;  In  re  Wood,  (1908) 
210  U.  S.  246,  28  S.  Ct.  621,  52  U.  S.  (L.  ed.) 
1046;  Elkus,  Petitioner,  (1910)  216  U.  S. 
116,  30  S.  Ct.  377;  Matter  of  Harris,  (1911) 
221  U.  S.  274,  31  S.  Ct.  667. 

At  what  stage  of  the  case.  —  Section  6  of 
the  Cinniit  Court  of  Appeals  Act  of  March  3, 
1891»  4  Fed.  Stat.  Annot.  409,  re-enacted  in 
Judicial  Code,  sec.  239,  set  forth  ante,  p.  231, 
title  JuDiciABT,  in  this  Supplement,  provides 
for  the  certification  of  questions  or  proposi- 
tions of  law  concerning  which  the  Circuit 
Court  of  Appeals  "desires  the  instruction" 
of  the  Supreme  Court  "for  its  proper  de- 
cision," clearly  implying  that  a  question 
cannot  be  certified  after  the  Circuit  Court 
of  Appeals  has  ^^^^^  ^t.  But  the  court 
may  grant  a  rehearing  after  deciding  a  case 
or  question,  and  then  certify  the  question  to 
the  Supreme  Court,  as  was  done  in  Wall  f?. 
Cox,  (1901)  181  U.  S.  244,  21  8.  Ct.  642,  46 
U.  S.  (L.  ed.)  846,  where,  prior  to  granting 
a  rehearing,  the  Circuit  Court  of  Appeals 
had  affirmed  a  decision  of  the  District  Court 
on  a  petition  for  revision. 

Motion  for  certificate.  —  In  Andrews  r. 
National  Foundry,  etc.,  Works,  (C.  C.  A. 
7th  Cir.  1897)  77  Fed.  774,  778,  not  a  bank- 
ruptcy case,  the  court  said  questions  are  cer- 
tified **  only  upon  our  own  motion." 

Frame  and  contents   of  certificate.  —  See 


cases  cited  4  Fed.  Stat.  Annot.  419^  and  tb» 
corresponding  place  in  title  JUDiciAnr,  voL  2 
of  this  Supplement.  Supreme  Court  Rule  37» 
pan  1,  210  U.  S.  appendix  601,  20  S.  Ct 
xxii,  requires  that  a  certificate  shaH  c<mtaia 
"  a  proper  statement  of  the  faets  "  on  which 
the  certified  question  or  proposition  of  law 
arises.  Facts  implied  in  a  question  eertified 
may,  perhaps,  aid  the  statement  of  facts.  See 
remark  of  Justice  White  in  Keppel  t\  Tiffin 
Sav.  Bank,  (1906)  197  U.  S.  366,  25  S.  Ct 
443,49  U.  S.  (L.  ed.)  790. 

Following  a  concise  chronological  state- 
ment of  the  fundamental  facts  t£e  questions 
arising  thereon  are  propounded,  each  in  a 
numbered  paragraph.  See  certificates  used 
in  bankruptcy  cases  and  quoted  in  full  in 
Wilson  V.  Nelson,  (1901)  183  U.  S.  191,  22 
S.  C:t.  74,  46  U.  S.  (L.  ed.)  147;  Metcalf  r. 
Barker,  (1902)  187  U.  8.  166,  23  S.  Ct.  67,  47 
U.  S.  (L.  ed.)  122;  Randolph  r.  Scruggs, 
(1903)  190  U.  S.  633,  23  S.  Ct.  710,  47  U.  S. 
fL.  ed.)  1165;  Elkus,  Petitioner,  (1910)  216 
U.  S.  116,  30*  S.  Ct.  87T. 

The  questions  should  be  numbered  so  that 
the  Supreme  Court,  in  its  reported  opinion, 
may  refer  to  one  as  "  the  second  question," 
for  instance,  as  is  commonly  done,  without 
quoting  it  again. 

Captions  distinguishing  the  "statement  of 
facts"  from  the  "questions  certified"  ap- 
pear In  the  certificate  copied  in  Metcalf  v. 
Barker,  (1902)  187  U.  S.  165,  23  S.  Ct.  67, 
47  U.  S.  (L.  ed.)  122,  and  appear  in  other 
cases  not  in  bankruptcy. 

The  Supreme  Court  will  take  judicial 
notice  of  the  public  statutes  of  every  state  in 
the  Union  and  of  every  territory.  1  Fed. 
Stat.  Annot.  xi,  xii.  But  if  the  construction 
or  efTect  of  a  state  or  territorial  statute  it 
necessarily  involved  in  a  certified  question, 
good  practice  will  suggest  that  the  statute  be 
not  only  accurately  cited  in  the  certificate, 
but  copied  therein.  See,  for  example,  the 
certificate  in  Evans  p.  Nellls,  (1902)  187  U. 
S.  271,  23  S.  Ct.  74^  47  U.  S.  (L.  ed.)  1T3, 
not  a  bankruptcy  case. 

An  essential  point  not  clearly  expressed  in 
a  question  may  sufficiently  appear  in  the  sc* 
companying  statement  of  facts,  as  in  White 
r.  Schloerb,  (1900)  178  U.  S.  642,  20  S.  Ct 
1007,  44  U.  S.  (L.  ed.)  1183. 

Consideration  and  disposition  of  questioas 
eertified.  —  In  disposing  of  the  questions  cer- 
tified, the  Supreme  Court  is  confined  to  the 
facts  stated  in  the  certificate,  and  cannot  con- 
sider allegations  of  other  facts  that  are  made 
in  the  briefs.  Wall  t?.  Cox,  (1901)  181  U.  S. 
244,  21  S.  Ct.  642,  46  U.  S.  (L.  ed.)  846. 

A  question  may  be  r^arded  as  too  compre* 
hensive  and  indefinite  to  be  answered  at  all. 
Thus,  in  Wall  r.  Cox,  (1901)   181  U.  S.  244, 
21  S.  Ct.  642,  45  U.  S.  (L.  ed.)  846,  a  trustee 
in  involuntary  bankruptcy  filed  a  plenary  bill 
in  equity  in  the  federal  District  Court  wh«e 
he  was '  appointed,   to  set  aside  an  alleged 
fraudulent  sale  by  the  bankrupt  and  praying 
for  an   injunction  and  receiver.     The  court 
granted     an     injunction    and     appointed    s 
temporary  receiver.     A  petition  for  revision 
was  thereupon  filed  in  the  Circuit  Court  of 
Appeals,  which  certified   a  question  as  fol- 
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lows:  "Said  District  Court  having  adjudi- 
cated bankruptcy  on  account  of  au  alleged 
fraudulent  transfer  of  the  bankrupt's  prop- 
erty, and  having  appointed  a  receiver  to  hold 
the  estate  thus  conveyed,  had  it,  in  said  pro- 
ceedings or  in  ancillary  proceedings,  instituted 
either  by  the  original  petitioners,  the  receiver 
of  the  court,  the  bankrupt's  trustee,  or  of  the 
court's  own  motion,  jurisdiction  to  bring  in 
the  alleged  fraudulent  transferee  of  the  prop- 
>ity  thus  in  the  court's  possession,  and  do 
full  and  complete  justice  in  one  litigation?" 
The  Supreme  C<jurt  declined  to  answer  that 
question,  and  said:  "It  speaks  generally  of 
the  District  Court  having  appointed  a  re- 
ceiver, but  does  not  state,  nor  does  the  certifi- 
cate show,  that  the  receiver  was  appointed 
before  the  election  of  the  trustee  in  bank- 
ruptcy. Beyond  this,  the  question  c<)mpre- 
bends  what  the  District  Court  may  do,  not 
merely  on  this  bill  by  the  trustee,  but  on  pro- 
ceedings, original  or  ancillary,  by  the  petition- 
ing creditors  ox  by  the  receiver,  or  on  the 
court's  own  motion." 

If  the  certificate  is  entertained  by  the  Su- 
preme Court,  and  the  questions  therein  pro- 
pounded are  considered,  the  court  gives  cate- 
gorical answers,  as  in  Elkus,  Petitioner, 
(1910)  216  U.  S.  115,  30  S.  Ct.  377,  and 
Matter  of  Harris,  (1911)  221  U.  S.  274,  31 
S.  Ct.  657,  or  gives  its  response  in  a  formal 
statement,  if  the  latter  appears  desirable,  as 
in  White  t?.  Schloerb,  (1900)  178  U.  S.  642, 
20  S.  Ct.  1007,  44  U.  S.  (L.  ed.)  1183.  But 
it  is  not  disposed  to  volunteer  instruction 
not  expressly  sought.  "Not  going  beyond 
what  the  decision  of  the  case  before  us  re- 
quires. We  are  of  opinion  that,"  etc.,  was  the 
response  of  the  court  in  White  f.  Schloerb, 
(1900)  178  U.  S.  542,  20  S.  Ct.  1007,  44  U.  S. 
(L.  ed.)  1183. 

In  some  cases  answers  to  one  or  more  ques- 
tions obviously  dispense  with  the  necessity 
of  answering  the  remaining  questions,  as  in 
Keppel  r.  Tiffin  Sav.  iBank,  (1905)  197  U.  S. 
356,  26  S.  Ct.  443,  49  tJ.  S.  (L.  ed.)  790; 
Vaple  t).  Dahl-Millikan  Grocery  Co.,  (1904) 
193  U.  S.  626,  24  S.  Ct.  562,  48  t).  S.  (L.  ed.) 
776;  Metcalf  t?.  Barker,  (1902)  187  U.  S. 
165,  23  S.  Ct,  67,  47  U.  S.  (L.  ed.)  122;  Wil- 
fion  V,  Nelson,  (1901)  183  U.  S.  191,  22  S.  Ct. 
74,  46  U.  S.  (L.  ed.)  147. 

The  certificate  will  be  "  dismissed  "  if  the 
case,  or  the  stage  of  the  case,  Was  one  where 
a  certificate  f6r  instruction  was  not  author- 
ized by  law,  as  in  Bardes  «?.  Itawarden  First 
Nat.  Bank,  (1899)  l76  U.  8.  626,  20  S.  Ct. 
196,  44  U.  S.  (L.  ed.)  261. 

The  mandate  of  the  Supreme  CDutt  on  the 
disposition  of  the  certificate  is  sent  down  and 
filed  in  the  Circuit  Court  of  Appeals,  and  in 
Bubsequent  proceedings  that  court  adopts  the 
advice  received.  See  Toitaway  Hotel  Co.  v, 
Smathers,  (C.  C,  A.  4ih  Cir«  1910)  178  Fed. 
1006. 

CertioTari  to  bring  up  entire  record.  —  See 
also  ffi/ra,  this  note.  III.  y^rit^  of  Certiorari, 
and  section.  6  of  the  Circuit  Court  of  Appeals 
Act  of  1891,  4  Fed.  Stat.  Annot.  409,  as 
annotated  in  title  Judigiabt,  vol.  2  of  this 
Supplement. 

when  questions  are  certified  to  the  Su- 


preme Court,  which  thereupon  requires  that 
the  whole  record  and  cause  be  sent  up  for  its 
consideration,  as  it  is  authorised  to  do  by 
section  6  of  the  Circuit  Court  of  Appeals  Act 
of  1891,  4  Fed.  Stat.  Annot  409,  now  era- 
bodied  in  the  Judicial  Code,  sec.  239,  ante^  p. 
231,  title  JuDiGlABY,  in  this  Supplement,  it 
issues  a  writ  of  certiorari  for  that  purpose. 
Lockwood  t\  Exchange  Bank,  (1903)  190  U.  S. 
294,  23  S.  Ct.  751,  47  U.  S.  (L.  ed.)  1061. 
The  certified  questions  then  become  funoiuB 
officiOf  the  Supreme  Court  decides  the  whole 
matter  in  controversy  in  the  same  manner  as 
if  it  had  been  brought  there  for  review  by 
writ  of  error  or  appeal,  and  remands  the  case 
to  the  proper  District  Court  for  further  pro- 
ceedings. See,  for  example,  the  conclusion  nf 
the  opinion  in  Lockwood  v.  Exchange  Bank. 
(1903)  190  U.  S.  294,  23  S.  Ct.  751,  47  U.  S. 
(U  ed.)  1061. 

III.  Wtirrs  OP  CEBTionARi. 

Cases  in  Circuit  Court  of  Appeals  on  ap- 
peal or  error.  —  Decisions  in  eases  non- 
appealable to  the  Supreme  Court  are  review- 
able by  the  Supreme  Court  on  certiorari. 
Richard.«on  v,  Shaw,  (1908)  209  U.  S.  305, 
28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  835,  to  re- 
view a  judgment  which  affirmed  a  judgment 
of  the  District  Court  on  a  directed  verdict 
for  defendants  in  a  euit  "by  a  trustee  in 
bankruptcy  to  recover  alleged  preferences; 
J.  B.  Orcutt  Co.  r.  Green,  (1907)  204  U.  S. 
96,  27  S.  Ct.  195,  51  U.  S.  (L.  ed.)  390,  to 
review  an  order  which  reversed  an  order  of 
the  District  Court  directing  certain  claims 
to  be  filed  as  of  the  date  when  delivered  to 
the  trustee  in  bankruptcy;  Chicago  First 
Nat.  Bank  v,  Chicago  Title,  etc.,  Co.,  (1905) 
198  U.  S.  280,  25  S.  Ct.  693,  49  U.  S.  (L. 
ed.)  1051,  to  review  a  decree  which  reversed 
on  appeal  a  decree  of  the  District  Court  and 
sustained  the  jurisdiction  of  the  latter  over 
a  summary  proceeding  by  the  receiver  in 
bankruptcy. 

Cases  in  Circuit  Court  of  Appeals  ''to  tn- 

?ierintend  and  revise."  — A  decision  made  by 
he  Circuit  Court  of  Appeals  in  a  case  of 
that  class  is  reviewable  on  certiorari.  Dur- 
yea  Power  Coi  i?.  Sternbergh,  (1910)  218 
U.  S.  299,  31  S.  Ct.  26,  54  U.  S.  (L.  ed.) 
1047;  Holden  a  Stratton,(1903)  191  U.  S. 
115,  24  S.  Ct.  45,  48  U.  S.  (L.  ed.)  116. 
The  following  were  cases  of  that  description: 
Friday  v.  Hall,  etc.,  Co,,  (1910)  210  U.  S. 
449,  80  S.  Ct.  261,  to  review  a  d^ecfee  which 
reversed  a  decree  adjudicating  a  corporation 
a  bankrupt  in  involuntary  proceedings; 
Thomas  v,  Taggart,  (1908)  209  U.  S.  385, 
28  S.  Ct.  619,  62  U.  S.  (L.  ed.)  845,  to 
review  a  judgment  which  affirmed  a  judgment 
of  the  District  Court  directing  trustees  in 
bankruptcy  to  turn  over  certain  Certificates 
of  stock  and  proceeds  of  the  certificates  to 
divers  claimants;  Hisoock  V.  Mertens,  (1907) 
205  U.  S.  202,  27  S.  Ct.  488,  61  U.  S.  (L. 
ed.)  771,  to  review  a  judgment  which  re* 
versed  a  decision  of  the  District  Court  that 
certain  life  insurance  policies  of  the  bank«> 
rupt  had  no  cash  surrender  value  and  order- 
ing him  to  assign  them  to  the  trustee  in 
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tuinkraptcy,  there  being  a  conflict  of  opinion 
in  lower  federal  courts  as  to  the  construc- 
tion of  the  Bankruptcy  Act,  and  a  question 
of  construction  of  a  prior  opinion  of  the 
Supreme  Court;  Baltimore  First  Nat.  Bank 
p.  Steake,  (1906)  202  U.  S.  141,  26  S.  Ct. 
680,  50  U.  S.  (L.  ed.)  967,  and  McHarg  17. 
Staake,  (1906)  202  U.  S.  150,  26  S.  Ct.  584, 
60  U.  S.  (L.  ed.)  971,  to  review  an  order 
affirming  a  decree  of  the  District  Court  in 
favor  of  a  trustee  in  bankruptcy  subrogating 
bim  to  the  rights  of  certain  creditors,  and 
authorizing  him  to  enforce  their  attachment 
liens  as  they  might  have  done  had  not  the 
bankruptcy  proceedings  intervened,  there  be- 
ing a  division  of  opinion  in  the  Circuit  Court 
of  Appeals;  Holden  r.  Stratton,  (1905)  198 
U.  S.  202,  25  S.  Ct.  656,  49  U.  S.  (L.  ed.) 
1018,  to  review  a  judgment  which  reversed 
an  order  of  the  District  Court  requiring  a 
bankrupt  to  pay  to  the  trustee  in  bankruptcy 
the  cash  surrender  value  of  certain  life  in- 
surance policies  as  a  condition  precedent  to 
the  exemption  of  the  policies;  Clarke  r. 
Larremore,  (1903)  188  U.  S.  486,  23  S.  C?t 
363,  47  U.  S.  (L.  ed.)  556,  to  review  a  judg-. 
ment  which  affirmed  an  order  of  the  District 
Court  restraining  a  sheriff  from  paying  an 
execution  creditor  the  money  derived  from  a 
sale  on  the  execution,  and  directing  the 
sheriff  to  pay  the  money  to  the  trustee  in 
bankruptcy  of  the  execution  debtor;  Louis- 
ville Trust  Co.  r.  Comingor,  (1902)  184  U. 
S.  18,  22  S.  Ct.  293,  46  U.  S.  (L.  ed.)  413, 
to  review  a  decree  which  reversed  for  want 
of  jurisdiction  a  decree  of  the  District 
Court  ordering  a  bankrupt's  general  assignee 
for  the  benefit  of  creditors  to  pay  to  the 
trustee  in  bankruptcy  certain  moneys  dis- 
bursed by  the  assignee  and  certain  moneys 
retained  by  him;  Mueller  v,  Nugent,  (1902) 
184  U.  S.  1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.) 
405,  to  review  a  decree  which  reversed  a  de- 
cree of  the  District  Court  directing  a  person's 
imprisonment  until  he  should  pay  over  cer- 
tain money  to  a  trustee  in  bankruptcy  as  he 
had  been  ordered  to  do;  Bryan  r.  Bem- 
heimer,  (1901)  181  U.  S.  188,  21  S.  Ct.  557, 
45  U.  S.  (L.  ed.)  814,  to  review  a  decision 
which  reversed  a  decree  of  the  District  Court 
ordering  the  marshal  to  hold  property  that 
he  had  taken  from  the  possession  of  a  claim- 
ant, the  Circuit  C^urt  of  Appeals  directing, 
by  a  divided  court,  that  he  be  ordered  to 
restore  it  to  the  claimant. 

A  case  which  was  in  the  Circuit  Court  of 
Appeals  on  an  appeal,  but  there  treated  as 
on  a  petition  for  revision,  may  be  reviewed 
on  certiorari.  Holden  t?.  Stratton,  (1903) 
191  U.  S.  115,  24  S.  Ct.  45,  48  U.  S.  (L.  ed.) 
116;  Bryan  r.  Bernhcimer,  (1901)  181  U.  S. 
192,  193,  21  S.  Ct.  557,  45  U.  S.  (L.  ed.) 
815,  816;  Duryea  Power  Co.  v,  Stombergh, 
(1910)  218  U.  S.  299,  31  S.  Ct.  25,  54  U.  S. 
(L.  ed.)   1047. 

Certiorari  is  the  emolueive  remedy  where 
the  case  was  not  in  the  Circuit  Court  of  Ap- 
peals on  an  appeal  or  writ  of  error.  Duryea 
Power  Co.  r.  Stombergh,  (1910)  218  U.  S. 
299,  31  S.  Ct.  25,  54  U!  S.  (L.  ed.)  1047,  and 
Holden  v.  Stratton,  (1903)  191  U.  S.  115, 
^4  8.  Ct  46,  49  U.  S.  (L,  ed,)  116,  where, 


for  that  reason,  appeals  to  the  Supreme 
Court  were  dismissed. 

Before  or  after  final  JndgniflBt.  —  In  no 
reported  bankruptcy  case  has  the  Supreme 
Court  been  asked  to  grant  a  writ  of  certio- 
rari prior  to  final  judgment  in  the  Circuit 
Court  of  Appeals.  While  it  has  power  to 
issue  the  writ  before  final  judgment,  "  it  is 
a  power  which  will  be  sparingly  exercised, 
and  only  when  the  circumstances  of  the  case 
satisfy  us  that  the  importance  of  the  ques- 
tion involved,  the  necessity  of  avoiding  con- 
flict between  two  or  more  courts  of  appeal, 
or  between  courts  of  appeal  and  the  courts 
of  a  state,  or  some  matter  affecting  the  in- 
terests of  this  nation  in  its  internal  or  ex- 
ternal relations,  demands  such  exercise." 
Per  Justice  Brewer,  in  Forsyth  r.  Ham- 
mond, (1897)    166  U.  S.  506,  514,  17  S.  Ct 

665,  41  U.  S.  (L.  ed.)  1006.  See  also  The 
Conqueror,  (1897)  166  U.  8.  114,  17  S.  Ct 
610,  41  U.  8.  (L.  ed.)  937;  The  Three 
Friends,  (1907)  166  U.  S.  1,  17  S.  Ct.  495, 
41  U.  S.  (L.  ed.)  897;  American  Constr.  Co. 
V.  Jacksonville,  eto.,  R.  Co.,  (1893)  148  U. 
S.  384,  13  S.  Ct  758,  37  U.  S.  (L.  ed.)  486. 

Amount  in  controversy.  —  Nowhere  do  the 
federal  statutes  prescribe  any  jurisdictional 
amount  as  a  condition  for  the  issuance  of  a 
writ  of  certiorari;  and  see  Whitney  v.  Dick, 
(1906)  202  U.  S.  .132,  26  S.  Ct.  684,  50  U. 
S.  (L.  ed.)  963. 

When  an  appeal  ia  dismissed  for  want  of 
jurisdiction  because  certiorari  is  the  exclu- 
sive remedy  in  the  particular  case,  the  ques- 
tion on  the  merits  may  not  be  deemed  of 
sufficient  importonce  to  justify  the  grantii^[ 
of  a  writ  of  certiorari,  even  though  a  justice 
of  the  court  had  given  the  appellant  a  certifi- 
cate under  section  25d,  subd.  2,  of  the  Bank- 
ruptoy  Act,  aupra,  p.  641.  Duryea  Power  (3o. 
V,  Sternbergh,  (1910)  218  U.  S.  299,  31  a 
Ct  26,  54  U.  S.  (L.  ed.)  1047,  where  the 
writ  was  denied.  On  the  other  hand,  it 
may,  after  such  a  dismissal  of  an  appeal, 
grant  a  writ  of  certiorari  if  application 
therefor  is  made  in  time,  as  was  done  in 
Holden  v.  Stratton,  (1903)  191  U.  S.  115, 
24  S.  Ct  46,  48  U.  S.  (L.  ed.)  116,  (1904) 
193  U.  S.  672,  24  S.  Ct.  854,  48  U.  S.  (L. 
ed.)    841,    (1906)    198  U.  S.  202,  26  S.  Ct 

666,  49  U.  S.  (L.  ed.)  1018. 

The  proper  petitioner  for  the  writ  of  cer- 
tiorari is  the  party  who  would  be  entitled  to 
appeal  or  sue  out  a  writ  of  error  if  the  deci- 
sion of  the  Circuit  Court  of  Appeals  were 
reviewable  on  appeal  or  error;  for  example, 
the     petitioning    creditors    in     involuntary 
bankruptey,  as  in  Friday  v.  Hall,  ete.,  Co', 
(1910)    216  U.   S.  449,  30  S.  Ct.  261;  the 
trustee  or  trustees  in  bankruptey,  as  in  tbe 
following  cases:   Mueller  v.  Nugent,   (1902) 
184  U.  S.  1,  22  S.  Ct  269,  46  U.  S.  (L.  ed.) 
405;     Louisville    Trust    Co.    v.    O)niinoor, 
(1902)   184  U.  S.  18,  22  S.  (H.  293,  46  U.  S. 
(L.  ed.)    413;   Hiscock  f^.   Mertens,    (1907) 
205  U.  S.  202,  27  S.  Ct.  488,  61  U.  S.  (L. 
ed.)    771;   Richardson  v.  Shaw,   (1908)  209 
U.  S.  366,  28  S.  Ct.  612,  52  U.  S.  (L.  ed.) 
835;   Thomas  P.  Taggart,   (1906)   209  U.  $. 
886,  28  S.  Ct  619,  52  U.  S.    (L.  ed.)  845; 
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Clarke  r.  Larremore,  (1903)  188  U.  S.  486, 
23  S.  Ct.  363,  47  U.  S.  (L.  €d.)  555;  Balti- 
more First  Nat.  Bank  r.  Staake,  (1906)  202 
U.  S.  141,  26  S.  C?t.  580,  50  U.  S.  (L.  ed,) 
967;  McHarg  r.  Staake,  (1906)  202  U.  S. 
150,  26  S.  Gt.  584,  50  U.  S.  (L.  ed.)  971; 
creditor  claimants,  as  in  J.  B.  Orcutt  Co.  r. 
Green,  (1907)  204  U.  S.  96,  27  S.  Ct.  196, 
51  U.  S.  (L.  ed.)  390;  or  adverse  claimants 
of  property,  as  in  Chicago  First  Nat.  Bank 
p.  (Jhicago  Title,  etc.,  Co.,  (1906)  198  U.  S. 
280,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.)  1051  — 
according  to  the  circumstances  of  the  par- 
ticular case. 

In  Bryan  v,  Bemheimer,  (1901)  181  U.  S. 
188,  21  S.  Ct.  557,  45  U.  S.  (L.  ed.)  814, 
where  a  marshal,  who,  in  behalf  of  petition- 
ing creditors,  had  seized  property  in  the 
hands  of  a  claimant  and  had  been  ordered 
by  the  Circuit  Court  of  Appeals  to  restore 
it  to  the  claimant,  the  marshal,  in  behalf  of 
those  creditors,  obtained  the  writ  of  certio- 
rari. 

Fonn  of  petition.  —  A  petition  for  a  writ 
of  certiorari  is  quoted,  substantially  in  full, 
in  Chicago  First  Nat.  Bank  v.  Chicago  Title, 
etc.,  Co.,  (1905)  198  U.  S.  280,  25  S.  Ct. 
693,  49  U.  S.  (L.  ed.)  1051,  where  the  writ 
was  granted. 

Miscellaneous  matters  of  practice  relating 
to  certiorari,  see  4  Fed.  Stat.  Annot.  420, 
ei  «<Tg.,  and  note  at  the  corresponding  place 
in  the  title  Jitdiciabt,  toI.  2  of  this  Sup- 
plement. 


A  certified  copy  of  the  entire  record  of  the 
case  in  the  Circuit  Court  of  Appeals  must  be 
furnished  to  the  Supreme  Court  by  the  ap- 
plicant for  a  writ  of  certiorari,  as  a  part  of 
the  application.  Supreme  Court  rule  37, 
subd.  3,  210  U.  S.  appendix  501,  29  S.  Ct. 
xxii.  See  generally  ''Instructions  by  clerk 
of  Supreme  Court  as  to  applications  for  writs 
of  certiorari  under  Act  of  March  3,  1911," 
which  follow  rule  39  in  current  publications 
of  Supreme  Court  rules,  and  are  printed  in 
210  U.  S.  appendix  503,  29  S.  Ct.  xxiii. 

An  agreed  statement  of  acts  was  used  in 
Friday  r.  Hall,  etc.,  Co.,  (1910)  216  U.  S. 
449,  30  S.  Ct.  261. 

A  motion  to  quash  the  writ  was  filed  in 
one  case,  after  the  writ  had  been  granted,  on 
the  ground  that  the  petitioner's  remedy  in 
the  particular  case  was  by  appeal  or  writ  of 
error  instead  of  certiorari.  Chicago  Firdt 
Nat.  Bank  r.  Chicago  Title,  etc.,  Co.,  (1905) 
198  U.  S.  280,  25  S.  Ct.  693,  49  U.  S.  (L. 
ed.)  1051,  where  consideration  of  the  motion 
was  postponed  to  the  hearing  on  the  merits, 
when  the  motion  was  denied. 

Determination  and  remand.  —  See  the  last 
paragraph  of  II.  Questions  Certified,  supra 
this  note ;  Chicago  First  Nat.  Bank  t?.  Chicago 
Title,  etc.,  Co.,  (1905)  198  U.  S.  280,  288, 
25  S.  Ct.  693,  697,  49  U.  S.  (L.  ed.)  1051; 
Eaa  p.  Chicago  First  Nat.  Bank,  (1907)  207 
U.  S.  61,  28  S.  Ct.  23,  62  U.  S.  (L.  ed.)  103, 
reversing  Ex  p.  Chicago  Title,  etc.,  Co.,  (C. 
C.  A.  7th  Cir.  1006)   146  Fed.  742. 


Sec.  26.  Abbitbation  of  Conteovebsies. — m  [Trustees  may  svbmit,'] 
The  trustee  may,  pursuant  to  the  direction  of  the  court,  submit  to  arbitration 
any  controversy  arising  in  the  settlement  of  the  estate.  [{1898)  SO  Stat.  L. 
B6S.^ 

h  [Selection  of  arbitrators.']  Three  arbitrators  shall  be  chosen  by  mutual 
consent,  or  one  by  the  trustee,  one  by  the  other  party  to  the  controversy,  and 
the  third  by  the  two  so  diosen,  or  if  they  fail  to  agree  in  five  days  after  their 
appointment  the  court  shall  appoint  the  third  arbitrator.  [{1898)  SO  Stat.  L. 
6BS.'] 

Selection  of  arbitrators.  —  It  ie  an  irregu-  third  agreed  upon  by  the  two  contending 
larity  if  one  of  the  arbitrators  is  selected  by  parties.  In  re  McLam,  (D.  C.  Vt.  1899)  97 
the  trustee,  one  by  the  other  party,  and  the      Fed.  922,  3  Am.  Bankr.  Rep.  245. 


c  [Findings.']  The  written  finding  of  the  arbitrators,  or  a  majority  of  them, 
as  to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like  force  and 
effect  as  the  verdict  of  a  jury.  [{1898)  SO  Stat.  L.  BBS.] 

The  finding  of  arbitrators  ia  aubjoct  to  bo      McLam,  (D.  C.  Vt.  1899)  97  Fed.  922,  3  Am. 
set  aside  or  adjudged  upon  by  the  court  in      Bankr.  Rep.  245. 
like  manner  as  a  verdict  would  be.     In  re 

Se<3.  27.  CoMPBOMiSBS.  —  a  [When  allowed.]  The  trustee  may,  with  the 
approval  of.  the  court,  compromise  any  controversy  arising  in  the  administra- 
tion of  the  estate  upon  such  terms  as  he  may  deem  for  the  best  interests  of  the 
estate.  [{1898)  SO  Stat.  L.  BBS.] 

Whoa  eompromiso  will  bo  approved. —  trustee  and  his  attorney,  as  well  as  the 
Where  litigation  would  result  in  probable  learned  referee  and  a  very  laige  majority  of 
and  almost  inevitable  defeat,  and  both  the      the  creditors,  have  united  in  virtually  de- 
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daring  the  defense  of  a  suit  not  wise  or 
beneficial  to  the  estate,  the  acceptance  of  a 
proposed  compromise  and  settlement  would 
seem  to  be  proper,  /n  re  Kearney,  (N.  D. 
N.  Y.  1910)   184  ¥eA,  190. 

Compromise  must  be  for  best  interests  of 
estate.  —  Section  27  does  not  authorize  the 
bankruptcy  court  to  confirm  a  proposed  plan 
for  the  reorganization  of  a  bankrupt  corpo- 
ration, not  amounting  to  a  composition,  by 
which  dissenting  creditors  will  be  compelled 
to  accept  stock  in  the  new  corporation  to  be 
placed  in  a  voting  trust  for  a  term  of  years 
in  exchange  for  their  claims  on  the  money 
and  assets  of  the  bankrupts,  consenting,  in 
addition  to  the  creation  and  priority  of  a 
large  mortgage,  to  provide  a  working  capital 
for  the  new  corporation.  A  construction 
which  would  justify  such  action  on  the  part 
of  the  court  would  be  an  undue  enlargement 
of  the  section.  In  re  Northampton  Portland 
Cement  Co.,  (E.  D.  Pa.  1911)  186  Fed.  542. 
See  also  In  re  Geiselhart,  (W.  D.  Pa.  1910) 
181  Fed.  622. 


Lienors  and  Creditors  Protected.  —  In  In 
re  Adamo,  (E.  D.  N.  Y.  1907)  151  Fed.  716, 
18  Am.  Bankr.  Rep.  181,  it  was  said  that 
*'  inasmuch  as  the  attorney  for  the  bank- 
rupt, who  has  prosecuted  the  mechanic's 
lien  action,  has  an  attorney's  lien  for  ser- 
vices therein,  and  inasmuch  as  the  rights  in 
that  action  cannot  be  adjudicated  in  the 
bankruptcy  proceedings,  except  as  the  mat- 
ter is  brought  into  the  bankruptcy  court  by 
consent,  it  is  impossible  to  approve  the  com- 

{>romise  and  direct  that  the  trustee  be  sl- 
owed io  carry  it  out,  unless  all  the  parties 
interested  waive  any  particular  right  to  liti- 
gate their  claiihs  in  the  state  court." 

Bankrupt  cannot  siie  io  restrain  compro- 
mise.—  Where  a  bankrupt's  title  to  prop- 
erty, in  the  hands  of  his  wife,  passes  by  the 
adjudication  to  his  trustee,  he  has  no  ca- 
pacity to  sue,  in  a  state  court,  to  restrain  the 
trustee  from  carrying  out  a  proposed  com- 
promise of  the  claim  against  the  wife.  In  re 
Kranich.  (E.  D.  Pa.  1909)  174  Fed.  908,  23 
Am.  Bankr.  Rep.  560. 


Sec.  28.  Designation  of  Newspapers.  —  a  [To  publish  noticesJ]  Courts 
of  bankruptcy  shall  by  order  designate  a  ne^vspaper  published  within  their 
respective  territorial  districts,  and  in  the  county  in  which  the  bankrupt  resides 
or  the  major  part  of  his  property  is  situated,  in  which  notices  required  to  be 
published  by  this  Act  and  orders  which  the  court  may  direct  to  be  published 
shall  be  inserted.  Any  court  may  in  a  particular  case,  for  the  convenience  of 
parties  in  interest,  designate  some  additional  newspaper  in  which  notices  and 
orders  in  such  case  shall  be  published.   [{1898)  30  Stat  L.  65^.] 

Sec.  29.  Offenses.  —  a  [Misappropriating  property  —  secreting  or  de- 
stroying documents.']  A  person  shall  be  punished,  by  imprisonment  for  a  period 
not  to  exceed  five  years,  upon  conviction  of  the  offense  of  having  knowingly  and 
fraudulently  appropriated  to  his  own  use,  embezzled,  spent,  or  unlawfully  trans- 
ferred any  property  Or  secreted  or  destroyed  any  document  belonging  to  a  bank- 
rupt estate  which  came  itito  his  charge  as  trustee.   1(1898)  SO  Stat,  L,  55-J.] 

tion  asked  him,  on  the  ground  that  his  an- 
swer may  tend  to  incriminate  him.  In  re 
Smith,  (S.  D.  N.  Y.  1902)  112  Fed.  609,  7 
Am.  Bankr.  Rep.  213. 

Release  on  nabeas  corpus.  —  A  bankrupt, 
arrested  and  hela  oh  a  capias  in  an  8>ction 
tb  recover  from  him  the  value  of  property 
which  it  is  alleged  he  embezzled  and  fraudu- 
lently converted  to  his  own  tise,  is  entitled 
Io  release  on  a  writ  of  habeas  corpus,  where 
no  facts  are  pleaded  which  show  such  em- 
be2zlement  to  have  been  committed  white 
he  was  acting  in  a  fiduciary  capacity,  so  as 
to  pteVetit  a  discharge  in  bankruptcy  from 
beiilg  a  release  bf  the  debt  under  section  17a 
(4).  Barrett  «.  Prince,  (C.  C.  A.  7th  Cir. 
1906)  143  Fed.  302,  16  Am.  Bankr.  Rep.  64. 


Cross-reference:    As  to 

Commission  of  offense  as  an  objection 
to  discharge,  see  section  146  (1),  su- 
pra, p.  557. 

Suspidoiis  circumstatlces  are  not  endu^h 
to  show  such  a  fraudulent  transfer  as  is 
meant  by  section  29a.  In  re  Howard,  (C. 
C.  A.  2d  Cir.  1910)    180  Fed.  399.. 

Defendant  inay  refuse  to  answer  ihcrim- 
inating  questions.  —  A  trustee  in  bankruptcy, 
who  has  been  arrested  under  section  29a, 
charged  with  a  misappropriation  of  the 
funds  of  the  estate,  on  an  examination  be- 
fore the  referee,  pending  such  charge,  with 
reference  to  the  bankrupt  estate,  has  the  con- 
stitutional right  to  refuse  to  answer  a  ques- 


b  [Punishment,]  A  person  shall  be  punished,  by  imprisonment  for  a  period 
not  to  bxceed  two  vears,  upon  feohviction  of  the  offense  of  having  knowingly  and 
fraudulently  [(1898)  SO  Stat,  L.  66^,] 

(1)  [Concealing  property,]  concealed  while  a  bankrupt,  or  after  his  dis- 
charge, from  his  trustee  any  of  the  property  belonging  to  his  estate  in  bank- 
ruptcy; or  [(1898)  SO  Stat.  L.  55|.] 
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Concealment  of  asseta«  —  One  who,  while 
ft  bankrupt,  or  after  his  discharge,  know- 
ingly or  fraudulently  conceals  from  his  trus- 
tee any  of  the  property  belonging  to  his  es- 
tate in  bankruptcy,  is  guilty  of  ^n  offense 
under  seotion  296  (1).     In  re  Ablowich,  (S. 

B,  N.  Y.  1900)  99  Fed.  81;  In  re  Welch,  (S. 
D.  Ohio  1899)  100  Fed,  65;  In  re  Mendel- 
sohn, (S.  D.  N.  Y.  1900)  102  Fed.  119;  In 
re  Quackenbush.  (N.  D.  N.  Y.  1900)  102 
Fed.  282;  In  re  Hoffmann,  (S.  D.  N.  Y.  1900) 
102  Fed.  979;  In  re  Bemis,  (N.  D.  N.  Y. 
1900)  104  Fed.  672;  U.  S.  t?.  Lake,  (E.  D. 
Ark.  1904)  129  Fed.  499,  12  Am.  Bankr. 
Rep.  270;   U.   8.   v.  Goldstein,    (W.  D.   Va. 

1904)  132  Fed.  789,  12  Am.  Bankr.  Hep. 
765;  In  re  Taplin,  (N.  D.  la.  1905)  135  Fed. 
861,  14  Am.  Bankr.  Rep.  360;  Field  r.  U.  8., 
(C.  C.  A.  8th  Cir.  1905)  137  Fed.  6,  14  Am. 
Bankr.  Rep.  507 ;  U.  S.  t?.  Cohn,  ( S.  D.  N.  Y. 
1906)  142  Fed.  983,  15  Am.  Bankr.  Rep. 
357;  In  re  Jacobs,  (D.  C.  Ore.  1906)  147 
Fed.  797,  17  Am.  Bankr.  Rep.  470;  Cohen  r. 
U.  8.,  (C,  C.  A.  2d  Cir.  1907)  157  Fed.  651, 
19  Am.  Bankr.  Rep.  8,  distinguishing  Field 
r.  U.  8.,   (8th  Cir,  1905)    137  Fed.  6,  69  C. 

C,  A.  568;  Johnson  v,  U.  S.,  (C.  C.  A.  Ist 
Cir.  1908)  163  Fed.  30,  20  Am.  Bankr.  Rep. 
724;  Alkon  V.  U.  8.,  (C.  C.  A.  Ist  Cir.  1908) 
163  Fed.  810,  22  Am.  Bankr.  Rep.  489; 
Kern  t\  U.  8.,  (C.  C.  A.  6th  Cir.  1909)  169 
Fed.  617,  22  Am.  Bankr.  Rep.  223;  U.  8.  l?. 
Young,  etc.,  Co.,  (D.  C.  R.  I.  1909)  170 
Fed.  110,  22  Am.  Bankr.  Rep.  484;  Korrch  r. 
U.  8.,  (C.  C.  A.  1st  Cir.  1909)  171  Fed. 
366,  22  Am.  Bankr.  Rep.  544 ;  U.  S.  t?.  Freed, 
(8.  D.  N.  Y.  1910)  179  Fed.  236;  U.  8.  v. 
Stern,  (E.  D.  Pa.  1911)  186  Fed.  854;  U.  8. 
V,  Levinson,  (D.  C.  S.  C.  1904)  13  Am. 
Bankr.  Rep.  29;  U.  8.  v.  Comstock,  (C.  C. 
Mass.  1908)   20  Am.  Bankr.  Rep.  520. 

Effect  of  disclosure  after  arrest.  —  The 
offense  of  concealment  of  assets  by  a  bank- 
rupt, when  once  committed,  cannot  be  re- 
trieved by  the  bankrupt's  atonement,  after 
extradition,  by  disclosing  to  the  trustee  the 
assets  concealed.  Kern  t?.  U.  S.,  (C.  0.  A. 
6th  Cir.  1909)  169  Fed.  617,  22  Am.  Bankr. 
Rep.  223. 

Mere  omission  of  property  from  schedule 
insufficient.  —  The  offense  of  concealing  prop- 
erty by  a  bankrupt  from  his  trustee  consists 
of  a  continuous  concealment  of  the  property 
from  the  trustee  during  the  whole  course  of 
the  bankruptcy  proceedings,  or  beyond,  and 
is  therefore  not  necessarily  consummated  by 
an  omission  of  the  property  from  the  sched- 
ules. Johnson  v.  U.  8.,  (0.  C.  A.  1st  Cir. 
1908)  163  Fed.  30,  20  Am.  Bankr.  Rep.  724; 
U.  8.  V.  Levinson,  (D,  C.  8.  C.  1904)  13  Am. 
Bankr.  Rep.  29. 

Actual  bankruptcy  essential.  —  As  the  stat- 
ute provides  for  concealment  ''while  a  bank- 
rupt, or  after  his  discharge,"  it  has  been 
held  that  the  concealment  must  have  actu- 
ally taken  place,  or  continued,  while  there 
18  a  person  in  bankruptcy.  Wayne  Knitting 
Mills  «.  Nugent,  (D.  C.  Ky.  1900)  104  Fed. 
530,  4  Am.  Bankr.  Rep.  747;  Field  v.  U.  8. 
(C.  C.  A,  8th  Cir.  1905)  137  Fed,  6,  14  Am. 
Bankr.  Rep.  507 ;  In  re  Gilroy,  ( 8.  D.  N.  Y. 

1905)  140  Fed.  733,  14  Am.  Bankr.  Rep. 


627;  In  re  Jacobs,  (D.  C.  Ore.  1906)  147 
Fed.  797,  17  Am.  Bankr,  Rep.  47Q;  U.  8.  v. 
Grodson,  (K.  D.  111.  1908)  164  Fed.  157,  21 
Am.  Bankr.  Rep.  68;  Gilbertaon  v.  U.  8.,  (C. 
C.  A.  7th  Cir.  1909)  168  Fed.  672,  22  Am. 
Bankr.  Rep.  32;  U,  &  f.  Young,  etc,  Co., 
(D.  C.  R.  I.  1909)  170  Fed.  110,  22  Am. 
Bankr.  Rep.  484;  In  re  Adams,  (N,  D.  N.  Y. 
1909)  171  Fed.  599,  22  Am.  Bankr.  Rep.  613. 

The  present  or  past  hankr^^te^  of  the 
person  accused  is  an  indispensable  element 
of  the  offense  denounced  by  the  statute. 
Field  17.  U.  8.,  (C.  C,  A.  8th  Cir.  1906)  137 
Fed.  6,  14  Am.  Bankr.  Rep.  507. 

Trustee  must  be  entitled  to  concealed  prop- 
erty.—  It  is  necessary  to  show  that  the  con- 
cealment was  ol  property  to  which  the  trus- 
tee is  entitled,  and  it  must  have  been  made 
knowingly  and  fraudulently  by  the  bank- 
rupta  while  such;  that  is,  after  they  were 
adjudicated   bankrupts^    In  re  Jacobs,    (D. 

C.  Ore,  1906)  147  Fed,  797,  17  Am.  Bankr. 
Rep.  470. 

Must  have  been  an  adjudication.  -^  A 
charge  against  a  bankrupt  of  CQQoealing 
from  his  trustee  property  belonging  to  the 
estate  cannot  be  sustained  without  a  bank- 
ruptcy adjudication,  even  though  the  proof 
establishes  a  flagrant  concealment  of  the 
property  from  the  trustee  de  facto.  Gilbert- 
son  V.  U.  8.,  (C.  C.  A.  7th  Cir.  1909)  168 
Fed.  672,  22  Am.  Bankr.  Rep.  32. 

Necessity  of  appointment  of  trustee.  —  In 
In  re  Adams,  (N.  D.  N.  Y.  1909)  171  Fed.  599, 
22  Am.  Bankr.  Rep,  613,  It  was  held  that  a 
person  cannot  be  convicted  of  an  offense, 
and  imprisoned,  for  fraudulently  concealing, 
while  a  bankrupt,  property  "  from  his  estate 
in  bankruptcy."  Before  this  offense  oan  be 
committed  there  must  he  a  trustee. 

But  see  U.  8.  t?.  Goldstein,  (W,  D.  Va. 
1904)  132  Fed.  789,  12  Am.  Bankr.  R«p.  755,* 
wherein  it  was  held  that  the  concealment  of 
property  by  a  voluntary  bankrupt  after  his 
adjudication,  although  before  the  appoint- 
ment of  a  trustee,  is  a  concealment  from  the 
trustee,  which,  if  knowingly  and  fraudu- 
lently done,  constitutes  a  criminal  offense. 

Knowledge  of  trustee's  appointment  imma 
teriah  —  The  offense  of  eoncealment  of  goods 
may  be  completed  by  a  physical  act,  in- 
tended or  calculated  to  prevent  a  trustee 
when  appointed  from  securing  the  goods,  and 
the  character  of  the  offense  is  in  no  way  de- 
pendent upon  knowledge  that  a  particular 
person  is  clothed  with  legal  authority.  U. 
8.  V.  Comstock,  (C.  C,  R.  I.  1908)  161  Fed. 
644,  20  Am.  Bankr.  Rep.  52Q, 

Continuing  concealments. -<- It  is  not  nec- 
essary, in  order  to  constitute  the  offense 
of  unlawfully  concealing  assets,  that  the 
original  concealment  actually  oecur  during 
bankruptcy,  providing  that  it  continue  there- 
after; and  it  has  been  held  that  the  conceal- 
ment will  he  none  the  less  criminal  where, 
although  it  was  effected  prior  to  bank- 
ruptcy, the  property  or  its  proceeds  are  con- 
cealed  by  the  bankrupt  from  his  trustee  after 
his  appointment.    V.   8.   v.  Goldstein,    (W. 

D.  Va.  1004)  132  Fed.  789,  12  Am.  Bankr. 
Rep.  756;  U.  8.  V.  Cohn,  (8.  D.  N.  Y.  1906) 
142   Fed.   983,    15   Am.    Bankr.   Rep.    357; 
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Johnson  r.  U:  S.,  (C.  C.  A.  let  Cir.  1908) 
163  Fed.  30,  20  Am.  Bankr.  Rep.  724;  U.  S. 
p.  Young,  etc.,  Co.,  (D.  C.  R.  I.  1909)  170 
Fed.  110,  22  Am.  Bankr.  Rep.  484;  U.  S.  17. 
Stern,   (E.  D.  Pa.  1911)    186  Fed.  854. 

The  word  "concealed,"  employed  in  this 
connection,  is  sufficiently  elastic  in  its  sig- 
nification to  comprise  a  "continuing  con- 
cealment." Thus,  if  a  bankrupt  has  dis- 
posed of  property  belonging  to  him,  prior  to 
the  adjudication,  and  has  the  proceeds  there- 
of in  his  possession  or  within  his  authority 
to  use  and  appropriate  subsequently,  there 
is  a  continuing  concealment  for  which  he  is 
amenable  to  the  law,  although  the  fact  of 
concealment,  by  intent  and  purpose,  took 
place  while  he  was  not  a  bankrupt.  In  re 
Jacobs,  (D.  C.  Ore.  1906)  147  Fed.  797,  17 
Am.  Bankr.  Rep.  470. 

Concealment  by  corporation.  —  A  bankrupt 
corporation  may  be  guilty  of  concealing  as- 
sets, and  an  officer  thereof  may  be  indicted 
therefor  if  he  participated  therein.  U.  S. 
V.  Freed,  (S.  D.  N.  Y.  1910)  179  Fed.  236. 

Conspiracy  to  conceal  corporation  assets. 
—  Individuals  may  be  guilty  of  a  conspiracy 
which  includes  in  its  purpose  a  fraudulent 
concealment  of  the  assets  of  a  bankrupt  cor- 
poration, even  if  the  corporation  could  not 
be  charged  as  a  conspirator.  U.  S.  r.  Young, 
etc.,  Co.,  (D.  C.  R.  I.  1909)  170  Fed.  110, 
22  Am.  Bankr.  Rep.  484.  And  see  to  the 
same  effect  Cohen  v,  U.  S.,  (C.  C.  A.  2d  Cir. 
190? )  157  Fed.  651,  diatinguiehing  Field  v. 
U.  S.,  (8th  Cir.  1906)  137  Fed.  6,  69  C.  C. 
A.  568. 

But  it  has  also  been  held  that  section  296 
(1)  must  be  strictly  construed,  and  that,  so 
construed,  it  does  not  include  concealments 
by  the  officers  of  a  corporation  which  has 
been  declared  bankrupt.  U.  S.  r.  Lake,  (E. 
D.  Ark.  1904)  129  Fed.  499,  12  Am.  Bankr. 
Rep.  270;  Field  v.  U.  S.,  (8th  Cir.  1905) 
137  Fed.  6,  69  C.  C.  A.  568,  14  Am.  Bankr. 
Rep.  507. 

So  also  it  has  been  held  that  since  the  Act 
does  not  make  it  a  criminal  offense  for  a  per- 
son not  a  bankrupt  to  conceal  the  bankrupt's 
property  from  the  trustee,  an  indictment 
charging  that  defendants,  who  were  in  no 
manner  officially  connected  either  as  direct- 
ors or  stockholders  with  a  bankrupt  corpora- 
tion, conspired  to  conceal  assets  of  the  cor- 
poration from  the  trustee  in  bankruptcy,  and 
in  pursuance  of  such  conspiracy  they  re- 
moved the  corporation's  stock  of  goods  from 
its  place  of  business  and  caused  the  same  to 
be  sold  and  concealed  the  proceeds,  did  not 
state  an  offense.  U.  S.  v,  Waldman,  (S.  D. 
N.  Y.  1911)  188  Fed.  524. 

Conspiracy  to  conceaL  — An  indictment  will 
lie  under  Rev.  Stat.,  sec.  5440,  2  Fed.  Stat. 
Annot.  247,  now  Cr.  Code,  sec.  37,  1909  Supp. 
Fed.  Stat.  Annot.  415,  making  it  an  offense 
to  conspire  to  commit  any  offense  against 
the  United  States,  for  conspiracy  to  con- 
ceal from  a  trustee  in  bankruntcjr  property 
belonging  to  the  estate,  in  violation  of  sec- 
tion 296  (1).  U.  S.  V.  Cohn,  (S.  D.  N.  Y. 
1906)  142  Fed.  983,  15  Am.  Bankr.  Rep.  357, 
affirmed  (C.  C.  A.  2d  Cir.  1907)  157  Fed.  651, 
19  Am.  Bankr.  Rep.  8;  U.  S.  v.  Young,  etc., 


O).,  (C.  C.  R.  I.  1909)  170  Fed.  110,  22  Am. 
Bankr.  Rep.  484;  U.  S.  r.  Stern,  (E.  D.  Pa. 
1911)  186  Fed.  854;  Radin  r.  U.  S.,  (C.  C.  A. 
2d  Cir.  1911)   189  Fed.  568. 

And  such  conspiracy  may  be  entered  into 
prior  to  the  bankruptcy,  in  contemplation 
thereof;  and  defendants  may  be  convicted 
although  it  is  not  alleged  nor  proved  that  a 
trustee  was  actually  appointed,  where  the 
evidence  warrants  a  finding  that  the  con- 
spiracy was  80  successfully  carried  out  that, 
when  the  bankruptcy  proceedings  were  in- 
stituted, the  bankrupt's  property  had  all 
been  removed  beycnd  the  jurisdiction  of  the 
court,  so  that  the  appointment  of  a  trustee 
would  have  been  a  useless  formality.  Radin 
r.  U.  S.,  (C.  C.  A.  2d  Cir.  1911)  189  Fed. 
568. 

Conspiracy  prior  to  bankruptcy  as  con- 
tinuing concealment. — A  conspiracy  by  bank- 
rupts to  conceal  their  property  from  their 
trustee,  formed  within  thirty  days  of  the 
filing  of  the  petition  in  bankruptcy  and  fol- 
lowed by  actual  concealment  of  the  property, 
is  an  offense  which  continues  to  the  date  of 
the  refusal  to  turn  over  the  property  to  the 
trustee  on  his  election;  and  an  indictment 
for  conspiracy  under  Rev.  Stat.,  sec.  5440,  2 
Fed.  Stat.  Annot.  247,  now  Cr.  Code,  sec.  37, 
1909  Supp.  Fed.  Stat.  Annot.  416,  properly 
charges  the  commission  of  the  offense  as  of 
such  date.  U.  S.  f.  Stern,  (E.  D.  Pa.  1911) 
186  Fed.  854 

Criminal  intent.  — In  order  to  constitute 
an  offense  under  section  29b  (1),  the  con- 
cealment must  have  been  knowingly  and 
fraudulently  made;  therefore  it  has  been 
held  that  there  can  be  no  conviction  of  such 
offense  where  the  concealment  complained  of 
was  made  in  good  faith,  unintentionally,  or 
because  of  ignorance  or  mistake.  In  re 
Adams,  (N.  D.  N.  Y.  1900)  104  Fed.  72,  4 
Am.  Bankr.  Rep.  696;  U.  S.  i\  Lowenstein, 
(E.  D.  Pa.  1904)  126  Fed.  884,  11  Am. 
Bankr.  Rep.  134;  U.  S.  v,  Levinson,  (D.  C. 
S.  C.  1904)    13  Am.  Bankr.  Rep.  29. 

Omission  to  schedule  property, — The  mere 
omission,  through  ignorance  or  otherwise,  to 
turn  over  property,  or  to  put  it  in  the  sched- 
ule,  is  not   a  criminal   offense;    for  it  may 
happen  that  bankrupts  may  innocently  omit 
from  their  schedules  property  in  which  they 
may  have  an  interest,  the  character  of  which 
is  so  indefinite  that  they  do  not  consider  it 
neoessarv  to   mention   it,  or   through   sheer 
neglect  they  may  fail  to  turff  over  property 
which  they  have  overlooked.    The  essence  of 
the   criminal    offense    is    that    it    should   be 
committed  knowingly  and  fraudulently,  and 
the  jury  must  be  satisfied  beyond  a  reason- 
able doubt  that  any  property  alleged  to  have 
been    concealed   was   knowingly   and   fraudu- 
lently concealed.    Johnson  r.  U.   S.,   (C.  G. 
A.  1st  Cir.  1908)  163  Fed.  30,  20  Am.  Bankr. 
Rep.  724;   U.   S.  r.  Levinson,    (D.  C.  S.  C. 
1904)   13  Am.  Bankr.  Rep.  29. 

But  where  a  hankrupfs  schedule  is  in- 
definite, and  the  bankrupt,  by  active  en- 
deavor, keeps  valuable  assets  in  hiding,  the 
fact  that  the  title  to  all  of  his  property  passes 
to  the  trustee  by  operation  of  law  is  no  de- 
fense to  a  prosecution  for  concealing  assets, 
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since  the  schedulea  point  out  to  the  trustee 
only  such  assets  as  the  bankrupt  actually 
discovered  to  him^  or  as  the  trustee  would 
be  likely  to  discover.  Kern  f?.  U.  S.,  (C.  C. 
A.  6th  Cir.  1909)  169  Fed.  617,  22  Am. 
Bankr.  Rep.  223. 

t7«e  of  concealed  property  to  pay  debts, — 
The  fact  that  a  bankrupt  used  a  part  of  the 
proceeds  of  property  concealed  from  his  trus- 
tee in  the  payment  of  debts  does  not  nega- 
tive a  fraudulent  intent  in  such  concealment. 
Corenman  v,  U.  S.,  (C.  C.  A.  2d  Cir,  1911) 
188  Fed.  424. 

Advice  of  counsel  is  ineffective  as  a  de- 
fense when  it  does  not  go  so  far  as  to  cover 
the  actual  concealment;  thus  it  has  been 
held,  on  the  prosecution  of  a  bankrupt  for 
concealing  money  from  his  trustee,  that  tes- 
timony offered  to  show  that  the  bankrupt's 
attorney  advised  him  to  continue  his  busi- 
ness until  the  usual  time  for  closing  on  the 
day  when  the  petition  was  filed  and  the  ad- 
judication made  is  immaterial,  since,  if 
true,  and  the  business  was  continued  in  good 
faith  and  without  criminal  intent,  and  the 
money  was  received  for  goods  sold  during 
that  time,  such  facts  would  give  the  defend- 
ant no  right  to  withhold  it  from  his  trustee. 
McNiel  V,  U.  S.,  (C.  C.  A.  6th  Cir.  1907)  150 
Fed.  82,  18  Am.  Bankr.  Rep.  19. 

Evidence  —  Schedules  not  admissible, —  In 
the  prosecution  of  a  bankrupt  for  concealing 
property  from  his  trustee,  the  schedules  filed 
by  him  are  not  admissible  in  evidence 
against  him,  being  within  the  provision  of 
Rev.  Stat.,  sec.  860,  3  Fed.  Stat.  Annot  5, 
that  no  pleading  of  a  party,  nor  any  dis- 
covery or  evidence  o<>tained  from  a  party 
or  witness  by  means  of  a  judicid^l  proceed- 
ing, shall  be  given  in  evidence  in  any  crim- 
inal proceeding.  Johnson  v.  U.  S.,  (C.  C.  A. 
1st  Cir.  1908)  163  Fed.  30,  20  Am.  Bankr. 
Rep.  724;  Cohen  v,  U.  S.,  (C.  C.  A.  4th  Cir. 
1909)  170  Fed.  715,  22  Am.  Bankr.  Rep.  333. 

But  it  has  been  held  that  R.  S.  sec.  860,  3 
Fed.  Stat.  Annot.  5,  applies  only  to  prosecu- 
tions in  the  federal  courts,  and  that  in  a 
prosecution  under  a  state  statute  the  bank- 
rupt's schedule  is  competent  evidence  as  an 
admission.  Com.  t?.  Ensign,  (1909)  22  Am. 
Bankr.  Rep.  797,  40  Pa.  Super.  Ct.  157. 

Examination  under  section  7a  (9).  —  On 
the  trial  of  a  bankrupt  for  a  criminal  of- 
fense, it  was  held  to  be  error  to  permit  the 
prosecuting  attorney,  on  the  cross-examina- 
tion of  de&ndant  as  a  witness,  to  read  from 
a  copy  of  his  examination  before  the  referee 
in  the  bankruptcy  proceedings,  under  section 
7a  (9),  and  to  interrogate  him  thereon  for 
the  purpose  of  impeachment.  Jacobs  v.  U. 
S.,  (C.  C.  A.  1st  Cir.  1908)  161  Fed.  694,  20 
Am.  Bankr.  Rep.  550.  And  see  the  annota- 
tion under  section  7a  (9). 

Bankrupt's  books  of  account,  —  On  the 
trial  of  an  involuntary  bankrupt  for  con- 
spiracy to  conceal  property  from  his  trustee, 
it  was  held  not  to  be  error  to  admit  in  evi- 
dence, over  defendant's  objection  and  claim 
of  privilege,  his  books  of  account  which  had 
been  taken  possession  of  by  a  receiver  ap- 
pointed by  the  bankruptcy  court.  Kerrch  v, 
U.  S.,  (C.  C.  A.  Ist  Cir.  1909)  171  Fed.  366, 


22  Am.  Bankr.  Rep.  544.  And  see  the  an- 
notation to  this  effect  under  section  7a  (4), 
supra,  p.  520. 

Proof  of  concealment  of  any  part  of  prop- 
erty sufficient.  —  The  government,  to  war- 
rant a  conviction,  need  not  prove  the  con- 
cealment of  every  article  of  property,  or  of 
every  cent  of  the  cash,  but  proof  of  the  con- 
cealment of  any  part  of  the  property  or  the 
cash  warrants  a  conviction.  U.  S.  r.  Stem, 
(£.  D.  Pa.  1911)   186  Fed.  854. 

Value  of  stock  before  and  after  filing  pe- 
tition.—  On  the  trial  of  a  bankrupt,  who 
was  a  dealer  in  jewelry,  and  was  charged 
with  the  concealment  of  a  portion  thereof 
from  his  trustee,  it  was  held  not  be  error  to 
admit  evidence  of  the  amount  and  value  of 
defendant's  stock  in  trade  a  few  days  prior 
to  the  filing  of  the  petition  in  bankruptcy, 
and  also  a  short  time  afterward,  where  the 
jury  were  properly  instructed  and  cautioned 
in  reference  to  such  testimony.  Jacobs  t;. 
U.  S.,  (C.  C.  A.  1st  Cir.  1908)  161  Fed.  694, 
20  Am.  Bankr.  Rep.  550. 

Failure  io  give  trustee  information  as  to 
property,  —  On  the  trial  of  a  bankrupt 
charged  with  concealment  of  property  from 
his  trustee,  testimony  of  the  trustee  is  ad- 
missible to  show  that  he  was  not  informed 
by  the  defendant  that  property  belonging  to 
him  was  stored  in  places  where  that  which 
was  charged  to  have  been  concealed  was 
found  by  the  trustee.  Johnson  v,  U.  S.,  (C. 
C.  A.  1st  Cir.  1909)  170  Fed.  581,  22  Am. 
Bankr.  Rep.  369,  explaining  Jacobs  v,  U.  S., 
(Ist  Cir.  1908)  161  Fed.  694,  88  C.  C.  A. 
554,  and  Johnson  v,  U.  S.,  (Ist  Cir.  1908) 
163  Fed.  30,  89  C.  C.  A.  508. 

In  order  to  prove  a  continuous  conceal- 
ment of  property  by  a  bankrupt  from  his 
trustee,  it  is  not  necessary  to  take  up  each 
moment  of  the  bankrupt's  life  while  the  pro- 
ceedings lasted,  and  prove  what  he  did,  as  a 
means  of  proving  what  he  did  not;  it  being 
sufficient  to  introduce  secondary  evidence  of 
the  property  disclosed  by  the  bankrupt,  he 
being  entitled  at  his  election  to  introduce  his 
schedules  to  show  that  the  property  claimed 
to  have  been  omitted  was  in  fact  included, 
as  a  matter  of  defense.  Johnson  v,  U.  S., 
(C.  C.  A.  Ist  Cir.  1908)  163  Fed.  30,  20  Am. 
Bankr.  Rep.  724. 

Circumstantial  evidence  is  competent  as 
in  other  cases ;  and  where  such  evidence  war- 
rants the  jury  in  finding  beyond  a  reason- 
able doubt  that  the  accused  was  guilty,  a 
judgment  on  the  verdict  should  not  be  ar- 
rested. U.  S.  V,  Stern,  (E.  D.  Pa.  1911) 
186  Fed.  854. 

Indictment  —  Alleging  that  property  con- 
cealed was  part  of  estate,  —  It  has  been  held 
that  an  indictment  which  charges  that  a 
bankrupt  unlawfully,  knowingly,  wilfully,  and 
fraudulently  concealed  from  his  trustee  cer- 
tain property  belonging  to  his  estate  in  bank, 
ruptcv,  carries  with  it  a  sufficient  averment 
of  his  knowledge  that  such  property  be- 
longed to  his  estate.  McNiel  v,  U.  S.,  (C. 
C.  A.  5th  Cir.  1907)  160  Fed.  82,  18  Am. 
Bankr.  Rep.  19.  See  also  U.  S.  v,  Com- 
stock,  (C.  C.  R.  I.  1908)  161  Fed.  644,  20 
Am.  Bankr.  Rep.  520. 
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T/U  mode  of  the  alleged  conoealm^w^  is 
entirely  immaterial,  and  need  not  be  set 
forth  in  the  indictment.  U.  S.  v.  Comatoek, 
(C.  C.  R.  I.  1008)  161  Fed.  644,  20  Am. 
Bankr.  Rep.  520. 

Alleging  QppoiMfnent  of  tnuiee,  —  In  an 
iadiotment  against  a  bankrupt  and  others 
for  conspiracy  to  conceal  assets  from  the 
trustee  in  bankruptcy,  an  averment  that  a 
person  named  was  "  duly "  appointed  trus- 
tee is  suflScient;  the  matter  of  appointment 
being  an  ineidental  matter  only,  and  not  a 
vital  element  of  the  crime.  Kerrch  v,  U.  S., 
(G.  C.  A.  1st  Cir.  1009)  171  Fed.  366,  82 
Am.  Bankr.  Rep.  544. 

Knowledge  of  tru8tee*e  appointment,  —  An 
indiotmAnt  under  section  29  (  need  not  charge 
that  the  defendant  bankrupt,  at  the  time  of 
the  alleged  oonceatanent  of  his  property, 
knew  that  a  trustee  had  been  appointed,  or 
knew  Uie  name  of  the  trustee.  U.  S.  v.  Com* 
stock),  (C.  C.  R.  I.  1908)  161  Fed.  644,  20 
Am.  Bankr.  Rep.  520. 

Time  of  commisaion  of  offenee  in  coHftnu- 
ing  eono€alment9,  —  A  concealment  by  a 
bankrupt  from  a  trustee  after  his  appoint- 
ment of  any  property  or  cash  which  the  bank- 
rupt ha«  in  his  possession,  and  a  failure  to 
deliver  it  over  to  him  on  demand,  is  an  offenie 
as  of  any  date  the  concealment  continues; 
and  an  indictment  charging  the  offense  prop- 
erly charges  its  commission  as  of  the  date  of 
the  refusal  to  turn  over  the  property  to  the 
trustee.  U.  S.  r.  Stem,  (E.  D.  Pa.  1911) 
186  Fed.  854. 

An  indioiment  for  conspiracy  that  one  of 
the  conspirators  should  purchase  goods  and 
afterwards  go  into  bankruptcy,  and  that  the 
goods  should  be  concealed  by  the  other,  in 
violation  of  section  296  ( 1 ) ,  is  not  insufficient 
because    it   avers    that    the   conspiracy   was 


formed  aivi  the  goods  were  to  be  concealed 
prior  to  the  bankruptcy,  where  it  also  avers 
that  it  was  the  intention  to  eontinue  the 
concealment  thereafter.  Alkon  v.  U.  S^  (C 
C.  A.  Ist  Cir.  1006)  163  Fed.  810,  22  Am. 
Bankr.  Rep.  489. 

An  indictment  for  coaspiraey  to  eoneeal 
assets  of  a  corporation  in  oontemplation  of 
bankruptcy  is  not  objectionable  because  there 
was  no  existing  bankruptcy  when  the  con- 
spiracy was  originated.  U.  S.  r.  Youi^,  etc. 
Go.,  (0.  0.  R.  I.  1009)  170  Fed.  110,  22  Am. 
Bankr.  Rep.  484. 

But  an  indictment  against  a  bankrupt  and 
others,  charging  a  conspiracy  <to  oono^ 
property  of  the  bankrupt  from  his  trustee  in 
violation  of  the  Bankruptcy  Act,  does  not 
charge  an  offense  under  Rev.  Stat.,  sec.  5440, 
2  Fed.  Stat.  Annot.  247,  where  it  shows  that 
the  conspiracy  was  formed  and  the  property 
removed  and  concealed  by  the  defendants 
prior  to  the  bankruptcy,  but  does  not  aver 
that  such  concealment  was  in  oontemplation 
of  bankruptcy,  or  that  any  overt  act  was  com- 
mitted after  the  bankruptcy,  although  it 
charges  a  further  conspiracy  thereaf&r  to 
continue  the  concealment.  U.  S.  v.  Qrodson, 
(N.  D.  ill.  1908)  164  Fed.  157,  21  Am.  Bankr. 
Rep.  68. 

And  where  an  indictment  for  conspiracy  to 
conceal  the  assets  of  a  bankrupt  corporation 
from  its  trustees  alleged,  as  the  overt  act, 
that  defendants  removed  and  sold  the  bank- 
rupt's stock  of  goods  and  concealed  the  pro- 
ceeds from  the  bankrupt's  receiver  and 
trustee,  but  did  not  allege  any  of  the  circum- 
stances under  which  the  goods  were  removed, 
so  as  to  show  that  such  removal  was  illegal, 
and  not  under  legal  process,  it  was  held  to 
be  insufficient.  U.  S.  o.  Waldman,  (S.  D. 
N.  Y.  1911)  188  Fed.  524. 


(2)   [False  oaths  or  accotunts.'}  made  a  false  oath  or  account  in,  or  in 
relation  to,  any  proceeding  in  bankruptcy;  [{1898)  SO  Stat  L.  66i,'\ 

his  examination  in  respect  to  his  ownership 
of,  or  interest  in,  property  conveyed  to  his 
wife  some  years  before  the  bankruptcy  pro- 
ceedings, constitutes  the  making  of  a  ntlse 
oath  in  relation  to  a  proceeding  in  bank- 
ruptcy. In  re  Conroy,  (E.  D.  Pa.  1906)  134 
Fed.  764,  14  Am.  Bankr.  Rep.  249. 

Oath  must  he  corruptly  false. -^  The  term 
"false  oath"  means  a  corruptly  false  oath, 
such  as  would  subject  the  affiant  to  a  prose- 
cution for  perjury.  In  re  Gilpin,  (E.  D.  Pa. 
1908)  160  Fed.  171,  20  Am.  Bankr.  Rep.  374. 

Ohjection  that  ewamination  icaa  unauthor- 
ized is  unavailable,  —  If  the  bankrupt  or  a 
creditor  appears  prior  to  the  first  meeting 
of  creditors,  and  at  an  examination  before 
a  special  referee,  special  commissioner,  or 
special  master,  consents  to  be  sworn,  and 
does  not  refuse  to  testify,  he  cannot  then 
object  to  the  authority  of  the  court  in  re- 
quiring his  examination.  U.  S.  v.  Liberman, 
(E.  D.  N.  Y.  1910)  176  Fed.  161,  23  Am. 
Bankr.  Hep.  734. 

Indictment  —  AUeging  false  oath  to  sched- 
ules.—  Where  an  indictment  against  the 
president   of    a    bankrupt    corporation,    for 


False  oath.  —  Knowingly  and  fraudulently 
making  a  false  oath  or  account  in,  or  in 
relation  to,  any  prooeeding  in  bankruptcy, 
constitutes  a  punishable  oflfense  under  seo- 
tion  296  (2).  Kentucky  Nat.  Bank  t?.  Car- 
ley,  (O.  C.  A.  3d  Cir.  1904)  127  Fed.  686, 
12  Am.  Bankr.  Rep.  119;  In^re  Conroy,  (E. 
D.  Pa.  1905)  134  Fed.  764,  14  Am.  Bankr. 
Rep.  249;  Sdelstein  v,  U.  S.,  (C.  C.  A.  8th 
Cir.  1906)  149  Fed.  636,  17  Am.  Bankr.  Rep. 
649;  Troeder  v,  Lorsch,  (C.  C.  A.  Ist  Cir. 
1906)  150  Fed.  710,  17  Am.  Bankr.  Rep.  723; 
U.  S.  17.  Liberman,  (E.  D.  N.  Y.  1910)  176 
Fed.  161,  23  Am.  Bankr.  Rep.  734;  U.  S.  v. 
Freed,  (S.  D.  N.  Y.  1910)   179  Fed.  286. 

The  term  "false  oath'*  is  not  limited  to 
proceedings  under  section  7a  (9),  nor  to 
false  swearing  in  connection  with  the  bank- 
rupt's schedules,  but  is  related  to  any  pro< 
ceeding  in  bankruptcy,  including  the  exam- 
ination of  the  bankrupt  before  a  referee  on 
an  investigation  of  specifications  filed  against 
his  discharge.  Edelstein  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1906)  149  Fed.  686,  17  Am.  Bankr. 
Rep.  649. 

False  testimony  given  by  a  bankrupt  on 
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making  *  falfle  oath  tp  its  schedules,  allied 
that  the  corporation  was  adjudged  a  bank- 
rupt; that  defendant,  as  its  president,  in 
comii^aaee  with  the  bankniptcy  law,  did  file 
in  the  bankruptcy  proceeding  with  the  referee 
the  schedules  required  by  law,  subscribed  and 
sworn  to  by  him  as  president,  etc.;  that  de- 
fendant stated  on  his  oath  that  such  sched- 
ules contained  a  true  and  complete  statement 
of  all  the  corporation's  property;  and  that 
the  statement  that  the  bankrupt  corporation 
had  then  on  hand  only  a  certain  sum,  which 
was  all  the  money  the  corporation  then  and 
there  had,  was  false,  it  was  held  that  such 
indictment  followed  the  strict  language  of 
the  statute,  and  sufiBciently  showed  the  ma- 
teriality of  the  f.i]se  statement,  without  an 
express  averment  thereof.  U.  S.  r.  Lake^ 
(E.  D.  Ark.  1904)  129  Fed.  499,  12  Am. 
Bankr.  Rep.  270. 

In  an  indictment  against  the  president  of 
a  bankrupt  corporation  lor  making  a  false 
oath  to  its  schedules,  a  description  of  the 
assets  charged  to  have  been  fraudulently  and 
knowingly  omitted  from  such  schedules  as 
''one  hundred  and  fifty  thousand  dollars  in 
lawful  money  of  the  United  States "  was 
held  to  be  sufficiently  specific.  U.  S.  v.  Lake, 
(E.  D.  Ark.  1904)  129  Fed.  499,  12  Am. 
Bankr.  Rep.  270. 

But  an  indictment  charging  the  accused 
with  having  committed  perjury  by  falsely 
omitting  assets  from  his  sworn  schedule  in 
bankruptcy,  which  alleges  that  he  knew  his 
schedule  was  false,  and  that  he  knew  he  was 
the  owner  of  a  specified  sum  of  money  in 
addition  to  what  was  mentioned  in  his  sched- 
ule, is  fatally  defective,  unless  it  also  charges 
directly   that   he   had   other   property   than 


that  described  in  his  schedule.  Bartlett  o. 
U.  S.,  (C.  C.  A.  9th  Cir.  l901)  106  Fed.  884, 
5  Am.  Bankr.  Rep.  678. 

Aft  {ndteimewt  charging  conspiracy  to  give 
false  oaths  in  a  bankruptcy  proceeding, 
which  failed  to  allege  what  false  oaths  were 
to  be  given,  or  what  the  subject  of  the  oaths 
was,  with  such  reasonable  particularity  as 
would  advise  defendant  of  the  charge  against 
him,  was  held  to  be  insufficient.  U.  S.  v, 
Waidman,  (S.  D.  N.  Y.  1911)    188  Fed.  524. 

Alleging  false  testimony.  —  It  is  sufficient 
that  an  indictment  for  perjury  allege  that 
defendant's  testimony  was  false,  and  that  he 
believed  it  to  be  false,  without  alleging  the 
actual  facts.  U.  S.  €,  Freed,  (S.  D.  N.  Y. 
1910)   179  Fed.  236. 

Evidence  —  Testimony  given  under  section 
la  {9)  admissible.  —  The  immunity  provided 
by  section  la  (9)  does  not  protect  the  bank- 
rupt from  the  use  of  testimony,  given  in  pur- 
suance thereof,  upon  the  trial  of  an  indict- 
ment for  perjury  committed  by  the  making  of 
a  false  oath  in,  and  in  relation  to,  the  bank- 
ruptcy proceedings.  U.  S.  v.  Btod,  (N.  D. 
Ga.  1910)  23  Am.  Bankr.  Rep.  740,  followvng 
Edelstein  r.  U.  S.,  (8th  Cir.  1906)  149  Fed. 
636,  79  C.  C.  A.  328,  9  L.  R.  A.  N.  S.  236, 
17  Am.  Bankr.  Rep.  649;  Wechsler  v.  U.  S., 
<2d  Cir.  1907)  158  Fed.  579,  86  C.  C.  A.  87, 
19  Am.  Bankr.  Rep.  1. 

But  see  U.  S.  «.  Simon,  (W.  D.  Wash. 
1906)  146  Fed.  89,  17  Am.  Bankr.  Rep.  41, 
wherein  it  was  held  that  the  provisions  of 
section  la  (9)  prevented  a  prosecution  for 
perjury  for  false  swearing,  in  an  examina- 
tion thefeunder  in  support  of  a  claim 
against  the  estate. 


(3)  [False  claim8.'\  presented  under  oath  any  false  claim  for  proof  against 
the  estate  of  a  bankrupt,  or  used  any  such  claim  in  composition  personally  or 
by  agent,  proxy,  or  attomev,  or  as  agent,  proxy,  or  attorney;  or  [{1898)  SO 
atat  L.  BBJ^.'] 

(4)  [Receiving  property  from  hankrupL']  received  any  material  amount  of 
property  from  a  bankrupt  after  the  filing  of  the  petition,  with  intent  to  defeat 
this  Act;  or  [{1898)  SO  Stat.  L.  56^.'] 


Receiving  property  with  intent  to  defeat 
the  Bankruptcy  Act.  —  It  is  an  offense  un- 
der the  bankruptcy  law,  punishable  by  im> 
prisonment  for  a  period  not  exceeding  two 
years,  knowingly  and  fraudulently  to  receive 
any  material  amount  of  property  from  a 
bankrupt,  after  the  filing  of  a  petition,  with 
intent  to  defeat  the  Act.  Knapp,  etc.,  Oo.  ». 
Drew,  (C.  C.  A.  8th  Cir.  1908)  160  Fed.  418, 
20  Am.  Bankr.  Rep.  355;  Clay  r.  Waters,  (C. 
C.  A.  8th  Cir.  1910)   178  Fed.  386. 

Participants  in  forbidden  acts.  —  Section 
295  (4)  is  to  be  read  and  construed  in  con- 


nection with  section  la  (19),  in  which  it  is 
distinctly  provided  that  the  word  "  persons  ** 
"  when  used  with  reference  to  the  commission 
of  acts  which  are  herein  forbidden  shall  in- 
clude persons  who  are  participants  in  the 
forbidden  acts."  The  use  of  the  Wotd  **  for* 
bidden "  makes  this  phraseology  peculiarly 
applicable  to  such  criminal  provisions  as  are 
embraced  in  section  295  (4).  Mstter  of  Luf- 
tig,  (D.  C.  Mass.  1905)  15  Am.  Bankr.  Rep. 
773.  See  also  U.  S.  r.  Young,  etc.,  Co.,  (C.  C. 
R.  I.  1909)  170  Fed.  110,  22  Am.  Bankr.  Rep. 
484. 


(5)  [Extorting  money  or  property,']  extorted  or  attempted  to  extort  any 
money  or  property  from  any  person  as  a  consideration  for  acting  or  forbearing 
to  act  in  bankruptcy  proceedings.  [{1898)  SO  Stat  L.  55^.] 
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c  [PunishmenLI  A  person  shall  be  punished  by  fine^  not  to  exceed  five  hun- 
dred dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become  vacant, 
upon  conviction  of  the  ofiFense  of  having  knowingly  [{1898)  SO  Stat.  L.  654.1 

(1)  {^Acting  ds  referee  when  interested,^  acted  as  a  referee  in  a  case  in 
which  he  is  directly  or  indirectly  interested;  or  [(1898)  SO  Stat.  L.  664.] 

(2)  [Purchasing  property.]  purchased,  while  a  referee,  directly  or  in- 
directly, any  property  of  the  estate  in  bankruptcy  of  which  he  is  referee;  or 
[(1898)  SO  Stat.  L.  55^.] 

(3)  [Refusal  to  permit  inspection  of  accounts  and  papers.^  refused,  while 
a  referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the  inspection  of 
the  accounts  relating  to  the  affairs  of,  and  the  papers  and  records  of,  estates 
in  his  charge  by  parties  in  interest  when  directed  by  the  court  so  to  do.  [(1898) 
SO  Stat.  L.  664.] 

d  [Limitation.]  A  person  shall  not  be  prosecuted  for  any  offense  arising 
under  this  Act  unless  the  indictment  is  found  or  the  information  is  filed  in 
court  within  one  year  after  the  commission  of  the  offense.  [(1898)  SO  Stat.  L. 


Limitation  doea  not  apply  to  prosecution 
for  conspiracy  to  commit  offense.  —  The 
limitation  of  one  year  imposed  by  eection  29d, 
for  the  finding  of  an  indictment  for  offenses 
under  section  29  generally,  does  not  apply  to 


an  indictment  under  Rev.  Stat.,  sec.  5440,  2 
Fed.  Stat.  Annot.  247,  for  a  eonspiraey  to 
commit  an  offense  thereunder.  U.  S.  r.  Corn- 
stock,  (C.  C.  R.  I.  1908)  162  Fed.  416,  20 
Am.  Bankr.  Rep.  525. 


Sec.  30.  Rules,  Forms,  and  Orders.  —  a  [Made  by  Supreme  Court. 2  All 
necessary  rules,  forms,  and  orders  as  to  procedure  and  for  carrying  this  Act  into 
force  and  effect  shall  be  prescribed,  and  may  be  amended  from  time  to  time, 
by  the  Supreme  Court  of  the  United  States.  [(1898)  SO  Stat  L.  664.] 


The  power  to  prescribo  necessary  rules, 
forms,  and  orders,  as  to  procedure  and  for 
the  purpose  of  carrying  the  Bankruptcy  Act 
into  force  and  effect,  is  vested  in  the  Supreme 
Court  of  the  United  States.  J.  B.  Orcutt  Co. 
r.  Green,  (1007)  204  U.  S.  06,  27  S.  Ct.  105, 
61  U.  S.  (L.  ed.)  390,  17  Am.  Bankr.  Rep.  72. 

Force  and  effect.  —  The  rules,  forms,  and 
orders  prescribed  by  the  Supreme  Court  are 
intended  to  provide  for  the  enforcement  of 
the  bankruptcy  law,  and  not  to  enlarge,  take 
from,  or  vary  its  provisions;  and,  within  this 
purpose  and  limitation,  they  are  of  binding 
force  and  effect  on  the  courts.  George  M. 
West  Co.  V.  Lea,  (1699)  174  U.  S.  590,  19  S. 
Ot.  836,  43  XT.  S.  (L.  ed.)  1098,  2  Am.  Bankr. 
Rep.  463;  J.  B.  Orcutt  Co.  v.  Green,  (1907) 
204  U.  S.  96,  27  S.  Ct.  196,  61  U.  S.  (L.  ed.) 
390,  17  Am.  Bankr.  Rep.  72;  Tn  re  Scott,  (E. 
D.  N.  C.  1900)  99  Fed.  404,  3  Am.  Bankr. 
Rep.  626;  Mahoney  v.  Ward,  (E.  D.  N.  C. 
1900)  100  Fed.  278,  3  Am.  Bankr.  Rep.  770; 
Gage  V.  Bell,  (W.  D.  Tenn.  1903)  124  Fed. 
371,  10  Am.  Bankr.  Rep.  696;  Burke  v.  Guar- 
antee Title,  etc.,  Co.,  (C.  C.  A.  3d  Cir.  1905) 
134  Fed.  662,  14  Am.  Bankr.  Rep.  31 ;  In  re 
Nathanson,  (E.  D.  N.  Y.  1907)  162  Fed.  686, 
19  Am.  Bankr.  Rep.  66;  In  re  Johnson,  (W. 
B.  Ark.  1908)  168  Fed.  342,  19  Am.  Bankr. 
Kep.  814;  Matter  of  McClintock,  (N.  D.  Ohio 
1904)  13  Am.  Bankr.  Rep.  606;  Weidenfeld 
r.  Tillinghast,  (1907)  18  Am.  Bankr.  Rep. 
531,  64  Misc.  90,  104  N.  Y.  S.  712. 


Force  and  effect  of  law,  —  It  has  been  held 
that  the  rules  and  forms  prescribed  by  the 
Supreme  Court,  under  and  by  virtue  of  the 
Bankruptcy  Act,  and  for  its  administration, 
have  the  force  and  effect  of  law.  In  re 
GJerber,  (C.  C.  A.  9th  Cir.  1911)  186  Fed. 
693. 

Equivalent  to  interfMretation,  —  The  rules, 
forms,  and  orders  adopted  by  the  Supreme 
Court  amount  to  an  interpretation  or  con- 
struction of  the  law  in  that  respect.  Matter 
of  McClintock,  (N.  D.  Ohio  1904)  13  Am. 
Bankr.  Rep.  606. 

Forms  prescribed  should  be  followed.— 
The  simple  forms  of  bankruptcy  practice 
found  in  the  general  orders  and  forma  pre- 
scribed by  the  Supreme  Court  should  be  fol- 
lowed, and  there  should  be  no  unnecessary 
departures  by  falling  into  a  habit  of  using  tfaie 
more  costly,  prolix,  and  less  suitable  forms  of 
special  pleadings  and  procedure  used  in  chan- 
cery cases.  Gage  v.  Bell,  (W.  D.  Tenn.  1903) 
124  Fed.  371,  10  Am.  Bankr.  Rep.  696. 

Necessary  alterations  allotcahle. — The 
bankruptcy  forms  were  not  designed  to  effect 
any  change  in  the  law.  They  are  "forma," 
and  nothing  more,  and  they  are  to  be  ob- 
served and  used  with  such  alterations  as  mav 
be  necessary  to  suit  the  circumstances  of 
any  particular  case.  Burke  v.  Guarantee 
Title,  etc.,  Co.,  (C.  C.  A.  3d  Cir.  1906)  134 
Fed.  562,  14  Am.  Bankr.  Rep.  31. 
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Sec.  31.  Computation  of  Time.  —  a  Whenever  time  is  enumerated  by 
days  in  this  Act,  or  in  any  proceeding  in  bankruptcy,  the  number  of  days  shall 
be  oomputed  by  excluding  the  first  and  including  the  last,  unless  the  last  fall 
on  a  Sunday  or  holiday,  in  which  event  the  day  last  included  shall  be  the  next 
day  thereafter  which  is  not  a  Sunday  or  a  legal  holiday.  [(i595)  SO  Stat.  L. 

Computation  of  time.  —  In  accordance  with 
section  31  time  shall  be  computed  by  ex- 
eluding  the  first  day  and  including -the  last. 
Day  V.  Beck,  etc.,  Hardware  Co.,  (C.  C.  A. 
5th  Cir.  1902)  114  Fed.  834,  8  Am.  Bankr. 
Rep.  176;  Pittsburgh  Laundry  Supply  Co.  v. 
Imperial   Laundry   Co.,    (C.   C.   A.   3d    Cir. 

1907)  164  Fed.  662,  18  Am.  Bankr.  Rep.  766. 
Where  the  last  day  falls  on  Sunday  or  on 

a  holiday,  one  has  until  the  next  day  there- 
after which  is  not  a  Sunday  or  a  holiday  in 
which  to  act.    Matter  of  Amos,   (S.  D.  Ga. 

1908)  19  Am.  Bankr.  Rep.  804. 
Computation  of  time  by  months  or  years. 

—  While  the  first  six  words  of  section  31 
would  seem  to  indicate  that  it  was  not  in- 
tended to  apply  where  the  time  is  enumerated 
by  months  or  years,  the  following  words,  **  or 
in  any  proceeding  in  bankrupt^,"  make  it 
applicable  to  any  proceeding  in  bankruptcy 


where  the  number  of  days  is  material.  In  re 
Holmes,  (D.  C.  Vt.  1908)  166  Fed.  226,  21 
Am.  Bankr.  Rep.  339. 

Thus  in  the  dissolution  of  attachments 
made  within  four  months,  section  31  has  beoi 
applied  in  computing  these  months.  In  re 
Warner,  (D.  C.  Conn.  1906)  144  Fed.  987,  16 
Am.  Bankr.  Rep.  619;  In  re  Holmes,  (D.  C. 
Vt.  1908)  166  Fed.  226,  21  Am.  Bankr.  Rep. 
339;  Jones  t;.  Stevens,  (1901)  6  Am.  Bankr. 
Rep.  671,  94  Me.  682,  48  Atl.  170. 

Where  a  general  assignment  was  made  by 
the  debtor  C^t.  1,  1900,  and  recorded  on  that 
day  at  10.08  A.  M.,  and  the  petition  in  bank- 
ruptcy was  filed  against  the  debtor  at  4.46 
p.  M.,  Feb.  1,  1901,  it  was  held  that  the  peti- 
tion was  filed  within  four  months  after  the 
date  of  the  recording  of  the  general  assign- 
ment. In  re  Tonawanda  St.  Planing  Mill  0>., 
(D.  C.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  38. 


Sec.  32.  Trakbfeb  of  Cases.  —  a  In  the  event  petitions  are  filed  airainst 
the  same  person,  or  against  different  members  of  a  partnership,  in  different 
courts  of  bankruptcy  each  of  which  has  jurisdiction,  the  cases  shall  be  trans- 
ferred, by  order  of  the  courts  relinquishing  jurisdiction,  to  and  be  consolidated 
by  the  one  of  such  courts  which  can  proceed  with  the  same  for  the  greatest 
convenience  of  parties  in  interest  \_{1898)  SO  Stat.  L.  65^.'] 


Transfer  for  convenience  of  parties. — 
Where  petitions  are  filed  against  the  same 
individual,  partnership,  or  corporation,  in 
different  courts  of  bankruptcy,  each  of  which 
has  jurisdiction  thereof,  such  cases  shall  be 
transferred  to,  and  consolidated  in,  the  court 
which  can  proceed  therewith  for  the  greatest 
convenience  of  the  parties  in  interest.  In  re 
Sears,  (W.  D.  N.  Y.  1901)  112  Fed.  68,  7 
Am.  Bankr.  Rep.  279,  (C.  C.  A.  2d  Oir. 
1902)  117  Fed.  294,  8  Am.  Bankr.  Rep.  713; 
In  re  United  Button  Co.,  (8.  D.  N.  Y.  1904) 
132  Fed.  378,  12  Am.  Bankr.  Rep.  761 ;  In  re 
General  Metals  Co.,  (S.  D.  N.  Y.  1904)  133 
Fed.  84,  12  Am.  Bankr.  Rep.  770;  In  re 
Southwestern  Bridge,  etc.,  Co.,  (D.  C.  Kan. 
1904)  133  Fed.  668,  13  Am.  Bankr.  Rep.  304; 
Kyle  Lumber  Co.  v.  Bush,  <C.  C.  A.  6th  Cir. 
1906)  133  Fed.  688,  13  Am.  Bankr.  Rep.  636; 
In  re  United  Button  Co.,  (D.  C.  Del.  1904) 
137  Fed.  668,  13  Am.  Bankr.  Rep.  464. 

The  toorde  " parties  in  interest**  are  not 
limited  to  the  unsecured  creditors  of  the 
bankrupt,  but  include  all  persons  whose  pecu- 
niary interests  are  directly  affected  by  the 
bankrupt<7  proceedings.  In  re  United  But- 
ton Co.,  (D.  C.  Del.  1904)  137  Fed.  668,  13 
Am.  Bankr.  Rep.  464. 

The  prowinUty  of  the  place  of  husinese  of  a 
bankrupt  to  the  court  entertaining  proceied- 
ings  in  bankruptcy,  and  the  proximity  of  a 
majority  of  the  bankrupt's  creditors  in  num- 


ber or  amount  of  claims,  though  persuasive, 
is  not  conclusive  in  determining  the  court 
which  shall  assume  final  jurisdiction  of  the 
proceedings  commenced  in  several  districts  in 
courts  having  concurrent  jurisdiction.  In  re 
United  Button  Co.,  (D.  C.  Del.  1904)  137 
Fed.  668,  13  Am.  Bankr.  Rep.  464. 

Filing  first  petition  in  court  of  domicile 
gives  ewclusive  jurisdiction.  —  Where  a  peti- 
tion was  first  filed  against  a  corporation  in 
the  district  of  its  domicile,  which  was  fol- 
lowed by  a  prompt  adjudication  thereon,  be- 
fore a  hearing  on  petitions  filed  in  the  mean- 
time in  other  districts,  the  court  of  the  dom- 
icile acquires  exclusive  jurisdiction  over  all 
proceedings  in  the  case;  and  the  courts  ih 
other  districts  will  stay  the  proceedings 
therein.  In  re  United  Button  Co.,  (S.  D.  N. 
Y.  1904)  132  Fed.  378,  12  Am.  Bankr.  Rep. 
761. 

Intermingled  business  transactions  of  tvx> 
corporations.  —  Where  the  business  of  two 
corporations,  each  of  which  was  petitioned 
agidnst  in  bankruptcy  proceedings  which 
were  instituted  in  different  jurisdictions,  was 
so  intermingled  that  it  was  considered  neces- 
sary, in  order  to  protect  the  interests  of  the 
creditors,  that  the  two  estates  should  be  ad- 
ministered together,  it  was  held  that  the 
court  first  acquiring  jurisdiction  should  re- 
tain it  and  proceed  to  a  final  adjudication 
and  determination  of  the  rights  of  the  cred- 
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it^rs  in  the  joint  proper^.  In  r«  South- 
western  Brid^,  etc.,  Co.,  (D.  C.  Kan.  1904) 
139  Fed.  568,  13  Am.  Bankr.  Rep.  304. 

Yraaaler  in  partaerahip  caaca.  —  A  oob- 
eoUdatioa  and  transfer  may  be  »ade  whera 
different  petitions  are  filed  against  partner- 
ships, as  well  as  where  petitions  are  filed 
against  individual  members  of  a  partnership, 
in  different  jurisdictions.  In  re  Sears,  (W. 
D.  N.  Y.  1901)  112  Fed.  68,  7  Am.  Bankr. 
Rep.  279. 

Transfer  of  petitions  against  corporationa. 
—  The  word  **  individual  **  as  used  in  general 
order  in  bankruptcy  No.  6,  which  supple- 
ments section  32  in  providing  for  the  trans- 
fer of  cases  where  more  than  one  petition  has 
been  filed  against  the  same  person,  includes 
a  corporation.  In  re  United  Button  Co.,  (8. 
D.  N.  Y.  1904)  132  Fed.  378,  12  Am.  Bankr. 
Rep.  761;  In  re  United  Button  Co.,  (D.  C. 
Del.  1904)  187  Fed.  668,  13  Am.  Bankr.  Bep. 
454. 


YoluitAry  aad  involiiaiary  pracccdiagi  in- 
eluded.  —  Section  32  applies  not  only  to  the 
case  of  two  or  more  involuntary  petitions 
being  filed,  but  also  to  a  case  where  an  in- 
Yoluntary  petition  ia  presented  in  one  dis- 
trict, and  the  debtor's  voluntajry  petition  in 
another.  In  re  Waxelbaum,  (S.  D.  N.  Y. 
1899)    98  Fed.  589,  3  Am.  Bankr.  Rep.  392. 

First  hearing  in  diatrict  of  domicile.  —  Gen- 
eral order  in  bankruptcy  No.  6  provides  that 
where  two  or  more  petitions  are  filed  against 
the  same  individual  in  different  districts,  the 
first  hearing  shall  be  had  in  the  district  in 
which  the  debtor  has  his  domicile;  and  it 
has  been  held  that  the  word  "domicile,"  so 
used,  means  the  douiicile  which  has  existed 
during  the  greater  portion  of  the  six  months 
immediately  preceding  the  filing  of  the  peti- 
tion in  bankruptcy.  In  re  Isaacson,  (£.  D. 
K.  'Y.  1908)  161  Fed.  779^  20  Am.  Bankr. 
Rep.  430. 


Chapter  V, 


OFFICIMHS,   THSIB  DUTIES   KSJ>  COMPESSATION. 

S:?c.  83.  Creation  of  Two  Offices.  —  a  [Referee  and  trustee.']  The 
offices  of  referee  and  trustee  are  hereby  created.  [{1898)  SO  Stat.  L.  665.] 

Sec.  34.  Appointmejijt,  Kemotal,  Ain>  Dibtbicts  of  Referees.  —  a 
Courts  of  bankruptcy  shall,  within  the  territorial  limits  of  T^ich  they  re- 
spectively have  jurisdiction,  [{1898)  30t  Stat,  L,  666.] 

(1)  [Appointment  and  removal  of  referees.]  appoint  referees,  each  for  a 
term  of  two  years,  and  may,  in  their  discretion,  remove  them  because  their 
services  are  not  needed  or  for  other  cause;  and  [{1898)  SO  Stat  L.  665.] 


Who  may  appoint  referee.  —  A  United 
States  diatrict  judge,  even  though  a  judge  of 
the  northern  and  middle  districts  of  Ala- 
bama, has  no  jurisdiction,  while  holding  court 
in  the  middle  district  thereof,  to  make  an 
order  appointing  a  referee  in  bankruptcy  for 
the  northern  district  of  Alabama.  In  re 
Steele,  (N.  D.  Ala.  1908)  161  Fed.  886,  20 
Am.  Bankr.  Rep.  446. 

Where  there  are  tivo  diatrict  judges  of  a 
federal  district,  having  equal  and  concurrent 
authority,  one  of  such  judges,  sitting  in  bank- 
ruptcy within  the  district,  the  other  judge 
being  absent  from  the  district,  constitutes 
the  court  of  bankruptcy,  and  has  power  to 
make   a  valid  and  binding  appointment  of 


a  referee  in  bankruptcy,  and  the  absent  judge 
cannot  subsequently  come  into  the  district, 
while  the  judge  making  the  appointment  is 
holding  court  therein,  and,  wixhout  the  lat- 
ter's  concurrence,  set  aside  such  appointment 
and  remoTe  the  appointee  from  office.  In  re 
Steele,  (N.  D.  Ala.  1907)  156  Fed.  853,  19 
Am.  Bankr.  Rep.  671. 

A  District  Court,  sitting  as  a  court  of 
bankruptcy,  which  is  a  court*  held  by  one 
judge,  has  power  to  appoint  or  remove  a 
referee,  although  there  may  be  another  judge 
who  is  also  authorized  to  hold  the  same  court. 
Birch  9,  Steele,  (C.  C.  A.  5th  Cir.  1908)  165 
Fed.  577,  S^l  Am.  Bankr.  Rep.  539. 


(2)  [Districts  of  referees.]  designate,  and  from  time  to  time  change,  the 
limits  of  the  districts  of  referees,  so  that  each  county,  where  the  services  of  a 
referee  are  needed,  may  constitute  at  least  one  district,  [{1898)  SO  Siai.  L. 
665.] 

Sec.  35,  Quai-ifications  of  Refceess.  —  a  Individuals  shall  not  be 
eligible  to  appointment  as  referees  unless  they  are  respectively  [{1898)  SO 
Stat.  L.  666. 'l 
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(1)  ICompelent.]  competent  to  perform  the  duties  of  that  office;  [(iS95) 
SO  Stat  L.  656.'] 

(2)  [Not  officeholders.']  not  holding  any  office  of  profit  or  emolument  under 
the  laws  of  the  United  States  or  of  any  State  other  than  commissioners  of  deeds^ 
justices  of  the  peace,  masters  in  chancery,  or  notaries  public;  \_(1898)  SO  Stat. 
L.  666.] 

(3)  [Not  related  to  judges,]- not  related  by  consanguinity  or  affinity,  within 
the  third  degree  as  determined  by  the  common  law,  to  any  of  the  judges  of  the 
courU  of  bankruptcy  or  circuit  courts  of  the  United  States,  or  of  the  justices 
or  judges  of  the  appellate  courts  of  the  districts  wherein  they  may  be  appointed ; 
and  [(1898)  SO  Stat.  L.  565.] 

(4)  [Besidervts  of  districts.]  residents  of,  or  have  their  offices  in,  the  terri- 
torial districts  for  which  they  are  to  be  appointed.  [{1898)  SO  Stat  L.  666.] 

Szxi.  36.  Oaths  of  Office  of  Kbfesess.  —  a  Eeferees  shall  take  the  same 
oath  of  office  as  that  prescribed  for  judges  of  United  States  courts.  [{1898)  SO 
Stat  L.  656.] 

Sec.  37.  Numbeb  of  Bbfesbes.  —  a  Such  number  of  referees  shall  be 
appointed  as  may  be  necessary  to  assist  in  expeditiously  transacting  the  bank- 
ruptcy business  pending  in  the  various  courts  of  bankruptcy.  [{1898)  SO  Stat 
L.  656.] 

Sec.  38.  Jubisdiction  of  Refbrbes.  —  a  Eeferees  respectively  are  hereby 
invested,  subject  always  to  a  review  by  the  judge,  within  the  limits  of  their  dis- 
tricts as  established  from  time  to  time,  with  jurisdiction  to  [{1898)  SO  Stat.  L. 
656.] 


Review  of  proceedingii  liad  before  referee. 
—  The  right  of  review  proTided  for  by  the 
statute  extends  to  every  act  of  the  referee  in 
bankruptcy.  In  re  Richard,  <E.  D.  N.  0. 
1899)  94  Fed.  633,  2  Am.  Bankr.  Rep.  506; 
In  res  Woodard,  (E.  D.  N.  C.  1899)  95  Fed. 
956;  In  re  Steed,  (E.  D.  N.  C.  1901)  107 
Fed.  682,  6  Am.  Bankr.  Rep.  73 ;  In  re  Car- 
ver, <E.  D.  N.  C.  1902)  113  Fed.  138,  7  Am. 
Banlor.  Rep.  539;  In  re  Mammoth  Pine  Lum- 
ber Co.,  (W.  D.  Ark.  1902)  116  Fed.  731,  8 
Am.  Bankr.  Rep.  651;  In  re  Yost,  (M.  D.  Pa. 
1902)  117  Fed.  792,  9  Am.  Bankr.  Rep.  154; 
In  re  Miner,  (D.  C.  Ore.  1902)  117  Fed.  953, 
9  Am.  Bankr.  Rep.  100;  In  re  Swift,  (D.  C. 
Mass.  1902)  118  Fed.  348,  9  Am.  Bankr.  Rep. 
237;  Dressel  v.  North  State  Lumber  Co.,  (E. 
D.  N.  C.  1902)  119  Fed.  581,  9  Am.  Bankr. 
Rep.  541;  In  re  Kurtz,  (E.  D.  Pa.  1903)  126 
Fed.  992,  11  Am.  Bankr.  Rep.  129;  In  re 
Shea,  <€.  C.  A.  Ist  Cir.  1903)  126  Fed.  158, 
11  Am.  Bankr.  Rep.  209;  In  re  Taft,  (C.  C. 
A.  6th  dr.  1904)  133  Fed.  511,  13  Am. 
Bankr.  Rep.  419;  In  re  Milgraum,  (E.  D. 
Pa.  1904)  183  Fed.  802,  13  Am.  Bankr.  Rep. 
337;  In  re  Abbey  Press,  (C.  C.  A.  2d  Oir. 
1904)  134  Fed.  51,  13  Am.  Bankr.  Rep.  11; 
In  re  A.  L.  Robertshaw  Mfg.  Co.,  (E.  D.  Pa. 
1906)  136  Fed.  220;  Crim  v.  Woodford,  (C. 
C.  A.  4th  Cir.  1905)  136  Fed.  34,  14  Am. 
Bankr.  Rep.  306;  In  re  Remine,  (N.  D.  W. 
Va.  1906)  1:38  Fed.  837,  14  Am.  Bankr.  Rep. 
785,  affirmed  (C.  C.  A.  4th  Cir.  1906)  16  Am. 


Bankr.  Rep.  210;  Ellis  t?.  Krulewitch,  (C.  C. 
A.  8th  Cir.  1906)  141  Fed.  954,  15  Am. 
Bankr.  Rep.  615;  In  re  Wilde,  tC.  C.  A.  2d 
Cir.  1906)  144  Fed.  972,  16  Am.  Bankr.  Rep. 
386;  In  re  Home  Disco^mt  Co.,  (N.  D.  Ala. 
1906)  147  Fed.  538,  17  Am.  Bankr.  Rep.  168; 
In  re  Foss,  (D.  C.  Me.  1906)  147  Fed.  790!^ 
17  Am.  Bankr.  Rep.  439 ;  In  re  People's  Bept. 
Store  Co.,  (W.  D.  N.  Y.  1908)  159  Fed.  286, 
20  Am.  Bankr.  Rep.  244;  Philadelphia  First 
Nat.  Bank  v.  Abbott,  (C.  C.  A.  8th  Cir. 
1908)  165  Fed.  853,  21  Am.  Bankr.  Ren, 
436;  In  re  Nippon  Trading  Co.,  (W.  D.  Wash. 
1910)    182  Fed.  959. 

Petition  to  review  as  eupereedeas,  ^  In  the 
absence  of  statute  or  rule  of  court  to  the  con- 
trary, a  petition  to  review  or  revise  an  order 
of  a  referee  in  bankruptcy  does  not  of  itsetf 
operate  as  a  supersedeas ;  and  whether  or  not 
it  shall  bave  that  effect  rests  in  the  discretion 
of  the  reviewing  or  reviewed  authority  in  tbe 
particular  case,  fn  re  Home  Discount  Co., 
(N.  D.  Ala.  1906)  147  Fed.  538,  17  Am. 
Bankr.  Rep.  168. 

Mode  of  review.  —  Hie  general  orders  hi 
bankruptcy,  No.  27,  provide  that  when  a 
bankrupt,  creditor,  trustee,  or  other  person 
shall  desire  a  review,  by  the  judge,  of  any 
order  made  by  the  referee,  he  shan  file  with 
the  referee  his  petition  therefor,  eetting  out 
the  error  complained  of;  and  the  referee  shall 
forthwith  certify  to  the  judge  the  question 
presented,  a  smnnrary  of  the  evidenoe  relate 
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ioff  thereto,  and  the  finding  and  order  of  the 
referee  thereon.  This  order  is  mandatory, 
/n  re  Smith,  (W.  D.  Tex.  1899)  93  Fed.  791, 
2  Am.  Bankr.  Rep.  190;  In  re  Schiller,  (W. 
D.  Va.  1899)  96  Fed.  400,  2  Am.  Bankr.  Rep. 
704;  In  re  Chambers,  (D.  C.  R.  I.  1900)  98 
Fed.  865,  3  Am.  Bankr.  Rep.  537 ;  /n  re  T.  L. 
Kelly  Dry-Goods  Co.,  (K.  D.  Wis.  1900)  102 
Fed.  747,  4  Am.  Bankr.  Rep.  528;  In  re  Rus- 
Bell,  (N.  D.  Cal.  1900)  105  Fed.  501,  5  Am. 
Bankr.  Rep.  566;  In  re  Hawley,  (N.  D.  la. 
1902)  116  Fed.  428,  8  Am.  Bankr.  Rep.  632; 
In  re  Boston  Dry  Goods  Co.,  (C.  C.  A.  1st 
Cir.  1903)  125  Fed.  226,  11  Am.  Bankr.  Rep. 
97;  In  re  Taft,  (C.  C.  A.  6th  Cir.  1904)  133 
Fed.  511,  13  Am.  Bankr.  Rep.  419;  In  re 
Milgraum,  (E.  D.  Pa.  1904)  133  Fed.  802, 
13  Am.  Bankr.  Rep.  337;  In  re  Mclntire,  (N. 
D.  W.  Va.  1906)  142  Fed.  696,  16  Am.  Bankr. 
Rep.  85;  In  re  Home  Discount  Co.,  (M.  D. 
Ala.  1906)  147  Fed.  538,  17  Am.  Bankr.  Rep. 
168;  In  re  Brown,  (S.  D.  N.  Y.  1909)  171 
Fed.  281,  22  Am.  Bankr.  Rep.  496;  In  re 
Clark  Coal,  etc.,  Co.,  (W.  D.  Pa.  1909)  173 
Fed.  658,  23  Am.  Bankr.  Rep.  273 ;  Craddock- 
Terry  Co.  r.  Kaufman,  (D.  C.  Tex.  1909)  175 
Fed.  303,  23  Am.  Bankr.  Rep.  725;  In  re 
Home  Discount  Co.,  (N.  D.  Ala.  1906)  17 
Am.  Bankr.  Rep.  175. 

Inadvertent  filing  with  clerk,  amendabU, 
—  Where  a  petition  to  review  an  order  of  a 
referee  was  inadvertently  filed  with  the  clerk 
of  the  court,  instead  of  with  the  referee  as 
required  by  the  general  orders  in  bankruptcy, 
leave  will  be  granted  to  correct  the  error. 
In  re  Nippon  Trading  Co.,  (W.  D.  Wash. 
1910)  182  Fed.  959,  25  Am.  Bankr.  Rep. 
695. 

Referee's  findings  and  conclusions,  —  In 
every  case  in  baiiruptcy,  on  a  petition  for 
discharge  and  objections  thereto  sent  up  for 
review,  the  referee  should  find  the  facts  and 
state  his  conclusions  of  law.  In  re  Steed, 
(E.  D.  N.  C.  1901)  107  Fed.  682,  6  Am. 
Bankr.  Rep.  73. 

The  provision  of  the  general  orders  in 
bankruptcy,  No.  27,  which  requires  a  referee, 
on  the  filing  of  a  petition  for  the  review  of 
an  order  made  by  him,  to  certify  a  summary 
of  the  evidence  relating  thereto  to  the  judge, 
should  be  observed;  but  where  it  appears 
from  the  referee's  certificate  that,  instead  of 
making  a  summary,  he  has  returned  all  the 
evidence  taken,  and  the  matter  has  been  de- 
termined by  the  judge  without  any  motion 
having  been  made  to  require  the  evidence  to 
be  summarized,  the  proceeding  for  review  will 
not  be  invalidated,  where  ft  involves  sub- 
stantial matters,  because  the  rule  was  not 
observed  by  the  referee.  Crim  v.  Woodford, 
(C.  C.  A.  4th  Cir.  1905)  136  Fed.  34,  14  Am. 
Bankr.  Rep.  302. 

Time  for  review.  —  There  is  no  provision 
of  the  Bankruptcy  Act,  or  of  the  general  or- 
ders in  bankruptcy,  fixing  the  time  within 
which  a  petition  for  the  review  of  an  order 
of  a  referee  must  be  filed;  and  it  has  been 
quite  generally  held  that,  in  the  absence  of 
a  rule  of  court  on  the  subject,  the  time  with- 
in which  such  a  petition  may  be  entertained 
is  discretionary,  subject  only  to  the  limita- 
tion that  it  must  be  filed  within  a  reasonable 


time  in  view  of  the  general  purpose  of  the 
act  to  expedite  the  proceedings.  In  re 
Smith,  (W;  D.  Tex.  1899)  93  Fed.  791,  2 
Am.  Bankr.  Rep.  190;  In  re  Schiller,  (W.  D. 
Va.  1899)  96  Fed.  400,  2  Am.  Bankr.  Rep. 
704;  In  re  Chambers,  (D.  C.  R.  I.  1900)  98 
Fed.  865,  6  Am.  Bankr.  Rep.  709;  In  re 
Russell,  <N.  D.  Cal.  1900)  105  Fed.  501,  5 
Am.  Bankr.  Rep.  566;  In  re  New  York  E>bo- 
nomical  Printing  Co.,  (C.  C.  A.  2d  Cir.  1901) 
106  Fed.  839,  5  Am.  Bankr.  Rep.  697 ;  In  re 
Hawley,  (N.  D.  la.  1902)  116  Fed.  428,  8 
Am.  Bankr.  Rep.  632;  In  re  Milgraum,  (E. 
D.  Pa.  1904)  133  Fed.  802,  13  Am.  Bankr. 
Rep.  337;  In  re  Reukauff,   (E.  D.  Pa.  1905) 

135  Fed.  251,  14  Am.  Bankr.  Hep.  344: 
Crim  r.  Woodford,   (C.  C.  A.  4th  Cir.  1905) 

136  Fed.  34,  14  Am.  Bankr.  Rep.  302;  In  re 
Grant,  (D.  C.  R.  I.  1906)  143  Fed.  661,  18 
Am.  Bankr.  Rep.  256;  Bacon  r.  Roberts,  (C. 

C.  A.  3d  Cir.  1906)  146  Fed.  729,  17  Am. 
Bankr.  Rep.  421;  In  re  Foss,  (D.  C.  Me. 
1006)  147  Fed.  790,  17  Am.  Bankr.  Rep.  439: 
7fi  re  Nichols,  (N.  D.  N.  Y.  1909)  166  Fed. 
603,  22  Am.  Bankr.  Rep.  216. 

The  right  to  file  a  petition  for  review  can- 
not be  so  exercised  as  unreasonably  and  un- 
necessarily to  delay  the  distribution  of  the 
assets  of  the  bankrupt.  In  re  Grant,  (D.  C. 
R.  I.  1906)  143  Fed.  661,  16  Am.  Bankr. 
Rep.  256. 

A  motion  ^o  vacate  an  order  made  by  a 
referee  in  bankruptcy,  on  the  ground  that  he 
was  without  jurisdiction  to  make  it,  should 
be  entertained  at  any  time  and  disposed  of 
on  the  merits;  the  doctrine  of  laches  havinff 
no  application  in  such  case.  In  re  Willis  W. 
Russell  Card  Co.,  (D.  C.  N.  J.  1909)  174 
Fed.  202,  23  Am.  Bankr.  Rep.  300. 

Taking  exceptions  before  referee  —  Neces- 
sity.—  The  general  rule  is  that  exceptions 
should  be  duly  taken  before  the  referee  in 
bankruptcy,  as  in  other  equitable  proceed- 
ings, so  that,  on  review,  the  errors  com- 
plained of  may  be  properly  brought  to  the 
attention  of  the  court.  In  re  Scott,  (E.  D. 
N.  C.  1900)  99  Fed.  404,  3  Am.  Bankr.  Rep. 
625;  In  re  Steod,  (E.  D.  N.  C.  1901)  107 
Fed.  682,  6  Am.  Bankr.  Rep.  73;  In  re  Cov- 
ington, (E.  D.  N.  C.  1901)  110  Fed.  143,  6 
Am.  Bankr.  Rep.  373;  In  re  Hawley,  (N.  D. 
la.  1902)  116  Fed.  428,  8  Am.  Bankr.  Rep. 
632:  Dressel  v.  North  State  Lumber  Co.,  (E. 

D.  N.  C.  1902)  119  Fed.  631,  9  Am.  Bankr. 
Rep.  541;  In  re  People's  Dept.  Store  Co.. 
(W.  D.  N.  Y.  1908)  159  Fed.  286.  20  Am. 
Bankr.  Rep.  244;  Philadelphia  First  Nat. 
Bank  v.  Abbott,  (C.  C.  A.  8th  Cir.  1908)  165 
Fed.  853,  21  Am.  Bankr.  Rep.  436;  In  re 
McCann  Bros.  Ice  Co.,  (E.  D.  Pa.  1909)  171 
Fed.  265,  22  Am.  Bankr.  Rep.  565;  In  re 
Cohn,  (D.  C.  N.  D.  1909)  171  Fed.  568,  22 
Am.  Bankr.  Rep.  761. 

In  excepting  to  findings  of  fact  or  eoitcltf- 
sions  of  law  by  a  referee  in  bankruptcy 
equity  rule  83,  requiring  the  errors  to  be 
specifically  pointed  out,  should  be  followed. 
In  re  Covington,  (E.  D.  N.  C.  1901)  110 
Fed.  143,  6  Am.  Bankr.  Rep.  373;  Dressel 
V.  North  State  Lumber  Co.,  (E.  D.  N.  C. 
1902)  119  Fed.  531,  9  Am.  Bankr.  Bepi 
&I1. 
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Ruling  on  evidence.  —  Rulings  of  a  referee 
in  bankruptcy  excluding  evidence,  not  taken 
and  returned  to  the  appellate  court,  are  not 
reviewable  there.  Philadelphia  First  Nat. 
Bank  v.  Abbott,  (G.  C.  A.  8th  Cir.  1908) 
166  Fed.  853,  21  Am.  Bankr.  Rep.  436 ;  In  re 
McCann  Bros.  Ice  Co.,  (E.  D.  Pa.  1909)  171 
Fed.  265,  22  Am.  Bankr.  Rep.  555. 

Ruling  as  to  exemptions, —  Where  a  bank- 
rupt flies  no  exceptions  to  a  referee's  order 
determining  his  right  to  exemptions,  he  can- 
not object  to  any  of  its  provisions  on  certifi- 
.  cate  for  review.  In  re  Cohn,  (D.  C.  N.  D. 
1909)   171  Fed.  568,  22  Am.  Bankr.  R^p.  761. 

Ewception  cannot  be  made  in  rerietoing 
court, —  The  ruling  of  a  referee  in'  bankruptcy 
allowing  the  claim  of  a  creditor  cannot  be 
brought  into  the  District  Court  for  review 
by  filing  exceptions  thereto  in  that  court. 
In  re  Hawley,  (N.  D.  la.  1902)  110  Fed.  423, 
8  Am.  Bankr.  Rep.  632. 

Formal  exceptions  unnecessary,  —  That  no 
formal  exceptions  were  filed  to  the  decision 
and  ruling  of  a  referee  on  a  creditor's  claim, 
does  not  prevent  a  review  of  the  referee's 
findinffs,  in  the  absence  of  a  rule  or  order  of 
the  District  Court  requiring  such  exceptions 
to  be  filed.  In  re  People's  Dept.  Store  Co., 
(W.  D.  N.  Y.  1908)  169  Fed.  286,  20  Am. 
Bankr.  Rep.  244. 

DetennlnAtion  on  reyiew.  —  De  novo  on  the 
evidence.  —  On  review  of  proceedings  before 
a  referee,  the  judge  is  not  required  to  reverse 
the  decision  because  of  the  erroneous  admis- 
sion or  exclusion  of  evidence;  but  it  is  his 
duty  to  determine  the  issues  de  novo  upon 
the  competent  evidence  in  the  record,  or  he 
may  recommit  the  case  for  further  hearing 
as  the  circumstances  may  require.  In  re  De 
Gottardi,  (S.  D.  Cal.  1902)  114  Fed.  328,  7 
Am.  Bankr.  Rep.  723;  In  re  Leech,  (C.  C.  A. 
6th  Cir.  1909)  171  Fed.  622,  22  Am.  Bankr. 
Rep.  699. 

An  the  review  may  be  properly  restricted 
to  the  referee's  report,  the  evidence  to  which 
he  refers  therein,  and  to  such  evidence  as  the 
petitioner  may  include  in  his  exceptions  to 
the  referee's  finding.  In  re  Stokes,  (S.  D. 
Ga.  1910)   185  Fed.  994. 

On  a  referee's  certificate  to  review  the 
partial  allowance  of  a  claim  against  a  bank- 
rupt, it  was  held  to  be  error  for  the  court  to 
increase  the  allowance  for  alleged  damages 
for  breach  of  a  patent  license  agreement, 
$1,000,  where  there  was  no  evidence  in  the 
case  that  damages  in  any  amount  had  been 
proved  by  breach  of  such  agreement.  In  re 
Dr.  Voorhees  Awning  Hood  Co.,  (C.  C.  A.  3d 
Cir.  1911)   188  Fed.  426. 

Judge  may  take  new  evidence,  —  On  certifi- 
cate of  a  referee  in  a  proceeding  to  set  aside 
an  alleged  fraudulent  preference,  the  district 
judge,  if  the  petition  is  sufficient,  may  take 
new  evidence  if  it  is  offered.  In  re  Leech, 
(C.  C.  A.  6th  Cir.  1909)  171  Fed.  622,  22 
Am.  Bankr.  Rep.  599. 

Court  may  consider  any  point  presented  hy 
record,  —  A  District  Court,  in  reviewing  an 
order  or  report  of  a  referee,  may  properly 
consider  any  point  prea^ited  by  the  record 
before  it,  whether  or  not  such  point  was  dis- 
cussed before  or  by  the  referee.    In  re  Wilde, 
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(C.  C.  A.  2d  Cir.  1906)  144  Fed.  972,  16 
Am.  Bankr.  Rep.  386. 

Costs.  —  Where  proceedings  for  the  review 
of  an  order  of  a  court  of  bankruptcy  are  dis- 
missed by  the  appellate  court  for  want  of 
jurisdiction,  without  any  motion  therefor, 
neither  party  will  be  allowed  costs.  In  re 
Dickson,  (C.  C.  A.  Ist  Cir.  1901)  111  Fed. 
729,  7  Am.  Bankr.  Rep.  186. 

Weight  of  referee's  findings  of  fact.  — The 
findings  of  fact  of  the  referee,  where  there 
is  a  conflict  of  evidence,  are  entitled  to  great 
weight ;  and  they  will  not  be  disturbed  except- 
ing where  they  appear  to  be  clearly  errone- 
ous. In  re  Rider,  (N.  D.  N.  Y.  1899)  96 
Fed.  811,  3  Am.  Bankr.  Rep.  192;  In  re 
Waxelbaum,  (N.  D;  Ga.  1900)  101  Fed.  228, 
4  Am.  Bankr.  Rep.  120;  In  re  Stout,  (W.  D. 
Mo.  1900)  109  Fed.  794,  6  Am.  Bankr.  Rep. 
505;  In  re  Carver,  (E.  D.  N.  C.  1902)  113 
Fed.  138,  7  Am.  Bankr.  Rep.  539 ; /n  re  Royal, 
(E.  D.  N.  C.  1902)  113  Fed.  140,  7  Am. 
Bankr.  Rep.  636;  In  re  B.  H.  Douglass,  etc., 
Co.,  (D.  C.  Conn.  1902)  114  Fed.  772,  8  Am. 
Bankr.  Rep.  113;  In  re  Swift,   (D.  C.  Mass. 

1902)  114  Fed.  947,  9  Am.  Bankr.  Rep.  ^37; 
In  re  West,  (N.  D.  Ga.  1902)  116  Fed.  767, 
8  Am.  Bankr.  Rep.  564;  In  re  Miner,  (D.  G. 
Ore.  1902)  117  l^ed.  953,  9  Am.  Bankr.  Rep. 
100;  In  re  Grant,  (S.  D.  N.  Y.  1902)  118 
led.  73,  9  Am.  Bankr.  Rep.  93;  In  re  Wil- 
liams, (W.  D.  Ga.  1903)  120  Fed.  542,  9  Am. 
Bankr.  Rep.  731;  In  re  Shriver,   (E.  D.  Pa. 

1903)  125  Fed.  511,  10  Am.  Bankr.  Rep.  746; 
In  re  Royce  Dry  Goods  Co.,    (W.  D.  Mo. 

1904)  133  Fed.  100,  13  Am.  Bankr.  Rep.  267; 
In  re  Shults,  (W.  D.  N.  Y.  1906)  135  Fed. 
623,  14  Am.  Bankr.  Rep.  378;  Southern  Pine 
Co.  V.  Savannah  Trust  Co.,  (C.  C.  A.  6th  Cir. 

1905)  141  Fed.  802,  15  Am.  Bankr.  Rep.  618; 
Love  V.  Export  Storage  Co.,  (C.  C.  A.  6th 
Cir.  1906)  143  led.  1,  16  Am.  Bankr.  Rep. 
171;  In  re  Harr,  (E.  D.  Mo.  1906)  143  Fed. 
421,  16  Am.  Bankr.  Rep.  213;  In  re  Simon, 
(E.  D.  Ga.  1907)  151  Fed.  507,  18  Am. 
Bankr.  Rep.  204;  In  re  Forth,  (E.  D.  N.  Y. 
1907)  151  Fed.  951,  18  Am.  Bankr.  Rep.  186; 
Stephens  17.  Merchants'  Nat.  Bank,  (C.  C.  A. 
7th  Cir.  1907)  154  Fed.  341,  18  Am.  Bankr. 
Rep.  660;  In  re  Kenyon,  (S.  D.  Ohio  1907) 
166  Fed.  863«  19  Am.  Bankr.  Rep.  194;  In  re 
Hatem,  (E.  D.  N.  C.  1908)  161  Fed.  895,  20 
Am.  Bankr.  Rep.  470;  Ohio  Valley  Bank 
Co.  r.  M.<ick,  (C.  C.  A.  6th  Cir.  1906)  163 
Fed.  155,  20  Am.  Bankr.  Rep.  40;  Canner  v. 
Webster  Tapper  Co.,  (C.  C.  A.  Ist  Cir.  1909) 
168  Fed.  619,  21  Am.  Bankr.  Rep.  872;  In  re 
McCrary,  (S.  D.  Ala.  1909)  169  Fed.  485,  22 
Am.  Bankr.  Rep.  161;  In  re  Braselton,  (N. 
D.  Ga.  1909)  169  Fed.  960,  22  Am.  Bankr. 
Rep.  419;  In  re  McCann  Bros.  Ice  Co.,  (E. 
D.  Pa.  1909)  171  Fed.  265,  22  Am.  Bankr. 
Rep.  555;  In  re  Hoffman,  (E.  D.  Wis.  1909) 
173  Fed.  234,  23  Am.  Bankr.  Rep.  19;  In  re 
Baumhauer,  (S.  D.  Ala.  1910)  179  Fed.  966; 
In  re  Big  Cahaba  Coal  Co.,  (N.  D.  Ala.  1910) 
183  Fed.  662;  Baumhauer  v.  Austin,  (C.  C. 
A.  5th  Cir.  1911)  186  Fed.  260. 

WHght  dependent  on  character  of  evidence. 
—  The  weight  to  be  given  to  a  finding  by  a 
referee  in  bankruptcy,  on  review  by  the  judge, 
depends  on  the  character  of  the  evidence;  it 
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being  entitled  to  less  weight,  if  a  deduction 
from  established  facts,  than  if  baaed  on  con- 
flicting eridenoe.    In  re  McCrary,  (S.  D.  Ala. 

1909)  169  i«>d.  485,  22  Am.  Bankr.  Rep. 
161;  /»  re  Big  Cahaba  Goal  Co.,  (N.  D.  Ala. 

1910)  183  Fed.  662. 

And  it  has  been  held  that  the  court  is  not 
bound  by  the  findings  of  the  referee  in  bank- 
ruptcy on  a  Question  of  fact  based  on  infer- 
ences drawn  from  the  evidence.  Baumhauer 
t,  Austin,  (C.  C.  A.  6th  Cir.  1911)  186  Fed. 
260. 

Certifying  questions  to  District  Coutt  — 
Specific  questions  arising  in  proceedings  be- 
fore a  referee  in  bankruptcy,  and  upon  which 
the  opinion  of  the  district  judge  is  desired, 
may  and  should  be  presented  on  the  certifi- 
cate of  the  referee;  or,  in  the  case  of  orders 
entered,  on  petition  for  review,  and  not  in 
the  form  of  an  assignment  of  errors.  In  r9 
T.  L.  Kelly  Dry-Goods  Co.,  (E.  D.  Wis.  1900) 
102  Fed.  747,  4  Am.  Bankr.  Rep.  528. 


But  A  referee  has  no  Jurisdiction  of  his 
own  motion  to  certify  a  question  not  raised 
by  the  parties  to  a  bankruptcy  proceeding, 
which  the  referee  foresees  may  arise,  and  od 
which  he  desires  to  be  advised,  tn  re  Reu- 
kauff,  (£.  D.  Pa.  1905)  135  Fed.  251,  14  Am. 
Bankr.  Rep.  344. 

Duty  to  give  notice  of  rsf^ree's  dtelsitttf. 
—  Where  there  is  an  appearance  In  a  eontest 
before  referees  in  bankruptcy,  the  litigating 
parties  should  be  notified  of  tJie  referee's  de- 
cisions. In  re  Nichols,  (N.  D.  N.  Y.  1909) 
166  Fed.  603,  22  Am.  Bankr.  Rep.  216. 

But  where  creditors  do  not  appear,  or 
where  they  appear  and  their  appearance  is 
not  noted,  no  duty  rests  on  the  referee  to 
give  notice  of  his  decisions,  especially  where 
claims  are  presented  and  no  objectioli  is 
made.  In  re  Nichols,  (N.  D.  N.  Y.  1909) 
166  Fed.  603,  22  Am.  Bankr.  Rep.  216. 


(1):  [Consider  petitions.']  consider  all  petitions  referred  to  them  by  ^ 
clerks  and  make  the  adjudications  or  dismiss  the  petitions;  [{1898)  SO  Stat.  L. 
665.] 

Diamisaal  after  adjudicatiof^  —  The  stat^ 
ute  does  not  authorize  a  referee  to  dismiss  a 
bankruptcy  proceeding  after  adjudication; 
that  duty  devolves  alone  upon  the  judge  un- 
der section  14  of  the  Act.  In  re  Elby,  (N. 
D.  la.  1907)  157  Fed.  935,  19  Am.  Ba^kr. 
Rep.  734. 

But  in  In  re  Scott,  (D.  C.  Mass.  1901)  7 
Am.  Bankr.  Rep.  85,  it  was  held  that  the 
referee  had  ^'urisdiction  to  dismiss  a  petition 
after  adjudieation  for  want  of  juriadiction. 


Authority  to  make  adjudication  or 
petition.  —  The  referee,  under  section  38a 
(1),  has  authority  to  consider  such  petitions 
as  have  been  referred  to  him  by  the  clerk, 
and  to  make  an  adjudication  thereon,  or  to 
dismiss  the  petition.  In  re  Clisdell,  {N.  D. 
N.  Y.  1900)  101  Fed.  246,  4  Am.  Bankr.  Rep. 
96;  In  re  Franklin  Syndicate,  (E.  D.  N.  Y. 
1900)  101  Fed.  402,  4  Am.  Bankr.  Rep.  244; 
In  re  Elby,  (N.  D.  la.  1907)  167  Fed.  935, 
19  Am.  Bankr.  Rep.  734;  In  re  Polakoff,  (N. 
D.  N.  Y.  1899)  1  Am.  Bankr.  Rep.  358. 


(2)  [Administer  oaths,  examine  witnesses,  require  production  of  docu- 
ments.] exercise  the  powers  vested  in  courts  of  bankruptcy  for  the  adminiater- 
ing  of  oaths  to  and  the  examination  of  persons  as  witnesses  and  for  inquiring 
the  production  of  documents  in  proceedings  before  them,  except  the  power  of 
commitment;  [(1898)  SO  Stat,  L.  565.] 


Examination  of  witnesses  —  General  rule. 
—  A  referee  taking  testimony  in  a  contro- 
versy or  hearing  in  bankruptcy  is  required 
to  take,  record,  and,  in  case  of  an  appeal^  to 
return  to  the  appellate  court,  all  the  evidence 
offered  by  either  party  to  the  controversy, 
that  which  is  held  by  them  to  be  incompetent, 
irrelevant,  or  immaterial,  as  well  as  that 
which  they  deem  to  be  admissible,  to  the  end 
that,  if  the  appellate  court  is  of  the  opinion 
that  evidence  rejected  should  have  been  re- 
ceived, it  may  consider  it,  render  a  final  de- 
cree, and  conclude  the  litigation  without  re- 
manding the  suit  to  procure  the  excluded  evi- 
dence. Philadelphia  First  Nat.  Bank  v,  Ab- 
bott, (C.  C.  A.  8th  Cir.  1908)  166  Fed.  853, 
21  Am.  Bankr.  Rep.  436.  And  see  the  fol- 
lowing earlier  cases  to  the  same  effect:  In  re 
De  Gottardi,  (S.  D.  Cal.  1902)  114  Fed.  328, 
7  Am.  Bankr.  Rep.  723;  In  re  Lipset,  (S.  D. 
N.  Y.  1902)  119  Fed.  379,  9  Am.  Bankr.  Rep. 
32;  Dreseel  v.  North  State  Lumber  Co.,.  (E. 
D.  N.  C.  1902)   119  Fed.  631,  9  Am.  Bankr. 


Rep.  541;  In  re  Wilde,  (S.  D.  N.  Y.  Id04) 
131  Fed.  142,  11  Am.  Bankr.  Rep.  714;  In  rt 
Romine,  (N.  D.  W.  Va.  1905)  138  Fed.  83/, 
14  Am.  Bankr.  Rep.  785;  In  re  Sturgeon,  (C. 
C.  A.  2d  Cir.  1905)  139  Fed.  608,  14  Am. 
Bankr.  Rep.  681 ;  Ravens  wood  Bank  r.  John- 
son, (C.  d  A.  4th  Cir.  1906)  143  Fed.  463, 
16  Am.  Bankr.  Rep.  206. 

Referee  cannot  excuse  witneea  from  ansvoer- 
ing,  —  A  referee  in  bankruptcy  is  governed 
by  the  rules  in  equity  in  taking  testimoBy, 
and  is  not  authorized  to  excuse  a  witness 
from  answering  questions  on  objection  there- 
to. Dressel  t'.  North  State  Lumber  0>.,  (E> 
B.  N.  C.  1902)  119  Fed.  531,  9  Am.  Bankr. 
Rep.  541. 

Exception  to  general  rule.  —  From  the  gen- 
eral rule  that  aO  evidence  offered  should  be 
received,  the  evidence  of  a  privileged  wit- 
ness, privileged  evidence,  and  evidence  whicfi 
clearly  and  affirmatively  appears  to  be  so 
incompetent,  irrelevant,  or  immaterial  that 
it  would  be  an  abuse  of  the  process  or  power 
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of  tbe  court  to  compel  its  production  or  per- 
mit its  introduction,  is  excepted.  Phila- 
ddpfaia  First  Nat.  Bank  17.  Abbott,  (C.  C.  A. 
8th  Gir.  1908)  165  Fed.  853,  21  Am.  Bankr. 
R«p.  436. 

Mannar  of  conducting  axaminatiwL  —  Un- 
der the  general  orders  in  bankruptcy,  No. 
22,  the  referee,  in  taking  testimony,  is  re- 
quired to  hare  it  taken  down  in  writing,  and 
preferably  in  narrative  form;  and,  00  ob- 
jection being  raised,  to  require  tbe  question, 
the  objection,  and  reason  therefor,  with  hia 


ruling,  to  be  entered,  and  then,  though  he 
rule  the  question  to  be  improper,  allow  it  to 
be  answered.  In  re  Romine,  (N.  D.  W.  Va. 
1905)  133  Fed.  837,  14  Am.  Bankr.  Rep.  785. 
Referee  should  he  present  at  examination. 
—  A  referee  in  bankruptcy,  having  power  to 
rule  on  the  admissibility  of  testimony  offered 
before  him,  is  bound  personally  to  hear  the 
evidence,  unless  his  presence  is  waived  by  tbe 
parties.  In  re  Wilde,  (S.  D.  N.  Y.  1904)  131 
Fed.  142,  11  Am.  Bankr.  Rep.  714. 


(3)  {Taking  possession  of  and  releasing  properly.']  exercise  the  powers  of 
the  judge  for  the  taking  possession  and  releasing  of  the  property  of  the  bank- 
rupt in  the  event  of  the  issuance  by  the  derk  of  a  certificate  showing  the  absence 
of  a  judge  from  the  judicial  district,  or  the  division  of  the  district,  or  his  sick- 
ness, or  inability  to  act;  [(1898)  SO  Stat.  L.  665.] 

erty.  In  re  Florckcn,  (S.  D.  Cal,  190 1)  107 
Fed.  241,  5  Am.  Bankr.  Rep.  802. 

Must  be  necessity  for  receiver.  —  A  referee 
is  without  power  to  appoint  a  receiver  alter 
adjndieation,  on  the  petition  of  a  voluntary 
bankrupt,  without  any  finding  as  to  its  neces- 
sity. In  re  Rosenthal,  (D.  C.  N.  J.  1906) 
144  Fed.  548,  16  Am.  Bankr.  Rep.  448. 

Referee  cannot  act  until  receipt  of  order. 
— A  referee's  authority,  to  appoint  a  reeefver 
dates  from  the  time  tke  order  of  reference 
has  actually  been  plaeed  in  bfs  trands,  and 
not  from  the  time  of  its  signing  or  filing; 
and  Ms  appofntment  of  a  receiver,  merely  on 
being  indireetly  informed  through  a  Me- 
phone  message  of  the  order  for  kis  appoint- 
ment as  referee^  ie  unauthorized.  In  re 
FTorcken,  (S.  D.  Ca!.  1961)  107  Fed.  241,  5 
Am.  Bankr.  Rep.  802^. 

Tuiniag  vrer  books  to  reeeiver.  —  An  af- 
leged  bankrupt  will  be  required  to  turn  over 
books  of  acconnt  relating  to  his  business,  to 
a  receiver  appointed  by  the  court  of  bank- 
ruptcy, where  it  is  shown  tfnt  they  are 
necessary  to  enable  the  receiver  to  continue 
the  business  as  directed  by  the  <50urt,  not- 
withstanding a  claim  of  privilege  by  the 
bankrupt  on  the  ground  that  the  books  con^ 
tain  evidence  which  will  te^d  to  incriminate 
him,  unless  it  appears  that  such  cfaim  is 
made  in  good  faith  afnd  has  a  reasonable 
foundation;  ft  not  being  his  right  to  dieter- 
mine  such  qfTiestions  S[>r  himself.  In  re 
Rosenblatt,  (K  D.  Pa.  190(1)  143  Jed.  963. 


Authority  with  respect  to  posscasioa  and 
release  of  property  —  Referee  may  appoint 
receivers.  —  A  referee  has  authority  to  exer- 
cise the  powers  of  a  judge  in  the  taking  pos- 
session of,  and  releasing,  the  bankrupt's 
property,  on  the  issuance  of  a  certificate  by 
the  clerk  showing  the  absence  of  the  judge 
from  the  district,  or  his  inability  to  act. 
In  accordance  with  this  provision  it  has  been 
held  that  the  referee  may  appoint  receivers 
in  bankruptcy  for  the  purpose  of  taking  poe- 
session  of  the  assets  of  the  estate.  In  re 
Styer,  (E.  D.  Pa.  1899)  98  Fed.  290,  3  Am. 
Bankr.  Rep.  424;  In  re  T.  L.  Kelly  Dry- 
Goods  Co.,  (E.  D.  Wis.  1900)  102  Fed.  747, 
4  Am.  Bankr.  Rep.  528;  In  re  Florcken,  (S. 
D.  Cal.  1901)  107  Fed.  241,  5  Am.  Bankr. 
Rep.  802;  In  re  Fisher,  (D.  C.  N.  J.  1906) 
135  Fed.  223,  14  Am.  Bankr.  Rep.  366;  In  re 
Sonnabend,  (D.  C.  Mass.  1906)  18  Am. 
Bankr.  Rep.  117. 

The  authority  of  courts  of  bankruptcy  to 
appoint  receivers  and  marshals  to  take 
charge  of  the  property  of  bankrupts,  when 
necessary  for  the  preservation  of  the  estate, 
has  been  considered  generally  under  scetions 
2  (3)  and  3e,  supra,  pp.  472,  494,  and  sec- 
tion 69,  infra. 

It  has  been  said  that  the  jurisdiction  of 
referees  to  appoint  receivers  is  not  qualified 
by  subdivision  3e,  but  is  obviously  the  cor- 
relative of  section  69a,  authorizing  the  judge 
on  proof  of  specified  facts  to  issue  a  war- 
rant for  the  seizure  of  the  bankrupt's  prop- 


(4)  [Perform  certain  duties  of  courts.']  perform  such  pairt  of  the  duties, 
except  as  to  questions  arising  out  of  the  applications  of  bankrupts  for  oomposi- 
tions  or  discharges,  as  are  by  this  Act  conferred  on  courts  of  bankruptcy  and  as 
shall  be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy  af  their 
respective  districts^  except  as  herein  otherwise  provided;  ancJ  1{I8V8)  SO 
Stat.  L.  666.] 

subject  only  to  review  by  the  District  Court 
sitting  in  bankruptcy.  In  re  Eagles,  (E.  D. 
N.  C.  1900)  99  Fed.  696,  3  Am.  Bankr.  Rep. 
733:  In  re  Covington,  (E.  D.  N.  C.  T901) 
110  Fed.  143  6  Am.  Bankr.  Rep.  373;  In  re 
Fcott.  (D.  C.  Mass.  1901)  111  Fed.  144',  T 
Am.  Bankr.  Rep.  36;  In  re  Baber,    (E.  D. 


Authority  to  perform  duties  of  court. — 
Under  section  38o  (4)  the  referee  is  author- 
ized to  perform  the  duties  of  a  court  of  bank, 
ruptcy  as  prescribed  by  the  statute  and  the 
general  orders;  he  is  thus  made  a  judicial 
oflHeer  whose  oflicial  acts,  within  his  juris- 
dWtioB,  are  entitled  to  due  weight  as  such. 
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Tenn.  1902)  119  Fed.  520,  9  Am.  Bankr.  Rep. 
406;  In  re  Abbey  Press,  (C.  C.  A.  2d  Cir. 
1904)  134  Fed.  51,  13  Am.  Bankr.  Rep.  11; 
In  re  Drayton,  (E.  D.  Wis.  1904)  136  Fed. 
883,  13  Am.  Bankr.  Rep.  602;  Ellis  v.  Krule- 
witch,  (C.  C.  A.  8th  Cir.  1905)  141  Fed.  964, 
16  Am.  Bankr.  Rep.  616;  In  re  Mclntire, 
(N.  D.  W.  Vft.  1906)  142  Fed.  693;  In  re 
Schenectady  Engineering,  etc.,  Co.,  (N.  D. 
N.  Y.  1906)  147  Fed.  868,  17  Am.  Bankr. 
Mep.  279;  In  re  Simon,  (E.  D.  Ga.  1907)  151 
Fed.  507;  In  re  Hanson,  (D.  C.  Minn.  1904) 
156  Fed.  717,  19  Am.  Bankr.  Rep.  236;  In  re 
Walsh,  (N.  D.  la.  1908)  163  Fed.  352,  20 
Am.  Bankr.  Rep.  472;  In  re  Nichols,  (N.  D. 
K.  Y.  1909)  166  Fed.  603,  22  Am.  Bankr. 
Rep.  216;  Mound  Mines  Co.  V.  Hawthorne, 
(C.  C.  A.  8th  Cir.  1909)  173  Fed.  882,  23 
Am.  Bankr.  Rep.  242;  Clendening  v.  Red 
mver  Valley  Nat.  Bank,  (N.  D.  1903)  11 
Am.  Bankr.  Rep.  246;  Conti  v,  Sunseri,  (Pa. 
1907)  18  Am.  Bankr.  Rep.  891;  In  re  Over- 
holzer,  (N.  D.  N.  Dak.  1909)  23  Am:  Bankr. 
Rep.  10. 

The  referee  is,  in  general,  a  court  of  orig- 
inal jurisdiction  possessing,  with  certain  ex- 
ceptions, all  the  powers  in  regard  to  bank- 
ruptcy vested  in  the  United  States  District 
C6urt.  In  re  Overholzer,  (N.  D.  N.  Dak. 
1909)  23  Am.  Bankr.  Rep.  10. 

Referee  cannot  acquire  jurisdiction  by  con- 
sent, —  If  the  subject-matter  of  a  controversy 
is  not  within  the  jurisdiction  of  a  referee, 
consent  will  not  confer  it ;  and  the  court  upon 
a  petition  for  review  will  acquire  none,  ex- 
cept to  determine  the  jurisdiction  of  the 
referee.  In  re  Walsh,  (N.  D.  la.  1908)  163 
Fed.  362,  20  Am.  Bankr.  Rep.  472. 

Turning  property  over  to  trustee.  —  The 
referee  may  order  the  surrender,  to  the  trus- 
tee in  bankruptcy,  of  any  property  of  the 
estate  remaining  in  the  hands  of  the  bank- 
rupt; or  which  is  subject,  in  other  hands,  to 
the  control,  management,  or  disposition  of 
the   bankrupt.     Mueller  r.   Nugent,    (1902) 

184  U.  S.  1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.) 
406;  In  re  Rosenblatt,  (E.  D.  Pa.  1906)  143 
Fed.  663;  In  re  Cole,  (C.  C.  A.  1st  Cir.  1906) 
144  Fed.  392,  16  Am.  Bankr.  Rep.  302;  In  re 
Fidler,  (M.  D.  Pa.  1908)  163  Fed.  973,  21 
Am.  Bankr.  Rep.  101;  In  re  Baum,  (C.  C. 
A.  8th  Cir.  1909)  169  Fed.  410,  22  Am. 
Bankr.  Rep.  295;  In  re  Averick,  (M.  D.  Pa. 
1909)  170  Fed.  521,  22  Am.  Bankr.  Rep.  618; 
In  re  Koplin,  (E.  D.  Pa.  1910)  179  Fed. 
1013;  In  re  Famous  Clothing  Co.,  (W.  D.  N. 
Y.  1910)  179  Fed.  1015;  In  re  Krall,  (D.  C. 
Conn.  1910)  182  Fed.  191;  In  re  Shaffer, 
(E.  D.  N.  Y.  1911)  185  Fed.  649;  In  re  Bel- 
fast Mesh  Underwear  Co.,  (D.  C.  Conn.  1911) 

185  Fed.  834;  In  re  Coffey,  (W.  D.  N.  Y. 
1907)  19  Am.  Bankr.  Rep.  148;  In  re  Shaffer, 
26  Am.  Bankr.  Rep.  54. 

The  failure  to  turn  over  property,  when 
ordered  to  do  so  by  the  referee  in  a  proper 
case,  constitutes  a  contempt,  and  is  punish- 
able as  such.  See  the  annotation  under  sec- 
tion 41a  (1),  infra,  p.  668. 

A  partner  may  he  ordered  to  turn  over  to 
the  firm's  trustee  in  bankruptcy  any  partner- 
ship assets  traced  into  his  hands.  In  re 
Shaffer,  (E.  D.  N.  Y.  1911)  186  Fed.  649. 


Where  a  third  party  claims  an  interest  in 
property  which  was  in  the  possesaion  of  ft 
bankrupt  at  the  time  of  the  bankruptcy  and 
passed  into  that  of  his  trustee,  the  raeree 
may  by  a  summary  proceeding  require  such 
third  party  to  appear  in  the  bankruptcy 
court,  and  present  his  claim,  and  may  ad- 
judicate the  rights  of  the  parties  in  respect 
thereof.  Mound  Mines  Co.  v.  Hawthorne,  (C. 
C.  A.  8th  Cir.  1909)  173  Fed.  882,  23  Am. 
Bankr.  Rep.  242. 

Where,  on  a  claim  of  a  bankrupt's  trustee 
to  possession  of  property  in  the  possession  of 
another,  the  reieree  finds  that  the  latter*8 
claim  is  in  good  faith  and  probably  real,  it 
should  then  be  determined  by  a  plenary  suit; 
but  if  he  finds  that  the  claim  is  without  any 
actual  merit  or  legal  foundation,  he  should 
regard  the  property  as  subject  to  the  bank- 
ruptcy court's  jurisdiction  as  prdperty  of  the 
bankrupt,  and  require  its  surrender  to  the 
trustee.  In  re  Holbrook  Shoe,  etc.,  Co.,  (D. 
C.  Mont  1908)  166  Fed.  973,  21  Am.  Bankr. 
Rep.  611.  See  also  the  annotation  under 
section  23b  as  to  jurisdiction  and  procedure 
with  respect  to  adverse  claimants. 

The  fact  that  respondent  was  under  indict- 
ment, charged  with  a  violation  of  section  29, 
.for  having  received  and  retained  money  for 
the  purpose  of  defeating  the  operation  of  the 
bankruptcy  law,  furnishes  no  excuse  for  his 
failing  to  make  a  full  disclosure  of  the  facts, 
in  response  to  the  referee's  order  to  show 
cause.    Wayne  Knitting  Mills  v.  Nugent,  (D. 

C.  Ky.   1900)    104  Fed.  630,  4  Am.   Bankr. 
Rep.  747. 

Proceedings  to  require  a  bankrupt  to  pay 
over  money  or  surrender  property  to  his 
trustee,  should  ordinarily  be  by  motion  for  a 
rule  on  him  to  show  cause,  and  should  be 
justified  by  the  facts  brought  out  in  the  ex- 
amination of  himself  and  other  witnesses  in 
the  regular  course  of  the  proceedings.  Un- 
less under  exceptional  circumstances,  where 
it  is  necessary  to  bring  before  the  court  facts 
not  appearing  in  the  examination,  or  new 
parties,  a  formal  petition  and  pleadings  as 
in  a  suit  in  equity  are  unnecessary,  and  an 
expense  which  should  not  be  permitted  by 
the  court;  nor  should  the  court  or  referee 
entertain  such  proceedings  at  all  unless  there 
is  sufficient  in  the  evidence,  taken  in  the  regu- 
lar course  of  the  proceedings,  to  warrant  the 
order  sought  prima  facie.    In  re  Adler,  (W. 

D.  Tenn.  1904)   129  Fed.  602,  12  Am.  Bankr. 
Rep.  19. 

Order  to  show  cause,  —  A  referee  in  bank* 
ruptcy  has  power  in  the  first  instance  to 
enter  an  order  to  show  cause  why  a  person 
should  not  be  required  to  pay  over,  to  the 
trustee  in  bankruptcy,  money  in  his  hands 
belonging  to  the  bankrupt's  estate ;  and,  upon 
the  hearing,  to  enter  an  order  directing  the 
payment  of  such  money  by  a  certain  date. 
Mueller  t;.  Nugent,  (1902)  184  h,  S.  1,  22 
S.  Ct.  269,  46  U.  8.   (L.  ed.)  405. 

Petition  for  order,  —  An  order  requiring 
a  bankrupt  to  turn  over  money  or  property 
to  his  trustee  should  be  made  onlv  after  a 
hearing  on  a  petition  therefor,  making  defi- 
nite averments  on  the  subject  and  offering  a 
definite  issue,  upon  which  both  parties  msy 
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adduce  evidence,  /n  re  Ruos,  (E.  D.  Pa. 
1908)  164  Fed.  749,  21  Am.  Bankr.  Rep.  257. 

Preponderance  of  evidence  sufficient, — 
The  issue  whether  an  order  should  be  made 
requiring  a  bankrupt  to  turn  over  monej  or 
property  to  the  trustee  is  purely  of  a  civil 
character  determinable  on  a  preponderance 
of  the  evidence.  In  re  Alphin,  etc.,  Cotton 
Co.,  (E.  D.  Ark.  1905)  134  Fed.  477,  14  Am. 
Bankr.  Rep.  194;  In  re  Cole,  (C.  C.  A.  Ist 
Cir.  1906)  144  Fed.  392,  16  Am.  Bankr.  Rep. 
302. 

Competency  of  evidence,  —  Testimony  of  a 
person,  other  than  the  bankrupt,  or,  in  case 
of  a  corporation,  of  a  person  not  an  officer  or 
a  stockholder  of  such  corporation,  taken  gen- 
erally and  not  directed  to  any  defined  issue, 
IB  not  admissible  in  subsequent  proceedings 
against  the  bankrupt,  or,  in  case  of  a  cor- 
poration, against  its  officers,  to  compel  a 
surrender  of  money  or  property  of  the  estate, 
under  penalty  of  punishments  for  contempt. 
In  re  Alphin,  etc..  Cotton  Co.,  (E.  D.  Ark. 
1904)  131  Fed.  824,  12  Am.  Bankr.  Rep.  653. 

Property  must  be  part  of  bankrupt  estate. 
—  To  justify  an  order  directing  money  or 
other  property  to  be  turned  over  to  the 
trustee,  it  must  appear  that  such  money  or 
other  property  is  a  part  of  the  assets  of  the 
estate  in  bankruptcy.  In  re  Rosser,  (C.  C. 
A.  8th  Cir.  1900)  101  Fed.  562,  4  Am.  Bankr. 
Rep.  153;  In  re  Felson,  (N.  D.  N.  Y.  1903) 
124  Fed.  288,  10  Am.  Bankr.  Rep.  716;  In  re 
Jackier,  (M.  D.  Pa.  1910)  179  Fed.  720;  In 
re  Nisenson,  (D.  C.  N.  J.  1910)  182  Fed. 
912.  See  also  the  cases  cited  in  the  follow- 
ing paragraph. 

Possession  or  control  necessary.  —  A  ref- 
eree can  only  order  the  turning  of  assets  to 
the  .trustee  where  it  clearly  appears  that 
such  assets  are  in  the  possession,  or  within 
the  control,  of  the  bankrupt,  and  rightfully 
constitute  a  part  of  his  estate  in  bankruptcy. 
In  re  Rosser,  (C.  C.  A.  8th  Cir.  1900)  101 
Fed.  562,  4  Am.  Bankr.  Rep.  153;  In  re  J.  C. 
Winship  Co.,  (7th  Cir.  1903)  120  Fed.  93,  56 
C.  C.  A.  45;  In  re  Antigo  Screen  Door  Co., 
(7th  Cir.  1903)  123  Fed.  249,  59  C.  C.  A.  248, 
252;  In  re  Felson,  (N.  D.  N.  Y.  1903)  124 
Fed.  288,  10  Am.  Bankr.  Rep.  716;  In  re 
Rodgers.  (7th  Cir.  1903)   125  Fed.  169,  60  C. 

C.  A.  567,  575;  Burleigh  v,  Forman,  (Ist 
Cir.  1903)  125  Fed.  217,  218,  60  C.  C.  A.  109; 
In  re  Lelnweber,  (D.  C.  Conn.  1904)  128  Fed. 
641,  12  Am.  Bankr.  Rep.  175;  In  re  Goldfarb, 
(N.  D.  Ga.  1904)  131  Fed.  643,  12  Am. 
Bankr.  Rep.  386;  In  re  Drayton,  (E.  D.  Wis. 
1904)  135  Fed.  883,  13  Am.  Bankr.  Rep.  603; 
In  re  Ruos,  (E.  D.  Pa.  1908)  164  Fed.  749, 
21  Am.  Bankr.  Rep.  257;  In  re  Reese,   (M. 

D.  Pa.  1909)  170  Fed.  986,  22  Am.  Bankr. 
Rep.  521;  In  re  Dickens,  (S.  D.  Ala.  1909) 
175  Fed.  808,  23  Am.  Bankr.  Rep.  660,  foU 
lounng  Boyd  v.  Glucklich,  (8th  Cir.  1902) 
116  Fed.  139,  53  C.  C.  A.  459;  Samel  v. 
Dodd,  (5th  Cir.  1906)  142  Fed.  68,  73  C.  C. 
A.  264;  In  re  Mize,  (N.  D.  Ala.  1909)  172 
Fed.  946;  In  re  Nisenson,  (D.  C.  N.  J.  1910) 
182  Fed.  912.  See  also  the  annotation  under 
section  41a  (I)  as  to  contempt  proceeding^! 
for  failure  to  turn  over  property. 

Poseeseion  or  control  necessary  when  order 


is  made.  —  A  finding  by  a  referee  that  at  the 
time  of  his  bankruptcy  a  bankrupt  had  in 
his  possession  or  under  hia  control  money  or 
property  of  his  estate  which  he  withheld 
from  his  trustee,  does  not  warrant  an  order, 
seven  years  afterward,  requiring  him  to  turn 
the  same  over  to  his  trustee;  it  not  being 
shown  that  he  is  then  able  to  comply  with 
such  order.  In  re  Ruos,  (E.  D.  Pa.  1908) 
164  Fed.  749,  21  Am.  Bankr.  Rep.  257. 

Evidence  based  on  comparative  value  of 
stock  at  different  times,  —  To  justify  an 
order  requiring  a  bankrupt  to  turn  over 
property,  the  proof  that  he  has  withheld 
property  should  be  clear;  and,  where  it  de- 
pends upon  the  comparative  estimates  of  the 
value  of  a  stock  of  goods  at  different  times, 
the  discrepancy  must  be  great  and  such  as 
cannot  be  otherwise  explained.  In  re  Reese, 
(M.  D.  Pa.  1909)  170  Fed.  986,  22  Am. 
Bankr.  Rep.  521. 

Property  out  of  possession  and  control, — 
A  court  of  bankruptcy,  or  a  referee,  is  with- 
out power  to  order  a  bankrupt  to  pay  over  to 
his  trustee  money  collected  from  his  debtors 
after  he  had  knowledge  of  the  filing  of  the 
petition  in  bankruptcy  against  him  by  cred- 
itors, where  such  money  has  since  passed 
into  the  possession  of  others,  and  is  not  un- 
der the  bankrupt's  control.  American  Trust 
Co.  I?.  Wallis,  (C.  C.  A.  3d  Cir.  1903)  126 
Fed.  464,  11  Am.  Bankr.  Rep.  360. 

The  treasurer  of  a  bankrupt  corporation 
cannot  be  required,  by  a  summary  order,  to 
turn  over  to  the  trustee  money  which  he  in 
fact  paid  out  in  settlement  of  debts  of  the 
corporation  between  the  filing  of  the  petition 
and  the  adjudication,  even  though  such  pay- 
ments were  not  justified  and  resulted  in 
preferences  to  the  creditors  receiving  the 
same.  In  re  La  plume  Condensed  Milk  Co.,- 
(M.  D.  Pa.  1906)  145  Fed.  1013,  16  Am. 
Bankr.  Rep.  729.    . 

A  proceeding  to  compel  the  bankrupt  to 
turn  over  property  which  was  concealed  for 
him  or  by  liim  may  be  based  upon  an  exam- 
ination of  the  bankrupt's  agent  as  to  what 
disposition  he  made  of  the  bankrupt's  prop- 
erty. But  until  the  property  or  its  pro- 
ceeds have  been  traced  through  the  hands  of 
the  bankrupt,  and  until  he  avoids  responsi- 
bility by  showing  that  his  control  over  it  had 
terminated  because  it  had  reached  the  pos- 
session of  his  agent  and  been  converted  or 
stolen,  and  was  hence  out  of  his  own  control, 
the  trustee  is  not  in  a  position  to  demand 
that  the  agent  be  compelled  to  make  good  or 
account  for  the  bankrupt's  property,  unless 
the  property  or  the  proceeds  be  specifically 
shown  to  be  in  his  hands.  In  re  Fogelman, 
(E.  D.  N.  Y.  1911)    188  Fed.  755. 

Ability  to  comply  v)ith  order  necessary,  — 
In  view  of  the  fact  that  the  failure  of  a 
bankrupt  to  obey  an  order  to  turn  over 
money  or  property  to  his  trustee  is  punish- 
able by  imprisonment  for  cqntempt,  such  an 
order  should  only  be  made  on  the  clearest 
proof  of  his  present  ability  to  comply  with 
it,  since  contempt  proceedings  cannot  be  in- 
voked as  a  means  oi  coercing  the  payment  of 
debts,  or  to  punish  a  bankrupt  for  trans- 
ferring his  property  with  intent  to  hinder, 
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delaj,  or  defraud  his  creditors.  In  re 
Dickens,  (S.  D.  AU.  i909)  175  Fed.  808,  23 
Am.  Bankr.  Rep.  660,  following  Boyd  9. 
Glucklich,  (8th  Cir.  1902)  116  Fed.  139,  53 
C.  C.  A.  459;  Samel  v.  Dodd,  (5th  Cir.  1906) 
142  Fed.  68,  73  C.  C.  A.  254;  In  re  Miae, 
(N.  D.  Ala.  1909)   172  Fed.  946. 

Presiimptioii  ox  poisesaion  or  controL  —  It 
ifi  well  settled  that  where  assets  of  the  estate 
in  bankruptcy  huve  been  traced  to  the  recent 
possession  or  control  of  the  bankirupt,  they  will 
be  presumed  to  have  remained  in  his  posses- 
sion or  under  his  control  until  their  disposi- 
tion or  disappearance  has  been  satisfactorily 
accounted  for.  Mueller  r.  Nugent,  (1902)  184 
U.  S.  1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.)  405; 
Wayne  Knitting  Mills  v.  Nugent,  (D.  C.  Ky. 
1900)  104  Fed.  530,  4  Am.  Bankr.  Rep.  747; 
In  re  De  Gottardi,  (S.  D.  Cal.  1902)  114 
Fed.  328,  7  Am.  Bankr.  Rep.  723;  Boyd  v. 
Glucklich,  (8th  Cir.  1902)  116  Fed.  131,  53 
C.  C.  A.  451,  8  Am,  Bankr.  Rep.  393 ;  Schweer 
17.  Brown,  (8th  Cir.  1904)  130  Fed.  328,  64 
C.  C.  A.  574;  Seigel  p.  Cartel,  (8th  Cir. 
1908)  164  Fed.  691,  90  C.  C.  A.  512,  21  Am. 
Bankr.  Rep.  140;  In  re  Meier,  (C.  C.  A.  8th 
Cir.  1910)  182  Fed.  799;  In  re  Nisenson,  (D. 
C.  N*  J.  1910)   182  Fed.  912. 

Effect  of  admiseion,  —  Where  a  bankrupt 
admits  having  had  money  or  property  a 
short  time  before  his  bankruptcy,  which  is 
not  shown  by  his  schedules,  it  is  incumbent 
upon  him  to  account  clearly  for  the  same  to 
the  satisfaction  of  the  court;  otherwise,  he 
must  be  held  still  to  have  it  in  his  posses- 
sion, and  to  be  able  to  turn  it  over  to  his 
trustee.  In  re  De  Gottardi,  (S.  D.  Cal. 
1902)   114  Fed.  328,  7  Am.  Bankr.  Rep.  723. 

Denial  of  possession  or  control.  —  The  de- 
nial of  the  bankrupt  that  he  has  money  or 
other  property  in  his  possession,  or  under 
his  control,  is  not  conclusive,  but  is  entitled 
to  its  due  weight  in  connection  with  the  other 
evidence  and  circumstances  shown.  In  re 
Shachter,  (N.  D.  Ga.  1902)  119  Fed.  1010, 
9  Am.  Bankr,  Rep.  499;  Schweer  v.  Brown, 
(C.  C.  A.  8th  Cir.  1904)  130  Fed.  329,  12 
Am.  Bankr.  Qep.  178;  In  re  Feldser,  (E.  D. 
Pa.  1905)  134  Fed.  307,  14  Am.  Bankr.  Rep. 
216;  In  re  Weinreb,  (C.  C.  A.  2d  Cir.  1906) 
146  Fed.  243,  16  Am.  Bankr.  Rep.  702; 
Moody  V.  Cole,  (D.  C.  Me.  1906)  148  Fed. 
295,  17  Am.  Bankr.  Rep.  818;  In  re  Feller- 
man,  (S.  D.  N,  Y.  1906)  149  Fed.  244,  17 
Am.  Bankr.  Rep.  785;  In  re  Holbrook  Shoe, 
etc.,  Co.,  (D.  C.  Mont.  1908)  165  Fed.  973, 
21  Am.  Bankr.  Rep.  511. 

Jurisdiction  with  respect  to  sales  of  prop- 
erty. —  A  referee  to  whom  a  bankruptcy  case 
has  been  referred  generally  has  jurisdiction, 
on  the  petition  of  the  trustee,  to  enjoin  the 
sale  of  the  property  of  the  bankrupt  by  one 
of  a  number  of  lienholders,  to  order  its  sale 
free  of  incumbrances,  and  to  settle  the 
priority  of  liens,  where  all  the  parties  in 
interest  voluntarily  appear  and  submit  the 
controversies  between  them  to  his  decision 
without  objection.  See  In  re  Tilden,  (S.  D. 
la.  1899)  91  Fed.  500,  1  Am.  Bankr.  Rep. 
302;  In  re  Pittelkow,  (E.  D.  Wis.  1899)  92 
Fed.  901,  1  Am.  Bankr.  Rep.  472;  In  re  San- 
born,   (D.  a  Vt.  1899)    96  Fed.  551,  3  Am. 


Bankr.   Rep.   54;    In  re  Styer,    (E.   D.   Pa. 

1899)  98  Fed.  290,  3  Am.  Bankr.  Rep.  424; 
In  re  T.  L.  Kelly  Dry-Goods  Co.,  (E.  D.  Wis. 

1900)  102  Fed.  747,  4  Am.  Bankr.  Rep.  528; 
MoFarland  Carriage  Co.  v.  Solanes,  (E.  D. 
La.  1901)  108  Fed.  532,  6  Am.  Bankr.  Rea 
221;  In  re  Keller,  (N.  D.  la.  1901)  109  Fed. 
131,  6  Am.  Bankr.  Rep.  351;  In  re  Matthews^ 
(W.  D.  Ark.  1901)  109  Fed.  603,  6  Am. 
Bankr.  Rep.  96,  affirmed  (C.  C.  A.  8th  Cir. 
1902)  9  Am.  Bankr.  Rep.  444;  McNair  r. 
Mclntyre,  (C.  C.  A.  4th  Cir.  1902)  113  Fed 
113,  7  Am.  Bankr.  Rep.  638;  In  re  Rosen- 
berg, (E.  D.  Pa.  1902)  116  Fed.  402,  8  Am. 
Bankr.  Rep.  624;  In  re  Waterloo  Organ  Co., 
(W.  D.  N.  Y.  1902)  118  Fed.  904,  9  Am. 
Bankr.  Rep.  427;  Chauncey  v.  Dyke,  (C.  C 
A.  8th  Cir.  1902)  119  Fed.  1,  9  Am.  Bankr. 
Rep.  444;  In  re  Kellogg,  (2d  Cir.  1903)  121 
Fed.  333,  57  C.  C.  A.  647,  10  Am.  Bankr. 
Rep.  7,  affirming  (W.  D.  N.  Y.  1902)  7  Am. 
Bankr.  Rep.  623;  In  re  Granite  City  Bank, 
(C.  C.  A.  8th  Cir.  1905)  137  Fed.  818,  14 
Am.  Bankr.  Rep.  404,  affirming  In  re  Wilka, 
(N.  D.  la.  1904)  12  Am.  Bankr.  Rep.  727; 
In  re  Columbia  Iron  Works,  (E.  D.  Michu 
1904)  142  Fed.  234,  14  Am.  Bankr.  Rep.  528; 
In  re  Miner's  Brewing  Co.,  (£.  D.  Pa.  1908) 
162  Fed.  327,  20  Am.  Bankr.  Rep.  717;  In  re 
Murphy,  (D.  C.  Mass.  1900)  3  Am.  Bankr. 
Rep.  605  note;  Matter  of  New  England 
Piano  Co.,  (C.  C.  A.  1st  Cir.  1903)  9  Am. 
Bankr.  Rep.  767;  In  re  Rochford,  (CCA. 
8th  Cir.  1903)  10  Am.  Bankr.  Rep.  608;  In 
re  Prince,  (M.  D.  Pa.  1904)  12  Am.  Bankr. 
Rep.  675;  In  re  Saxton  Furnace  Oo.,  (E.  D. 
Pa.  1905)    14  Am.  Bankr.  Rep.  483. 

Stays  and  injunctions.  —  The  referee  has 
authority  to  grant  stays  and  injunctions 
upon  a  proper  showing  of  cause  therefor. 
In  re  Franklin  Syndicate,  (E.  D.  N.  Y.  1900) 
101  Fed.  402,  4  Am.  Bankr.  Rep.  244;  In  re 
Steuer,  (D.  C  Mass.  1900)  104  Fed.  976,  5 
Am.  Bankr.  Rep.  209;  In  re  Martin,  (W.  D. 
N.  Y.  1900)  105  Fed.  763,  6  Am.  Bankr.  Rep. 
423;  Smith  t?.  Belford,  (C  C  A.  6th  Cir.  1901) 
106  Fed.  658,  5  Am.  Bankr.  Rep.  294;  In  re 
Benjamin,. (M.  D.  Pa.  1905)  140  Fed.  320,  15 
Am.  Bankr.  Rep.  351;  In  re  Berkowitz,  (E* 
D.  Pa.  1906)  143  Fed.  598,  16  Am.  Bankr. 
Rep.  251;  In  re  Grist,  (N.  D.  N.  Y.  1898)  1 
Am.  Bankr.  Rep.  89;  In  re  Sabine,  (N.  D. 
N.  Y.  1898)  1  Am.  Bankr.  Rep.  315;  In  re 
Northrop,  (N.  D.  N.  Y.  1898)  1  Am.  Bankr. 
Rep.  427;  In  re  Rogers,  (D.  C.  Ky.  1899)  1 
Am.  Bankr.  Rep.  641;  In  re  Huddleston.  (N. 
D.  Ala.  1899)  1  Am.  Bankr.  Rep.  572;  Matter 
of  White,  (N.  D.  Ala.  1901)  10  Am.  Bankr. 
Rep.  799;  In  re  Mussey,  2  Nat.  Bankr.  N. 
113.  And  see  generally  the  annotation  un- 
der section  11a. 

Referee  oannot  restrain  court  or  oifteer 
thereof.  —  The  word  "herein"  as  used  .in 
section  88a  (4)  refers  to  the  entire  Act,  in- 
cluding the  general  orders  in  bankruptcy, 
and  the  provision  must  be  construed  in  con- 
nection with  general  order  No.  12,  which  de- 
nies a  referee  jurisdiction  to  grant  an  in- 
junction to  stay  the  proceedings  of  a  court 
or  oflRcer  of  the  United  States  or  of  a  state. 
In  re  Berkowitz,  (E.  D.  Pa.  1906)  143  Fed. 
598,  16  Am.  Bankr.  Rep.  251. 
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A  referee  Las  no  power  to  grant  an  in- 
junction staying  a  proceeding  in  a  state 
court,  and  such  an  order  is  void.  In  re 
Siebert,  (D.  C.  N.  J.  1904)  133  Fed.  781,  13 
Am.  Bankr.  Rep.  348. 

Powe];  to  set  aaid*  tvanaf^ra  and  laenv- 
bfances.  —  Where  the  property  concerned, 
the  rc«,  is  in  the  possession  of  the  court,  the 
referee  has  full  power  to  deal  with  its  status^ 
and  can  set  aside  any  transfers  or  incum- 
brances. This  doctrine  results  necessarily 
from  the  basic  principle  that  power  to  deal 
with  property  which  is  itself  in  the  posses- 
sion of  the  bankruptcy  court  rests  exclu- 
sively in  that  court,  and,  therefore,  at  least 
concurrently  with  the  district  judge,  in  the 
referee.      In  re  Overholzer,    (N.  D.  N.  Dak. 

1909)  23  Am.  Bankr.  Rep,  10.     And  see  gen- 
erally sections  235,  606,  07e,  and  70e. 

Questions  arising  out  of  applications  for 
compositiona  or  diachavges  are  expressly  re- 
quired to  be  originally  presented  to  the  court, 
and  are  withheld  from  the  referee.  In  re 
Johnson,  (W.  D.  Ark.  1908)  158  Fed.  342, 
19  Am.  Bankr.  Rep.  814;  In  re  Randall,  (E. 
D.  Pa.  1908)  169  Fed.  298,  20  Am.  Bankr. 
Rep.  305;  U.  S.  V.  Sondheim,   (D.  C.  Mass. 

1910)  188  Fed.  378;  In  re  Taylor,    (N.  D. 
Ala.  1911)    188  Fed.  479. 

So,  also,  it  has  been  held  that  a  referee  in 
bankruptcy,  actilig  as  a  special  master  in 
hearing  objections  to  a  bankrupt's  discharge, 
has  no  legal  right  to  consider  evidence  which 
has  been  previously  taken  before  him  as  ref- 
eree; but  must  be  governed  entirely  by  the 


admissible  evidence  produced  on  the  hearing 
of  the  application  and  objections.  In  re 
Murray,  (t).  C.  Oonn.  1908)  162  Fed.  983,  20 
Am.  Bankr.  Rep.  700. 

But,  although  section  38a  (4)  excepts 
from  the  referee's  jurisdiction  all  questions 
arising  out  of  an  application  for  composition, 
there  may  be  further  proceedings  required 
after  a  composition  has  been  confirmed  which 
involve  no  such  question.  Thus  it  has  been 
held  that  no  such  question  would  be  involved 
in  the  receipt  and  allowance  or  disallowance 
of  a  creditor's  claim,  not  barred  by  section 
57n,  even  if  presented  after  the  confirmation. 
U.  S.  I?.  Sondheim,  (D.  C.  Mass.  1910)  188 
Fed.  378. 

Costs  —  Authority  to  t<ix,  —  A  referee  sit- 
ting as  a  court  of  bankruptcy  has  authority 
to  award  costs  in  proceedings  before  him; 
and  may  either  tax  the  costs  himself  or 
order  tbeir  taxation  by  the  clerk  of  the  Dis- 
trict Court.  Matter  of  Soott,  (D.  C.  Mass. 
1902)   7  Am.  Bankr.  Rep.  710. 

Imposition  of  costs  on  eUtitnant  of  prop- 
erty. —  Where  a  controversy  between  a 
trustee  and  a  third  person  respecting  the 
right  to  certain  property  was  submitted  to 
a  referee,  it  was  held  that  the  claimant,  Who 
was  unsuccessful,  might  properly  be  taxed 
with  the  costs  of  the  reference,  including  a 
reasonable  fee  for  the  referee,  a  docket  fee 
for  the  trustee's  attorney,  and  the  fee  of  a 
stenographer  employed  on  the  application  of 
the  trustee.  In  re  Todd,  (S.  D.  N.  Y.  1901) 
109  Fed.  265,  6  Am.  Bankr,  Rep.  88. 


(5)  lAutharize  employment  of  stenographers.']  upon  the  application  of  the 
trustee  during  the  examination  of  the  bankrupts,  or  other  proceedings,  authorize 
the  employment  of  stenographers  at  the  expense  of  the  estates  at  a  compensa- 
tion not  to  exceed  ten  cents  per  folio  for  reporting  and  transcribing  the  proceed- 
ings.  1(1898)  SO  Stat.  L,  655.] 


Employment  and  payment  of  vtenogra- 
plien.  -^  Kxcept  where  a  stenographer  is  em- 
ployed on  the  application  of  the  trustee,  as 
provided  by  section  38a  (6),  or  there  has 
been  a  stipulation  of  the  parties,  or  money 
has  been  deposited  for  the  expense  as  pro- 
vided by  general  order  in  bankruptcy  No. 
10,  the  referee  cannot  be  allowed  for  such  em- 
ployment. In  re  Mammoth  Pine  Lumber 
Co.,  (W.  D.  Ark.  1902)  116  Fed.  731,  8  Am. 
Bankr.  Rep.  651. 

The  receiver  or  eredltor  applying  for  the 
examination  will  be  compelled  to  approve  of 
the  stenographer's  bill,  and  to  certify  that  all 


of  the  examination  was  necessary.  The  bills 
ean  then  be  passed  upon  in  settling  the  re- 
ceiver's accounts,  and  close  scrutiny  should 
be  given,  with  a  view  to  preventing  the  un- 
necessary prolongation  of  such  examination. 
In  re  Stark,  (E.  D.  N.  Y.  1907)  155  Fed. 
694,   18  Am.   Bankr.  Rep.  467. 

Hearings  before  special  commissioner. — 
Section  S8a  (5)  does  not  apply  to  hearings 
on  the  examination  of  the  bankrupt  before 
a  special  commissioner.  In  re  Stark,  (E.  D. 
N.  Y.  1907)  165  Fed.  694,  18  Am.  Bankr. 
Rep,  467. 


Sec.  39.  Duties  of  Recfbreeb.  —  a  [What  referees  shall  do.]  Referees 
shall  1(1898)  SO  Stat.  L.  655.] 

(1)  IDechre  dividends.]  declare  dividends  and  prepare  and  deliver  to 
trustees  dividend  sheets  showing  the  dividends  declared  and  to  whom  payable ; 
1(1898)  SO  Stat.  L.  666.] 

The  declaration  and  payment  of  dividends  has  been  considered  under  the  several  subdi- 
visions, of  section  65. 
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(2)  ^Examine  schedules  and  lists.'\  examine  all  schedules  of  property  and 
lists  of  creditors  filed  by  bankrupts  and  cause  such  as  are  incomplete  or 
defective  to  be  amended;  [(1898)  SO  Stat.  L.  666.] 


€)roaS''reterenoe :    As  to 

Duty  of  bankrupt  to  prepare,  verify,  and 
file  his  schedules,  see  section  7a  (S), 
supra,  p.  520. 

Examination  of  achedvlM.  —  By  sectioi^ 
30a  (2)  the  referee  is  Required  to  examine 
aU  schedules  of  property  and  lists  of  credit- 


ors filed  by  bankrupts  and  cause  such  as  are 
incomplete  or  defective  to  be  amended.  This 
provision  is  mandatory.  It  is  the  duty  of 
the  referee  to  make  the  examination  and  to 
order  an  amendment  in  case  of  defects  or 
omissions,  even  though  no  interested  party 
may  move  in  the  matter.  In  re  Mackey,  ( N. 
D.  N.  Y.  1898)   1  Am.  Bankr.  Rep.  593. 


(3)  \_Fumish  information.]  furnish  such  information  concerning  the  estates 
in  process  of  administration  before  them  as  mav  be  requested  by  the  parties 
in  interest;  [{1898)  80  Stat.  L.  665.] 


Courts  do  not  fumiali  copies  of  proceedingn 
pending  before  them;  and  referees,  as  such, 
are  not  required  to,  but  only,  by  section  39a, 
clause  3,  to  furnish  such  information  as  may 


be  requested  by  parties  in  interest.  In  re 
Lewin,  (D.  C.  Vt.  1900)  103  Fed.  850,  4  Am. 
Bankr.  Rep.  632. 


(4)    [Oive  notices.]  give  notices  to  creditors  as  herein  provided;  [{1898) 
SO  Stat.  L.  666.] 


Cross-reference:    As  to 

Notice  to  creditors  generally,  see  the  sev- 
eral subdivisions  of  section  58,  infra, 
p.  715. 

Notice  to  creditors.  —  The  referee  must  pre- 
pare suitable  notices  and  place  them  in  the 
mails,  as  a  part  of  his  duties.  In  re  Daniels, 
(N.  D.  la.  1904)  130  Fed.  597,  12  Am.  Bankr. 
Rep.  446. 

Notice  of  special  meeiinga,  —  It  is  the  duty 
of  the  referee  to  send  out  the  notices  of  a 
special  meeting,  called  upon  the  petition  of  a 


creditor,  under  general  rule  No.  21.  In  re 
Stoever,  (E.  D.  Pa.  1900)  105  Fed.  355,  5 
Am.  Bankr.  Rep.  250. 

A  dieirict  rule  authorizing  referees  to  or- 
der notice  to  creditors  of  the  application  for 
the  bankrupt's  discharge,  and  to  fix  the  date 
of  hearing,  is  void  as  being  in  conflict  with 
form  No.  57,  which  requires  that  such  notice 
shall  be  ordered,  and  the  date  of  hearing  be 
fixed,  by  the  court.  In  re  Johnson,  (W.  D. 
Ark.  1908)  158  Fed.  342,  19  Am.  Bankr.  Rep. 
814. 


(6)  [Make  up  records.]  make  up  records  embodying  the  evidence,  or  the 
substance  thereof,  as  agreed  upon  by  the  parties  in  all  contested  matters  arising 
before  them,  whenever  requested  to  do  so  by  either  of  the  parties  thereto, 
together  with  their  findings  therein,  and  transmit  them  to  the  judges;  [{1898) 
SO  Stat.  L.  566.] 


Making  up  records.  —  The  duty  to  make 
up  records,  under  section  39a  (5),  and  trans- 
mit them  to  the  judge,  is  for  the  purpose  of 
reviewing  the  referee's  decisions,  and  has 
been  generally  considered  under  section  38a, 
note  heading  Mode  of  Revietc,  p.  665,  aupra. 

The  clear  purpose  of  section  39a  (5),  set 
out  above,  is  to  avoid,  as  far  as  possible,  thu 
sending  oif  the  oriffinal  proofs  to  the  judge, 
and  to  substitute  ^erefor,  where  the  ends  of 


justice  will  permit,  a  summary  thereof;  and 
to  effectuate  this  object  is  the  purpose  of  the 
general  order  No.  27.  But  it  is  undoubtedly 
within  the  competency  of  the  judge,  at  the 
request  of  either  party,  to  direct  the  filing 
of  all  or  any  part  of  the  original  documents 
or  proofs  which  are  on  file  with  the  referee. 
Cunningham  v.  German  Ins.  Bank,  (C.  C.  A. 
6th  Cir.  1900)  103  Fed.  932,  4  Am.  Bankr. 
Rep.  195. 


(6)    [Prepare  schedules  aaid  lists.]  prepare  and  file  the  schedules  of  prop- 
erty and  lists  of  creditors  required  to  be  filed  bv  the  bankrupts,  or  cause  the 
same  to  be  done,  when  the  bankrupts  fail,  refuse,  or  neglect  to  do  so;  [^{1898) 
SO  Stat.  L.  556.] 

CrosS'Teference:    As  to 

Bankrupt's  duty  to  prepare,  verify,  and  file  schedules,  see  section  7a  (8),  supra,  p.  520. 
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(7)  [Pre5ert?e  ami  transmit  record8.'\  safely  keep,  perfect,  and  transmit  to 
the  clerks  the  records,  herein  required  to  be  kept  by  them,  when  the  cases  are 
concluded;  {{1898)  SO  St(U,  L.  55^.] 


CrosS'referenoe:    As  to 

Records  of  referees  generally,  and  man* 
ner  of  keeping  them,  see  the, several 
subdivisions  oi  section  42,  infra]  p.  676. 

Reftrees  are  their  own  filing  and  recording 
officers  in  proceedings  before  themselves,  and 
are  so  recognized  by  rule  No.  2  of  the  seneral 
orders  in  bankruptcy.  In  re  Oderkirk,  (D. 
C.  Vt.  1900)  103  Fed.  779,  4  Am.  Bankr.  Rep. 
617. 

Referees  must  attend  to  details.  — It  was 


intended  referees  should  do  the  detail  work 
in  bankruptcy  causes,  and  the  district  judge 
should  review  their  action  on  exceptions 
thereto.  In  re  Covington,  (E.  D.  N.  C.  1901) 
110  Fed.  143,  6  Am.  Bankr.  Rep.  373. 

Indiyidual  schedules  in  partnership  cases. 
—  In  proceedings  in  bankruptcy  against  a 
partnership,  the  individual  schedules  of  the 
partners  are  not  a  part  of  the  record  nor 
can  they  be  considered  as  such.  In  re 
Blanchard,  (E.  D.  N.  C.  1908)  161  Fed.  797, 
20  Am.  Bankr.  Rep.  422. 


(8)  [Transmit  papers  to  clerJcs.li  transmit  to  the  clerks  such  papers  as  may 
be  on  file  before  them  whenever  the  same  are  needed  in  any  proceedings  in 
courts,  and  in  like  manner  secure  the  return  of  such  papers  after  they  have 
been  used,  or,  if  it  be  impracticable  to  transmit  the  original  papers,  transmit 
certified  copies  thereof  by  mail;  [(iS95]  SO  Stat.  L.  666.] 

CrosS'Teferenoe !    As  to 

Transmission  of  record  of  proceedings,  see  section  42c,  infra,  p.  677. 

(9)  [Preserve  evidence.']  upon  application  of  any  party  in  interest,  preserve 
the  evidence  taken  or  the  substance  thereof  as  agreed  upon  by  the  parties  before 
them  when  a  stenographer  is  not  in  attendance;  and  [{189 8)  SO  Stat.  L.  666.] 


Preaenration  of  evidence.  —  It  is  the  duty 
of  examiners,  masters,  referees,  and  the 
court,  taking  evidence  in  controversies  in 
bankruptcy,  in  the  absence  of  a  jury,  to  take, 
record,  and,  in  case  of  an  appeal,  to  return 
to  the  reviewing  court,  all  the  evidence 
offered  by  either  party,  that  which  they  hold 
to  be  incompetent  or  immaterial  as  well  as 
that  which  they  deem  competent  and  rele- 
vant, to  the  end  that  if  the  appellate  court 
is  of  the  opinion  that  evidence  rejected 
should  have  been  received  it  may  consider  it, 
render  a  final  decree,  and  thus  conclude  the 
litigation  without  remanding  the  suit  to  pro- 
cure the  rejected  evidence.  In  re  De  Got- 
tardi,  (S.  D.  Cal.  1902)  114  Fed.  328,  7  Am. 
Bankn  Rep.  723;  In  re  Lipset,  (S.  D.  N.  Y. 
1902)  119  Fed.  379,  9  Am.  Bankr.  Rep.  32; 
In  re  Sturgeon,  (C.  G.  A.  2d  Cir.  1905)  139 
Fed.  608,  14  Am.  Bankr.  Jlep.  681;  Ravens- 
wood  Bank  v,  Johnson,  (C.  C.  A.  4th  Cir. 
1906)  143  Fed.  463,  16  Am.  Bankr.  Rep. 
206;  In  re  Goldstein,  (S.  D.  N.  Y.  1907)  155 
Fed.  695,  19  Am.  Bankr.  Rep.  96;  Missouri- 
American  Electric  Co.  v.  Hamilton-Brown 
Shoe  Co.,  (C.  C.  A.  8th  Cir.  1908)  165  Fed. 
283,  21  Am.  Bankr.  Rep.  270;  Philadelphia 
First  Nat.  Bank  f?.  Abbott,  (C.  C.  A.  8th 
Cir.  1908)  166  Fed.  853,  21  Am.  Bankr.  Rep. 
436. 

The  remedy  for  a  refusal  of  a  referee  to 
take  and  preserve  such  evidence  is  an  appli- 
cation to  the  District  Court,  and,  failing 
there,  to  the  Circuit  Court  of  Appeals,  for  an 
order  that  it  be  taken  and  preserved.  Phila- 
delphia First  Nat.  Bank  v.  Abbott,  (C.  C.  A. 
8th  Cir.  1908)  165  Fed.  853,  21  Am.  Bankr. 
Rep.  436. 

Keferee  not  obliged  to   certify  questions 


during  pendency  of  proceedings.  —  A  referee 
is  not  required  to  stop  the  proceedings  be- 
fore him,  and  to  certify  to  the  court  for  de- 
cision questions  raised  on  objections  to  evi- 
dence. In  re  Romine,  (N.  D.  W.  Va.  1905) 
138  Fed.  837,  14  Am.  Bankr.  Rep.  785;  Ra- 
venswood  Bank  r.  Johnson,  (C.  C.  A.  4th  Cir. 
1906)   143  Fed.  463,  16  Am.  Bankr.  Rep.  206. 

Evidence  which  need  not  be  preserved. — 
From  the  general  rule  above  stated,  which 
necessitates  the  taking  of  evidence  even 
though  it  be  excluded  by  the  referee,  there 
are  certain  exceptions;  thus  the  referee  need 
not  receive  or  preserve  evidence  which  is 
plainly  privileged,  or  the  testimony  of  a 
privileged  witness,  or  evidence  which  clearly 
and  affirmatively  appears  to  be  so  incompe- 
tent, irrelevant,  or  immaterial  that  it  would 
be  an  abuse  of  the  process  or  the  power  of 
the  court  to  compel  its  production  or  permit 
its  introduction.  Missouri-American  Electric 
Co.  r.  Hamilton- Brown  Shoe  Co.,  (C.  C.  A. 
8th  Cir.  1908)  165  Fed.  283,  21  Am.  Bankr. 
Rejp.  270. 

Cost  of  perpetuating  testimony.  —  Where 
a  trustee  in  bankruptcy  has  no  funds  in  his 
hands,  and  the  bankrupt  is  without  means, 
the  referee  will  not  compel  the  trustee  to  pay 
for  the  stenographer's  minutes,  referee's  fees, 
and  disbursements  in  taking  the  testimony 
which  the  bankrupt  desires  to  introduce  in 
opposition  to  that  offered  by  the  trustee,  in 
a  proceeding  to  compel  the  bankrupt  to  turn 
over  property;  it  being  within  the  discretion 
of  the  referee  to  determine  how  the  bank- 
rupt's testimony  should  be  taken  and  pre- 
served, in  order  that  he  may  not  be  in  con- 
tempt. IH  re  Goldstein,  (S.  D.  N.  Y.  1907) 
155  Fed.  695,  19  Am.  Bankr.  Rep.  96. 
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(10)  \Ohia\n  papers.']  whenever  their  respective  offices  are  in  the  same 
cities  or  towns  where  the  courts  of  bankruptcy  convene,  call  upon  and  receive 
from  the  clerks  all  papers  filed  in  courts  of  bankruptcy  which  have  been  referred 
to  them.  1(1898)  30  Stat.  L.  556.] 

h  [What  referees  may  not  do.]  Referees  shall  not  1(1898)  SO  Stat.  L.  556.] 

CrosS'reference :    As  to 
Offenses  by  referees,  see  the  several  subdivisions  of  section  Z9c,  9«pro,  p.  652. 

(1)  [Act  if  interested.]  act  in  cases  in  which  they  are  directly  or  indirectly 
interested;  [(1898)  SO  Stat.  L.  656.] 


"Interest**  as  disqualification  of  referee. 
—  The  interest  which  will  disqualify  the  ref- 
eree is  An  interest  either  in  the  proceedinffs 
in  bankruptcy  or  in  the  estate  of  the  bank- 
rupt. Bray  v.  Cobb,  (£.  D.  N.  C.  1S08)  91 
Fed.  102,  1  Am.  Bankr.  Rep.  153. 

Judge  may  revoke  reference  because  of  ref- 
eree's interest.  —  The  Judge,  on  being  ap- 
prised of  the  fact  that  the  referee  is  a  debtor 
of  the  bankrupt,  may,  in  his  discretion^  re- 


voke the  order  of  reference,  and  send  the  case 
to  another  referee.  Bray  v.  Cobb,  (E.  D.  N. 
C.  1898)  91  Fed.  102,  1  Am.  Ba^r.  B^p.  153. 
Interest  in  compensation  immateriaL  — 
Section  396  does  not  apply  to  the  interest  of 
a  referee  by  way  of  oommissions  on  sums 
paid  to  creditors  as  dividends.  In  re  Abbey 
Pross,  <C.  G.  A.  2d  Cir.  1904)  134  Fed.  61, 
13  Am.  Bankr.  Rep.  11. 


(2)  [Practice  as  attorneys.]  practice  as  attorneys  and  counselors  at  law  in 
any  bankruptcy  proceedings;  or  [(1898)  SO  Stat.  L.  666.] 

(3)  [Purchase  from  estate.]  purchase,  directly  or  indirectly,  any  property 
of  an  estate  in  bankruptcy.  1(1898)  SO  Siat.  L.  666.] 

Sec.  40.  Compensation  of  Referees.  —  a  [Fee  and  commissions.] 
Beferees  shall  receive  as  full  compensation  for  their  services,  payable  after  they 
are  rendered,  a  fee  of  fifteen  dollars  deposited  with  the  clerk  at  the  time  the 
petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from  a  voluntary 
bankrupt,  and  twenty-five  cents  for  every  proof  of  claim  filed  for  allowance,  to 
be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of  administration,  and 
from  estates  which  have  been  administered  before  them  one  per  centiun  com- 
missions on  all  moneys  disbursed  to  creditors  by  the  trustee,  or  one-half  of  one 
per  centum  on  the  amount  to  be  paid  to  creditors  upon  the  confirmation  of  a 
composition,  [(Amended  1903)  32  Stat.  L.  799.] 


Referee's  commissions.  —  A  referee  is  en- 
titled, under  section  4Qia,  as  amended  by  the 
Act  of  Feb.  5,  1903,  to  a  one  per  centum  com- 
mission  on  all  moneys  disbursed  to  creditors 
by  the  trustee  in  estates  which  have  been 
administered  before  them;  or  a  commission 
of  one-half  of  one  per  centum  on  the  amount 
to  be  paid  to  creditors  upon  the  confirmation 
cf  a  composition.  In  re  Sanford  Furniture 
Mfg.  Co.,  iE.  D.  N.  C.  1963)  126  Fed.  888, 
11  Am.  Bankr.  Rep.  414;  In  re  Abbey  Pr«ss, 
(C.  C.  A.  2d  Cir.  1904)  134  Fed.  61,  13  Am. 
Bankr.  Rep.  15;  In  re  Anders  Push  Button 
Telephone  Co.,  (S.  D.  N.  Y.  1905)  136  Fed. 
995,  13  Am.  Bankr.  Rep.  643;  In  re  Iowa 
Falls  Mfg.  Co.,  (N.  D.  la.  1906)  140  Fed. 
627,  16  Am.  Bankr.  Rep.  384;  In  re  Cramond, 
(N.  D.  N.  Y.  1906)  145  Fed.  966,  17  Am. 
Bankr.  Rep.  22;  In  re  Erie  Lumber  Co.,  (S. 
D.  Ga.  1908)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689;  Bray  r.  Johnson,  <C.  C.  A.  4th 
Cir.  1908)  166  Fed.  67,  21  Am.  Bankr.  Ben. 
383. 


Prior  to  the  amendment  of  190S  referees 
were  paid  one  per  centum  commissions  on  the 
sums  paid  out  as  dividends  and  commissions 
in    cases    which    were    administered    before 
them,  and  one-half  of  one  per  centum  on  the 
amount  paid  to  creditors  upon  the  eoniinnt- 
tion  of  a  composition.    In  re  Ft.  Wayne  Elec- 
tric Corp.,  (D.  C.  Ind.  1899)   94  Fed.  109,  1 
Am.  Bankr.  Rep.  707;   In  re  Fielding,   (W. 
D.  Mo.  1899)  96  Fed.  800,  3  Am.  Bankr.  Re|i. 
135;   In  re  Barber,   <D.  C.  Minn.  1899)   97 
Fed.  647,  3  Am.  Bankr.  Rep.  306;  In  re  Utt 
(C.   C.  A-   7th   Cir.    1901)    105   Fed.   754.  5 
Am.  Bankr,  Rep.  383;  In  re  Mammoth  Pinp 
Lumber  Co.,  <W-  D.  Ark.  1902)  116  Fed.  731. 
8  Am.  Bankr.  Rep.  651 ;  In  re  Ooldyille  Mfg. 
Co.,  (D.  C.  S.  C.  1903)   128  Fed.  679,  10  Am. 
Bankr.  Rep.  558 ;  In  re  Hinckei  Brewing  Co.. 
(N.  D.  N.  Y.  1903)    124  Fed.  702,   10  Am. 
Bankr.  Rep.  692;    In  re  Sabine,    (N.  D.  K. 
Y.  1899)   1  Am.  Bankr.  Repu  322;  In  re  Cel- 
fin,    (E.  D.  Tex.  1899)    2  Am.  Bankr.  Bif- 
344;  In  re  Geraon,  (E.  D.  Pa.  1899)  t  Am. 
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Bankr.  Rep.  362;  In  re  Muhlhauser  Co.,  (N. 
D.  Ohio  1902)   0  Am.  Bankr.  Rep.  80. 

Statute  covers  all  lawful  disbursements. — 
The  language  of  section  40a  covers,  and  evi- 
dently was  intended  to  include,  all  moneys 
lawfully  disbursed  by  the  trustee,  and  held 
by  him  as  such,  whether  to  creditors,  secured, 
unsecured,  or  having  priority,  or  to  other 
persons.  If  to  creditors,  it  is  immaterial 
whether  the  amounts  lawfully  paid  them  from 
the  funds  in  court  are  paid  as  dividendfi,  or 
in  satisfaction  of  a  lien  or  liens  on  the  fund. 
If  the  money  comes  lawfully  into  the  hands 
of  the  trustee,  as  such,  and  if  he  in  the  per- 
formance of  his  duty  as  such  is  required  to 
protect,  preserve,  and  care  for  it,  and  event- 
ually disburse  it  pursuant  to  the  order  of  the 
eourt,  and  does  so,  there  is  no  reason  why 
he  should  not  have  his  commissions,  if  the 
court  allows  them,  even  if  the  funds  are  sub- 
ject to  a  lien  which  in  law  and  equity  the 
court  is  required  to  recognize  and  enforce. 
In  re  Cramond,  (N.  D.  N.  Y.  1906)  146  Fed. 
966,  17  Am.  Bankr.  Rep.  22. 

Referee  entitled  to  commissions  on  moneirs 
which  should  have  been  paid  through  trustee. 
—  The  referee,  under  the  law,  is  entitled  to 
commissions  on  all  moneys  which  are  dis- 
bursed to  creditors  by  the  trustee;  and  it 
has  been  held  that  this  means  all  sums  which 
should  have  been  paid  through  the  trustee 
but  for  outside  agreement  between  parties 
and  attorneys.  Thus  when  property,  subject 
to  liens,  is  sold  by  consent  of  the  parties 
holding  such  liens,  the  referee  is  entitled  to 
his  commissions  on  the  purchase  price  iu 
full.  Wh^n  sold  free  from  incumbrances,  the 
money  is  constructively  paid  to  the  trustee, 
even  when  purchased  oy  the  party  holding 
such  incumbrance,  and  tne  referee  is  entitled 
to  commissions  thereon  as  if  it  were  actually 
paid.  Having  used  the  process  of  the  court 
to  accomplish  their  purpose,  to  wit,  to  sell 
the  property  by  the  trustee  in  bankruptcy, 
the  incumbrancers  have  received  benefits  and 
services  for  which  the  officers  of  the  court 
aUB  entitled  to  pay.  In  re  Sanford  Furniture 
Mfg.  Co.,  (E.  D.  N.  C.  1903)  126  Fed.  888,. 
II  Am.  Bankr.  Rep.  414.  See  also  In  re 
Sabine,  (N.  D.  N.  Y.  1899)  1  Am.  Bankr. 
Rep.  322;  In  re  Coffin,  (E.  D.  Tex.  1899)  2 
Am.  Bankr.  Rep.  344;  In  re  Barber,  (D.  C. 
Minn.  1899)    3  Am.  Bankr.  Rep.  306. 

Liens  must  abate  for  referee's  commissions. 
— When  the  bankruptcy  court  lawfully  takes 
hold  of  and  administers  the  estate  of  a  bank- 
rupt and  has  the  funds  in  its  possession  for 
that  purpose,  it  may  direct,  and  it  is  its  duty 
to  direct,  that  the  lawful  fees  and  commis- 
sions of  its  officers  and  expenses  of  such  ad- 
ministration be  paid  therefrom;  and  when 
necessary,  in  such  cases,  liens  on  such  funds 
must  abate  for  this  purpose.  In  re  Cramond, 
(N.  D.  N.  Y.  1906)  146  Fed.  966,  17  Am. 
Bankr.  Rep.  22. 

But  see  In  re  Anders  Push  Button  Tele- 
phone Co.,  (8.  D.  N.  Y.  1905)  136  Fed.  996, 
13  Am.  Bankr.  Rep.  643,  wherein  it  was  held 
that  a  court  of  bankruptcy  has  no  power  to 
require  a  creditor,  secured  by  a  valid  lien, 
to  pay  commissions  on  the  amount  realized 
thereon  to  the  referee,  althoiigh  by  stipula- 


tion the  property  is  sold  by  the  trustee,  be- 
cause the  proceeds  of  the  property,  so  far  as 
necessary  to  satisfy  the  lien,  are  no  part  of 
the  estate,  from  which  all  commissions  are 
made  payable. 

See  also  In  re  Iowa  Falls  Mfg.  Co.,  (N.  D. 
la.  1905)  140  Fed.  527,  15  Am.  Bankr.  Rep. 
384,  wherein  it  was  held  that  the  proceeds 
of  mortgaged  property,  arising  from  the  sale 
thereof  by  the  sheriff,  should  be  excluded 
from  the  amount  upon  which  the  referee  may 
compute  his  commissions,  and  the  amount 
actually  disbursed  by  the  trustee  to  creditors 
will  form  the  basis  of  such  computation. 

Where  a  referee  authorized  the  continuance 
of  the  bankrupt's  business  in  order  to  com- 
plete certain  government  contracts,  and  for 
that  purpose  there  was  raised  and  paid  out 
$480,000  during  a  period  of  eighteen  months, 
and  some  $30,000  distributed  to  creditors,  it 
was  held  that  the  referee  was  only  entitled 
to  a  percentage  on  the  latter  sum.  Bray  v. 
Johnson,  (C.  C.  A.  4th  Cir.  1908)  166  Fed. 
57,  21  Am.  Bankr.  Rep.  383. 

Extra  compensation.  —  A  referee  in  bank- 
ruptcy cannot  be  allowed,  for  his  services, 
any  compensation  other  than  that  provided 
for  by  the  bankruptcy  law,  or  the  general 
orders  pertaining  thereto.  In  re  Dixon,  (N. 
D.  Cal.  1902)  114  Fed.  675;  In  re  Mammoth 
Pine  Lumber  Co.,  (W.  D.  Ark.  1902)  116 
Fed.  731,  8  Am.  Bankr.  Rep.  651 ;  Dressel  t?. 
North  State  Lumber  Co.,  (E.  D.  N.  C.  1902) 
119  Fed.  531,  9  Am.  Bankr.  Rep.  541;  In  re 
Daniels,  (N.  D.  la.  1904)  130  Fed.  597;  In  re 
Wilcox,  (W.  D.  Mich.  1907)  156  Fed.  685, 
19  Am.  Bankr.  Rep.  241.  And  see  the  anno- 
tation under  section  72. 

But  see  Matter  of  Hart,  (D.  C.  Hawaii 
1907)  18  Am.  Bankr.  Rep.  137,  wherein  it 
Was  held  that  a  referee  performinsr  services 
not  within  his  statutory  duties,  but  of  value 
to  the  conduct  of  a  bankrupt  estate  as  a 
going  concern,  may  receive  compensation 
thek-efor  iout  of  the  funds  of  the  estate. 

A  special  alloicance  to  a  referee  for  ser- 
vices performed,  in  addition  to  the  fees  fixed 
by  the  Bankruptcy  Act,  cannot  be  made,  even 
with  the  consent  of  the  attorneys  for  the 
parties  in  interest.  Dressel  v.  North  State 
Lumber  Co.,  (E.  D.  N.  C.  1902)  119  Fed. 
531,  9  Am.  Bankr.  Rep.  541. 

Clerical  services  rendered  hy  referee, — 
The  referee  is  not  entitled  to  charge  for  his 
own  services  in  making  copies  of  the  petition 
for  discharge,  but  it  may  be  necessary  in 
sotne  cases  for  the  referee  to  employ  clerical 
assistance  in  giving  such  notices,  and  then 
the  expense  actually  incurred  by  him  for  such 
assistance  would  be  a  charge  against  the 
bankrupt  or  his  estate ;  but  ttra  referee  is  not 
entitled  to  make  any  charge  for  clerical  ser- 
vices rendered  by  himself  in  cases  pending 
before  him.  In  re  Dixon,  (N.  D.  Cal.  1902) 
114  Fed.  675. 

Extra  compensation  for  giving  notices, — 
Under  general  order  in  bankrtiptcy  No. 
35  (2),  providing  for  compensation  te  the 
referee  for  expenses  necessarily  incurred  in 
givinjr  notices,  he  cannot,  in  case  of  re-ex- 
amination of  a  claim,  be  allowed  for  notices 
to  creditors  other  than  the  one  provided  lor 
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by  order  No.  21  (0),  to  the  creditor  whose 
claim  is  to  be  re-examined;  nor  can  the  ref- 
eree bf)  allowed  for  notices  on  distribution 
of  money  to  preferred  creditors;  or  for  notice 
of  protest  against  confirmation  of  sale,  none 
being  required  by  the  Act  or  general  orders. 
In  re  Mammoth  Pine  Lumber  Co.,  (W.  D. 
Ark.  1002)  116  Fed.  731,  8  Am.  Bankr.  Rep. 
661. 

Referee's  ezp«iiaet.  —  The  only  allowance 
which  can  be  made  to  a  referee,  in  addition 
to  the  fees  and  commission,  is  for  expenses 
necessarily  incurred,  a  detailed  account  of 
which  must  be  kept  and  returned  to  the 
court,  verified  by  the  oath  of  the  referee, 
and  accompanied  by  vouchers  when  they  can 
be  procured.  In  re  Carolina  Cooperage  Co., 
(E.  D.  N.  C.  1890)  96  Fed.  950,  3  Am. 
Bankr.  Rep.  154;  In  re  Tebo,  (D.  C.  W.  Va. 
1900)  101  Fed.  419,  4  Am.  Bankr.  Rep.  235; 
In  re  Dixon,  (N.  D.  Cal.  1902)  114  Fed. 
675;  In  re  Daniels,  (N.  D.  la.  1904)  130 
Fed.  697,  12  Am.  Bankr.  Rep.  446.  And  see 
generally  the  annotation  under  section  02  as 
to  expenses  of  administration. 

Senrices  of  referee  as  special  maater. — 
There  is  no  authority  for  converting  a  ref- 
eree in  bankruptcy  into  a  special  master, 
nor  for  allowing  him  compensation  as  such. 
In  re  Sweeney,  (C.  C.  A.  6th  Cir.  1000)  168 
Fed.  612,  21  Am.  Bankr.  Rep.  866. 


Where  the  statutory  fees  received  by  a  ref- 
eree are  sufficient  to  compensate  him  liberal^^ 
for  all  servkes  rendered  in  a  case,  he  wiU 
not  be  given  a  further  allowance  on  account 
of  an  extra  service  rendered  as  special  master 
in  connection  with  a  composition.  In  re  Tsl- 
ton,  (£.  D.  N.  C.  1005)  137  Fed.  178,  14 
Am.  Bankr.  Rep.  617. 

But  prior  to  the  amendment  of  1003  which, 
by  the  addition  of  section  72  to  the  statute, 
prohibited  the  payment  of  extra  compensation 
to  referees  and  other  officers.,  it  was  held 
that  where  a  referee  performed  services  be- 
yond those  required  of  him  in  his  oflftcial  ca- 
pacity as,  for  instance,  those  of  special  mas- 
ter, he  might  be  allowed  additional  compensa- 
tion therefor.  Fellows  r.  Freudenthal,  (C.  C. 
A.  7th  Cir.  1900)  102  Fed.  731,  4  Am.  Bankr. 
Rep.  490:  Bragassa  r.  St.  Louis  Cycle,  (C. 
C.  A.  5th  Cir.  1901)  107  Fed.  77,  5  Am. 
Bankr.  Rep.  700;  In  re  Grossman,  (E.  D. 
Mich.  1901)  HI  Fed.  507,  6  Am.  Bankr.  Rep. 
510. 

Allowance  of  referee's  fees  reviewmUe. — 
The  allowance  by  a  referee  in  bankruptcy  of 
fees  to  himself  is  reviewable  by  the  courts 
In  re  Allert,  (W.  D.  N.  Y.  1908)  173  Fed. 
601,  23  Am.  Bankr.  Rep.  101.  See  the  an- 
notation under  section  38a,  supra,  p.  655,  as 
to  review  generally. 


h  [Division  between  two  referees.]  Whenever  a  case  is  transferred  from  one 
referee  to  another  the  judge  shall  determine  the  proportion  in  which  the  fee 
and  commissions  therefor  shall  be  divided  between  the  referees.  \_(1898)  SO 
Stat.  L.  656.11 

c  \_Where  reference  revoked.]  In  the  event  of  the  reference  of  a  case  being 
revoked  before  it  is  concluded,  and  when  the  case  is  specially  referred,  the  judge 
shall  determine  what  part  of  the  fee  and  conunissions  shall  be  paid  to  the 
referee.  [(1898)  80  Stat.  L.  566.] 

Sec.  41.  Contempts  befobe  Eefebees.  —  a  A  person  shall  not,  in  pro- 
ceedings before  a  referee,  [{1898)  SO  Stat.  ^.  566.] 


Statute  not  limited  to  punishment  of 
bankrupt.  —  The  statute  does  not  limit  con- 
tempt proceedings  to  the  bankrupt  only,  but 
includes  any  person;  and  section  2  (16)  em- 
powers the  court  to  punish  persons  for  con- 


tempts committed  before  referees.  The  same 
power  is  conferred  upon  the  court  by  Rer. 
Stat.  sec.  725,  4  Fed.  Stat.  Annot.  534.  In  re 
Bronstein,  (S.  D.  N.  Y.  1910)  182  Fed. 
340. 


(1)    [Disobedience.]  disobey  or  resist  any  lawful  order,  process,  or  writ; 
[{1898)  SO  Stat.  L.  556.] 


Disobedience  aa  contempt.— The  disobedi- 
ence of  any  lawful  order,  process,  or  writ,  in 
proceedings  before  a  referee,  constitutes  a 
contempt  under  section  41a  (1),  which  may 
be  punished  as  provided  in  subdivision  b  of 
the  same  section.  The  proceeding  is  quaei- 
criminal,  and  should  be  exercised  with  cau- 
tion. Mueller  v.  Nugent,  (1902)  184  U.  S. 
1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.)  405,  7 
Am.  Bankr.  Rep.  224;  Louisville  Trust  Go. 
V.  Ck)mingor,  (1902)  184  U.  S.  18,  22  S.  Ct. 
293,  46  U.  S.  (L.  ed.)  413,  7  Am.  Bankr.  Rep. 
421,  affirming  Sinsh^imer  v.  Simonson,    (C. 


C.  A.  6th  Cir.  1901)  107  Fed.  898,  5  Am. 
Bankr.  Rep.  537;  In  re  Watts,  (1903)  190 
U.  S.  1,  23  S.  Ct.  718,  47  U.  S.  (L.  ed.)  933, 
10  Am.  Bankr.  Rep.  113;  In  re  Pnrvine,  (C. 
C.  A.  5th  Cir.  1899)  96  Fed.  192,  2  Am. 
Bankr.  Rep.  787;  In  re  Tudor,  (D.  C.  Colo.) 
96  Fed.  942,  2  Am.  Bankr.  Rep.  808;  In  re 
McCormick,  (S.  D.  N.  Y.  1899)  97  Fed.  566, 
3  Am.  Bankr.  Rep.  340;  In  re  Schlesinger, 
(S.  D.  N.  Y.  1899)  97  Fed.  930.  3  Am,  Bankr. 
Rep.  342,  affirmed  (2d  Cir.  1900)  102  Fed. 
119,  42  C.  C.  A.  207,  4  Am.  Bankr.  Rep.  361; 
In  re  Mayer,    (E.  D.   Wis.    1900)    98  Fed. 
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839,  3  Am.  Bankr.  Rep.  533;  In  re  Mc- 
Bryde,  (£.  D.  N.  C.  1899)  99  Fed.  686,  3 
Am.  Bankr.  Rep.  729;  In  re  Deuell,  (W.  D. 
Mo.  1900)  100  Fed.  633, 4  Am.  Bankr.  Rep.  60; 
In  re  Rosser,  (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
562,  4  Am.  Bankr.  Rep.  \bZ,  reversing  (E. 
D.  Mo.  1899)  96  Fed.  305,  2  Am.  Bankr.  Rep. 
746;  Ripon  Knitting  Works  v,  Schneider,  (D. 

C.  Wash.  1900)  101  Fed.  810,  4  Am.  Bankr. 
Rep.  299;  In  re  Schlesinger,  (C.  C.  A.  2d  Cir. 
1900)  102  Fed.  117,  4  Am.  Bankr.  Rep.  361; 
In  re  Anderson,  (D.  C.  S.  C.  1900)  103  Fed. 
854,  4  Am.  Bankr.  Rep.  640;  Smith  v.  Bel- 
ford,  (C.  C.  A.  6th  Cir.  1901)  106  Fed.  668, 
5  Am.  Bankr.  Rep.  291;  In  re  Krinsky,  (S. 

D.  N.  y.  1902)  112  Fed.  972,  7  Am,  Bankr. 
Rep.  536;  In  re  Levin,  (S.  D.  N.  Y.  1901) 
113  Fed.  498,  6  Am.  Bankr.  Rep.  743;  In  re 
De  Gottardi,  (S.  D.  Cal.  1902)  114  Fed.  328, 
7  Am.  Bankr.  Rep.  723;  In  re  Taylor,  (D.  C, 
Colo.  1901)  114  Fed.  607,  7  Am.  Bankr.  Rep. 
410;  Boyd  v.  Glucklich,  (C.  C.  A.  8th  Cir. 
1902)  116  Fed.  131,  8  Am.  Bankr.  Rep.  393; 
In  re  Hausman,  (C.  C.  A.  2d  Cir.  1903)  121 
Fed.  984,  10  Am.  Bankr.  Rep.  64 ;  In  re  For- 
tunato,  (S.  D.  N.  Y.  1903)  123  Fed.  622,  9 
Am.  Bankr.  Rep.  630;  Ex  p.  O'Neal,  (N.  D. 
Fla.  1003)  126  Fed.  967,  11  Am.  Bankr.  Rep. 
196;  In  re  Leinweber,  (D.  C.  Conn.  1904) 
128  Fed.  641,  12  Am.  Bankr.  Rep.  176;  U.  S. 
t?.  Goldstein,  (W.  D.  Va.  1904)  132  Fed.  789, 
12  Am.  Bankr.  Rep.  765;  Samel  v.  Dodd,  (C. 

C.  A.  5th  Cir.  1906)  142  Fed.  68,  10  Am. 
Bankr.  Rep.  163;  In  re  Lacov,  (C.  C.  A.  2d 
Cir.  1905)  142  Fed.  960,  15  Am.  Bankr.  Rep. 
LjO;  Ravenswood  Bank  17.  Johnson,  (C.  C.  A. 
4th  Cir.  1906)  143  Fed.  463,  16  Am.  Bankr. 
Rep.  206;  In  re  Cole,  (C.  C.  A.  Ist  Cir.  1906) 
144  Fed.  392,  16  Am.  Bankr.  Rep.  302;  In  re 
Home  Discount  Co.,  (N.  D.  Ala.  1906)  147 
Fed.  538,  17  Am.  Bankr.  Rep.  170;  In  re 
Fellerman,  (S.  D.  N.  Y.  1906)  149  Fed.  244, 
17  Am.  Bankr.  Rep.  789;  In  re  Cole,  (C.  C. 
A.  Ist  Cir.  1907)  163  Fed.  180,  20  Am. 
Bankr.  Rep.  761;  In  re  Gitkin,  (E.  D.  Pa. 
1908)  164  Fed.  71,  21  Am.  Bankr.  Rep.  113; 
In  re  Bronstein,  (S.  D.  N.  Y.  1910)  182  Fed. 
349;  In  re  Friedman,  (S.  D.  N.  Y.  1899)  2 
Am.  Bankr.  Rep.  301;  In  re  Ogles,  (W.  D. 
Tenn.)  2  Am.  Bankr.  Rep.  514;  Turrentine 
V,  Blackwood,  (1900)  4  Am.  Bankr.  Rep. 
338,  125  Ala.  436,  28  So.  95;  In  re  G^iser, 
(D.  C.  Mont.  1904)  12  Am.  Bankr.  Rep. 
208. 

Disobeying  an  injunction  order  constitutes 
a  contempt  under  section  41o  (1).  In  re 
Fortunato,  (S.  D.  N.  Y.  1903)  123  Fed.  622, 
9  Am.  Bankr.  Rep.  630. 

Service  of  a  copy  of  an  injunction  issued 
by  a  bankruptcy  courts  restraining  an  as- 
signee for  creditors  of  a  bankrupt  and  others 
from  disposing  of  his  property,  is  unneces- 
sary in  order  to  put  them  in  contempt  for  a 
violation  thereof,  where  they  were  otherwise 
advised  of  its  issuance.     In  re  Krinsky,  (S. 

D.  N.  Y.  1902)  112  Fed.  972,  7  Am.  Bankr. 
R«p.  535. 

Order  for  payment  of  expenses,  —  A  court 
of  bankruptcy  may  enforce  an  order  requir- 
ing petitioning  creditors  to  pay  the  expenses 
of  a  receivership  procured  by  them,  by  pro- 
ceedings iiK  contempt.    In  re  Lacoy,  (G,  G 
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A.  2d  Cir.  1905)  142  Fed.  960,  16  Am.  Bankr. 
Rep.  290. 

Refusal  to  turn  over  hooks  and  papers, — 
Where  a  bankrupt,  for  whose  estate  a  re- 
ceiver was  appointed  by  the  bankruptcy  court 
on  the  filing  of  an  iuvoluntary  petition 
against  him,  neglected  and  refused  to  turn 
over  to  the  receiver  his  books  of  account,  or 
notes  and  mortgages  owned  by  him,  but  con- 
cealed the  same,  and  also  disregarded  an 
order  of  the  court  commanding  hun  to  ap- 
pear and  show  cause  why  he  should  not  be 
punished  for  contempt  for  so  doing,  leaving 
the  state  after  the  order  was  served  upon 
him,  it  was  held  that  he  was  guilty  of  con- 
tempt. In  re  Wilson,  (W.  D.  Ark.  1902) 
116  Fed.  419,  8  Am.  Bankr.  Rep.  612. 

Failure  to  file  schedules,  —  In  Matter  of 
Schubnan,  (D.  C.  N.  Y.  1908)  20  Am.  Bankr. 
Rep.  707,  it  was  said:  "Many  bankrupts 
pay  no  attention  to  their  duty  to  file  their 
schedules,  and  motions  to  punish  them  for 
contempt  for  not  filing  scheduled  have  be- 
come very  frequent.  Hereafter,  as  a  general 
rule,  whenever  such  motions  are  made,  bank- 
rupts will  be  fined  a  sufficient  sum  to  com- 
pensate the  attorneys  for  their  trouble  in 
making  the  motion,  and,  if  such  fines  do  not 
prove  sufficient  to  put  a  stop  to  the  delay  in 
filing  schedules,  punishment  by  imprison- 
ment for  contempt  will  be  imposed." 

Fraiid. '— Contempt  proceedings  cannot  be 
employed  to  punish  for  frauds  committed  by 
the  bankrupt  against  the  Bankruptcy  Act; 
nor  can  they  be  used  to  coerce  the  bankrupt, 
or  transferees,  to  make  restitution  of  money 
or  property  previously  transferred  in  fraud 
of  the  act.  In  re  Mayer,  (E.  D.  Wis.  1900) 
98  Fed.  839,  3  Am.  Bankr.  Rep.  533. 

Contempt  for  failure  to  turn  over  assets. 
—  It  is  well  settled  that  the  bankrupt  may 
be  punished  for  contempt  in  failing  to  com- 
ply with  an  order  requiring  him  to  turn  over 
to  his  trustee  assets  of  the  estate  which  are 
in  his  possession  or  under  his  control,  pro- 
viding that  he  have  the  present  ability  to 
do  so.  In  re  Schlesinger,  (S.  D.  N.  Y.  1899) 
97  Fed.  930,  3  Am.  Bankr.  Rep.  342,  affirmed 
(2d  Cir.  1900)  102  Fed.  119,  42  C.  C.  A. 
207,  4  Am.  Bankr.  Rep.  361;  In  re  Mayer, 
(E.  D.  Wis.  1900)  98  Fed.  839,  3  Am.  Bankr. 
Rep.  533;  In  re  Deuell,  (W.  D.  Mo.  1900) 
100  Fed.  633,  4  Am.  Bankr.  Rep.  60;  Ripon 
Knitting  Works  v,  Schreiber,  (D.  C.  Wash. 
1900)  101  Fed.  810,  4  Am.  Bankr.  Rep.  299; 
In  re  De  Gottardi,  (S.  D.  Cal.  1902)  114  Fed. 
328,  7  Am.  Bankr.  Rep.  723;  Boyd  f),  Gluck- 
iKh,  (8th  Cir.  1902)  116  Fed.  131,  53  C.  C. 
A.  451,  8  Am.  Bankr.  Rep.  393;  In  re  Wilson, 
(W.  D.  Ark.  1902)  116  Fed.  419,  8  Am. 
Bankr.  Rep.  612;  In  re  Shachter,  (N.  D.  Ga. 

1902)  119  Fed.  1010,  9  Am.  Bankr.  Rep.  499; 
In  re  Gerstel,  (S.  D.  111.  1903)  123  Fed.  166, 
10  Am.  Bankr.  Rep.  411;  In  re  Kane,  (M.  )>. 
Pa.  1903)  125  Fed.  984,  10  Am.  Bankr.  Rep. 
478;  American  Trust  Co.  v,  Wallis,  (3d  Cir. 

1903)  126  Fed.  464,  61  C.  C.  A.  342,  11  Am. 
Bankr.  Rep.  360;  In  re  Goldfarb,  (N.  D.  Ga. 

1904)  131  Fed.  643;  In  re  Alphin,  etc.,  Cot- 
ton Co.,  (E.  D.  Ark.  1905)  134  Fed.  477,  14 
Am.  Bankr.  Rep.  194;  In  re  Sox,  (E.  D.  Pa. 

1905)  141  Fed,  m^  IQ  Aim  B«nkr,  Rep.  455  i 
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Samel  v.  Bodd,  (5th  Cir.  1906)  142  F«d. 
68,  73  C.  C.  A.  254,  16  Am.  Bankr.  Rep.  163; 
In  re  Lutfy,  (S.  D.  N.  Y.  1907)  156  Fed. 
873,  19  Am.  Bankr.  Rep.  0l4;  In  re  Walsh, 
{A,  D.  la.  1908)  159  Fed.  560,  20  Am.  Bankr. 
Rep.  472;  In  re  Cole,  (C.  C.  A.  1st  Cir.  1907) 
163  Fed.  180,  20  Am.  Bankr.  Rep.  761 ;  In  re 
Lesaius,  (M.  D.  Pa.  1908)  163  Fed.  614,  21 
Am.  Bankr.  Rep.  23;  In  re  Ruos,  (E.  D.  Pa. 
1908)  164  Fed.  749,  21  Am.  Bankr.  Rep. 
257;  tn  re  Berman,  (E.  D.  Pa.  1908)  165 
Fed.  383,  21  Am.  Bankr.  Rep.  139;  In  re 
Starrahn,  (C.  C.  A.  2d  Cir.  1909)  174  Fed. 
330,  23  Am.  Bankr.  Rep.  168;  In  re  Green- 
berg,  (E.  D.  N.  Y.  1910)  179  Fed.  413;  In  re 
Potteiger,  (E.  D.  Pa.  1910)  181  Fed.  640; 
In  re  Hcrr,  (M.  D.  Pa.  1910)  182  Fed.  715; 
In  re  Nisenson,  (D.  C.  N.  J.  1910)  182  Fed. 
912;  In  re  Richards,  (W.  D.  Ark.  1910)  183 
Fed.  501;  In  re  Lippman,  (E.  D.  N.  Y.  1910) 
184  Fed.  551;  In  re  Smith,  (E.  D.  N.  Y. 
1911)   185  Fed.  983. 

The  authority  of  the  referee  to  make  an 
order  for  the  turning  over  of  property  to  the 
trustee  has  been  considered  under  section  38a 
(4),  supra,  p.  659. 

It  is  the  court's  duty  to  exercise  its  power 
to  punish  for  contempt  where  there  is  suffi- 
cient evidence  to  satisfy  the  Judge  that  the 
bankrupt  has  th«  property  in  his  possession 
or  control.  In  re  Wilson,  (W.  D.  Ark.  1902) 
116  Fed.  419,  8  Am.  Bankr.  Rep.  612. 

Object  of  proceeding.  —  It  is  not  the  ob- 
ject of  contempt  proceedings  against  a  bank- 
rupt for  his  failure  to  turn  over  money  or 
propertv  in  his  possession,  to  punish  him  for 
concealing  assets  from  his  trustees  or  for 
frauds  or  delinquencies  of  which  he  may  ap- 
pear to  be  cuilty;  but  the  sole  purpose  is  to 
reach,  and  to  compel  the  surrender  of,  prop- 
erty belonging  to  the  estate  in  the  actual 
control  or  possession  of  the  bankrupt.  Boyd 
V,  Gluckllch,  (8th  Cir.  1902)  116  Fed.  131, 
53  C.  C.  A.  451,  8  Am.  Bankr.  Rep.  393; 
In  re  Kane,  (M.  D.  Pa.  1903)  125  Fed.  984, 
10  Am.  Bankr.  Rep.  478;  In  re  Alphin,  etc.. 
Cotton  Co.,  ,(E.  D.  Ark.  1905)  184  Fed.  477, 
14  Am.  Bankr.  Rep.  194. 

Failure  to  turn  over  after-acquired  prop- 
erty.—  The  failure  of  the  bankrupt  to  turn 
over  property  in  compliance  with  an  order  of 
the  referee  may  be  punished  as  a  contempt 
although  the  order  had  reference  to  after- 
acquired  property.  In  re  Tudor,  (D.  O. 
Colo.)   06  Fed.  942,  2  Am.  Bankr.  Rep.  808. 

tJffect  of  pendency  of  indictment.  —  It  has 
been  held  that  the  court  will  refuse  to  punish 
a  bankrupt  for  contempt  in  disobeying  an 
order  to  turn  over  property,  where  it  appears 
that  an  indictment  is  pending  against  him 
in  a  state ''cAurt  for  the  embezzlement  of  the 
identical  property.  In  such  case  the  con- 
tempt proceedings  cannot  be  taken  until  after 
he  has  been  tried  under  the  indictment.  In 
re  Hooks  Smelting  Co.,  (E.  D.  Pa.  1906)  146 
Fed.  336,  17  Am.  Bankr.  Rep.  141. 

Bankrupt  must  account  for  money  traced 
into  his  hands.  —  In  proceedings  against  a 
bankrupt  for  contempt  for  failure  to  turn 
over  to  his  trustee,  on  order  of  the  referee, 
money  traced  into  his  hands,  it  is  not  a 
sufficient  accounting  by  him  for  such  money 
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to  Bay  that  he  gave  it  to  his  wife,  who  has 
spent  it  for  the  benefit  of  himself  and  family. 
In  re  Kane,  (M.  D.  Pa.  1903)  125  Fed.  984, 
10  Am.  Bankr.  Rep.  478. 

Where  a  bankrupt,  having  been  ordered  by 
the  referee  to  pay  over  to  his  trustee  a  sum 
of  money  alleged  to  be  in  his  possession  and 
to  belong  to  his  estate  in  bankruptcy,  denies 
his  present  possession  of  the  money,  and  at- 
tempts to  explain  its  loss  by  a  story  vhich, 
though  difficult  to  believe,  is  not  impossible, 
nor  an  obvious  fabrication,  he  may  be  or- 
dered before  the  judge  for  further  examina- 
tion as  to  whether  or  not  he  has  made  a  full 
disclosure  of  the  facts;  and  if  satisfied  that 
his  story  is  false,  the  court  will  order  com- 
mitment. In  re  McCormick,  (S.  D.  N.  Y. 
1899)  97  Fed.  566,  3  Am.  Bankr.  Rep.  340. 

Failure  to  appeal  from  order  to  turn  over. 

—  In  a  proceeding  for  contempt  in  a  District 
Court  against  a  beinkrupt  for  failure  to  com- 
ply with  an  order  of  the  referee  to  turn  over 
money  or  property  to  the  trustee,  such  order, 
not  appealed  from,  is  conclusive  of  the  fact 
that  at  the  date  of  its  entry  the  bankrupt 
had  the  money  or  property  in  his  possession 
or  under  his  control.  In  re  Frankel,  (S.  D. 
N.  Y.  1911)    184  Fed.  539. 

•    Property  must  be  capable  of  identification, 

—  A  summary  order  directing  the  respondent 
upon  pain  of  imprisonment  to  surrender  cer- 
tain goods  of  which  he  is  said  to  be  holding 
fraudulent  custody,  the  property  still  belong- 
ing to  the  bankrupt,  should  not  be  made  un- 
less the  goods  can  be  followed  and  sufficiently 
identified  to  enable  the  marshal  to  take  them 
into  his  possession.  In  re  Jackier,  (M.  D. 
Pa.  1910)    179  Fed.  720. 

And  a  finding  that  a  bankrupt  had  in  his 
possession  or  under  his  control  goods,  mer- 
chandise, etc.,  of  a  certain  value,  which  he 
withheld,  secreted,  and  concealed,  but  which 
failed  to  describe  more  specifically  the  prop- 
erty, or  to  state  where  any  of  the  goods  were, 
was  held  to  be  insufficient  to  justify  an  order 
requiring  its  surrender  under  penalty  of  com- 
mitment for  contempt.  In  re  Rogowski,  (N. 
D.  Ga.  1908)  166  Fed.  165,  21  Am.  Bankr. 
Rep.  553. 

contempt  dependent  on  ability  to  comply 
with  order.  —  whether  a  bankrupt  is  guilty 
of  contempt  in  failing  to  comply  with  a  ref- 
eree's order  directing  him  to  pay  over  funds 
alleged  to  have  been  withheld,  to  his  trustee, 
depends  on  the  bankrupt's  present  ability  to 
comply  therewith.  In  re  Kane,  (M.  D.  Pa, 
1903)  126  Fed.  984,  10  Am.  Bankr.  Rep.  478; 
American  Trust  Co.  v.  Wallis,  (C.  C.  A.  3d 
Cir.  1903)  126  Fed.  464,  11  Am.  Bankr.  Rep. 
360;  In  re  Davison,  (D.  C.  R.  I.  1906)  143 
Fed.  673,  16  Am.  Bankr.  Rep.  338;  In  re 
Bddleman,  (W.  D.  Ky.  1907)  154  Fed.  160, 
19  Am.  Bankr.  Rep.  45;  In  re  Mize,  (N.  D. 
Ala.  1909)  172  Fed.  945,  22  Am.  Bankr.  Rep. 
577;  In  re  Marks.  (E.  D.  Pa.  1910)  176  Ffed. 
1018,  23  Am.  Bankr.  Rep  911;  In  re  Jackier, 
(M.  D.  Pa.  1910)  179  Fed.  720;  In  re  Frank, 
(C.  C.  A.  8th  Oir.  1910)  182  Fed.  794:  In  re 
Richards,  (W.  D.  Ark.  1910)  183  Fed.  501; 
In  re  Cummings,  (£.  t).  Pa.  1911)  186  Fed. 
1020. 

"  The    powers   vested   in   courts  of  bank- 
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ruptcy,  to  aecompliBh  thd  general  purpose  of 
th«  bankrupt  law,  to  wit,  to  segregate  the 
estate  of  the  bankrupt  and  provide  for  its 
equitable  distribution  amongst  the  creditors, 
are  plenary  and  far-reaching.  The  court 
may,  by  summary  order,  direct  the  delivery 
and  turning  over  to  the  trustee  by  the  bank^ 
rupt,  or  1^  any  third  person  holding  the 
same  under  his  order  and  control,  any  prop- 
erty which,  prior  to  the  filing  of  the  petition, 
the  bankrupt  could  by  any  means  have  trans- 
ferred, or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him. 
For  disobedience  of  such  order,  the  court  in 
bankruptcy  undoubtedly  has  the  power,  by 
attachment  for  contempt,  to  enforce  compli- 
ance with  such  order,  and  punish  refusal  to 
comply.  This  power,  however,  is  far-reach- 
ing and  drastic,  and  must  be  exercised  with 
cautious  discretion.  If  the  bankrupt  denies 
that  he  has  possession  or  control  of  the  prop- 
erty, or  if  a  third  person  in  possession  there- 
of claims  to  hold  it,  not  as  the  agent  or  rep- 
resentative of  the  bankrupt,  but  by  title  ad- 
verse to  him,  and  there  is  no  evidence  to  in- 
disputably show  that  such  denial  or  claim  is 
false  or  fraudulent,  and  that  the  case  is  one 
of  simple  concealment  or  refusal  on  the  part 
of  the  bankrupt,  or  the  one  in  possession,  to 
deliver  up  the  property  as  ordered,  it  would 
be  an  unwarranted  stretch  of  power  on  the 
part  of  the  court  to  resort  to  a  summary 
proceeding .  for  contempt  for  the  enforcement 
of  its  order.  In  the  absence  of  fraud  or  con- 
cealment, the  bankrupt  court  can  only  order 
the  delivery  of  property  to  the  trustee  which 
the  bankrupt  is  physically  able  to  deliver  up, 
having  the  same  in  his  possession  or  control. 
If  it  shall  appear  that  he  is  not  physically 
able  to  deliver  the  property  required  by  the 
order,  then,  confessedly^  proceedings  for  con- 
tempt, by  fine  and  imprisonment,  would  re- 
sult in  nothing,  certainly  not  in  a  compliance 
with  the  order.  The  contempt  in  this  case 
could  only  be  purged  by  a  reiteration  of  the 
physical  impossibility  to  Comply  with  the 
order  whose  disobedience  is  being  thus  pun- 
ished. An  order  made  under  such  circum- 
stances would  be  as  absurd  as  it  is  Incon- 
sistent with  the  principles  of  individual 
liberty."  Per  Gray,  C.  J.,  in  American  Trust 
Co.  V.  Wallis,  (3d  Cir.  1903)  126  Fed.  464, 
61  C.  C.  A.  342,  quoted  iJDith  approval  in  In  re 
Cummings,  (E.  D.  Pa.  1911)  188  Fed.  767. 

Money  paid  out  h^  hankrupi, — ^A  bank- 
rupt cannot  be  adjudged  in  contempt  for 
failure  to  turn  over  to  his  trustee,  pursuant 
to  order  of  the  referee,  money  which,  before 
the  proceedings  were  begun,  had  been  paid 
out  by  him  to  creditors.  In  te  Kane,  (M. 
D.  Pa.  1903)  125  Fed.  984,  10  Am.  Bahkr. 
Rep.  478;  American  Trust  Co.  v.  Wallis,  (3d 
Cir.  1903)  126  Fed.  464,  61  C.  C.  A.  342,  11 
Am.  Bankr.  Rep.  363. 

Payment  to  wife,  —  Where  a  bankrupt, 
within  a  few  days  prior  to  the  filing  of  the 
petition  in  bankruptcy  against  him,  sells 
property,  and  pays  the  proceeds  to  his  wife, 
she  will  be  regarded  as  holding  the  same  as 
his  agent,  and  such  facts  will  justify  an 
order  requiring  him  to  pay  the  money  over 
\d  his  ttusteei  but  he  cannot  be  Adjudged  in 
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contempt  for  a  failure  to  obey  such  order 
with  respect  to  certain  of  the  money  which 
his  wife  is  affirmatively  shown  to  have  paid 
out  to  a  third  person  prior  to  the  bank- 
ruptcy. In  re  Eddleman,  (W.  D.  Ky.  1907) 
154  Fed.  160,  19  Am.  Bankr.  Rep.  45. 

Bankrupt*s  control  nominal.  —  The  court 
will  not  punish  a  bankrupt  for  contempt  in 
not  turning  over  property  in  compliance  with 
an  order,  where  ft  appears  that  he  is  in 
nominal  rather  than  actual  control  of  the 
business,  the  scheme  of  fraud  being  arranged 
and  carried  out  by  others.  In  re  Davison, 
(D.  C.  R.  I.  1906)  143  Fed.  673,  16  Am. 
Bankr.  Rep.  338. 

Inability  occasioned  through  fault  of  bank- 
rupt. —  A  court  cannot  by  contempt  pro- 
ceedings undertake  to  compel  the  perform- 
ance of  something  which  the  respondent  is 
wholly  unable  to  perform,  even  though  he 
became  so  through  his  own  fault,  v^here  it 
arose  through  a  mere  misconception  of  his 
legal  rights.  Sinsheimer  v.  Simonson,  (C. 
C.  A.  6th  Cir.  1901)  107  Fed.  898,  5  Am. 
Bankr.  Rep.  537. 

Bankrupt  may  prove  hie  inability  to  com^ 
ply  with  order,  —  Before  punishing  a  bank- 
rupt for  contempt  because  of  his  failure  to 
comply  with  an  order,  the  court  should  give 
him  an  opportunity  to  prove  his  inability  to 
do  so.      In  re  Hausman,    (C.   C.  A.  2d  Cir. 

1903)  121  Fed.  984. 

Mere  denial  of  ability  insufficient.  —  It  is 
well  settled  that  the  bankrupt's  mere  denial, 
under  oath,  that  he  is  able  to  comply  with* 
an  order  directing  him  to  turn  over  property 
or  money  is  not  conclusive;  and  if  there  is 
sufficient  evidence  to  show  that  it  is  in  his 
possession  or  under  his  control,  he  may  be 
ordered  to  produce  it,  and  a  violation  of  the 
order  will  subject  him  to  punishment  for 
contempt.      Schweer    p.    Brown,     (8th    Cir. 

1904)  130  Fed.  328,  64  C.  C.  A.  574;  In  re 
Fellerman,  (S.  D.  N.  Y.  1906)  149  Fed.  244, 
17  Am,  Bankr.  Rep.  785;  In  re  Richards, 
(W.  D.  Ark.  1910)  183  Fed.  601;  In  re  CJUm^ 
mings,  (E.  D.  Pa.  1911)    186  Fed.  1020. 

Thus  it  has  been  held  that  an  order  requir- 
ing a  bankrupt  to  turn  over  money  or  prop- 
erty should  not  be  made  when  the  bankrupt 
absolutely  denies  that  he  has  the  property  or 
money,  and  the  evidence  that  he  has  It  is 
only  inferential,  if  there  can  be  any  reason- 
able doubt  of  his  ability  to  comply  with  the 
order,  because  if  disobeyed  it  involves  his 
imprisonment.  In  re  Friedman,  (S.  D.  N. 
Y.  1899)   2  Am.  Bankr.  Rep.  301. 

And  where  the  bankrupt  claims  that  his 
property  has  been  stolen,  but  it  appears  that 
at  the  time  of  the  alleged  theft  he  made 
statements  that  practically  nothbj^  had  been 
taken,  the  court  will  be  justifiea  in  punish- 
ing him  for  contempt  on  his  failure  to  turn 
the  property  over  in  obedience  to  an  order 
to  do  so.  In  re  J.evin,  (S.  D.  N.  Y.  1901) 
113  Fed.  498.  6  Am.  Bankr.  Rep.  743. 

Evidence  should  be  clear  and  convincing.  — 
The  evidence  in  a  proceeding  to*  compel  a 
bankrupt  to  turn  over  assets  to  his  trustee 
mu.H  be  clear  and  convincing  before  it  will 
justify  an  order  for  contempt  for  failure  to 
comply  therewith.     In  re  Purvine,  (5th  Cir, 
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1899)  96  Fed.  192,  37  C.  C.  A.  446,  2  Am. 
Bankr.  Rep.  787;  In  re  Majer,  (£.  D.  WU. 

1900)  98  Fed.  839,  3  Am.  Bankr.  Rep.  533; 
In  re  AdJer,  (W.  D.  Tenn.  1904)  129  Fed. 
602,  12  Am.  Bankr.  Rep.  19;  Samel  v,  Dodd, 
(6th  Cir.  1906)  142  Fed.  68,  73  C.  C.  A.  254, 
16  Am.  Bankr.  Rep.  163;  In  re  Mize,  (N.  D. 
Ala.  1909)  172  Fed.  945,  22  Am.  Bankr.  Rep. 
577. 

Before  a  bankrupt  can  be  puniahed  for  the 
failure  to  obey  an  order  to  turn  over  property 
to  the  trustee,  not  only  must  it  be  proven 
that  the  money  or  property  ordered  to  be 
turned  over  Ib  a  part  of  hia  estate,  but  it 
must  also  be  established  that  such  money  or 
property  is  in  the  possession  or  under  the 
control  of  the  bankrupt.  In  re  Adler,  (£. 
D.  Okla.  1908)  170  Fed.  634,  21  Am.  Bankr. 
Rep.  371;  In  re  Mize,  (N.  D.  Ala.  1909)  172 
Fed.  945,  22  Am.  Bankr.  Rep.  577. 

Power  not  exercised  in  doubtful  oases.  ^^ 
The  power  of  a  court  of  bankruptcy  to  order 
a  bankrupt  or  other  person  to  turn  over 
money  or  property  found  to  belong  to  the 
bankrupt  estate,  under  penalty  of  imprison- 
ment for  contempt,  should  not  be  exercised 
in  doubtful  eases.  Samel  v.  Dodd,  (C.  C.  A. 
5th  Cir.  1906)  142  Fed.  68,  16  Am.  Bankr. 
Rep.  163. 

And  where  it  is  sought  to  punish  a  bank- 
rupt for  the  failure  to  obey  an  order  to 
turn  over  property  to  the  trustee,  and  it  ap- 

Sears  that  the  amount  claimed  to  be  withheld 
epends  on  mere  estimates  on  one  side  or  the 
other,  it  is  onlv  where  there  are  great  dia- 
erepancies  which  cannot  be  explained  except 
on  the  basis  that  the  bankrupt  has  made 
away  with  his  property  that  the  matter  can 
be  laid  hold  of  by  a  summary  order.  In  re 
Reese,  (M.  D.  Pa.  1909)  170  Fed.  986. 

So,  too,  where  the  referee  simply  finds  that 
the  bankrupt  had  goods  in  stock  a  short  time 
before  bankruptcy  proceedings  were  insti- 
tuted, and  that  the  goods  have  since  disap- 
peared without  any  satisfactory  explanation 
by  the  bankrupt  concerning  their  disappear- 
ance, but  the  report  entirely  fails  to  locate 
any  of  the  missing  goods,  an  order  of  the 
referee  to  turn  over  the  property  to  the  trus- 
tee is  not,  under  the  circumstances,  sufficient 
to  base  contempt  proceedings  upon  in  the 
event  of  a  failure  to  obey  the  order.  In  re 
Rogowski,  (N.  D.  Ga.  1908)   166  Fed.  165. 

Bankrupt  entitled  to  benefit  of  reasonable 
doubt.  —  It  has  been  held  in  several  cases 
that,  to  justify  an  order  requiring  a  bank- 
rupt to  turn  over  money  or  property  under 
penalty  of  imprisonment  for  contempt,  the 
court  must  be  satisfied  beyond  a  reasonable 
doubt  that  he  has  such  money  or  property  in 
his  possession  or  under  his  control.  In  re 
McCormick,  (S.  D.  N.  Y.  1899)  97  Fed.  566, 
3  Am.  Bankr.  Rep.  340;  Ripon  Knitting 
Works  t?.  Schreiber,  (D.  C.  Wash.  1900)  101 
Fed.  810,  4  Am.  Bankr.  Rep.  299;  In  re 
Goldfarb,  (N.  D.  Ga.  1904)  131  Fed.  643,  12 
Am.  Bankr.  Rep.  386;  In  re  Switzer,  (D.  C. 
S.  C.  1905)  140  Fed.  976,  16  Am.  Bankr. 
Rep.  468;  Moody  r.  Cole,  (D.  C.  Me.  1906) 
148  Fed.  295;  In  re  Mize,  (N.  D.  Ala.  1909) 
172  Fed.  945,  22  Am.  Bankr.  Rep.  577 ;  In  re 
Dickens,  (S,  P,  Ala,  1909)  m  Fed,  8Q8,  23 


Am.  Bankr.  Rep.  660;  In  re  Nisenson,  (D.  C. 
N.  J.  1910)  182  Fed.  912. 

The  burden  of  accounting  for  property, 
shown  to  be  in  his  possession,  rests  upon  the 
bankrupt;  but  in  assuming  such  burdrai  he, 
because  of  the  drastic  means  that  may  be 
invoked  to  enforce  the  order  to  turn  over 
(imprisonment  for  contempt),  is  entitled  to 
the  benefit  of  the  reasoniiU)le  doubt.  In  re 
Nisenson,  (D.  C.  N.  J.  1910)  182  Fed.  912. 

Improper  interference  with  assets.  —  Any 
wilful  interference  with  the  estate  of  the 
bankrupt,  any  wilful  attempt  to  injure  it, 
to  withdraw  it  from  the  custody  of  the  court, 
or  to  conceal  it  from  the  court,  or  any  of  its 
ofllcers  whose  duty  it  is  to  administer  it,  is 
a  defiance  of  the  power  and  an  affront  to 
the  dignity  of  the  court,  which  may  be  pun- 
ished by  a  judgment  for  contempt.  Clay  r. 
Waters,  (C.  C.  A.  8th  Cir.  1910)  178  Fed. 
385;  In  re  Potteiger,  (E.  D.  Pa.  1910)  181 
Fed.  640;  In  re  Lutfy,  (S.  D.  N.  Y.  1907) 
156  Fed.  873,  19  Am.  Bankr.  Rep.  614;  In  re 
Walsh,  (N.  D.  la.  1908)  169  Fed.  560,  20 
Am.  Bankr.  Rep.  472. 

Thus  where  attorneys  for  the  sellers  of 
personal  property  to  a  bankrupt  had  knowl- 
edge of  the  bankruptcy  adjudication  against 
the  buyer  at  the  time  they  sued  out  writs  of 
replevin,  under  which  they  took  the  property 
from  the  possession  of  the  sheriff  who  was 
holding  it  under  attachment  which  had  been 
vacated  by  the  bankruptcy  adjudication,  and 
such  attorneys,  claiming  that  their  clients 
were  entitled  to  rescind  the  sales  for  fraud, 
shipped  the  property  out  of  the  state  and  the 
jurisdiction  of  the  bankruptcy  court,  it  was 
held  that  they  were  guilty  of  contempt, 
equally  with  their  clients,  which  oould  be 
purged  only  by  their  returning  the  property, 
paying  its  value  to  the  trust^,  or  executing 
bonds  to  pay  such  value,  on  its  finally  being 
determined  that  the  trustee  was  entitled  to 
the  property.  In  re  Walsh,  (N.  D.  la.  1908) 
159  Fed.  560,  20  Am.  Bankr.  Rep.  472. 

A  mere  threat  by  a  judgment  creditor  of  a 
bankrupt  to  levy  execution  on  his  property, 
pending  the  bankruptcy  proceedings,  does  not 
constitute  a  contempt  of  the  court  of  bank- 
ruptcy or  its  process.  In  re  McBryde,  (B. 
B.  N.  C.  1899)  99  Fed.  686,  3  Am.  Bankr. 
Rep.  729. 

Effect  of  advice  of  counsel.  —  The  advice 
of  counsel,  sought  and  acted  upon  in  good 
faith,  will  palliate,  if  it  does  not  entirely  ex- 
cuse, a  failure  to  comply  with  an  order  of 
the  referee,  where  such  noncompliance  was 
pursuant  to  the  advice  so  sought  and  re- 
ceived. In  re  Watts,  (1903)  190  U.  S.  1,  23 
S.  Ct.  718,  47  U.  S.  (L.  ed.)  933,  10  Am. 
Bankr.  Rep.  113;  U.  S.  v.  Goldstein,  (W.  D. 
Va.  1904)  132  Fed.  789,  12  Am.  Bankr.  Rep. 
755;  In  re  Zier,  (C.  C.  A.  7th  Cir.  1905)  142 
Fed.  102,  15  Am.  Bankr.  Rep.  646;  In  re 
Home  Discount  Co.,  (N.  B.  Ala.  1906)  147 
Fed.  538,  17  Am.  Bankr.  Rep.  168;  Orr  r. 
Tribble,  (S.  D.  Ga.  1907)  158  Fed.  897,  19 
Am.  Bankr.  Rep.  849;  In  re  Strobel,  (E.  D. 
N.  Y.  1908)  163  Fed.  380,  20  Am.  Bankr.  Rep. 
754. 

Thus  it  has  been  held  that  where  a  witness, 
under  exfiminatioii  in  bankruptcy,  reloaes  t» 
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produce  books  called  for  by  the  summon s, 
and  to  answer  questions  relating  thereto,  but 
does  so  under  the  direction  of  counsel,  who  in 
good  faith  advises  him  to  pursue  that  course, 
and  professes  his  readiness  to  submit  to  an 
examination    if    the    court    should    hold    it 


proper,  he  will  not  be  punished  as  for  a  con- 
tempt, but  the  court  will  simply  order  the 
examination  to  proceed.  In  re  Fixen,  (S.  D. 
Cal.  1890)  96  Fed.  748,  2  Am.  Bankr.  Rep. 
822. 


(2)   ^Misbehavior.']  misbehave  during  a  hearing  or  so  near  the  place  thereof 
as  to  obstruct  the  same;  [{1898)  SO  Stat.  L.  666.'] 

The  use  of  coarse  and  insulting  language 
by  witnesses  before  a  referee  is  not  compatible 
with  the  dignity  of  the  court,  or  with  a  due 
regard  for  orderly  procedure;  and  such  con- 


duct should  be  certified  by  the  referee  to  the 
court  for  consideration  under  section  41&. 
Ohio  Valley  Bank  Co.  r.  Mack,  (S.  D.  Ohio) 
163  Fed.  160  note,  20  Am.  Bankr.  Rep.  919. 


(3)   [Withholding   documents.]    neglect   to   produce,    after  having  been 
ordered  to  do  so,  any  pertinent  document;  or  [(1595)  SO  Stat.  L.  556.] 


The  neglect  to  produce  pertinent  documents 
or  booka,  when  ordered  to  do  so,  is  punish- 
able as  a  contempt  imder  section  41a  (3),  in 
the  absence  of  a  reasonable  excuse  for  such 
failure.  In  re  Howard,  (N.  D.  Cal.  1899)  95 
Fed.  415,  2  Am.  Bankr.  Rep.  582;  In  re  Fixen, 
(S.  D.  Cal.  1899)  96  Fed.  748,  2  Am.  Bankr. 
Rep.  822;  In  re  Wilson,  (W.  D.  Ark.  1902) 
116  Fed.  419,  8  Am.  Bankr.  Rep.  612;  In  re 
Alper,  (S.  D.  N.  Y.  1907)  162  Fed.  207,  10 
Am.  Bankr.  Rep.  612;  Matter  of  Sorkin,  (S. 
D.  N.  Y.  1908)   20  Am.  Bankr.  Rep.  637. 

But  the  alleged  bankrupt,  or  members  of 
his  family,  cannot  be  held  in  contempt  of 
court  for  a  refusal  to  surrender  property,  or 
books  and  papers,  to  one  claiming  to  repre- 


sent the  receiver,  but  who  produces  no  writ- 
ten evidence  of  his  authority.  Skubiusky  v, 
Bodek,  (C.  C.  A.  3d  Cir.  1909)  172  Fed.  340, 
22  Am.  Bankr.  Rep.  699. 

NeoesHty  of  8ubposna  duaet  tecum  and  ten- 
der of  fees,  —  A  witness  before  a  referee  in 
bankruptcy,  whose  examination  had  been  con- 
cluded except  that  he  had  refused  to  volun- 
tarily produce  a  document,  is  not  in  contempt 
for  a  failure  to  appear  at  an  adjourned  hear* 
ing  on  a  subsequent  day,  where  he  was  not 
tendered  fees  for  such  appearance,  nor  served 
with  a  subpoena  duces  tecum  to  produce  the 
document.  In  re  Johnson,  etc.,  Lumber  Co., 
(C.  C.  A.  7th  Cir.  1907)  161  Fed.  207,  18 
Am.  Bankr.  Rep.  50. 


(4)  [Refusal  to  appear,  take  oath,  or  he  examined.]  refuse  to  appear  after 
having  been  subpoenaed,  or,  upon  appearing,  refuse  to  take  the  oath  as  a  mtness, 
or,  after  having  taken  the  oath,  refuse  to  be  examined  according  to  law: 
1(1898)  SO  Stat.  L.  666.] 


Contempt  by  witnesses.  —  The  refusal  to 
appear  as  a  witness  when  duly  subpoenaed, 
or  to  testify,  or  be  examined  according  to 
law,  constitutes  a  contempt  under  section  41a 
(4)  ;  and  it  has  been  held  that  this  provision 
includes,  as  contempts,  the  intentional  swear- 
ing falsely,  vaguely,  evasively,  and  contradic- 
torily, notwithstanding  the  fact  that  such 
conduct  may  also  be  punishable  as  a  criminal 
otfense.  U.  S.  v,  Goldstein,  (W.  D.  Va.  1904) 
132  Fed.  789,  12  Am.  Bankr.  Rep.  765;  In  re 
Fellerman,  (S.  D.  N.  Y.  1906)  149  Fed.  244, 
17  Am.  Bankr.  Rep.  786;  In  re  Johnson,  etc., 
Lumber  C«k,  (C.  C.  A.  7th  Cir.  1907)  151 
Fed.  207,  18  Am.  Bankr.  Rep.  60;  Ex  p. 
Bick,  (S.  D.  N.  Y.  1907)  156  Fed.  908,  19 
Am.  Bankr.  Rep.  68;  In  re  Gitkin,  (E.  D. 
Pa.  1908)  164  Fed.  71,  21  Am.  Bankr.  Rep. 
113;  Matter  of  Schulman,  (S.  D.  N.  Y.  1909) 
167  Fed.  237.  21  Am.  Bankr.  Rep.  288;  In  re 
Gordon,  (S.  D.  N.  Y.  1909)  167  Fed.  239,  21 
Am.  Bankr.  Rep.  290;  In  re  Kretsch,  ^S.  D. 
N.  Y.  1909)  172  Fed.  523,  22  Am.  Bankr. 
Rep.  284;  In  re  Singer,  (E.  D.  Pa.  1909) 
174  Fed.  208,  23  Am.  Bankr.  Rep.  28;  In 
re  Bronstein,    (S.  D.  N.  Y.   1910)    182  Fed. 

349. 
Giving  false  testimony.  —  The  judge  of  a 

bankruptcy  court  has   jurisdiction   to   sum- 
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marily  punish,  for  contempt,  misbehavior  of 
the  bankrupt  and  the  giving  of  false  test!* 
mony.  In  re  Shear,  (W.  D.  N.  Y.  191 1)  188 
Fed.  677. 

Where  a  bankrupt  on  his  examination  was 
guilty  of  contumacious  conduct  and  false 
swearing,  it  was  held  that  the  scope  of  the 
bankruptcy  court's  jurisdiction  to  punish  him 
depended  on  the  interference  with  the  exer- 
cise of  the  court's  jurisdiction,  and  not  on 
the  injury  to  the  public  welfare  and  morals, 
which  is  the  basis  of  punishment  for  perjury. 
In  re  Wiesebrock,  (E.  D.  N.  Y.  1911)  188 
Fed.  757. 

Evasive  testimony.  —  Where  a  bankrupt, 
after  being  sworn  before  the  referee,  in  an 
examination  concerning  his  property,  by  an- 
swers of  "I  don't  remember,"  and  "What 
do  you  mean?"  etc.,  evinced  a  deliberate 
purpose  to  conceal  the  truth  and  prevent  the 
trustee  from  learning  the  facts  which  would 
lead  to  a  recovery  of  the  missing  property, 
it  was  held  that  the  referee  was  not  bound  to 
continue  the  examination,  but  was  justified 
in  instituting  contempt  proceedings  against 
the  bankrupt  prior  to  the  conclusion  of  his 
testimony,  and  before  he  had  been  cross-ex- 
amined. In  re  Schulman,  (C.  C.  A.  2d  Cir. 
1910)  177  Fed.  191,  23  Am.  Bankr.  Rep.  809. 
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Refusal  to  answer  improper  questions. — 
It  has  lKH.*n  held  that  an  attorney  who  has 
been  adjudged  bankrupt  may  raise  any  ques- 
tion of  law  which  could  have  been  raised  had 
he  been  represented  by  another.  General  or- 
der No.  4  gives  him  the  right  to  represent 


himself,  and  where  his  objections  to  his  ex- 
amination are  Jiona  fide  and  well  founded, 
there  is  no  contempt  in  his  declining  to  an- 
swer. In  re  Shaffer,  (E.  D.  N.  C.  1900)  104 
Fed.  982,  4  Am.  Bankr.  Rep.  728. 


[When  tender  of  mileage  necessary. 1  Provided,  That  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of  the  State 
of  his  residence,  and  more  than  one  hundred  miles  from  such  place  of  residence, 
and  only  in  case  his  lawful  mileage  and  fee  for  one  day's  attendance  shall  be 
first  paid  or  tendered  to  him:  [{1898)  SO  Stat.  L.  556.1^ 


Attendance  not  compulsory.  —  One  cannot 
be  compelled  to  attend  a  reference  in  bank- 
ruptcy within  the  state  of  his  residence  but 
at  a  distance  of  more  than  one  hundred  miles 


from  where  he  resides.  In  re  Hematreet,  (N. 
D.  la.  1902)  117  Fed.  568,  8  Am.  Bankr.  Rep. 
760. 


h  [Contempt  proceedings  —  penalty.']  The  referee  shall  certify  the  facts  to 
the  judge,  if  any  person  shall  do  any  of  the  things  forbidden  in  this  section. 
The  judge  shall  thereupon,  in  a  summary  manner,  hear  the  evidence  as  to  the 
acts  complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so  doing,  punish  such 
person  in  the  same  manner  and  to  the  same  extent  as  for  a  contempt  committed 
before  the  court  of  bankruptcy,  or  commit  such  person  upon  the  same  conditions 
as  if  the  doing  of  the  forbidden  act  had  occurred  with  reference  to  the  process 
of,  or  in  the  presence  of,  the  court.   [(1898)  30  Stat.  L.  556.] 

nipt  to  be  guilty;  and  if  he  fails  to  do  so, 
there  is  no  error  in  dismissing  the  proceed- 
ings. McNeil  t?.  McCormack,  (6th  Cir.  1910) 
182  Fed.  808,  105  C.  C.  A.  240. 

But  it  has  been  held  that  contempt  pro- 
ceedings against  a  bankrupt  are  not  required 
to  be  formal,  but  may  be  instituted  by  a  peti- 
tion sufficient  to  notify  the  bankrupt  of  the 
charge  made  against  him,  which  may  be  es- 
tablished by  affidavits.  In  re  Cole,  (C.  C.  A. 
1st  Cir.  1908)  163  Fed.  180,  20  Am.  Bankr. 
Rep.  761. 

A  rule  requiring  a  bankrupt  to  shtno  cauae 
why  he  should  not  be  punished  for  contempt 
for  refusing  to  answer  "sundry  questions" 
put  to  him  during  his  examination  before 
the  referee  is  sufficient  although  it  does  not 
set  out  the  questions,  where  it  refers  to  the 
transcript  filed  with  the  certificate  of  the 
referee,  from  which  they  fully  appear.  U.  S. 
r.  Goldstein,  (W.  D.  Va.  1904)  132  Fed.  789. 
12  Am.  Bankr.  Rep.  756. 

Wilful  disobedience  muei  be  alleged,  —  It 
has  been  held  that  a  bankrupt  cannot  be  pun- 
ished for  contempt  merely  on  an  allegation 
that  he  disobeyed  an  order  directing  him  to 
turn  over  property  to  the  trustee.  It  must 
be  alleged  that  the  disobedience  was  wilful 
and  not  the  result  of  inability  to  comply 
therewith.  In  re  Cole,  (1st  Cir.  1908)  163 
Fed.  180,  90  C.  C.  A.  60,  20  Am.  Bankr.  Rep. 
761. 

Common-law  rules  applicable,  —  The  stat- 
ute permits  the  application  of  the  common- 
law  rules  applicable  to  a  proceeding  for  con- 
tempt in  whatever  way  it  arises.  In  re  Good- 
rich, (C.  C.  A.  1st  Cir.  1910)   184  Fed.  5. 

Defensive  pleading.  —  It  is  often  advsn- 
tngeous  to  set  out  the  defense  in  a  definite 

manner  so  that  the  ^o^rt  may  pft«  on  tt  '«<• 


Proceedinga  before  referee  for  contempt. 
—  The  referee  exercises  a  judicial  office,  and, 
while  he  cannot  himself  punish  for  contempt, 
he  may  take  the  needful  preliminary  steps 
to  bring  the  bankrupt's  conduct  to  the  atten- 
tion of  the  court ;  and  he  need  not  giye  notice 
of  his  intention  so  to  do.  The  contempt  is 
committed  in  his  presence;  and  in  asking 
that  the  court  investigate  the  matter  further, 
he  is  acting  on  his  official  responsibility.  The 
court  will  then  give  the  bankrupt  notice  of 
the  proceeding,  and  will  afford  him  an  oppor- 
tunity to  be  heard.  If,  however,  the  referee 
does  not  choose  to  act  upon  his  own  motion, 
the  situation  is  on  a  different  footing.  It  is 
then  an  ordinary  dispute  between  the  party 
presenting  the  petition  and  the  bankrupt, 
and  the  usual  course  of  notice  and  a  hearing 
should  be  followed,  ./n  re  Magen,  (£.  D.  Pa. 
1910)    179  Fed.  572. 

Proceedings  before  judge  —  Proceeding 
based  on  referee's  certificate,  —  A  court  of 
bankruptcy  has  no  power  to  commit  any  per- 
son for  a  contempt  committed  before  a  ref- 
eree, except  strictly  in  accordance  with  the 
provisions  of  section  416,  which  requires  that 
the  proceedings  shall  be  based  on  a  certificate 
of  the  referee.  In  re  Gitkin,  (E.  D.  Pa. 
1908)    164  Fed.  71,  21  Am.  Bankr.  Rep.  113. 

But  the  referee's  failure  to  certify  disobe- 
dience of  a  proper  order  to  the  court  for 
action,  while  an  irregularity,  is  not  a  juris- 
dictional defect  in  procQ^dings  to  punish  the 
person  guilty  of  such  disobedience  as  for  con- 
tempt, so  as  to  subject  the  commitment  to 
collateral  attack  by  habeas  corpus.  U.  S.  r. 
Henkel,  (S.  D.  N.  Y.  1911)  185  Fed.  553. 

Formal  proceedings.  —  The  trustee  should 
file  a  formal  proceeding  setting  forth  the  al- 
lege4  contempt  of  \7hich  he  clftims  th«  bank- 
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telligently  with  a  view  of  bringing  the  issues 
clearly  before  the  appellate  tribunal;  but  un- 
necessary and  dilatory  pleading  should  not 
be  permitted.  In  re  Qooidrich,  (C.  C.  A.  Ist 
Cir.  1910)  184  Fed.  5. 

A  party  to  an  order  made  by  a  referee  in 
bankruptcy  cannot  ignore  the  order  until  the 
referee  certifies  his  disobedience  to  the  judge, 
and  then,  on  the  summary  hearing  for  which 
the  statute  provides,  set  up  in  defense  mat- 
ters contest^  before  the  referee,  unless  they 
show  want  of  jurisdiction  to  make  the  order. 
In  re  Home  Discount  Co.,  (N.  D.  Ala.  1906) 
147  Fed.  538,  17  Am.  Bankr.  Rep.  168. 

Notice  of  proceedings  necessary.  —  Before 
a  bankrupt  can  be  punished  for  contempt  he 
must  have  notice  of  the  proposed  action,  and 
an  opportunity  to  contest  the  questions  of 
fact  and  of  law  involved.  In  re  Rosser,  (8th 
Cir.  1900)  101  Fed.  562,  41  C.  C.  A.  497,  4 
Am.  Bankr.  Rep.  153;  Boyd  v,  Glucklich,  (8th 
Cir.  1902)  116  Fed.  131,  53  C.  C.  A.  461,  8 
Am.  Bankr.  Rep.  393;  In  re  Davison,  (D.  C. 
R.  I.  1906)  143  Fed.  673,  16  Am.  Bankr. 
Rep.  338;  In  re  Stavrahn,  (2d  Cir.  1909)  174 
Fed.  330,  98  C.  C.  A.  202 ;  McNeil  r.  McCor- 
mack,  (5th  Cir.  1910)  182  Fed.  808,  105  C. 
C.  A.  240;  In  re  Banzai  Mfg.  Co.,  (C.  C.  A. 
2d  Cir.  1910)   183  Fed.  298. 

A  court  of  bankruptcy  is  without  power,  on 
an  oral  motion  by  counsel  for  a  receiver,  to 
make  an  order  requiring  a  person,  not  a  party 
to  any  proceeding  before  it,  to  appear  before 
a  referee  and  produce  a  document,  where  he 
was  not  brought  before  the  court  by  the  ser- 
vice of  any  notice,  process,  or  rule  to  show 
cause,  and  did  not  enter  an  a^'^earance;  and 
such  an  order  is  void,  and  its  disobedience  is 
not  a  contempt.  In  re  Johnson,  etc.,  Lumber 
Co.,  (C.  C.  A.  7th  Cir.  1907)  151  Fed.  207,  18 
Am.  Bankr.  Rep.  50. 

And  it  has  been  held  that  the  record  should 
show  that  the  bankrupt  had  an  opportunity 
to  be  heard,  before  the  order  punishing  him 
for  contempt  is  made.  In  re  Cole,  (Ist  Cir. 
1908)  163  Fed.  180,  90  C.  C.  A.  50,  20  Am. 
Bankr.  Rep.  761. 

Hearing.  —  The  hearing  in  proceedings  for 
the  punishment  of  a  contempt  committed  be- 
fore a  referee  must  be  had  before  a  judge  of 
the  District  Court;  the  referee  has  no  juris- 
diction over  such  proceeding.  In  re  Tudor, 
(D.  C.  Colo.)  96  Fed.  942,  2  Am.  Bankr. 
Rep.  808;  In  re  McCormick,  (S.  D.  N.  Y. 
1899)  97  Fed.  666,  3  Am.  Bankr.  Rep.  340; 
In  re  Mayer,  (E.  D.  Wis.  1900)  98  Fed.  839, 
3  Am.  Bankr.  Rep.  533;  In  re  Deuell,  (W.  D. 
Mo.  1900)  100  Fed.  634,  4  Am.  Bankr.  Rep. 
eO;  In  re  Miller,  (N.  D.  la.  190d)  105  Fed. 
57,  5  Am.  Bankr.  Rep.  184 ;  Smith  v.  Belford, 
(C.  C.  A.  6th  Cir.  1901)  106  Fed.  668,  5  Am. 
Bapkr.  Rep.  291;  In  re  De  Gottardi,  (S.  D. 
Cal.  1902)  114  Fed.  328,  7  Am.  Bankr.  Rep. 
723;  Boyd  v.  Glucklich,  (C.  C.  A.  8th  Cir. 
1902)  116  Fed.  131,  8  Am.  Bankr.  Rep.  393; 
American  Trust  Co.  v.  Wallis,  (C.  C.  A.  3d 
Cir.  1903)  126  Fed.  466,  11  Am.  Bankr.  Rep. 
360;  In  re  Adler,  (W.  D.  Tenn.  1904)  129 
Fed.  502,  12  Am.  Bankr.  Rep.  19;  In  re  Gold- 
farb,  (N.  D.  Ga.  1904)  131  Fed.  643,  12  Am. 
Bankr.  Rep.  S86;  In  re  Romine,  (N.  D.  W. 
Ym  190Q)  138  F9d,  897,  U  Am.  B^okr,  Bep. 


785;  In  re  Switzer,  (D.  C.  8.  C.  1905)  140 
Fed.  976, 15  Am.  Bankr.  Rep.  468 ;  Ravenswood 
Bank  v,  Johnson,  (C.  C.  A.  4th  Cir.  1906) 
143  Fed.  463,  16  Am.  Bankr.  Rep.  206;  Moody 
1*.  Cole,  (D.  C.  Me.  1906)  148  Fed.  295,  17 
Am.  Bankr.  Rep.  818;  Ohio  Valley  Bank  Co. 
V,  Mack,  (S.  D.  Ohio)  163  Fed.  160  note,  20 
Am.  Bankr.  Rep.  919;  In  re  Cole,  (C.  C.  A. 
1st  Cir.  1908)  163  Fed.  180,  20  Am.  Bankr. 
Rep.  761;  In  re  Gitkin,  (E.  D.  Pa.  1908) 
164  Fed.  71,  21  Am.  Bankr.  Rep.  113;  In  re 
Schulman,  (C.  C.  A.  2d  Cir.  1910)  177  Fed. 
191,  23  Am.  Bankr.  Rep.  809;  McNeil  v,  Mc- 
Cormack,  (C.  C.  A.  5th  Cir.  1910)  182  Fed. 
808;  Magen  v,  Campbell,  (C.  C.  A-  3d  Cir. 
1911)  186  Fed.  675. 

Hearing  de  r^ovo.  —  In  McNeil  v,  McCor- 
mack,  (C.  C.  A:  6th  Cir.  1910)  182  Fed.  808, 
it  appears  that  the  District  Court,  in  review- 
ing a  contempt  proceeding  against  the  bank- 
rupt, ordered  the  counsel  for  the  trustee,  in 
compliance  with  the  proper  practice,  to  file 
a  proceeding  before  the  court,  setting  forth 
the  alleged  contempt  with  which  the  bank- 
rupt was  charged,  and  to  give  him  an  oppor- 
tunity to  be  heard  thereon,  in  the  nature  of 
an  investigation  de  novo,  before  the  court 
would  adjudge  him  guilty  of  contempt  and 
impose  a  penalty  upon  him;  and  thereupon 
counsel  for  the  trustee  declared  their  inabilitv 
to  furnish  the  evidence  to  support  such 
charges,  and  stated  that  they  would  be 
obliged  to  rely  solely  upon  the  report  of  the 
testimony  taken  before  the  referee,  and  that 
they  were  unable  to  proceed  otherwise,  and 
on  the  strength  of  this  statement  the  pro- 
ceedings were  dismissed,  and  it  was  held  that 
such  dismissal  was  not  error. 

But  see  In  re  Richards,  (W.  D.  Ark.  1910) 
183  Fed.  501,  wherein  it  appears  that  a  bank- 
rupt ignored  an  order  of  the  referee  directing 
him  to  pay  to  his  trustee  certain  withheld 
assets,  and  that  such  order  became  final  for 
want  of  a  petition  to  review,  and  it  was  held 
that  the  court,  on  an  application  to  punish 
the  bankrupt  for  contempt,  would  not  review 
the  referee's  finding  of  fact,  which  was  the 
basis  of  the  finding  that  the  bankrupt  had  in 
his  possession  the  assets  which  he  was  or- 
dered to  pay  over. 

Confemnor  not  entitled  to  jury  trial.  —  It 
has  been  held  that  a  bankrupt  is  not  entitled 
to  a  trial  by  jury  on  a  petition  by  the  trustee 
to  punish  him  for  contempt.  Ripon  Knitting 
Works  V.  Schreiber,  (D.  C.  Wash.  1900)  101 
Fed.  810,  4  Am.  Bankr.  Rep.  299,  affirmed 
(9th  Cir.  1900)  104  Fed.  1006,  43  C.  C.  A. 
082. 

Bvidence.  —  The  teetimony  of  the  officers 
of  a  bankrupt  corporation,  taken  under  either 
section  7a  (9)  or  section  21a,  and  reduced 
to  writing,  is  admissible  against  them  in  a 
subsequent  proceeding  by  the  trustee  to  re- 
quire them  to  surrender  money  or  property 
of  the  estate  alleged  to  be  in  their  possession 
or  under  their  control.  In  re  Alphin,  etc., 
Cotton  Co.,  (E.  D.  Ark.  1904)  131  Fed. 
824,  12  Am.  Bankr.  Rep.  663. 

Teatimony  taken  at  creditors'  meetings. — 
In  a  proceeding  to  compel  a  bankrupt  to  pay 
over  money  alleged  to  be  still  in  his  hands, 
the  stenographe^e  notes  o(  tl^e  testimony  o( 
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the  bankrupt  taken  at  a  creditors'  meeting, 
called  fer  the  general  purpose  of  inquiring 
into  the  bankrupt's  affairs,  is  admissible; 
but  the  testimony  given  by  other  witnesses  at 
such  meetings  is  incompetent.  In  re  Wiesen, 
(E.  D.  Pa.  1905)  136  Fed.  442,  14  Am.  Bankr. 
Rep.  347. 

Order  of  commitment.  —  An  order  of  com- 
mitment of  a  bankruptcy  court,  directing  that 
a  person  be  imprisoned  until  he  complies 
with  an  order  made  in  a  proceeding  in  equity 
under  the  Bankruptcy  Act,  is  not  invalid  be- 
cause it  does  not  run  in  the  name  of  the 
United  States.  Mueller  t;.  Nugent,  (1902) 
184  U.  S.  1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.) 
406. 

The  bankrupt  cannot  be  ordered  to  turn 
over  the  property  within  a  specified  time  or, 
failing  to  do  so,  be  held  guilty  of  contempt, 
as  this  would  leave  the  question  of  his  default 
and  consequent  contempt  of  court  to  be  de- 
termined by  the  marshal.  In  re  Baum,  (8th 
Cir.  1909)   169  Fed.  410,  94  C.  C.  A.  632. 

And  where  an  order  to  turn  over  property 
to  the  trustee  is  made,  it  is  error  also  to  enter 
in  substance  a  judgment  for  contempt  accom- 
panying an  alternative  order  for  committal, 
as  the  bankrupt  is  not  in  contempt  until  he 
has  disobeyed  the  order.  In  re  Cole,  (1st 
Cir.  1906)  144  Fed.  392,  76  C.  C.  A.  330,  16 
Am.  Bankr.  Rep.  302,  reversing  on  other 
grounds  (D.  0.  Me.  1905)  135  Fed.  439,  14 
Am.  Bankr.  Rep.  389. 

In  so  far  as  it  relates  to  a  commitment  to 
jail,  it  will  not  be  presumed  that  the  court 
intended  to  issue  a  commitment  before  judg- 
ment of  contempt  had  been  pronounced. 
O'Conor  r.  Sunseri,  (C.  C.  A.  3d  Cir.  1911) 
184  Fed.  712. 

Punishment.  —  In  contempt  proceedings 
against  a  bankrupt  for  the  failure  to  turn 
over  money  or  other  property,  the  court  is 
not  authorized  to  imprison  the  bankrupt  in- 
definitely, especially  when  it  is  not  certainly 
known  that  he  has  the  money  or  property 
which  he  is  called  upon  to  surrender.  In  re 
Taylor,  (D.  C.  Colo.  1901)  114  Fed.  607, 
wherein  the  court  ordered  the  bankrupt  to 


be  discharged  after  he  had  served  one  month 
in  jail  for  the  failure  to  obey  an  order  to 
turn  over  property  to  the  trustee. 

Section  41  does  not  invest  the  bankruptcy 
court  with  any  broader  powers  in  the  mat* 
ter  of  punishment  for  contempt  than  are 
possessed  by  other  federal  courts.  Boyd  v. 
Glucklich,  (C.  C.  A.  8th  Cir.  1902)  116  Fed. 
131,  8  Am.  Bankr.  Rep.  393. 

Commitment  for  failure  to  turn  over  aaaets 
not  impriaonmant  for  debt.  —  The  obligation 
of  a  bankrupt  to  surrender  to  his  trustee 
property  in  possession  belonging  to  his  es- 
'tate  is  not  an  obligation  to  pay  a  debt,  the 
title  to  such  property  being  in  the  trustee; 
nor  can  the  bankrupt,  by  refusing  to  eoraply 
with  an  order  of  court  requiring  him  to 
make  such  surrender,  eonvert  himself  into  a 
debtor,  so  as  to  render  his  commitment  there- 
for an  imprisonment  for  debt.  Mueller  r. 
Nugent,  (1902)  184  U.  8.  1,  22  d.  Ct.  269, 
46  U.  S.  (L.  ed.)  406;  In  re  Rosser,  (C.  C. 
A.  8th  Cir.  1900)  101  Fed.  562,  4  Am.  Bankr. 
Rep.  153;  Ripon  Knitting  Works  t;.  Schrei- 
ber,  (D.  C.  Wash.  1900)  101  Fed.  810,  4  Am. 
Bankr.  Rep.  299;  In  re  Schlesinger,  (C.  C. 
A.  2d  Cir.  1900)  102  Fed.  117,  4  Am.  Bankr. 
Rep.  361;  Schweer  r.  Brown,  (C.  C«  A.  8th 
Cir.  1904)  130  Fed.  329,  12  Am.  Bankr.  Rep. 
178;  Samel  v.  Dodd,  (C.  C.  A.  5th  Cir.  1906) 
142  Fed.  68,  16  Am.  Bankr.  Rep.  163;  Moody 
V,  Cole,  (D.  C.  Me.  1906)  148  Fed.  295,  17 
Am.  Bankr.  Rep.  818. 

Contempt  proceedings  do  not  bar  recovrae 
to  other  remedies.  —  A  contempt  proceeding 
does  not  prevent  the  trustee  from  pursuing 
any  other  remedies  given  for  the  collection 
of  a  judgment  from  an  insolvent  debtor.  In 
re  Cole,  (C.  C.  A.  Ist  Cir.  1908)  163  Fed. 
180,  20  Am.  Bankr.  Rep.  761. 

In  a  habeas  corpus  proceeding  to  obtain  re- 
lief from  imprisonment  for  contempt,  the 
petitioner  is  entitled  to  supplemenit  the  rec- 
ord by  alleging  such  addijtional  facts  as  tend 
to  show  that  nis  misbehavior  was  not  a  con« 
tempt  Em  p.  O'Neal,  (N.  D.  Fla.  1903)  125 
Fed.  967,  11  Am.  Bankr.  Rep.  196. 


Sec.  42.  Records  of  Resferbes.  —  a  [Manner  of  keeping.']  The  records  of 
all  proceedings  in  each  case  before  a  referee  shall  be  kept  as  nearly  as  may  be 
in  the  same  manner  as  records  are  now  kept  in  equity  cases  in  circuit  courts  of 
the  United  States.  i{1898)  SO  Stat  L.  B66.] 


Records  should  be  complete.  —  The  records 
in  a  bankruptcy  matter  at  the  time  of  the 
final  closing  of  the  estate  should  be  full  and 
complete,  so  that  any  one  interested  may  at 
any  time  ascertain  from  them  all  the  facts  in 
regard  to  any  given  transactiop,  without  ex- 
trinsic explanation;  and  until  such  a  record 
is  made  by  the  officers  chargeable  with  that 
duty,  showing  a  compliance  with  the  reouire. 
ments  of  the  statute  and  the  rules  of  the 
court,  a  final  settlement  will  not  be  ordered. 


In  re  Carr,  (E.  D.  N.  C.  1902)  116  Fed.  666, 
S  Am.  Bankr.  Rep.  635. 

Upon  final  settlement  of  a  bankrupt  es- 
tate, a  clear  balance  sheet  should  be  pre- 
sented, and  proper  vouchers  should  be  iued, 
and  the  balance  shown  by  such  sheet  should 
correspond  with  that  shown  by  the  state- 
ment of  the  depository,  in  which,  by  «tatute 
and  rules,  all  funds  of  the  estate  are  required 
to  be  deposited.  In  re  Carr,  (E.  D.  N.  C. 
1902)   IIG  Fed.  556,  8  Am.  Bankr.  Rep.  635. 


b  {^Books  and  papers.]  A  record  of  the  proceedings  in  each  case  shall  be 
kept  in  a  separate  book  or  books,  and  shall,  together  with  the  pi^pers  on  file, 
constitute  the  records  of  the  case.  1(1898)  SO  Stat,  L,  656.'} 
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c  [Become  part  of  coturt  records.']  The  book  or  books  containing  a  record  of 
the  proceedings  shall,  when  the  case  is  concluded  before  the  referee,  be  certified 
to  by  him,  and,  together  with  such  papers  as  are  on  file  before  him,  be  trans- 
mitted to  the  court  of  bankruptcy  and  shall  there  remain  as  a  part  of  the  records 
of  the  court.  1(1898)  SO  Stat.  L.  667.] 

Sec.  43.  Rbfebke's  Absence  oe  Disability. — a.  IFilUng  vacancy.] 
Whenever  the  office  of  a  referee  is  vacant,  or  its  occupant  is  absent  or  dis- 
qualified to  act,  the  judge  may  act,  or  may  appoint  another  referee,  or  another 
referee  holding  an  appointment  under  the  same  court  may,  by  order  of  the 
judge,  temporarily  fill  the  vacancy.  [(1898)  SO  Stat.  L.  667.] 


Cross-reference:    Ab  to 
Reference  of  cases  to  referees  generally, 
see  section  22,  supra,  p.  503. 

Absence  or  disability  of  referee.  —  When 
the  referee  to  whom  a  case  in  bankruptcy 
would  regularly  be  referred  is  absent  or  dis- 


qualified, the  judge  may  appoint  a  special 
referee  and  refer  the  case  to  him.  This 
may  be  done  before  the  answer  of  the  alleged 
bankrupt  is  filed,  and  does  not  require  the 
consent  or  approval  of  the  respondent  or  his 
attorney.  Bray  v,  Cobb,  (E.  D.  N.  C.  1898) 
01  Fed.  102,  1  Am.  Bankr.  Rep.  153. 


Sec.  44.  Appointment  of  Trustees.  —  a  The  creditors  of  a  bankrupt 
estate  shall^  at  their  first  meeting  after  the  adjudication  or  after  a  vacancy  has 
occurred  in  the  ofiice  of  trustee,  or  after  an  estate  has  been  reopened,  or  after  a 
composition  has  been  set  aside  or  a  discharge  revoked,  or  if  there  is  a  vacancy 
in  the  office  of  trustee,  appoint  one  trustee  or  three  trustees  of  such  estate.  If 
the  creditors  do  not  appoint  a  trustee  or  trustees  as  herein  provided,  the  court 
shall  do  so.  1(1898)  SO  Stat.  L.  567.] 


Appointment  by  creditors.  —  The  bank- 
rupt's creditors  have  the  primary  right  to 
appoint  the  trustee  for  the  bankrupt  estate; 
and  such  right  may  be  exercised  at  their 
first  meeting  or  an  adjournment  thereof,  or, 
for  the  purpose  of  filling  a  vacancy,  at  any 
subsequent  time.  In  re  Gutwillig,  (C.  C.  A. 
2d  Cir.  1890)  92  Fed.  337,  1  Am.  Bankr. 
Rep.  391;  In  re  Lewensohn,  (S.  D.  N.  Y. 
1899)  98  Fed.  676,  3  Am.  Bankr.  Rep.  299; 
In  re  Sumner,  (E.  D.  N.  Y.  1900)  101  Fed. 
224,  4  Am.  Bankr.  Rep.  123;  In  re  Newton, 
(C.  C.  A.  8th  Cir.  1901)  107  Fed.  429,  6  Am. 
Bankr.  Rep.  62;  In  re  Mackellar,  (M.  D.  Pa. 
1902)  116  Fed.  647,  8  Am.  Bankr.  Rep.  669; 
In  re  Malino,  (S.  D.  N.  Y.  1902)  118  Fed. 
3t)8,  8  Am.  Bankr.  Rep.  205;  In  re  Hare,  (N. 
D.  N.  Y.  1902)  119  Fed.  246,  9  Am.  Bankr. 
Rep.  620;  In  re  Nice,  (E.  D.  Pa.  1903)  123 
Fed.  987,  10  Am.  Bankr.  Rep.  639;  In  re 
Mangan,  (M.  D.  Pa.  1903)  133  Fed.  1000,  13 
Am.  Bankr.  Rep.  303;  In  re  Eastlack,  (D. 
C.  N.  J.  1906)  145  Fed.  68,  16  Am.  Bankr. 
Rep.  529;  In  re  Jacobs,  (W.  D.  Pa.  1907) 
154  Fed.  988,  18  Am.  Bankr.  Rep.  728 ;  In  re 
Hanson,  (D.  C.  Minn.  1904)  166  Fed.  717, 
19  Am.  Bankr.  Rep.  235;  In  re  Back  Bay 
Automobile  Co.,  (D.  C.  Mass.  1907)  158  Fed. 
679,  19  Am.  Bankr.  Rep.  836,  reversing  19 
Am.  Bankr.  Rep.  33;  In  re  Wright,  (N.  D. 
N.  Y.  1899)  2  Am.  Bankr.  Rep.  497;  In  re 
Bung,  (N.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  620;  Fowler  v.  Jenks,  (Minn.  1903)  11 
Am.  Bankr.  Rep.  265 ;  Matter  of  Turner,  ( D, 
C.  Mass.  1908)  20  Am.  Bankr.  Rep.  646. 

Substantial  tight,  —  The  right  of  cred- 
itors to  select  a  trustee  is  a  suostantial  one. 


In  re  Malino,  (S.  D.  N.  Y.  1902)  118  Fed. 
368,  8  Am.  Bankr.  Rep.  206. 

Creditors  should  have  reasonable  time  to 
appoint,  —  The  spirit  of  the  act  is  in  favor 
of  giving  the  creditors  every  reasonable  op- 
portunity to  exercise  their  undoubted  power 
to  choose  a  trustee.  In  re  Nice,  (E.  D.  Pa, 
1903)  123  Fed.  987,  10  Am.  Bankr.  Rep. 
639. 

While  the  selection  of  a  trustee  cannot  be 
tied  up  indefinitely  by  obstructive  tactics, 
which  are  obviously  for  the  purpose  of  delay 
{In  re  Sumner,  (E.  D.  N.  Y.  1900)  101  Fed. 
224,  4  Am.  Bankr.  Rep.  123),  and  in  proper 
cases  provisional  allowances  or  disallow- 
ances may  be  made  in  order  that  a  trustee 
may  be  expeditiously  selected,  nevertheless 
the  proceeding  should  not  be  so  summary  as 
to  exclude  the  consideration  of  all  objections. 
In  re  Malino,  (S.  D.  N.  Y.  1902)  118  Fed. 
368,  8  Am.  Bankr.  Rep.  205. 

Prompt  action  essential.  —  But  it  is  es- 
sential to  the  expeditious  administration  of 
the  estate  that  the  trustee  should  be  ap- 
nointed  without  undue  delay,  and  the  cred- 
itors will  not  be  encouraged  by  allowing  un- 
usual or  unnecessary  postponements  of  the 
appointment;  nor  will  such  appointment  be 
deferred  because  of  dilatory  tactics.  In  re 
Richards,  (N.  D.  N.  Y.  1900)  103  Fed.  849, 
4  Am.  Bankr.  Rep.  631 ;  In  re  McGill,  (C. 
C.  A.  6th  Cir.  1901)  106  Fed.  67,  5  Am. 
Bankr.  Rep.  156;  In  re  Henschel,  (C.  C.  A. 
2d  Cir.  1902)  113  Fed.  443,  7  Am.  Bankr. 
Rep.  662;  In  re  Syracuse  Paper,  etc.,  Co., 
(N.  D.  N.  Y.  1908)  164  Fed.  275,  21  Am. 
Bankr.  Rep.   174;  In  re  Evening  Standard 
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Pub.  Co.,  (N.  D.  N.  Y.  1908)  164  Fed.  517, 
21  Am.  Bankr.  Rep.  156. 

Thtts  it  has  been  held  that  whether  the 
referee  will  or  will  not  postpone  the  election 
of  a  trustee  where  claims  are  objected  to  is 
a  matter  of  sound  discretion;  and  if  such  a 
number  of  claims  are  duly  objected  to  that 
an  election  by  a  majority  in  number  and 
amount  cannot  be  had,  then,  if  the  circum- 
stances demand  it,  he  may  and  should  him- 
self appoint  the  trustee.  In  re  Evening? 
Stondard  Pub.  Co.,  (N.  D.  N.  Y.  1908)  164 
Fed.  517,  21  Am.  Bankr.  Rep.  156. 

And  where,  at  the  first  meeting  of  the 
creditors  of  a  bankrupt,  there  was  a  contest 
over  the  election  of  trustee,  and  oral  objec- 
tions were  made  by  the  attorneys  for  one 
party  to  practically  all  of  the  duly  proved 
claims  of  the  other  party,  in  support  of 
which  no  proof  was  presented  or  offered,  it 
was  held  that  such  objections  were  not  suffi- 
cient to  require  the  referee  to  adjourn  the 
meeting  until  they  could  be  tried,  before  pro- 
ceeding with  the  election  of  the  trustee.  In 
re  Syracuse  Paper,  etc.,  Co.,  (N.  D.  N.  Y. 
1908)   164  Fed.  275,  21  Am.  Bankr.  Rep.  174. 

Creditors  mutt  be  present  at  election, — 
Claims  of  creditors  who  are  not  present  at 
the  meeting  at  which  the  appointment  is 
made  are  not  to  be  considered  in  choosing  a 
trustee,  even  though  such  claims  have  been 
allowed.  In  re  Mackellar,  (M.  D.  Pa.  1902) 
116  Fed.  547,  8  Am.  Bankr.  Rep.  669. 

If  the  majority  of  the  creditors  are  pres- 
ent at  all,  they  are  present  for  all  purposes. 
If  they  are  not  present,  then  the  minority 
creditors  who  were  present  have  the  right  to 
conduct  the  meeting,  and  where  their  candi- 
date for  trustee  receives  the  votes  of  the  ma- 
jority in  number  and  value  of  the  creditors 
present,  the  referee  is  without  power  to  dis- 
regard that  result.  In  re  Kaufman,  (W.  D. 
Ky.  1910)  179  Fed.  552.  See  also  In  re 
Henschel,  (C.  C.  A.  2d  Cir.  1902)  113  Fed. 
443,  7  Am.  Bankr.  Rep.  662. 

Appointment  unnecessary  in  absence  of  <u- 
sets,  —  In  a  case  of  voluntary  bankruptcy, 
if  no  substantial  assets  are  disclosed  by  the 
schedules,  or  discovered  aliunde,  the  appoint- 
ment of  a  trustee  is  not  indispensable.  In 
re  Levy,  (E.  D.  Wis.  1900)  101  Fed.  247. 

Appointment  on  vacancy.  —  If  a  person 
chosen  as  trustee  by  the  creditors  is  disap- 
proved by  the  court,  or  declines  to  act,  or 
fails  to  qualify,  there  is  a  vacancy  in  the 
office,  and  a  new  election  must  be  had  by  the 
creditors,  if  that  is  practicsble.  In  re  Lew- 
ensohn,  (S.  D.  N.  Y.  1899)  98  Fed.  576,  3 
Am.  Bankr.  Hep.  299. 

Where  a  trustee  in  bankruptcy  absconded 
after  embezzling  the  funds  of  the  estate,  such 
conduct  amounts  to  an  abandonment  of  his 
office,  which  is  thereby  vacated;  and  a  new 
trustee  may  be  appointed  without  notice  to 
the  absconder  or  a  hearing  for  his  removal. 
Scofleld  f?.  U.  S.,  (C.  C.  A.  8th  Cir.  1909) 
174  Fed.  1,  23  Am.  Bankr.  Rep.  259. 

Appointment  on  discovery  of  assets.  —  In 
a  case  of  voluntary  bankruptcy,  where  no 
trustee  was  appointed  for  the  reason  that 
the  schedule  showed  no  assets,  and  no  cred- 
itors attended  the  first  meeting,  if  the  ref- 


eree afterwards  learns  that  property  of  the 
bankrupt  has  been  found,  which  creditors 
claim  as  assets  of  the  estate,  a  trustee 
should  then  be  appointed,  according  to  gen- 
eral order  No.  15.  In  re  Smith,  (W.  D.  Tex. 
1899)   93  Fed.  791,  2  Am.  Bankr.  Rep.  19a 

Appointment  on  reopening.  —  Where  an  es- 
tate has  been  reopened  after  the  trustee  hu 
been  discharged,  it  devolves  upon  the  cred- 
itors to  appoint  a  new  trustee.  In  re  New- 
ton, (8th  Cir.  1901)  107  Fed.  429,  46  C.  C. 
A.  399,  6  Am.  Bankr.  Rep.  52;  Fowler  v. 
Jenks,  (Minn.  1903)  11  Am.  Bankr.  Rep.  255. 

Creditors'  appointment  subject  to  approvsL 
—  The  selection  of  a  trustee  by  the  creditors 
is  subject  to  the  approval  of  the  referee  or 
the  district  judge,  but  where,  for  good  cause 
shown,  the  referee  or  judge  disapproves  the 
appointment,  the  creditors  should  be  per- 
mitted to  select  another  person  as  trustee. 
In  re  McGill,  (6th  Cir.  1901)  106  Fed.  57, 
45  C.  C.  A.  218;  In  re  Henschel,  (S.  D.  N. 
Y.  1901)  lOD  Fed.  861.  6  Am.  Bankr.  Rep. 
25;  In  re  Hare,  (N.  D.  N.  Y.  1902)  119  Fed. 
246,  9  Am.  Bankr.  Rep.  520;  In  re  Lazoris, 
(E.  D.  Wis.  1^03)  120  Fed.  716,  10  Am. 
Bankr.  Rep.  31 ;  /n  re  E.  T.  Kenney  Co., 
(D.  C.  Ind.  1905)  136  Fed.  451,  14  Am. 
Bankr.  Rep.  611;  In  re  Eastlack,  (D.  C.  N. 
J.  1906)  145  Fed.  68,  16  Am.  Bankr.  Rep. 
533;  In  re  Van  De  Mark,  (W.  D.  N.  Y. 
1910)  176  Fed.  287,  23  Am.  Bankr.  Rep.  760. 
And  aee  the  annotation  under  section  45,  in- 
fra, p.  680. 

Selection  of  creditors  usually  permitted  to 
stand.  —  The  right  to  elect  a  trustee  for  a 
bankrupt  being  given  to  the  creditors,  their 
election  should  be  permitted  to  stand,  un- 
less it  clearly  appears  that,  in  conducting  it, 
some  principle  of  law  intended  to  secure 
the  administration  of  the  bankrupt's  estate 
in  the  interest  of  his  creditors  has  been  vio- 
lated. In  re  Eastlack,  (D.  C.  N.  J.  1906) 
145  Fed.  68,  16  Am.  Bankr.  Rep.  529. 

The  selection  by  a  bankrupt's  creditors  of 
a  trustee  is  not  t^  be  interfered  with  bv  the 
court  unless  it  clearly  imperils  the  fair  and 
efficient  administration  of  the  estate.  In  re 
Blue  Ridge  Packing  Co.,  (M.  D.  Pa.  1903) 
125  Fed.  619,  11  Am.  Bankr.  Rep.  36. 

Review  by  judge*  —  The  action  of  the  ref- 
eree, in  the  approval  or  disapproval  of  the 
trustee  chosen  by  the  creditors,  may  be  re- 
viewed by  the  judge  of  the  District  Court. 
In  re  Hare,  (N.  D.  N.  Y.  1902)  119  Fed. 
246,  9  Am.  Bankr.  Rep.  520;  In  re  Cohen,  (D. 
C.  Mass.  1904)  131  Fed.  391,  11  Am.  Bankr. 
Rep.  439;  In  re  Hanson,  (D.  C.  Minn.  1904) 
156  Fed.  717,  19  Am.  Bankr.  Rep.  235;  In  re 
Day,   (C.  C.  A.  2d  Cir.  1910)   178  Fed.  645. 

It  is  discretionary  with  the  district  judge 
to  vacate  the  appointment  of  a  trustee,  by 
the  referee,  whose  election  has  been  improp- 
erly influenced.  In  re  Day,  (C.  C.  A.  2d 
Cir.  1910)   178  Fed.  546. 

Review  of  evidence*  —  On  a  petition  by 
creditors  for  a  review  of  an  order  appointing 
a  trustee,  if  the  creditors  desire  a  review  of 
the  evidence,  they  should  either  have  the 
evidence  before  the  referee  taken  down  steno- 
graphically,  and  by  him  certified  to  the 
judge,  or  should  specifically  point  out  to  the 
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referee  the  testimoiiy  which  they  wish  sum- 
marized, and  should  ask  him  to  certify  spe- 
cific findings  of  fact,  /n  re  Cohen,  (D.  C. 
Mass.  1004)  131  Fed.  301,  11  Am.  Bankr. 
Rep.  430. 

mpraper  or  irregoUr  vote  for  trustee. — 
The  selection  of  a  trustee  by  creditors  may, 
and  usually  will,  be  set  aside  where  the 
meeting  at  which  the  selection  was  made 
was  improperly  or  irregularly  conducted,  to 
such  an  extent  that  it  cannot  be  said  that 
the  trustee  appointed  was  fairly  chosen.  8o 
also  the  selection  will  be  set  aside  where  per- 
sons, disqualified  for  this  purpose,  were  al- 
lowed to  vote,  where  it  appears  that  the 
selection  made  was  the  result  of  such  votine. 
In  re  Eagles,  (£.  D.  N.  C.  1000)  00  Fed. 
606;  In  re  McGill,  (C.  C.  A.  6th  Cir.  1001) 
106  Fed.  57,  5  Am.  Bankr.  Rep.  155;  In  re 
Lazoris,  (£.  D.  Wis.  1003)  120  Fed.  716,  10 
Am.  Bankr.  Rep.  31 ;  In  re  Columbia  Iron 
Works,  (E.  D.  Mich.  1004)  142  Fed.  234,  14 
Am.  Bankr.  Rep.  526;  In  re  Anson  Mercan- 
tile Co.,  (K.  D.  Tex.  1011)  185  Fed.  003.  See 
also  cases  cited  under  sec.  56,  infray  p.  608. 

Seleotion  in  interest  of  bankrupt,  —  As  to 
the  availability  of  an  objection  that  the 
trustee  is  favorable  to,  or  chosen  in  the  in- 
terest of,  the  bankrupt,  see  the  annotation 
under  section  45,  infra,  p.  680. 

Effect  of  auhsequent  <illotoanoe  of  excluded 
claims,  —  Where  claims,  offered  for  proof 
and  allowance  at  a  meeting  of  creditors  of  a 
bankrupt,  which  are  excluded  from  voting  in 
the  election  of  the  trustee,  being  postponed  for 
future  consideration  or  disallowed,  are  after- 
wards allowed  on  hearing  or  on  appeal,  the 
court  may  set  aside  the  election,  and  order 
a  new  vote  to  be  taken,  if  it  is  made  to  ap- 
pear that  the  result  would  be  changed  by  al- 
lowing votes  to  be  cast  on  such  claims,  but 
not  otherwise.  In  re  Eagles,  (£.  D.  N.  C. 
1000)  00  Fed.  605. 

Votes  cast  on  improperly  procured  proxies. 
—  Creditors  represented  by  proxies  whose 
powers  of  attorney  do  not  lawfully  authorize 
them  to  participate  in  the  meeting,  because 
of  having  been  obtained  by  the  bankrupt  to 
be  voted  for  a  trustee  of  his  choice,  will  not 
be  counted  as  present  and  necessary  for  the 
choice  of  trustee.  In  re  McGill,  (C.  C.  A. 
6th  Cir.  1001)  106  Fed.  57,  5  Am.  Bankr. 
Rep.  155. 

Effect  of  failure  to  object  at  creditors' 
meeting,  —  An  objection  that  the  claim  of  a 
creditor  is  defective  in  that  it  was  veri- 
fied by  his  attorney  without  any  statement 
of  a  reason  therefor,  while  good  if  interposed 
at  the  creditors'  meetinff  before  the  vote 
was  taken  for  trustee,  when,  in  the  discre- 
tion of  the  referee,  it  could  have  been 
amended  in  time  to  permit  the  creditor  to 
vote,  is  unsustainable  when  not  interposed 
until  after  the  appointment  and  qualification 
of  the  trustee.  In  re  Stradley,  (N.  D.  Ala. 
1011)   187  Fed.  285. 

Vote  for  ineligible  person,  —  Votes  volun- 
tarily cast  for  a  trustee  by  creditors  of  a 
bankrupt,  acting  in  their  own  behalf,  can- 
not be  rejected  and  ignored  because  the  per- 
son voted  for  was  one  who  could  not  be  ap- 
proved by  the  court.    In  re  Machin,  (E.  B. 


Pa.  1004)  128  Fed.  315,  li  Am.  Bankr.  Rep. 
440. 

A  stockholder,  director,  or  employee  of.  a 
bankrupt  corporation,  if  also  a  creditor,  is 
entitled  to  vote  for  trustee.  In  re  Syracuse 
Paper,  etc.,  Co.,  (N.  D.  N.  Y.  1008)  164  Fed. 
275,  21  Am.  Bankr.  Rep.  174;  In  re  Day, 
(C.  C.  A.  2d  Cir.  1010)  178  Fed.  545,  24  Am. 
Bankr.  Rep.  252;  In  re  Stradley,  (N.  D.  Ala. 
1011)   187  Fed.  285. 

When  court  may  appoint  trustee.  —  Where 
the  creditors  fail  to  appoint  a  trustee  within  ' 
a  reasonable  time,  the  court  may  do  so,  un- 
der the  express  terms  of  the  statute.  In  re 
Kuffler,  (S.  D.  N.  Y.  1800)  07  Fed.  187,  3* 
Am.  Bankr.  Rep.  162;  In  re  Lewensohn,  (S. 
D.  N.  Y.  1800)  08  Fed.  576,  3  Am.  Bankr. 
Rep.  200;  In  re  Brooke,  (E.  D.  Pa.  1000) 
100  Fed.  432,  4  Am.  Bankr.  Rep.  50;  In  re 
Rwhards,  (N.  D.  N.  Y.  1900)  103  Fed.  840, 
4  Am.  Bankr.  Rep.  631;  In  re  Henschel,  (S. 
D.  N.  Y.  1001)  100  Fed.  861,  6  Am.  Bankr. 
Rep.  305,  (C.  C.  A.  2d  Cir.  1902)  113  Fed. 
443,  7  Am.  Bankr.  Rep.  662;  In  re  Machin, 
(E.  D.  Pa.  1004)  128  Fed.  315,  11  Am. 
Bankr.  Rep.  440,  distinguishing  In  re  Mc- 
Gill, (6th  Cir.  1001)  106  Fed.  57,  45  C.  C. 
A.  218;  In  re  Cohen,  (D.  C.  Mass.  1004)  131 
Fed.  301,  11  Am.  Bankr.  Rep.  439;  In  re  E. 
T.  Kenney  Co.,  (D.  C.  Ind.  1005)  136  Fed. 
451,  14  Am.  Bankr.  Rep.  611. 

Where  the  vote  results  in  a  failure  to 
select  a  trustee  by  the  requisite  number  of 
creditors  and  amount  of  claims,  and  no  re- 
quest for  a  second  election  is  made,  the  ref- 
eree is  authorized  to  make  the  selection 
himself.  In  re  Machin,  (E.  D.  Pa.  1004) 
128  Fed.  315,  11  Am.  Bankr.  Rep.  449,  dis- 
tinguishing In  re  McGill,  (6th  Cir.  1001) 
106  Fed.  57,  45  C.  C.  A.  218. 

When  the  creditors  in  attendance  cannot 
make  a  selection,  as  where  a  majority  in 
number  vote  for  one  person,  and  a  majority 
in  amount  for  another,  the  referee  may  ap- 
point the  person  favored  by  a  majority  of 
the  creditors.  In  re  Richards,  (N.  D.  N.  Y. 
1000)   103  Fed.  840,  4  Am.  Bankr.  Rep.  631. 

Where  validity  of  claims  could  not  be 
promptly  passed  upon,  —  Where,  at  the  first 
meeting  of  the  creditors  of  a  bankrupt,  the 
referee  found  it  impracticable  to  pass  on  the 
validity  of  the  claims  there  presented,  be- 
cause a  large  number  of  them  were  attacked 
by  other  creditors,  and  therefore  continued 
the  consideration  thereof,  it  was  held  that, 
it  being  impossible  to  select  a  trustee  in  the 
ordinary  manner,  it  was  proper  for  the  ref- 
eree to  appoint  one  of  his  own  selection.  In 
re  Cohen,  (D.  C.  Mass.  1004)  131  Fed.  301, 
11  Am.  Bankr.  Rep.  430. 

But  an  appointment  cannot  be  made  by 
the  court  unless  the  creditors  neglect  or  fail 
to  make  a  choice  upon  opportunity  afforded 
them,  when  practicable,  so  to  do.  In  re 
Lewensohn,  (S.  D.  N.  Y.  1800)  08  Fed.  576, 
3  Am.  Bankr.  Rep.  209;  In  re  Mackellar, 
(M.  D.  Pa.  1002)  116  Fed.  547,  8  Am.  Bankr. 
Rep.  660;  In  re  Hare,  (N.  D.  N.  Y.  1002) 
110  Fed.  246,  0  Am.  Bankr.  Rep.  520;  In  re 
Mangan,  (M.  D.  Pa.  1003)  133  Fed.  1000, 
13  Am.  Bankr.  Rep.  303;  In  re  Fisher,  (D. 
C.  N.  J.  1005)  135  Fed.  223,  14  Am.  Bankr. 
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Hep.  366;  ScoEeld  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1909)  174  Fed.  1,  23  Am.  Bankr.  Rep. 
259. 

Court  cannot  appoint  on  disapproval.  —  A 
referee  has  no  authority  to  appoint  merely 
beeauae  he  disapproves  the  appointment 
made  by  the  creditors;  but  in  such  case  an- 
other meeting  of  creditors  must  be  called  to 
make  the  appointment.  In  re  Mackellar,  (M. 
D.  Pa.  1902)  116  Fed.  647,  8  Am.  Bankr. 
Rep.  669;  Jn  re  Hare,  (N.  D.  N.  Y.  1902) 
119  Fed.  246,  9  Am.  Bankr.  Rep.  520;  In  re 
Mangan,  (M.  D.  Pa.  1903)  133  Fed.  1000,  13 
Am.  Bankr.  Rep.  303. 

Court  cannot  appoint  third  trustee,  where 
only  two  were  chosen  hy  creditors.  —  Where 
the  creditors  of  a  bankrupt  elected  two  trus- 
tees at  the  first  meeting,  instead  of  three, 
'the  referee  has  no  power  to  fill  the  vacancy 
in  the  ofSce  of  the  third  trustee,  unless  the 
creditors,  after  the  calling  of  another  meet- 
ing by  the  referee,  have  tnemselves  failed  to 
do  so.  In  re  Fisher,  (D.  C.  N.  J.  1965)  135 
Fed.  223,  14  Am.  Bankr.  Rep.  366. 

Irregular  appointment  hy  court  not  sub' 
ject  to  collateral  attack.  —  But  where  a  trus- 
tee in  bankruptcy  absconded,  and  was  re- 
moved, it  was  held  that  the  appointment  of 
a  new  trustee  by  the  court,  without  calling 
a  meeting  of  the  creditors  for  an  election, 
was  at  most  an  irregularity,  and  that  the 
legality  of  the  appointment  could  not  be 
questioned  collaterally.  Scofield  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1909)  174  Fed.  1,  23  Am. 
Bankr.  Rep.  259. 

Appointment  of  attorney  for  trustee. — 
The  general  rule  is  that  the  trustee  has  the 
right  to  select  his  own  attorney,  subject  only 
to  the  control  of  the  court.  In  re  Abram, 
(N.  D.  Cal.  1900)  103  Fed.  272;  ZnreRusch, 


(E.  D.  Wis.  1900)  105  Fed.  607,  5  Am. 
Bankr.  Rep.  665;  In  re  Baber,  (£.  D.  Tenn. 
1902)  119  Fed.  625,  9  Am.  Bankr.  Rep.  406; 
In  re  Columbia  Iron  Works,  (E.  D.  Mich. 
1904)  142  Fed.  234,  14  Am.  Bankr.  Rep.  526. 

Court  will  not  instruct  as  to  attorney's 
selection.  —  The  court  will  not  undertake  to 
give  any  direction  in  advance  to  a  trustee 
in  bankruptcy  in  the  matter  of  the  empkiy- 
mcnt  of  an  attorney;  the  trustee  must  exer- 
cise his  own  judgment,  in  the  first  inatanoe, 
as  to  the  necessity  for  such  employment.  In 
re  Abram,  (N.  D.  Cal.  1900)  103  Fed.  272. 

Error  to  allow  creditors  to  select  attorney 
for  trustee.  —  It  is  error  for  a  referee  in 
bankruptcy  to  permit  the  creditors  by  a  ma- 
jority vote  to  select  the  attorney  for  the 
trustee.  In  re  Columbia  Iron  Works,  (E. 
D.  Mich.  1904 )  142  Fed.  234,  14  Am.  Bankr. 
Rep.  526. 

Where  there  are  disc^greements  between 
factions  of  creditors  as  to  the  manner  of  ad- 
ministering a  bankrupt  estate,  the  court  will 
not  approve  the  selection  by  the  trustee  of 
an  attorney  who  also  represents  and  con- 
tinues to  act  for  certain  of  the  creditors. 
In  re  Columbia  Iron  Works,  (E.  D.  Mich. 
1904)   142  Fed.  234,  14  Am.  Bankr.  Rep.  526. 

But  it  has  been  held  that  the  creditors 
should  appoint  the  trustee's  attorney  in  the 
same  manner  as  the  trustee  himself  was 
chosen.  In  re  Little  River  Lumber  Co.,  (W. 
D.  Ark.  1900)  101  Fed.  558,  3  Am.  Bankr. 
Rep.  682;  Matter  of  Smith,  (N.  D.  N.  Y.) 
1  Am.  Bankr.  Rep.  37. 

And  in  In  re  Amett,  (W.  D.  Tenn.  1901) 
112  Fed.  770,  7  Am.  Bankr.  Rep.  522,  it  was 
held  that,  under  circumstances  warranting 
it,  the  court  will  appoint  counsel  to  act  for 
the  trustee. 


Sec.  45.  Qualifications  of  Trustees.  —  a  Trustees  may  be  \_(1898)  SO 
Stat.  L.  667.] 

(1)  llndividiuils.'\  individuals  who  are  respectively  competent  to  perform 
the  duties  of  that  office,  and  reside  or  have  an  office  in  the  judicial  district 
within  which  they  are  appointed,  or  [(1898)  SO  Stat.  L.  557.] 


Competency  of  tnutee.  —  A  trustee  should 
be  wholly  free  from  all  entangling  aJl lances 
or  associations  that  might  in  any  way  con- 
trol his  complete  independence  and  respon- 
sibility. In  re  Lewensohn,  (S.  D.  N.  Y. 
1899)  98  Fed.  576,  3  Am.  Bankr.  Rep.  299; 
In  re  Rekersdres,  (S.  D.  N.  Y.  1901)  108 
Fed.  206,  5  Am.  Bankr.  Rep.  811;  In  re 
Evans,  (E.  D.  N.  C.  1902)  116  Fed.  909,  8 
Am.  Bankr.  Rep.  730;  In  re  Gordon  Supply, 
etc.,  Co.,  (M.  D.  Pa.  1904)  129  Fed.  622,  12 
Am.  Bankr.  Rep.  94;  In  re  Mangan,  (M.  D. 
Pa.  1903)  133  Fed.  1000,  13  Am.  Bankr. 
Rep.  303;  In  re  Ketterer  Mfg.  Co.,  (M.  D. 
Pa.  1907)  155  Fed.  987,  19  Am.  Bankr.  Rep. 
646;  Matter  of  Smith,  (N.  D.  N.  Y.)  1  Am. 
Bankr.  Rep.  37. 

A  bankrupt  who  has  not  been  discharged 
is  not  a  proper  person  to  act  as  trustee  of 
the  estate  of  another  bankrupt.  In  the  Mat- 
ter of  Smith,  (N.  D.  N.  Y.)  1  Am.  Bankr. 
Rep.  37. 


Alien  may  be  trustee.  —  A  person  is  not 
disqualified  from  acting  as  a  trustee  in  bank- 
ruptcy because  he  is  an  alien,  if  he  is  com- 
petent to  perform  the  duties,  and  resides  or 
has  an  office  in  the  district,  and  is  duly 
chosen  by  the  creditors.  In  re  Coe,  (S.  D. 
N.  Y.  1907)  154  Fed.  162,  18  Am.  Bankr. 
Rep.  715. 

One  who  advised  commission  of  act  of 
bankruptcy  may  be  selected  as  trustee, '— 
The  fact  that  one  who  is  chosen  by  the  cred- 
itors as  a  trustee  in  bankruptcy  advised  the 
voluntary  assignment  under  the  state  law 
which  constituM  the  act  of  bankruptcy,  does 
not  render  him  incompetent  as  trustee.  In 
re  Blue  Ridge  Packing  Co.,  (M.  D.  Pa.  1903) 
125  Fed.  619,  11  Am.  Bankr.  Rep.  36. 

Mere  allegations  of  hostility  and  bias  tm- 
material.  —  When  one  of  the  bankrupt's  cred- 
itors has  been  chosen  as  trustee  by  tne  unan- 
imous vote  of  a  large  body  of  the  creditors 
present  at  the  meeting,  and  nothing  appears 
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to  impugn  his  competency  or  integrity,  his 
election  will  not  be  set  aside  by  the  court,  at 
the  instance  of  the  bankrupt,  on  allegations 
l^  the  latter  of  hostility  and  bias  against 
him  on  the  part  of  such  trustee,  especially 
where  such  animosity,  if  it  exists,  may  have 
been  caused  by  the  bankrupt's  own  fault, 
/n  re  Lewensohn,  (S.  D.  N.  Y.  18D9)  98  Fed. 
576,  3  Am.  Bankr.  Kep.  299. 

Stockholder  in  creditor  corporation,  —  It 
has  been  held  that  the  mere  fact  that  a  trus- 
tee is  a  stockholder  in  a  corporation  having 
a  claim  filed  amounting  to  nearly  one-half 
of  the  bankrupt's  entire  indebtedness,  and 
that  it  might  become  the  trustee's  duty  to 
move  to  have  such  claim  expunged  or  re- 
duced, did  not  render  such  trustee  ineligible 
to  act.  In  re  Lazoris,  (E.  D.  Wis.  1903) 
120  Fed.  715,  10  Am.  Bankr.  Rep.  31. 

Director  of  corporation  as  its  trustee,  — 
Where  three  trustees  were  elected  for  a  bank- 
rupt corooration,  it  has  been  held  that  it  is 
no  ground  of  objection  that  one  of  them  is  a 
director  of  such  corporation.  In  re  Syracuse 
Paper,  etc.,  Co.,  (N.  D.  N.  Y.  1908)  164  Fed. 
276,  21  Am.  Bankr.  Rep.  174. 

Btoekholder  and  attorney.  —  But  where  a 
trustee  chosen  to  administer  the  assets  of  a 
bankrupt  corporation,  by  a  majority  of  the 
creditors,  was  not  only  a  stockholder  in  the 
corporation,  but  had  been  closely  associated 
as  attorney  for  those  who  had  previously 
been  in  control,  and  whose  management  was 
not  only  the  subject  of  criticism  but  might 
call  for  action  on  the  part  of  the  trustee  to 
hold  them  personally  responsible,  such  trus- 
tee, though  unobjectionable  personally,  should 
not  be  permitted  to  act  over  the  objections 
of  a  minority.  In  re  Gordon  Supply,  etc.', 
Co.,  (M.  D.  Pa.  1904)  129  Fed.  622,  12  Am. 
Bankr.  Rep.  94. 

Where  an  attorney  accepts  the  office  of 
trustee,  he  surrenders  for  the  time  his  stand- 
ing in  the  court  of  bankruptcy  as  an  attorney 
for  creditors.  In  re  Evans,  (E.  D.  N.  C. 
1902)   116  Fed.  909,  8  Am.  Bankr.  Rep.  730. 

Trustee  chosen  in  interest  of  bankitipt. — 
The  decisions  are  unanimous  to  the  effect 
that  the  appointment  of  a  trustee  will  be 
disapproved  where  his  selection  was  brought 
about  by  the  bankrupt,  or  by  others  in  the 
interest  of  the  bankrupt.  In  re  Etheridge 
Furniture  Co.,  (D.  C.  Ky.  1899)  92  Fed. 
329,  1  Am.  Bankr.  Rep.  115;  Falter  v.  Rein- 
hard,  (S.  D.  Ohio  1900)  104  Fed.  292,  4  Am. 
Bankr.  Rep.  782;  In  re  McGill,  (6th  Cir. 
1901)  106  Fed.  67,  46  C.  C.  A.  218,  5  Am. 
Bankr.  Rep.   156;  In  re  Rekersdres,    (S.  D. 


N.  Y.  1901)  108  Fed.  206,  5  Am.  Bankr.  Rep. 
811;  In  re  ^en8chel,  (S.  D.  N.  Y.  1901)  109 
Fed.  861,  6  Am.  Bankr.  Rep.  305 ;  In  re  Day- 
ville  Woolen  Co.,  (P.  C.  Conn.  1902)  114 
Fed.  674,  8  Am.  Bankr.  Rep.  85 ;  In  re  Han- 
son,  (D.  C.  Minn.  1904)  156  Fed.  717,  19 
Am.  Bankr.  Rep.  235;  In  re  Day,  (S.  D.  N. 
Y.  1909)  174  Fed.  164,  23  Am.  Bankr.  Rep. 
56;  In  re  Van  De  Mark,  (W.  D.  N.  Y.  1910) 
175  Fed.  287,  23  Am.  Bankr.  Rep.  760;  In  re 
Sitting,  (N.  D.  N.  Y.  1910)  182  Fed.  917, 
25  Am.  Bankr.  Rep.  682;  Matter  of  Turner, 
(D.  C.  Mass.  1908)  20  Am.  Bankr.  Rep.  646. 

A  question  as  to  whether  there  is  any 
collusion  with  the  bankrupt  is  one  which 
should  be  definitely  disposed  of  before  the 
appointment;  and,  if  toere  appears  to  be 
reasonable  cause  to  believe  that  such  collu- 
sion exists,  the  referee  should  decline  to  re- 
ceive the  collusive  votes.  In  re  Dayville 
Woolen  Co.,  (D.  C.  Conn.  1902)  114  Fed. 
674,  8  Am.  Bankr.  Rep.  85. 

But  where  an  attorney's  retainer  for  a 
bankrupt  was  limited  to  the  filing  of  the 
bankrupt's  petition,  and  the  latter  paid  him 
no  fee,  it  was  held  that  the  attorney  was 
not  disqualified  to  accept  claims  from  cred- 
itors sent  to  him  thereafter  without  his  so- 
licitation or  the  procurement  of-  the  bank- 
rupt, and  to  vote  on  such  claims  for  the 
election  of  a  trustee.  In  re  Cooper,  (E,  D. 
Pa.  1905)  135  Fed.  196,  14  Am.  Bankr.  Rep. 
320. 

Friendly  trustee.  —  There  are  instances, 
however,  where  a  "  friendly  "  trustee  may  be 
chosen;  harmony  of  action  between  an  honest 
bankrupt  and  an  honest  trustee  tends  to 
promote  the  creditors'  interests,  and  there  is 
no  law  against  the  election  of  a  person  as 
trustee  merely  because  he  is  acceptable  to 
the  bankrupt.  Matter  of  Turner,  (D.  C. 
Mass.  1908)  20  Am.  Bankr.  Rep.  646. 

Trustee's  Residence.  —  The  phrase  "reside 
or  have  an  office  "  has  reference  to  the  actual 
presence  of  the  trustee  within  the  judicial 
district,  rather  than  a  legal  or  voting  resi- 
dence. In  re  Seider,  (E.  D.  N.  Y.  1908)  163 
Fed.  139,  20  Am.  Bankr.  Rep.  708. 

Residence  where  assets  are  situated  unnec- 
essary.—  Where  a  majority  of  the  creditors 
in  number  and  in  amount  of  claims  have 
voted  for  one  person  for  trustee,  the  referee 
is  not  justified  in  refusing  to  ratify  his  elec- 
tion solely  because  he  does  not  reside  in  the 
county  where  the  assets  are  situated,  and  in 
appointing  another  person  trustee.  In  re 
Jacobs,  (W.  D.  Pa.  1907)  154  Fed.  988,  18 
Am.  Bankr.  Rep.  728. 


(2)  \_Corporations.']  corporations  authorized  by  their  charters  or  by  law  to 
act  in  such  capacity  and  having  an  olKce  in  the  judicial  district  within  which 
they  are  appointed.  [(1898)  30  Stat  L.  557.] 

Sec.  46.  Death  ob  Removal  op  Trustees.  —  a  The  death  or  removal  of 
a  trustee  shall  not  abate  any  suit  or  proceeding  which  he  is  prosecuting  or 
defending  at  the  time  of  his  death  or  removal,  but  the  same  may  be  proceeded 
with  or  defended  by  his  joint  tnistee  or  successor  in  the  same  manner  as  though 
the  same  had  been  commenced  or  was  being  defended  by  such  joint  trustee  alone 
or  by  such  successor.  [(1898)  SO  Stat,  L.  557.] 
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Removml  of  tnutee.  —  Under  general  order 
No.  13,  the  power  to  remove  a  trustee  is 
vested  in  the  judge  only.  In  re  Hare,  (N.  D. 
N.  Y.  1902)  119  Fed.  246,  0  Am.  Bankr.  Rep. 
620;  In  re  Allen  B.  Wrisley  Co.,  (C.  C.  A. 
7th  Cir.  1904)  133  Fed.  388,  13  Am.  Bankr. 
Rep.  193;  In  re  E.  T.  Kenney  Co.,  (D.  C.  Ind. 
1905)   136  Fed.  451,  14  Am.  Bankr.  Rep.  611. 

Referee  cannot  remove  tmstee.  —  An  order 
of  the  referee  purporting  to  remove  a  trustee 
in  bankruptcy  is  void.  In  re  Berree,  (E.  D. 
Pa.  1911)   185  Fed.  224. 

Ground  for  remoYil.  —  The  joining  of  the 
trustee  with  the  bankrupt  to  effect  a  com- 
position to  the  detriment  of  creditors,  by 
means  of  false  representations  aa  to  the  as- 


sets, is  ground  for  the  trustee's  remoral.  In 
re  Allen  B.  Wrisley  Co.,  (C.  C.  A.  7th  Cir. 
1904)  133  Fed.  388,  13  Am.  Bankr.  Rep.  193. 
Cluuigt  of  reaMence  imnuteriaL  —  A  trus- 
tee in  bankruptcy,  who  at  the  time  of  his 
appointment  resided  in  the  district  of  his 
appointment,  and  who  then  had  and  still  has 
an  office  therein,  is  not  subject  to  removal 
because  he  has  changed  his  legal  residence  to 
another  district,  provided  that  such  change 
does  not  interfere  with  the  performance  of  his 
duties,  nor  render  it  difficult  for  persona  in- 
terested to  communicate  with  or  serve  notices 
upon  him.  In  re  Seider,  (£.  D.  N.  Y.  1908) 
163  Fed.  138,  20  Am.  Bankr.  Rep.  708. 


Sec.  47.  Dutibb  of  Tbustbes.  —  a  Trustees  shall  respectively  [{1898) 
SO  Stat.  L.  557.] 

(1)  ^Account  and  pay  over.']  aocoimt  for  and  pay  over  to  the  estates  under 
their  control  all  interest  received  by  them  upon  property  of  such  estates; 
\_(1898)  SO  Stat.  L.  557.] 

(2)  [RediLce  property  to  money  —  close  up  estate.]  collect  and  reduce  to 
money  the  property  of  the  estates  for  which  they  are  trustees,  under  the  direc- 
tion of  the  court,  and  close  up  the  estate  as  expeditiously  as  is  compatible  with 
the  best  interests  of  the  parties  in  interest ;  and  such  trustees,  as  to  all  property 
in  the  custody  or  coming  into  the  custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  thereon ;  and  also,  as  to  all  property  not 
in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  widi  all  the 
rights,  remedies,  and  powers  of  a  judgment  creditor  holding  an  execution  duly 
returned  unsatisfied;  [(Amended  1910)  86  Stat.  L.  8i0.] 


Crosa'Tcferenoes:    As  to 

Avoidance  of  preferences,  see  section  606, 

infra,  p.  739. 
Avoidance   of   fraudulent   transfers,   see 

sections  67e  and  70e;  see  also  section 

70a  (4). 
Jurisdiction   of  referee,  see   section  38a 

(3)   and    (4),  supra,  p.  659. 
Jurisdiction  as  to  adverse  claimants,  see 

section  23  a  and  5,  supra,  pp.  594,  595. 

The  terms  "property"  and  "estates'*  of 
bankrupts  are  used  in  section  47o  (2)  in 
the  broadest  sense,  and  are  intended  to  in- 
clude every  species  of  property,  not  legally 
exempt,  that  can  be  made  available  for  the 
benefit  of  creditors.  In  re  Baudouine,  (S.  D. 
N.  Y.  1899)  96  Fed.  536,  3  Am.  Bankr.  Rep. 
55. 

CoUection  and  rednction  of  asaets.  —  It  is 
mandatory  that  the  trustee  should,  as  expe- 
ditiously as  may  be  compatible  with  the  best 
interests  of  the  estate,  collect  and  reduce  to 
monev  all  the  assets  thereof,  in  accordance 
with  the  statutory  provision.  In  re  Bau- 
douine, (S.  D.  N.  Y.  1899)  96  Fed.  536,  3 
Am.  Bankr.  Rep.  55;  In  re  Baber,  (E.  D. 
Tenn.  1902)  119  Fed.  520,  9  Am.  Bankr.  Rep. 
406;  In  re  Mertens,  (N.  D.  N.  Y.  1904)  131 
Fed.  507,  12  Am.  Bankr.  Rep.  698;  In  re 
Reinboth.  (C.  C.  A.  2d  Cir.  1907)  157  Fed. 
672,  19  Am.  Bankr.  Rep.   15;   In  re  Hecox, 


(C.  C.  A.  8th  Cir.  1908)  164  Fed.  823,  21 
Am.  Bankr.  Rep.  314;  In  re  Hunger  Vehicle 
Tire  Co.,  (C.  C.  A.  2d  Cir.  1908)  168  Fed. 
910,  21  Am.  Bankr.  Rep.  396;  In  re  Eessler, 
(C.  C.  A.  2d  Cir.  1911)  186  Fed.  127. 

A  trustee  in  hamkruptey  is  bound  to  use 
due  diligence  to  get  in  the  assets  of  the  estate, 
and  may  be  charged  in  his  account  with  the 
value  of  assets  which  never  came  into  his 
posseasion  if  he  failed  in  his  duty ;  and  where 
a  prima  facie  case  of  negligence  is  shown,  the 
burden  rests  on  him  to  disprove  it.  In  re 
Reinboth,  (C.  C.  A.  2d  Cir.  1907)  157  Fed. 
672,  19  Am.  Bankr.  Rep.  15. 

A  bankrupt's  trustee,  representing  not  only 
the  bankrupt  but  the  general  creditors,  must 
realize  from  the  esta^  all  that  he  can  for 
distribution.  In  re  Kessler,  (C.  C.  A.  2d 
Cir.  1911)   186  Fed.  127. 

Assessment  of  stockholders.  —  A  court  of 
bankruptcy  has  power,  in  a  proper  case,  to 
order  an  assessment  on  the  stockholders  of  t 
bankrupt  corporation  for  unpaid  subscrip- 
tions, which  constitute  a  trust  fund  for  the 
benefit  of  its  general  creditors,  and  the  st/Kk- 
holders  are  not  necessary  parties  to  an  appU- 
cation  for  such  an  order.  In  re  Miller  Elec- 
trical  Maintenance  Co.,  (W.  D.  Pa.  1901) 
111  Fed.  515.  6  Am.  Bankr.  Rep.  701. 

Trustee's  right  to  coOect  assets.  —  Since 
the  amendment  of  1910  decisions  holding  that 
a  trustee  has  no  other  right  than  belonged  to 
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the  bankrupt  are  no  longer  controlling.  The 
trustee  now  has  all  the  rights,  remedies,  and 
powers  of  a  judgment  creditor  holding  an 
execution  returned  unsatisfied.  In  re  Gehris- 
Herbine  Co.,  (E.  D.  Pa.  1911)   188  Fed.  602. 

In  his  representative  capacity  a  bankrupt's 
trustee  may  assert  claims,  avoid  preferences, 
and  collect  assets  where  the  bankrupt,  if 
there  had  been  no  bankruptcy,  could  not  act. 
In  re  Kessler,  (C.  C.  A.  2d  Cir.  1911)  186 
Fed.  127. 

A  trustee  ia  not,  like  a  receiver,  a  mere 
caretaker  and  manager  of  the  estate  to  exe- 
cute the  orders  of  the  court  in  the  progress 
of  administration,  but  he  is  the  agent  of  the 
creditors,  selected  by  them  as  a  man  of  affairs 
to  conduct  the  business  of  collecting  the 
assets  and  distributing  the  proceeds  among 
the  creditors.  The  statute  invests  him  with 
the  title  of  the  bankrupt,  and  makes  him  not 
only  quasi  owner,  but  the  owner  pro  hao  of 
all  the  property  and  rights  of  action  belong- 
ing to  the  bankrupt.  The  management  of  the 
estate  is  committed  to  his  discretion,  and  he 
18  expected  to  exercise  his  powers  and  dis- 
charge his  duties  with  the  same  intelligence 
that  an  owner  would  do,  subject,  of  course, 
primarily,  to  the  supervision  of  the  creditors 
in  their  meeting  called  for  the  purpose,  and 
the  whole  administration  subject  to  the  su- 

S3rvision  of  the  court  of  bankruptcy.  In  re 
aber,  (E.  D.  Tenn.  1902)  119  Fed.  620,  9 
Am.  Bankr.  Rep.  406. 

Right  to  possession.  —  On  an  adjudication 
in  bankruptcy  the  trustee,  on  his  appoint- 
ment, is  entitled  to  the  possession  of  property 
of  the  bankrupt  in  the  possession  of  a  receiver 
appointed  by  a  state  court  within  four 
months;  and  if  such  right  is  not  recognized 
it  is  competent  for,  and  the  duty  of,  the 
bankniptey  court  to  enforce  it.  Hooks  r. 
Aldridge,  (C.  C.  A.  6th  Cir.  1906)  146  Fed. 
806,  16  Am.  Bankr.  Rep.  668;  In  re  Hecox, 
(C.  C.  A.  8th  Cir.  1908)  164  Fed.  823,  21  Am. 
Bankr.  Rep.  314. 

Right  to  auhrogation.  —  A  bankrupt's  trus- 
tee may  pay  out  of  the  funds  in  his  hands  a 
debt  secured  by  collateral  in  excess  of  the 
amount  thereof,  and  claim  subrogation  to  the 
rights  of  the  creditor,  for  the  benefit  of  the 
general  creditors.  In  re  Kessler,  (C.  C.  A. 
2d  Cir.  1911)  186  Fed.  127. 

A  trustee  in  bankruptcy  represents  only 
creditors  who  were  such  at  the  time  of  the 
filing  of  the  petition,  and  he  cannot  assert 
rights  as  the  representative  of  creditors  who 
were  parties  to  a  prior  composition  with  the 
bankrupt  which  they  have  not  sotight  to 
avoid.  Batehelder,  ete.,  Co.  r.  Whitmore, 
(C.  C.  A.  1st  Cir.  1903)  122  Fed.  365,  10  Am. 
Bankr.  Rep.  641. 

Actions  by  trustee.  —  Scope  of  treatment. 
—  In  the  performance  of  his  duties,  under 
section  47a  (2),  a  trustee  in  bankruptcy  has 
the  undoubted  right  to  bring  action  in  any 
suitable  form  for  the  purpose  of  recovering 
possession  of  the  property  of  the  bankrupt 
estate,  or,  as  expressed  in  the  Act,  for  the 
purpose  of  collecting  and  reducing  the  assets 
to  money.  This  subject  has  necessarily  been 
considered  under  several  sections  throughout 
the  statute,  and  it  would  serve  no  useful  pur- 


pose to  reiterate  here  such  matters  as  are 
fully  set  out  elsewhere;  thus  the  jurisdiction 
of  the  referee  to  make  an  order  to  turn  over 
property  to  the  trustee  in  bankruptcy  ha.^ 
been  considered  under  section  38a  (4),  and 
also  incidentally  under  section  236;  and  the 
right  to  enforce  such  an  order  by  proceedings 
for  contempt  has  been  treated  generally  under 
section  41a  ( 1 ) .  The  right  to  proceed  against 
adverse  claimants,  and  the  jurisdiction  of 
actions  of  that  character,  have  been  consid- 
ered under  section  235;  while  actions  in  the 
Circuit  Court  (now  the  District  Court),  by 
or  against  adverse  claimants,  have  been  con- 
sidered under  section  23a.  So,  also,  under 
section  606,  consideration  has  been  given  to 
actions  for  the  recovery  of  voidable  prefer- 
ences ;  and  the  right  of  the  trustee  to  recover 
property  transferred  in  fraud  of  creditors 
within  the  four-months  period  is  considered 
und^r  section  67e;  while  his  right  to  recover 
property  transferred  generally  in  fraud  of 
creditors  has  been  considered  under  section 
706,  and  the  trustee's  rights  generally,  as  the 
owner  of  the  property  of  the  bankrupt  estate, 
have  been  considered  under  the  various  sub- 
divisions of  section  70. 

Trustee's  duty  to  litigate  questions,  etc,  — 
In  In  re  Baird,  (E.  D.  Pa.  1902)  112  Fed. 
960,  7  Am.  Bankr.  Rep.  448,  McPherson,  J., 
said :  "  It  is  certeinly  not  the  duty  of  a  trus- 
tee to  litigate  every  question  that  may  be 
called  to  his  notice  by  the  creditors,  how- 
ever frivolous  or  apparently  lacking  in  sup- 
port it  may  be.  On  the  other  hand,  he  should 
not  be  permitted,  by  requiring  indemnity  in 
every  instance  against  the  coste  and  expenses 
of  a  suit,  to  cast  the  risk  of  controversy  upon 
the  particular  creditor  who  may  request  him 
to  undertake  it.  A  general  rule  upon  this 
subject  would  be  very  difficult  to  lay  down, 
and  I  shall  not  essay  the  enterprise.  It  may 
be  safely  said,  however,  that  if  a  trustee 
bears  in  mind  that  he  is  the  representetive 
of  the '  estate  considered  as  a  whole,  is 
bound  to  be  vigilant  and  attentive  in  ad- 
vancing its  interests,  and  is  under  obligation 
to  seek  to  carry  out  in  the  strictest  good 
faith  the  provisions  of  the  Bankrupt  Act 
where  they  seem  to  apply  nlainly  to  the  estate 
committed  to  his  charge,  he  is  not  likely  to 
go  far  wrong  in  doing,  or  in  refusing  to  do, 
what  may  be  asked  of  him  by  the  creditors. 
In  doubtful  cases  the  referee  and  the  court 
will  solve  his  perplexities." 

But  it  has  been  held  that  the  trustee  will 
not  be  permitted  to  seek  the  advice  of  the 
court  upon  a  mere  question  of  law  about 
which  he  should  have  consulted  an  attorney, 
or,  if  necessary,  tested  the  question  by  an 
action  at  law.  In  re  Baber,  (E.  D.  Tenn. 
1902)  119  Fed.  620,  9  Am.  Bankr.  Rep.  406. 

On  an  application  of  a  trustee  in  bank- 
ruptey  to  the  court  for  advice  as  to  whether 
he  should  file  a  petition  to  have  the  claim  of 
a  creditor  expunged  for  fraud,  the  referee 
has  no  authority  to  hear  and  determine  the 
subject-matter  of  such  petition  on  the  merite. 
In  re  Baber,  (E.  D.  Tenn.  1902)  119  Fed.  620, 
9  Am.  Bankr.  Rep.  406. 

Trustee  should  have  probable  cause  for 
action.  —  The  duty  of  the  trustee  to  insti* 
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tute  litigation  does  not  mean  that  he  should 
burden  the  assets  of  the  estate  with  costs  and 
expenses  arising  out  of  all  manner  of  ques- 
tions that  may  be  presented  for  litigation. 
Tliere  should  be  probable  cause  at  least  for 
b<'lipving  that  a  right  of  action  exists  before 
the  bankrupt  estate  is  so  burdened.  In  re 
Meadows,  (W.  D.  X.  Y.  1910)   181  Fed.  911. 

When  trustee  may  abandon  claima.  —  It  is 
not  the  privilege  of  a  trustee  in  bankruptcy 
to  use  the  estate  committed  to  his  charge  to 
settle  questions  of  law  which  may  arise;  and 
if  success  is  doubtful  in  case  of  a  claim 
alleged  to  be  due  the  estate,  and  the  result, 
if  successful,  will  not  enhance  the  value  of 
the  estate  after  paying  the  expense,  it  is  his 
duty  as  a  general  rule  to  abandon  the  claim, 
unless  nt  least  a  substantial  majority  of  the 
creditors  desire  the  litigation  to  proceed.  In 
re  Harper,  (N.  D.  N.  Y.  1910)  175  Fed.  412, 
23  Am.  Bankr.  Rep.  918. 

f!uit  a<fhin8t  corporation  of  which  trustee 
%B  director.  —  Where  one  of  three  trustees  of 
a  bankrupt  corporation  is  also  one  of  its 
directors,  nn  action  against  all  of  the  directors 
may  be  maintained  by  the  other  trustees.  In 
re  Syracuse  Paper,  etc.,  Co.,  (N.  D.  N.  Y. 
1908)  21  Am.  Bankr.  Hep.  174. 

Trustee  cannot  sue  on  agreement  with  state 
receiver.  —  A  bankrupt's  trustee  has  no  right 
to  sue  on  an  agreement  made  between  state 
receivers  of  the  bankrupt  and  one  of  its  cred- 
itors. Love  r.  Export  Storage  Co.,  (C.  C. 
A.  Gth  Cir.  1906)  143  Fed.  1,  16  Am.  Bankr. 
Rep.  171. 

//  the  trustee  has  an  adequate  remedy  at 
law,  a  bill  in  equity  cannot  be  maintained 
in  any  court.  Whatever  equitable  jurisdic- 
tion may  have  been  conferred  upon  the  Dis- 
trict Court  by  the  Bankruptcy  Act  is  con- 
fined to  controversies  relating  to  a  bankrupt 
estate.  Within  this  limited  area  whether  or 
not  a  bill  in  equity  may  be  maintained  must 
be  tested  by  the  ordinary  rules  that  govern 
bills  before  any  other  tribunal,  and  perhaps 
the  most  familiar  test  is  to  inquire  whether 
the  plaintiff  has  an  adequate  remedy  at  law. 
Sessler  v.  Nemcof,  (E.  D.  Pa.  1910)  183  Fed. 
666. 

Sales  of  property  —  Court  has  discretion- 
ary control  of  sales.  —  As  respects  trustees, 
and  their  proceedings  in  selling  the  property 
of  bankrupts,  section  47a  ( 2 )  vests  the  bank- 
ruptcy court  with  complete  discretionary 
power  of  control.  In  re  Benjamin,  (C.  C.  A. 
2d  Cir.  1905)  136  Fed.  175,  14  Am.  Bankr., 
Rep.  481.  And  see  also  the  annotation  under 
section  705. 

Court  may  entertain  proposition  to  pur- 
chase assets.  —  The  court  has  full  power  to 
entertain,  and  in  its  discretion  to  accept,  a 
proposition  to  buy  the  assets  of  the  estate; 
and  when  it  does  so  and  the  contract  raised 
by  such  judicial  determination  has  been  in 
part  executed,  but  not  wholly  so,  the  matter 
remains  in  process  of  administration  by  the 
court  of  bankruptcy,^  and  cannot  be  disturbed 
or  changed  without  seriously  impeding  the 
enforcement  of  the  act  interfering  with  the 
administration  of  the  estate.  In  such  case 
there  can  be  little  doubt  of  the  power  of  the 
court  to  restrain  by  Injunction  any  proceeding 


which  will  have  a  damaging  effect.     In  re 
Swofford  Bros.  Dry  Goods  Co.,   (W.  D.  Mo. 

1910)  ISO  Fed.  549. 

Sale  must  be  for  fair  consideration^  —  The 
trustee  has  no  power  or  authority  to  divest 
himself  of  title  to  any  portion  of  the  estate, 
except  for  full  and  fair  consideration.  In  re 
Kunn,  (S.  D.  6a.)  2  Am.  Bankr.  Rep.  664. 

May  sell  remainder  interest.  —  The  bank- 
ruptcy court  has  jurisdiction  to  sell  a  re- 
mainder interest  of  the  bankrupt  in  certain 
•  real  property,  and  pay  off^a  judgment  lien 
thereon  if  the  proceeds  be  sufficient  for  tiiat 
purpose,  in  order  to  preserve  the  equity  in  the 
property  for  the  general  creditors,  but  the 
judgment  lien  and  all  rights  accruing  there- 
from must  be  respected.  In  re  Arden,  (E.  D. 
N.  Y.  1911)   188  Fed.  475. 

Court  may  control  selection  of  auctioneer. 

—  In  the  exercise  of  the  direction  of  section 
47a  (2),  the  court  may,  if  it  sees  fit,  in  a 
particular  case,  disapprove  the  selection  of  an 
auctioneer  to  sell  the  property,  which  the 
trustee  has  made,  and  order  him  to  select 
another  designated  by  the  court.  And  it 
seems  that  the  court  may  make  orders  con- 
cerning the  selection  of  an  auctioneer  even 
before  the  appointment  of  one  by  the  trustee. 
In  re  Benjamin,  (C.  C.  A,  2d  Cir.  1905)  136 
Fed.  175,  14  Am.  Bankr.  Rep.  481. 

Court  may  compel  payment.  —  A  federal 
District  Court,  in  which  a  bankruptcy  pro- 
ceeding is  pending,  has  jurisdiction  to  compel 
the  payment  to  the  trustee  of  the  proceeds  of 
a  sale  of  the  bankrupt's  assets  by  virtue  of 
section  47a  (2).  Mason  i*.  Wolkowich,  (C.C. 
A.  1st  Cir.  1906)  150  Fed.  699,  17  Am.  Bankr. 
Rep.  714. 

Bankrupt  corporation  cannot  interfere  with 
purchaser  of  its  business,  good  wiU,  and  name, 

—  In  S.  F.  Myers  Co.  v.  futtle,  (S.  D.  N.  Y. 

1911)  188  Fed.  532,  it  appears  that  the  S.  P. 
Myers  Company,  doing  a  mail  order  jewelry 
business,  became  bankrupt,  and  its  assets.  In- 
cluding its   good   will   and   corporate  name, 
were  purchased  by  T.     Thereafter  the  sons 
of  Myers  formed  a  corporation  called  the  "  S. 
F.  Myers*  Sons  Company"  and  undertook  to 
carry  on  a  similar  business  at  the  same  place 
occupied  by  the  bankrupt  corporation.    This 
was  enjoined,  at  the  suit  of  T.,  and  the  new 
corporation  was  ordered  either  to  change  its 
name,   so   as   not  to   produce  confusion,  or 
change  its  place  of  business;   it  also  being 
enjoined  from  interfering  with  the  business 
carried  on  by  T.  under  the  name  of  the  old 
corporation.     And  it  was  held  that  the  old 
corporation,  having  obtained  a  discharge  in 
bankruptcy,  but  having  no  assets,  was  not 
entitled  to  enjoin  T.  from  continuing  to  use 
the  name  of  the  old  corporation;   but  such 
corporation  could  be  restrained  from  interfer- 
ing with  the  business  of  T.  which  he  was 
carrying  on  under  such  name. 

Xmstee  amenable  to  court.  — While  the 
Bankruptcy  Act  creates  the  office  of  trustee  in 
bankruptcy,  such  trustee  is  a  quasi  officer  of 
the  court  in  a  qtuilified  sense.  McLean  v. 
Mayo,  (E.  D.  N.  C.  1901)  118  Fed.  106,  7  Am. 
Bankr.  Rep.  115. 

A  trustee  in  bankruptcy  is  an  officer  of  the 
court,  and  as  such  is  subject  to  its  direction 
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by  prder  made  in  eummary  proceedingi,  is  all 
matterB  concemiug  mon^^  or  property  which 
may  have  come  into  his  possession  by  virtue 
of  his  office.  In  re  Howard,  (N.  D.  Cal. 
1904)  130  Fed.  1004,  12  Am.  Bankr.  Rep. 
462. 

Trustee  entitled  to  protection.  -—  The  bank- 
ruptcy court  will  protect  the  trustee  in  tho 
discharge  of  his  gu<Mt-official  duties.    McLean 


i\  Mayo,  (B.  D.  N.  C.  1901)  113  Fed.  106,  7 
Am.  Bankr.  Rep.  115. 

The  trustee  in  bankruptcy  is  not  liable  to 
an  action  in  the  state  court  as  for  trespass, 
trover,  or  conversion,  when  he  follows  the 
order  of  the  court  in  disposing  of  property 
in  its  possession.  In  re  Mertens,  (N.  V.  N. 
Y.  1904)  131  Fed.  507,  12  Am.  Bankr.  Rep. 
698. 


(3)   [Deposit  money. '^  deposit  all  money  received  by  them  in  one  of  the 
de8iguate4  depojiitories ;  [{1898)  SO  Stat.  L.  551. '\ 


Deposits.  —  It  is  the  duty  of  the  trustee 
to  deposit  all  funds  of  the  estate  in  a  desig- 
nated depository  to  the  credit  of  the  court  or 
judge,  designating  the  estate  to  which  they 
belong.  In  re  Cobb,  (E.  P.  N.  C.  1901)  112 
Fed.  655,  7  Am.  Bankr.  Rep.  202;  In  re  Garr, 
(E.  D.  N.  C.  1902)  117  Fed.  572, 9  Am.  Bankr. 
Rep.  58;  In  re  Hoyt,  (E.  D.  N.  C.  1903)  119 
Fed.  987,  9  Am.  Bankr.  Rep.  574;  In  re  Hoyt, 


(E.  D.  N.  C.  1004)  127  Fed.  968,  11  Am. 
Bankr.  Rep.  784 ;  Huttig  Mfg.  Co.  v.  Edwards, 
(C.  C.  A.  8th  Cir.  1008)  160  Fed.  619,  20 
Am.  Bankr.  Rep.  349. 

To  deposit  the  funds  of  a  bankrupt  estate 
in  any  bank  other  than  a  designated  deposi- 
tory renders  the  officers  making  such  deposit 
liable.  In  re  Hoyt,  (E.  D.  N.  C.  1903)  119 
Fed.  987,  9  Am.  Bankr.  Rep.  574. 


(4)   [Dishwrse  money.']  disburse  money  only  by  check  or  draft  on  the  de- 
positories in  which  it  has  been  deposited;  [(1898)  SO  Stai.  L.  567.] 


Disbnrstments.  —  Funds  can  only  be  paid 
out  on  checks  countersigned  by  the  judge,  or 
some  person  designated  by  him.  The  paying 
out  of  funds  in  any  other  manner  is  irregular. 
In  re  Rude,  (D.  C.  Ky.  1900)  101  Fed.  805, 
4  Am.  Bankr.  Rep.  319;  In  re  Cobb,  (E.  D. 
N.  C.  1901)  112  Fed.  655,  7  Am.  Bankr.  Rep. 
202;  In  re  Carr,  (E.  D.  N.  C.  1902)  116  Fed. 
556,  8  Am.  Bankr.  Rep.  635;  In  re  Hoyt,  (E. 
D.  N.  C.  1903)  119  Fed,  987,  9  Am.  Bankr. 
Rep.  674;  In  re  Hoyt,  (E.  D.  N.  C.  1904)  127 
Fed.  968,  11  Am.  Bankr.  Rep.  784:  In  re 
Nichols,  (N.  D.  N.  Y.  1909)  166  Fed.  608,  22 
Am.  Bankr.  Rep.  216. 

Payment  to  attorney  for  client,  —  Checks 
issued  by  a  trustee  in  payment  of  dividends, 
if  made  payable  to  attorneys,  should  desig- 
nate them  as  such,  and  they  must  also,  in 
compliance  with  the  rules,  state  the  account 
on  which  they  are  drawn,  to  constitute  proper 
vouchers  corresponding  with  the  dividend 
sheet.  In  re  Carr,  (E.  D.  N.  C.  1902)  116 
Fed.  566,  8  Am.  Bankr.  Rep.  635  (decided 
under  a  local  rule). 


Checks  must  correspond  with  dividend 
sheet.  —  Checks  payable  to  persons  whose 
names  do  not  appear  on  the  dividend  sheet, 
and  which  do  not  show  tlie  particular  claims 
covered  thereby,  or  the  authority  of  the 
payee  to  receive  them,  will  not  be  approved 
as  proper  vouchers.  In  re  Carr,  (E.  D.  N.  C. 
1902)  116  Fed.  556,  8  Am.  Bankr.  Rep.  635 
(decided  under  a  local  rule). 

Opportunity  for  appeal  should  be  given. — 
Trustees  in  bankruptcy  should  not  execute 
orders  of  referees  on  contested  claims  for  the 
payment  of  money  until  opportunity  for  ap- 
peal or  review  has  been  given.  In  re  Nichols, 
(N.  D.  N.  Y.  1909)  166  Fed.  603,  22  Am. 
Bankr.  Rep.  216. 

The  irregular  pa3nnent  of  funds,  under 
rule  10  of  the  District  Court  for  the  eastern 
district  of  North  Carolina,  subjects  both 
trustee  and  depository  to  liability  on  their 
bonds,  and  to  attachment  for  contempt.  In  re 
Cobb,  (E.  D.  N.  C.  1901)  112  Fed.  655,  7  Am. 
Bankr.  Rep.  202;  In  re  Hoyt,  (E.  D.  N.  C. 
1904)  127  Fed.  968,  U  Am.  Bankr.  Rep.  784. 


(5)  [Furnish  information.]  fiiruisb  such  information  concerning  the 
estates  of  which  they  are  trustees  and  their  administration  as  may  be  requested 
by  parties  in  interest;  [(1898)  SO  Stat.  L.  557.] 


Information  concerning  the  estate  must  be 
furnished  by  the  trustee  to  all  parties  in 
interest.  In  re  Saur,  (S.  D.  N.  Y.  1903)  122 
Fed.  101,  10  Am.  Bankr.  Rep.  358. 


A  creditor^  is  a  '^  party  in  interest/'  within 
section  47(^  (5),  even  though  he  has  not 
formally  proved  his  claim.  In  re  Samuel- 
sohn,  (W.  D.  N.  Y.  1909)  174  Fed.  911,  23 
Am.  Bankr.  Hep.  528. 


(6)  [Keep  accounts.]  keep  regular  accounts  showing  all  amounts  received 
and  from  what  sources  and  all  amounts  expended  and  on  what  accounts; 
1(1898)  SO  Stat.  L.  667.] 
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(7)  {Make  detailed  statement^]  lay  before  the  final  meeting  of  the  credit^Ms 
detailed  statements  of  the  administration  of  the  estates;  [^{^1898)  SO  Stat.  L. 
557.] 

(8)  [Make  final  reports,']  make  final  reports  and  file  final  accounts  with 
the  courts  fifteen  davs  before  the  days  fixed  for  the  final  meetings  of  the  cred- 
itors; [{1898)  SO  Stat.  L.  557. ] 

The  duty  to  file  final  accounts  will  be  enforced  by  the  court  when  necessary.  CConiier 
i*.  Sunseri,  26  Am.  Bankr.  Rep.  1. 

(9)  [Pay  dividends.]  pay  dividends  within  ten  days  after  they  are  declared 
by  the  referees.;  1(1898)  SO  Stat.  L.  557.] 

(10)  [RepoH  condition  of  estate.]  report  to  the  courts,  in  writing,  the  con- 
dition of  the  estates  and  the  amounts  of  money  on  hand,  and  such  other  details 
as  may  be  required  by  the  courts,  within  the  first  month  after  their  appoint- 
ment and  every  two  months  thereafter,  unless  otherwise  ordered  by  the  courts ; 
and  1(1898)  SO  Stat.  L.  557.] 

(11)  \_Set  apart  exemptions.]  set  apart  the  bankrupt's  exemptions  and 
report  the  items  and  estimated  value  thereof  to  the  court  as  soon  as  practicable 
after  their  appointment  1(1898)  SO  Stat.  L.  557.] 


Cross-reference:    As  to 

Exemptions  generally,  see  section  6,  «tf- 
pray  p.  508. 

Setting  apart  exemptions.  —  The  trustee 
is  bound,  as  soon  as  he  conveniently  can,  to 
set  apart  the  bankrupt's  exemptions,  and  to 
report  the  items  and  value  thereof  to  the  court. 
In  re  Camp,   (N.  D.  Ga.  1899)   91  Fed.  745, 

1  Am.  Bankr.  Rep.  165;  In  re  Richard,  (E. 
D.  N.  C.  1899)  94  Fed.  633,  2  Am.  Bankr. 
Rep.  506;  In  re  Grimes,  (W.  D.  N.  C.  1899) 
96  Fed.  529,  2  Am.  Bankr.  Rep.  160;  In  re 
McBryde,    (E.  D.  N.  C.   1899)    99  Fed.  686, 

3  Am.  Bankr.  Rep.  729;  In  re  Brown,   (W. 
D.   Pa.    1899)    100  Fed.   441,  4  Am.   Bankr. 
Rep.    46;    In  re   Lynch,    (S.    D.    Ga.    1900) 
101   Fed.   579,  4  Am.   Bankr.   Rep.  263;   In 
re  Hatch,    (S.   D.   la.   1900)    102   Fed.   280, 

4  Am.  Bankr.  Rep.  349;  In  re  Park,  (W. 
D.  Ark.  1900)  102  Fed.  602,  4  Am. 
Bankr.  Rep.  432;  In  re  White,  (D.  C. 
Vt.  1900)  103  Fed.  774,  4  Am.  Bankr.  Rep. 
613;  In  re  Oderkirk,  (D.  C.  Vt.  1900)  103 
Fed.  779,  4  Am.  Bankr.  Rep.  617;  In  re 
Osborn,    (W.  D,  N.  Y.   1900)    104  Fed.  780, 

5  Am.  Bankr.  Rep.  Ill;  In  re  Gordon,  (D. 
C.  Vt.  1902)  115  Fed.  445,  8  Am.  Bankr. 
Rep.  256;  In  re  Reese,  (N.  D.  Ala.  1902) 
115  Fed.  993,  8  Am.  Bankr.  Rep.  411;  In  re 
Campbell,  (W.  D.  Va.  1903)  124  Fed.  417, 
10  Am.  Bankr.  Rep.  723;  In  re  MacKissic, 
(E.  D.  Pa.  1909)  171  Fed.  259,  22  Am. 
Bankr.  Rep.  817;  In  re  Soper,  (D.  C.  Neb. 
1909)  173  Fed.  116,  22  Am.  Bankr.  Rep.  868; 
In  re  Wishnefsky,  (D.  C.  N.  J.  1910)  181 
Fed.  896;  In  re  Maynard,  (N.  D.  Ga.  1910) 
183  Fed.  823;  In  re  Nunn,  (S.  D.  Ga.  1899) 

2  Am.  Bankr.  Rep.  664;  Bell  r.  Dawson  Gro- 
cery Co.,  (Ga.  1904)  12  Am.  Bankr.  Rep. 
159;  Matter  of  Amos,  (S.  D.  Ga.  1908)  19 
Am.   Bankr.    Rep.    804;    Matter   of   Cotton, 


(S.  D.  Ga.  1909)  23  Am.  Bankr.  Rep.  586; 
In  re  Cotton,  25  Am.  Bankr.  Rep.  532. 

General  order  No.  17  prescribes  the  pro- 
cedure to  be  pursued  by  the  trustee  in  set- 
ting apart  exempt  property,  and  the  time 
and  manner  in  which  exceptions  may  be 
taken  to  his  report.  In  re  Smith,  (W.  D. 
Tex.  1899)  93  Fed.  791,  2  Am.  Bankr.  Rep. 
190. 

Proviaiona  as  to  exemptions  are  manda- 
tory, —  The  provisions  of  the  bankruptcy  law 
requiring  the  trustee  to  set  apart  the  bank- 
rupt's exemptions,  and  report  the  items  and 
estimated  value  thereof  to  the  court,  are 
mandatory,  and  these  duties  cannot  be  per- 
formed by  any  one  else.  In  re  Grimes,  <W. 
D.  N.  C.  1899)  96  Fed.  529,  2  Am.  Bankr. 
Rep.  160. 

A  payment  to  a  bankrupt  by  his  trustee  of 
a  sum  claimed  as  an  exemption,  from  the 
funds  of  the  estate,  will  not  be  allowed  on 
settlement  of  the  estate,  where  it  does  not 
appear  that  the  exeiaption  was  set  aside  by 
the  trustee  as  required  by  the  Bankruptey 
Act.  In  re  Hoyt,  (E.  D.  N.  C.  1903)  119 
Fed.  987,  9  Am.  Bankr.  Rep.  574. 

Trustee  acts  ministerially.  —  In  setting 
apart  the  property  claimed  by  a  bankrupt  as 
exempt,  after  its  appraisal,  the  trustee  acts 
ministerially.  In  re  Campbell,  (W.  D.  Va. 
1903)   124  Fed.  417,  10  Am.  Bankr.  Rep.  723. 

Exemption  should  he  set  aside  promptly,  — 
It  is  the  duty  of  the  trustee  to  set  apart  the 
bankrupt's  exemptions  as  soon  as  practicable 
after  his  appointment,  without  waiting  until 
such  exemptipi(6  shall  have  been  allowed  and 
set  apart  1)y  state  officers  according  to  the 
procedure  prescribed  by  the  laws  of  the  state. 
In  re  Camp,  (N.  D.  Ga.  1899)  91  Fed.  746. 
1  Am.  Bankr.  Rep.  165. 

Trustee  not  entitled  to  indenmity  bond, — 
A  trustee  in  bankruptcy  has  no  right  to'de- 
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mand  from  the  bankrupt,  as  a  condition  upon 
his  delivery  to  him  of  the  property  claimed 
as  exempt  and  appraised  for  that  purpose,  a 
bond  of  indemnity.  In  re  Brown,  (W.  D. 
Pa.  1809)  100  Fed.  441,  4  Am.  Bankr.  Rep. 
46. 

Trustee  should  deliver  posseeeion  to  bank' 
rupt,  in  dbeenoe  of  objection.  —  It  is  the 
duty  of  a  trustee  in  bankruptcy,  who  has. set 
apart  for  the  bankrupt  the  personal  property 
selected  by  him  as  exempt,  pursuant  to  an 
order  of  the  referee,  and  reported  the  same, 
to  which  report  no  exception  was  taken,  to 
deliver  possession  of  such  property  to  the 
bankrupt.  In  re  Soper,  (D.  C.  Neb.  1909) 
173  Fed.  116,  22  Am.  Bankr.  Rep.  868. 

Allowing  exemption  prior  to  appointment 
of  trustee.  —  The  determination  of  a  bank- 
rupt's claim  to  a  homestead  exemption  by 
the  referee  before  the  appointment  of  a  trus- 
tee, although  informal,  and  not  in  accord- 
ance with  the  regular  course  of  procedure, 
may  be  sanctioned  by  the  court  in  the  exer- 
cise of  its  equity  powers,  where  it  appears 
that  the  bankrupt  has  no  property  except 
that  involved  in  the  claim;  so  that,  if  the 
exemption  should  be  allowed,  there  would  be 
no  occasion  for  the  appointment  of  a  trus- 
tee. In  re  Allen,  (W.  D.  Va.  1904)  134  Fed. 
620,  13  Am.  Bankr.  Rep.  618. 

Exemption  from  proceeds  of  sale,  —  Where 
property  claimed  by  a  bankrupt  as  exempt 
has  been  sold  by  the  trustee,  the  exemption 
should  be  set  apart  out  of  the  proceeds  of 
the  sale.  In  re  Park,  (W.  D.  Ark.  1900)  102 
Fed.  602,  4  Am.  Bankr.  Rep.  432. 

Exemption  in  lands  without  jurisdiction. 
—  A  court  of  bankruptcy  is  without  juris- 
diction to  allot  to  a  bankrupt,  domiciled 
within  its  district,  a  homestead  in  lands 
situated  in  another  district.  In  re  Owings, 
(E.  D.  N.  C.  1905)  140  Fed.  739,  15  Am. 
Bankr.  Rep.  472. 

Trustee's  action  not  final,  —  While  it  is 
tlie  duty  of  the  trustee  to  set  apart  the  ex- 
emption of  the  bankrupt,  his  action  is  not 
final,  but  the  courts  of  bsinkruptcy  are  ex- 
pressly given  jurisdiction  by  section  2  (11) 
to  determine  all  claims  to  exemptions.  In  re 
White,  (D.  C.  Vt.  1900)  103  Fed.  774,  4  Am. 
Bankr.  Rep.  613. 

The  fact  that  a  bankrupt  accepted  the 
benefit  of  an  order  of  a  referee  allowing  him 
certain  personal  property  exemptions  does 
not  preclude  him  from  appealing  from  a  part 
of  toe  same  order  relating  to  his  homestead 
exemption.  In  re  Letson,  (C.  C.  A.  8th  Cir. 
1907)    157  Fed.  78,  19  Am.  Bankr.  Rep.  606. 

The  trustee  has  the  right  to  refuse  to  set 
apart  the  exemptions  claimed  in  the  bank- 
rupt's schedules,  where  the  bankrupt  is  not 
entitled  to  them,  even  if  the  claim  is  correct 
in  form.  In  re  Ellis,  (N.  D.  Ohio  1903)  10 
Am.  Bankr.  Rep.  754. 

But  it  must  be  for  some  gross  fault  that  a 
claim  to  exemption  should  'be  disallowed.  In 
re  Tollett,  (6th  Cir.  1901)  106  Fed.  866,  46 
C.  C.  A.  11,  54  L.  R.  A.  222,  6  Am.  Bankr. 
Rep.  404;  In  re  Falconer,  (8th  Cir.  1901) 
110  Fed.  Ill,  49  C.  C.  A.  50,  6  Am.  Bankr. 
Rep.  557 ;  Burke  r.  Guarantee  Title,  etc.,  Co., 
(3d  Cir.  1905)  134  Fed.  562,  67  C.  C.  A.  486, 


14  Am.  Bankr.  Rep.  31;  In  re  Irwin,  (W.  D. 
Pa.  1909)   177  Fed.  284,  22  Am.  Bankr.  Rep. 
165,  reversing   (C.  C.  A.  3d  Cir.   1909)    174 
Fed.  642,  23  Am.  Bankr.  Rep.  487. 
£ffect  of  setting  apart  of  exempt  property 

—  Jurisdiction   of   bankruptcy  court   ceases, 

—  When  the  exempted  property  has  been  duly 
set  apart  to  the  bankrupt  by  the  trustee,  in 
accordance  with  the  statutory  mandate,  the 
jurisdiction  of  the  bankruptcy  court  there- 
over ceases.     In  re  Grimes,    (W.   D.   N.   C. 

1899)  96  Fed.  529,  2  Am.  Bankr.  Rep.  160; 
In  re  Hatch,  (S.  D.  la.  1900)  102  Fed.  280, 
4  Am.  Bankr.  Rep.  349;  In  re  Gordon,  (D. 
C.  Vt.  1902)  115  Fed.  445,  8  Am.  Bankr. 
Rep.  255;  In  re  Reese,  (N.  D.  Ala.  1902) 
115  Fed.  993,  8  Am.  Bankr.  Rep.  411. 

Exemption  cannot  be  restored  to  former 
status.  —  After  exempt  property  has  been  set 
aside,  the  court  of  bankruptcy  will  not,  on 
the  petition  of  a  creditor  claiming  a  lien  on 
such  property  by  virtue  of  a  chattel  mort- 
gage, order  the  bankrupt  to  restore  the  prop- 
erty to  the  trustee,  in  order  that  it  may  be 
sold  by  the  latter  for  the  benefit  of  the  mort- 

fagee.  In  re  Hatch,  (S.  D.  la.  1900)  102 
ed.  280,  4  Am.  Bankr.  Rep.  349. 
The  trustee  cannot  administer  on  exempt 
property;  nor  can  he  determine  the  rights  of 
creditors  asserting  waivers  against  .it.  After 
it  has  been  set  apart  he  loses  all  power  and 
control  over  it.  Bell  v.  Dawson  Grocery  Co., 
(Ga.  1904)   12  Am.  Bankr.  Rep.  159. 

General  creditor's  interest  ceases  on  set- 
ting apart  of  exemptions.  —  Where  property 
claimed  by  a  bankrupt  as  exempt  has  been 
set  apart  and  delivered  to  him  by  the  trus- 
tee, it  passes  out  of  the  possession  and  con- 
trol of  the  court  of  bankruptcy,  and  the 
trustee  has  no  right  or  title  thereto,  nor  the 
general  creditors  any  interest  or  equity  in 
such    property.      In   re   Hatch,    (S.    D.    la. 

1900)  102  Fed.  280,  4  Am.  Bankr.  Rep.  349. 
Rights  of  lienholder.  —  Setting  aside  prop- 
erty as  exempt  does  not  affect  the  rights  of 
a  lienholder,  nor  does  it  in  any  wise  prevent 
a  creditor,  whose  claim  is  not  avoided  by  the 
discharge  in  bankruptcy,  from  proceeding 
against  the  property  in  the  hands  of  the 
bankrupt,  just  as  though  he  had  not  been 
adjudged  a  bankrupt.  In  re  Hartsell,  (N. 
B.  Ala.  1905)  140  Fed.  30,  15  Am.  Bankr. 
Rep.  177. 

Enforcement  of  claim  agamst  exemption. 

—  Where  a  trustee  in  bankruptcy  retains  out 
of  the  proceeds  of  the  sale  of  the  bankrupt's 
property  a  certain  sum  for  the  benefit  of 
any  liens  or  claims  that  might  be  established 
affainst  the  nroperty,  a  state  court  has  juris- 
diction to  hear  and  determine  an  action 
brought  against  such  trustee  to  enforce  a 
chattel  mortgage  executed  by  the  bankrupt, 
and  to  recover  the  amount  due  on  a  note 
which  the  mortgage  was  given  to  secure,  if 
the  bankruptcy  court  does  not  enjoin  the 
prosecution  of  such  action.  Skilton  v.  Cod- 
ington, (1906)  15  Am.  Bankr.  Rep.  810,  185 
N.  Y.  80,  77  N.  E.  790. 

Estlmatiiig  value  of  exemption.  —  The 
bankrupt  may  make  his  claim  for  exemp- 
tions, but  the  trustee  must  set  it  apart  and 
estimate  its  value.     In  re  Osborn,    (W.  D. 
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N.  Y.  1900)  104  Fed.  780,  5  Am.  Bankr. 
Rep.  Ill;  In  re  Maiming,  (B.  D.  Pa.  1902) 
112  Fed.  948,  7  Am.  Bankr.  Rep.  571. 

Valuation  ^y  sale,  —  It  has  been  held  that 
a  practical  method  for  the  determination  of 
disputes  arising  from  the  valuation  of  prop- 
erty claimed  to  be  exempt  is  to  order  the 
property  in  question  sold,  the  trustee  to  set 
apart  to  the  bankrupt  the  proceeds  to  the 
extent  of  the  amount  allowed  as  exemption 
by  the  state  laws.  In  re  Lynch,  (S.  D.  Ga. 
1900)  101  Fed.  670,  4  Am.  Bankr.  Rep.  263. 
See,  also.  In  re  Richard,   (£.  D.  N.  C.  1899) 

04  Fed.  633,  2  Am.  Bankr.  Rep.  506;  In  re 
Osborn,    (W.  D.  N.  Y.  1900)    104  Fed.  780, 

5  Am.  Bankr.  Rep.  111. 

Where  a  trustee  finds  the  homestead  prop- 
erty of  the  bankrupt,  which  exceeds  in  value 
the  homestead  exemption,  indivisible,  he  may 
apply  to  the  referee  for  an  order  of  sale. 
In  re  Oderkirk,  (D.  C.  Vt  1900)  103  Fed. 
779,  4  Am.  Bankr.  Rep.  617. 

Affreemeni  as  to  conoltisiveneei  of  ap- 
praisal.  —  An  agreement  between  a  bank- 
rupt and  his  creditors  that  the  exemptions 
shall  be  valued  and  allotted  by  three  ap- 
praisers, whose  decision  shall  be  final  ancf 
not  subject  to  exception,  is  void;  and  an 
order  made  by  the  referee,  by  consent  of 
parties  in  the  terms  of  such  agreement,  will 
be  set  aside.  In  re  Grimes,  (W.  D.  N. 
C.  1899)  06  Fed.  629,  2  Am.  Bankr.  Rep. 
730. 

Revaluation  tciU  he  directed  token  neoee- 
eary.  —  Where  a  trustee  in  bankruptcy,  in 
setting  apart  to  the  bankrupt  the  property 
claimed  as  his  homestead,  has  adopted  the 
value  placed  upon  it  by  appraisers  fifteen 
years  before,  when  it  was  allotted  to  the 
bankrupt  as  a  homestead  under  process  of  a 
state  court,  but  it  appears  that  the  property 
has  since  increased  in  value  beyond  the 
amount  allowed  as  exempt  by  the  laws  of 
the  state,  the  court  of  bankruptcy  will  direct 
the  trustee  to  revalue  the  property,  and  set 
apart  to  the  bankrupt  so  much  thereof  as 
shall  not  exceed  in  value  the  amount  so  al- 
lowed. In  re  McBryde,  {E.  D.  N.  C.  1899) 
99  Fed.  686,  3  Am.  Bankr.  Rep.  729. 

Deduction  from  amount  allowed  as  exempt 
-^  Where  property  is  sold  at  hankrupt's  re- 
quest. ' —  Where  personal  property  which  the 
bankrupts  were  entitled  to  claim  as  exempt 
was  sold  at  the  bankrupt's  request  that  cash 
be  allowed  them  instead  of  the  property,  the 
bankrupts  should  be  charged  with  their  per- 
centage of  the  difference  between  the  proceeds 
of  the  property  and  its  appraised  value,  as 
against  the  amount  of  their  exemptions.  In 
re  Ansley,  (E.  D.  N.  C.  1907)  153  Fed.  983, 
18  Am.  Bankr.  Rep.  457. 

Storage  charge  deducted^  —  It  has  been 
held  that  if  the  trustee  has  no  cash  in  hand 
with  which  to  pay  storage  charges  to  a  land- 
lord whose  property  he  has  occupied  for  the 
storage  of  the  bankrupt's  goods,  he  may  be 
ordered  to  sell  sufficient  personal  property 
for  that  purpose;  and  this  "will  take  preced- 
ence of  the  bankrupt's  claim  to  have  his 
^cemptions  set  apart  out  of  such  personalty. 
In  re  Grimes,  (W.  D.  N.  C.  1899)  96  Fed. 
529,  2  Am.  Bankr.  Rep.  730. 


Fees  of  court  officers.  —  The  exemptions 
allowed  by  the  statute  were  not  intended  to 
exonerate  the  bankrupt  from  the  payment  of 
the  fees  provided  for  the  court  officers.  In  re 
Hines,  (S.  D.  W.  Va.  1902)  U7  Fed.  7W, 
9  Am.  Bankr.  Rep.  27. 

Where  the  bankrupts  converted  a  sum  of 
money  which  was  derived  from  the  sale  of 
goods  between  the  time  of  the  filing  of  the 
petition  for  adjudication  and  the  time  when 
the  property  was  taken  into  custody  by  the 
deputy  marshal,  it  was  held  that  such  sum 
should  be  deducted  from  the  bankrupts'  ex- 
emptions. In  re  Ansley,  (£.  D.  N.  C.  1907) 
153  Fed.  983,  18  Am.  Bankr.  Rep.  457. 

And  where  the  hankrupis  failed  to  make  a 
full  disclosure  of  their  personal  property, 
but  the  amount  of  the  concealment  could  not 
be  ascertained,  it  was  held  that  the  trustee 
should  not  allow  their  personal  property  ex- 
emptions until  all  of  the  personal  property 
had  been  accounted  for,  except  on  the  orders 
of  the  court.  In  re  Ansley,  (E.  D.  N.  C. 
1907)   153  Fed.  983,  18  Am.  Bankr.  Rep.  457. 

The  court  cannot  order  a  trustee  in  bank- 
ruptcy to  pay  rent,  overdue  at  the  time  of 
the  adjudication,  out  of  the  property  to  be 
set  apart  to  the  bankrupt  as  exempt,  al- 
though the  bankrupt  had  so  agreed  with  the 
landlord  before  the  commencement  of  the 
proceedings.  In  re  Grimes,  (W.  D.  N.  G. 
1899)  96  Fed.  529,  2  Am.  Bankr.  Rep.  730. 

Costs  and  eispenses.  —  In  In  re  Le  Vay,  (M. 
D.  Pa.  1903)  125  Fed.  990,  11  Am.  Bankr. 
Rep.  114,  it  was  held  that  where  the  bank- 
rupt has  properly  claimed  his  exemption,  it 
cannot  be  diminished  by,  or  put  aside  in 
favor  of,  the  costs  and  expenses  made  in  the 
proceedings,  even  where  these  have  been  in- 
curred in  steps  taken  to  preserve  the  prop- 
erty, as  by  a  sale  of  it  by  a  receiver  as 
perishable. 

Objections  to  trustee's  report  —  Any  cred- 
itor may  abject  to  the  report  of  the  trustee 
as  to  the  bankrupt's  exemptions,  with  re- 
spect to  either  their  allowance,  valuation,  or 
other  matter  affecting  the  creditor's  interest 
In  re  Campbell,  (W.  D.  Va.  1903)  124  Fed. 
417,  10  Am.  Bankr.  Rep.  723;  Matte*  of 
Amos,  (S.  D.  Ga.  1908)  19  Am.  Bankr.  Rep. 
804;  Matter  of  Cotton,  (S.  D.  Ga.  1909)  23 
Am.  Bankr.  Rep.  586;  In  re  Cotton,  25  Am. 
Bankr.  Rep.  632. 

The  bankrupt  may  also  except  to  tlie  trus- 
tee's report  on  exemptions.  In  re  Ellis,  (N. 
D.  Ohio  1903)   10  Am.  Bankr.  Rep.  754. 

Issue  arises  when  report  is  filed,  —  No 
issue  as  to  the  bankrupt's  right  to  the  ex- 
emption arises  until  the  trustee's  report  is 
filed;  issue  may  then  be  taken  by  exceptions 
thereto  which  cast  the  burden  of  proving  all 
facts  essential  to  the  right  upon  the  bank- 
rupt. In  re  Campbell,  (W.  D.  Va.  1903)  124 
Fed.  417,  10  Am.  Bankr.  Rep.  723. 

The  question  of  the  status  of  a  particular 
chattel  claimed  by  the  bankrupt  as  exempt, 
and  by  a  creditor  as  assets  of  the  estate* 
cannot  properly  come  before  the  court  for 
determination  until  a  trustee  has  been  ap- 
pointed and  has  made  his  report  of  the 
articles  set  apart  by  him  as  exempt.  Excep- 
tions to  the  trustee's  action  msiy  tttea  be 
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heard  by  the  referee,  and  certified  by  him  to 
the  judge  for  final  determination.  In  re 
Smith,  (W.  D.  Tex.  1899)  93  Fed.  791,  2 
Am.  Bankr.  Kep.  190. 

Process  unnecessary,  —  A  creditor  is  not 
precluded  from  objecting  to  the  allowance  of 
exemption  to  a  bankrupt  because  he  is  not 
armed  with  process;  the  bankruptcy  proceed*^ 
ings  themselves  being  in  effect  a  seiEure  of 
all  the  debtor's  property.  In  re  Campbell, 
(W.  D.  Va.  1903)  124  Fed.  417,  10  Am. 
Bankr.  Rep.  723. 

Verification  of  objections,  —  While  an  ex- 
ception to  the  report  of  a  trustee  setting 
apart  the  bajikrupt's  exemptions  is  in  some 
sense  a  pleading  in  that  it  makes  an  issue, 
it  is  doubtful  if  it  need  be  verified,  and  in 
any  event  the  lack  of  verification  is  not  ju- 
risdictional; and  where  not  objected  to  on 
the  hearing  before  the  referee,  objections 
cannot  be  made  on  a  review  of  his  decision 
by  the  court.  In  re  Campbell,  (W.  D.  Va. 
1903)  124  Fed.  417^  10  Am.  Bankr.  Rep. 
723. 

Time  to  object,  —  Objections  to  a  trustee's 
report  setting  apart  the  bankrupt's  exemption 
must,  by  general  order  in.  bankruptcy  No.  17, 
be  filed  within  twenty  days  after  the  filing  of 
the  report.  Matter  of  Amos,  (S.  D.  Ga. 
1908)    19  Am.  Bankr.  Rep.  804;  Hatter  of 


Cotton,  <S.  D.  Ga.  1909)  23  Am.  Bankr.  Rep. 
586,  25  Am.  Bankr.  Rep.  332. 

Where  tiie  last  day  comes  on  Sunday,  a 
creditor  has  until  the  following  day  in  which 
to  file  objections.  Matter  of  Amos,  (S.  D. 
Ga.  1908)   19  Am.  Bankr.  Rep.  804. 

A  creditor  desiring  to  object  to  the  trus- 
tee's report  setting  apart  the  bankrupt's  ex- 
emption should  file  all  of  his  objections 
within  the  time  fixed  by  law,  and  cannot  come 
in  after  the  expiration  of  that  time  and  add 
new  and  additional  grounds  to  his  objections 
already  of  file;  but  it  is  otherwise  as  to  the 
enlargement  or  amplification  of  grounds  origi- 
nally taken.  In  re  Cotton,  (S.  D.  Ga.  1910) 
183  Fed.  100,  25  Am.  Bankr.  Rep.  532. 

Burden  of  proof,  — One  objecting  to  the 
allowance  oi  a  bankrupt's  exemption  must 
show  affirmatively  that  the  bankrupt  was  not 
entitled  to  claim  the  property.  In  re  Rippa, 
(S.  D.  Fla.  1909)  180  Fed.  «03.  See  also  In 
re  Grimes,  (W.  D.  N.  C.  1899)  94  Fed.  800. 
2  Am.  Bankr.  Rep.  160;  In  re  Filer,  <S.  D. 
N.  Y.  1900)  108  Fed.  209,  5  Am.  Bankr.  Rep. 
332. 

The  burden  of  showing  that  an  article 
alleged  to  be  exeno^  is  within  ^e  provisions 
of  &e  statute  rests  on  the  bankrupt.  In  re 
Turnbull,  (D.  C.  Mass.  1901)  106  Fed.  667, 
5  Am,  Bankr.  Rep.  549. 


h  ^Concurrence  of  two  out  of  ihree.2  Whenever  three  trustees  have  been  ap- 
pointed for  an  estate^  the  concurrence  of  at  least  two  of  tliem  shall  be  necessary 
to  the  validity  of  their  every  act  concerning  the  ftdministration  of  the  estate. 
1(1898)  30  Stat.  L,  557.] 

c  \_File  certified  copy  of  decree  of  adjudication.^  The  trustee  shall,  vrithin 
thirty  days  after  the  adjudication,  file  a  certified  copy  of  the  decree  of  adjudica- 
tion in  the  office  where  conveyances  of  real  estate  are  recorded  in  every  county 
where  the  bankrupt  owns  r^eal  -estate  not  exempt  from  execution,  and  pay  the 
fee  for  such  filing,  and  he  diall  receive  a  compensation*  of  fifty  cents  for  each 
copy  so  filed,  whici,  together  with  the  filing  fee,  shall  be  paid  out  of  the  estate 
of  thg  bankrupt  as  a  part  of  the  cost  and  disbursements  of  the  proceedings. 
[(Inserted  1903)  32  Stai.  L.  799.] 

Sec.  48.  Oompejtsation  oj*  trustees,  receivers  and  makshajls:  (^) 
[Fee  and  commissions  of  trustee,'^  Trustees  shall  receive  for  their  services,  pay- 
able after  they  are  rendered,  a  fee  of  five  dollars  deposited  with  the  clerk  at  the 
time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from  a 
voluntary  bankrupt,  and  such  commissions  on  all  moneys  disbursed  or  turned 
over  to  any  person,  including  lien  holders,  by  them,  as  jmay  be  allowed  by  the 
courts,  not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less, 
four  per  centum  on  moneys  in  excess  of  five  hundi^ed  dollars  and  les6  than 
fif  teesi  .himdred  dollars,  two  per  centiim  on  oiQOiDeys  m  excess  <Df  (fiftteen  hundred 
dollars  and  less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in 
excess  of  ten  thousand  dollars.  And  in  ease  of  the  eonfirmation  of  a  coooaposi- 
tion  after  the  trustee  has  qualified  the  court  may  allow  hina,  as  compensation, 
not  to  exceed  one4ialf  of  one  per  centum  of  the  amount  to  be  paid  the  creditors 
on  such  composition.  [{Amended  1D03  md  19 W)  S2  Stat,  L.  799  and  36 
Stat.  L.  840,) 
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Trustee's  compensatioii.  —  The  statute  fixes 
the  trustee's  compensation,  and  its  provisions 
in  this  respect  must  be  strictly  adhered  to. 
In  re  Utt,  (C.  C.  A.  7th  Cir.  1901)  105  Fed. 
754,  6  Am.  Bankr.  Rep.  383;  In  re  Hinelcel 
Brewing  Co.,  (N.  D.  N.  Y.  1903)  124  Fed. 
.702,  10  Am.  Bankr.  Bep.  692;  In  re  Sanford 
Furniture  Mfg.  Co.,  (E.  D.  N.  C.  1903)  126 
Fed.  888,  11  Am.  Bankr.  Rep.  414;  In  re 
Cambridge  Lumber  Co.,  (D.  C.  Mass.  1905) 
136  Fed.  983;  In  re  Castleberry,  (N.  D.  Ga. 
1905)  143  Fed.  1018,  16  Am.  Bankr.  Rep. 
430;  In  re  Cramond,  (N.  D.  N.  Y.  1906)  146 
Fed.  966,  17  Am.  Bankr.  Rep.  22;  In  re 
Screws,  (S.  D.  Ga.  1906)  147  Fed.  989,  17 
Am.  Bankr.  Rep.  269;  In  re  Kirkpatrick,  (6th 
Cir.  1906)  148  Fed.  811,  78  C.  C.  A.  501;  In 
re  Erie  Lumber  Co.,  (S.  D.  Ga.  1006)  150 
Fed.  817,  17  Am.  Bankr.  Rep.  689;  In  re 
Shiebler,  (C.  C.  A.  2d  Cir.  1909)  174  Fed. 
336,  23  Am.  Bankr.  Rep.  162;  In  re  Muhl- 
hauser,  (N.  D.  Ohio  1902)  9  Am.  Bankr.  Rep. 
80;  Matter  of  Hart,  (D.  C.  Hawaii  1906) 
17  Am.  Bankr.  Rep.  480;  Matter  of  Pequod 
Brewing  Co.,  (S.  D.  N.  Y.  1907)  18  Am. 
Bankr.  Rep.  352. 

Commissions  on  payments  to  lienholdors. 
—  There  can  now  be  no  question  of  the  right 
of  the  trustee  to  commissions  on  money 
turned  over  to  lienors,  such  commissions  hav- 
ing been  expressly  provided  for  by  the  amend- 
ment of  1910;  prior  to  that  enactment,  how- 
ever, the  question  presented  a  conflict  of 
opinion.  See  In  re  Anders  Push  Button  Tele- 
phone Co.,  (S.  D.  N.  Y.  1906)  136  Fed.  995, 
13  Am.  Bankr.  Rep.  643;  In  re  Cramond,  (N. 


D.  N.  Y.  1906)  146  Fed.  966,  17  Am.  Bankr. 
Rep.  22;  Smith  v.  Au  Gres,  (C.  C.  A.  6th 
Ciiv  1906)  150  Fed.  257,  17  Am.  Bankr.  Rep. 
745;  In  re  Morse  Iron  Works,  etc.,  Co.,  (E. 
D.  N.  Y.  1906)  154  Fed.  214,  18  Am.  Bankr. 
Rep.  846;  In  re  Torchia,  (W.  D.  Pa.  1911) 
185  Fed.  576. 

A  tnisteo  cannot  be  compiled  to  sexre 
without  compensation;  and  where  there  are 
no  assets,  if  creditors  insist  upon  the  appoint- 
ment of  a  trustee  they  must  advance  the 
statutory  fee  or  otherwise  arrange  for  the 
trustee's  compensation.  In  re  Levy,  (E.  D. 
Wis.  1900)  101  Fed.  247. 

Extra  compensation.  —  A  court  of  bank- 
ruptcy is  without  authority  to  allow  compen- 
sation to  a  trustee  in  excess  of  that  fixed  by 
section  48,  notwithstanding  the  fact  that 
such  trustee  has  given  his  personal  time  and 
attention  to  the  business  of  the  estate,  and  by 
reason  of  his  business  ability  he  has  realised 
from  the  bankrupt's  assets  far  more  than 
would  ordinarily  have  been  obtained.  In  re 
Epstein,  (W.  D.  Ark.  1901)  109  Fed.  878,  6 
Am.  Bankr.  Rep.  191.  See  also  In  re  George 
Halbert  Co.,  (C.  C.  A.  2d  Cir.  1904)  134  Fed. 
236,  13  Am.  Bankr.  Rep.  399;  Devries  i?. 
Orem,  (1906)  17  Am.  Bankr.  Rep.  876.  104 
Md.  648,  65  Atl.  430.  And  see  the  annotation 
under  section  72. 

A  inistee  loho  is  <Uso  an  attorney  at  late 
is  not  entitled  to  extra  compensation  for 
legal  services  rendered  by  him  to  the  estate. 
In  re  George  Halbert  Co.,  (C.  C.  A.  2d  Cir. 
1904)  134  Fed.  236,  13  Am.  Bankr.  Rep.  399. 


(&)  [Where  more  than  one  trustee.']  In  the  event  of  an  estate  being  admin- 
istered by  three  trustees  instead  of  one  trustee  or  by  successive  trustees,  the 
court  shall  apportion  the  fees  and  commissions  between  them  according  to  the 
services  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees  for  the 
administering  of  any  estate  a  greater  amount  than  one  trustee  would  be  entitled 
to.  1(1898)  SO  Stat.  L.  668;  (1910)  36  Stat.  L.  840.1 

(c)  [Withholding  compensaiion.]  The  court  may,  in  its  discretion,  withhold 
all  compensation  from  any  trustee  who  has  been  removed  for  cause.  [(1898)  SO 
Stat.  L.  558;  (1910)  86  Stat.  L.  5-40.] 


£fEect  of  trustee's  negligence.  —  Where  a 
receiver  or  trustee  has  been  negligent  in  the 
performance  of  his  duty,  the  court  may,  in  a 
proper  case,  without  the  filing  of  any  excep- 
tions, deny  him  any  commissions.  In  re 
Schoenfeld,  (G.  C.  A.  3d  Cir.  1910)  183  Fed. 
219. 

Where  a  bankrupt's  trustee  was  allowed  to 


resign  to  avoid  the  odium  of  removal  because 
of  his  friendly  attitude  to  the  bankrupts,  and 
his  apathy  to  proceedings  instituted  to  com- 
pel the  bankrupts  to  turn  over  property  which 
they  had^  withheld,  it  was  held  that  his  claim 
for  compensation  should  be  at  least  partially 
denied.  In  re  Fidler,  (M.  D.  Pa.  1909)  172 
Fed.  632,  23  Am.  Bankr.  Rep.  16. 


(d)  [Compensaiion  of  receivers  and  marshals  appointed  wnder  section  2 
(5).]  Receivers  or  marshals  appointed  pursuant  to  section  two,  subdivision 
three,  of  this  Act  shall  receive  for  their  services,  payable  after  they  are  rendered, 
compensation  by  way  of  commissions  upon  the  moneys  disbursed  or  turned  over 
to  any  person,  including  lien  holders,  by  them,  and  also  upon  the  moneys  turned 
over  by  them  or  afterwards  realized  by  the  trustees  from  property  turned  over 
in  kind  by  them  to  the  trustees,  as  the  court  may  allow,  not  to  exceed  six  per 
centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys  in 
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excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hundred  dollars, 
two  per  centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars  and 
less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten 
thousand  dollars:  iilnserted  1910)  36  Stat.  L.  8^0.^ 


Compenaation  for  preserving  estate.  —  The 
appointment  of  reoeivers  is  authorized  only 
when  absolutely  necessary  for  the  preserva- 
tion of  estates,  and  their  compensation  should 
be  measured  by  that  provided  for  trustees  for 
similar  services.  Dunlap  Hardware  Co.  i^. 
Huddleston,  (C.  C.  A.  -6th  Cir.  1909)  167 
Fed.  433,  21  Am.  Bankr.  Bep.  731. 

Avthoiity  to  compentutte  receiver  appointed 
in  another  district.  —  Where,  pending  action 
on  an  involuntary  petition,  which  was  subse- 
quently dismissed  by  the  court,  a  receiver  was 
appointed,  who  remained  in  possession  of  the 
property  when  defendants  were  adjudicated 
bankrupts  in  another  district,  it  was  held 
that  the  authority  to  compensate  the  receiver 
passed  to  the  court  making  the  adjudication, 
which  took  exclusive  jurisdiction  of  the  estate. 
In  re  Sears,  (C.  C.  A.  2d  Cir.  1904)  128  Fed. 
275. 

Irregular  and  improper  recefvership. — 
Where, .  immediately*  on  the  filing  of  a  bank- 
ruptcy petition  by  a  dry  goods  merchant, 
certain  lawyers,  by  purchasing  a  claim  and 
having  the  same  assigned  to  a  clerk  in  the 
office  of  one  of  them,  obtained  the  appoint- 
ment of  one  of  them  as  receiver  on  false 
representations  to  the  judge,  and  further 
secured  other  associated  lawyers  to  be  ap- 
pointed as  appraisers  who  made  no  proper 
appraisement,  and  then  sought,  but  failed, 
to  obtain  an  order  for  the  immediate  sale  of 
the  assets  which  was  unnecessary,  it  was  held 
that  such  receivership  and  the  proceedings 
thereunder  were  irregular,  and  improper,  and 
of  no  vahie  to  the  estate ;  and  hence  an  allow- 
ance would  not  be  made  for  the  services  of 
the  receiver  or  his  attorney,  or  those  of  the 
appraisers.  In  re  Desrochers^  (N.  D.  N.  Y. 
1911)   183  Fed.  992. 

Receiver's  expenses  —  Court  may  order  cw- 
f^ensea  paid  out  of  assets  in  first  instance, 
—  After  jurisdiction  has  attached  in  a  bank- 
ruptcy proceeding,  and  a  receiver  has  been 
appointed  to  take  charge  of  the  assets  of  the 
alleged  bankrupt,  the  court  has  power  in  the 
first  instance  to  direct  that  the  needful  ex- 
penses and  compensation  of  the  receiver  be 
paid  out  of  the  property  in  his  hands,  though 
the  proceedings  are  subsequently  dismissed; 
it  being  no  part  of  the  receiver's  duty  to  move 
to  recover  such  expenses  and  compensation 
against  the  petitioning  creditors.  In  re  T.  E. 
HiU  Co.,  (C.  C.  A.  7th  Cir.  1907)  169  Fed. 
73,  20  Am.  Bankr.  Rep.  73. 

Court  may  compel  petitioners  to  pay  re- 
ceiver's expenses,  —  A  court  of  bankruptcy 
has  authority,  under  its  general  equity  pow- 
ers, to  order  the  petitioning  creditors  to  pay 
the  expenses  of  a  receivership,  where  the  re- 
ceiver was  appointed  on  their  application  on 
the  filing  of  their  petition,  which  was  subse- 
quently dismissed  as  unfounded.  In  re  Lacov, 
(C.  C.  A.  2d  ar.  1905)  142  Fed.  960,  15 
Am.  Bankr.  Bep.  290. 


Unnecessary  expenses.  —  A  temporary  re- 
ceiver of  a  bankrupt  is  not  entitled  to  charge 
for  an  expert  examination  of  the  bankrupt's 
books,  nor  for  printing  claim  vouchers.  In  re 
Leonard,  (D.  C.  Nev.  1910)  177  Fed.  503,  24 
Am.  Bankr.  Rep.  97. 

Attorney  services.  —  A  receiver  in  bank- 
ruptcy being  required  to  stand  independent 
of  the  parties  to  the  litigation,  he  will  not  be 
allowed  to  charge  the  estate  for  services  ren- 
dered him  by  the  attorney  for  either  party 
during  the  continuance  of  Bu6h  relation.  In 
re  T.  L.  Kelly  Dry-Goods  Co.,  (E.  D.  Wis. 
1900)  102  Fed.  747,  4  Am.  Bankr.  Rep. 
528.  See  also  In  re  Leonard,  (D.  C.  Nev. 
1910)  177  Fed.  503,  24  Am.  Bankr.  Rep. 
97. 

Where  a  receiver  in  bankruptcy  was  after- 
wards appointed  trustee,  and  the  receiver's 
counsel  also  acted  as  counsel  for  the  trustee, 
it  was  held  that  the  settlement  of  the  re- 
ceiver's fees  and  those  of  his  counsel  would 
be  determined  in  connection  with  the  claim 
for  commissions  and  fees  for  services  ren- 
dered to  the  estate  as  a  whole.  In  re  Car- 
others,   (W.  D.  Pa.  1910)   182  Fed.  501. 

Exceptions  to  the  account  of  a  receiver 
in  bankruptcy  should  be  verified;  but  the 
omission  of  a  verification  is  a  defect  which  is 
amendable.  In  re  Ketterer  Mfg.  Co.,  (M.  D. 
Pa.  1907)   156  Fed.  719. 

Marshal's  compensation  and  expenses.— 
Where  the  court  of  bankruptcy,  upon  the 
filing  of  a  petition  in  involuntary  proceedings, 
orders  the  marshal  to  take  possession  of  the 
property  of  the  bankrupt  and  hold  the  same 
until  a  trustee  is  appointed,  the  marshal  is 
entitled  to  receive,  out  of  the  estate,  compen- 
sation for  his  services,  under  such  order,  in 
addition  to  the  costs  and  expenses  incurred. 
In  re  Adams  Sartorial  Art  Co.,  (D.  C.  Colo. 
1900)  101  Fed.  215,  4  Am.  Bankr.  Rep. 
107. 

Fees  for  services.  —  In  In  re  Damon,  (W, 
D.  N.  Y.  1900)  104  Fed.  775,  5  Am.  Bankr. 
Rep.  133,  it  was  held  that  the  marshal  is 
entitled  to  a  reasonable  fee  for  the  service  of 
papers  in  bankruptcy  proceedings. 

A  deputy  marshal  appointed  to  take  charge 
of  the  store  of  the  "bankrupt  in  a  town  other 
than  that  in  which  he  resided,  and  to  inven- 
tory the  stock  of  general  merchandise  con- 
tained therein,  will  be  allowed  compensation 
at  the  rate  of  $2.50  per  day,  together  with 
his  actual  and  necessary  expenses,  but  not  in- 
cluding the  cost  of  his  board  and  lodging. 
In  re  Scott,  (E.  D.  N.  C.  1900)  99  Fed.  404, 
3  Am.  Bankr.  Rep.  625. 

Such  a  deputy  may  also  hire  a  watchman 
if  he  has  reason  to  apprehend  danger  to  the 
property;  and  a  charge  in  his  accounts  of 
one  dollar  per  day  for  the  services  of  such 
watchman  will  be  allowed  by  the  court  as 
expenses.  In  re  Scott  (E.  D.  N.  C.  1900)  99 
Fed.  404,  3  Am.  Bankr.  Bep.  625. 
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[On  cofifirmation  of  composition.]  Provided,  That  In  case  of  the  confirma- 
tion of  a  composition  such  oommissions  shall  not  exceed  one-half  of  one  per 
centum  of  the  amount  to  be  paid  creditors  on  such  compositions:  [^(Inserted 
1910)  36  Stat.  L.  S^i.] 

[When  acting  as  mere  ctistodian.]  Provided  further.  That  when  the  iieceiver 
or  marshal  acts  as  a  mere  custodian  and  does  not  carry  on  tlie  business  of  the 
bankrupt  as  provided  in  clause  five  of  section  two  of  this  Act,  he  shall  not 
receive  nor  be  allowed  in  any  form  or  guise  more  than  t>vo  per  ceptum  on  the 
first  thousand  dollars  or  less,  and  one-half  of  one  per  centum  on  all  above 
one  thousand  dollars  on  moneys  disbursed  by  him  or  turned  over  by  him  to  the 
trustee  and  on  moneys  subsequently  realized  from  property  tunned  oyer  by  him 
in  kind  to  the  trustee:  [(Inserted  1910)  36  Stat.  L.  8^1.'] 

[Notice  to  creditors.]  Provided  further.  That  before  the  allowance  of  com- 
pensation notice  of  application  therefor,  specifying  the  amount  ftsked,  sh^U  be 
given  to  creditors  in  tlie  manner  indicated  in  section  fifty-eight  of  this  A^et 
[{InseHed  1910)  86  Stat.  L.  841.] 

(e)  [Compensation  for  conducting  business.]  Where  the  business  is  qpn- 
ducted  by  trustees,  marshals,  or  receivers,  as  provided  in  clause  five  of  section 
two  of  this  Act,  the  court  may  allow  sudi  officers  additional  compensation  for 
such  services  by  way  of  eojumissions  upon  the  moneys  disbursed  or  turned  over 
to  any  person,  including  lien  holders,  by  them,  and,  in  cases  of  receivers  or 
marshals,  also  upon  the  moneys  turned  over  by  them  or  afterwards  realized  by 
the  trustees  from  property  turned  over  in  kind  by  them  to  the  trustees;  such 
commissions  not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or 
less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dollars  .^d  less  than 
one  thousand  five  hundred  dollars,  two  per  centum  on  moneys  in  excess  of  one 
thousand  five  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one  per 
centum  on  moneys  in  ex,cess  of  ten  thousand  dollars:  [{Inserted  1910)  36  Slat. 
L.  5^i.] 


No  additional  OMnpensatton  can  be  allowed 
beyond  that  provided  for  in  section  48e.  See 
section  2  (5),  supra,  p.  475,  and  see  also  the 
annotation  under  section  72. 

Prior  to  the  amendment  of  1910,  however, 
it  was  customary  to  aUow  additional  com- 
pensation for  conducting  the  business  of  the 
bankrupt.  In  re  Shiebkr,  (C.  C.  A.  2d  Cir. 
1900)  174  Fed.  336,  23  Am.  Bankr.  Rep.  162; 
Matter  of  Pequod  Brewing  Co.,  (S.  D.  N.  Y. 
1007)  18  Am.  Bankr.  Rep.  352. 

£ffect  of  transfer  of  proceedings.— 
Where,  on  the  filing  of  a  petition  in  involun- 


tary bankruptcy,  a  receiver  is  appointed  and 
authorized  to  continue  the  debtor's  business, 
but  a  second  petition  is  afterwards  filed  in 
another  district,  where  an  adjudication  is 
made,  and  to  which  the  proceedings  are  trans- 
ferred, under  genera]  order  No.  6,  as  being 
the  district  of  his  domicile,  the  court  in  the 
other  district  has  jurisdiction  to  fix  the  com- 
pensation of  its  receiver  and  his  counsel, 
although  payment  can  only  <be  made  on  order 
of  the  court;  having  custody  of  the  estate. 
In  re  Isaacson,  (C.  C.  A.  2d  Cir.  1909)  174 
Fed.  406,  23fAm.  Bankr.  Rep.  98. 


[On  confirmation  of  composUion.]  Provided,  That  in  case  of  th.e  confijma- 
tion  of  a  composition  such  commissions  shall  not  exceed  one-half  of  one  per 
centum  of  the  amount  to  he  paid  creditors  on  such  composition-:  [(Inserted 
1910)  36  Stat.  L.  8^1:] 

[Notice  to  creditors.]  Provided  further.  That  hefore  the  allowance  of  com- 
pensation notice  of  application  therefor,  specifying  the  amount  asked^  shall  be 
given  to  creditors  in  the  manner  indicated  in  section  fiftyTcight  of  this  Act. 
[{Inserted  1910)  36  Stat.  L.  8^1.] 
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Sec.  49.  Accouktb  and  Papers  of  Tbustees.  —  a,  The  accounts  and 
papers  of  trustees  shall  be 'open  to  the  inspection  of  officers  and  all  parties  in 
interest.  [(i*9*)  SO  Stai.  L.  558.] 

Sec.  60.  Bonds  of  BE[FEiBEE8  and  TkusteeS.  —  a  [Referees'  bonds,'] 
Referees,  before  assuming  the  duties  of  their  offices,  and  within  such  time  as  the 
district  courts  of  the  United  States  having  jurisdiction  shall  prescribe,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States  in  such  sura  as 
shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand  dollars,  with  sucli 
sureties  as  shall  be  approved  Iv  such  courts,  conditioned  for  the  faithful  per- 
formance of  their  official  duties.  \_{1898)  SO  Stat  L.  558.] 

The  manifest  pnipose  of  Congress  in  re-  acts  on  the  part  of  these  ofBcers  of  the  court) 

quiring    trustees,    referees,    and    designated  paying  out  funds  otherwise  than  the  law  and 

depositories   to   give   honds  was   to   protect  rules  permit,    /n  re  Hoyt,  (E.  D.  N.  C.  1903) 

estates   in   hanlcruptey   from    (among  other  119  Fed.  987,  9  Am.  Bankr.  Rep.  574. 

6  ITrustees'  bonds.']  Trustees,  before  entering  upon  the  performance  of 
their  official  duties,  and  within  ten  days  after  their  appointment,  or  within  such 
further  time,  not  to  exceed  five  5ays,  as  the  court  may  permit,  shall  respectively 
qualify  by  entering  into  bond  to  the  United  States,  with  such  sureties  as  shall 
be  approved  by  the  courts,  conditioned  for  the  faithful  performance  of  their 
official  duties.  1(1898)  SO  Stat  L.  558.] 

c  [Creditors  fixing  amount  of  trustee's  bond.]  The  creditors  of  a  banknipt 
estate,  at  their  first  meeting  after  the  adjudication,  or  after  a  vacancy  has 
occurred  in  the  office  of  trustee,  or  after  an  estate  has  been  reopened,  or  after  a 
composition  has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in 
the  office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee;  they  may 
at  any  time  increase  the  amount  of  the  bond.  If  the  creditors  do  not  fix  the 
amount  of  the  bond  of  the  trustee  as  herein  provided  the  court  shall  do  so. 
[{1898)  SO  Stat.  L.  558.] 

d  [Sureties'  qualification.]  The  court  shall  require  evidence  as  to  the  actual 
value  of  the  property  of  sureties.  [{1898)  SO  Stat  L\  558.] 

e  [Two  sureties.]  There  shall  be  at  least  two  sureties  upon  each  bond. 
[{1898)  SO  Stat  L.  558.] 

f  [Value  of  property  of  svTeiies.]  The  actual  value  of  the  property  of  the 
sureties,  over  and  above  their  liabilities  and  exemptions,  on  each  bond  shall 
equal  at  least  the  amount  of  Such  bond.  [{1898)  SO  Stat.  L.  558.] 

g  [Corporations  as  sureties.]  Corporations  organized  for  the  purpose  of 
becoming  sureties  upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted 
as  sureties  upon  the  bonds  of  referees  and  trustees  whenever  the  courts  are 
satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby  amply  protected. 
[(1898)  SO  Stat  L.  558.] 

h  [Filing  of  and  suit  upon  bonds.]  Bonds  of  referees,  trustees,  and  desig- 
nated depositories  shall  be  filed  of  record  in  the  office  of  the  clerk  of  the  court 
and  may  be  sued  upon  in  the  name,  of  the  United  States  for  the  use  of  any 
person  injured  by  a  breach  of  their  conditions.  [{1898)  SO  Stat.  L.  558.] 

Action  on  trustee's  bond  —  Jurisdiction. —  in  bankruptcy,  in  the  name  of  the  United 
A  District  Court  of  the  United  States  has  States,  on  the  bond  of  a  former  trustee  to  re- 
jurisdiction  of  an  action  brought  by  a  trustee      cover  the  value  of  property  for  whieh  he  has 
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failed  to  account.  U.  S.  v.  Union  Surety,  etc., 
Co.,  (S.  D.  N.  Y.  1902)  118  Fed.  482,  9  Am. 
Bankr.  Rep.  114. 

Manner  of  bringing  action.  —  An  action  for 
breach  of  condition  upon  the  bond  of  a  trus- 
tee in  bankruptcy  may  be  maintained  only  in 
the  name  of  the  United  States,  and  leave  of 
court  is  not  necessary  for  the  bringing  of 
such  an  action.  Alexander  v.  Union  Surety, 
etc.,  Co.,  (1003)  11  Am.  Bankr.  Rep.  32,  89 
App.  Diy.  3,  85  N.  Y.  S.  282. 

Fugitive  trustee  not  neceatary  party, — 
In  an  action  upon  the  bond  of  a  defaulting 
trustee  in  bankruptcy,  who  is  a  fugitive  from 
justice,  he  is  a  proper  but  not  a  necessary 
party.  Alexander  v.  Union  Surety,  etc.,  Co., 
(1903)  11  Am.  Bankr.  Rep.  32,  89  App.  Div. 
3.  86  N.  Y.  S.  282. 

Order  directing  truatee  to  accoiuit«  mm  pr»- 
requisite  to  action  on  bond.  —  Where  a  bank- 
rupt's trustee  had  not  absconded  without 
settling  his  accounts,  but  his  account  ren- 
dered had  been  allowed,  showing  the  expendi- 
ture of  the  amount  demanded  by  the  bank- 
rupt in  the  administration  of  the  estate,  it 
was  held  that  an  order  directing  that  the 
trustee  should  account  was  a  necessary  pre- 
requisite to  an  action  on  his  bond  to  recover 
Property  belonging  to  the  estate.  U.  S.  v. 
ondheim,  (D.  C.  Mass.  1910)   188  Fed.  378. 


But  where  a  trustee  in  bankruptcy  ab- 
sconded, and  his  whereabouts  are  unknown, 
an  order  directing  him  to  account  ia  not  a 
necessary  prerequisite  to  an  action  on  his 
bond  to  recover  funds  of  the  estate  embezzled 
bv  him.  Scofield  r.  U.  S.,  (C.  C.  A.  6th 
Cir.  1009)  174  Fed.  1,  23  Am.  Bankr.  Rep. 
259. 

Effect  of  wttlament  and  allowanoe  of  tnu- 
tee's  accottttt.  —  Where,  after  confirmation  of 
a  bankrupt's  composition,  the  referee  enter- 
tained an  application  to  settle  and  allow  the 
trustee's  account,  and  allowed  the  same  and 
discharged  the  trustee  without  any  objection 
or  appeal  by  the  bankrupt,  it  was  held  that 
the  referee  could  not  thereafter  disregard  or 
dispute  such  allowance  in  a  suit  on  the  trus- 
tee's bond  to  recover  the  amount  in  his  hands 
at  the  time  the  composition  was  confirmed. 
U.  S.  r.  Sondheim,  (D.  C.  Mass.  1910)  188 
Fed.  378. 

Suxet/s  IkbiUty.  — The  liability  of  the 
trustee's  surety  extends  to  the  necessary  ex- 
penditure of  the  funds  of  the  bankrupt  es- 
tate as  the  immediate^  result  of  an  embezzle- 
ment by  the  trustee;  but  it  does  not  include 
the  premium  on  the  bond  of  the  new  trustee. 
Matter  of  Kajita,  (D.  C.  Hawaii  1904)  13 
Am.  Bankr.  Rep.  19. 


i  [Trustees*  personal  liability,']  Trustees  shall  not  be  liable,  personally  or 
on  their  bonds,  to  the  United  States,  for  any  penalties  or  forfeitures  incurred 
by  the  bankrupts  under  this  Act,  of  whose  estates  they  are  respectively  trustees. 
[(1898)  SO  Stai.  L.  668.] 

j  [Joint  trustees,]  Joint  trustees  may  give  joint  or  several  bonds.  [(1898) 
SO  Stat.  L.  668.] 

Jc  [Vacancy  by  failure  to  give  bond.]  If  any  referee  or  trustee  shall  fail  to 
give  bond,  as  herein  provided  and  within  the  time  limited,  he  shall  be  deemed  to 
have  declined  his  appointment,  and  such  failure  shall  create  a  vacancy  in  his 
office.  [(1898)  SO  Stat.  L.  668.] 

I  [Limitation  of  suits  on  referees*  bonds.]  Suits  upon  referees'  bonds  shall 
not  be  brought  subsequent  to  two  years  after  the  alleged  breach  of  the  bond. 
[(1898)  SO  Stat.  L.  658.] 

m  [Limitation  of  sudts  on  trustees*  bonds.]  Suits  upon  trustees'  bonds  shall 
not  be  brought  subsequent  to  two  years  after  the  estate  has  been  closed.  [(1898) 
SO  Stai.  L.  668.] 


Suits  may  be  brousht  on  a  tmatee^s  bond 
at  any  time  within  two  years  after  the  es- 
tate has  been  closed.  Matter  of  Kajita,  (D. 
C.  Hawaii  1904)   13  Am.  Bankr.  Rep.  19. 

The  trustee's  bond  does  not  become  void 


on  the  first  recovery,  but  continues  in  force 
for  two  years  after  the  estate  is  closed,  un- 
less the  amount  thereof  is  previously  ex- 
hausted. Matter  of  Kajita,  (D.  C.  Hawaii 
1904)  13  Am.  Bankr.  Rep.  19. 


Sec.  51.  Dtttibb  of  CLEiSKS.  —  a  Clerks  shall  respectively  [(1898)  SO 
Stat.  L.  668.] 

(1)  [Account  for  fees.]  account  for,  as  for  other  fees  received  by  them,  the 
clerk's  fee  paid  in  each  case  and  such  other  fees  as  may  be  received  for  certified 
copies  of  records  which  may  be  prepared  for  persons  other  than  officers; 
[(1898)  SO  Stai.  L.  668.] 
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(2)  \Colleci  fees.li  collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each 
ease  instituted  before  filing  the  petition,  except  the  petition  of  a  proposed 
voluntary  bankrupt  which  is  accompanied  by  an  affidavit  stating  that  the 
petitioner  is  without,  and  can  not  obtain,  the  money  with  which  to  pay  such 
fees;  {{1898)  SO  Stat.  L.  658.'] 


Necessity  of  paying  filing  fee.  —  A  deposit 
of  the  statutory  filing  fee  by  a  proposed 
voluntary  bankrupt,  not  within  the  exception 
in  favor  of  paupers,  is  a  condition  precedent 
to  the  filing  of  the  petition.  In  re  Barden, 
(E.  D.  N.  G.  1900)  101  Fed.  653,  4  Am. 
Bankr.  Rep.  31. 

The  enmptions  aUowed  b:|^  the  Act  do  not 
excuse  the  payment  from  them  of  the  fees  of 
the  bankruptcy  court.  In  re  Collier,  (W. 
D.  Tenn.  1890)  93  Fed.  191,  1  Am.  Bankr. 
Rep.  182;  In  re  Hines,  (S.  D.  W.  Va.  1902) 
117  Fed.  790,  9  Am.  Bankr.  Rep.  27;  In  re 
Mason,  (S.  D.  Ala.  1910)   181  Fed.  899. 

Thus  it  has  been  held  that  the  bankrupt 
may  be  ordered  to  pay  such  fees  out  of  pen- 
sion money  remaining  in  his  hands  at  the 
time  of  the  filing  of  the  petition.  In  re  Bean, 
(D.  C.  Vt.  1900)  100  Fed.  262,  4  Am.  Bankr. 
Rep.  53;  In  re  Hines,  (S.  D.  W.  Va.  1902) 
117  Fed.  790,  9  Am.  Bankr.  Rep.  27. 

But  a  voluntary  bankrupt  whose  petition 
is  accompanied  by  an  afiidavit  of  inabilitv 
cannot  subsequently  be  required  to  pay  such 
fees  out  of  property  set  apart  to  him  as 
exempt,  or  out  of  money  earned  by  him  after 
the  filing  of  the  petition.  Sellers  v.  Bell, 
(C.  C.  A.  5th  Cir.  1899)  94  Fed.  801,  2  Am. 
Bankr.  Rep.  529. 

Necessity  of  soliciting  loan  to  pay  fee. — 
It  has  been  held  that  a  proposed  voluntary 
bankrupt,  who  has  not  money  enough  to  pay 
the  filing  fees,  is  not  required  to  solicit 
gifts  or  loans  from  his  friends  for  that  pur- 
pose. Sellers  t?.  Bell,  (C.  C.  A.  5th  Cir. 
1899)  94  Fed.  801,  2  Am.  Bankr.  Rep.  529; 
In  re  Mason,  (S.  D.  Ala.  1910)  181  Fed.  899. 

But  see  In  re  Hines,  (S.  D.  W.  Va.  1902) 
117  Fed.  790,  9  Am.  Bankr.  Rep.  27,  where  it 
was  said  that  a  fair  construction  of  section 
51  indicates  that  it  was  the  intention  of  the 
Act  to  allow  voluntary  bankrupts  to  file 
their  petition  without  the  payment  in  ad- 
vance of  the  fees  therefor,  only  in  case  they 
did  not  have,  and  could  not  obtain,  the  money 
with  which  to  pay  such  fees.  In  other  words, 
if  the  bankrupt  was  absolutely  without 
money  or  effects  of  any  kind,  but  was  able 


to  borrow  from  his  friends  money  with  which 
to  pay  the  court  costs,  he  could  not  properly 
make  the  affidavit  required  in  this  case,  and 
it  would  be  his  duty  to  pay  the  fees. 

Filing  in  forma  pauperis.  —  Upon  presenta- 
tion of  a  voluntary  bankrupt's  petition  and 
schedules,  accompanied  by  an  affidavit  that 
he  is  without,  and  cannot  obtain,  the  money 
necessary  to  pay  the  filing  fees,  the  clerk 
must  file  such  petition.  In  re  Collier,  ( W.  D. 
Tenn.  1899)  93  Fed.  191,  1  Am.  Bankr.  Rep. 
182;  Sellers  v.  Bell,  (G.  C.  A.  5th  Cir.  1899) 
94  Fed.  801,  2  Am.  Bankr.  Rep.  529;  In  re 
Bean,  (D.  C.  Vt.  1900)  100  Fed.  262,  4  Am. 
Bankr.  Rep.  58;  In  re  Plimpton,  (D.  C.  Vt 
1900)  103  Fed.  775,  4  Am.  Bankr.  Rep.  614; 
In  re  Hines,  (S.  D.  W.  Va.  1902)  117  Fed. 
790;  In  re  Mason,  <S.  D.  Ala.  1910)  181 
Fed.  899. 

Pauper  affidavit  not  conclusive.  —  In  In  re 
Collier,  (W.  D.  Tenn.  1899)  93  Fed.  191,  1 
Am.  Bankr.  Rep.  182,  it  was  held  that  an 
affidavit  of  inability  by  the  petitioner  to  pay 
the  fees  is  not  conclusive  of  his  poverty; 
and  if  circumstances  appear  casting  doubt 
upon  the  tnith  of  the  affidavit,  the  question 
may  be  sent  to  the  referee,  to  investisatc 
and  report  the  facts  as  to  petitioner's  abuity 
to  deposit  the  fees. 

Payment  of  filing  fee  as  condition  for  dis- 
charge.—  Where  a  petition  was  placed  on 
file,  and  an  adjudication  made,  witnout  pay- 
ment of  the  filinff  fee,  it  was  held  that  an  ob- 
jection to  such  filing  might  be  raised  on  the 
application  for  a  discharge,  and  action  on 
such  application  stayed  until  the  filing  fee 
was  paid.  Iti  re  Barden,  (E.  D.  N.  C.  1900) 
101  Fed.  553,  4  Am.  Bankr.  Rep.  31. 

But  in  such  case  the  referee  has  no  au- 
thority to  require  the  payment  of  the  statu- 
tory fee  as  a  condition  to  the  panting  of 
the  discharge,  as  such  power  is  siven  to  the 
court  alone,  under  p^neral  order  No.  35  (4), 
and  is  to  be  exercised  only  on  proof  of  the 
ability  to  pay  such  fee.  In  re  Plimpton,  ( D. 
C.  Vt.  1900)  103  Fed.  775,  4  Am.  Bankr. 
Rep.  614. 


(3)  ^Delivery  and  return  of  papers."]  deliver  to  the  referees  upon  applica- 
tion all  papers  which  may  be  referred  to  them,  or,  if  the  oiBces  of  such  referees 
are  not  in  the  same  cities  or  towns  as  the  offices  of  such  clerks,  transmit  such 
papers?  by  mail,  and  in  like  manner  return  papers  which  were  received  from 
such  referees  after  they  have  been  used;  [(1898)  SO  Stai.  L.  669.] 

(4)  [Pay  referene's  amd  trustee's  fee.]  and  within  ten  days  after  each  case 
has  been  closed  pay  to  the  referee,  if  the  case  was  referred,  the  fee  collected  for 
him,  and  to  the  trustee  the  fee  collected  for  him  at  the  time  of  filing  the 
petition.  i{1898)  SO  Stat.  L.  669.] 
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Sesc.  52.  CoMPKRSATiON  OF  Clbkks  AND  Mabshals.  —  a  {Clerks  fi^ng 
fee.1  Clerks  shall  respectively  receive  as  full  compensation  for  their  service  to 
each  estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required  from  a 
voluntary  bankrupt.  \_{1898)  SO  Stat.  L.  569.] 


Cross-reference:    As  to 
Clerk's  duty  to  collect  and  account  for 
fees,  see  section  51a  (1)  and  (2),  «u- 
pra,  pp.  694,  695. 

The  feet  provided  by  law  to  be  paid  the 
clerk  are  not  debts,  but  are  presumably  for 
services  for  the  benefit  of  the  bankrupt.  In 
re  Bean,  (D.  C.  Vt.  1900)  100  Fed.  262;  In  re 
Mason,  (8.  D.  Ala.  1910)   181  Fed.  899. 

Fees  for  reference  of  petitions. —  A  clerk 
of  a  federal  District  and  Circuit  Court  is 
entitled  to  his  statutory  per  diem  compensa- 
tion for  the  days  on  which  he  refers,  to  the 
referee  in  bankruptcy,  voluntary  petitions  in 


bankruptcy  filed  during  the  absence  of  the 
judge  from  the  district,  though  such  refer- 
ences are  made  without  written  orders  to 
open  the  court  for  that  or  any  other  purpose. 
U.  S.  V.  Marvin,  (1909)  212  U.  S.  275,  29  S. 
Ct.  297,  53  U.  S.  (L.  ed.)  510,  22  Am.  Bankr. 
Kep.  717. 

Fees  for  notif]ring  creditors.  —  Clerks  aie 
not  entitled  to  charge  a  fee  of  twenty-five 
cents  for  each  notice  sent  to  creditors  on  a 
petition  for  discharge,  but  are  only  entitled 
to  the  actual  items  of  expense  thereon  for 
postage,  stationery,  and  clerical  work.  In  re 
Dunn  Hardware,  etc.,  Co.,  (E.  D.  N.  C.  1905) 
134  Fed.  997,  14  Am.  Bankr.  Rep.  186. 


6  [MarsihaW  fees.]  Marshals  shall  respectively  receive  from  the  estate 
^here  an  adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise  pro- 
vided, for  the  performance  of  their  services  in  proceedings  in  bankruptcy,  the 
same  fees,  and  account  for  them  in  the  same  way,  as  they  are  entitled  to  receive 
for  the  performance  of  the  same  or  similar  services  in  other  cases  in  accordance 
with  laws  now  in  force,  or  such  as  may  be  hereafter  enacted,  fixing  the  com- 
pensation of  marshals.  [{1898)  SO  Stat.  L.  559.'] 

Cross-reference:    As  to 
Compensation  of  the  marshal,  see  section  48  a  and  e,  supra,  p.  090  et  seq. 

Sec.  53.  Duties  of  Attorney-General.  —  a  The  Attorney-General  shall 
annually  lay  before  Congress  statistical  tables  showing  for  the  whole  country, 
and  by  States,  the  number  of  cases  during  the  year  of  voluntary  and  involuntary 
bankruptcy ;  the  amount  of  the  property  of  the  estates ;  the  dividends  paid  and 
the  expenses  of  administering  such  estates ;  and  such  other  like  information  as 
he  may  deem  important.  [(1898)  SO  Stat.  L.  559.] 

Stc.  54.  Statistics  of  Bankruptcy  Proceiedings.  —  a  Officers  shall 
furnish  in  writing  and  transmit  by  mail  such  information  as  is  within  their 
knowledge,  and  as  may  be  shown  by  the  records  and  papers  in  their  possession, 
to  the  Attorney-General,  for  statistical  purposes,  within  ten  days  after  being 
requested  by  him  to  do  so.  [(1898)  SO  Stat.  L.  669.] 


Chapter  VI. 


creditors. 

Sec.  55.  Meetings  of  Creditors.  —  a  [Place  and  time.]  The  court  shall 
cause  the  first  meeting  of  the  creditors  of  a  bankrupt  to  be  held,  not  less  than 
ten  nor  more  than  thirty  days  after  the  adjudication,  at  the  county  seat  of  the 
county  in  which  the  bankrupt  has  had  his  principal  place  of  business,  resided, 
or  had  his  domicile ;  or  if  that  place  would  be  manifestly  inconvenient  as  a  place 
of  meeting  for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who  does  not  do 
business,  reside,  or  have  his  domicile  within  the  United  States,  the  court  shall 
fix  a  place  for  the  meeting  which  is  the  most  convenient  for  parties  in  interest 
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If  such  meeting  should  by  any  mischance  not  be  held  within  such  time,  the 
court  shall  fix  the  date,  as  soon  as  may  be  thereafter,  when  it  shall  be  held. 
1(1898)  30  Stat.  L.  569.^ 


Time  of  holding  first  meeting.  —  The  firet 
meeting  of  creditors  cannot  be  held  until 
after  the  adjudication.  In  re  Back  Bay 
Automobile  Co.,  (D.  C.  Mass.  1907)  158  Fed. 
679,  19  Am.  Bankr.  Rep.  835. 

But  see  sec.  12a,  Bupray  p.  540,  whereby  the 
bankrupt  is  authorized  to  offer  composition  to 
his  creditors  either  before  or  after  the  adjudi- 
cation. The  right  to  offer  composition  before 
adjudication  was  inserted  by  the  amendment 
of  June  25,  1910,  which  also  provides  for  the 
calling  of  a  meeting  for  the  purpose  of  taking 
action  thereon.  Technically,  however,  that 
meeting  may  not  be  considered  such  a  "first 
meeting  of  creditors"  as  is  contemplated  by 
section  55a. 

Referee  may  refuse  to  caU  meeting  until 
petitiim  and  schedules  are  amended.  —  It  is 
within  the  jurisdiction  and  discretion  of  a 
referee  in  bankruptcy  to  order  amendments 
to  be  made  in  the  petition  and  schedule  of 
a  voluntary  bankrupt  referred  to  him,  in  par- 
ticulars as  to  which  he  finds  them  defective 
or  insufficient,  and  to  refuse  to  call  a  first 
meeting  of  creditors  until  such  amendments 
be  made.  In  re  Brumelkamp,  (N.  D.  N. 
Y.  1899)  95  Fed.  814,  2  Am.  Bankr.  Bep. 
318. 

Notice  of  meetings.  —  All  known  creditors 
are  entitled  to  ten  da^s'  notice  of  the  first 
and  of  all  other  meetings  of  the  creditors; 
such  notice  must  be  given  by  the  referee.    In 


re  Stein,  (D.  G.  Ind.  1899)  94  Fed.  124,  1 
Am.  Bankr.  Rep.  662. 

An  objection  by  an  involuntary  bankrupt 
to  the  regularity  of  a  first  meeting  of  his 
creditors,  and  to  the  validity  of  proceedings 
bad  thereat,  on  the  ground  that  the  notices 
of  such  meeting  were  prepared  by  the  ref- 
eree before  the  bankrupt's  own  list  of  cred- 
itors was  filed,  whereby  it  resulted  that  some 
of  the  creditors  were  not  notified,  will  not 
be  sustained  when  it  appears  that  the  bank- 
rupt's list  of  creditors  was  not  filed  within 
the  time  limited  by  the  law,  and  was  incom- 
plete and  imperfect.  In  re  Schiller,  (W.  D. 
Va,  1899)  96  Fed.  400,  2  Am.  Bankr.  Rep. 
704. 

Presence  of  creditors  at  meeting.  —  Cred- 
itors are  not  to  be  counted  as  present  simply 
because  their  claims  have  been  allowed.  In 
order  to  be  present  they  must  attend  in  per-, 
son  or  by  duly  authorized  agent  or  attorney, 
and  those  creditors  who  do  so  attend  con- 
stitute the  meeting,  whether  they  constitute 
a  majority  in  number  and  value  of  the  claims 
allowed  or  not.  In  re  Kaufman,  (W.  D.  Ky. 
1910)   179  Fed.  552. 

Bankrupt's  presence  at  meetini^  —  It  is 
not  mandatory  that  the  bankrupt  be  present 
at  the  first  meeting  of  creditors  unless  so  di- 
rected by  the  court  or  a  judge  thereof.  In 
re  Parker,  (D.  C.  Kan.  1899)  1  Am.  Bankr. 
Rep.  615. 


b  ^Presiding  officer  —  duties."]  At  the  first  meeting  of  creditors  the  judge  or 
referee  shall  preside,  and,  before  proceeding  with  the  other  business,  may  allow 
or  disallow  the  claims  of  creditors  there  presented,  and  may  publicly  examine 
the  bankrupt  or  cause  him  to  be  examined  at  the  instance  of  any  creditor. 
[(1898)  SO  Stat.  L.  669.] 


Croas-references:   As  to 

Examination  of  bankrupt,  see  section 
7a  (9),  supra,  p.  624. 

Proof  and  allowance  of  claims,  see  the 
several  subdivisions  of  section  57,  in- 
fra, p.  700. 


AUowance  of  claims.  —  Claims  cannot  be 
allowed  without  a  meeting  of  creditors.  In 
re  Badk  Bay  Automobile  Co.,  <D.  C.  Mass. 
1907)  158  Fed.  679,  19  Am.  Bankr.  Rep. 
835. 


c  ICr editors'  dvty.]  The  creditors  shall  at  each  meeting  take  such  steps  as 
may  be  pertinent  and  necessary  for  the  promotion  of  the  best  interests  of  the 
estate  and  the  enforcement  of  tiiis  Act.  [(1898)  SO  Stat.  L.  669.] 

d  [Subsequent  meetings  of  creditors.]  A  meeting  of  creditors,  subsequent 
to  the  first  one,  may  be  held  at  any  time  and  place  when  all  of  the  creditors  who 
have  secured  the  allowance  of  their  claims  sign  a  written  consent  to  hold  a 
meeting  at  such  time  and  place.  [(1898)  SO  Stat.  L.  669.] 

e  [Meeting  at  call  of  court.]  The  court  shall  call  a  meeting  of  creditors 
whenever  one-fourth  or  more  in  number  of  those  who  have  proven  their  claims 
shall  file  a  written  request  to  that  effect;  if  such  request  is  signed  by  a  majority 
of  such  creditors,  which  number  represents  a  majority  in  amount  of  such  claims, 
and  contains  a  request  for  such  meeting  to  be  held  at  a  designated  place^  the 
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court  shall  call  such  meeting  at  such  place  within  thirty  days  after  the  date  of 
the  filing  of  the  request.  l{1898)  SO  Stat.  L.  660.] 


The  word  "  whenflrer,"  in  section  55e, 
should  be  construed  to  mean  "  whenever  after 
the  first  meeting,"  previously  required  to  be 
held  by  section  SSa,  which  can  only  be  held 
not  less  than  ten  nor  more  than  thirty  days 


after  adjudication.  In  re  Back  Bay  Auto- 
mobile Co.,  (D.  C.  Biass.  1907)  158  Fed.  679, 
19  Am.  Bankr.  Rep.  836,  revenitiff  19  Am. 
Bankr.  Rep.  33. 


f  IFinal  meeting.']  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed 
a  final  meeting  of  creditors  shall  be  ordered.  \_(1898)  SO  Stat.  L.  660.'} 

Necessity  of  final  meeting.  — An  estate  94  Fed.  124,  1  Am.  Bankr.  Rep.  662;  In  re 
cannot  be  closed  without  a  final  meeting  of  Michel,  (£.  D.  Wis.  1899)  95  Fed.  803,  1 
the  creditors.    In  re  Stein,  (D.  C.  Ind.  1899)       Am.  Bankr.  Rep.  665. 

Sec.  56.  Votebs  at  Mkktings  of  Creditobs.  —  a  ^Method  of  voting.] 
Creditors  shall  pass  upon  matters  submitted  to  them  at  their  meetings  by  a 
majority  vote  in  number  and  amount  of  claims  of  all  creditors  whose  claims 
have  been  allowed  and  are  present,  except  as  herein  otherwise  provided. 
1(1898)  SO  Stat.  L.  660.] 


Cross-references:    As  to 

Claims  which  may  be  proved  and  al- 
lowed, see  the  several  subdivisions  of 
section  63,  infra,  p.  753. 

Proof  and  allowance  of  claims  generally, 
see  the  several  subdivisions  of  section 
57,  infra,  p.  700. 

Voting  for  trustee,  see  section  44,  supra, 
p.  677. 

Matten  which  may  be  submitted.  —  Sec- 
tion 56a  confers  no  authority  to  submit  to 
creditors  the  decision  of  matters  which  the 
statute  has  otherwise  made  provision  for.  In 
re  Columbia  Iron  Works,  (E.  D.  Mich.  1904) 
142  Fed.  234,  14  Am.  Bankr.  Rep.  526. 

A  majority  of  the  creditors  cannot,  by  vote 
at  a  special  meeting,  compel  a  trustee  to  effect 
a  compromise  desired  by  them.  In  re 
Meadows,  (W.  D.  N.  Y.  1910)  181  Fed.  911. 

Manner  of  voting.  — All  creditors,  except 
those  having  secured  or  priority  claims,  who 
are  present  at  a  creditors'  meeting  are  enti- 
tled to  vote  according  to  the  amount  of  their 
allowed  claims.  In  re  Walker,  (D.  C.  N.  D. 
1899)  96  Fed.  550,  3  Am.  Bankr.  Rep.  35; 
In  re  Eagles,  (E.  D.  N.  C.  1900)  99  Fed. 
696,  3  Am.  B^nkr.  Rep.  733;  In  re  T.  L. 
Kelly  Dry-Goods  Co.,  (E.  D.  Wis.  1900)  102 
Fed.  747,  4  Am.  Bankr.  Rep.  528 ;  In  re  Fin- 
lay,  (S.  D.  N.  Y.  1900)  104  Fed.  676,  3  Am. 
Bankr.  Rep.  738;  In  re  McGill,  (C.  C.  A.  6th 
Cir.  1901)  106  Fed.  57,  5  Am.  Bankr.  Rep. 
166,  affirming  Falter  t?.  Reinhard,  (S.  D. 
Ohio  1900)  104  Fed.  202,  4  Am.  Bankr.  Rep. 
782;  In  re  Rekersdres,  (S.  D.  N.  Y.  1901) 
108  Fed.  206,  5  Am.  Bankr.  Rep.  811 ;  In  re 
Beck,  (D.  C.  Mass.  1901)  110  Fed.  140,  6 
Am.  Bankr.  Rep.  654;  In  re  Messengill,  (E. 
D.  N.  C.  1902)  113  Fed.  366,  7  Am.  Bankr. 
Rep.  669;  In  re  Henschel,  (C.  C.  A.  2d  Cir. 
1902)  113  Fed.  443,  7  Am.  Bankr.  Rep.  662, 
reversing  (S.  D.  N.  Y.  1901)  6  Am.  Bankr. 
Rep.  25  and  109  Fed.  861,  6  Am.  Bankr. 
Rep.  305;  In  re  Dayville  Woolen  Co.,  (D.  C. 
Conn.  1902)  114  Fed.  674,  8  Am.  Bankr.  Rep. 
85;  In  re  Mackellar,  (M.  D.  Pa.  1902)   116 


Fed.  547,  8  Am.  Bankr.  Rep.  669;  In  re  Ma- 
lino,  (S.  D.  N.  Y.  1902)  118  Fed.  368,  8  Am. 
Bankr.  Rep.  205;  In  re  Lazoris,  (E.  D.  Wis. 
.1903)  120  Fed.  716,  10  Am.  Bankr.  Rep.  31; 
In  re  Blue  Ridge  Packing  Co.,  (M.  D.  Ps. 
1903)  125  Fed.  619,  11  Am.  Bankr.  Rep.  36: 
In  re  E.  T.  Kenney  Co.,  (D.  C.  Ind.  1905) 
136  Fed.  451,  14  Am.  Bankr.  Rep.  611;  In  re 
Ogles,  (E.  D.  Tenn.)  2  Am.  Buikr.  Bep.  514; 
Ciendening  t;.  Red  River  Valley  Nat.  Bank. 
(N.  D.  1903)  11  Am.  Bankr.  Rep.  245;  Dight 
i\  Chapman,  (1904)  12  Am.  Bankr.. Rep.  743. 
44  Ore.  265,  75  Pac.  585;  In  re  Milne,  (S.  D. 
N.  Y.  1908)  20  Am.  Bankr.  Rep.  248. 

The  vote  turns,  not  on  the  number  of  cred- 
itors present  and  the  amount  represented  by 
them,  but  on  the  number  and  amount  of  al- 
lowed claims  present  before  the  referee  at  the 
time  of  the  vote.  /«  re  Henscbel,  ( S.  D.  N.  Y. 
1901)   109  Fed.  861,  6  Am.  Bankr.  Rep.  305. 

A  single  interest  should  vote  as  a  single 
interest,  and  not  otherwise.  In  re  E.  T. 
Kenney  Co.,  (D.  C.  Ind.  1905)  136  Fed.  451, 
14  Am.  Bankr.  Rep.  611. 

Defective  claims.  — The  absence  of  the 
date  to  a  creditor's  claim  in  bankruptcy  is  a 
fatal  defect,  which  will  prevent  his  partici- 
pation in  the  creditors'  meeting.  In  rt  Blae 
Ridge  Packing  Co.,  (M.  D.  Pa.  1903)  125 
Fed.  619,  11  Am.  Bankr.  Rep.  36. 

But  the  mere  fact  that  at  the  head  of  the 
proof  of  a  claim  in  bankruptcy  the  title  of 
the  court  is  not  given  as  required  by  genera! 
order  21  and  form  No.  31  is  not  sufficient 
to  vitiate  the  proof  so  as  to  prevent  the  cred- 
itor's participation  in  the  meeting.  In  re 
Blue  Ridge  Packing  Co.',  (M.  D.  Pa.  1903) 
125  Fed.  619,  11  Am.  Bankr.  Rep.  36. 

Assigned  claims.  — -  Where  a  claim  has  been 
assigned,  the  assignee  is  the  real  owner,  and 
he  alone  can  vote  thereon  at  a  creditors* 
meeting.  In  re  Blount,  (E.  D.  Ark.  1906) 
142  Fed.  263,  16  Am.  Bankr.  Rep.  97;  In  re 
Messengill,  (E.  D.  N.  C.  1902)  7  Am.  Bankr. 
Rep.  669. 

Thus  where  one  of  the  partners  in  a  bank- 
rupt  firm   hsA   a   claim   against   the  firm, 
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which  he  has  assigned  to  a  third  person  as 
eollateral  security  for  a  debt,  the  Holder  can- 
not prove  the  claim  nor  vote  on  it,  not  being 
the  owner  of  the  claim;  and,  for  a  similar 
reason,  the  bankrupt  partner  cannot  prove 
it.  In  re  Eagles,  (£.  D.  N.  C.  1900)  09 
Fed.  696. 

PiMence  at  meeting.  —  Claims  allowed  are 
not  to  be  counted  where  the  creditor  is  not 
present,  and  the  pow«r  of  attorney  of  his 
proxy  is  insufficient.  In  re  Henschel,  (C.  C. 
A.  2d  Cir.  1902)  113  Fed.  443,  7  Am.  Bankr. 
Rep.  662,  reversing  (S.  D.  N.  Y.  1901)  109 
Fed.  861,  6  Am.  Bankr.  Rep.  305. 

An  attorney,  agent,  or  proxy  may  cast  the 
vote  of  a  creditor  whom  he  represents,  upon 
the  presentation  of  proper  authority  so  to 
do;  but  such  authority  should  be  in  writing, 
duly  executed,  and  filed  by  the  referee  as  a 
part  of  the  record.  In  re  Sugenheimer,  (S. 
D.  N.  Y.  1899)  91  Fed.  744;  /n  re  Blankfein, 
(S.  D.  N.  Y.  1899)  97  Fed.  191,  3  Am. 
Bankr.  Rep.  165;  In  re  Eagles,  (£.  D.  N.  G. 
1900)  09  Fed.  696;  In  re  Richards,  (N.  D. 
N.  Y.  1900).  103  Fed.  849,  4  Am.  Bankr. 
Rep.  631;   Falter  v,  Reinhard,    (S.  D.  Ohio 

1900)  104  Fed.  292,  4  Am.  Bankr.  Rep.  782; 
In  re  Oasser,  (C.  C.  A.  8th  Cir.  1900)  104 
Fed.  637,  6  Am.  Bankr.  Rep.  32;  In  re  Fin- 
lay,  (S.  D.  N.  Y.  1900)  104  Fed,  676,  3  Am. 
Bankr.  Rep.  738;  In  re  Scully,   (E.  D.  Pa. 

1901)  108  Fed.  372,  5  Am.  Bankr.  Rep.  716; 
In  re  Lazoris,  (E.  D.  Wis.  1903)  120  Fed. 
716,  10  Am.  Bankr.  Rep.  31;  In  re  Blue 
Ridge  Packing  Co.,  (M.  D.  Ba.  1903)  126 
Fed.  619,  11  Am.  Bankr.  Rep.  36;  In  re 
Cooper,  (E.>D.  Pa.  1905)  135  Fed.  196,  14 
Am.  Bankr.  Rep.  320;  In  re  Columbia  Iron 
Works,  (E.  D.  Mich.  1904)  142  Fed.  234,  14 
Am.  Bankr.  Rep.  526;  In  re  Lloyd,  (E.  D. 
Wis.  1906)  148  Fed.  92,  17  Am.  Bankr.  Rep. 
96;  In  re  Pauly,  (N.  D.  N.  Y.  1899)  2  Am. 
Bankr.  Rep.  333;  Matter  of  Law,  (S.  D.  111. 
1905)   13  Am.  Bankr.  Rep.  660. 

Voting  by  attorney,  —  The  mere  relation 
of  attorney  for  the  creditors  of  a  bankrupt 
does  not  authorize  such  attorney  to  vote  in 
behalf  of  his  clients  at  the  election  of  trus- 
tee. In  re  Scully,  (E.  D.  Pa.  1901)  108  Fed. 
372,  6  Am.  Bankr.  Rep.  716;  In  re  Lazoris, 
(E.  D.  Wis.  1903)  120  Fed.  716,  10  Am. 
Bankr.  Rep.  31. 

Therefore  it  is  proper  for  a  referee  to  re- 
quire a  letter  of  attorney  before  allowing  an- 
other to  vote  on  the  claim  of  a  creditor. 
In  re  Richards,  (N.  D.  N.  Y.  1000)  103  Fed. 
849,  4  Am.  Bankr.  Rep.  631. 

Where  a  power  of  attorney  authorizing  its 
holder  to  represent  a  creditor  at  a  meeting 
of  a  bankrupt's  creditors  is  mislaid,  and  not 
produced  until  the  meeting  is  over,  the  at- 
torney is  properly  refused  the  right  to  par- 
ticipate. In  re  Blue  Ridge  Packing  Co.,  (M. 
D.  Pa.  1903)  126  Fed.  619,  11  Am.  Bankr. 
Rep.  36. 


In  bankruptcy  proceedings,  under  general 
order  No.  21,  which  requires  that  a  letter  of 
attorney  executed  on  behalf  of  a  partnership 
must  show  that  the  person  exe<;uting  it  is  a 
member  of  the  firm,  the  fact  that  such  state- 
ment is  contained  in  the  proof  of  debt  ac- 
companying the  letter,  though  absent  from 
the  letter  itself,  is  sufficient  to  entitle  the 
attorney  to  represent  the  creditor  in  the 
creditors'  meeting.  In  re  Blue  Ridge  Pack- 
ing Co.,  (M.  D.  Pa.  1903)  125  Fed.  619,  11 
Am.  Bankr.  Rep.  36. 

An  attorney  should  not  be  permitted  to 
vote  any  claim  which  has  con^  to  him 
through  the  instrumentality  of  the  bankrupt; 
but  the  fact  that  he  so  received  claims  is 
not  sufficient  ground  for  excluding  his  vote 
on  claims  which  came  to  him  unsolicited. 
In  re  Lloyd,  (E.  D.  Wis.  1906)  148  Fed.  92, 
17  Am.  Bankr.  Rep.  96. 

A  power  of  attorney  from  a  creditor  of  a 
bankrupt,  running  jointly  to  one  of  the  bank- 
rupt's attorneys  and  another,  does  not  entitle 
either  to  vote  on  such  claim  at  a  creditors' 
meeting.  In  re  Columbia  Iron  Works,  (E.  D. 
Mich.  1904)  142  Fed.  234,  14  Am.  Bankr. 
Rep.  626. 

sffect  of  objection  to  daim  —  C^enerally, 
Claims  should  not  be  voted  where  duly  veri- 
fied legal  objections  are  filed  thereto;  but 
the  referee  may  proceed  to  take  proof,  and  if 
the  objecting  party  cannot  produce  sufficient 
evidence  to  sustain  the  objections  the  claim 
may  be  allowed.  If,  however,  the  objecting 
party  shows  legal  cause  for  delay  for  the  pur- 
pose of  producing  evidence  not  at  hand,  the 
reference  may  in  some  cases  allow  the  claim 
for  voting  purposes.  In  re  Evening  Standard 
Pub.  Co.,  (N.  D.  N.  Y.  1908)  164  Fed.  517, 
21  Am.  Bankr.  Rep.  166. 

But  it  does  not  rest  in  the  discretion  of 
the  referee  to  allow  claims  as  a  voting  basis 
when  objections  are  made  which  are  appar- 
ently genuine,  in  re  Malino,  (S.  D.  N.  Y. 
1902)   118  Fed.  368,  8  Am.  Bankr.  Rep.  205. 

While  the  mere  filing  of  objections  to  a 
claim  should  not  exclude  the  creditor  from 
voting  on  the  election  of  a  trustee,  it  has 
been  held  that  such  action  by  the  referee  will 
not  be  reviewed  when  no  objection  is  made 
to  the  election^  and  no  facts  are  presented  on 
which  to  raise  the  question  of  the  rights  of 
creditors  in  such  case.  In  re  T.  L.  Kelly 
Dry-Goods  Co.,  (E.  D.  Wis.  1900)  102  Fed. 
747,  4  Am.  Bankr.  Rep.  628. 

Objecting  creditors  and  the  bankrupt  are 
entitled  to  a  hearing  upon  the  objections  for 
the  purpose  of  determining,  at  least,  whether 
they  are  honestly  made  and  there  is  reason- 
able ground  for  their  consideration;  and  if 
these  facts  are  established  the  claims  should 
not  be  allowed  for  the  purpose  of  voting. 
In  re  Malino,  (S.  D.  N.  Y.  1002)  118  Fed. 
368,  8  Am.  Bankr.  Rep.  206. 


6  [Voting  by  seciured  creditors,']  Creditors  holding  claims  which  are  secured 
oir  have  priority  shall  not,  in  respect  to  such  claims,  be  entitled  to  vote  at  cred- 
itors' meetings,  nor  shall  such  claims  be  counted  in  computing  either  the  num- 
ber of  creditors  or  the  amount  of  their  claims,  unless  the  amounts  of  such 
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claims  exceed  the  values  of  such  securities  or  priorities,  and  then  only  for  such 
excess.  [(1898)  30  Sial.  L.  660.] 

Croaa^reference:    A«  to 
Voting   power   of    secured   and   priority 
claims,  see  section  57,  subdivisions  e, 
g,  and  h,  infra,  p.  704  et  seq. 


Secured  and  priority  creditors  are  entitled 
to  vote  at  creditors'  meetings  to  tlie  extent 
only  that  their  claims  have  been  allowed  as 
being  in  excess  of  the  securities  held  by 
them;  but  if  the  securities  have  been  surren- 
dered such  creditors  become  unsecured  claim- 
ants, and  mav  so  vote.  In  re  Conhaim,  (D. 
C.  Wash.  1800)  07  Fed.  024,  3  Am.  Bankr. 
Rep.  240;  In  re  Eagles,  (E.  D.  N.  C.  1000) 
00  Fed.  606;  In  re  Utt,  (C.  C.  A.  7th  Cir. 
1001)  105  Fed.  754,  5  Am.  Bankr.  Rep.  383; 
In  re  Malino,    (S.  D.  N.  Y.  1002)   118  Fed. 


368,  8  Am.  Bankr.  Rep.  205;  In  re  Lantzen- 
heim^r,  (N.  D.  la.  1003)  124  Fed.  716,  10  Am. 
Bankr.  Rep.  720;  In  re  Columbia  Iron  Works, 
(E.  D.  Mich.  1004)  142  Fed.  234,  14  Am. 
Bankr.  Rep.  526;  In  re  Cramond,  (N.  D.  N. 
Y.  1006)  145  Fed.  066,  17  Am.  Bankr.  Rep. 
22;  Stevens  v,  Nave-McCord  Mercantile  Co., 
(C.  C.  A.  8th  Cir.  1006)  150  Fed.  71,  17  Am. 
Bankr.  Rep.  600. 

Where  objections  are  filed  to  a  claim,  on 
the  ground  that  the  claimant  has  received 
a  preference,  he  should  not  be  permitted  to 
participate  in  creditors'  meetings  until  the 
matter  has  been  heard  and  determined.  In  re 
Columbia  Iron  Works,  (E.  D.  Mich.  1904) 
142  Fed.  234,  14  Am.  Bankr.  Rep.  526. 


Sec.  67.  Proof  and  Allowancb  of  Claims.  —  a  [0/  what  to  consist.] 
Proof  of  claims  shall  consist  of  a  statement  under  oath,  in  writing,  signed  by  a 
creditor  setting  forth  the  claim,  the  consideration  therefor,  and  whether  any, 
and,  if  so  what,  securities  are  held  therefor,  and  whether  any,  and,  if  so  what, 
payments  have  been  made  thereon,  and  that  the  sum  claimed  is  justly  owing 
from  the  bankrupt  to  the  creditor.  [(1898)  SO  Stat.  L.  660.] 

While  strict  rules  of  pleading  do  not  ap- 
ply, it  is  nevertheless  necessary  that  the 
claim  and  its  consideration  sliould  be  so  set 
forth  as  to  enable  the  trustee  and  the  credit- 
ors to  make  proper  investigation  as  to  its 
fairness  and  legality,  without  undue  trouble 
or  inconvenience.  In  re  Scott,  (N.  D.  Tex, 
1800)  03  Fed.  418;  In  re  Stevens,  (D.  C.  Vt 
1001)  107  Fed.  243;  In  re  Coventry  Evans 
Furniture  Co.,  (N.  D.  N.  Y.  1000)  166  Fed. 
517;  In  re  Griffin,  (D.  C.  Mass.  1010)  188 
Fed.  380. 

A  claim  against  a  bankrupt  is  "proved** 
and  entitled  to  allowance  only  when  it  is 
properly  verified  and  states  "the  considera- 
tion **  therefor,  and  contains  the  other  state- 
ments required  by  section  57a.  In  re  Coven- 
try Evans  Furniture  Co.,  (N.  D.  N.  Y.  1009) 
166  Fed.  516,  22  Am.  Bankr.  Rep.  272. 

Effect  of  failure  to  prot-e.  —  If  the  proof 
of  claim  against  a  bankrupt's  estate  does  not 
comply  with  section  57a,  it  is  not  entitled  to 
allowance;  and  if  allowed,  the  trustee  when 
appointed  may  have  it  expunged  unless  it 
is  corrected  by  amendment  or  established  by 
proof.  In  re  Coventry  Evans  Furniture  Co., 
(N.  D.  N.  Y.  1000)  166  Fed.  516,  22  Am. 
Bankr.  Rep.  272. 

A  claim  against  a  bankrupt  is  not  entitled 
to  consideration  unless  proved  in  accordance 
with  the  provisions  of  the  Act,  and  the  forms 
prescribed  thereunder.  In  re  Dunn  Hard- 
ware, ete..  Co.,  (E.  D.  N.  C.  1004)  133  Fed. 
710.  13  Am.  Bankr.  Rep.  147. 

Failure  of  bankrupt  to  controvert  proof  of 
oUUm.  —  An  allegation  in  a  petition  in  invol- 
untary bankruptcy  that  a  petitioner  is  a 
creditor  of  the  bankrupt  to  an  amount  stated, 
and  the  failure  of  the  bankrupt  to  answer  and 
controvert  the  allegation  does  not  make  the 
fact  of  such  indebtedness  res  judicata  as  to 


Cross-references:    As  to 

Claims  which  may  be  proved,  see  the 
several  subdivisions  of  section  63,  in- 
fra, p.  753. 

Claims  for  expenses  of  administration, 
see  section  62,  infra,  p.  740. 

Necessity  and  manner  of  preying  claim. — 
All  claims  against  a  bankrupt's  estate  must 
be  proved  by  a  statement  in  writing,  under 
oath,  setting  forth  all  the  information  re- 
quired by  section  57a,  and  also  all  the  facts 
in  connection  therewith  which  are  essential 
to  the  clear  understanding  of  the  claim  made. 
In  re  Sumner,  (E.  D.  N.  Y.  1000>  101  Fed. 
224,  4  Am.  Bankr.  Rep.  123;  In  re  Wooten, 
(E.  D.  N.  C.  1002)  118  Fed.  670,  0  Am. 
Bankr.  Rep.  247;  Batchelder,  etc.,  Co.  v. 
Whitmore,  (C.  C.  A.  1st  Cir.  1003)  122  Fed. 
365,  10  Am.  Bankr.  Rep.  641;  In  re  Blue 
Ridge  Packing  Co.,  (M.  D.  Pa.  1003)  125 
Fed.  610,  11  Am.  Bankr.  Rep.  36;  In  re 
Prince,  (M.  D.  Pa.  1004)  131  Fed.  546,  12 
Am.  Bankr.  Rep.  680;  In  re  Dunn  Hardware, 
etc.,  Co.,  (E.  D.  N.  C.  1004)  132  Fed.  710,  13 
Am.  Bankr.  Rep.  147;  In  re  McKenna,  (N.  D. 
N.  Y.  1006)  137  Fed.  611,  15  Am.  Bankr. 
Rep.  4;  In  re  Rosenberg,  (E.  D.  Pa.  1006) 
144  Fed.  442,  16  Am.  Bankr.  Rep.-465;  In  re 
Girvin,  (N.  D.  N.  Y.  1008)  160  Fed.  107,  20 
Am.  Bankr.  Rep.  400;  In  re  Coventry  Evans 
Furniture  Co.,  (N.  D.  N.  Y.  1000)  168  Fed. 
516,  22  Am.  Bankr.  Rep.  272;  In  re  Harper, 
(N.  D.  N.  Y.  1010)  175  Fed.  412,  23  Am. 
Bankr.  Rep.  018;  In  re  Graves,  <D.  C.  Vt. 
1010)  182  Fed.  443;  In  re  Lough,  (C.  C.  A. 
2d  Cir.  1010)  182  Fed.  061 ;  In  re  Heim  Milk 
Product  Co.,  (N.  D.  N.  Y.  1010)  183  Fed. 
787;  In  re  Scott,  (N.  D.  Tex.  1800)  1  Am. 
Bankr.  Rep.  553;  In  re  Creasinger,  (S.  D. 
Cal.  1006)  17  Am.  Bankr.  Rep.  538. 
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tb«  creditors  or  the  trustee;  but  such  peti- 
tioner must  still  file  and  prove  his  claim, 
which  may  be  contested  by  the  trustee  or  any 
creditor.  In  re  Harper,  (N.  D.  N.  Y.  1910) 
175  Fed.  412,  23  Am.  Bankr.  Rep.  918. 

TfMses  need  not  he  proved.  —  Since  taxes, 
assessed  against  the  property  of  a  bankrupt 
during  the  administration  of  his  estate,  are 
matters  of  public  record,  they  need  not  be 
proved  as  a  claim  against  the  bankrupt's  es- 
tate in  order  to  be  allowed.  In  re  Prince, 
(M.  D.  Pa.  1904)  131  Fed.  546,  12  Am. 
Bankr.  Rep.  680.  And  see  also  the  annota- 
tion under  section  64a,  infra,  p.  766. 

Statement  of  consideration.  —  In  a  proof 
of  debt  in  bankruptcy,  the  statement  of  the 
consideration  must  be  sufficiently  full  and 
specific  to  enable  the  trustee  and  the  cred- 
itors to  pursue  proper,  and  legitimate  in- 
quiries as  to  the  fairness  and  legality  of  the 
claim.  In  re  Scott,  (N.  D.  Tex.  1899)  93 
Fed.  418;  In  re  Stevens,  (D.  C.  Vt.  1900) 
104  Fed.  325,  5  Am.  Bankr.  Rep.  11;  In  re 
Blue  Ridge  Packing  Co.,  (M.  D.  Pa.  1903) 
125  Fed.  619,  11  Am.  Bankr.  Rep.  36;  In  re 
Brett,  (D.  C.  N.  J.  1904)  130  Fed.  981,  12 
Am.  Bankr.  Rep.  492;  In  re  Coventry  Evans 
Furniture  Co.,  (N.  D.  N.  Y.  1909)  166  Fed. 
516,  22  Am.  Bankr.  Rep.  272;  In  re  Creas- 
inger,  (S.  D.  Cal.  1906)  17  Am.  Bankr.  Rep. 
543. 

Proof  of  claims  against  a  bankrupt's  es- 
tate, reciting  generally  that  there  was  a  con- 
sideration for  the  debt,  does  not  comply  with 
the  requirement  that  the  proof  must  state 
"the  consideration."  In  re  Coventry  Evans 
Furniture  Co.,  (N.  D.  N.  Y.  1909)  166  Fed. 
516,  22  Am.  Bankr.  Rep.  272. 

Amendment  of  proofs.  —  As  in  all  other 
equitable  proceedings,  the  proof  of  a  claim  in 
bankruptcy,  requir^  by  section  57a,  may  be 
amended  so  as  to  cure  defects  and  irregulari- 
ties therein,  and  to  supply  omissions;  and 
such  amendment  relates  back  to  the  date  of 
the  original  filing  of  the  proof  of  claim. 
Hutchinson  v,  Otis,  (1903)  190  U.  S.  652, 
23  S.  Ct,  778,  47  U.  S.  (L.  ed.)  1179,  10  Am. 
Bankr.  Rep.  135;  In  re  Myers,  (D.  C.  Ind. 
1900)  99  Fed.  691,  3  Am.  Bankr.  Rep.  760; 
In  re  Roeber,  (0.  C.  A.  2d  Cir.  1903)  127 
Fed.  122,  11  Am.  Bankr.  Rep.  464;  Bucking- 
ham V.  Estes,  (C.  C.  A.  6th  Cir.  1904)  128 
Fed.  584,  12  Am.  Bankr.  Rep.  182;  In  re 
Robinson,  (D.  C.  Mass.  1905)  136  Fed.  994, 
14  Am.  Bankr.  Rep.  626;  Bennett  v.  Ameri- 
can Credit  Indemnity  Co.,  (C.  C.  A.  6th  Cir. 
1908)  159  Fed.  624,  20  Am.  Bankr.  Rep.  260; 
In  re  Faulkner,  (C.  C.  A.  8th  Cir.  1908)  161 
Fed.  900,  20  Am.  Bankr.  Rep.  542;  In  re 
Miners'  Brewing  Co.,  (E.  D.  Pa.  1908)  162 
Fed.  327,  20  Am.  Bankr.  Rep.  717;  In  re 
Medina  Quarry  Co.,  (W.  D.  N.  Y.  1910)  179 
Fed-  929;  In  re  Carothers,  (W.  D.  Pa.  1910) 
182  Fed.  601;  In  re  Fisk,  (S.  D.  N.  Y.  1911) 
185  Fed.  974;  In  re  Salvator  Brewing  Co.,  (S. 
D.  N.  Y.  1911)  188  Fed.  522;  Matter  of 
Creasinger,  (S.  D.  Cal.  1906)  17  Am.  Bankr. 
Rep.  538;  In  re  Schiebler,  (E.  D.  N.  Y.  1908) 
21  Am.  Bankr.  Rep.  809. 

As  to  the  amendment  of  proofs  of  claims 
subsequent  to  the  time  allowed  for  proving 
the  original  claim,  and  the  effect  of  such  sub- 


sequent amendment,  see  the  annotation  un- 
der subdivision  n  of  this  section,  infra,  p. 
712. 

Amendment  to  avoid  objection  on  ground 
of  usury,  —  Where  a  creditor  of  a  bankrupt 
sought  to  prove  a  note  drawing  usurious  in- 
terest, and  the  claim  was  disallowed  on  ac- 
count of  such  usury,  the  creditor  is  entitled 
to  amend  his  original  proof  by  substituting 
therefor  a  claim  for  money  fraudulently  ob- 
tained by  the  bankrupt  and  received  to  the 
claimant's  use.  In  re  Robinson,  (D.  C.  Mass. 
1905)   136  Fed.  994,  14  Am.  Bankr.  Rep.  626. 

Amendment  of  claim  declared  fraudulent 
disallowed,  —  Where  a  claim  of  lien  under  a 
mortgage  had  been  declared  fraudulent,  it 
was  held  that  the  claimants  were  not  entitled 
to  amend  so  as  to  prove  such  claim  as  a  gen- 
eral claim  against  the  bankrupt's  estate. 
In  re  Vogt,  (E.  D.  N.  Y.  1911)  188  Fed. 
764. 

Amendment  to  obtain  undue  advantage  dis- 
allowed,—  The  court  should  not  permit  a 
creditor  to  alter  his  position  materially  for 
the  express  purpose  of  obtaining  an  advan- 
tage over  other  creditors,  to  which  he  would 
not  otherwise  be  entitled.  In  re  Miners* 
Brewing  Co.,  (E.  D.  Pa.  1908)  162  Fed.  327, 
20  Am.  Bankr.  Rep.  717. 

Who  may  prove  claims  —  Creditors,  —  Any 
creditor  whose  claim  is  provable  in  bank- 
ruptcy may  make  the  proof  required  by  sec- 
tion 57a.  As  to  what  constitutes  provable 
claims,  see  the  several  subdivisions  of  section 
03,  infra,  p.  753. 

But  a  creditor  of  a  bankrupt,  who  is  also 
his  debtor  in  a  larger  amount,  will  not  be 
permitted  to  prove  his  claim  against  the  es- 
tate so  long  as  his  own  debt  remains  unpaid. 
In  re  Gerson,  (E.  D.  Pa.  1901)  105  Fed.  893. 
See  also  In  re  Wiener,  etc..  Shoe  Co.,  (E.  D. 
Pa.  1899)  96  Fed.  949,  3  Am.  Bankr.  Rep. 
200. 

And  where,  under  the  law  of  the  state,  the 
assignee  of  a  nonnegotiable  judgment  note 
takes  it  subject  to  all  equities  and  defenses 
available  against  it  in  the  hands  of  the  as- 
signor, he  will  not  be  entitled  to  prove  it  as 
a  claim  against  the  estate  of  the  midcer  in 
bankruptcy,  unless  the  assignor  could  have 
done  so.  In  re  Wiener,  etc..  Shoe  Co.,  (E.  D. 
Pa.  1899)  96  Fed.  949,  3  Am.  Bankr.  Rep. 
200. 

Proof  by  attorney,  —  The  attorney  for  a 
creditor  may,  in  behalf  of  his  client,  make 
the  proof  required  by  the  statute;  but  In 
such  case  the  reason  for  the  making  of  proof 
by  the  attorney,  and  the  fact  that  he  has  the 
requisite  information  for  thatpurpose,  should 
be  made  to  appear.  In  re  Kimball,  (D.  C. 
Mass.  1899)  100  Fed.  777,  4  Am.  Bankr.  Rep. 
144;  In  re  McKenna,  (N.  D.  N.  Y.  1905)  137 
Fed.  611,  15  Am.  Bankr.  Rep.  4;  Matter  of 
Fils,  (D.  C.  N.  J.  1907)  19  Am.  Bankr.  Rep. 
215. 

It  is  not  improper  for  the  attorneys  of.  a 
bankrupt's  trustee  to  make  out  and  present 
formal  proof  of  the  claim  of  a  creditor,  where 
nothing  appears  to  indicate  that  such  attor- 
neys did  anything  for  the  creditor  that  would 
in  any  way  prejudice  the  interests  of  the 
bankrupt  or  his  estate.    In  re  McKenna,  (N. 
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D.  N.  Y.  1905)  137  Fed.  611,  15  Am.  Bankr. 
Rep.  4. 

Proof  by  attorney  in  fact.  —  A  oorporation 
may  make  proof  of  iU  claim  by  agent  or  at- 
torney in  fact,  when  there  is  a  sufficient  rea- 
son why  it  should  be  so  made,  but  not  other- 
wise. Matter  of  File,  (D.  C.  N.  J.  1907)  19 
Am.  Bankr.  Rep.  215. 

Proof  by  assignee,  —  It  is  the  settled  prac- 
tice in  bankruptcy  that  choses  in  action  which 
have  been  assigned  before  a  petition  is  filed 
are  to  be  prov<^  by  the  assignee  as  being  the 
substantial  party  in  interest.  Leighton  v. 
Kennedy,  (C.  C.  A.  1st  Cir.  1904)  129  Fed. 
737,  12  Am.  Bankr.  Rep.  229. 

The  form  by  which  a  claim  against  a  bank- 
rupt was  transferred  is  immaterial,  and  can- 
not affect  the  right  of  the  assignee  to  prove 
the  claim,  where  it  is  sufficient  to  estop  the 
original  holder  from  asserting  a  right  to  it. 
In  re  Miner,  (D.  C.  Ore.  1902)  117  Fed.  953, 
9  Am.  Bankr.  Rep.  100. 

A  receiver  appointed  for  an  insolvent  debtor 
may  prove  a  claim  against  the  bankrupt's  es- 
tate for  a  debt  due  such  insolvent  debtor. 
Dight  V,  Chapman,  (1904)  12  Am.  Bankr. 
Rep.  743,  44  Ore.  265,  75  Pac.  585. 

An  eigecntor  may  make  a  proof  of  claim 
against  the  estate  of  a  bankrupt,  under  sec- 
tion 57a,  for  a  debt  due  to  the  estate  which 
such  executor  represents.    In  re  Woods,   (D. 

C.  Pa.  1904)  133  Fed.  82,  18  Am.  Bankr. 
Rep.  240. 

Proof  by  legatee.  —  Where  an  executor  re- 
fuses to  prove  a  claim  due  his  decedent's  es- 
tate, the  legatees  should  be  allowed  to  do  so. 
In  re  Lough,  (C.  C.  A.  2d  Cir.  1910)  182  Fed. 
961. 

Proof  by  relative  of  bankrupt,  —  The  fact 
that  one  presenting  a  claim  against  a  bank- 
rupt is  closely  related  to  him,  justifies  a  more 
rigid  scrutiny  than  would  otherwise  be  re- 
quired, but  does  not  of  itself  warrant  its  re- 
jection.   Ohio  Valley  Bank  Co.  r.  Mack,  (S. 

D.  Ohio)  163  Fed.  160  note,  20  Am.  Bankr. 
Rep.  910;  Baumhauer  r.  Austin,  (C.  C.  A. 
5th  Cir.  1011)   186  Fed.  260. 

An  undischarged  bankrupt  should  be  al- 
lowed to  prove  against  the  estate  of  another 
bankrupt  a  claim  which  accrued  subsequent 
to  the  filing  of  his  own  petition.  Matter  of 
Smith,   (N.  D.  N.  Y.)   1  Am.  Bankr.  Rep.  37. 

Effect  of  proving  elaima  —  Proof  binds 
claimant,  —  A  claimant  who  makes  proof  of 
his  claim  and  secures  its  allowance  is,  in  the 
absence  of  inadvertence,  fraud,  or  mistake. 


bound  thcrebv,  because,  when  a  creditor 
makes  proof  of  his  claim  against  a  bankrupt's 
estate,  he  stands  in  the  position  of  a  plaintiff 
at  law,  and  becomes  a  party  to  the  suit. 
In  re  Kenyon,  (S.  D.  Ohio  1907)  156  Fed. 
868,  19  Am.  Bankr.  Rep.  195. 

Proof  fixes  stiUus  as  creditor,  —  One  who 
has  filed  a  formal  proof  of  claim  ajgainst  a 
bankrupt's  estate  has  a  prima  facie  status 
as  a  creditor,  which  cannot  be  collaterally 
attacked,  but  continues,  unless  his  claim  is 
objected  to  and  disallowed  either  when  first 
presented  or  on  reconsideration.  In  re  Roa- 
noke Furnace  Co.,  (E.  D.  Pa.  1907)  152  Fed. 
846,  18  Am.  Bankr.  Rep.  661. 

Acquiescence  in  adjudication,  —  A  creditor, 
by  filing  its  claim  in  bankruptcy,  acouiesoes 
in  the  adjudication.  In  re  New  Yorlc  Tun- 
nel Co.,  (C.  C.  A.  2d  Cir.  1908)  166  Fed.  284, 
21  Am.  Bankr.  Rep.  531. 

Proof  does  not  waive  right  of  action. — 
The  filing  of  a  proof  of  claim  in  bankruptcy 
is  not  a  waiver  of  a  right  of  action  on  the 
claim  in  another  court.  In  re  Buchan's  Soap 
Corp.,  (8.  D.  N.  Y.  1909)  169  Fed,  1017,  22 
Am.  Bankr.  Rep.  382;  Maxwell  v,  Martin, 
(1909)  22  Am.  Bankr.  Rep.  93,  130  App.  Div. 
80,  114  N.  Y.  S.  349. 

Toll  of  limitation  period.  —  Where  a  writ- 
ten statement  of  claim,  duly  verified,  is  filed 
with  the  referee  within  the  year,  such  filing 
is  sufficient  to  take  the  claim  out  of  the  statu- 
tory limitation.  In  re  Mertens,  (C.  C.  A. 
2d  Cir.  1906)  147  Fed.  177,  16  Am.  Bankr. 
Rep.  825. 

Withdrawal  of  proof  of  claim.  —  A  cred- 
itor who  has  filed  a  proof  of  claim  against  a 
bankrupt  estate  may  be  permitted  to  with- 
draw it.  In  re  Weaver,  (N.  D.  Ga.  1904)  144 
Fed.  229,  16  Am.  Bankr.  Rep.  265;  In  re 
Strickland,  (8.  D.  Ga.  1909)  167  Fed.  867, 
21  Am.  Bankr.  Rep.  73.4;  In  re  Stewart,  (K. 
D.  N.  Y.  1910)   178  Fed.  463. 

Withdratcal  as  matter  of  right,  —  It  has 
also  been  held  that  the  withdrawal  or  aban- 
donment of  a  claim  is  a  matter  of  right  in 
the  creditor,  and  not  a 'matter  of  dismtion 
with  the  referee  or  judge.  In  re  Stewart,  (N. 
D.  N.  Y.  1910)  178  Fed.  463. 

Withdrawal  to  proceed  in  state  court. — 
A  creditor  may  properly  be  permitted  to 
withdraw  his  claim  and  intervention  in  order 
to  prosecute  his  remedy  in  the  state  court 
In  re  Strickland,  (S.  D.  Ga.  1909)  167  Fed. 
867,  21  Am.  Bankr.  Rep.  734 ;  In  re  Stewart 
(N.  D.  N.  Y.  1910)   178  Fed.  468. 


b  [^When  claim  founded  upon, writing. "l  Whenever  a  claim  is  founded  upon 
an  instrument  of  writing,  such  instrument,  unless  lost  or  destroyed,  shall  be 
filed  with  the  proof  of  claim.  If  such  instrument  is  lost  or  destroyed,  a  state- 
ment of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction  shaU  be 
filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  disallowed,  sudi 
instrument  may  be  withdrawn  by  permission  of  the  court,  upon  leaving  «  copy 
thereof  on  file  with  the  claim.  [(1898)  SO  Stat.  L.  560.'] 


Failure  to  file  a  written  instrument,  which 
is  the  basis  of  a  claim  against  a  bankrupt's 
estate,  or  to  attach  the  same  to  the  proof  of 
claim,  does  not  raise  a  presumption  against 
the  ezistenoe  of  the  writing.    In  re  Dreaser, 


tn 


(C.   C.  A.  2d  Cir.   1906)    136  Fed.  495,  13 
Am.  Bankr.  Rep.  747. 

Where  it  did  not  appear  that  original 
notes  and  a  mortgage,  which  were  the  hssis 
of  a  o^a^m  ttgainst  a  t>axlkr^pt|  wwe  attaehed 
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to  the  claim  as  required  by  the  bankruptcy 
law,  but  no  objection  was  urged  on  that 
ground,  it  was  presumed  that  such  original 
securities  were  present  at  the  trial  and  not 
attached,  or  that  their  presence  was  waived. 
In  re  Carter,  (W.  D.  Ark.  1005)  138  Fed. 
846,  15  Am.  Bankr.  Rep.  126. 


Withdrawal  of  instrument.  —  After  the 
proof  and  allowance  of  a  claim,  the  referee 
may  permit  the  withdrawal  of  the  original 
note,  on  which  the  claim  was  based,  on  leav- 
ing a  copy  thereof  on  file.  In  re  Loden,  (N. 
D.  Ga.  1910)    184  Fed.  965. 


c  [Piling  claims.']  Claims  after  being  proved  may,  for  the  purpose  of  allow- 
ance, be  filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending 
or  before  the  referee  if  the  case  has  been  referred.  [{1898)  SO  Stat.  L.  660.] 


Filing  esaentiaL  —  It  has  been  held  that 
a  claim  is  not  proved  until  it  has  been  filed. 
In  re  Ingalls,  (CCA.  2d  Cir.  1905)  137 
Fed.  617,  13  Am.  Bankr.  Rep.  512. 

Sufficient  filing,  —  The  presentation  and  de- 
livery of  proof  of  claim  to  the  trustee  in 
bankruptcy  within  a  year  after  the  adjudica- 
tion is  a  sufficient  filing  within  the  meaning 
of  section  57c,  when  read  in  connection  with 
general  order  in  bankruptcy  No.  21,  which  • 
provides  that  proofs  of  debt  received  by  any 
trustee  shall  be  delivered  to  the  referee  to 


whom  the  cause  is  referred.  J.  B.  Orcutt 
Co.  V.  Green,  (1907)  204  U.  S.  96,  27  S.  Ct. 
195,  51  U.  S.  (L.  ed.)  390,  17  Am.  Bankr. 
Rep.  72. 

A  trustee  in  bankruptcy  cannot  file  with 
himself  his  proof  of  his  own  claim  against 
the  bankrupt  estate,  nor  will  the  delivery  of 
such  claim  to  his  attorney,  to  be  filed  with 
the  referee,  be  deemed  the  equivalent  of  a 
delivery  to  such  referee.  J.  B.  Orcutt  Co.  v. 
Green,  (1907)  204  U.  S.  96,  27  S.  Ct.  195, 
11  U.  S.  (L.  ed.)  390,  17  Am.  Bankr.  Rep.  72. 


d  [When  claims  allowed."]  Claims  which  have  been  duly  proved  shall  be 
allowed,  upon  receipt  by  or  upon  presentation  to  the  court,  unless  objection  to 
their  allowance  shall  be  made  by  parties  in  interest,  or  their  consideration  be 
continued  for  cause  by  the  court  upon  its  own  motion.  [{1898)  SO  Stat.  L. 
660.] 


Allowance  of  claims  —  Effect  of  formal 
proof.  —  If  the  formal  proof  of  claim,  made 
in  accordance  with  the  requirements  of  sec- 
tion 57a,  sufficiently  sets  out  a  provable 
claim,  it  will  be  deemed  to  be  prima  facie 
evidence  of  the  claim  so  asserted;  and,  in 
the  absence  of  objection  thereto,  such  claim 
will  be  allowed.  Whitney  t?.  Dresser,  (1906) 
200  U.  S.  532,  26  S.  Ct.  316,  60  U.  S!  (L. 
ed.)  584,  15  Am.  Bankr.  Rep.  326;  In  re  Car- 
ter, (W.  D.  Ark.  1905)  138  Fed.  846,  15  Am. 
Bankr.  Rep.  126;  In  re  John  H.  Livingston 
Co.,  (C.  C.  A.  2d  Cir.  1905)  144  Fed.  971, 
16  Am.  Bankr.  Rep.  385;  In  re  Castle  Braid 
Co.,  (S.  D.  N.  Y.  1906)  145  Fed.  224,  17  Am. 
Bankr.  Rep.  143;  In  re  Mertens,  (C.  C.  A. 
2d  Cir.  1906)  147  Fed.  177,  16  Am.  Bankr. 
Rep.  825;  In  re  Jones,  (W.  D.  Mich.  1907) 
161  Fed.  108,  18  Am.  Bankr.  Rep.  206;  In  re 
Coventry  Evans  Furniture  Co.,  (N.  D.  N.  Y. 
1909)  166  Fed.  616,  22  Am.  Bankr.  Rep. 
272;  In  re  Mclntyre,  (C.  C.  A.  2d  Cir.  1909) 
174  Fed.  627,  24  Am.  Bankr.  Rep.  1 ;  Mackay 
17.  Randolph  Macon  Coal  Co.,  (C.  C.  A.  8th 
Cir.  1910)  178  Fed.  881;  In  re  John  A. 
Baker  Notion  Co.,  (S.  D.  N.  Y.  1910)  180 
Fed.  922;  In  re  Criblier,  (D.  C.  Conn.  1911) 
184  Fed.  338. 

The  "proof*  and  the  "allowance"  of 
elaima  are  separate  and  distinct  steps.  In 
re  Mertens,  (C.  C.  A.  2d  Cir.  1906)  147  Fed, 
177,  16  Am.  isankr.  Rep.  825. 

Formal  proof  shifts  burden,  —  A  proof  of 
claim  in  bankruptcy  which  complies  with  sec. 
tion  57a  establishes  the  claim  and  entitles 
it  to  allowance  in  the  first  instance;  the 
burden  of  overthrowing  it  is  then  on  the 
trttftUio  wheA  appointed,  au4  w  the  creditors 


of  the  bankrupt  if  they  contest.  In  re  CTbven- 
try  Evans  Furniture  Co.,  (N.  D.  N.  Y.  1909) 
166  Fed.  516,  22  Am.  Bankr.  Rep.  272. 

But  where  a  claimant  does  not  stand  on 
his  formal  proof  of  claim,  but  offers  evidence 
thereof,  he  cannot  thereafter  insist  on  the 
rule  that  the  formal  proof  had  the  probative 
force  of  a  prima  facie  case.  In  re  Mclntyre, 
(C.  C.  A.  2d  Cir.  1909)  174  Fed.  627,  24  Am. 
Bankr.  Rep.  1. 

Allowance  may  he  made  u>ithout  prejudice 
to  others,  —  The  referee  has  full  power,  both 
by  his  order  and  his  subsequent  control  over 
the  administration  of  the  estate,  to  safe- 
guard all  interests  from  any  prejudice  be- 
cause of  the  allowance  of  claims.  Mackav 
V,  Randolph  Macon  Coal  Co.,  (C.  C.  A.  8th 
Cir.  1910)   178  Fed.  881. 

Refusal  of  claim  by  referee,  —  The  act  of 
a  referee  in  bankruptcy  in  refusing  to  accept 
a  claim  is  not  a  judicial  act,  requiring  an 
order  and  petition  of  review;  but  the  cred- 
itor may  move  to  compel  him  to  accept  proof 
thereof.  In  re  John  A.  Baker  Notion  Co., 
(S.  D.  N.  Y.  1910)   180  Fed.  922. 

Where  an  order  of  a  referee  in  bankruptcy, 
sustaining  the  motion  of  a  trustee  to  dis- 
allow a  claim  on  the  prima  facie  case  made 
by  the  claimant,  is  reversed,  the  matter 
should  be  sent  back  to  the  referee  if  the 
trustee  desires  to  submit  evidence  in  opposi- 
tion to  the  claim.  In  re  John  H.  Livingston 
Co.,  (C.  C.  A.  2d  Cir.  1905)  144  Fed.  971, 
16  Am.  Bankr.  Rep.  385. 

Objections  to  allowance  —  Who  may  object, 
—  The  trustee,  or  any  creditor,  may  object 
to  the  allowance  of  claims  presented  against 
the  estate,    In  re  Little  ^(ye^  Lumber  Co,^ 
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(W.  D.  Ark.  1900)  101  Fed.  658,  3  Am. 
Bankr.  Rep.  682;  McDaniel  v,  Stroud,  (C.  C. 
A.  4th  Cir.  1901)  106  Fed.  486,  5  Am.  Bankr. 
Rep.  685;  In  re  Talbot,  (D.  C.  Mass.  1001) 
110  Fed.  924,  7  Am.  Bankr.  Rep.  29;  In  re 
Wooten,  (E.  D.  N.  C.  1902)  118  Fed.  670,  9 
Am.  Bankr.  Rep.  247 ;  Dressel  x).  North  State 
Lumber  Co.,  (E.  D.  N.  C.  1902)  119  Fed. 
531,  9  Am.  Bankr.  Rep.  641 ;  In  re  Lewen- 
Bohn,  (C.  C.  A.  2d  Cir.  1903)  121  Fed.  638, 
9  Am.  Bankr.  Rep.  368;  In  re  LaflfertT,  (E. 
D.  Pa.  1903)  122  Fed.  568,  10  Am.  Bankr. 
Rep.  290;  In  re  Worth,  (N.  D.  la.  1904)  130 
Fed.  927,  12  Am.  Bankr.  Rep.  666;  In  re 
Royce  Dry  Goods  Co.,  (W.  D.  Mo.  1904)  133 
Fed.  100,  13  Am.  Bankr.  Rep.  257;  In  re 
Cannon,  (E.  D.  Pa.  1904)  133  Fed.  837,  14 
Am.  Bankr.  Rep.  114;  Ayrcg  r.  Cone,  (C.  C. 
A.  8th  Cir.  1906)  138  Fed.  783,  14  Am. 
Bankr.  Rep.  739;  In  re  Stern,  (C.  C.  A.  8th 
Cir.  1006)  144  Fed.  956,  16  Am.  Bankr.  Rep. 
613;  In  re  Sully,  (C.  C.  A.  2d  Cir.  1907) 
162  Fed.  619,  18  Am.  Bankr.  Rep.  123;  In 
re  Back  Bay  Automobile  Co.,  (D.  C.  Mass. 
1907)  168  Fed.  679,  19  Am.  Bankr.  Rep. 
836,  reversing  19  Am.  Bankr.  Rep.  33;  In  re 
Hatem,  (E.  D.  N.  C.  1908)  161  Fed.  895,  20 
Am.  Bankr.  Rep.  470;  Mattet*  of  Fletcher, 
(S.  D.  N.  Y.  1903)  10  Am.  Bankr.  Rep.  398; 
In  re  Bailey,  (E.  D.  Pa.  1907)  18  Am.  Bankr. 
R^p.  226. 

An  unsecured  creditor  of  a  bankrupt  is  a 
"  party  in  interest "  and  may,  as  well  as  the 
trustee,  object  to  the  allowance  of  claims 
against  the  estate.  In  re  Hatem,  (E.  D.  N. 
C.  1908)  161  Fed.  895,  20  Am.  Bankr.  Rep. 
470.  See  also  Dressel  t?.  North  State  Lum- 
ber Co.,  (E.  D.  N.  C.  1902)  119  Fed.  631, 
9  Am.  Bankr.  Rep.  641. 

Where  both  a  bankrupt  and  his  assignee  of 
exemptions  claimed  an  interest  in  a  fund 
derived  from  the  sale  of  certain#of  his  assets, 
it  was  held  that  they  Were  both  entitled  to 
contest  the  allowance  of  the  claim  against  it. 
In  re  Sloan,  (E.  D.  Pa.  1905)  135  Fed.  873, 
14  Am.  Bankr.  Rep.  436. 

The  term  " parties  in  interest"  applies 
only  to  those  who  have  an  interest  in  the 
res  which  is  to  be  administered  and  dis- 
tributed in  the  proceeding,  and  does  not  in- 


clude those  who  are  merely  debtors  or  al- 
leged debtors  of  the  bankrupt.  In  re  Sully, 
(C.  C.  A.  2d  Cir.  1907)  162  Fed.  619,  18  Am. 
Bankr.  Rep.  123. 

Effect  of  ohjeotion,  —  Section  67d  intenda 
that  if  objection  to  a  claim  is  interposed, 
or  if  the  court  is  not  satisfied  with  the  pritM 
facie  case  made  out  by  the  claimant's  sworn 
statement,  the  claim  shall  not  be  accepted 
as  proTed  until  the  objection  has  been  dis- 
posed of,  or  until  the  court  is  convinced  of 
the  validity  of  the  claim.  In  re  Summer, 
(E.  D.  N.  Y.  1900)  101  Fed.  224,  4  Am. 
Bankr.  Rep.  123;  In  re  Baumhauer,  <S.  D. 
Ala.  1910)  179  Fed.  966.  And  see  annotation 
under  subdivision  /  of  this  section,  infra,  p. 
706. 

Objection  barred  by  laches,  —  Where  cred- 
itors were  informed  of  the  pendency  of  a 
claim,  and  made  no  objection  to  its  allow- 
ance for  more  than  eight  months  after  the 
filing  of  the  order,  of  which  their  attorney 
had  notice,  it  was  held  that  they  were  barred 
'  by  laches  from  obtaining  a  petition  for  re- 
view. In  re  Nichols,  (N.  D.  N.  Y.  1909) 
166  Fed.  603,  22  Am.  Bankr.  Rep.  216. 

Form  of  objection.  —  While  there  is  nothing 
in  the  Act  or  the  general  orders  in  bank- 
ruptcy directing  the  form  of  objections,  titey 
should,  nevertheless,  be  in  writing,  and  the 
specifications  should  be  sufficiently  explicit 
to  indicate  to  the  claimant  the  nature  and 
character  thereof.  In  re  Royce  Dry  Goods 
Co.,  (W.  D.  Mo.  1904)  133  Fed.  100,  13  Am. 
iiankr.  Rep.  258. 

But  it  has  been  held  that  although,  as  a 
rule,  objections  to  a  claim  by  a  trust^  should 
be  filed  in  writing  prior  to  the  hearing 
thereon,  such  practice  is  not  imperative ;  and 
an  oral  statement  of  the  objections  may  be 
permitted  by  the  referee,  in  his  discretion. 
In  re  Cannon,  (E.  D.  Pa.  1904)  133  Fed. 
837,  14  Am.  Bankr.  Rep.  114. 

Pleadings.  —  On  the  presentation  of  claims 
of  creditors  against  a  bankrupt,  no  pleadings 
are  authorized  except  the  claim  duly  verifi^. 
and  such  objections  as  "the  trustee  or  any 
creditor  may  interpose  to  the  allowance 
thereof.  In  re  Carter,  (W.  D.  Ark.  1905) 
138  Fed.  846,  16  Am.  Bankr.  Rep.  126. 


e  [Claims  of  secured  creditors.]  Claims  of  secured  creditors  and  those  who 
have  priority  may  be  allowed  to  enable  such  creditors  to  participate  in  the  pro- 
ceedings at  creditors'  meetings  held  prior  to  the  determination  of  the  value  of 
their  securities  or  priorities,  but  shall  be  allowed  for  such  sums  only  as  to  the 
courts  seem  to  be  owing  over  and  above  the  value  of  their  securities  or  priorities. 
1(1898)  SO  Stai.  L.  SeO.li 


CrosB^referenoe :    As  to 

What  are  priority  claims,  see  the  several 
subdivisions  of  section  64,  infra,  p.  766. 

Allowance  of  secured  and  priority  claims. 
—  In  accordance  with  the  statutory  provi- 
sion, the  claims  of  secured  and  priority  cred- 
itors may  be  allowed  for  the  purpose  of 
enabling  them  to  participate  in  creditors' 
meetings;  but  such  allowance  shall  only  be 
made  for  the  sums  appearing  to  be  due  in 
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excess  of  the  value  of  the  security  held  by 
such  creditor.  In  re  Headley,  (W.  D.  Mo, 
18990  97  Fed.  765,  3  Am.  Bankr.  Rep.  272; 
In  re  Little,  (N.  D.  la.  1901)  110  Fed.  621, 
6  Am.  Bankr.  Rep.  681 ;  S warts  r.  St.  Louis 
Fourth  Nat.  Bank,  (C.  C.  A.  8th  Cir.  1902) 
117  Fed.  1,  8  Am.  Bankr.  Rep.  673;  In  rt 
Goldsmith,  (N.  D.  Tex.  1902)  118  Fed,  768, 
9  Am.  Bankr.  Rep.  419;  Fenley  v.  Poor,  (C. 
C.  A.  6th  Cir.  1903)  121  Fed.  739.  10  Am. 
Bankr.   Rep.   377;    In  re  Ball,    (D.  C.  Vt. 
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1903)  123  Fed.  164,  10  Am.  Bankr.  Rep.  564; 
In  re  Buaby,  (M.  D.  Pa.  1003)  124  Fed.  469, 
10  Am.  Bankr.  Rep.  650;  In  re  lAntzen- 
heimer,    (N.  i;^  la.  1903)    124  Fed.  716,  10 

720;  In  re  Noyes,  (C.  C.  A. 
|7  Fed.  286,  11  Am.  Bankr. 
Tayward,  (E.  D.  Pa.  1904) 
Elm.  Bankr.  Rep.  264;  In  re 
N.  C.  1904)  132  Fed.  274, 
Tep.  91;  Gorman  v.  Wright, 
(C.  C.  A.  4th^Cir.  1906)  136  Fed,  164,  14 
Am.  Bankr.  Rep.  135;  In  re  Mertens,  (G.  C. 
A.  2d  Cir.  1906)  142  Fed.  445,  15  Am.  Bankr. 
Rep.  362;  In  re  Hines,  (D.  C.  Ore.  1906) 
144  Fed.  142,  16  Am.  Bankr.  Rep.  295;  In  re 
Meredith,  (N.  D.  Ga.  1906)  144  Fed.  230, 
16  Am.  Bankr.  Rep.  331 ;  In  re  Cramond, 
(N.  D.  N.  Y.  1906)  145  Fed.  966,  17  Am. 
Bankr.  Rep.  22;  Beamnont  First  Nat.  Bank 
V.  Eason,  (C.  C.  A.  5th  Cir.  1906)  149  Fed. 
204;  Mackay  v,  Randolph  Macon  Coal  Co., 
(C.  C.  A.  8th  Cir.  1910)  178  Fed.  881;  In  re 
Cale,  (D.  C.  Minn.  1910)  182  Fed.  439;  Mat- 
ter of  Kenney,  (D.  C.  Mass.  1903)  10  Am. 
Bankr.  Rep.  452;  Kohout  v.  Chaloupka, 
(Neb.  1903)    11  Am.  Bankr.  Rep.  265. 

Subdiviaions  "  a  "  and  "  e  "  of  section  57, 
as  to  the  proof  and  allowance  of  secured 
claims,  have  reference  to  the  allowance  of  se- 
cured claims  for  the  purpose  of  fixing  the  sum 
on  which  a  dividend  from  the  general  estate 
is  to  be  paid ;  and  also  for  the  limiting  of  the 
voting  power  or  voice  of  the  secured  creditor, 
or  creator  having  a  priority,  at  creditors' 
meetings.  In  re  Cramond,  (N.  D.  N.  Y. 
1906)   145  Fed.  966,  17  Am.  Bankr.  Rep.  22. 

The  eeparate  proof  of  an  unsecured  claim 
does  not  debar  a  creditor  of  a  bankrupt  from 
subsequently  proving  a  balance  due  on  a  se- 
cured claim,  after  vie  security  has  been  ex- 
hausted. In  re  Ball,  (D.  C.  Vt.  1903)  123 
Fed.  164,  10  Am.  Bankr.  Rep.  564. 

''Secured"  defined.  — In  order  to  be  "se- 
cured "  within  the  meaning  of  section  57e, 
a  creditor  must  either  hold  security  against 
the  property  of  the  bankrupt  himself,  or  be 
secured  by  the  individual  obligation  of  an- 
other who  holds  such  security.  Gorman  v, 
Wright,    (4th   Cir.   1905)    136   Fed.   164,   69 

C.  C.  A.  76,  reversing   (E.  D.  N.  C.   1904) 
132  Fed.  274. 

Proof  of  cUiim  must  state  facts.  — The 
proof  of  a  preferred  or  priority  claim  must 
state  facts  which  show  the  claim  to  be  enti- 
tled to  preference  or  priority  of  payment. 
It  is  not  sufficient  to  say  in  the  claim  th^t 
the  debt  therein  mentioned  is  "  preferred " 
or  is  a  "  preferred  claim."    In  re  Dunn,  ( N. 

D.  N.  Y.  1910)  181  Fed.  701. 
Proof  of  secured  claim  not  obligatory. — 

While  the  Bankruptcy  Act  contanpfates  that 
a  secured  creditor  shall  prove  his  claim,  he 
may,  notwithstanding,  decline  to  make  proof, 
and  he  does  not  thereby  waive  or  lose  his 
lien  upon  the  property  pledged.  In  re  Gold- 
smith, (N.  D.  T^.  1902)  118  Fed.  763;  In  re 
Stevens,  (D.  C.  Ore.  1909)  173  Fed.  842,  23 
Am.  Bankr.  Rep.  239. 

Effect  of  proving  secured  claim  —  Waiver 
of  security,  —  The  filing  of  a  claim  against 
a  bankrupt's  estate  and  the  receipt  of  divi- 
dends thereon  is  a  waiver  of  the  creditor's 
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security,  and  this  whether  the  claims  to  se- 
curity  arise  in  a  bankruptcy  court  or  out  of 
it.     Hutchinson  i;.  Otis,    (C.  C.  A.  1st  Cir. 

1902)  115  Fed.  937,  8  Am.  Bankr.  Rep.  382, 
affirming  (1903)  190  U.  8.  562,  23  S.  Ct. 
778,  47  U.  S.  (L.  ed.)  1179,  10  Am.  Bankr. 
Rep.  136;  In  re  Fisk,  (S.  D.  N.  Y.  1911) 
185  Fed.  974;   Kohout  v,  Chaloupka,    (Neb. 

1903)  11  Am.  Bankr.  Rep.  267. 
Proof  by  mistake,  —  But  it  has  also  been 

held  that  a  lien  creditor  of  a  bankrupt,  who 
inadvertently  or  by  mistake  proves  his  claim 
as  an  unsecured  debt,  may  be  permitted  to 
amend  his  proof  so  as  to  save  the  benefit  of 
his  lien.  In  re  Falls  City  Shirt  Co.,  (D.  C. 
Ky.  1899)  98  Fed.  592,  3  Am.  Bankr.  Rep. 
437. 
Security  unaffected  as  to  exempt  property, 

—  There  seems  to  be  no  reason  why  a  cred- 
itor holding  a  waiver  note  should  not  par- 
ticipate in  bankruptcy  proceeding  and  also 
assert,  in  a  court  of  competent  jurisdiction, 
his  peculiar  claim  against  exempt  property. 
In  re  Loden,  (N.  D.  Ga.  1910)  184  Fed.  965. 
See  also  In  re  Weaver,  (N.  D.  Ga.  1904) 
144  Fed.  229,  16  Am.  Bankr.  Rep.  266. 

No  waiver  where  proof  has  been  with- 
drawn,  —  The  lien  of  a  judgment  on  exempt 
property,  which  under  the  law  of  the  state 
remains  in  force  notwithstanding  the  bank- 
ruptcy of  the  defendant,  is  not  affected  by 
the  fact  that  the  creditor  proved  his  judg- 
ment in  the  bankruptcy  proceedings,  where 
he  was  allowed  by  the  court  to  withdraw  such 
proof  without  prejudice.  In  re  Weaver,  (N. 
D.  Ga.  1904)  144  Fed.  229,  16  Am.  Bankr. 
Rep.  266. 

Proof  does  not  waive  right  of  resdsaum, 

—  A  creditor  of  a  bankrupt,  for  the  price  of 
goods  sold,  by  proving  his  debt  as  one  with- 
out security,  does  not  waive  his  right  as  a 
vendor  to  assert  a  rescission  of  the  sale  un- 
der the  state  law.  Sessler  v,  Paducah  Dis- 
tilleries Co.,  (C.  C.  A.  6th  Cir.  1909)  168 
Fed.  44,  21  Am.  Bankr.  Rep.  723. 

Express  waiver  of  security.  —  A  secured 
creditor  may,  if  he  wishes  to  do  so,  waive 
the  security  held  by  him  and  prove  his  claim 
as  an  unsecured  debt.  In  re  Eagles,  (E.  D. 
N.  C.  1900)  99  Fed.  695,  3  Am.  Bankr.  Rep. 
735;  In  re  Little,  (N.  D.  la.  1901)  110  Fed. 
621,  6  Am.  Bankr.  Rep.  681;  In  re  Stevens, 
(D.  C.  Ore.  1909)  173  Fed.  842,  23  Am. 
Bankr.  Rep.  239;  In  re  Havens,  (E.  D.  N.  Y. 
1911)  186  Fed.  583;  In  re  Hurlbutt,  (C.  C. 
A.  2d  Cir.  1906)   16  Am.  Bankr.  Rep.  198. 

Waiver  binds  creditor,  —  A  claimant  who 
has  waived  a  right  to  claim  a  preference  is 
not  thereafter  entitled  to  leave  to  amend  his 
claim,  after  the  time  for  filing  claims  had 
expired,  so  as  to  claim  such  preference.  In 
re  Havens,  (E.  D.  N.  Y.  1911)  186  Fed.  583. 

And  where  an  execution  of  a  judgment 
creditor  on  a  judgment  waiving  exemptions 
was  set  aside  as  an  unlawful  preference  un- 
der the  bankruptcy  law,  and  the  creditor 
thereafter  filed  nis  claim,  waiving  any  lien 
he  migTit  have  acquired  under  said  execution, 
it  was  held  that  he  was  estopped  from  after- 
wards claiming  a  preference  against  the  ex- 
empt property.  In  re  Bolinger.  (W.  D.  Pa. 
1901)  108  Fed.  374,  6  Am.  Bankr.  Rep.  171. 
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Hearing  abould  be  prompt.  —  Where  an  ob- 
jection i8  made  to  the  allowance  of  a  claim 
presented  at  a  meeting  of  the  creditors  of  a 
bankrupt,  the  question  of  its  allowance  should 
be  heard  as  soon  as  feasible.  In  re  Eagles, 
(E.  D.  N.  C.  1900)  99  Fed.  696.  See  also 
In  re  Quinn,  (C.  C.  A.  8th  Cir.  1908)  166 
Fed.  144,  21  Am.  Bankr.  Rep.  264. 

Evidence  —  Order  of  proof.  —  In  proceed- 
ings to  establish  a  claim  against  a  bankrupt's 
estate,  it  is  not  necessary  that  the  referee 
should  adhere  to  any  prescribed  order  of 
proof.  In  re  Montgomery,  (N.  D.  Tex.  1911) 
186  Fed.  956. 

Ewclusion  of  immaterial  evidence,  —  Where 
upon  the  hearing  of  a  claim,  testimony 
offered  by  objecting  creditors  is  so  clearly 
and  affirmatively  incompetent,  irrelevant,  and 
immaterial  that  it  would  be  an  abuse  of  the 
process  or  power  of  the  court  to  compel  its 
production  or  permit  its  reception,  the  testi- 
mony should  be  excluded  upon  objection  that 
it  is  wholly  immaterial  to  the  determination 
of  the  matter  in  issue,  where  no  request  is 
made  that  the  testimony  be  taken  notwith- 
standing the  objection  and  no  foundation  is 
laid  showing  its  pertinency  and  materiality. 
Matter  of  Clark,  (S.  D.  CaL  1909)  21  Am. 
Bankr.  Rep.  776. 

When  evidence  may  he  disregarded, —  While 
positive  and  uncontradicted  testimony  on  a 
hearing  in  bankruptcy  should  not  be  disre- 
garded arbitrarily,  it  may  be  disregarded  if 
it  is  grossly  or  inherently  improbable.  In  re 
Baumhauer,  (S.  D.  Ala.  1910)  179  Fed.  966. 

Production  of  books  and  papers.  —  Pro- 
ceedings in  bankruptcy  to  require  a  claimant 
of  the  bankrupt  to  produce  instruments  on 
the  hearing  of  his  contested  claim  arc  sirni- 
mary,  and  must  be  complied  with.  Baum- 
hauer t?.  Austin,  (C.  C.  A.  6th  Cir.  1911) 
186  Fed.  260. 

But  the  claimant  may  not  be  compelled,  in 
violation  of  his  constitutional  rights,  to  pro- 
duce books  for  the  purpose  of  disclosing  busi- 
ness transactions  with  persons  other  than 
the  bankrupt.  Matter  of  Clark,  (S.  D.  Cal. 
1909)  21  Am.  Bankr.  Rep.  776. 

Determination.  —  On  the  hearing  of  a  con- 
tested claim,  the  formal  proof  thereof  must 
be  accepted  as  a  prima  facie  establishment 
of  the  claim  presented  thereby,  and  as  cast- 
ing upon  the  contestants  the  burden  of  prov- 
inflf  their  specifications  of  objection;  and 
when  such  formal  proof  has  been  fairly  met, 
the  proceeding  rests  on  the  same  basis  as 


concerned. 

conflicting 

t  and  will 

manifest 

906)    200  U. 

(L.  ed.)   584, 


other  actions  in  so  far  as  p 

The   decision   of   the   refer 

evidence  is  entitled  to  great] 

not   be   overturned    excep 

error.     Whitney  v.  Dresser^ 

S.  632,  26  S.  Ct.  316,  50  U. 

16  Am.  Bankr.  Rep.  326;  In  re  Wood,  (E.  D. 

N.  C.  1899)  95  Fed.  946,  2  Am.  Bankr.  Rep. 

696;   In  re  Rider,    (N.  D.  N.  Y.   1899)    96 

Fed.  811,  3  Am.  Bankr.  Rep.   192;   Hill  r. 

Levy,   (E.  D.  Va.  1899)   98  Fed.  94,  3  Am. 

Bankr.  Rep.  374;  In  re  Sumner,  (E.  D.  N.  Y. 

1900)  101  Fed.  224,  4  Am.  Bankr.  Rep.  123; 
In  re  Shaw,  (E.  D.  Pa.  1901)  109  Fed.  780, 
6  Am.  Bankr.  Rep.  499;  In  re  Clark,  (E.  D. 
Wash.  1901)  111  Fed.  893,  7  Am.  Bankr. 
Rep.  96;  In  re  Hickey,  (N.  D.  la.  1901)  112 
Fed.  287,  7  Am.  Bankr.  Rep.  282;  In  re  B. 
H.  I>ouglaB8,  etc.,  Co.,  (D.  C.  Conn.  1902) 
114  Fed.  772,  8  Am.  Bankr.  Rep.  113: 
In  re  Lansaw,  (D.  C.  Mo.  1902)  118  Fed. 
366,  9  Am.  Bankr.  Rep.  167;  In  re  Wooten, 
(E.  D.  N.  C.  1902)  118  Fed.  670,  9  Am. 
Bankr.  Rep.  247;  In  re  Wilde,  (S.  D.  N. 
Y.  1904)  133  Fed.  562,  13  Am.  Bankr.  Rep. 
217;  In  re  Cannon,  (E.  D.  Pa.  1904)  13.3 
Fed.  837,  14  Am.  Bankr.  Rep.  114;  In  re 
Dresser,  (C.  C.  A.  2d  Cir.  1905)  135  Fed. 
496,  13  Am.  Bankr.  Rep.  747;  In  re  Carter, 
(W.  D.  Ark.  1905)  138  Fed.  846,  15  Am. 
Bankr.  Rep.  126;  In  re  John  H.  Livingston 
Co.,  (C.  C.  A.  2d  Cir.  1906)  144  Fed.  971, 
16  Am.  Bankr.  Rep.  385;  In  re  Castle  Braid 
Co.,  (S.  D.  N.  Y.  1903)  146  Fed.  224,  17  Am. 
Bankr.  Rep.  143;  In  re  Hatem,  (E.  D.  N.  C. 
1908)  161  Fed.  895,  20  Am.  Bankr.  Rep.  470; 
In  re  Montgomery,  (N.  D.  Tex.  1911)  185 
Fed.  966;  Baumhauer  v.  Austin,  (C.  C.  A. 
6th  Cir.  1911)  186  Fed.  260:  Matter  of 
Rome,  (D.  C.  N.  J.  1908)  19  Am.  Bankr. 
Rep.  820. 

Res  judicata.  —  The  decision  on  a  contested 
claim  is  res  judicata  as  to  all  questions  nee 
essarily  decided  therein.  In  re  Heinsfurter. 
(S.  D.  la.  1899)  97  Fed.  198,  3  Am.  Bankr. 
Rep.  109;  Hargadine-McKittrick  Co.  v,  Hud- 
son, (C.  C.  A.  8th  Cir.  1903)  122  Fed.  232, 
10  Am.  Bankr.  Rep.  226,  affirming  (E.  D.  Mo. 

1901)  111  Fed.  361,  6  Am.  Bankr.  Rep.  667; 
In  re  Chase,  (D.  C.  Mass.  1904)  133  Fed.  79, 
13  Am.  Bankr.  Rep.  294;  Ay  res  v.  Cone,  (C. 
C.  A.  8th  Cir.  1906)  138  Fed.  778,  14  Am. 
Bankr.  Rep.  739;  Clendening  v.  Ried  River 
Valley  Nat.  Bank,  (N.  D.  1903)  11  Am. 
Bankr.  Rep.  246. 


g  [Preferred  creditors.]  The  claims  of  CTcditers  who  have  received  prefer- 
ences, voidable  under  section  sixty,  subdivision  b,  or  to  whom  conveyances, 
transfers,  assignments,  or  incumbrances,  void  or  voidable  under  section  sixty- 
seven,  subdivision  e,  have  been  made  or  given,  shall  not  be  allowed  unless  such 
creditors  shall  surrender  such  preferences,  conveyances,  transfers,  assignments, 
or  incumbrances.  l(Amended  190S)  S9  Stat.  L.  799.] 

706 


8m.  67  g. 


BANKRUPTCY. 


Sec.  67  g. 


Surrender  easentiaL  —  A  claimant  who  has 
reeeived  a  preference,  or  a  conveyance,  trans- 
fer,   assignment,   or   incumbrance,   which    is 


void  or  voi 
67e,  must 
will  bo  al 
Pirie  v. 
U.  S.  438, 
1171;  Hutch 
662,  23  S.  Ct. 


under  section  606  or  section 
|er  the  same  before  his  claim 

gainst  the  bankrupt's  estate. 

Title,  etc.,  Co.,   (1901)    182 

Ct.  006,  45  U.  S.  (L.  ed.) 
V,  Otis,  (1903)  190  U.  S. 
'8,  47  U.  S.  (L.  ed.)  1179,  10 
Am,  Bankr.  Rep.  136,  affirming  (C.  C.  A. 
Ist  Cir.  1902)  116  ^ed.  937,  8  Am.  Bankr. 
R<'p.  382;  Keppel  v.  Tiffin  Sav.  Bank,  (1905) 
197  U.  S.  356,  25  S.  Ct.  443,  49  U.  S.  (L.  ed.) 
790,  13  Am.  Bankr.  Rep.  552;  Rector  c'.  City 
Deposit  Bank  Co.,  (1906)  200  U.  S.  405,  26 
S.  Ct.  289,  50  U.  S.  (L.  ed.)  527,  15  Am. 
Bankr.  Rep.  336;  Eau  Claire  Nat.  Bank  i». 
Jackman,  (1907)  204  U.  S.  522,  27  S.  Ct. 
391,  51  U.  S.  (L.  ed.)  596,  17  Am.  Bankr. 
Rep.  683;  In  re  Conhaira,  (D.  C.  Wash. 
1899)  97  Fed.  924,  3  Am.  Bankr.  Rep.  249; 
In  re  Eagles,  (E.  D.  N.  C.  1900)  99  Fed.  695, 
3  Am.  Bankr.  Rep.  735;  In  re  Christensen, 
(N.  D.  {a.  1900)  101  Fed.  802,  4  Am.  Bankr. 
Rep.  202;  In  re  Rogers  Milling  Co.,  (W.  D. 
Ark.  1900)  102  Fed.  687,  4  Am.  Bankr.  Rep. 
640;  In  re  Schmechel  Cloak,  etc.,  Co.,  (W.  D. 
Mo.  1900)  104  Fed.  64,  4  Am.  Bankr.  Rep. 
719;  In  re  Teslow,  (D.  C.  Minn.  1900)  104 
Fed.  229,  4  Am.  Bankr.  Rep.  757;  In  re 
Amdt,  (E.  D.  Wis.  1900)  104  Fed.  234,  4 
Am.  Bankr.  Rep.  773;  In  re  Ryan,  (N.  D. 
111.  1900)  105  Fed.  760,  5  Am.  Bankr.  Rep. 
396;  McKey  v,  Lee,  (C.  C.  A.  7th  Cir.  1901) 
106  Fed.  923,  5  Am.  Bankr.  Rep.  267;  In  re 
Seckler,  (D.  C.  Kan.  1901)  106  Fed.  484,  5 
Am.  Bankr.  Rep.  679;  In  re  Keller,  (N.  D. 
la.  1901)  109  Fed.  118,  6  Am.  Bankr.  Rep. 
334.  In  re  Oliver,  (W.  D.  Mo.  1901)  109 
Fed.  784,  6  Am.  Bankr.  Rep.  626;  In  re  Bash- 
line,  (W.  D.  Pa.  1901)  109  Fed.  965,  6  Am. 
Bankr. Rep.  194;  In  re  Soldoskv,  (D.C.Minn. 

1901)  111  Fed.  511,  7  Am.  Bankr.  Rep.  123; 
In  re  Dickson,  (C.  C.  A.  Ist  Cir.  1901)  111 
Fed.  726,  7  Am.  Bankr.  Rep.  186;  Peterson  r. 
Nash,  (C.  C.  A.  8th  Cir.  1901)  112  Fed.  311, 7 
Am.  Bankr.  Rep.  181;  In  re  Abraham  Steers 
Lumber  Co.,  (C.  C.  A.  2d  Cir.  1901)  112  Fed. 
406,  7  Am.  Bankr.  Rep.  332;  In  re  Thompson, 
(E.  D.  Pa.  1902)  112  Fed.  651,  7  Am.  Bankr. 
Rep.  214,  affirming  (E.  D.  Pa.  1901)  6  Am. 
Bankr.  Rep.  663;   In  re  Greth,    (E.  D.  Pa. 

1902)  112  Fed.  978;  In  re  Waterbury  Fur- 
niture Co.,  (D.  C.  Conn.  1902)  114  Fed.  255, 
8  Am.  Bankr.  Rep.  79;  C.  S.  Morey  Mercan- 
tile Co.  r.  Schiffer,  (C.  C.  A.  8th  Cir.  1902) 
114  Fed.  447,  7  Am.  Bankr.  Rep.  670;  Gans 
r.  Ellison,  (C.  C.  A.  3d  Cir.  1902)  114  Fed. 
734,  8  Am.  Bankr.  Rep.  153;  In  re  Chaplin, 
(D.  C.  Mass.  1902)  115  Fed.  162,  8  Am. 
Bankr.  Rep.  121 ;  Kahn  v.  Cone  Export,  etc., 
Co.,  (C.  C.  A.  5th  Cir.  1902)  115  Fed.  290, 
8  Am.  Bankr.  Rep.  157,  affirming  In  re  South- 
em  Overall  Mfg.  Co.,  (N.  D.  Ga.  1901)  6  Am. 
Bankr.  Rep.  633;  In  re  Meyer,  (N.  D.  Tex. 
1902)  115  Fed.  997,  8  Am.  Bankr.  Rep.  698; 
Swarts  r.  St.  Louis  Fourth  Nat.  Bank,  (C. 
C.  A.  8th  Cir.  1902)  117  Fed.  1,  8  Am. 
Bankr.  Rep.  673;  In  re  Malino,  (S.  D.  N.  Y. 
1902)  118  Fed.  368,  8  Am.  Bankr.  Rep.  205: 
Livingstone  r.  Heineman,  (C.  C.  A.  6th  Cir. 
1908)  120  Fed.  786,  10  Am.  Bankr.  Rep.  39; 
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In  re  Levi,  (W.  D.  N.  Y.  1903)  121  Fed.  198, 
9  Am.  Bankr.  Rep.  176;  In  re  Thompson, 
(E.  D.  Pa.  1903)  121  Fed.  607,  10  Am. 
Bankr.  Rep.  288;  Fenley  v.  Poor,  (C.  C.  A. 
6th  Cir.  1903)  121  Fed.  739,  10  Am.  Bankr. 
Rep.  378;  Dunn  v.  Gang,  (C.  C.  A.  3d  Cir. 
1904)  129  Fed.  750,  12  Am.  Bankr.  Rep.  316; 
In  re  George  M.  Hill  Co.,   (C.  C.  A.  7th  Cir. 

1904)  130  Fed.  315;  In  re  Privett,  (E.  D. 
N.  C.  1904)  132  Fed.  592,  13  Am.  Bankr. 
Rep.    151;    In   re   Oppenheimer,    (N,   D.   la. 

1905)  140  Fed.  51,  15  Am.  Bankr.  Rep.  267; 
In  re  Columbia  Iron  Works,  (E.  D.  Mich. 
1904)  142  Fed.  234,  14  Am.  Bankr.  Rep.  527; 
In  re  Hurlbutt,  (C.  C.  A.  2d  Cir.  1906)  143 
Fed.  958,  16  Am.  Bankr.  Rep.  198;  Stevens 
V.  Nave-McCord  Mercantile  Co.,  (C.  C.  A. 
8th  Cir.  1906)  150  Fed.  71,  17  Am.  Bankr. 
Rep.  609;  Wild  r.  Provident  L.,  etc.,  Co.,  (C. 
C.  A.  3d  Cir.  1907)  153  Fed.  562,  18  Am. 
Bankr.  Rep.  506 ;  In  re  Mayo  Contracting  Co., 
(D.  C.  Mass.  1907)  157  Fed.  469,  19  Am. 
Bankr.  Rep.  551;  In  re  Shiebler,  (E.  D.  N. 
Y.  1908)  163  Fed.  546,  20  Am.  Bankr.  Rep. 
777;  In  re  Rice,  (E.  D.  Pa.  1908)  164  Fed. 
514,  21  Am.  Bankr.  Rep.  202;  In  re  Bailev, 
(D.  C.  Utah  1910)  176  Fed.  990,  24  Am. 
Bankr.  Rep.  201;  In  re  Kyte,  (M.  D.  Pa. 
1910)    182   Fed.    166;    In   re  Feinberg,    (D. 

C.  Mass.  1910)  187  Fed.  283;  In  re  Tanner, 
(W.  D.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  196; 
Matter  of  Proctor,  (N.  D.  la.  1901)  6  Am. 
Bankr.  Rep.  660;  Matter  of  Read,  (S.  D.  N. 
Y.  1901)  7  Am.  Bankr.  Rep.  Ill;  In  re  Ros- 
enberg, (S.  D.  N.  Y.  1901)  7  Am.  Bankr. 
Rep.  316;  Matter  of  Beswick,  (N.  D.  Ohio 
1900)  7  Am.  Bankr.  Rep.  395;  Matter  of 
Bothwcll,  (D.  C.  N.  J.  1902)  8  Am.  Bankr. 
Rep.  213;  Matter  of  Wing  Yick  Co.,  (D.  C. 
Hawaii  1905)  13  Am.  Bankr.  Rep.  757;  In  re 
Watkinson,  (E.  D.  Pa.  1906)  17  Am.  Bankr. 
Rep.  56;  In  re  Coffey,  (W.  D.  N.  Y.  1907) 
19  Am.  Bankr.  Rep.  167. 

Preferences  or  transfers,  etc.,  which  do  not 
come  within  the  language  of  section  606  or 
section  67e  need  not  be  surrendered  under 
section  57.<7.  In  re  Levi,  (W.  D.  N.  Y.  1903) 
121  Fed.  198,  9  Am.  Bankr.  Rep.  176;  In  re 
Bloch,  (C.  C.  A.  2d  Cir.  1905)  142  Fed.  674, 
15  Am.  Bankr.  Rep.  748;  In  re  Watkinson, 
(E.  D.  Pa.  1906)  143  Fed.  602,  16  Am. 
Bankr.  Rep.  38;  In  re  Louisville  First  Nat. 
Bank,  (C.  C.  A.  6th  Cir.  1907)  165  Fed.  100, 
18  Am.  Bankr.  Rep.  766;  In  re  Peacock,  (E. 

D.  N.  C.  1910)  178  Fed.  86L 

Statutory  requirement  not  penal.  —  The 
provision  of  section  57g  for  the  surrender  of 
preferences  as  a  condition  of  allowing  claims 
is  not  a  penal  requirement  and  need  not  be 
strictly  construed.  Pirie  v.  Chicago  Title, 
etc.,  Co.,  (1901)'  182  U.  8.  438,  21  S.  Ct.  906, 
46  U.  S.  (L.  ed.)   1171. 

A  creditor  who  holde  a  voidable  preference 
hoe  a  claim  that  is  provable  in  the  sense  that 
formal  written  proof  of  it  may  be  made  and 
filed,  but  he  may  not  procure  an  allowance 
of  it,  nor  vote  at  a  creditors'  meeting,  nor 
obtain  any  advantage  by  his  claim,  under  the 
bankruptcy  law,  until  he  has  surrendered  his 
preference.  Stevens  v.  Nave-McCord  Mercan- 
tile Co.,  (C.  C.  A.  8th  Cir.  1906)  160  Fed. 
71.  17  Am.  Bankr.  Rep.  609. 

Surrender    opKoncO.  —  Where    it   appears 


See.  07  g. 


BANKRUPTCY. 


lee.  57^ 


that  a  creditor  who  filed  a  claim  against  a 
hankrupt  estate  has  received  a  preference, 
he  has  the  option  to  surrender  the  preference 
or  abandon  his  claim;  but  if  he  retains  the 
preference  he  is  not  entitled  to  a  dividend. 
In  re  Privett,  (E.  D.  N.  C.  1904)  132  Fed. 
592,  13  Am.  Bankr.  Rep.  161. 

But  the  trustee  may  recover  a  voidable  pref- 
erence if  he  wishes  to  do  so.  See  section  606 
and  the  annotation  thereunder,  infra,  p.  739. 

Compulsory  surrender.  —  The  fact  that  a 
claimant  has  retained  a  voidable  preference, 
or  a  void  or  voidable  transfer,  until  he  has 
been  compelled  to  surrender  the  same  by  legal 
proceedings,  does  not  affect  the  provability 
or  allowance  of  his  debt  after  such  surrender 
has  been  made.  Hutchinson  v,  Otis,  (1903) 
190  U.  S.  662,  23  8.  Ct.  778,  47  U.  S.  (L.  ed.) 
1179,  10  Am.  Bankr.  Rep.  136,  affirming  (0. 
C.  A.  1st  Cir.  1902)  116  Fed.  937,  8  Am. 
Bankr.  Rep.  382;  Keppel  t?.  Tiffin  Sav.  Bank, 
(1906)  107  U.  S.  356,  26  S.  Ct.  443,  49  U. 
S.  (L.  ed.)  790;  Page  r.  Rogers,  (1909)  211 
U.  S.  675,  29  S.  Ct.  169,  63  U.  S.  (L.  ed.) 
332,  21  Am.  Bankr.  Rep.  496;  In  re  Oppen- 
heimer,  (N.  D.  la.  1906)  140  Fed.  61;  Bar- 
ber f.  Coit,  (C.  C.  A.  6th  Cir.  1906)  144  Fed. 
381,  16  Am.  Bankr.  Rep.  419;  In  re  Otto  F. 
Lange  Co.,  (N.  D.  la.  1909)  170  Fed.  114,  22 
Am.  Bankr.  Rep.  414;  In  re  John  A.  Baker 
Notion  Co.,  (S.  D.  N.  Y.  1910)   180  Fed.  922. 

The  word  "surrender**  as  used  in  section 
67j7,  includes  a  voidable  preference  of  which 
a  creditor  is  deprived  by  the  judgment  of  a 
court,  at  the  suit  of  the  trustee,  as  well  as 
a  surrender  by  voluntary  act.  In  re  Otto 
F.  Lange  Co.,  (N.  D.  la.  1909)  170  Fed.  114, 
22  Am.  Bankr.  Rep.  414. 

A  creditor,  preferred  by  a  conveyance  con- 
structively  fraudulent,  may,  after  the  prefer- 
ence is  set  aside,  nevertheless  prove  the  debt 
so  voidably  preferred.  Keppel  t?.  Tiffin  Sav. 
Bank,  (1906)  197  U.  S.  366,  26  S.  Ct.  443, 
49  U.  S.  (L.  ed.)  790,  13  Am.  Bankr.  Rep. 
662;  Barber  t?.  Coit,  (C.  C.  A.  6th  Cir.  1906) 
144  Fed.  381,  16  Am.  Bankr.  Rep.  419. 

Referee  to  fix  time  for  surrender  and  allow- 
ance. —  On  a  finding  by  a  referee,  on  the 
hearing  of  objections  to  a  claim,  that  the 
creditor  has  received  a  voidable  preference, 
he  should  fix  a  reasonable  time  within  which 
the  creditor  may  surrender  the  preference 
and  have  his  claim  allowed.  In  re  Oppen- 
heimer,  (N.  D.  la.  1906)  140  Fed.  61,  16  Am. 
Bankr.  Rep.  267. 

Dividend  allou)ahle  againet  order  for  sur- 
render.—  A  court  of  bankruptcy,  in  entering 
judgment  compelling  a  creditor  to  surrender 
an  unlawful  preference,  should  permit  the 
creditor  to  prove  his  claim  against  the  bank- 
rupt estate,  and  deduct  from  the  amount  of 
the  preference,  which  he  is  required  to  sur- 
render, the  dividend  which  the  court  finds  is 
coming  to  him.  Page  v.  Rogers,  (1909)  211 
U.  S.  676,  29  S.  Ct.  159.  63  U.  S.  (L.  ed.) 
332,  21  Am.  Bankr.  Rep.  496. 

Independent  tranMctions.  —  There  is  a 
conflict  of  opinion  as  to  whether  or  not  a 
claim  may  be  allowed  without  first  surrender- 
ing a  preference  obtained  by  the  claimant  in 
connection  with  a  separate  and  distinct  trans- 
action; the  following  cases  hold  that  such  a 


preference  must  be  surrendered  before  the 
claim  can  be  allowed.  In  re  Dickson,  (C.  C. 
A.  1st  Cir.  1901)   111  Fed.  726;  In  re  Seay, 


n  re  Meyer, 

'  m.  Bankr. 

urth  Nat 

17  Fed.  1, 

Siegel,  (C. 

13,   8   Am. 
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(N.  D.  6a.  1902)  113  Fed. 

(N.  D.  Tex.  1902)  116  Fed. 
Rep.  698;  Swarts  v.  St. 
Bank,   (C.  C.  A.  8th  Cir. 
8  Am.  Bankr.  Rep.  673;  Swi 

C.  A.  8th  Cir.  1902)  117 
Bankr.  Rep.  689 ;  LivingstonP  v.  Heineman, 
(C.  C.  A.  6th  Cir.  1903)  120  Fed.  786,  10 
Am.  Bankr.  Rep.  39;  Dunn  v.  Gans,  (C.  C. 
A.  3d  Cir.  1904)  129  Fed.  760,  12  Am.  Bankr. 
Rep.  316. 

Thus  it  has  been  held  that  a  creditor  who 
has  several  claims  of  the  same  class,  upon 
one  of  which  he  has  received  a  preference, 
must  surrender  the  preference  before  any  of 
his  claims  can  be  allowed.  Swarts  f.  St 
Louis  Fourth  Nat  Bank,  (C.  C.  A.  8th  Cir. 
1902)   117  Fed.  1,  8  Am.  Bankr.  Rep.  673. 

And  in  Dunn  r.  Gans,  (C.  C.  A.  3d  Cir. 
1904)  129  Fed.  760,  12  Am.  Bankr.  Rep.  316, 
it  was  held  that  section  67g  should  be  con- 
strued as  dealing  with  the  creditors  and  not 
with  their  claims;  so  that  where  a  creditor 
has  received  a  preference  he  is  not  entitled 
to  segregate  the  bankrupt's  indebtedness  ac- 
cording to  the  notes  by  which  it  is  evidenced, 
and  apply  the  preference  in  payment  of  some 
of  the  notes,  and  prove  the  others  as  separate 
claims  against  the  bankrupt's  estate,  without 
surrendering  such  preference. 

But  it  has  also  been  held  that  the  allow- 
ance of  a  claim  in  bankruptcy  is  not  affected 
by  the  receipt  of  a  preference  in  connection 
with  a  separate  and  distinct  transaction. 
In  re  Abraham  Steers  Lumber  Co.,  (C.  C.  A. 
2d  Cir.  1901)  112  Fed.  406,  7  Am.  Bankr. 
Rep.  332,  affirming  (S.  D.  N.  Y.  1901)  110 
Fed.  738,  6  Am.  Bankr.  Rep.  315;  In  re  Seay, 
(N.  D.  Ga.  1902)  113  Fed.  969,  7  Am.  Bankr. 
Rep.  700;  In  re  Bullock,  (E.  D.  N.  C,  1902) 
116  Fed.  667,  8  Am.  Bankr.  Rep.  646;  In  re 
Wolf,  (W.  D.  Tenn.  1903)  122  Fed.  127,  10 
Am.  Bankr.  Rep.  163. 

Thus  where  it  appeared  that  a  creditor  re- 
ceived payment  in  full  from  his  debtor  within 
four  months  prior  to  the  latter's  bankruptey, 
but  without  knowledge  of  his  insolvency,  uid 
afterwards  sold  him  another  invoice  of  goods, 
which  were  not  paid  for  at  the  time  of  the 
bankruptcy,  it  was  held  that  the  last  sale 
created  a  new  and  separate  debt,  which  was 
allowable  without  a  surrender  of  the  money 
received  in  payment  of  the  previous  debt 
In  re  Wolf,  (W.  D.  Tenn.  1903)  122  Fed.  127, 
10  Am.  Bankr.  Rep.  153. 

It  has  also  been  held  that  a  creditor  who 
presents  a  claim  upon  which  he  has  received 
no  preference  cannot  be  compelled  to  sur- 
render an  alleged  preference  uix)n  an  entirely 
settled  and  extinguished  debt  which  is  dis- 
connected with  the  other.    In  re  Wolf,  (W. 

D.  Tenn.  1903)   122  Fed.  127,  10  Am.  Bankr. 
Rep.  153. 

And  in  In  re  Franklin,  (E.  D.  N.  C.  1907) 
151  Fed.  642,  18  Am.  Bankr.  Rep.  218,  it 
was  held  that  the  receipt  of  a  preference  on 
a  separate  and  distinct  transaction  does  not 
divest  a  creditor  of  his  vested  rights  to  prop- 
erty or  the  proceeds  thereof. 
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Tfh  J^SeciLrities  held  by  secured  crediiorsJ]  The  value  of  securities  held  by 
secured  creditors  shall  be  determined  by  converting  the  same  into  money  accord- 
ing to  the  terms  of  the  agreement  pursuant  to  which  such  securities  were  de- 
livered to  such  creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  court  may  direct,  and  the  amount 
of  such  value  shall  be  credited  upon  such  claims,  and  a  dividend  shall  be  paid 
only  on  the  unpaid  balance.  l{1898)  SO  Stat  L.  660.'i 


Determining  value  of  aecuritiee.  —  The 
value  of  aecuritiee  held  by  a  claimant  must 
be  determined  by  converting  them  into  money 
pursuant  to  the  agreement  under  which  they 
are  held;  if  the  agreement  does  not  fix  the 
mode  of  ascertaining  the  value  of  such  secu- 
rities, then  their  value  must' be  determined 
by  one  of  the  ways  specified  in  the  statute, 
as  directed  by  the  court.  Hiscock  v,  Varick 
Bank,  (1907)  206  U.  S.  28,  27  S.  Ct.  C81, 
61  U.  S.  (L.  ed.)  945;  In  re  Browne,  (E.  D. 
Pa.  1900)  104  Fed.  762,  5  Am.  Bankr.  Bep. 
220;  In  re  Meredith,  (N.  D.  Ga.  1906)  144 
Fed.  230,  16  Am.  Bankr.  Rep.  331;  In  re 
Castle  Braid  Co.,  (S.  D.  N.  Y.  1906)  145 
Fed.  224,  17  Am.  Bankr.  Bep.  143;  In  re 
Quinn,  (C.  C.  A.  8th  Cir.  1908)  166  Fed. 
144,  21  Am.  Bankr.  Rep.  264;  In  re  Davison, 
(N.  D.  N.  Y.  1910)  179  Fed.  750;  Jn  tv 
Brown,  (E.  D.  Pa.  1900)  5  Am.  Bankr.  Rep. 
220. 

T?i€  aupervision  of  the  court  is  confined  to 
the  ascertainment  of  value  where  the  bank- 
rupt and  his  creditor  have  themselves  failed 
to  deal  with  this  subject.  In  such  an  event 
the  court  may  direct  how  the  value  Is  to  be 
ascertained,  and  may  choose  among  the  meth- 
ods of  agreement,  arbitration,  compromise,  or 
litigation,  supervising  and  controlling  either 
form  of  proceeding.  Hiscock  v,  Varick  Bank, 
(1907)  206  U.  S.  28,  27  8.  Ct.  681,  61  U. 
8.  (L.  ed.)  946;  In  re  Browne,  (E.  D.  Pa. 
1900)   104  Fed.  762,  5  Am.  Bankr.  Rep.  220. 

//  the  value  hoe  heen  legally  determined 
outside  of  the  court  of  bankruptcy,  it  will 
be  governed  by  that  fact.  In  re  Cramond, 
(K  D.  N.  Y.  1906)  146  Fed.  966,  17  Am. 
Bankr.  Rep.  22. 

The  secured  creditor  cannot  diepoee  of  the 
eecuritiee  to  himself,  at  a  price  fixed  by  him- 
self, under  the  pretense  of  a  sale,  public  or 
private,  and  then  say  the  value  has  been 
fixed  by  a  public  or  private  sale  to  himself, 
and  that  the  court  has  nothing  further  to 
say  regarding  the  transaction.  In  re  Mer- 
tens,  (N.  D.  N.  Y.  1905)  134  Fed.  104,  14 
Am.  Bankr.  Rep.  226. 

Where  bonds  deposited  as  collateral  to  a 
corporation's  note  were  simple  promises,  not 
secured,  and  had  never  been  used  by  the  bank- 
rupt until  delivered  to  secure  the  bankrupt's 
note,  it  was  held  that  the  creditor  was  not 
entitled  to  sell  the  bonds  to  realize  funds 
with  which  to  pay  the  note;  since  to  do  so 
would  simply  increase  the  corporation's  in- 
debtedness, to  the  prejudice  of  other  credit- 
ors. In  re  Matthews,  (S.  D.  N.  Y.  1911)  188 
Fed.  445. 

But  a  creditor  cannot  he  compelled  to  part 
with  his  securities  for  a  debt,  there  being  no 
preference,  until  the  debt  is  paid  in  full,  ex- 
cept in  ease  the  securities  are  sold  or  con- 


verted into  cash,  and  in  such  case  he  is  en- 
titled to  the  proceeds  of  the  sale  or  conver- 
sion to  apply  on  the  debt.  In  re  Noyes,  (C. 
C.  A.  1st  Cir.  1903)  127  Fed.  286,  11  Am. 
Bankr.  Rep.  606;  In  re  Peacock,    (E.  D.  N. 

C.  1910)    178  Fed.  861;  In  re  Davison,   (N. 

D.  N.  Y.  1910)  179  Fed.  760. 

Statnte  applies  only  to  bankrupt's  prop- 
erty.—  Where  the  property  held  as  security 
is  not  that  of  the  bankrupt,  the  provisions 
of  section  57h  do  not  apply.  In  re  Martens, 
(N.  D.  N.  Y.  1905)  134  Fed.  104,  14  Am. 
Bankr.  Rep.  226;  In  re  Graves,  (D.  C.  Vt. 
1908)  163  Fed.  358,  20  Am.  Bankr.  Rep. 
818. 

Thus  where  a  creditor  was  allowed  to  prove 
his  claim  as  against  a  bankrupt  indorser  as 
an  unsecured  claim,  it  was  held  that  he  was 
not  required  to  realize  and  credit  the  pro- 
ceeds of  collateral  securities  held  by  him 
against  the  maker  of  the  obligation,  who  was 
the  principal  debtor,  before  l^ing  allowed  to 
participate  in  the  distribution  of  the  estate 
of  the  indorser.  Grorman  v,  Wright,  (4th 
Cir.  1905)  136  Fed.  164,  69  C.  C.  A.  76, 
reversing  (E.  D.  N.  C.  1904)  132  Fed.  274. 

A  cr&iitor  of  a  bankrupt  partnership  is 
not  required  to  apply  securities  in  his  hands, 
which  are  the  individual  property  of  one  of 
the  partners,  upon  his  claim  against  the 
partnership  estate,  but  is  entitled  to  the  al- 
lowance of  his  debt  in  full  against  such  es- 
tate, and  to  apply  the  securities  upon  his 
claim  against  tne  individual  estate  of  the 
partner  to  whom  the  property  belongs.  In  re 
Mertens,  (C.  C.  A.  2d  Cir.  1906)  144  Fed. 
818,  16  Am.  Bankr.  Rep.  362. 

Hearing.  —  On  a  hearing  as  to  the  valua- 
tion of  secured  claims,  both  the  claimant  and 
the  objecting  creditors  are  entitled  to  be 
heard,  and  to  adduce  testimony;  and  the  al- 
lowance can  be  reviewed  only  on  a  petition 
by  the  trustee  or  another  creditor  for  a  re- 
examination. In  re  Columbia  Iron  Works, 
(E.  D.  Mich.  1904)  142  Fed.  234,  14  Am. 
Bankr.  Rep.  526. 

Allowance  for  balance  only. — A  creditor 
who  holds  security  cannot  receive  dividends 
from  the  bankrupt  estate,  except  on  the  un- 
paid balance  of  his  claim  after  the  value  of 
the  security  has  been  deducted.  In  re  Little, 
(N.  D.  la.  1901)  110  Fed.  621,  6  Am.  Bankr. 
Rep.  681.  And  see  the  annotations  supra,  p. 
704,  under  section  57e,  and  infra,  p.  781,  un- 
der section  66a,  where  the  cases  to  this  effect 
are  collected. 

A  creditor  holding  the  note  of  a  bankrupt, 
and,  as  collateral  security  therefor,  another 
note  on  which  the  bankrupt  is  also  liable,  is 
not  entitled  to  prove  his  claim  against  the 
estate  in  bankruptcy  for  both,  but  only  for 
the   amount  of   the   actual   indebtedness   to 
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him.  Beaumont  First  Nat.  Bank  v.  Eason, 
(C.  C.  A.  5th  Cir.  1906)  140  Fed.  204,  17 
Am.  Bankr.  Rep.  693. 

Sight  to  iatezest.  —  Interest  and  dividends 
accruing  upon  pledged  aecuritiee,  after  the 
filing  of  a  petition  in  bankruptcy  against 
the  pledgor,  may  be  first  applied  by  the 
pledg^  to  the  after-accruing  mterest  upon 
the  debt.  Bexton  v.  Dreyfus,  (1911)  219  U. 
S.  339,  31  S.  Ct.  266,  rwereing  (C.  C.  A.  2d 
Cir.  1910)  180  Fed.  979. 


But  secured  creditors  of  a  bankrupt,  sell- 
ing their  security  after  the  filing  of  the  peti- 
tion in  bankruptcy,  and  finding  the  proweds 
insufficient  to  pay  the  whole  amount  of  their 
claims,  are  not  entitled  to  apply  such  pro- 
ceeds first  to  interest  accrued  since  the  filing 
of  the  petition,  then  to  the  principal  debt, 
and  then  prove  for  the  balance.  Sexton  r. 
Dreyfus,  (1911)  219  U.  8.  339,  31  S.  Ct.  266, 
reversing  (C.  C.  A.  2d  Cir.  1910)  180  Fed. 
979. 


i  ^Claims  secured  by  individiuil  undertakingj]  Whenever  a  creditor,  whose 
claim  against  a  bankrupt  estate  is  secured  by  the  individual  undertaking  of  any 
person,  fails  to  prove  such  claim,  such  person  may  do  so  in  the  creditor's  name, 
and  if  he  discharge  such  undertaking  in  whole  or  in  part  he  shall  be  subrogated 
to  that  extent  to  the  rights  of  the  creditor.  [(75P5)  SO  Stat.  L.  560.] 


Croma^referenoes:    As  to 

Liability    of   codebtors,    see   section    16, 

supra,  p.  669. 
Liability  of  officers  and  stockholders  of 

bankrupt  corporations,  see  section  45, 

paragraph    Liability   of  Officere,   etc., 

supra,  p.  601. 

Proof  by  surety.  —  A  surety,  to  obtain  his 
distributive  share  of  the  bankrupt's  estate, 
must  proceed  in  the  manner  pointed  out  by 
the  bankruptcy  law;  that  is,  if  the  creditor 
fails  to  prove  the  claim,  the  surety  must 
prove  it  in  the  name  of  the  creditor,  and  he 
will  then  be  permitted  to  participate  in  the 
distribution  to  the  extent  that  he  has  dis- 
charged the  obligation.  In  re  Bingham,  (D. 
C.  Vt.  1899)  94  Fed.  796;  In  re  Dillon,  (D. 
C.  Mass.  1900)  100  Fed.  627,  4  Am.  Bankr. 
Rep.  63;  Courier- Journal  Job-Printing  Co. 
V.  Schaefer-Meyer  Brewing  Co.,  (C.  C.  A.  6th 
Cir.  1900)  101  Fed.  699,  4  Am.  Bankr.  Rep. 
183;  In  re  Nickerson,  (D.  C.  Kass.  1902)  116 
Fed.  1003,  8  Am.  Bankr.  Rep.  707;  Swarts 
V.  St.  Louis  Fourth  Nat.  Bank,  (C.  C.  A.  8th 
Cir.  1902)  117  Fed.  1,  8  Am.  Bankr.  Rep. 
673;    Swarts   t?.    Siegel,    (C.   C.   A.   8th   Cir. 

1902)  117  Fed.  13,  8  Am.  Bankr.  Rep.  689; 
Livingstone  v.  Heineman,   (C.  C.  A.  6th  Cir. 

1903)  120  Fed.  786,  10  Am.  Bankr.  Rep.  39; 
In  re  McGuire,  (N.  D.  Ohio  1905)  137  Fed. 
967,  13  Am.  Bankr.  Rep.  704;  In  re  Carter, 
(W.  D.  Ark.  1906)  138  Fed.  846,  16  Am. 
Bankr.  Rep.  126;  In  re  Coe,  (S.  D.  N.  Y. 
1907)  167  Fed.  308,  19  Am.  Bankr.  Rep.  618; 
Sessler  v.  Paducah  Distilleries  Co.,  (C.  C.  A. 
6th  Cir.  1009)  168  Fed.  44,  21  Am.  Bankr. 
Rep.  723;  In  re  Otto  F.  Lange  Co.,  (N.  D. 
la.  1909)  170  Fed.  114,  22  Am.  Bankr.  Rep. 
414;  In  re  McCord,  (S.  D.  N.  Y.  1909)  174 
Fed.  72,  22  Am.  Bankr.  Rep.  204. 

A  surety  may  prosecute  his  claim  in  bank- 
ruptcy in  the  name  of  the  principal  creditor 
when  subrogation  takes  place  after  proof  of 
debt.      Sessler   v,   Paduoah   Distilleries    Co., 


(C.   C.  A.  5th  Cir.   1909)    168  Fed.  44,  21 
Am.  Bankr.  Rep.  723. 

The  words  "  if  he  diacluixse  tnch  nndtrtak- 
iagy"  in  section  67i,  are  not  limited  to  the 
time  before  adjudication.  In  re  Dillon,  (D. 
C.  Mass.  1900)  100  Fed.  627,  4  Am.  Bankr. 
Rep.  63. 

A  surety  sucoeedt  to  the  creditox's  rii^ts 
cum  onere;  and  where  the  creditor  would  be 
obliged  to  surrender  a  prefenenoe  or  fraudu- 
lent transfer  prior  to  the  allowance  of  his 
claim,  the  surety  will  also  be  under  a  like 
obligation.  In  re  Schmechel  Cloak,  etc.,  Co.. 
(W.  D.  Mo.  1900)  104  Fed.  64,  4  Am.  Bankr. 
Rep.  719;  In  re  Siegel  Hilhnan  Dry  Goods 
Co.,  (E.  D.  Mo.  1901)  111  Fed.  980,  7  Am. 
Bankr.  Rep.  361;  Livingstone  v.  Heineman, 
(C.  C.  A.  6th  Cir.  1903)  l20  Fed.  786.  10 
Am.  Bankr.  Rep.  39;  In  re  Lyon,  (C.  C.  A. 
2d  Cir.  1903)  121  Fed.  723,  10  Am.  Bankr. 
Rep.  26;  In  re  Scherzer,  (N.  D.  la.  1904) 
130  Fed.  631,  12  Am.  Bankr.  Rep.  461. 

Contingent  cla£m  not  provable.  —  The  con- 
tingent claim  of  a  surety  of  a  bankrupt  prin- 
cipal is  not  provable;  it  being  the  creditor's 
claim  only  that  is  provable.  Insley  v.  Gar- 
side,  (C.  C.  A.  9th  Cir.  1903)  121  Fed.  699, 
10  Am.  Bankr.  Rep.  62. 

Subrogation  of  bankrupt's  wife  to  credit- 
or's rights.  —  Where  a  bankrupt'a  wife  signed 
notes  and  executed  a  mortgage  on  her  sepa- 
rate property  to  secure  money  borrowed  for 
the  bankrupt  and  used  by  him  in  his  busi- 
ness, it  was  held  that  the  wife,  on  payment 
of  the  loan,  was  eiititled  to  subrogation  to 
the  creditor's  rights,  or,  in  ease  the  latter 
failed  to  prove  the  claim,  to  prove  it  in  the 
creditor's  name.  In  re  Carter,  (W.  D.  Ark. 
1906)  138  Fed. -846,  16  Am.  Bankr.  Rep.  126. 

Indorser.  —  Under  the  fundamental  prin- 
ciples governing  the  law  of  mercantile  paper 
a  subsequent  indorser  may  prove,  as  against 
the  estate  of  a  prior  indorser,  the  amount 
paid  by  him  on  the  obligation.  In  re  Me- 
Cord,  (S.  D.  N.  Y.  1909)  174  Fed.  72,  22 
Am.  Bankr.  Rep.  204. 


j  \_Debt8  owing  to  United  States,  state,  courdy,  etc.']  Debts  owing  to  the 
United  States,  a  State,  a  county,  a  district,  or  a  municipality  as  a  penalty  or 
forfeiture  shall  not  be  allowed,  except  for  the  amount  of  the  pecuniary  loss 
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sustained  by  the  act,  transaction,  or  proceeding  out  of  which  the  penalty  or  for- 
feiture arose,  with  reasonable  and  actual  costs  occasioned  thereby  and  such 
interest  as  may  hove  accrued  thereon  according  to  law.  \^(J.898)  SO  Stat.  L. 
561.] 

pecuniary  lose  sustained  by  the  act  or  trans* 
action  out  of  which  the  penalty  arose.  A 
penalty  is  a  fine  or  punishment  or  forfeiture, 
and  does  not  become  an  obligation  until  im- 
posed by  lawful  authority,  and  the  penalties 
so  imposed  on  the  corporation  are  different 
from  penalties  for  nonpayment  of  taxes,  the 
latter  being  exacted  in  lieu  of  interest,  while 
those  on  the  corporation  are  by  way  of  pun- 
ishment. In  re  York  Silk  Mfg.  Co.,  (M.  D. 
Pa.  1911)   188  Fed.  735. 


Cro^^'referenoe:    As  to 

Priority  of  debts  due  under  federal  and 
state  laws,  see  sectifm  646  (6),  iv^ra, 
p.  777. 

Penalties  impoaed  on  a  corporation  for 
failure  to  return  an  increase  of  capital  stock, 
file  reports,  etc.,  are  not  taxes  within  the 
meaning  of  any  law,  and  are  not  entitled  to 
priority  under  the  Bankruptcy  Act,  and  can- 
not be  allowed  except  for  the  amount  of  the 


h  J^Beconsideratian  of  clavms.']  Claims  which  have  been  allowed  may  be 
reconsidered  for  cause  and  reallowed  or  rejected  in  whole  or  in  part,  according 
to  the  equities  of  the  case,  before  but  not  after  the  estate  has  been  closed. 
[{1898)  SO  Stat.  L.  661.'] 


Reconsideration  allowable.— The  court  may, 
under  section  57k,  for  good  cause  shown,  per- 
mit the  reconsideration  of  claims;  and  there- 
upon such  claims  may  be  allowed  or  rejected, 
in  whole  or  in  part.  In  re  Lipman,  (S.  D. 
N.  Y.  1899)  94  Fed.  363,  2  Am.  Bankr.  Rep. 
4S;  In  re  Ankeny,  (N.  D.  la.  1900)  100  Fed. 
614,  4  Am.  Bankr.  Rep.  72;  In  re  Howard, 
(N.  D.  Cal.  1900)  100  Fed.  630,  4  Am.  Bankr. 
Rep.  69;  In  re  Sumner,  (E.  D.  N.  Y.  1900) 
101  Fed.  224,  4  Am.  Bankr.  Rep.  123;  In  re 
Christensen,  (N.  D.  la.  1900)  101  Fed.  243, 
4  Am.  Bankr.  Rep.  99;  In  re  Little  River 
Lumber  Co.,  (W,  D.  Ark.  1900)  101  Fed. 
658,  3  Am.  Bankr.  Rep.  682;  Chatfield  v. 
(yDwyer,  (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
797,  4  Am.  Bankr.  Rep.  313;  In  re  Shaw, 
(E.  D.  Pa.  1901)  109  Fed.  780,  6  Am.  Bankr. 
Rep.  499;  In  re  Baird,  (£.  D.  Pa.  1902)  112 
Fed.  960,  7  Am.  Bankr.  Rep.  448 ;  In  re  Ham- 
ilton Furniture  Co.,  (E.  D.  Pa.  1902)  116 
Fed.  116,  8  Am.  Bankr.  Rep.  688;  In  re  Lew- 
ensohn,  (C.  C.  A.  2d  Cir.  1903)  121  Fed.  638, 
9  Am.  Bankr.  Rep.  368 ;  In  re  Hinckel  Brew- 
ing Co.,  (N.  D.  N.  Y.  1903)  123  Fed.  942,  10 
Am.  Bankr.  Rep.  484;  In  re  Watkinson,  (E. 
D.  Pa.  1904)  130  Fed.  218,  12  Am.  Bankr. 
Rep.  370;  In  re  Arnold,  (E.  D.  Mo.  1904) 
133  Fed.  789,  13  Am.  Bankr.  Rep.  320;  In  re 
Sully,  (S.  D.  N.  Y.  1906)  142  Fed.  896,  16 
Am.  Bankr.  Rep.  304;  In  re  Stern,  (C.  C.  A. 
8th  Cir.  1906)  144  Fed.  958,  16  Am.  Bankr. 
Rep.  510;  In  re  Sully,  (C.  C.  A.  2d  Cir.  1907) 
162  Fed.  619,  18  Am.  Bankr.  Rep.  123;  In  re 
Rome,  (D.  C.  N.  J.  1908)  162  Fed.  971,  19 
Am.  Bankr.  Rep.  820;  In  re  Effinger,  (D.  C. 
Md.  1910)  184  Fed.  724;  In  re  W.  A.  Pater- 
son  Co.,  (C.  C.  A.  8th  Cir.  1911)  186  Fed. 
629;  In  re  Smith,  (N.  D.  N.  Y.  1899)  2  Am. 
Bankr.  Rep.  648;  In  re  Poty,  (S.  D.  N.  Y. 
1900)  6  Am.  Bankr.  Rep.  68 ; /n  re  Chambers, 
(D.  C.  R.  I.  1901)  6  Am.  Bankr.  Rep.  707; 
In  re  Levy,  (S.  D.  N.  Y.  1901)  7  Am.  Bankr. 
Rep.  56;  In  re  Lyon,  (S.  D.  N.  Y.  1901)  7 
Am.  Bankr.  Rep.  61 ;  In  re  Linton,  (E.  D. 
Pa.  1902)  7  Am.  Bankr.  Rep.  676. 

lUconHderaiion  in  intereet  of  ih4rd  pmr^f. 


—  The  right  to  have  a  re-examination  of 
claims  allowed  against  a  bankrupt  estate 
should  not  be  denied  to  creditors  who  clearly 
have  an  interest  therein,  because  they  seek 
such  re-examination  chiefly  or  solely  in  the 
interest  of  a  third  party.  In  re  Sully,  (C.  C. 
A.  2d  Cir.  1907)  162  Fed.  619,  18  Am.  Bankr. 
Ren.  123. 

keoonsideration  alhwed  to  comply  toith 
authoritative  ruling.  —  Where  a  referee's 
order  disallowing  claims  in  bankruptcy  on 
the  sole  ground  that  the  claims  were  not 
offered  for  proof  within  the  time  required, 
was  sustained  on  a  petition  for  review,  and 
shortly  thereafter  the  Circuit  Court  of  Ap- 
peals, in  another  case,  so  construed  the  Bank- 
rupted Act  that  such  claims  would  not  have 
been  barred,  it  was  held  that  the  claimants 
were  entitled  to  a  rehearing,  though  no  ap- 
peal was  taken.  In  re  Keyes,  (D.  C.  Mass. 
1907)  160  Fed.  763,  20  Am.  Bankr.  Rep.  183. 

Claim  barred  by  limitation.  —  A  claim  duly 
proved  and  allowed  against  the  estate  of  a 
bankrupt  may  be  expunged,  on  motion,  when 
it  is  shown  to  have  been  barred  by  the  stat- 
ute of  limitations  at  the  time  the  petition  in 
bankruptcy  was  filed.  In  re  Lipman,  (8.  D. 
N.  Y.  1899)  94  Fed.  353,  2  Am.  Bankr.  Rep. 
46. 

Court  may  order  return  of  aaseta  at  a  eon- 
dition  upon  which  a  claim  will  be  allowed  to 
etand.  —  A  court  of  bankruptcy  has  juris- 
diction, by  a  summary  proceeding,  to  dimin- 
ish or  expunge  an  allowed  claim  unless  the 
claimant  pays  to  the  trustee  the  value  of  the 
property  of  the  bankrupt  which  he  has  taken 
and  converted  to  his  own  use,  without  any 
prior  claim  to  it,  after  the  petition  in  bank- 
ruptcy was  filed.  In  re  W.  A.  Paterson  Co., 
(C.  C.  A.  8th  Cir.  1911)   186  Fed.  629. 

Who  may  apply  for  reconsideration  — 
Trustee,  —  After  the  appointment  of  a  trus- 
tee in  bankruptcy,  he  alone  is  authorized  to 
institute  proceedings  for  the  reconsideration 
of  claims.  In  re  Sully,  (S.  D.  N.  Y.  1906) 
142  Fed.  896,  16  Am.  Bankr.  Rep.  804. 

In  respect  of  opposing  the  allowanee  ef 
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claims,  and  moving  for  their  reconsidera- 
tion after  they  have  been  allowed,  the  trustee 
is  not  bound  to  comply  with  every  request 
preferred  by  objecting  creditors,  irrespective 
of  its  merits;  nor  is  he  clothed  with  absolute 
discretion  to  refuse.  As  the  representative 
of  the  estate,  he  is  bound  to  exercise  his  judg- 
ment and  to  act  for  the  best  interests  of  all 
concerned,    but    subject    to    the    supervising 

fi>wer  of  the  referee  and  the  district  judge, 
e  does  not  act  judicially,  but  only  adminis- 
tratively, and  if  he  refuses  to  oppose  a  claim 
or  to  move  for  its  reconsideraiion  when  he 
ought  to  do  80,  he  may  be  compelled  to  act 
or  to  permit  the  objecting  creditors  to  act 
in  his  name.  In  re  Stem,  (C.  C.  A.  8th  Cir. 
1906)  144  Fed;  056,  16  Am.  Bankr.  Rep.  510. 

Yfhere  no  trustee  has  been  appointed  for 
the  estate  of  a  bankrupt,  a  motion  for  the 
re-examination  and  expunction  of  a  claim, 
proved  and  allowed  against  his  eatate,  may 
be  made  by  the  bankrupt  himself.  In  re 
Ankeny,  (N.  D.  la.  1900)  100  Fed.  614,  4 
Am.  Bankr.  Rep.  72. 

Pleadings  —  Petition  for  reconsideration. 
—-The  petition  of  a  trustee,  asking  an  order 
for  the  reconsideration  of  a  claim  which  has 
been  allowed,  need  not  allege  facts  which,  if 
proved,  would  defeat  the  claim,  but  is  suffi- 
cient if  it  shows  facts  constituting  a  good 
cause  for  the  re-examination.  In  re  Watkin- 
son,  (E.  D.  Pa.  1904)  130  Fed.  218,  12  Am. 
Bankr.  Rep.  370. 

Where  a  petition  for  the  reconsideration 
and  disallowance  of  a  claim,  proved  against 
the  estate  of  a  bankrupt,  does  not  aver  the 
essential  facts  with  sufficient  particularity, 
the  proper  method  of  objecting  to  it  is  by  a 
motion  for  a  more  specific  statement,  not  by 
motion  to  strike  out  parts  of  the  petition. 
In  re  Ankeny,  (N.  D.  la.  1900)  100  Fed.  614, 
4  Am.  Bankr.  Rep.  72. 

Necessity  of  anstoering,  —  Under  the  pro- 
visions of  general  order  in  bankruptcy  No. 


37,  which  extend  the  equity  rules  to  proceed- 
ings instituted  for  the  purpose  of  carrying 
into  effect  the  provisions  of  the  Bankruptcy 
Act,  the  failure  to  file  an  answer  to  a  peti- 
tion seeking  to  expunge  a  claim  justifies  a 
decree  pro  confesso,  under  equity  rule  18, 
carrying  the  ordinary  incidenta  and  conse- 
quences of  such  a  decree.  In  re  Docker- 
Foster  Co.,  (E.  D.  Pa.  1903)  123  Fed.  190, 
10  Am.  Bankr.  Rep.  584. 

Detenniiuttion.  — On  an  application  to  a 
referee  to  expunge  a  creditor's  proof  of  daim, 
the  referee  has  no  power  to  ao  more  than 
allow  the  petition,  expunge  or  diminish  the 
claim,  or  refuse  to  do  either;  he  cannot  ren- 
der any  affirmative  judgment  against  the 
creditor.  In' re  Peacock,  (E.  D.  N.  C.  1910) 
178  Fed.  851. 

Waiver  of  riglit  to  object  to  reconaiden- 
tion.  —  A  claimant  who,  on  the  hearing  of  a 
reconsideration  of  the  allowance  of  his  claim, 
appears  and  testifies  before  the  referee  with- 
out objection,  thereby  waives  the  right  to 
object,  after  such  hearing,  that  the  petition 
for  tlie  reconsideration  was  not  presented  in 
due  time.  The  failure  to  make  such  objec- 
tion has  the  same  effect  as  has  the  general 
appearance  of  a  defendant  sued  out  of  his 
district,  or  the  action  of  a  plaintiff  who  with- 
out objection  goes  on  with  his  case  in  the 
federal  court  to  which  the  caae  had  been  re- 
moved by  a  defendant,  although  the  petition 
for  removal  had  not  been  filed  in  time.  In  re 
Effinger,  (D.  C.  Md.  1910)  184  Fed.  724. 

Seconaideration  proceedings  not  a  "svii." 
—  An  order  of  the  court  of  bankruptcy  re- 
jecting a  claim,  and,  in  addition  thereto,  re- 
quiring the  creditor  to  repay  to  the  trustee 
the  amount  of  a  dividend  theretofore  re- 
ceived, is  not  made  in  a  suit,  within  the 
meaning  of  the  Bankruptcy  Act,  section  23ft, 
relating  to  suits  by  the  trustee.  Pirie  v. 
Chicago  Title,  etc.,  Co.,  (1901)  182  U.  8. 
438,  21  S.  Gt.  906,  45  U.  8.  (L.  ed.)  1171. 


I  [Recovery  of  dividend  by  trustee,!^  Whenever  a  claim  shall  have  been 
reconsidered  and  rejected,  in  whole  or  in  part,  upon  which  a  dividend  has  been 
paid,  the  trustee  may  recover  from  the  creditor  the  amount  of  the  dividend 
received  upon  the  claim  if  rejected  in  whole,  or  the  proportional  part  thereof  if 
rejected  only  in  part.  l{1898)  SO  Stat  L.  661.^ 

m  [Claims  by  owe  estate  against  amother.']  The  claim  of  any  estate  which  is 
being  administered  in  bankruptcy  against  any  like  estate  may  be  proved  by  the 
trustee  and  allowed  by  the  court  in  the  same  manner  and  upon  like  terms  as 
the  claims  of  other  creditors.  [{1898)  SO  Stat.  L.  661.] 

n  [Time  for  proving  claims,']  Claims  shall  not  be  proved  against  a  bankrupt 
estate  subsequent  to  one  year  after  the  adjudication ;  or  if  they  are  liquidated 
by  litigation  and  the  final  judgment  therein  is  rendered  within  thirfy  days 
before  or  after  the  expiration  of  such  time,  then  within  sixty  days  after  the 
rendition  of  such  judgment:  [(1898)  SO  Stat.  L.  561.'] 

Time  for  proving  claims  —  One-year  limita'  estate  of  a  bankrupt  must  be  proved  within 

tion,  —  Section  57n  has  the  effect  of  a  stat-  one  year  from  the  day  of  the  adjudication; 

ute  of  limitation,  and,  in  accordance  there-  otherwise  such  proof  will  be  barred.    J.  B. 

with,  it  has  been  held  that  claims  against  the  Orcutt  Co.  v.  Green,    (1907)    204  U.  S.  96, 
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27  S.  Ct.  105,  51  U.  S.  (L.  ed.)  390;  /n  rt 
Stein,  (D.  C.  Ind.  1800)  04  Fed.  124,  1  Am. 
Bankr.  Rep.  662;  Bray  i;.  Cobb,  (E.  D.  N. 
C.  1900)  100  Fed.  270,  3  Am.  Bankr.  Rep. 
788;  In  re  Shaffer,  (E.  D.  N.  G.  1000)  104 
Fed.  082;  Jn  r0  Rhodee,  <W.  D.  Pa.  1000)  105 
Fed.  231,  5  Am.  Bankr.  Rep.  197;  In  re 
LeibowiiE,  (N.  D.  Tex.  1001)  108  Fed.  617,  6 
Am.  Bankr.  Rep.  268;  In  re  Hawk,  (C.  C. 
A.  8th  Cir.  1002)  114  Fed.  016,  8  Am.  Bankr. 
Rep.  71;  Hutchineon  v,  Otis,  (C.  C.  A.  1st 
Cir.  1002)  115  Fed.  037,  8  Am.  Bankr.  Rep. 
382;  In  re  Moebius,  (E.  D.  Pa.  1002)  116 
Fed.  47,  8  An!.  Bankr.  Rep.  590;  In  re  Bim- 
berg,  (S.  D.  N.  Y.  1003)  121  Fed.  042,  0  Am. 
Bankr.  Rep.  601;  In  re  Thompson,  (E.  D. 
Pa.  1903)  123  Fed.  174,  10  Am.  Bankr.  Rep. 
681;  In  re  Brown,  (D.  C.  Colo.  1903)  123 
Fed.  336,  10  Am.  Bankr.  Rep.  588;  In  re 
Paine,  (W.  D.  Ky.  1904)  127  Fed.  246;  In  re 
Muskoka  Lumber  Co.,  (W.  D.  N.  Y.  1904) 
127  Fed.  886,  11  Am.  Bankr.  Rep.  761;  In  re 
Ingalls,  (C.  C.  A.  2d  Cir.  1905)  137  Fed.  517, 
13  Am.  Bankr.  Rep.  512;  In  re  Noel,  (D.  C. 
y.  H.  1906)  144  Fed.  439,  16  Am.  Bankr. 
Rep.  457;  In  re  Rosenberg,  (E.  D.  Pa.  1906) 
144  Fed.  442,  16  Am.  Bankr.  Rep.  465;  In  re 
Baird,  (E.  D.  Pa.  1907)  154  Fed.  215,  18 
Am.  Bankr.  Rep.  228;  In  re  Bell  Piano  Co., 
(8.  D.  N.  Y.  1907)  156  Fed.  272,  ^8  Am. 
Bankr.  Rep.  183;  Bennett  v.  American  Credit 
Indemnity  Co.,  (6th  Cir.  1908)  159  Fed.  624, 
86  C.  C.  *k.  614;  In  re  Sanderson,'  (D.  C.  Vt. 
1908)  160  Fed.  278,  20  Am.  Bankr.  Rep.  396; 
In  re  Peck,  (N.  D.  N.  Y.  1908)  161  Fed.  762, 
20  Am.  Bankr.  Rep.  629,  affirmed  (C.  C.  A. 
2d  Cir.  1909)  168  Fed.  48,  21  Am.  Bankr. 
Rep.  707;  In  re  Faulkner,  (C.  C.  A.  8th  Cir. 
1908)  161  Fed.  900,  20  Am.  Bankr.  Rep.  642; 
In  re  Strobel,  (E.  D.  N.  Y.  1908)  163  Fed. 
787;  In  re  Sampter,  (C.  C.  A.  2d  Cir.  1909) 
170  Fed.  938,  22  Am.  Bankr.  Rep.  357 ;  In  re 
French,  (D.  C.  Mass.  1900)  181  Fed.  583; 
In  re  Meyer,  (D.  C.  Ore.  1010)  181  Fed.  004; 
In  re  Blond,  (D.  C.  Mass.  1010)  188  Fed. 
452 ;  Matter  of  Prindle  Pump  Co.,  ( S.  D.  N. 
Y.  1903)  10  Am.  Bankr.  Rep.  405;  Matter 
of  Pettingill,  (D.  C.  Mass.  1905)  14  Am. 
Bankr.  Rep.  763 ;  Steinhardt  i^.  National  Park 
Bank,  (1907)  19  Am.  Bankr.  Rep.  72,  120 
App.  Div.  255,  105  N.  Y.  S.  23,  reversing  18 
Am.  Bankr.  Rep.  86. 

Where  an  adjudication  has  been  appealed 
from,  and  the  appeal  dismissed,  the  creditors 
are  entitled  to  prove  their  claims  within  a 
year  from  the  date  of  such  dismissal.  In  re 
Lee,  (E.  D.  Pa.  1909)  171  Fed.  266,  22  Am. 
Bankr.  Rep.  820. 

Statute  strictly  construed. — The  provl- 
sions  of  section  57n  are  to  be  strictly  con* 
strued  against  the  creditor,  in  order  to  carry 
out  the  liberal  spirit  shown  by  other  provi- 
sions of  the  Act  towards  the  debtor.  In  re 
Muskoka  Lumber  Co.,  (W.  D.  N.  Y.  1904) 
127  Fed.  886,  11  Am.  Bankr.  Rep.  761. 

Cannot  allow  claim  nunc  pro  tunc.  — 
Neither  the  court  nor  a  referee  has  any  dis- 
cretionary power  to  permit  the  filing  of 
proofs  of  claim  after  the  expiration  of  one 
year^  either  nunc  pro  tunc  or  otherwise;  nor 
is  their  power  in  that  respect  enlarged  by 
the   fact  that  proofs  were  delivered  to  the 


trustee  within  the  year.  In  re  Ingalls,  (C. 
C.  A.  2d  Cir.  1905)  137  Fed.  517,  13  Am. 
Bankr.  Rep.  512. 

Absence  of  notice  immaterial.  —  A  creditor 
cannot  prove  his  debt  against  a  bankrupt  es- 
tate after  the  expiration  of  the  year  limited 
therefor,  although  he  had  no  notice  or  knowl- 
edge of  the  proceedings  during  that  time,  and 
the  estate  is  still  undisturb^.  In  re  Mus- 
koka Lumber  Co.,  (W.  D.  N.  Y.  1904)  127 
Fed.  886,  11  Am.  Bankr.  Rep.  761. 

Accident  or  mistake  afford  no  relief.  —  The 
court  has  no  power  to  permit  proof  of  a  claim 
after  the  expiration  of  the  time  fixed,  though 
the  creditor's  failure  to  make  proof  within 
such  time  arose  solely  through  accident  or 
mistake.  In  re  Sanderson,  (D.  C.  Vt.  1908) 
160  Fed.  278,  20  Am.  Bankr.  Rep.  396. 

The  fact  that  a  composition  is  effected  does 
not  extend  the  time  given  a  creditor  to  prove 
his  claim.  In  re  Brown,  (D.  C.  Colo.  1903) 
123  Fed.  336,  10  Am.  Bankr.  Rep.  588.  See 
also  In  re  French,  (D.  C.  Mass.  1909)  181 
Fed.  583;  In  re  Blond,  (D.  C.  Mass.  1910) 
188  Fed.  452. 

Effect  of  fraudulent  concealment  of  assets. 
—  The  provision  that  no  claim  shall  be 
proved  against  a  bankrupt  estate  subsequent 
to  one  year  after  adjudication  has  been  re- 
peatedly construed  by  the  courts,  and  they 
are  practically  agreed  that  it  is  not  only  a 
limitation,  but  is  prohibitory,  and  that  the 
courts  have  no  power  or  discretion  to  extend 
the  time  therein  specified,  or  permit  the 
proof  of  claims  after  the  expiration  of  £he 
year,  even  if  the  claimant  has  been  misled  by 
the  fraudulent  concealment  of  the  assets  of 
the  bankrupt.  In  re  Paine,  (W.  D.  Ky.  1904) 
127  Fed.  246,  11  Am.  Bankr.  Rep.  351;  In  re 
Peck,  (C.  C.  A.  2d  Cir.  1909)  168  Fed.  48, 
21  Am.  Bankr.  Rep.  707,  affirming  (N.  D. 
N.  Y.  1908)  161  Fed.  762,  20  Am.  Bankr. 
Rep.  629;  In  re  Meyer,  (D.  C.  Ore.  1910)  181 
Fed.  904. 

But  see  In  re  Towne,  (D.  C.  Mass.  1903) 
122  Fed.  313,  10  Am.  Bankr.  Rep.  284,  where- 
in it  was  held  that  if  a  creditor  has  been 
misled  by  the  bankrupt's  fraud,  in  the  prepa- 
ration of  his  schedules,  in  such  a  manner  as 
to  indicate  that  there  were  no  assets,  proof 
may  be  allowed  after  the  expiration  of  the 
time  limited  by  the  statute. 

Time  of  proving  claims  liquidated  by  liti-  ^ 
gation.  —  As  provided  in  the  statute,  where 
a  claim  has  been  liquidated  by  litigation,  and 
the  final  judgment  therein  is  rendered  thirty 
days  before  or  after  the  expiration  of  the 
one-year  limitation  period,  in  such  case  the 
claim  so  liquidated  may  be  proved  within 
sixty  days  after  the  rendition  of  final  judg- 
ment. In  re  Thompson,  (E.  D.  Pa.  1903)  123 
Fed.  174,  10  Am.  Bankr.  Rep.  581;  In  re 
Pettingill,  (D.  C.  Mass.  1905)  137  Fed.  143, 
14  Am.  Bankr.  Rep.  766;  In  re  Fagan,  (D.- 
C.  S.  C.  1905)  140  Fed.  758,  15  Am.  Bankr. 
Rep.  520;  In  re  Mertens,  (C.  C.  A.  2d  Cir. 
1906)  147  Fed.  177,  16  Am.  Bankr.  Rep.  825; 
Powell  V.  Leavitt,  (C.  C.  A.  1st  Cir.  1907) 
150  Fed.  89,  18  Am.  Bankr.  Rep.  10,  revers- 
ing (D.  C.  N.  H.  1906)  16  Am.  Bankr.  Rep. 
457;  In  re  Baird,  (E.  D.  Pa.  1907)  154  Fed. 
215,  18  Am.  Bankr.  Rep.  228;  In  re  Eldred, 
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(E.  D.  K.  T.  1907)  lOf  ?«4.  MO,  10  Am. 
Bankr.  Rap.  02;  /n  r^  Laadit,  (E.  D.  Pa. 
1907)  150  Fed.  318,  19  Am.  Bankr.  Rep.  420; 
In  re  Keyee,  (D.  C.  Mass.  1907)  100  Fed. 
703,  20  Am.  Bankr.  Rep.  183;  In  re  Strobel, 
(C.  C.  A.  2d  Cir.  1908)  100  Fed.  910,  20 
Am.  Bankr.  Rep.  22;  In  re  Peck,  <N.  D.  N. 
Y.  1908)  181  Fed.  702,  20  Am.  Bankr.  Rep. 
829;  In  re  Standard  Telephone,  etc.,  Ck>.,  (£. 
D.  Wis.  1911)  180  Fed.  580;  Matter  of 
Damon,  (W.  D.  N.  Y.  1905)  14  Am.  Bankr. 
Rep.  809. 

The  phrase  "liquidated  hy  litigation"  is 
general,  and  the  object  of  the  exception 
which  is  made  to  the  statutory  limit  of  time 
is  plainly  to  allow  the  proof  of  a  claim  after 
the  expiration  of  a.  year  by  a  creditor  who, 
during  that  time,  was  engaged  in  litigation 
with  the  bankrupt's  estate  concerning  its  lia- 
bility to  him.  Powell  v.  Leavitt,  (C.  C.  A. 
1st  Cir.  1907)  150  Fed.  89,  18  Am.  Bankr. 
Rep.  10. 

The  term  "liquidated  by  litigation,"  as 
used  in  section  67n,  permitting  proof  of 
claims  after  a  year  if  liquidated  by  litigation, 
applies  to  a  case  where  the  creditor  has 
claimed  to  hold  security,  and  has  litigated 
that  question  and  been  defeated,  and  there- 
after attempts  to  prove  as  a  general  cred- 
itor. In  re  Salvator  Brewing  Co.,  (S.  D.  N. 
Y.  1911)   188  Fed.  522. 

When  the  question  litigated  necessarily  in- 
volves the  determination  of  the  net  amount 
for  which  claims  should  be  finally  allowed, 
the  claims  are  to  be  considered  as  **  liquidated 
by  litigation,"  within  the  meaning  of  section 
67n.  In  re  Keyei,  (D.  C.  Mass.  1907)  100 
Fed.  703,  20  Am.  Bankr.  Rep.  183. 

The  term  "  liquidation,"  as  used  in  section 
57n,  is  not  limited  to  proceedings  having  for 
their  object  only  the  ascertainment  of  the 
amount  due  on  the  claim,  but  it  includes  as 
well  proceedings  to  ascertain  the  kind  and 
character  as  well  as  the  amount  of  the  claim. 
In  re  Standard  Telephone,  etc.,  Co.,  (E.  D. 
Wis.  1911)    180  Fed.  588. 

Liquidation  after  one-year  limitation. — 
Section  57n  should  be  construed  to  mean 
that,  if  a  final  judgment  be  entered  within 
thirty  days  before  the  expiration  of  the  time 
specified,  or  at  any  time  thereafter,  the  claim 
might  be  proved  within  sixty  days  after  the 
rendition  of  the  judgment.  Powell  v,  Leav- 
itt, (C.  C.  A.  Ist  Cir.  1907)  150  Fed.  89,  18 
Am.  Bankr.  Rep.  10,  foUotoed  In  re  Baird, 
(E.  D.  Pa.  1907)  164  Fed.  216,  18  Am.  Bankr. 
Rep.  228;  In  re  Coventry  Evans  Furniture 
Co.,  (N.  D.  N.  Y.  1909)  171  Fed.  073,  22  Am. 
Bankr.  Rep.  023. 

A  proceeding  to  recoyer  a  preference  or 
fraudulent  transfer  is  within  the  phrase 
"  liquidation  by  litigation;  "  and  a  defendant 
creditor,  in  such  an  action,  may  prove  his 
claim  against  the  estate  within  sixty  days 
after  the  rendition  of  final  judgment,  even 
though  it  was  not  filed  or  proved  prior  to  the 
expiration  of  the  one-year  limitation  period. 
In  re  Pagan,  (D.  C.  S.  C.  1906)  140  Fed. 
758,  15  Am.  Bankr.  Rep.  620;  Powell  v. 
Leavitt,  (C.  C.  A.  1st  Cir.  1907)  150  Fed. 
89,  18  Am.  Bankr.  Rep.  10;  In  re  Otto  F. 
Langs  Co.,  (N.  D.  la.  1909)  170  Fed.  114,  22 


Am.  Bankr.  Rep.  414;  /»  re  Govontry  Evans 
Furniture  Co.,  (N.  D.  N.  Y.  1909)  171  Fed. 
073, 22  Am.  Bankr.  Rep.  023.  See  also  Hutch- 
inson V,  Otis,  (1903)  190  U.  S.  552,  23  S. 
a.  778,  47  U.  S.  (L.  ed.)  1179,  10  Am. 
Bankr.  Rep.  130,  affirming  (C.  C.  A.  Ist  Cir. 
1902)  116  Fed.  937,  8  Am.  Bankr.  Rep.  382; 
In  re  Baird,  (E.  D.  Pa.  1907)  164  Fed.  215, 
18  Am.  Bankr.  Rep.  228. 

Thus  it  has  been  held  that  a  creditor  of 
a  bankrupt,  whose  debt  was  paid  within  four 
months  prior  to  the  bankruptcy,  but  from 
whom  the  amount  was  recovered  by  the  trus- 
tee by  suit  as  a  preference,  is  one  holding  a 
"claim  liquidated  by  judgment,"  within  the 
meaning  of  section  57n;  and  be  may  prove 
the  same  against  the  estate,  within  sixty  days 
thereafter,  although  more  than  a  year  after 
the  adjudication.  In  re  Coventry  Evans  Fur- 
niture Co.,  (N.  D.  N.  Y.  1909)  171  F«d.  073, 
22  Am.  Bankr.  Rep.  023.  Compare  In  re 
Kemper,  (N.  D.  la.  1905)  142  Fed.  210,  15 
Am.  Bankr.  Rep.  875,  wherein  it  was  held 
that  a  creditor  who  received  a  voidable  pref- 
erence which  was  subsequently  recovered  in 
a  suit  by  the  trustee  cannot  prove  a  claim 
therefor  after  the  expiration  of  one  year 
from  the  adjudication,  either  as  an  ori^nal 
claim  or  by  way  of  amendment  of  a  prior 
claim  proved  and  allowed  within  the  time 
limited. 

Attachment  iuit  by  creditor  at  UqvidatioB. 
—  A  creditor,  who  at  the  time  of  the  bank- 
ruptcy of  his  debtor  has  an  attachment  suit 
pendinff,  is  not  required  to  prove  his  claim 
m  bankruptcy  until  the  termination  of  such 
suit;  when,  if  defeated,  he  may  prove  the 
same,  although  more  than  a  year  has  elapsed 
since  the  adjudication,  as  a  claim  liquidated 
by  litigation.  In  re  Baird,  (E.  D.  Pa.  1907) 
154  Fed.  215,  18  Am.  Bankr.  Rep.  228. 

On  reopening  of  estate.  —  A  creditor  who 
has  failed  to  prove  his  claim  in  the  originsl 
proceedings  cannot  prove  such  claim  on  the 
reopening  of  the  estate,  where  more  than  one 
year  has  elapsed.  In  re  Shaffer,  (E.  D.  N. 
C.  1900)  104  Fed.  982,  4  Am.  Bankr.  Rep. 
728. 

But  where  a  bankrupt  scheduled  no  assets, 
and  in  consequence  thereof  no  claims  were 
proved  and  no  trustee  was  appointed,  and 
the  estate  was  formally  closed  and  the  bank- 
rupt discharged,  it  was  held  that  on  the  dis- 
covery of  previously  unknown  aasets,  and  the 
reopening  of  the  estate,  the  court  may  permit 
the  filing  of  claims  for  a  year  from  the  date 
of  the  order,  although  the  year  from  the  sd- 
judication,  to  which  the  filing  of  claims  is 
limited  by  section  67n,  has  expired.  In  re 
Pierson,  (S.  D.  N.  Y.  1909)  174  Fed.  100,  23 
Am.  Bankr.  Rep.  58,  wherein  it  was  said  that 
if,  before  the  estate  had  been  formally  closed, 
there  had  been  claims  proved,  and  an  actual 
administration  of  the  estate,  then  only  sueh 
claims  could  come  in  on  the  reopening. 

Clafans  dne  United  States.  —  Section  57a 
is  a  statute  of  limitations,  and  is  not  binding 
on  the  United  States.  In  re  Stoever,  (£.  D. 
Pa.  1904)  127  Fed.  394,  11  Am.  Bankr.  Rep. 
346. 

Tax  claims  need  not  be  proved  within  the 
year's  limitation  fixed  by  section  57n.    In  re 
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Gleanfast  Hosiery  Co.,  (S.  D.  N.  Y.  1900)  4 
Am.  fiankr.  Rep.  702. 

The  risht  to  uae  a  claim  as  a  set-oif»  as 
against  the  trustee  in  an  independent  action, 
is  not  affected  by  failure  to  prove  it  in  the 
bankruptcy  proceedings  as  required  by  section 
67n.  Norfolk,  etc.,  R.  Co.  i;.  Graham,  (C.  C. 
A.  4th  Cir.  1906)  146  Fed.  809,  16  Am. 
Bankr.  Rep.  610. 

Amendment  after  one-year  period.  —  A 
proof  of  claim  which  is  defective  in  some  sub- 
stantial particular  is  amendable  subsequent 
to  the  expiration  of  one  year  after  adjudica- 
tion, although  the  effect  of  such  amendment 
may  be  that  proof  of  claim  is  thereby  effec- 
tively made  after  the  year  limited  by  section 
57n.  Hutchinson  t?.  Otis,  (1903)  190  U.  S. 
552,  23  S.  Ct.  778,  47  U.  S.  <L.  ed.)  1179, 
10  Am.  Bankr.  Rep.  135,  affirming  (C.  C.  A. 
1st  Cir.  1902)  116  Fed.  937,  8  Am.  Bankr. 
Rep.  382,  practically  overruling  In  re  Moe- 
bius,  (E.  D.  Pa.  1902)  116  Fed.  47,  8  Am. 
Bankr.  Rep.  590;  In  re  Roeber,  (C.  C.  A. 
2d  Cir.  1903)  127  Fed.  122,  11  Am.  Bankr. 
Rep.  464;  Bennett  v,  American  Credit  In- 
demnity Co„  (C.  C.  A.  6th  Cir.  1908)  159 
Fed.  624,  20  Am.  Bankr.  Rep.  268;  .In  re 
Faulkner,  (C.  C.  A.  8th  Cir.  1908)  161  Fed. 
900,  20  Am.  Bankr.  Rep.  642;  In  re  Kessler, 
(C.  C.  A.  2d  Cir.  1910)  184  Fed.  61;  In  re 
Home,  (S.  D.  Miss.  1909)  23  Am.  Bankr. 
Rep.  690. 

Thus  it  has  been  held  that  although  the 
creditors  of  a  bankrupt  did  not  file  their 
claim  within  one  year  following  the  adjudi- 


cation, as  required  by  the  statute,  an  assign- 
ment thereof,  filed  with  the  referee  by  the 
assignee  within  the  year,  may  be  treated  as 
sufficiently  presenting  the  claim  to  permit  an 
amendment  thereof  after  the  year.  Bennett 
f.  American  Credit  Indemnity  Co.,  (C.  C.  A. 
6th  Cir.  1908)  169  Fed.  624,  20  Am.  Bankr. 
Rep.  268. 

But  a  new  or  entirely  different  claim  can- 
not be  substituted  by  way  of  amendment 
after  the  expiration  of  the  one-year  period 
allowed  for  proving  claims.  In  re  Stevens. 
(D.  C.  Vt.  1901)  107  Fed.  243,  6  Am.  Bankr. 
Rep.  806;  In  re  Thompson,  (E.  D.  Pa.  1903) 
123  Fed.  174,  10  Am.  Bankr.  Rep.  681;  In  re 
McCallum,  (E.  D.  Pa.  1904)  127  Fed.  768, 
11  Am.  Bankr.  Rep.  447. 

Neto  claim  an  separate  contract.  —  A  cred- 
itor who  has  proved  a  claim  against  the  es- 
tate of  a  banxrupt  partnership,  based  on  a 
promissory  note  made  by  the  firm,  cannot,  b.t 
amendment  after  the  expiration  of  the  year 
allowed  for  filing  claims,  add  a  claim  against 
the  estate  of  one  of  the  partners,  based  upon 
his  indorsement  of  the  note.  In  re  McCallum, 
(E.  D.  Pa.  1904)  127  Fed.  768,  11  Am.  Bankr. 
Rep.  447. 

Creditor  cannot  amend  withdrawn  claim,  — 
A  claim  filed  against  a  bankrupt  estate,  after 
the  expiration  of  the  year  fixed  by  the  stat- 
ute, cannot  be  allowed  as  an  amendment  of, 
or  substitute  for,  a  prior  claim  which  was 
withdrawn  without  reservation  ten  months 
before.  In  re  Thompson,  (E.  D.  Pa.  1903) 
123  Fed.  174,  10  Am.  Bankr.  Rep.  681. 


llnfants  and  insane  persons.]  Provided,  That  the  right  of  infanta  and 
insane  persons  without  guardians,  without  notice  of  the  proceedings,  may  con- 
tinue six  months  longer.  [(1898)  SO  Stat.  L.  661.'] 

Sec.  58.  Notices  to  cbbditobs.  (a)  \_Ten  days'  notice.]  Creditors  shall 
have  at  least  ten  days'  notice  by  mail,  to  their  respective  addresses  as  they 
appear  in  the  list  of  creditors  of  the  bankrupt,  or  as  afterwards  filed  with  the 
papers  in  the  case  by  the  creditors,  unless  they  waive  notice  in  writing,  of 
1(1898)  SO  Stat.  L.  561;  (1910)  S6  Stat.  L.  8J^1.] 

(1)  lEocanvinations.]  all  examinations  of  the  bankrupt;  [(1898)  SO  Stat. 
L.  661.] 


Cro99-^referenoes:    As  to 

Examination  of  the  bankrupt,  see  section 

7a  (9),  aupra^  p.  624. 
Examination  of  persons  other  than  the 

bankrupt,   see   section   21a,   supra,   p. 

689. 

Where  a  claimant  against  a  bankrupt  had 
no  notice,  at  the  time  the  bankrupt  and  other 
witnesses  were  examined  before  the  referee 
at  meetings  of  creditors,  that  the  evidence 
would  be  used  on  the  hearing  of  his  claim, 
it  was  held  that  such  evidence  was  inadmis- 


sible against  him.  In  re  Hersey,  (N.  D.  la. 
1909)  171  Fed.  1004,  22  Am.  Bankr.  Rep. 
863. 

When  notice  not  required.  —  If  the  exami- 
nation is  limited  to  obtaining  information 
on  which  to  prepare  the  schedules,  it  is  not 
essential  to  the  validity  of  the  proceeding 
that  ten  days'  notice  thereof  by  mail  should 
have  been  given  to  the  creditors.  In  re 
Franklin  Syndicate,  (£.  D.  N.  Y.  1900)  101 
Fed.  402,  4  Am.  Bankr.  Rep.  244.  See  also 
In  re  Abrahamson,  (N.  D.  N.  Y.  1898)  1  Am. 
Bankr.  Rep.  44. 


(2)  {^Applicaiion  for  confirmation  of  composition.]  all  hearings  upon  ap- 
plications for  the  confirmation  of  compositions;  [(1898)  SO  Stat.  L.  661; 
(1910)  S6  Stat.  L.  841.] 
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Cross-reference:    As  to 
Compositionfl  generally,  aee  lections   12 
and  13,  9upra,  pp.  640,  646. 

The  amendment  of  1910  omitted  from  mc- 


tion  58a  (2)  the  words  "or  the  discharge  of 
bankrupts  "  which  appeared  in  the  original 
Act;  the  matter  so  omitted,  however,  was 
incorporated  in  subdivision  (9)  which  was 
added  to  this  section  by  the  said  amendment. 


(3)   [Meetings.']  all  meetings  of  creditors;  [{1898)  SO  Stat.  L.  661.'] 

Croas-references:    As  to 
Meetings  of  creditors  generally,  see  the  several  subdivisions  of  section  55,  supra,  p.  696. 
Voters  at  creditors'  meetings,  see  section  56,  supra,  p.  698. 


(4)   [Sales.]  all  proposed  sales  of  property;  [(1898)  SO  Stat.  L.  561.] 


Cross-reference:    As  to 

Sale  of  property  generally,  see  sections 
47a  (2),  supra,  p.  682,  and  70&,  in/ra, 
p.  839;  see  also  general  order  in  bank- 
ruptcy No.  18,  1  Fed.  Stat.  Annot.  609. 

Notice  of  new  order  of  sale  must  be  given. 
—  Wihere  the  time  fixed  in  an  order  by  a 
referee,  authorizing  a  private  sale  of  the 
property  of  a  bankrupt  at  a  specified  upset 
price,  had  expired  without  a  sale  having  been 
made,  it  was  held  that  notice  to  cr^itors 
and  others  interested  was  essential  before  the 
making  of  a  new  order  of  sale.    Allgair  v. 


Fisher,  (C.  C.  A.  3d  Gir.  1906)  143  Fed.  962, 
16  Am.  Bankr.  Rep.  278. 

Sale  without  notice. — 'it  has  been  held 
that  under  a  district  rule  based  on  general 
order  No.  18  (2),  the  court  or  the  referee  has 
discretionary  power  to  order  a  private  sale 
of  a  bankrupt's  property,  with  or  without 
notice;  and  the  action  of  a  referee  in  direct- 
ing such  a  sale  ought  not  to  be  disturbed 
unless  it  clearly  appears  that  his  discretion 
was  improvidently  exercised.  In  re  Haw- 
kins, (W.  D.  N.  Y.  1903)  126  Fed.  633,  11 
Am.  Bankr.  Rep.  40. 


(5)  [Dividends.]  the  declaration  and  time  of  payment  of  dividends; 
[(1898)  SO  Stat  L.  661.] 

Cross-reference:    As  to 
Declaration  and  payment  of  dividend^  see  the  several  subdivisions  of  section  65,  infra,  p. 
781. 

(6)  [Final  accounts.]  the  filing  of  the  final  accounts  of  the  trustee,  and 
the  time  when  and  the  place  where  they  will  be  examined  and  passed  upon; 
[(1898)  SO  Stat.  L.  661.] 

Cross-reference:    As  to 
Trustee's  duty  to  make  final  reports  and  accounts,  see  section  7a  (8),  supra,  p.  620. 

(7)  [Compromises.]  the  proposed  compromise  of  any  controversy;  [(1898) 
SO  Slat.  L.  661;  (1910)  86  Stat  L.  8^1.] 

Cross-reference:    As  to 
Ck>mpromising  controversies,  see  section  27,  supra,  p.  645. 

(8)  [Dismissal  of  proceedings.]  the  proposed  dismissal  of  the  proceedings, 
and  [(1898)  SO  Stat.  L.  6  61;  (1910)  S6  Stat.  L.  8^1.] 


Cross-references:    As  to 

Dismissal  of  proceedings  and  notice  re- 
quired thereon,  see  sec.  69^,  infra,  p. 
729. 

When  proceedings  should  be  dismissed, 
see  sec.  ISd,  e,  g,  supra,  p.  683  et  seq. 

Section  58a  (8)  and  section  $gg  must  be 
read  and  construed  together,  having  in  mind 
the  rule  that  specific  provisions  relating  to  a 
particular  subject  must  govern,  in  respect  to 
that  subject,  as  against  general  provisions, 
in  other  parts  of  the  law,  which  might  other- 
wise be  broad  enough  to  include  it.  In  re 
Levi,  (C.  C.  A.  2d  Cir.  1906)  142  Fed.  962, 
16  Am.  Bankr.  Rep.  294. 


Notice  of  a  proposed  diamlaaal  of  the  pro- 
ceedings is  indispensable,  and  an  order  of 
dismissal  without  notice  is  erroneous.  In  re 
Plymouth  Cordsge  Co.,  (C.  C.  A.  8th  Cir. 
1905)  136  Fed.  1000,  13  Am.  Bankr.  Rep.  665. 

Notice  unnecessary  where  dismiMal  results 
from  hearing.  —  The  provision  of  section 
68a  (8)  as  to  notice  relates  only  to  dismis- 
sals which  withdraw  the  case  without  its 
having  been  submitted  to  the  court  for  a  de- 
cision on  the  merits,  and  not  to  dismissals 
which  follow  as  the  result  of  a  trial  or  hear- 
infif.  Neustadter  v.  Chicago  Dry-Goods  Co., 
(D.  C.  Wash.  1899)  96  Fed.  830,  3  Am. 
Bankr.  Rep.  96. 
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(9)   \_Applications  for  discharge,'}  there  shall  be  thirty  days^  notice  of  all 
applications  for  the  discharge  of  bankrupts.  \_(Inserted  1910)  36  Stat.  L,  SJIfl,'] 


Cro8S'referenoe :    As  to 
ApDlication  for  discharge  generally,  see 
the  MTeral  subdiyisiona  of  section  14, 
supra,  p.  647. 

Notice  estentiaL  —  The  application  for  dis- 
charge, and  the  issuance,  publication,  and 
mailing  of  notices  to  creditors  upon  the  ap- 
plication, constitute  a  step,  and  one  of  ex- 
treme importance  to  the  bankrupt,  in  the  ad- 
ministration of  the  estate.  In  re  Hatcher, 
(W.  D.  Tex.  1906)  145  Fed.  668,  16  Am. 
Bankr.  Rep.  722. 

Diacharipft  and  examination  notice  com- 
bined.—  The  notice  to  creditors  to  attend  in 
opposition  to  the  discharge  should  embrace 


also  a  notice  of  the  examination  of  the  bank- 
rupt. In  re  Price,  (S.  D.  N.  Y.  1899)  91 
Fed.  636,  1  Am.  Bankr.  Rep.  419. 

Mere  irregularity  immateriaL  —  The  fact 
that  the  receiver  for  a  creditor  of  a  bankrupt 
did  not  receive  the  written  notice  of  the  bank- 
rupt's application  for  discharge,  owing  to  the 
fact  that  the  creditor's  address  was  not  given 
in  the  schedules,  although  the  receiver's  name 
and  address  were  disclosed  by  the  proofs,  is 
an  irregularity  merely,  which  is  not  suffi- 
cient ground  for  setting  aside  the  order  for 
discharce,  where  the  notice  was  published  as 
required,  and  in  the  absence  of  fraud.  In  re 
Fritz,  (E.  D.  N.  Y.  1909)  173  Fed.  560,  23 
Am.  Bankr.  Rep.  84. 


6  IFirst  meeting  —  publication  of  notice.]  Notice  to  creditors  of  the  first 
meeting  shall  be  published  at  least  once  and  may  be  published  such  number  of 
additional  times  as  the  court  may  direct;  the  last  publication  shall  be  at  least 
one  week  prior  to  the  date  fixed  for  the  meeting.  Other  notices  may  be  pub- 
lished as  the  court  shall  direct.  1(1898)  SO  Stat.  L.  661.] 


Croaa^referenoes:    As  to 

Creditors'    meetings    generally,    see    the 
several  subdivisions  of  section  55,  tu- 
pra,  p.  696. 
Deisignation   of   newspapers,   see   section 
28,  supra,  p.  646. 

Notice  must  be  published,  at  required  by 
the  statute,  in  a  newspaper,  and  mailed  by 
the  clerk  to  the  creditors.     In  re  Hatcher, 


(W.  D.   Tex.   1906)    145  Fed.  658^   16  Am. 
Bankr.  Rep.  722. 

Inability  to  obtain  address  of  creditor  must 
be  shown.  —  Notice  by  publication  to  judg- 
ment creditors  is  insufficient  to  entitle  a 
bankrupt  to  discharge,  unless  he  shows  that 
the  addresses  of  such  creditors  cannot  be  as- 
certained after  diligent  search  and  inquiry. 
In  re  Dvorak,  <N.  D.  la.  1901)  107  Fed.  76, 
6  Am.  Bankr.  Rep.  66. 


c  {^Notices  given  by  referee.]  All  notices  shall  be  given  by  the  referee,  un- 
less otherwise  ordered  by  the  judge.  \_{1898)  SO  Stat.  L.  561.] 

Croas^referenoe :    As  to 

Duty  of  referee  to  give  notice,  see  section  39a  (4),  supra,  p.  664. 

Src.  59.  Who  may  Pile  and  Dismiss  Petitions. — a  [Voluntary  bank- 
rapt.]  Any  qualified  person  may  file  a  petition  to  be  adjudged  a  voluntary 
bankrupt.  [{1898)  SO  Stat.  L.  661.] 

K^ross^referenoes:    As  to 

Practice  subsequent  to  filing  of  volun- 
tary petition,  see  section  18^,  supra, 
p.  586. 

Who  may  be  adjudged  voluntary  bank- 
rupts, see  section  4a,  supra,  p.  495. 

Any  qualified  person  may  file  a  petition  to 
be  adjudged  a  voluntary  bankrupt.  In  re 
Waxelbaum,  (S.  D.  N.  Y.  1899)  98  Fed.  589, 
3  Am.  Bankr.  Rep.  392;  In  re  Mussey,  (D.  G. 
Mass.  1900)  99  Fed.  71,  3  Am.  Bankr.  Rep. 
692;  In  re  Chappell,  (E.  D.  Va.  1901)  113 
Fed.  545,  7  Am.  Bankr.  Rep.  608;  In  re  Ives, 
(C.  C.  A.  6th  Cir.  1902)  113  Fed.  911,  7  Am. 
Bankr.  Rep.  692;  In  re  Stegar,  (N.  D.  Ala. 
1902)  113  Fed.  978,  7  Am.  Bankr.  Rep.  665; 
In  re  Garleton,  (D.  C.  Mass.  1902)  116  Fed. 
246,  8  Am.  Bankr.  Rep.  270;  Hanover  Nat. 
Bank  r.  Moyses,   (1902)   8  Am.  Bankr.  Rep. 
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1,  186  U.  S.  181,  22  S.  Ct.  857,  46  U.  S.  (L. 
ed.)  1113;  Matter  of  Carbone,  (D.  G.  Wash. 
1904)  13  Am.  Bankr.  Rep.  65. 

Corporations.  —  Municipal,  railroad,  insur- 
ance, and  banking  corporations  are  not  en- 
titled to  the  benefit  of  the  statute  as  volun- 
tary bankrupts.  See  section  4a,  supra,  p. 
495,  which,  -in  this  respect,  was  amended  in 
1910. 

Filing  voluntary  petition  not  act  of  bank- 
ruptcy.—  The  filing  of  a  voluntary  petition 
in  bankruptcy  is  not  of  itself  an  act  of  bank- 
ruptcy, but  simply  institutes  a  proceeding  in 
which  the  court  acquires  jurisdiction  to  ad- 
judge bankruptcy,  if  the  facts  warrant  such 
an  adjudication.  In  re  Geballos,  (D.  G.  N. 
J.  1908)  161  Fed.  446,  20  Am.  Bankr.  Rep. 
469. 

Filing  not '  oUigatory.  —  There  is  nothing 
in  the  law  requiring  an  insolvent  person  to 
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fik  a  petition  under  any  circumstances.  He 
has  the  right  to  do  so  when  he  finds  that  he 
is  unable  to  pay  his  debts  and  desires  to 
malce  a  surrender  of  his  property,  under  the 
provisions  of  the  Bankruptcy  Act,  distribute 
it  equally  among  his  creditors,  and  be  re- 
lieved from  further  liability.  The  right  to 
file  a  voluntary  petition  is  a  privilege  ex- 
tended by  the  law,  to  be  exercised  or  not  by 
a  debtor  as  he  may  see  proper.  It  is  the 
right  of  the  creditor  to  institute  and  prose- 
cute involuntary  proceedings,  but  he  cannot, 
under  any  conditions,  compel  the  debtor  to 
take  the  initiative.  Richmond  Standard 
Steel  Spike,  etc.,  Co.  v,  Allen,  (C.  C.  A.  4th 
Cir.  1906)  148  Fed.  657,  17  Am.  Bankr.  Rep. 
583. 

Creditors  may  set  up  wmnt  of  jurisdiction. 
—  Upon  the  filing  of  a  voluntary  petition  in 
bankruptcy,  and  before  an  adjudication  there- 
on, creditors  may  move  to  set  the  petition 
aside  or  dismiss  it,  on  the  ground  that  the 
court  has  no  jurisdiction,  the  residence  or 
domicile  of  the  debtor  being  in  another  dis- 
trict; and  thereupon  the  court  may  inquire 
into  the  facts  of  jurisdiction,  and  make  the 
adjudication  or  dismiss  the  petition  accord- 
ing to  the  result.  In  re  Waxelbaum,  (S.  D. 
X.  Y.  1899)  98  Fed.  589,  3  Am.  Bankr.  Rep. 
392. 

Effect  of  previous  inyoluntary  petition. — 
A  debtor  may  file  a  voluntary  petition  in 
bankruptcy  even  though  his  creditors  have 
previously  filed  a  petition  in  involuntary  pro- 
ceedings against  him;  in  such  case,  however, 
the  creditors  will  be  notified  and  such  action 
taken  as  the  court  may  deem  best  for  the  in- 
terests of  the  estate.  In  re  Waxelbaum,  (S. 
D.  N.  Y.  1899)  98  Fed.  589,  3  Am.  Bankr. 
Rep.  392;  Tn  re  I>wyer,  (D.  C.  N.  D.  1902) 
112  Fed.  777,  7  Am.  Bankr.  Rep.  532;  In  re 
Stegar,  (N.  D.  Ala.  1902)  113  Fed.  978,  7 
Am.  Bankr.  Rep.  666. 

Effect  of  failure  to  apply  for  discharge  in 
former  proceedings.  —  Where  the  second  pro- 
ceeding is  under  a  voluntary  petition  filed  by 
the  bankrupt,  in  which  he  brings  into  court 
no  material  assets  for  administration,  and 
the  sole  purpose  is  to  obtain  a  discharge  from 
the  debts  involved  in  the  former  proceeding. 


no  ground  of  relief  is  presented,  and  the  pro- 
ceedings should  be  dismissed  as  futile;  or,  at 
least,  further  proceedings  in  the  case  should 
be  stayed,  or  the  bankrupt  restrained  and 
enjoined  from  filing  a  petition  for  discharge 
therein.  In  re  Pullian,  (E.  D.  Tenn.  1909) 
171  Fed.  695,  22  Am.  Bankr.  Rep.  613. 

So,  also,  it  has  been  held  that  where  a 
bankrupt  made  no  application  for  a  discharge 
in  original  bankruptcy  proceedings,  a  juc^- 
ment  subsequently  perfected  on  a  claim  prov- 
able therein  does  not  create  a  new  debt  which 
could  form  a  basis  for  a  subsequent  proceed- 
ing in  bankruptcy.  In  re  Schnabel,  (K  D. 
N.  Y.  1909)  166  Fed.  383,  23  Am.  Bankr. 
Rep.  22.  And  see  to  the  same  effect  Kuntz 
V.  Young,   (8th  Cir.  1904)    131  Fed.  719,  65 

C.  C.  A.  477;  In  re  Weintraub,  (D.  C.  N.  J. 
1905)  133  Fed.  1000,  13  Am.  Bankr.  Rep. 
711;  In  re  Kuffler,  (2d  Cir.  1907)  151  Fed. 
12,  80  C.  C.  A.  508;  In  re  Kuffler,  (E.  D.  N. 
Y.  1907)  155  Fed.  1018;  In  re  Bramlett,  (N. 

D.  Ga.  1908)  161  Fed.  588.  And  see  also 
the  annotation  under  section  14  a  and  5, 
aupra,  p.  547  et  8eq. 

Where,  however,  new  creditors  are  listed 
in  the  second  proceeding,  a  different- question 
arises.  In  re  Pullian,  (E.  D.  Tenn.  1909) 
171  Fed.  695,  22  Am.  Bankr.  Rep.  513. 

The  pendency  of  proceedings  in  insolvency, 
under  a  state  law,  on  the  debtor's  voluntary 
petition,  begun  before  the  passage  of  the 
Bankruptcy  Act,  is  not  sufficient  ground  for 
dismissing  the  debtor's  subsequent  voluntary 
petition  in  bankruptcy,  even  though  he  has 
contracted  no  new  debts.  In  re  Mussey,  (D. 
C.  Mass.  1900)  99  Fed.  71,  3  Am.  Bankr. 
Rep.  592. 

Withdrawal  of  YOluntaxy  petition.  —  Where 
a  bankrupt,  having  been  discharged  in  volun- 
tary proceedings  on  Jan.  17,  1902,  filed  an- 
other voluntary  petition  on  Jan.  11,  1907,  it 
was  held  that  he  would  not  be  permitted 
to  withdraw  the  same  over  the  protest  of  his 
creditors  because  he  could  not,  under  section 
14b  (5),  obtain  a  discharge  within  twelve 
months  after  adjudication.  In  re  '  Smith, 
(E.  D.  N.  Y.  1907)  155  Fed.  688,  19  Am. 
Bankr.  Rep.  63. 


6  {Involvntwry  bankrupt,']  Three  or  more  creditors  who  have  provable 
claims  against  any  person  which  amount  in  the  aggregate,  in  excess  of  the  value 
of  securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over ;  or  if  all  of 
the  creditors  of  such  person  are  less  than  twelve  in  number,  then  one  of  suA 
creditors  whose  claim  equals  such  amount  may  file  a  petition  to  have  him 
adjudged  a  bankrupt  [(1898)  SO  Stat.  L.  561.] 


CroaS'Teferenoes:    As  to 

Acts  of  bankruptcy  for  which  petition 
may  be  filed,  see  the  several  subdivi- 
sions of  section  3a,  supra^  p.  481. 

Practice  generally  subsequent  to  filing 
petition,  see  the  several  subdivisions  of 
section  18,  supra,  p.  579. 

Provable  claims,  see  section  63  a  and  b, 
infray  p.  753  et  eeq. 

Who  may  be  adjudged,  see  sections  4  a 
Und  6,  and  5^;  supra^  p.  495  et  aeq. 
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I.  Who  May  File  Petitiow  in  Involun- 
tary Bankruptcy.  718. 

II.  Form,  Averments,  and  Amendment  of 
Petition,  722. 

I.  Who  May  File  Petition  in  Involuntary 

Bankruptcy. 

Creditors  haying  provable  claims.  —  A  peti- 
tion in  involuntary  bankruptcy  proceedings 
can  only  be  filed  by  creditors;  in  the  niunber 
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and  amount  ipeeified  in  flection  805,  who  haye 
provable  claima  against  the  debtor  whose  ad- 
judication is  sought.  Frederick  L.  Grant 
Shoe  Co.  17.  W.  M.  Laird  Co.,  (1000)  212  U. 
8.  446,  20  S.  Ct.  332,  63  U.  S.  (L.  ed.)  601, 
21  Am.  Bankr.  Rep.  484;  /n  re  Mercur,  (E. 
D.  Pa.  1800)  06  Fed.  634,  2  Am.  Bankr.  Rep. 
626;  In  re  Norak,  (N.  D.  la.  1000)  101  Fed. 
800,  4  Am.  Bankr.  Rep.  311;  In  re  Qerson, 
(E.  D.  Pa.  1001)  106  Fed.  801,  6  Am.  Bankr. 
Rep.  80,  affirming  (C.  C.  A.  Sd  Cir.  1001)  6 
Am.  Bankr.  Rep.  11;  Boyce  v.  U.  S.  Fidelity, 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1001)  HI  Fed. 
138,  7  Am.  Bankr.  Rep.  6  i  In  re  Brown,  (E. 
D.  Mo.  1001)  111  Fed.  070,  7  Am.  Bankr. 
Rep.  102;  Phillips  v,  Dreher  Shoe  Co.,  (M. 
D.  Pa.  1002)  112  Fed.  400,  7  Am.  Bankr. 
Rep.   326;   In  re  Schenkein,    (W.  D.  N.  Y. 

1002)  113  Fed.  421,  7  Am.  Bankr.  Rep.  162; 
In  re  Yates,  (N.  D.  Cal.  1002)  114  Fed.  866, 
8  Am.  Bankr.  Rep.  60;  In  re  Fishblate  Cloth- 
ing Co.,  (E.  D.  N.  C.  1003)  126  Fed.  086,  11 
Am.  Bankr.  Rep.  204;  Brake  v.  Callison,  (C. 
C.  A.  6th  Cir.  1004)  120  Fed.  201,  11  Am. 
Bankr.  Rep.  707;  In  re  Rothenberg,  (S.  D. 
N.  Y.  1006)  140  Fed.  708,  16  Am.  Bankr. 
Rep.  485;  In  re  McMurtrey,  (W.  D.  Tex. 
1006)  142  Fed.  863,  15  Am.  Bankr.  Rep. 
427;  In  re  Ellis,  (C.  C.  A.  6th  Cir.  1006) 
143  Fed.  103,  16  Am.  Bankr.  Rep.  221;  In  re 
Brown,  (C.  C.  A.  0th  Cir.  1008)  L64  Fed. 
678,  21  Am.  Bankr.  Rep.  123;  Walker  t% 
Woodside,  (C.  C.  A.  Otb  Cir.  1008)  164  Fed. 
680,  21  Am.  Bankr.  Rep.  132;  In  re  Corwin 
Mfg.  Co.,  (D.  C.  Mass.  1010)  186  Fed.  076; 
In  re  Gillette,  (W.  D.  N.  Y.  1000)  6  Am. 
Bankr.  Rep.  110;  In  re  Penzansky,  (D.  C. 
Mass.  1002)  8  Am.  Bankr.  Rep.  00. 

At  to  tohat  claimB  are  provahle,  see  sec- 
tion 63  a  and  b,  infra,  p.  763  et  aeq. 

If  a  debt  ia  wholly  tcanting  in  exietenee, 
if  it  has  been  paid,  for  example,  or  if  it  has 
been  fabricated  for  that  purpose,  the  defend- 
ant shouldv  be  allowed  to  show  that  fact  in 
some   form.     Gage   v.    Bell,    (W.    D.   Tenn. 

1003)  124  Fed.  371,  10  Am.  Bankr.  itep.  606. 
An  adjudication  in  involuntary  proceedings 

is  intended  to  be  the  result  of  the  respective 
rights  and  obligations  of  the  debtor  and  his 
creditors  as  they  exist  at  the  time  of  the 
commission  of  an  act  of  bankruptcy,  or  of 
the  filing  of  the  petition;  but  such  an  adju- 
dication does  not  concern  any  one  with  whom 
the  debtor  has  never  dealt.  The  court  is  not» 
in  every  case,  bound  by  the  mere  words  of 
the  Act  to  recognize  the  holder  of  a  provable 
claim  for  the  time  being  as  necessarily  en- 
titled to  maintain  an  involuntary  petition. 
In  re  Lewis  F.  Perry,  etc.,  Co.,  (D.  C.  Mass. 
1000)   172  Fed.  762,  22  Am.  Bankr.  Rep.  780. 

Persons  who  have  sold  and  assigned  their 
claims  against  a  debtor  have  no  standing  to 
petition  that  such  debtor  be  adjudged  a  bank- 
rupt. In  re  Burlington  Malting  Co.,  (E.  D. 
Wis.  1001)  100  Fed.  777,  6  Am.  Bankr.  Rep. 
360. 

The  claim  need  not  he  proved;  if  it  be  a 
fair  and  honest  claim  of  debt,  which  is  prov- 
able in  the  sense  that  it  is  a  claim  that  the 
court  of  bankruptcy  after  adiudication  will 
hear  and  establish,  if  proved,  the  creditor 
should  not  be  bound  before  the  adjudication 


to  so  prove  and  establish  it,  but  should  be 
allowed  to  rely  upon  its  provable  quality, 
prima  fade,  to  support  an  involuntarypeti- 
tion  in  bankruptcy.  Gage  v.  Bell,  (W:  D. 
Tenn.  1003)  124  Fed.  371,  10  Am.  Bankr. 
Rep.  606. 

The  petitioner's  claim  need  not  he  payable, 
that  is,  allowable,  at  the  time  of  the  filing 
of  the  petition.  The  mere  fact  that  the  claim 
is  a  provable  one  under  section  63  is  suffi- 
cient to  warrant  the  creditors  joining  in  the 
petition.  In  re  Hornstein,  (N.  D.  N.  Y. 
(1003)  122  Fed.  266,  10  Am.  Bankr.  Rep. 
308;  Gage  v.  Bell,  (W.  D.  Tenn.  1003)  124 
Fed.  371,  10  Am.  Bankr.  Rep.  606;  In  re 
Rothenberg,  (S.  D.  N.  Y.  1006)  140  Fed.  708, 
16  Am.  Bankr.  Rep.  485. 

The  Bankruptcy  Act  maintains  throughout 
a  clear  distinction  between  the  proof  and  the 
allowance  of  claims,  and  in  section  505  the 
term  "provable  claims"  is  not  the  equiva- 
lent of  "  allowable  claims."  In  re  Hornstein, 
(N.  D.  N.  Y.  1003)  122  Fed.  266,  10  Am. 
Bankr.  Rep.  308. 

Thus  the  owner  of  a  note  not  yet  due,  in- 
dorsed by  an  alleged  bankrupt,  holds  a  prov- 
able claim  against  him,  and  may  join  in  a 
petition  to  have  him  adjudged  an  involun- 
tary bankrupt;  the  fact  that  the  claim  is  not 
allowable  until  the  maturity  of  the  note  is 
immaterial.  In  re  Rothenberg,  (S.  D.  N.  Y. 
1006)  140  Fed.  708,  15  Am.  Bankr.  Rep. 
485. 

Time  when  petitioner  nwst  he  creditor, — 
There  is  nothing  in  section  50,  or  in  any 
other  provision  of  the  Bankruptcy  Act,  re- 
quiring that  a  petitioning  creditor  should 
have  been  one  at  the  time  of  the  oonmiission 
of  the  act  of  bankruptcy;  all  that  the  Act 
requires  is  that  he  have  a  provable  claim 
against  the  alleged  bankrupt  when  the  peti- 
tion is  filed.  In  re  Hanyan,  (S.  D.  N.  Y. 
1010)  180  Fed.  408.  See  also  In  re  Lewis  F. 
Perry,  etc.,  Co.,  (D.  C.  Mass.  1000)  172  Fed. 
762,  22  Am.  Bankr.  Rep.  780. 

But  it  has  been  held  that  a  petitioning 
creditor  must  have  had  a  provable  claim  at 
the  time  the  act  of  bankruptcy  was  com- 
mitted. Beers  r.  Hanlin,  (D.  C.  Ore.  1000) 
00  Fed.  606,  3  Am.  Bankr.  Rep.  745;  In  re 
Brinckmann,  (D.  C.  Ind.  1000)  103  Fed.  66, 
4  Am.  Bankr.  Rep.  551;  In  re  Callison,  (S. 
D.  Fla.  1003)  130  Fed.  087,  12  Am.  Bankr. 
Rep.  344,  affirming  (C.  C.  A.  5th  Cir.  1004) 
120  Fed.  201,  11  Am.  Bankr.  Rep.  707. 

Effect  of  petitioner's  subsequent  indebted- 
ness to  bankrupt's  assignee.  —  Where  the 
claim  of  a  petitioning  creditor  was  provable, 
when  the  petition  was  filed,  for  an  amount 
exceeding  $500,  it  was  held  to  be  immaterial 
that  thereafter  the  creditor  became  liable  to 
the  bankrupt's  assignee  for  the  benefit  of 
creditors  because  of  a  wrongful  attachment. 
In  re  Bevins,  (C.  C.  A.  2d  Cir.  1008)  166 
Fed.  434,  21  Am.  Bankr.  Rep.  344. 

Bankrupt  creditor.  —  Where  one  of  the 
petitioners,  in  a  petition  in  involuntary  bank- 
ruptcv,  becomes  a  bankrupt  before  the  hear- 
ing, nis  trustee  may  be  substituted  in  his 
place  as  a  petitioner.  Hays  v.  Wagner,  (C. 
C.  A.  6th  Cir.  1007)  160  Fed.  633,  18  Am. 
Bankr.  Rep.  163. 
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Tlie  auihoriiy  of  an  agent  to  aet  for  his 
principal  in  petitioning  for  an  adjudication 
in  involuntary  bankruptcy  is  material,  and 
sbould  be  set  fortb  in  the  affidavit,  or  other- 
wise established.    Matter  of  Levingston,  (D. 

C.  Hawaii  1905)  13  Am.  Bankr.  Rep.  367. 
The  president  of  a  corporation  may,  under 

a  by-law  giving  him  general  authority  to 
transact  ite  business,  determine  when  bank- 
ruptcy proceedings  should  be  instituted 
agains^  its  debtor,  and  his  action  in  that  be- 
half is  conclusive  until  revoked  by  the  board 
of  directors.  In  re  Winston,  (W.  Q.  Tenn. 
1903)  132  Fed.  187,  10  Am.  Bankr.  Rep.  171. 
Prefenwd  creditors.  —  Since  under  section 
67^  a  preferred  creditor  may  surrender  his 
preference  and  obtain  the  allowance  of  his 
claim,  he  i|nay  be  a  petitioner  in  involuntary 
bankruptcy  proceedings  under  section  595. 
Simonson  i\  Sinsheimer,  (C.  C.  A.  6th  Cir. 
1900)  100  Fed.  426,  3  Am.  Bankr.  Rep.  824; 
In  re  Miller.  (W.  D.  N.  Y.  1900)  104  Fed. 
764,  6  Am.  Bankr.  Rep.  140;  In  re  Herzikopf, 
(S.  D.  Cal.  1902)  118  Fed.  101;  In  re  Horn- 
stein,  (N.  D.  N.  Y.  1903)  122  Fed.  266,  10 
Am.  Bankr.  Rep.  308;  In  re  Vastbind«r,  (M. 

D.  Pa.  1903)  126  Fed.  417,  11  Am.  Bankr. 
Rep.  118;  In  re  Douglas  Coal,  etc.,  Co.,  <E. 
D.  Tenn.  1904)  131  Fed.  769,  12  Am.  Bankr. 
Rep.  539;  Stevens  v.  Nave-McCord  Mercan- 
tile Co.,  (C.  C.  A.  8th  Cir.  1906)  150  Fed. 
71,  17  Am.  Bankr.  Rep.  609;  In  re  Norcross, 
(W.  D.  Mo.  1899)  1  Am.  Bankr.  Rep.  644; 
In  re  Cain,  (N.  D.  111.  1899)  2  Am.  Bankr. 
Rep.  378;  In  re  Wise,  2  Nat.  Bankr.  N.  151. 

ifuat  surrender  preference*  —  A  preferred 
creditor  who  petitions  in  involuntary  pro- 
ceedings must  surrender  his  preference.  In  re 
Miller,  (W.  D.  N.  Y.  1900)  104  Fed.  764; 
In  re  Gillette,  (W.  D.  N.  Y.  1900)  104  Fed. 
769,  5  Am.  Bankr.  Rep.  119;  In  re  Burling- 
ton Malting  Co.,  (E.  D.  Wis.  1901)  109  Fed. 
777,  6  Am.  Bankr.  Rep.  369;  In  re  Schen- 
kein,  (W.  D.  N.  Y.  1902)  113  Fed.  421,  7 
Am.  Bankr.  Rep.  162;  In  re  Hornstein,  (N. 
D.  N.  Y.  1903)  122  Fed.  266,  10  Am.  Bankr. 
Rep.  308;  /n  re  Fishblate  Clothing  Co.,  (E. 
D.  N.  C.  1903)  125  Fed.  986,  II  Am.  Bankr. 
Rep.  204. 

And  such  creditor  will  not  be  counted  as  a 
petitioner,  in  ascertaining  whether  the  re- 
quired number  have  joined  in  the  petition, 
until  his  preference  has  been  surrendered. 
In  re  Miner,  (D.  C.  Mass.  1900)  104  Fed. 
520;  In  re  Gillette,  (W.  D.  N.  Y.  1900)  104 
Fed.  769,  5  Am.  Bankr.  Rep.  123;  In  re  Horn- 
stein, (N.  D.  N.  Y.  1903)  122  Fed.  266,  10 
Am.  Bankr.  Rep.  308;  Leighton  r.  Kennedy, 
(Ist  Cir.  1904)  129  Fed.  737,  64  C.  C.  A. 
265;  In  re  Blount,  (E.  D.  Ark.  1906)  142 
Fed.  263 ;  Stevens  v.  Nave-McCord  Mercantile 
Co.,  (C.  C.  A.  8th  Cir.  1906)  150  Fed.  71,  17 
Am.  Bankr.  Rep.  609. 

Creditors  holding  unliquidated  claims. — A 
creditor  may  join  in  or  file  a  petition  in  in- 
voluntary bankruptcy  even  though  his  claim 
be  an  unliquidated  one;  providing  it  is  ca- 
pable of  being  liquidated  under  section  636, 
i^nd  provable  under  section  63a.  Frederick 
L.  Grant  Shoe  Co.  v.  W.  M.  Laird  Co.,  (1909) 
212  U.  S.  445,  29  S.  Ct.  332,  63  U.  S.  (L. 
ed.)  591,  21  Am.  Bankr.  Rep.  484,  affirming 


(W.  D.  N.  Y.  1903)  125  Fed.  576.  11  Am. 
Bankr.  Rep.  48,  and  <C.  C.  A.  2d  Cir.  1904) 
130  Fed.  881,  12  Am.  Bankr.  Rep.  349;  In  re 
Hilton,  (S.  D.  N.  Y.  1900)  104  Fed.  981,  4 
Am.  Bankr.  Rep.  774;  In  re  Manhattan  lee 
Co.,  (S.  D.  N.  Y.  1901)  114  Fed.  400,  7  Am. 
Bankr.  Rep.  408;  In  re  Stem,  (C.  C.  A.  2d 
Cir.  1902)  116  Fed.  604,  8  Am.  Bankr.  Rep. 
669. 

Formerly,  however,  it  was  held  that  the 
ownership  of  an  unliquidated  claim  was  in- 
sufficient to  support  an  involuntary  petition. 
Beers  v,  Hanlin,  <D.  C.  Ore.  1900)  99  Fed. 
696,  3  Am.  Bankr.  Rep.  745;  In  re  Brinek- 
mann,  (D.  C.  Ind.  1900)  103  Fed.  65,  4  Am. 
Bankr.  Rep.  651;  In  re  Morales,  (S.  D.  Fla. 
1901)  105  Fed.  761,  5  Am.  Bankr.  Rep.  425; 
In  re  Big  Meadows  Gas  Co.,  ( W.  D.  Pa.  1902) 
113  Fed.  974,  7  Am.  Bankr.  Rep.  697. 

Diaqiulification  of  creditors  as  petitioners 
—  QeneraUy,  —  A  creditor  may,  by  his  eon- 
duct,  disqualify  himself  as  a  petitioner  in 
involuntary  bankruptcy  proceedings;  and 
such  disqualification  will  be  deemed  to  have 
taken  place  where  it  appears  that  a  creditor, 
either  by  fraud,  deceit,  or  unfair  dealing,  has 
brought  about,  or  assisted  in  bringing  about, 
the  commission  of  an  act  of  bankruptcy  by 
the  debtor.  George  M.  West  Co.  r.  Lea, 
(1899)  174  U.  S.  590,  19  S.  Ct.  836,  43  U.  S. 
(L.  ed.)  1098,  2  Am.  Bankr.  Rep.  463;  In  re 
Curtis,  (S.  D.  111.  1899)  91  Fed.  737,  1  Am. 
Bankr.  Rep.  440,  affirmed  (C.  C.  A.  7th  Cir. 
1899)  94  Fed.  630,  2  Am.  Bankr.  Rep.  226; 
In  re  Gutwillig,  (C.  C.  A.  2d  Cir.  1899)  92 
Fed.  337,  f  Am.  Bankr.  Rep.  388 ;  Sinsheimer 
V.  Simonson,  (D.  C.  Ky.  1899)  96  Fed.  679, 
affirmed  (C.  C.  A.  6th  Cir.  1900)  100  Fed. 
426,  3  Am.  Bankr.  Rep.  824;  In  re  Winston, 
(W.  D.  Tenn.  1903)  122  Fed.  187,  10  Am. 
Bankr.  Rep.  171;  Clark  v.  Henne,  (C.  C.  A. 
5th  Cir.  1904)  127  Fed.  288,  11  Am.  Bankr. 
Rep.  583;  Leighton  v,  Kennedy,  (CCA.  1st 
Cir.  1904)  129  Fed.  737,  12  Am.  Bankr.  Rep. 
229;  Lowenstein  f.  Henry  McShane  Mfg.  Qo^ 
(D.  C  Md.  1904)  130  Fed.  1007,  12  Am. 
Bankr.  Rep.  601;  Moulton  i>.  Cobum,  (C  C. 
A.  1st  Cir.  1904)  131  Fed.  201,  12  Am. 
Bankr.  Rep.  553;  In  re  Blount,  (E.  D.  Aik. 
1906)  142  Fed.  263,  16  Am.  Bankr.  Rep.  97; 
In  re  Weiss,  (E.  D.  Pa.  1905)  142  Fed.  279; 
In  re  Lewis  F.  Perry,  etc.,  Co.,  (D.  C  Mass. 
1909)  172  Fed., 745,  22  Am.  Bankr.  Rep.  772; 
Stroheim  v,  Lewis  F.  Perry,  etc.,  Co.,  (C  C. 
A.  1st  Cir.  1910)  176  Fed.  62,  2?  Am.  Bankr. 
Rep.  696. 

Procuring  issuance  of  eosecution.  —  There 
is  no  difference  in  principle  between  inducing 
or  participating  in  an  assignment  and  pro- 
curinff  a  judgment  creditor  to  issue  execu- 
tion ^>r  the  sole  purpose  of  enabling  the  pro- 
curer to  file  a  petition  in  bankruptcy  against 
a  debtor,  who,  if  permitted  to  utilize  his  re- 
sources, could  continue  in  business  and  event- 
ually meet  all  his  obligations.  In  re  Weiss, 
(E.  D.  Pa.  1905)    142  Fed.  279. 

Proceeding  in  state  court,  —  A  creditor  who 
has  instituted  a  proceeding  in  a  state  coort 
for  the  collection  of  his  debt,  on  discoverini? 
that  the  debtor  has  given  a  preference  or 
transferred  his  property,  has  the  right,  at  his 
election,  to  abandon   such  proceedings  sad 
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file  a  petition  in  bankruptcy  against  bis 
debtor  within  four  months.  In  re  Smith, 
(N.  D.  N.  Y.  1910)  176  Fed.  426,  23  Am. 
Bankr.  Rep.  864. 

Creditors  of  an  insolvent  partnership  are 
not  estopped  to  maintain  proceedings  to  have 
the  firm  adjudged  an  involuntary  bankrupt, 
because  of  filing  and  proving  their  claims  in 
a  suit  in  a  state  court,  under  a  state  stat- 
ute, for  winding  up  the  affairs  of  a  bank 
owned  by  the  partnership,  instituted  after  the 
filing  of  the  petition  in  bankruptcy,  where 
the  alleged  act  of  bankruptcy  was  a  convey- 
ance of  property  not  employed  in  the  bank- 
ing business  nor  involved  in  the  state  suit. 
In  re  Salmon,  (W.  D.  Mo.  1906)  143  Fed. 
395,  16  Am.  Bankr.  Rep.  122. 

Having  receivers  appointed.  —  But  where 
creditors  of  a  corporation  intervened  in  a 
suit  against  it  in  a  state  court,  and  assisted 
in  having  receivers  appointed,  and  partici- 
pated in  such  proceedings,  while  large  sums 
were  expended  and  sales  of  property  negoti- 
ated by  the  receivers,  they  are  thereby  es- 
topped to  subsequently  file  a  petition  in  bank- 
ruptcy based  on  the  appointment  of  such  re- 
ceivers as  an  act  of  bankruptcy.  Lowenstein 
r.  Henry  McShane  Mfg.  Co.,  (D.  C.  Md.  1904) 
130  Fed.  1007,  12  Am.  Bankr.  Rep.  601. 

SpUtting  claims.  —  Creditors  who  have 
split  up  claims  for  the  sole  purpose  of  using 
them  in  order  to  make  up  the  required  num- 
ber of  creditors  or  amount  of  indebtedness, 
thereby  disqualify  themselves  as  petitioners 
in  involuntary  proceedings.  Leighton  v.  Ken- 
nedy, (C.  C.  A.  1st  Cir.  1904)  129  Fed.  737, 
12  Am.  Bankr.  Rep.  229;  In  re  Lewis  F. 
Perry,  etc.,  Co.,  <D.  C.  Mass.  1909)  172  Fed. 
745,  22  Am.  Bankr.  Rep.  772;  Stroheim  v. 
Lewis  F.  Perry,  etc.,  Co.,  (C.  C.  A.  1st  Cir. 
1910)  175  Fed.  52,  23  Am.  Bankr.  Rep.  695; 
In  re  Pangbom,  (W.  D.  Mich.  1910)  186  Fed. 
673. 

But  where  there  are  no  objectionable  fea- 
tures connected  with  the  transaction,  claims 
against  a  bankrupt  may  be  purchased  in 
order  to  make  up  the  requisite  number  of 
petitioning  creditors  to  sustain  an  involun- 
tary petition.  In  re  Bevins,  (C.  C.  A.  2d 
Cir.  1908)  165  Fed.  434,  21  Am.  Bankr.  Rep. 
344. 

Thus  it  has  been  held  that  a  creditor  is  not 
disqualified  as  a  petitioner  because  he  ac- 
quired a  claim  by  assignment  after  commis- 
sion of  an  act  of  bankruptcy.  In  re  Lewis 
F.  Perry,  etc.,  Co.,  (D.  C.  Mass.  1909)  172 
Fed.  745,  22  Am.  Bankr.  Rep.  772. 

And,  generally,  where  the  conduct  of  a 
creditor  ia  fair,  and  consistent  with  an  honest 
effort  to  secure  the  payment  of  a  just  indebt- 
edness, he  will  not  be  disqualified  as  a  peti- 
tioner by  the  fact  that  he  advised,  or  aided 
in  fairly  bringing  about,  the  bankruptcy  pro- 
ceeding. In  re  Worcester  County,  (C.  C.  A. 
1st  Cir.  1900)  102  Fed.  808.  4  Am.  Bankr. 
Rep.  496;  In  re  Gillette,  (W.  D.  N.  Y.  1900) 
104  Fed.  769,  5  Am.  Bankr.  Rep.  123;  In  re 
Burlington  Malting  Co.,  (E.  D.  Wis.  1901 )  109 
Fed.  777,  6  Am.  Bankr.  Rep.  369;  In  re 
Brown,  (E.  D.  Mo.  1901)  111  Fed.  979.  7 
Am.  Bankr.  Rep.  102 ;  In  re  Hornstein.  ( N.  D. 
Jf.  Y.  1903)  122  Fed.  266;  Lowenstein  r.  Henry 
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McShane  Mfg.  Co.,  (D.  C.  Md.  1904)  130  Fed. 
1007,  12  Am.  Bankr.  Rep.  601;  Woolford  v. 
Diamond  State  Steel  Co.,  (D.C.Del.  1905)  138 
Fed.  582,  15  Am.  Bankr.  Rep.  31;  In  re  Bill- 
ing, (M.  D.  Ala.  1906)  145  Fed.  395,  17  Am. 
Bankr.  Rep.  80;  In  re  Mertens,  (6th  Cir. 
1906)  147  Fed.  177,  77  C.  C.  A.  473;  In  re 
Bevins,  (C.  C.  A.  2d  Cir.  1908)  165  Fed. 
434,  21  Am.  Bankr.  Rep.  344;  In  re  Smith, 
(N.  D.  N.  Y.  1910)  176  Fed.  426,  23  Am. 
Bankr.  Rep.  864. 

Disqualification  by  participation  in  general 
assignment.  —  A  creditor  who  has  assented 
to  a  general  assignment  for  the  benefit  of 
creditors  is,  as  a  general  rule,  disqualified 
thereby  as  a  petitioner  in  subsequent  invol- 
untary proceedings  in  bankruptcy  against  the 
assignor,  where  an  adjudication  is  sought  on 
the  ground  that  the  assignment  constitutes 
an  act  of  bankruptcy.  In  re  Romanow,  (D. 
C.  Mass.  1899)  92  Fed.  510,  1  Am.  Bankr. 
Rep.  461;  In  re  Miner,  (D.  C.  Mass.  1900) 
104  Fed.  520,  4  Am.  Bankr.  Rep.  710; 
Durham  Paper  Co.  v.  Seaboard  Knitting 
Mills,  (E.  D.  N.  C.  1903)  121  Fed.  179, 
10  Am.  Bankr.  Rep.  29,  diatinguiahing  In 
re  Curtis,  (C.  C.  A.  7th  Cir.  1899)  94  Fed. 
630,  2  Am.  Bankr.  Rep.  226;  Moulton  v.  Co- 
burn,  (C.  C.  A.  1st  Cir.  1904)  131  Fed.  201, 
12  Am.  Bankr.  Rep.  553;  In  re  Lewis  F. 
Perry,  etc.,  Co.,  (D.  C.  Mass.  1909)  172  Fed. 
745,  22  Am.  Bankr.  Rep.  772;  Stroheim  v, 
Lewis  F.  Perry,  etc.,  Co.,  (C.  C.  A.  1st  Cir. 
1910)   175  Fed.  52,  23  Am.  Bankr.  Rep.  695. 

Effect  of  fraud,  or  nonaaaenting  participa- 
tion.—  Creditors  who  are  fraudulently  in- 
duced to  participate  in  a  general  assignment, 
or  whose  participation  therein  cannot  be  said 
to  signify  an  assent  thereto,  are  not  precluded 
from  filing  a  petition  in  involuntary  bank- 
ruptcy against  the  assignor,  or  from  joining 
in  such  a  petition.  In  re  dhirtis,  (C.  C.  A. 
7th  Cir.  1899)  94  Fed.  630,  2  Am.  Bankr. 
Rep.  226;  Durham  Paper  Co.  v.  Seaboard 
Knitting  Mills,  (E.  D.  N.  C.  1903)  121  Fed. 
179,  10  Am.  Bankr.  Rep.  29;  Havs  v.  Wag- 
ner, (C.  C.  A.  6th  Cir.  1907)  1*50  Fed.  533, 
18  Am.  Bankr.  Rep.  163;  Canner  v.  Webster 
Tapper  Co.,  (C.  C.  A.  1st  Cir.  1909)  168 
Fed.  519,  21  Am.  Bankr.  Rep.  872;  In  re 
Lewis  F.  Perry,  etc.,  Co.,  (D.  C.  Mass.  1909) 
172  Fed.  745,  22  Am.  Bankr.  Rep.  772 ;  In  re 
Jacobson,  (D.  C.  Mass.  1909)  181  Fed.  870. 
See  also  In  re  Hirose,  (D.  C.  Hawaii  1904) 
12  Am.  Bankr.  Rep.  154. 

Officer* a  aaaent  aa  individual  doea  not  die- 
qualify  corporation  creditor.  —  The  fact  that 
an  officer  of  a  corporation  creditor  of  a  bank- 
rupt agreed  to  act  as  the  bankrupt's  assignee 
in  his  capacity  as  an  individual  only,  does 
not  estop  the  corporation,  which  was  not  a 
preferred  creditor  under  the  assignment,  from 
joining  in  a  petition  to  have  the  debtor  de- 
clared an  involuntarv  bankrupt.  In  re  Win- 
ston. (W.  D.  Tenn. '1903)  122  Fed.  187,  10 
Am.  Bankr.  Rep.  171. 

ffuhmiaaion  of  claim  to  aaaignee  for  com' 
pariaon.  —  Creditors  are  not  estopped  to 
maintain  a  petition  on  the  ground  of  their 
having  participated  in  proceedings  under  an 
assignment,  where  they  submitted  to  the  as- 
signee, at  his  request,  unverified  statement^ 
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of  their  claims,  merely  for  the  purpose  of 
enabling  bim  to  compare  the  same  with  the 
entries  in  the  insolvent's  books.  Simonson 
V,  Sinsheimer,  (G.  C.  A.  6th  Cir.  1900)  100 
Fed.  426,  3  Am.  Bankr.  Rep.  824. 

Partioipation  for  purpose  of  aiiiicking  as- 
signment,  —  A  creditor  who  goes  into  the 
state  court  for  the  purpose  of  attacking  as 
fraudulent  certain  alleged  preferences  in  a 
general  assignment,  does  not  thereby  waive 
his  right  to  file  a  petition  in  involuntary 
bankruptcy  against  the  assignor.  Leidigh 
Carriage  Go.  v.  Stengel,  (C.  C.  A.  6th  Cir. 
1899)  95  Fed.  637,  2  Am.  Bankr.  Rep.  385. 

Delay  in  inatituiing  hatdcruptcy  proceed- 
ings,—  Nor  are  creditors  estopped  from 
maintaining  a  petition  because,  having  knowl- 
edge of  an  assignment  and  of  the  acU  of  the 
assignee  thereunder,  they  delayed  instituting 
proceedings  in  bankruptcy  for  about  two 
months.  Simonson  v.  Sinsheimer,  <G.  C.  A. 
6th  Gir.  1900)  100  Fed.  426,  3  Am.  Bankr. 
Rep.  824. 

IL  FOBM,    AYEBlOUfTS,    AND    AMXNDMKlfT   OF 

Petition. 

Form.  —  Petitions  in  bankruptcy  should  be 
made  out  in  accordance  with  the  forms  and 
general  orders  in  bankruptcy  prescribed  by 
the  Supreme  Court.  Afahoney  t?.  Ward,  (E. 
D.  N.  C.  1900)  100  Fed.  278,  3  Am.  Bankr. 
Rep.  770;  Westall  v.  Averv,  (C.  C.  A.  4th 
Cir.  1909)  171  Fed.  626,  22* Am.  Bankr.  Rep. 
673.  See  also  Matter  of  Wing  Yick  Co.,  (D. 
C.  Hawaii  1905)  13  Am.  Bankr.  Rep.  757; 
Matter  of  Gorman,  (D.  G.  Hawaii  1906)  15 
Am.  Bankr.  Rep.  687. 

Prayer  for  intervention  in  earlier  proceed- 
ing.—  Where  an  involuntary  bankruptcy 
petition  was  in  fact  an  original  petition,  it 
will  not  be  deprived  of  its  status  as  such  by 
the  fact  that  it  contained  a  prayer  of  the 
petitioner  to  intervene  in  earlier  proceedings 
as  a  cautionary  measure,  in  order  that  the 
petitioner  might  be  represented  in  the  pro- 
ceedings on  the  earlier  petition  for  the  ad- 
ministration and  preservation  of  the  estate. 
In  re  Haff,  (2d  Cir.  1905)  136  Fed.  78,  68 
C.  C.  A.  646,  13  Am.  Bankr.  Rep.  362. 

Assignee  under  general  assignment  caosot 
be  joined  with  bankrupt.  —  The  statute  con- 
tains no  specific  provision  authorizing  any 
third  person  to  be  joined  as  a  party  to  a 
petition  in  involuntary  bankruptcy;  and, 
even  conceding  that  a  general  assignee  of  the 
alleged  bankrupt  is  a  proper  party,  it  can 
only  be  for  the  purpose  of  enabling  him  to 
contest  the  adjudication,  the  result  of  which 
might  be  to  prejudice  his  rights  as  assignee. 
He  cannot,  by  being  so  joined,  be  thus 
brought  into  the  case  for  the  purposes  of  all 
future  inquiries  and  determinations  made 
during  the  administration  of  the  estate.  '  Sin- 
sheimer V.  Simonson,  (C.  C.  A.  6th  Cir. 
1901)  107  Fed.  898,  6  Am.  Bankr.  Rep.  537. 

Averment  of  facts.  —  All  jurisdictional 
facts  must  affirmatively  and  distinctly  ap- 
pear in  the  petition;  and  all  issuable  facts 
should  be  set  out  clearly  and  with  reasonable 
certainty.  In  re  Cliffe,  (E.  D.  Pa.  1899)  94 
Fed.  354;  2  Am.  Bankr.  Rep.  317;  In  re  Rome 


Planing  Mill,  (N.  D.  N.  T.  1899)  96  Fed. 
812,  3  Am.  Bankr.  Rep.  124;  In  re  Nelson, 
<W.  D.  Wis.  1899)  98  Fed.  76,  2  Am.  Bankr. 
Rep.  556;  In  re  Plotke,  (7th  Cir.  1900)  104 
Fed.  964,  44  C.  C.  A.  282,  5  Am.  Bankr.  Rq». 
171;  In  re  Bellah,  (D.  C.  Del.  1902)  116 
Fed.  69,  8  Am.  Bankr.  Rep.  310;  In  re  Vast- 
binder,  (M.  D.  Pa.  1903)  126  Fed.  417,  11 
Am.  Bankr.  Rep.  121;  Clark  v.  Henne,  (C. 
C.  A.  5th  Cir.  1904)  127  Fed.  288,  11  Am. 
Bankr.  Rep.  580;  In  re  Mero,  (D.  C.  Conn. 
1904)  128  Fed.  630,  12  Am.  Bankr.  Rep.  171; 
In  re  Vetterman,  (D.  C.  N.  H.  1905)  135 
Fed.  443,  14  Am.  Bankr.  Rep.  245;  In  re 
Hark,  (E.  D.  Pa.  1905)  135  Fed.  603,  14  Am. 
Bankr.  Rep.  400;  In  re  Flint  Hill  Stone, 
etc.,  Co.,  (N.  D.  N.  Y.  1907)  149  Fed.  1007. 
18  Am.  Bankr.  Rep.  83 ;  Hoffschlaeger  Co.  v. 
Young  Nap,  (D.  C.  Hawaii  1904)  12  Am. 
Bankr.  Rep.  510. 

Time  of  objecting  for  insufficienoy.  —  After 
verdict  or  judgment  an  objection  that  the 
petition  fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  is  tenable  only  when 
the  pleading  fails  to  allege  the  substance  or 
foundation  of  a  cause  of  action ;  and  the  peti- 
tion is  impregnable  to  attack  because  it  is 
otherwise  defective,  informal,  indefinite,  or 
incomplete,  even  thouffh  it  was  demurrable 
before  answer  or  judgment.  In  re  Belle 
Fourche  First  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1907)  152  Fed.  64,  18  Am.  Bankr.  Rep.  266. 

Averment  ai  to  amenability  of  debtor. — 
A  petitioner  in  involuntary  bankruptcy  must 
show  that  the  defendant  is  not  within  one 
of  the  classes  excepted  from  the  operation  of 
the  Act,  either  by  a  negative  averment  to 
that  effect  or  by  a  direct  averment  of  his 
principal  business.  In  re  Columbia  Real- 
Estate  Co.,  (D.  C.  Ind.  1900)  101  Fed.  965. 
4  Am.  Bankr.  Rep.  411;  /n  re  Taylor,  (C.  C. 
A.  7th  Cir.  1900)  102  Fed.  728,  4  Am.  Bankr. 
Rep.  515;  JnreElmira  Steel  Co.,  (N.  D.N.Y. 
1901)  109  Fed.  456,  5  Am.  Bankr.  Rep.  484; 
Green  River  Deposit  Bank  v.  Craig,  (W.  D. 
Ky.  1901)  110  Fed.  137,  6  Am.  Bankr.  Rep. 
381;  In  re  Bellah,  (D.  C.  Del.  1902)  116  Fed. 
69,  8  Am.  Bankr.  Rep.  310;  Beach  v.  Macon 
Grocery  Co.,  (C.  C.  A.  6th  Cir.  1903)  120 
Fed.  736,  9  Am.  Bankr.  Rep.  762;  In  re  Mero, 
(D.  C.  Conn.  1904)  128  Fed.  630,  12  Am. 
Bankr.  Rep.  171;  Callison  v.  Brake,  (C.  C. 
A.  5th  Cir.  1904)  129  Fed.  196,  11  Am.  Bankr. 
Rep.  797;  In  re  Brett,  (D.  C.  N.  J.  1904) 
130  Fed.  981,  12  Am.  Bankr.  Rep.  492;  Wool- 
ford  V.  Diamond  State  Steel  Co.,  (D.  C.  Del. 
1905)  138  Fed.  582,  15  Am.  Bankr.  Rep.  33; 
In  re  Callison,  (S.  D.  Fla.  1903)  130  Fed. 
987,  12  Am.  Bankr.  Rep.  344;  In  re  Blum- 
berg,  (E.  D.  Pa.  1904)  133  Fed.  845.  13  Am. 
Bankr.  Rep.  343;  In  re  White,  (E.  D.  Pa. 
1905)  135  Fed.  199,  14  Am.  Bankr.  Rep. 
241;  Rise  17.  Bordner,  (hi,  D.  Pa.  1905)  140 
Fed.  566,  15  Am.  Bankr.  Rep.  297;  Edelsteb 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1906)  149  Fed. 
636,  17  Am.  Bankr.  Rep.  649 ;  Matter  of  Lev- 
ingston,  (D.  C.  Hawaii  1905)  13  Am.  Bankr. 
Rep.  357;  In  re  Lackow,  (E.  D.  Pa.  1905)  16 
Am.  Bankr.  Rep.  826. 

Thus  it  is  necessary  to  aver,  in  a  petitioD 
for  involuntary  bankruptcy,  that  the  alleged 
bankrupt  is  not  a  wage  earner,  nor  engsged 
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chiefly  in  farming  or  the  tillage  of  the  toil, 
unleae  the  other  averments  sufficiently  ex- 
clude the  fact  of  such  occupation.  In  re  Bel- 
lah,  (D.  C.  Del.  1902)  116  Fed.  69,  8  Am. 
Bankr.  Rep.  310;  Matter  of  Levingston,   (D. 

C.  Hawaii  1905)   13  Am.  Bankr.  Rep.  367. 
Petition  auhject  to  demurrer.  —  A  petition 

in  involuntary  bankruptcy  which  does  not 
show  the  business  of  the  defendant,  or  that 
he  does  not  come  within  the  excepted  classes, 
is  subject  to  demurrer  on  such  grounds.  In  re 
Taylor,  (C.  C.  A.  7th  Cir.  1900)  102  Fed.  728, 
4  Am.  Bankr.  Rep.  516. 

Number  of  creators  and  amovnt  of  claima. 
—  A  petition  in  involuntary  bankruptcy  pro- 
ceedings must  aver  the  existence  of  the  num- 
ber of  creditors,  and  the  amount  of  claims, 
necessary  to  warrant  the  filing  of  such  peti- 
tion. In  re  Tirre,  (S.  D.  N.  Y.  1899)  95 
Fed.  425,  2  Am.  Bankr.  Rep.  493 ;  In  re  Blair, 
(S.  D.  N.  Y.  1900)  99  Fed.  76,  3  Am.  Bankr. 
Rep.  588;  In  re  Mason,  (W.  D.  N.  C.  1900) 
99  Fed.  256,  3  Am.  Bankr.  Rep.  699;  In  re 
Roeers  Milling  Co.,  <W.  D.  Ark.  1900)  102 
Fed.  687,  4  Am.  Bankr.  Rep.  540;  In  re  Gil- 
lette, (W.  D.  N.  Y.  1900)  104  Fed.  769,  5  Am. 
Bankr.  Rep.  119;  In  re  Plotke,  (C.  C.  A.  7th 
Cir.  1900)  104  Fed.  964,  5  Am.  Bankr.  Rep. 
175;  In  re  Mammouth  Pine  Lumber  Co.,  (W. 

D.  Ark.  1901)  109  Fed.  308,  6  Am.  Bankr. 
Rep.  84;  In  re  Brown,  (E.  D.  Mo.  1901)  111 
Fed.  979,  7  Am.  Bankr.  Rep.  102 ;  In  re  Inde- 
pendent Thread  Co.,  (D.  C.  N.  J.  1902)  113 
Fed.  998,  7  Am.  Bankr.  Rep.  704;  In  re  Stein, 
(E.  D.  Pa.  1904)  130  Fed.  377,  12  Am. 
Bankr.  Rep.  364;  Moulton  v.  Coburn,  (C.  C. 
A.  Ist  Cir.  1904)  131  Fed.  201,  12  Am.  Bankr. 
Rep.  553;  In  re  White,  (E.  D.  Pa.  1905)  136 
Fed.  199,  14  Ain.  Bankr.  Rep.  241;  In  re 
Plymouth  Cordage  Co.,  (C.  C.  A.  8th  Cir. 
1905)  135  Fed.  1000,  13  Am.  Bankr.  Rep. 
666;  In  re  Tribelhom.  (C.  C.  A.  2d  Cir.  1905) 
137  Fed.  3,  14  Am.  Bankr.  Rep.  492;  In  re 
Lackow,  (E.  D.  Pa.  1905)  140  Fed.  673,  14 
Am.  Bankr.  Rep.  514;  C.  C.  Taft  Co.  r.  Cen- 
tury Sav.  Bank,  (C.  C.  A.  8th  Cir.  1905)  141 
Fed.  369,  15  Am.  Bankr.  Rep.  594;  In  re 
Blount,  (E.  D.  Ark.  1906)  142  Fed.  263,  16 
Am.  Bankr.  Rep.  97;  In  re  Hughes,  (S.  D. 
N.  Y.  1910)  183  Fed.  872;  In  re  Norcross, 
(W.  D.  Mo.  1899)  1  Am.  Bankr.  Rep.  645; 
In  re  Cain,  <N.  D.  III.  1899)  2  Am.  Bankr. 
Rep.  378. 

The  actual  amount  due  to  petitioners  ie 
imm^iterial,  providing  they  are  creditors  to 
an  extent  sufficient  to  satisfy  the  Act.  In  re 
Hughes.  (S.  D.  N.  Y.  1910)   183  Fed.  872. 

Where  a  petition  shows  on  its  face  a  suffi- 
cient petitioning  creditor,  and  there  is  es- 
tablished upon  the  trial  a  sufficient  petition- 
ing creditor,  the  absence  of  a  statement  of 
amount  in  the  petition  may  be  disregarded. 
In  re  Pangbom,  (W.  D.  Mich.  1910)  185  Fed. 
673. 

To  entitle  less  than  three  creditors  to  mainr 
tain  a  petition  in  involuntary  bankruptcy,  it 
must  appear  that  there  were  less  than  twelve 
creditors  at  the  date  of  the  filing' of  the  peti- 
tion. Moulton  V.  Coburn,  (C.  C.  A.  1st  Cir. 
1904)  131  Fed.  201,  12  Am.  Bankr.  Rep.  553. 

The  statutory  right  of  a  single  creditor  to 
h^ve  his  debtor  adjudged  a  bankrupt  exists 


only  under  special  circumstances,  namely, 
that  his  claim  shall  be  sufficient  in  amount, 
and  that  all  of  the  creditors  shall  be  less  than 
twelve.    Moulton  v.  Coburn,  (C.  C.  A.  1st  Cir. 

1904)  131  Fed.  201,  12  Am.  Bankr.  Rep.  553. 
Time  to  ascertain  number  of  creditors  and 

amount  of  claims.  —  The  time  of  the  adjudi- 
cation in  bankruptcy,  and  not  the  time  of  the 
institution  of  the  proceedings,  is  the  time  to 
test  the  sufficiency  of  the  number  of  the  peti- 
tioning creditors,  and  of  the  amount  of  their 
claims,  to  warrant  the  adjudication.  In  re 
Plymouth  Cordage  Co.,    (C.  C.  A.  8th  Cir. 

1905)  135  Fed.  1000,  13  Am.  Bankr.  Rep. 
665. 

Preferred  creditors  counted.  —  Since  the 
claims  of  preferred  creditors  are  provable 
debts  on  surrender  or  recovery  of  the  prefer- 
ence, they  must  be  taken  into  account  in  de- 
termining the  amount  of  indebtedness.  In  re 
Tirre,  (S.  D.  N.  Y.  1899)  96  Fed.  425;  In  re 
/McMurtrey,  (W.  D.  Tex.  1905)  142  Fed.  863, 
15  Am.  Bankr.  Rep.  427;  In  re  Jaoobson,  (D. 
C.  Mass.  1909)  181  Fed.  870. 

Debtor  cannot  evade  statute  by  transfer,  — 
An  insolvent  having  more  than  twelve  cred- 
itors cannot  defeat  bankruptcy  proceedings 
against  him  by  transferring  his  property  for 
the  benefit  of  some  of  his  creditors,  leaving 
less  than  three  unprovided  for,  but  leaving 
them  to  be  counted  so  that  those  remaining 
will  be  insufficient  in  number  to  maintain  a 
petition  in  bankruptcy.  In  re  Blount,  (E.  D. 
Ark.  1906)  142  Fed.  263,  16  Am.  Bankr.  Rep. 
97.  See  also  In  re  Jaoobson,  (D.  C.  Mass. 
1909)   181  Fed.  870. 

Averment  of  commiasion  of  act  of  bank- 
ruptcy.—  The  petition  must  allege  the  com- 
mission of  an  act  of  bankruptcy  by  the 
debtor ;  and  such  averment  must  be  supported 
by  such  allegations  of  fact  as  are  essential  to 
bring  the  proceeding  within  the  language  of 
the  statute.  Davis  v.  Stevens,  (D.  C.  S.  D. 
1900)  104  Fed.  235,  4  Am.  Bankr.  Rep.  763; 
In  re  Ewing,  (C.  C.  A.  2d  Cir.  1902)  115  Fed. 
707,  8  Am.  Bankr.  Rep.  269;  Bradley  Timber 
Co.  V.  White,  (C.  C.  A.  6th  Cir.  1903)  121 
Fed.  779,  10  Am.  Bankr.  Rep.  329;  In  re 
Nusbaum,  (N.  D.  N.  Y.  1907)  152  Fed.  836, 
18  Am.  Bankr.  Rep.  598.  See  also  Seaboard 
Steel  Casting  Co.  v.  William  R.  Trigg  Co., 
(E.  D.  Va.  1903)  124  Fed.  75,  10  Am.  Bankr. 
Rep.  594;  In  re  Vetterman,  (D.  C.  N.  H. 
1905)  136  Fed.  443,  14  Am.  Bankr.  Rep.  245. 
And  see  generally  the  annotation  under  the 
several  subdivisions  of  section  3a,  supra,  p. 
481,  as  to  what  constitutes  acts  of  bank- 
ruptcy, and  the  constituent  elements  thereof. 

May  allege  several  acts  of  bankruptcy. — 
A  petition  is  not  objectionable  for  the  joinder 
of  several  act&  of  bankruprtcy  which  are 
known  to  the  creditors,  and  which  were  com- 
mitted by  the  insolvent  within  four  months 
prior  to  the  filing  of  the  petition.  Bradley 
Timber  Co.  v.  White,  (C.  C.  A.  5th  Cir.  1903) 
121  Fed.  779,  10  Am.  Bankr.  Rep.  329;  In  re 
Nusbaum,  (N.  D.  N.  Y.  1907)  152  Fed.  835, 
18  Am.  Bankr.  Rep.  598. 

Sufficiency  of  averment.  —  An  allegation  of 
the  commission  of  an  act  of  bankruptcy  in  a 
creditors'  petition  should  state  the  specific 
fact  relied  on,  with  time,  place,  and  circum- 
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Btanoes.  so  that  the  alleged  bankrupt  may  be 
distinctly  apprised  of  what  he  is  required  to 
answer.  Therefore  an  allegation  that  the 
defendant  committed  various  and  sundry  acts 
of  bankruptcy  by  paying  several  of  his  cred- 
itors various  sums  of  money  while  insolvent, 
with  intent  to  give  preferences,  without  stat- 
ing the  names  of  the  creditors  or  the  sums 
so  paid,  Is  wholly  insuflftsient.  Clark  f. 
Henne,  (G.  0.  A.  6th  Cir.  1904)  127  Fed. 
288,  11  Am.  Bankr.  Rep.  683. 

Petitioning  creditors  are  bound  to  as  full 
a  disclosure  in  their  petition  in  respect  to  the 
acts  of  bankruptcy  charged  as  their  informa- 
tion enables  them  to  make,  supplemented  by 
an  explanation  of  its  lack  of  completeness,  so 
far  as  it  may  be  thus  lacking,  and  their  case 
must  rest  on  something  more  than  rumor  or 
vague  hearsay  or  mere  suspicion.  In  re 
Blumberg,  <E.  D.  Pa.  1904)  133  Fed.  846,  13 
Am.  Bai^r.  Rep.  343. 

Language  of  Act  insuf/ioient.  —  Allegations 
of  acts  of  bankruptcy,  in  an  involuntary  peti- 
tion, in  the  language  of  the  Act,  without  set- 
ting forth  any  other  facts  or  circumstances, 
are  usually  insufficient.  In  re  Hark,  (E.  D. 
Pa.  1905)  136  Fed.  603,  14  Am.  Bankr.  Rep. 
400. 

Averment  of  intent.  —  A  petition  alleging 
payments  to  a  creditor  while  insolvent  as  an 
act  of  bankruptcy  is  demurrable,  unless  it 
further  avers  that  such  payments  were  made 
with  intent  to  prefer  such  creditor  over  the 
other  creditors.  In  re  Ewing,  (C.  G.  A.  2d 
Gir.  1902)  116  Fed.  707,  8  Am.  Bankr.  Rep. 
269. 

But,  since  the  amendment  of  1910,  it  seems 
that  the  averment  should  be  as  to  a  reason- 
able cause  to  believe  that  the  transaction 
would  effect  a  preference.  See  section  606, 
infra,  p.  739. 

An  averment  that,  "while  insolvent,  the 
debtors  transferred  portions  of  their  property 
to  one  or  more  of  their  creditors,  with  intent 
to  prefer  such  creditors  over  their  other  cred- 
itors," has  been  held  to  be  insufficient  because 
of  the  failure  to  specifically  state  the  par- 
ticulars of  such  transfer,  by  describing  the 
property  transferred,  and  when  and  to  whom 
the  same  was  made.  Gonway  v,  German,  (G. 
C.  A.  4th  Gir.  1908)  166  Fed.  67,  21  Am. 
Bankr.  Rep.  677. 

Fraudulent  concealment  may  be  shown  as 
well  by  circumstantial  as  by  direct  evidence, 
and  where  the  evidence  is  wholly  circumstan- 
tial it  is  impossible,  and  therefore  unneces- 
sary, to  aver  in  the  petition  the  precise  de- 
tails of  the  act  of  concealment.  In  re  Bellah, 
(D.  G.  Del.  1902)  116  Fed.  69,  8  Am.  Bankr. 
Rep.  310;  In  re  Mero,  (D.  G.  Gonn.  1904) 
128  Fed.  630,  12  Am.  Bankr.  Rep.  171. 

Preferential  payments.  —  A  petition  in  in- 
voluntary bankruptcy,  which  alleges  as  an 
act  of  bankruptcy  preferential  payments  made 
by  the  bankrupt  to  certain  creditors  within 
four  months  and  while  insolvent,  should  set 
out  the  names  of  the  creditors  to  whom  such 
payments  were  made,  if  known;  but  if  the 
petitioners  do  not  know  their  names  the  peti- 
tion is  good,  although  it  may  only  aver  in 
general  terms  that  the  payments  were  made, 
lidding  a  sufficient  reason  why  a  more  specifio 


allegation  is  not  possible.  In  re  Lackow,  (E. 
D.  Pa.  1906)  140  Fed.  573,  14  Am.  Bankr. 
Rep.  514. 

Unnecessary  averments.  —  Only  the  ooo- 
stituent  elements  of  the  act  charged  need  be 
alleged;  thus,  where  insolvency  is  not  essen- 
tial to  the  commission  of  an  act  of  bank- 
ruptcy, it  need  not  be  averred  in  the  petition; 
and  if  averred,  it  need  not  be  proved.  See 
George  M.  West  Go.  v.  Lea,  (1899)  174  U.  S. 
690,  19  S.  Gt.  836,  43  U.  S.  (L.  ed.)  1098,  2 
Am.  Bankr.  Rep.  463. 

Amendment  of  petition.  —  Under  its  gcs- 
eral   powers,  the  court  of  bankruptcy  may 
permit  the  amendment  of  involuntary  peti- 
tions in  bankruptcy,  to  the  same  extent  ss 
amendments  of  pleadings  are  allowed  in  other 
proceedings;    and    such    amendments,    when 
allowed,  relate  back  to  the  filing  of  the  origi- 
nal petition.    Armstrong  t?.  Fernandez,  (1908) 
208  U.  S.  324,  28  S.  Gt.  419,  52  U.  S.  (L.  ed.) 
514,   19  Am.  Bankr.  Rep.  746;  In  re  Ogles. 
(W.    D.    Tenn.    1899)    93    Fed.   426,    1    Am. 
Bankr.  Rep.   671;   In  re  Gliffe,    (E.    D.   Pa. 
1899)   94  Fed.  354,  2  Am.  Bankr.  Rep.  317; 
In  re  Hartman,    (N.   D.   la.   1899)    96   Fed. 
593;  In  re  Nelson,  (W.  D.  Wis.  1899)  98  Fed. 
76,  2  Am.  Bankr.  Rep.  656;  In  re  Maekev, 
(D.  G.  Del.  1901)  110  Fed.  356,  6  Am.  Bankr. 
Rep.  677;  In  re  Beerman,  (N.  D.  Ga.  1901) 
112  Fed.  662,  7  Am.  Bankr.  Rep.  434;  In  re 
Bellah,  (D.  G.  Del.  1902)   116  Fed.  69,  8  Am. 
Bankr.  Rep.  310;  In  re  Mercur,  (G.  C.  A.  3d 
Gir.  1903)    122  Fed.  384,  10  Am.  Bankr.  Rep. 
505,    (E.   D.  Pa.    1899)    2  Am.   Bankr.  Rep. 
626;  Beach  t'.  Macon  Grocery  Go.,  (C.  G.  A 
5th  Gir.  1903)    126  Fed.  736,  9  Am.  Bankr. 
Rep.  762;  In  re  Vastbinder,  (M.  D.  Pa.  1903) 
126  Fed.  417,  11  Am.  Bankr.  Rep.  118;  In  re 
Mero,   (D.  G.  Gonn.  1904)    128  Fed.  630,  12 
Am.  Bankr.  Rep.  171 ;  In  re  Riggs  Restaurant 
Go.,  (G.  G.  A.  2d  Gir.  1904)   130  Fed.  691,  11 
Am.  Bankr.  Rep.  608;  In  re  Blumberg,   (E. 
D.  Pa.   1904)    133  Fed.  845,  13  Am.  Bankr. 
Rep.  343;  In  re  White,  (E.  D.  Pa.  1905)  135 
Fed.   200,    14  Am.   Bankr.   Rep.   241;    In  rt 
Shoesmith,  (G.  G.  A.  7th  Gir.  1905)   135  Fed. 
684,  13  Am.  Bankr.  Rep.  646;  In  re  Plymouth 
Gordage  Go.,    (G.  G.  A.  8th  Gir.   1905)    135 
Fed.   1000,   13  Am.  Bankr.  Rep.  665;  In  rt 
Haff,  (G.  G.  A.  2d  Cir.  1905)   136  Fed.  78,  13 
Am.  Bankr.  Rep.  362;  Wilder  v.  Watts,  (D. 
G.  S.  G.  1905)    138  Fed.  426,  16  Am.  Bankr. 
Rep.   57;   Woolford  v.  Diamond   State  Steel 
Co.,   (D.  G.  Del.  1905)   138  Fed.  582,  15  Am. 
Bankr.  Rep.  31 ;  Ghicago  Motor  Vehicle  CJo,  c. 
American  Oak  Leather  Co.,   (7th  Gir.  1905) 
141  Fed.  518,  72  C.  G.  A.  576,  16  Am.  Bankr. 
Rep.  804;  In  re  Hark,   (E.  D.  Pa.  1905)  142 
Fed.  279;  Gleason  r.  Smith,  (C.  G.  A.  3d  Cir. 
1906)   145  Fed.  895,  16  Am.  Bankr.  Rep.  602: 
In  re  Pure  Milk  Co.,   (S.  D.  Ala,  1907)   154 
Fed.   682,    18   Am.    Bankr.   Rep.    735;  In  re 
Crenshaw,  (S.  D.  Ala.  1907)  156  Fed.  638,  IS 
Am.  Bankr.  Rep.  502;  In  re  Hammond.  (E. 
D.  N.  Y.  1908)   163  Fed.  548,  20  Am.  Bankr. 
Rep.  776;  Gonway  v.  Gierman,  (G.  C.  A.  4tli 
Cir.  1908)    166  Fed.  67,  21  Am.  Bankr.  Rep, 
677;  Rvan  r.  Hendricks,   (G.  G.  A,  7th  Cir. 
1908)   166  Fed.  94.  21  Am.  Bankr.  Rep.  670; 
Iowa  First  State  Bank  t*.  Haswell,  (C.  C.  A. 
8th  Cir    1909)   174  Fed.  209,  23  Am.  Bankr, 
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Rep.  330;  Millan  r.  Exchange  Bank,  (C.  C. 
A.  4th  Cir.  1010)  183  Fed.  763. 

'While  rule  11  of  the  general  orders  in  "bank- 
ruptcy deals  with  amendments  to  a  petition 
and  schedules,  it  was  not  intended  to  abrogate 
or  restrict  the  court's  general  power  of  amend- 
ment in  other  respects.  In  re  Bellah,  (D.  C. 
Del.  1902)  116  Fed.  69,  8  Am.  Bankr.  Rep. 
310. 

Amendment  of  statement  of  facts.  —  Thus 
a  petition  in  involuntary  bankruptcy  may  be 
amended  to  set  forth  more  fully  and  clearly 
the  facts  which  show  that  an  adjudication 
should  be  made.  Ryan  v,  Hendricks,  (C.  C. 
A.  7th  Cir.  1908)  166  Fed.  94,  21  Am.  Bankr. 
Rep.  670. 

Amendment  to  show  claims  of  petitioners. 
—  And  a  petition  may  be  amended  to  describe 
more  fully  and  in  detail  the  claims  of  the 
petitioners,  if  deemed  insufficient  in  that 
respect.  Conway  i?.  German,  (C.  C.  A.  4th 
Cir.  1908)  166  Fed.  67,  21  Am.  Bankr.  Rep. 
577. 

Amendmeat  to  correct  name.  —  So,  also,  the 
court  may  permit  the  amendment  of  an  in- 
voluntary petition,  correcting  the  nanve  of  the 
alleged  bankrupt.  Gleason  v.  Smith,  (C.  C. 
A.  3d  Cir.  1906)  146  Fed.  895,  16  Am.  Bankr. 
Rep.  602. 

Amended  petition  cannot  he  converted  into 
an  original.  —  An  amended  petition  in  bank- 
ruptcy executed  as  such  by  a  creditor  to  be 
filed  in  proceedings  previously  instituted, 
cannot,  after  such  execution,  and  after  the 
proceedings  have  been  dismissed  by  the  court, 
be  converted  into  an  original  petition  by 
striking  out  the  word  "  amended,"  and  be 
made  the  basis  of  a  new  and  independent  pro- 
ceeding; and  where  it  has  been  so  filed  it  will 
be  dismissed  on  the  facts  being  made  to  ap- 
pear to  the  court.  In  re  Hyde,  etc.,  Mfg.  Co., 
(E.  D.  N.  Y.  1900)  103  Fed.  617,  4  Am. 
Bankr.  Rep.  602. 

Amendmeat  of  fatal  defects.  —  Where  the 
petition  is  fatally  defective,  an  amendment 
thereof  will  not  be  allowed,  unless  the  cause 
of  the  error  in  the  original  petition  is  shown, 
as  required  by  general  order  in  bankruptcy 
No.  11.  White  v.  Bradley  Timber  Co.,  (S.  D. 
Ala.  1902)  116  Fed.  768,  8  Am.  Bankr.  Rep. 
671;  Wilder  v.  Watts,  (D.  C.  S.  C.  1906)  138 
Fed.  426,  15  Am.  Bankr.  Rep.  57;  Woolford 
V.  Diamond  State  Steel  Co.,  (D.  C.  Del.  1905) 
138  Fed.  682,  15  Am.  Bankr.  Rep.  31 ;  In  re 
Portner,  (E.  D.  Pa.  1907)  149  Fed.  799,  18 
Am.  Bankr.  Rep.  89 ;  In  re  Pure  Milk  Co.,  ( S. 
D.  Ala.  1907)  154  Fed.  682,  18  Am.  Bankr. 
Rep.  735.  See  also  In  re  Sears,  (C.  C.  A. 
2d  Cir.  1902)  117  Fed.  294,  8  Am.  Bankr. 
Rep.  713. 

Jurisdictional  defects.  —  Where  a  sufficient 
cause  therefor  is  shown  the  federal-  courts 
have  power  to  permit  amendments  of  plead- 
ings by  the  insertion  or  correction  of  jurisdic- 
tional as  well  as  other  averments.  In  re 
Blair,  (S.  D.  N.  Y.  1900)  99  Frd.  76.  3  Am. 
Bankr.  Rep.  588;  In  re  Plymouth  Cordage 
Co.,  (C.  C.  A.  8th  Cir.  1905)  135  Fed.  1000, 
13  Am.  Bankr.  Rep.  665;  In  re  Hammond, 
(E.  D.  N.  Y.  1908)  163  Fed.  548,  20  Am. 
Bankr.  Rep.  776. 

And  it  has  been  held  that  jurisdictional 


defects  in  bankruptcy  proceedings  should  be 
considered  by  the  court,  even  though  called 
to  its  attention  by  creditors  having  no  stand- 
ing  to  contest  the  adjudication  on  its  merits. 
In  re  New  York  Tunnel  Co.,  (C.  C.  A.  2d 
Cir.  1908)  166  Fed.  284,  21  Am.  Bankr.  Rep. 
531. 

But  leave  to  amend  should  not  be  granted 
where  the  effect  will  be  to  withdraw  the  ad- 
ministration of  the  property  from  the  Circuit 
Court,  unless  for  cogent  reasons.  Woolford 
V.  Diamond  State  Steel  Co.,  (D.  C.  Del.  1905) 
138  Fed.  582,  15  Am.  Bankr.  Rep.  31. 

Amendment  of  allegation  as  to  act  of  bank- 
ruptcy.—  The  averments  as  to  the  acts  of 
bankruptcy  charged  in  the  petition  may  be 
amended  so  as  to  cure  any  defect  therein.  In 
re  Laughlin,  (N.  D.  la.  1899)  96  Fed.  689,  3 
Am,  Bankr.  Rep.  1;  In  re  Hark,  (E.  D.  Pa. 
1905)  142  Fed.  279;  Iowa  First  State  Bank 
V.  Haswell,  (C.  C.  A.  8th  Cir.  1909)  174  Fed. 
209,  23  Am.  Bankr.  Rep.  330. 

Additional  acts  of  bankruptcy  may  also,  in 
the  discretion  of  the  court,  be  inserted  by 
amendment.  In  re  Mercur,  (E.  D.  Pa.  1899) 
96  Fed.  634,  2  Am.  Bankr.  Rep.  626;  In  re 
Lange,  (S.  D.  N.  Y.  1899)  97  Fed.  197,  3  Am. 
Bankr.  Rep.  231 ;  In  re  Miller,  ( W.  D.  N.  Y. 
1900)  104  Fed.  764;  In  re  Nuabaum,  (N.  D. 
N.  Y.  1907)  152  Fed.  835,  18  Am.  Bankr.  Rep. 
698;  Pittsburgh  Laundry  Supply  Co.  v.  Im- 
perial Laundry  Co.,  (C.  C.  A.  3d  Cir.  1907) 
154  Fed.  66^,  18  Am.  Bankr.  Rep.  756;  In  re 
Cleary,  (E.  D.  Pa.  1910)   179  Fed.  990. 

But  where  a  proposed  amendment  to  an  in- 
voluntary bankruptcy  petition  seeks  to  plead 
alleged  acts  of  bankruptcy  occurring  subse- 
quently to  those  stated  in  the  original  peti- 
tion, which  must  have  been  known  to  some  of 
the  original  petitioners  at  the  time  such 
original  petition  was  filed,  and  the  alleged 
amendment  is  not  served  on  the  bankrupt, 
and  no  excuse  is  offered  why  the  acts  sousht 
to  be  so  pleaded  were  omitted  from  the  origi- 
nal petition,  leave  to  file  such  amendment 
will  be  denied.  Wilder  v.  Watts,  (D.  C.  S.  C. 
1905)    138  Fed.  426,  15  Am.  Bankr.  Rep.  67. 

It  has  also  been  held  that  the  original 
bankruptcy  petition  cannot  be  amended  by 
setting  out  acts  of  bankruptcy  not  therein 
referred  to,  and  occurring  more  than  four 
months  before  the  application  for  an  order 
allowing  the  amendment.  In  re  Haff,  (2d 
Cir.  1906)  136  Fed.  78,  68  C.  C.  A.  646, 
13  Am.  Bankr.  Rep.  362;  In  re  Pure  Milk 
Co.,  (S.  D.  Ala.  1907)  154  Fed.  682,  18  Am. 
Bankr.  Rep.  735;  Walker  v.  Woodside,  (C.  C. 
A.  9th  Cir.  1908)  164  Fed.  680,  21  Am. 
Bankr.  Rep.  132. 

Amendment  of  allegation  as  to  amenability 
of  debtor.  —  Averments  showing  the  amen- 
ability of  the  debtor  to  bankruptcy  proceed- 
ings may  also  be  permitted.  Armstrong  v. 
Fernandez,  (1908)  208  U.  S.  324,  28  S.  Ct. 
419,  52  U.  S.  (L.  ed.)  514,  19  Am.  Bankr. 
Rep.  746;  Beach  v.  Macon  Grocery  Co.,  (C.  C. 
A.  5th  Cir.  1903)  120  Fed.  736,  9  Am.  Bankr. 
Rep.  762;  In  re  Brett,  (D.  C.  N.  J.  1904) 
130  Fed.  981,  12  Am.  Bankr.  Rep.  492;  In  re 
White,  (E.  D.  Pa.  1905)  136  Fed.  199,  14  Am. 
Bankr.  Rep.  241 ;  In  re  Plymouth  Cordapo 
Co.,   (C.  C.  A.  8th  Cir.  1905)    135  Fed.  1000, 
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13  Am.  Bankr.  Rep.  666;  In  re  Crenshaw, 
(S.  D.  Ala.  1007)  166  Fed.  638,  10  Am. 
Bankr.  Rep.  602;  Conwav  v.  German,  (C.  C. 
A.  4th  Cir.  1008)  166  Fed.  67,  21  Am.  Bankr. 
Rep.  577;  In  re  Marion  Contract,  etc.,  Co., 
(W.  D.  Ky.  1000)  166  Fed.  618,  22  Am. 
Bankr.  Rep.  81. 

Time  wnen  amendment  may  be  made. — 
For  the  purpose  of  curing  ordinary  defects 
and  omissions  an  amendment  will  be  allowed 


at  any  time  during  the  pendency  of  the  prn- 
eeedinffs,  such  alfowance  being  within  ihtt 
legal  discretion  of  the  court.  In  re  Miereur, 
(£.  D.  Pa.  1002)  116  Fed.  655,  8  Am.  Bankr. 
Rep.  275;  In  re  Mercur,  (CCA.  3d  Cir. 
1003)  122  Fed.  384,  10  Am.  Bankr.  Rep.  505: 
Hark  r.  C  M.  Allen  Co.,  (C  C  A.  3d  Cir. 
1006)  146  Fed.  665,  17  Am.  Bankr.  Rep.  3; 
Millan  r.  Exchange  Bank,  (CCA.  4th  Cir. 
1010)   183  Fed.  753. 


c  \^Petitton$  in  dupliccUe,']  Petitions  shall  be  filed  in  duplicate,  one  copy 
for  the  clerk  and  one  for  service  on  the  bankrupt.  [^(1898)  SO  8taL  L.  661. 'i 


Crotrn'reference :    As  to 

Time  of  filing  petition,  see  section  36, 
9upra,  p.  4{S. 

Filing  of  petition  —  Filing  in  duplicate.  — 
The  statute  requires  the  filing  within  the 
specified  period  of  four  months  of  a  petition 
in  duplicate;  one  copy  for  the  clerk  and  the 
other  for  service  on  the  alleged  bankrupt. 
In  re  Sterenson,  (D.  C  Del.  1800)  04  Fed. 
Ill,  2  Am.  BaiJcr.  Rep.  66;  In  re  Dupree,  (E. 
D.  N.  C  1800)  07  Fed.  28,  8  Am.  Bankr.  Rep. 
321  note;  In  re  Sykes,  (W.  D.  Tenn.  1001) 
106  Fed.  660,  6  Am.  Bankr.  Rep.  264;  In  re 
Bellah,  (D.  C  Del.  1002)  116  Fed.  60,  8 
Am.  Bankr.  Rep.  310;  In  re  Wolf,  (D.  C  N. 
J.  1800)  2  Am.  Bankr.  Rep.  322;  Matter  of 
Levingston,  (D.  C  Hawaii  1005)  13  Am. 
Bankr.  Rep.  357. 

Waiver,  —  The  objection  that  a  petitioner 
in  bankruptcy  failed  to  file  a  duplicate  of  his 
petition  is  waived  by  an  answer  by  the  bank- 
rupt within  four  months  of  the  alleged  acts 
of  bankruptcy  without  presenting  the  objec- 
tion. In  re  Plymouth  Cbrda^e  Co.,  (C  C. 
A.  8th  Cir.  1005)  135  Fed.  1000,  13  Am. 
Bankr.  Rep.  665. 

Two  originals  unnecessary.  —  In  Millan  t?. 
Exchange  Bank,  (C  C  A.  4th  Cir.  1010)  183 
Fed.  753,  it  was  held  that  the  statute  is  fully 
satisfied  when  an  original  and  a  copy  are 
both  filed  in  the  clerk's  office  before  the  ex- 
piration of  the  four  months  period. 

Promptness  desired.  —  The  various  pro- 
visions of  the  Bankrupt  Act  clearly  disclose 
a  legislative  intent  that  proceedings  in  bank- 
ruptcy shall  be  conducted  and  closed  with  all 
reasonable  expedition;  and,  while  it  is  true 
that  a  petition  may  be  filed  at  such  time  on 
the  last  day  of  the  period  of  limitation  as  to 
render  impossible  either  the  service  or  is- 
suance of -process  within  that  period,  it  was 
nevertheless  the  manifest  intention  of  Con- 
irress  that  the  duplicate  copv  for  service 
should  be  filed  within  that  period,  ready  to  be 
served    with    all    convenient   speed.     In   re 


Stevenson,  (D.  C  Del.  1800)   04  Fed.  Ill,  2 
Am.  Bankr.  Rep.  66. 

Vacancy  in  judge's  office  immaterial.  —  A 
District  Court  does  not  cease  to  exist  because 
of  a  vacancy  in  the  office  of  iudnre,  in  such 
sense  that  proceedings  in  bankruptcy  may  not 
be  instituted  therein;  but  in  such  cases  it  is 
the  duty  of  the  clerk  to  receive  and  file  the 
petition  when  offered,  and  it  seems  that  he 
may  also  issue  a  subpcena  thereon,  tested  in 
his  own  name,  as  provided  by  R.  S.  sec 
Oil,  4  Fed.  Stat.  Annot.  560.  In  re  Urban, 
etc.,  Realty  Title  Co.,  (D.  C  N.  J.  1004)  132 
Fed.  140,  12  Am.  Bankr.  Rep.  687. 

Docket  should  show  filing.  —  Under  general 
order  No.  1  in  bankruptcy,  providing  thst 
"  the  clerk  shall  keep  a  docket "  which  "  shall 
contain  a  memorandum  of  the  filing  of  the 
petition,"  the  docket  should  alinw  that  the 
petition  was  filed  in  duplicate,  as  required 
bv  the  statute,  if  this  requirement  of  the  law 
is  really  complied  with.  In  re  Stevenson,  (D. 
C  Del.'lSOO)  04  Fed.  HI,  2  Am.  Bankr.  Rep. 
66;  In  re  Dupree,  (E.  D.  N.  C  1800)  07  Fed. 
28,  8  Am.  Bankr.  Rep.  321  note. 

Notice  to  creditors  unnecessary.  —  The  stat- 
ute not  having  provided  for  notice  to  cred- 
itors of  the  filing  of  a  petition  in  bankruptcy, 
such  notice  is  not  necessary.  In  re  Billing, 
(M.  D.  Ala.  1006)  146  Fed.  305,  17  Am. 
Bankr.  Rep.  80. 

The  failure  of  the  Bankruptcy  Act  to  pro- 
vide for  notice  to  creditors  of  the  filing  of  a 
petition  in  voluntary  proceedings,  does  not 
deprive  such  creditors  of  their  property  with- 
out due  process  of  law,  in  view  of  the  pro- 
visions of  the  Act  for  ten  days'  notice  of  the 
first  meeting  of  creditors,  and  of  each  of  the 
subsequent  steps  in  the  administration,  and  of 
the  various  provisions  relative  to  the  grant- 
ing of  a  discharge,  and  for  revocation  of  the 
same  when  procured  by  fraud  or  not  war- 
ranted bv  the  facts.  Hanover  Nat.  Bank  r. 
Moyses,  1(1002)  186  U.  S.  181,  22  8.  Ct.  857. 
46  U.  S.  (L.  ed.)  1113,  8  Am.  Bankr.  Rep.  1. 


d  {^Notice  to  other  creditors  —  hearing  —  dismissal.']  If  it  be  averred  in 
the  petition  that  the  creditors  of  the  bankrupt  are  less  than  twelve  in  number, 
and  less  than  three  creditors  have  joined  as  petitioners  therein,  and  the  ansiu'er 
avers  the  existence  of  a  larger  number  of  creditors,  there  shall  be  filed  with  the 
answer  a  list  under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
the  court  shall  cause  all  such  creditors  to  be  notified  of  the  pendency  of  such 
petition  and  shall  delay  the  hearing  upon  such  petition  for  a  reasonable  time, 
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to  the  And  that  parties  in  interest  shall  have  an  opportunity  to  be  heard;  if 
upon  such  hearing  it  shall  appear  that  a  sufficient  number  have  joined  in  such 
petition,  or  if  prior  to  or  during  such  hearing  a  sufficient  number  shall  join 
therein,  the  case  may  be  proceeded  with,  but  otherwise  it  shall  be  dismissed. 
l{18dg)  SO  Stat.  L.  661.] 


Failure  to  aUege  number  of  creditors.  ~ 
The  failure  of  an  involuntary  petition  filed 
by  a  single  creditor  to  allege  that  the  cred- 
itors were  less  than  twelve  in  number  does 
not  deprive  the  court  of  jurisdiction  where 
three  creditors  with  provable  claims  have 
united  in  earlier  proceedings,  and  the  bank- 
rupt does  not  deny  the  claims  of  such  cred- 
itors, nor  file  a  list  of  all  of  his  creditors, 
with  their  addresses,  under  oath.  In  re  HafT, 
.(2d  Cir.  1906)  136  Fed.  78,  68  C.  C.  A.  646, 
13  Am.  Bankr.  Rep.  362. 

Determining  number  of  creditors. — ^Whether 
the  number  of  creditors  of  an  involuntary 
bankrupt  is  less  than  twelve,  so  as  to  entitle 
a  single  creditor  to  file  an  involuntary  peti- 
tion, is  to  be  determined  as  of  the  date  of  the 
petition.  In  re  Coburn,  (D.  C.  Mass.  1903) 
120  Fed.  218,  11  Am.  Bankr.  Rep.  212,  af- 
firmed (C.  C.  A.  Ist  Cir.  1904)  131  Fed.  201. 

The  list  of  creditors  required  of  the  defend- 
ant debtor,  when  he  sets  up  as  a  defense  to 
a  petition  by  a  single  creditor  that  the  num- 
ber  of  his   creditors   is  more   than   twelve. 


should  contain,  besides  the  bare  names  and 
addresses  of  such  creditors,  at  least  a  state- 
ment of  the  amount  due  each,  the  date  of  the 
debt,  when  it  is  due,  whether  due  by  note  or 
account  or  by  some  other  form  of  contract, 
the  consideration  therefor,  whether  owed 
jointly  with  another  as  partner  or  otherwise, 
and  such  full  particulars  as  will  enable  the 
petitioning  .creditor  to  negotiate  with  others 
to  join  with  him  in  the  petition,  and  save 
the  necessity  and  cost  of  a  reference  to  ascer- 
tain the  facts.  Gage  v.  Bell,  (W.  D.  Tenn. 
1903)  124  Fed.  371,  10  Am.  Bankr.  Rep.  696.  . 

Reference  to  aeiile  diepute.  —  If  the  par- 
ticulars of  the  debts  shown  in  the  list  of 
creditors  filed  under  section  59d,  where  it  is 
alleged  by  the  debtor  that  his  debts  are  more 
than  twelve  in  number,  are  not  disclosed 
in  the  answer,  the  court  will,  if  necessary, 
refer  the  case  to  ascertain  them,  and  thus 
settle  any  dispute  between  the  parties  con- 
cerning them.  Gage.  v.  Bell,  (W.  D.  Tenn. 
1903)  124  Fed.  371,  10  Am.  Bankr.  Rep.  696. 


e  [Computing  number  of  creditors  —  employees  a/nd  relatives.]  In  com- 
puting the  number  of  creditors  of  a  bankrupt  for  the  purpose  of  determining 
how  many  creditors  must  join  in  the  petition,  such  creditors  as  were  employed 
by  him  at  the  time  of  the  filing  of  the  petition  or  are  related  to  him  by  con 
sanguinity  or  affinity  within  the  third  degree,  as  determined  by  the  common 
law,  and  have  not  joined  in  the  petition,  shall  not  be  counted.   \_(1898)  SO 

Stat.  L.  see.] 


Corporation  officers  may  be  counted  against 
it. —  Where  a  corporation  is  insolvent,  and 
has  been  forced  by  reason  of  its  insolvency 
to  commit  acts  of  bankruptcy  in  failing  to 
vacate  executions  levied  on  its  property,  the 
fact  that  directors  and  stockholders,  who  are 
also  creditors,  join  with  other  creditors  in  a 
petition  to  have  it  adjudged  a  bankrupt  in 


order  to  secure  an  equitable  distribution  of 
its  assets,  is  not  an  evidence  of  bad  faith 
or  collusion  which  will  avail  the  execution 
creditors  to  defeat  the  adjudication.  Wilkes 
Barre  First  Nat.  Bank  v.  Wyoming  Valley 
Ice  Co.,  <M.  D.  Pa.  1905)  136  Fed.  466,  14 
Am.  Bankr.  Rep.  448. 


/  [Appearance  of  cri^ditors.']  Creditors  other  than  original  petitioners  may 
at  any  time  enter  their  appearance  and  join  in  the  petition,  or  file  an  answer 
and  be  heard  in  opposition  to  the  prayer  of  the  petition.  [(1898)  SO  Stat.  L. 
562.] 

Joining  in  petition.  —  It  is  well  settled  that 
creditors  may  join  in  a  petition  in  involun- 
tary bankruptcy  proceedings  at  any  time, 
even  though  it  be  more  than  four  months 
after  the  alleged  act  of  bankruptcy  was  com- 
mitted; and  creditors  so  joining  may  be 
counted  to  make  up  the  number  of  creditors 
and  amount  of  claims  required  for  this  pur- 
pose by  section  59&.  In  re  John  A.  Etheridge 
Furniture  Co.,  (D.  C.  Ky.  1899)  92  Fed.  329, 
1  Am.  Bankr.  Rep.  112;  In  re  Romanow,  (D. 
G.  Mass.  1899)  92  Fed.  510,  512;  Goldman  f. 
Smith,  (D.  C.  Ky.  1899)  93  Fed.  182,  1  Am. 


Bankr.  Rep.  266;  In  re  Mercur,  (E.  D.  Pa. 
1899)  95  Fed.  634,  2  Am.  Bankr.  Rep.  626; 
In  re  Bedingfield,  (N.  D.  Ga.  1899)  96  Fed. 
190,  2  Am.  Bankr.  Rep.  355;  In  re  Stein,  (C. 
C.  A.  2d  Cir.  1901)  106  Fed.  749,  5  Am. 
Bankr.  Rep.  288 ;  In  re  Maramouth  Pine  Lum- 
ber Co.,  (W.  D.  Ark.  1901)  109  Fed.  308,  6 
Am.  Bankr.  Rep.  84;  In  re  Mackey,  (D.  C. 
Del.  1901)  110  Fed.  355,  6  Am.  Bankr.  Rep. 
577;  In  re  Columbia  Real  Estate  Co.,  (C.  C. 
A.  7th  Cir.  1902)  112  Fed.  643,  7  Am.  Bankr. 
Rep.  441;  In  re  Ryan,  (M.  D.  Pa.  1902)  114 
Fed.  373,  7  Am.  Bankr.  Rep.  562;  In  re  C. 
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Moench,  etc.,  Co.,  (W.  D.  N.  Y.  1903)  123 
Fed.  977,  10  Am.  Bankr.  Rep.  690;  In  re 
Vastbinder,  <M.  D.  Pa.  1903)  120  Fed.  417, 
11  Am.  Bankr.  Rep.  118;  In  re  Brett,  <D.  C. 
N.  J.  1904)  130  Fed.  981,  12  Am.  Bankr. 
Rep.  492;  In  re  Plymouth  Cordage  Co.,  (8th 
Cir.  1905)  135  Fed.  1000,  68  C.  C.  A.  434,  13 
Am.  Bankr.  Rep.  665;  Ay  res  v.  Cone,  (C.  C. 
A.  8th  Cir.  1905)  138  Fed.  778,  14  Am.  Bankr. 
Rep.  739;  In  re  Billing,  <M.  D.  Ala.  1906) 
146  Fed.  396,  17  Am.  Bankr.  Rep.  80;  Hays 
V,  Wagner,  (C.  C.  A.  6th  Cir.  1907)  150  Fed. 
633,  18  Am.  Bankr.  Rep.  163;  Manning  v. 
Evans,  (D.  C.  N.  J.  1907)  156  Fed.  106,  19 
Am.  Bankr.  Rep.  217;  In  re  Crenshaw,  <S. 
D.  Ala.  1907)  156  Fed.  638,  19  Am.  Bankr. 
Rep.  502;  In  re  Lutfy,  (S.  D.  N.  Y.  1907)  156 
Fed.  873,  19  Am.  Bankr.  Rep.  614;  In  re 
Smith,  <N.  D.  N.  Y.  1910)  176  Fed.  426,  23 
Am.  Bankr.  Rep.  864;  In  re  Charles  Town 
Light,  etc.,  Co.,  (N.D.  W.  Va.  1910)  183  Fed. 
160. 

Joinder  hy  aeeignee.  —  But  since  an  invol- 
untary bankruptcy  petition  relates  to  the 
date  of  its  commencement,  it  has  been  held 
that  an  intervening  creditor,  who  became  such 
by  taking  an  assigned  claim  after  the  petition 
was  filed,  could  not  be  counted  in  determining 
whether  enoush  creditors  had  joined  to  sus- 
tain the  petition.  Stroheim  v.  Lewis  F. 
Perry,  etc.,  Co.,  (C.  C.  A.  Ist  Cir.  1910)  175 
Fed.  62,  23  Am.  Bankr.  Rep.  695. 

The  fact  that  an  original  involuntary  bank- 
ruptcy petition  ia  inaufficienty  by  reason  of 
the  fact  that  one  or  more  of  the  petitioners 
were  disqualified,  does  not  prevent  the  defect 
from  being  cured  by  the  intervention  of  other 
creditors  competent  to  sign  the  same.  In  re 
Vastbinder,  (M.  D.  Pa.  1903)  126  Fed.  417, 
11  Am.  Bankr.  Rep.  118. 

Petitioners  may  request  creditors  to  join. 

—  A  creditor  who  files  a  petition  in  bank- 
ruptcy has  the  right  to  asK  other  creditors 
to  intervene,  when  such  intervention  becomes 
necessary  to  preserve  the  proceedings.  In  re 
Smith,  (N.  D.  N.  Y.  1910)  176  Fed.  426,  23 
Am.  Bankr.  Rep.  864. 

Intervention  after  dismissal,  —  Where  an 
involuntary  bankruptcy  petition  has  been  dis- 
missed for  insufilciency  of  petitioning  cred- 
itors, it  is  then  too  late  for  a  nonparticipat- 
ing  creditor  to  intervene  as  a  matter  of  right. 
In  re  Tribelhom,  (C.  C.  A.  2d  Cir.  1906)  137 
Fed.  3,  14  Am.  Bankr.  Rep.  492. 

A  delay  of  one  year  before  asking  for  th^ 
reinstatement  of  a  dismissed  petition  is  so 
unreasonable  as  to  warrant  a  denial  of  the 
application.  In  re  Jemison  Mercantile  Co., 
(C.  C.  A.  5th  Cir.  1902)  112  Fed.  966,  7 
Am.  Bankr.  Rep.  588. 

Intervention  does  not  advance  date  of  filing. 

—  Amendments  to  a  petition  in  involuntary 
bankruptcy  filed  by  a  single  creditor,  by 
which  other  creditors  join  therein,  and  set- 
ting out  their  claims,  relate  back  to  the  filing 
of  the  petition,  and,  although  such  joinder 
was  necessary  to  the  sufficiency  of  the  peti- 
tion, do  not  advance  the  date  of  its  filing. 
Iowa  First  State  Bank  v.  Haswell,  (C.  C.  A. 
8th  Cir.  1909)  174  Fed.  209,  23  Am.  Bankr. 
Rep.  330. 

An  objection  to  an  application  for  inter- 


vention should  be  made  by  motion  to  strike 
it  from  the  files,  and  not  by  demurrer.  Men- 
stadter  v.  Chicago  Dry-Groods  Co.,  (D.  C. 
Wash.  1899)  96  Fed.  830,  3  Am.  Bankr. 
Rep.  96. 

Defective  application  for  joinder  eurdble.  — 
The  fact  that  the  petition  of  a  creditor,  who 
intervenes  and  joins  in  a  petition  in  involun- 
tary bankruptcy,  is  defective  in  matter  of 
form  in  setting  out  his  claim,  is  immaterial, 
where  the  deficiency  is  supplied  by  the  proof 
on  the  hearing.  Hays  v.  Wagner,  <C.  C.  A. 
6th  Cir.  1907)  150  Fed.  533,  18  Am.  Bankr. 
Rep.  163. 

Creditor  oannot  be  compelled  to  join.  —  No 
power  is  vested  in  a  court  of  bankruptcy  to 
compel  a  creditor  to  become  a  petitioner  in  an 
involuntary  proceeding.  In  re  Gillette,  (W. 
D.  N.  Y.  1900)  104  Fed.  769,  5  Am.  Bankr. 
Rep.  123. 

Opposing  petition  —  Involuntary  proceed- 
ings, —  Creditors  may  also,  under  section  69f, 
intervene  in  opposition  to  the  petition  in  in- 
voluntary proceedings.  In  re  C.  Moench,  etc, 
Co.,  (W.  D.  N.  Y.  1903)  123  Fed.  977,  10 
Am.  Bankr.  Rep.  590;  In  re  Taylor,  1  Nat 
Bankr.  N.  412.  And  see  generally  the  annota- 
tion to  this  effect  under  section  18&,  mtpra, 
p.  581. 

Contest  by  assignee  for  creditors,  —  Where 
the  act  of  bankruptcy  charged  in  an  involun- 
tary petition  against  a  partnership  is  the 
transfer  of  its  property  to  an  assignee  for  the 
benefit  of  its  creditors,  such  assignee  is  en- 
titled to  appear  and  contest  the  petition.  In 
re  Meyer,  (C.  C.  A.  2d  Cir.  1899)  98  Fed.  976, 
3  Am.  Bankr.  Rep.  559. 

Intervening  creditors  may  appeal.  —  Cred- 
itors who  appear  in  opposition  to  a  peti- 
tion in  involuntary  bankruptcy,  against  their 
debtor,  and  contest  the  adjudication  thereon, 
as  authorized  by  the  Bankruptcy  Act,  have  a 
right  to  appeal  from  a  decree  of  the  District 
Court  making  the  adjudication.  In  re  Meyer, 
(C.  C.  A.  2d  Cir.  1899)  98  Fed.  076,  3  Am. 
Bankr.  Rep.  559. 

Voluntary  petition,  —  Section  59/  does  not 
authorize  intervention  in  opposition  to  a 
petition  in  voluntary  bankruptcy  proceedings. 
In  re  Ives,  (C.  C.  A.  6th  Cir.  1902)  113  Fed. 
911,  7  Am.  Bankr.  Rep.  692;  In  re  Carkton, 
(D.  C.  Mass.  1902)  115  Fed.  246,  8  Am. 
Bankr.  Rep.  270;  Matter  of  Carbone,  (D.  C 
Wash.  1904)  13  Am.  Bankr.  Rep.  55. 

Withdrawal  from  petition.  —  A  court  of 
bankruptcy  is  authorized,  in  its  discretion,  to 
permit  the  withdrawal  of  a  petition  filed  by 
a  creditor  asking  leave  to  join  in  a  petition 
in  involuntary  bankruptcy,  which  has  been 
filed  against  the  debtor,  no  action  having  been 
taken  thereon.  Moulton  v,  Coburn,  (C.  C. 
A.  1st  Cir.  1904)  131  Fed.  201,  12  Am.  Bankr. 
Rep.  553;  Cummins  Grocery  Co.  v.  Talley, 
(C.  C.  A.  6th  Cir.  1911)  187  Fed.  507. 

But  cried  i tors  who  have  joined  in  a  petition 
in  involuntary  bankruptcy  are  not  entitled 
to  withdraw  without  the  consent  of  all,  when 
the  effect  of  such  withdrawal  would  be  to  re- 
quire a  dismissal  of  the  proceedings.  In  re 
Quincy  Granite  Quarries  Co.,  (D.  C.  Mass. 
1904)  147  Fed.  279,  16  Am.  Bankr.  Rep. 
823. 
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g  [Notice  of  dismissal.^  A  voluntary  or  involuntary  petition  shall  not  be 
dismissed  by  the  petitioner  or .  petitioners  or  for  want  of  prosecution  or  by 
consent  of  parties  until  after  notice  to  the  creditors,  and  to  that  end  the  court 
shall,  before  entertaining  an  application  for  dismissal,  require  the  bankrupt 
to  file  a  list^  under  oath,  of  all  his  creditors,  with  their  addresses,  and  shall 
cause  notice  to  be  sent  to  all  such  creditors  of  the  pendency  of  such  application, 
and  shall  delay  the  hearing  thereon  for  a  reasonable  time  to  allow  all  creditors 
and  parties  in  interest  opportunity  to  be  heard.  [{AmeTided  1910)  36  Stat  L,  ' 


Crosa-referenoe:    As  to 

Notice  to  creditors  generally,  see  section 
58a  (8),  supra,  p.  7 16,  and  see  also  the 
other  subdivisions  of  section  58. 

Notice  to  creditors.  —  As  provided  by  the 
amendment  of  1910,  before  entering  an  appli- 
cation for  dismissal,  the  court  will  require 
the  bankrupt  to  file  a  verified  list  of  all  his 
creditors,  with  their  addresses,  and  shall  cause 
notices  to  be  sent  to  all  such  creditors  of  the 
pendency  of  such  application;  and  such 
creditors  shall  be  given  a  reasonable  time 
and  opportunity  to  be  heard.  Even  prior  to 
this  amendment  it  was  the  rule  to  give  notice 
to  all  such  creditors  as  were  scheduled  or 
known.  Neustadter  v.  Chicago  Dry-Qoods  Co., 
(D.  C.  Wiash.  1899)  96  Fed.  830, 3  Am.  Bankr. 
Rep.  96;  In  re  Cronin,  (D.  C.  Mass.  1899)  98 
Fed.  584,  3  Am.  Bankr.  Rep.  552;  In  re  Gil- 
lette, (W.  D.  N.  Y.  1900)  104  Fed.  769,  5 
Am.  Bankr.  Rep.  123;  In  re  Jemison  Mercan- 
tile Co.,  (C.  C.  A.  5th  Cir.  1902)  112  Fed. 
966,  7  Am.  Bankr.  Rep.  588;  Gage  t?.  Bell, 
(W.  D.  Tenn.  1903)  124  Fed.  371,  10  Am. 
Bankr.  Rep.  696 ;  In  re  Lederer,  ( S.  D.  N.  Y. 
1903)  125  Fed.  96,  10  Am.  Bankr.  Rep.  492; 
In  re  Lewis,  (D.  C.  Del.  1904)  129  Fed.  147, 
11  Am.  Bankr.  Rep.  683;  In  re  Plymouth 
Cordage  Co.,  (C.  C.  A.  8th  Cir.  1905)  135 
Fed.  1000,  13  Am.  Bankr.  Rep.  665;  In  re 
Tribelhom,  (C.  C.  A.  2d  Cir.  1905)  137  Fed. 
3,  14  Am.  Bankr.  Rep.  492;  In  re  Levi,  (C. 
C.  A.  2d  Cir.  1905)  142  Fed.  962,  15  Am. 
Bankr.  Rep.  294;  Bernard  r.  Abel,  (C.  C.  A. 
9th  Cir.  1907)  156  Fed.  649,  19  Am.  Bankr. 
Rep.  383.  And  see  the  annotation  under  sec- 
tion ISd  and  g,  supra,  pp.  683,  586. 


Trustee  may  oppose  application  for  dis- 
missaL  —  A  trustee  in  bankruptcy,  duly 
elected,  may  properly  appear  and  answer  a 
petition  for  dismissal  of  the  proceedings  for 
want  of  jurisdiction.  In  re  Pennsylvania 
Consol.  Coal  Co.,  (£.  D.  Pa.  1908)  163  Fed. 
579,  20  Am.  Bankr.  Rep.  872. 

A  petition  in  voluntary  bankruptcy,  which 
schedules  no  debt  which  would  be  barred  by 
a  discharge,  may  be  dismissed  in  the  dis- 
cretion of  the  court.  In  re  Colaluca,  (D.  C. 
Mass.  1904)  133  Fed.  255,  13  Am.  Bankr. 
Rep.  292. 

Thus  it  has  been  held  that  a  petition  in 
voluntary  bankruptcy  which  schedules  no 
property  except  such  as  is  exempt  under  the 
laws  of  the  state,  and  but  a  single  debt,  which 
is  a  judgment  from  which  the  petitioner 
would  not  be  released  by  a  discharge,  fails  to 
disclose  any  subject-matter  upon  which  the 
court  can  act,  and  an  adjudication  of  bank- 
ruptcy made  thereon  will  be  set  aside  on  mo- 
tion, and  the  proceedings  dismissed  for  want 
of  jurisdiction.  In  re  Maples,  (D.  C.  Mont. 
1901)  105  Fed.  919,  5  Am.  Bankr.  Rep. 
426. 

Withdrawal  of  voluntary  petiticm.  —  Where 
thdre  are  no  creditors  of  the  estate  of  a  volun- 
tary bankrupt  who  have  proved  their  claims, 
or  who  object  thereto,  he  is  entitled  to  with- 
draw his  petition;  and  his  right  to  do  so  can- 
not be  affected  by  the  objections  of  subse- 
quent creditors,  who  have  acquired  liens  on 
his  wages,  and  desire  to  prevent  the  institu- 
tion of  new  proceedings.  In  re  Hebbart,  (D. 
C.  Vt.  1900)  104  Fed.  322,  5  Am.  Bankr. 
Rep.  8. 


Sec.  60.  Pbefbbred  Creditors.  —  a  [What  constitvies  preference.]  A 
person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he  has, 
within  four  months  before  the  filing  of  the  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the  same  class.  Where  the  preference 
consists  in  a  transfer,  such  period  of  four  months  shall  not  expire  until  four 
months  after  the  date  of  the  recording  or  registering  of  the  transfer,  if  by 
law  such  recording  or  registering  is  required.  [(Amended  1903)  32  Stat.  L. 
799.] 
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Preference  ai  an  ftct  of  bankruptcy,  see 
section  3o  (2)  and  (8),  tupra,  pp.  4BZ, 
486. 

I.  Cbkation  or  PBEraxircis,  780. 

II.  OORSTITUSNT  ELXMKIITB,  784. 

I.  Cbbation  or  Pmbteiumom. 

Section  6oa  funiiahea  the  legal  and  con- 
trolling definition  of  the  preference  specified 
in  section  57^,  and  other  parts  of  the  Bank- 
rupt Act.  Swarts  r.  St.  Louis  Fourth  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1902)  117  Fed.  1,  8 
Am.  Bankr.  Rep.  673. 

The  primary  purpose  of  section  6o  a  and  b 
is  to  secure  equality  of  distribution  among 
creditors  of  the  same  class.  In  re  Bloeh, 
(C.  C.  A.  2d  Cir.  1906)  142  Fed.  674,  16  Am. 
Bankr.  Rep.  748. 

Subdivision  a  defines  what  shall  consti- 
tute a  preference,  and  subdiTision  b  states 
a  consequence  of  it,  and  ffives  a  remedy 
against  it.  The  former  defines  it  to  be  a 
transfer  of  property  which  will  enable  the 
creditor  to  whom  the  transfer  is  made  to  ob- 
tain a  greater  percentage  of  his  debt  than 
other  creditors.  The  latter  provides  a  con- 
sequence to  be  that  the  transfer  may  be 
avoided  by  the  trustee  and  the  property  or 
its  value  recovered,  provided,  however,  that 
the  preference  was  given  four  months  before 
the  filing  of  the  petition  in  bankruptcy  or 
before  the  adjudication,  and  the  creditor  had 
reason  to  believe  a  preference  was  intended. 
Pirie  v.  Chicago  Title,  etc.,  Co.,  (1901)  182 
U.  S.  438,  21  S.  Ct.  906,  45  U.  S.  (L.  ed.) 
1171,  5  Am.  Bankr.  Rep.  814. 

Preference  created  by  Judgment.  —  A  pref- 
erence is  given  when,  within  four  months 
prior  to  the  bankruptcy  of  the  debtor,  a  lien 
is  secured  on  his  property  by  a  creditor  by 
virtue  of  a  judgment,  entered  against  him  by 
confession  or  otherwise,  which  enables  the 
creditor  to  get  out  of  the  property,  in  any 
manner,  more  than  he  would  have  done  had 
he  remained  a  general  creditor.  Benjamin  v. 
Chandler,  (N.  D.  Pa.  1906)  142  Fed.  217, 
15  Am.  Bankr.  Rep.  439.  See  also  In  re 
Richards,  (W.  D.  Wis.  1899)  95  Fed.  258,  2 
Am.  Bankr.  Rep.  518;  In  re  Heinsfurter,  (S. 
D.  la.  1899)  97  Fed.  198,  3  Am.  Bankr.  Rep. 
109;  In  re  Metzger  Toy,  etc.,  Co.,  ( W.  D.  Ark. 
1902)  114  Fed.  957,  8  Am.  Bankr.  Rep.  307; 
In  re  English,  (C.  C.  A.  2d  Cir.  1904)  127 
Fed.  940,  11  Am.  Bankr.  Rep.  674;  In  re 
Collins,  (S.  D.  la.  1899)  2  Am.  Bankr.  Rep. 
1;  Wilson  V,  Nelson,  (1901)  7  Am.  Bankr. 
Rep.  142,  183  U.  S.  191,  22  S.  Ct  74,  46  U.  S. 
(L.  ed.)  147. 

A  judgment  which  becomes  a  lien,  or  in 
consequence  of  which  a  lien  has  been  created, 
within  the  four  months  period  is  annulled 
under  section  67/.  See  the  annotation  there- 
under, infra,  p.  797. 

''Enforcing''  defined.— Wliere  a  lien  stands 
as  security  for  an  undisputed  debt,  "enforc- 
ing" it  would  mean  nothing  more  than  leav- 
ing it  to  stand  as  such  security  and  per- 
mitting the  plaintiffs  to  take  it  unless  the 
bankrupt  paid  the  debt.  In  re  Crafts-Riordon 
Shoe  Co.,  (0.  C.  Mass.  1910)  185  Fed.  931. 


''Tranafar"  dtfined.  — The  word  "trans- 
fer" in  section  60a,  both  by  the  express 
terms  of  the  bankruptcy  law  and  by  auitiori- 
tative  decision,  includes  the  aale  and  every 
other  and  different  mode  of  disposing  of  or 
parting  with  property,  or  the  posaeaaion  at 
property,  abaolutely  or  conditionally,  as  a 
paj^ent,  pledge,  mortgage,  gift,  or  securitv. 
Coder  v.  Arts,  (C.  C.  A.  8th  Cir.  1007)  152 
Fed.  948,  18  Am.  Bankr.  Rep.  513. 

All  technicality  and  narrowness  of  meaning 
is  precluded.  The  word  is  used  in  its  most 
comprehensive  sense,  and  is  intended  to  in- 
clude every  means  and  manner  by  which  prop- 
erty can  pass  from  the  ownership  and  posses- 
sion of  another,  and  by  which  the  reault  for 
bidden  by  the  statute  may  be  acoompliahed. 
In  re  KeUar,  (N.  D.  la.  1901)  110  Fed.  848. 

The  tcorde  **  transfer  any  of  his  property  " 
include  the  ffiving  or  conveying  anything  of 
value  —  anytning  which  has  debt  paying  or 
debt  securing  power.  Pirie  v.  Chicago  Title, 
etc.,  Co..  (1901)  182  U.  S.  438,  21  S.  Ct.  906, 
45  U.  S.  (L.  ed.)  1171,  5  Am.  Bankr.  Rep. 
814. 

Thue  a  tnut  deed  securing  an  antecedent 
debt,  without  a  new  consideration,  executed 
by  a  corporation,  while  insolvent,  for  the  pur- 
pose of  preferring  one  creditor  over  another, 
and  which  was  accepted  for  that  purpose  and 
operated  as  a  preference,  was  held  to  be  a 

5 referential  transfer.    Morgan  v.  Mannington 
Irst  Nat.  Bank,   (C.  C.  A.  4th  Cir.  1906) 
146  Fed.  466,  16  Am.  Bankr.  Rep.  639. 

Indorsement.  —  The  indorsement,  without 
consideration,  by  an  insolvent  firm,  within 
four  months  of  the  filing  of  a  petition  in 
bankruptcy,  of  individual  notes  of  the  part- 
ners, apparently  for  the  purpose  of  enabling 
the  holders  of  the  notes  to  participate  with 
the  partnership  creditors  in  the  distribution 
of  the  partnership  property,  has  bran  held  to 
be  a  preferenoe.  In  re*  Jones,  (E.  D.  Mo. 
1900)  100  Fed.  781. 

Purchase  of  partnership  assets  by  member 
of  /Irm.  — In  In  re  Head,  (W.  D.  Ark.  1902) 
114  Fed.  489,  it  is  said  that  the  dissolution 
of  a  firm  while  insolvent,  and  the  purchase  of 
its  assets  by  a  member  thereof  within  four 
months  of  the  institution  of  the  bankruptcy 
proceedings,  is  in  effect  a  gift  by  the  insolvent 
firm  to  the  creditors  of  the  individual  mem- 
bers, and  therefore  a  preference  to  them  over 
the  partnership  creditors,  and  that  such  dis- 
solution should  be  set  aside  and  the  assets  of 
the  firm  ia  the  hands  of  both  partners  treated 
as  partnership  property. 

Freference  created  by  tranafer.  —  Any 
transfer  of  the  bankrupt's  property,  coming 
within  the  definitions  set  out  in  the  preceding 
paragraphs,  made  or  effected  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  and  while  the  bankrupt  was  in- 
solvent, will,  under  section  60a,  be  deemed 
to  be  a  preference,  if  the  effect  of  such  trans- 
fer is  such  as  to  enable  any  one  of  the  bank- 
rupt's creditors  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  of  such  creditors  of 
the  same  class.  Pirie  v.  Chicago  Title,  etc, 
Co.,  ( 1901 )  182  U.  S.  438,  21  S.  Ct  906.  45 
U.  S.  (L.  ed.)  1171,  5  Am.  Bankr.  Rep.  814; 
Carter  v.  HobU,   (O.  C.  Ind.  1899)  94  Fed. 
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108,  2  Am.  Bankr.  Rep.  224;  In  re  Cobb,  (E. 
D.  N.  C.  1899)   96  Fed.  821,  3  Am.  Bankr. 
Rep.  129;  In  re  Heinsfurter    (S.  D.  la.  1899) 
97  Fed.  198,  3  Am.  Bankr.  Rep.   109;  In  re 
Gillette,  (W.  D.  N.  Y.  1900)   104  Fed.  769,  5 
Am.  Bankr.  Rep.  119;  In  re  Burlington  Malt- 
ing Co.,   (E.  D.  Wis.  1901)    109  Fed.  777,  6 
Am.    Bankr.   Rep.   369;    Stern  v.   Louisville 
Trust  Co.,  (C.  C.  A.  6th  Cir.  1901)   112  Fed. 
601,  7  Am. 'Bankr.  Rep.  305;  In  re  Beerman, 
(N.  D.  Ga.  1901)  112  Fed.  663,  7  Am.  Bankr. 
Rep.   431;   In  re  Schenkein,    (W.   D.    N.   Y. 
1902)    113  Fed.  421,  7  Am.  Bankr.  Rep.  162; 
In  re  Waterbury  Furniture  Co.,  (D.  C.  Conn. 
1902)    114  Fed.  255,  8  Am.  Bankr.  Rep.  79; 
Boyd  V.  Lemon,  etc.,  Co.,  (C.  C.  A.  5th  Cir. 
1902)    114  Fed.  647,  8  Am.  Bankr.  Rep.  81; 
Swarts  V.  St.  Louis  Fourth  Nat.  Bank,  (C.  C. 
A.  8th  Cir.  1902)   117  Fed.  1,  8  Am.  Bankr. 
Rep.  673;  In  re  Manning,  (D.  C.  S.  C.  1903) 
123  Fed.  181,  10  Am.  Bankr.  Rep.  500;  In  re 
English,  (C.  C.  A.  2d  Cir.  1904)  127  Fed.  940, 
11  Am.  Bankr.  Rep.  674;  Johnston  v.  HufT, 
etc.,  Co.,   (C.  C.  A.  4th  Cir.  1904)    133  Fed. 
704,  13  Am.  Bankr.  Rep.  287;  In  re  Morrow, 
(S.   D.   Ohio    1901)    134   Fed.   686,   13   Am. 
Bankr.  Rep.  392;  In  re  Clifford,   (N.  D.  la. 
1905)   136  Fed.  475,  14  Am.  Bankr.  Rep.  281 ; 
In  re  Porterfield,   (N.  D.  W.  Va.  1905)    138 
Fed.    192,    15  Am.    Bankr.    Rep.    11;    In   re 
Blount,   (E.  D.  Ark.  1906)    142  Fed.  263,  16 
Am.  Bankr.  Rep.  97;  In  re  Bloch,  (C.  C.  A. 
2d  Cir.  1905)    142  Fed.  674,  15  Am.  Bankr. 
Rep.  748;  In  re  Hines,  (W.  D.  Pa.  1906)   144 
Fed.  543,  16  Am.  Bankr.  Rep.  500;  Morgan  V. 
Mannington  First  Nat.  Bank,   (C.  C.  A.  4th 
Cir.  1906)    145  Fed.  466,  16  Am.  Bankr.  Rep. 
639;  In  re  Gesas,    (C.  C.  A.  9th  Cir.  1906) 
146  Fed.  734,  16  Am.  Bankr.  Rep.  872;  In  re 
Ansley,  (E.  D.  N.  C.  1907)   153  Fed.  983,  18 
Am.  Bankr.  Rep.  457;  Hanson  v.  Blake,   (D. 

C.  Me.  1907)  155  Fed.  342,  19  Am.  Bankr. 
Rep.  325;  In  re  Nechamkua,  (E.  D.  N.  Y. 
1907)  155  Fed.  867,  19  Am.  Bankr.  Rep.  189; 
Rutland  County  Nat.  Bank  v.  Graves,  (D.  C. 
Vt.  1907)  156  Fed.  168,  19  Am.  Bankr.  Rep. 
446;  In  re  Floyd,  (E.  D.  N.  C.  1907)  156 
Fed.  206,  19  Am.  Bankr.  Rep.  438;  Mills  v. 
Fisher,  (C.  C.  A.  6th  Cir.  1908)  159  Fed.  897, 
20  Am.  Bankr.  Rep.  237 ;  In  re  W.  W.  Mills 
Co.,  (E.  D.  N.  C.  1908)  162  Fed.  42,  20  Am. 
Bankr.  Rep.  601;  Brewster  v.  Goflf,  (M.  D. 
Pa.  1908)  164  Fed.  127,  21  Am.  Bankr.  Rep. 
239;  McElvain  v.  Hardesty,  (C.  C.  A.  8th 
Cir.  1909)  169  Fed.  31,  22  Am.  Bankr.  Rep. 
320;  Rogers  v.  Fidelity  Sav.  Bank,  etc.,  Co., 
(W.  D.  Ark.  1909)  172  Fed.  735,  23  Am. 
Bankr.  Rep.  1;  In  re  Smith,  (N.  D.  N.  Y. 
1910)  176  Fed.  426,  23  Am.  Bankr.  Rep.  864; 
Atherton  v.  Green,  (C.  C.  A.  7th  Cir.  1910) 
179  Fed.  806;  In  re  Crafts-Riordon  Shoe  Co., 
(D.  C.  Mass.  1010)  185  Fed.  931;  In  re  Col- 
lins, (S.  D.  la.  1899)  2  Am.  Bankr.  Rep.  1; 
In  re  Elingaman,  (S.  D.  la.  1899)  2  Am. 
Bankr.  Rep.  44;  In  re  Knost,  (S.  0.  Ohio)  2 
Am,  Bankr.  Rep.  471;  Silberstein  r.  Stahl, 
(1900)  4  Am.  Bankr.  Rep.  626,  32  Misc.  353, 
66  N.  Y.  8.  646 ;  In  re  Wertheimer,  ( S.  D.  N. 
Y.  1901)  6  Am.  Bankr.  Rep.  187;  Landry  t?. 
Andrews,  (1901)  6  Am.  Bankr.  Rep.  281,  22 
R.  L  597.  48  Atl.  1036;  /n  re  Rosenberg,  (S. 

D.  N.  Y.  1001)  7  Am.  Bankr.  Rep.  316;  In  re 


Belding,  (D.  C.  Mass.  1902)  8  Am.  Bankr. 
Rep.  718;  Frank  v,  MusUner,  (1902)  9  Am. 
Bankr.  Rep.  229,  76  App.  Div.  617,  78  N.  Y. 
S.  369;  Hackney  v.  Raymond  Bros.  Clarke 
Co.,  (Neb.  1903)  10  Am.  Bankr.  Rep.  213; 
In  re  Rlggs  Restaurant  Co.,  (C.  C.  A.  2d  Cir. 
1904)  11  Am.  Bankr.  Rep.  508;  Hackney  v. 
Hargreaves,  (1904)  13  Am.  Bankr.  Rep.  164, 
68  Neb.  624,  04  N.  W.  822,  99  N.  W.  675; 
Wiest  V,  Lahoma  Bank,  (1905)  16  Am.  Bankr. 
Rep.  733,  16  Okla.  328,  85  Pac.  469. 

Tested  hy  result  of  transaction,  —  When  a 
person  is  adjudged  a  bankrupt  his  property  is 
sequestrated  by  law  for  equal  distribution 
among  his  creditors;  and  all  transactions, 
payments,  or  transfers  of  property  within  the 
four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy  are  reviewable;  and  if  it 
should  appear  that,  as  the  result  of  any  auoh 
transactions,  one  creditor  has  obtained,  or  it 
likely  to  obtain,  a  greater  percentage  of  the 
estate  than  other  creditors  of  the  same  class, 
such  transaction  shall  be  deemed  to  be  a 
preference  which  must  be  surrendered  so  that 
equal  it  V  may  be  preserved.  In  re  Manning, 
(D.  C.  S.  C.  1903)  123  Fed.  181,  10  Am. 
Bankr.  Rep.  500. 

The  court  must  look  at  results,  and  not  at 
the  devious  ways  by  which  they  are  accom- 
plished. In  re  McDonald,  (D.  C.  S.  C.  1910) 
178  Fed.  487. 

Whether  a  transaction  is  a  preference  must 
be  determined  by  its  effect  to  prefer  the  cred- 
itor receiving  the  benefit  thereof,  and  not  by 
its  form.  Riogers  v.  Fidelity  Sav.  Bank,  etc., 
Co.,  (W.  D.  Ark.  1909)  172  Fed.  736,  23  Am. 
Bankr.  Rep.  1. 

Schemes  and  artifices  to  evade  the  letter 
and  spirit  of  the  law  will  not  be  tolerated,  — 
In  re  Blount,  (E.  D.  Ark.  1906)  142  Fed.  263, 
16  Am.  Bankr.  Rep.  97;  Parker  v.  Black,  (W. 
D.  N.  Y.  1906)  143  Fed.  560,  16  Am.  Bankr. 
Rep.  202;  Roberts  v,  Johnson,  (C.  C.  A.  4th 
Cir.  1907)  151  Fed.  667,  18  Am.  Bankr.  Rep. 
132;  Benedict  v,  Deshel,  (1903)  11  Am. 
Bankr.  Rep.  20,  177  N.  Y.  1,  68  N.  E.  999. 

A  creditor  will  not  be  permitted  to  obtain 
a  preference  indirectly  by  any  colorable  de- 
vice or  transaction  intended  to  evade  the 
provisions  of  the  Bankruptcy  Act.  Hackney 
V.  Raymond  Bros.  Clarke  Co.,  (Neb.  1903)  10 
Am.  Bankr.  Rep.  213. 

Section  60a  does  not  contemplate  a  usage 
of  merchants,  or  a  conventional  arrangement 
between  the  parties,  which  would  enable  any 
one  of  the  creditors  of  a  bankrupt  to  obtain 
a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class.  In 
re  Morrow,  (S.  D.  Ohio  1901)  134  Fed.  686, 
13  Am.  Bankr.  Rep.  392. 

Preference  created  by  mortgage.  — A  pref- 
erential transfer  may  be,  and  very  frequently 
is,  created  by  a  mortgage;  and  the  fact  that  it 
was  so  made  renders  it  none  the  less  a  prefer- 
ence, providing  its  effect  is  to  enable  one 
creditor  to  obtain,  within  the  four  months 
period,  a  greater  percentage  of  his  debt  than 
is  obtained  by  other  creaitors  of  the  same 
class.  Pittsburgh  Plate  Glass  Go.  v,  Edwards, 
(C.  C.  A.  8th  Cir.  1906)  148  Fed.  377,  17  Am. 
Bankr.  Rep.  447;  Hussey  v,  Richardson-Rob- 
erts Dry  Goods  Co.,  (C.  C.  A.  8th  Cir.  1906) 
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148  Fed.  598,  17  Am.  Bankr.  Rep.  511 ;  Smith 
V,  Au  Gres,  (C.  C.  A.  6th  Cir.  1906^150  Fed. 
257,  17  Am.  Bankr.  Rep.  745;  Coder  v.  Arts, 
(C.  C.  A.  8th  Cir.  1907)  152  Fed.  943,  18 
Am.  Bankr.  Rep.  513;  Coder  r.  McPherson, 
(C.  C.  A.  8th  Cir.  1907)  152  Fed.  951,  18  Am. 
Bankr.  Rep.  523;  /n  re  Reynolds,  (W.  D. 
Ark.  1907)  153  Fed.  295,  18  Am.  Bankr.  Rep. 
066;  In  re  Tindal,  (E.  D.  S.  C.  1907)  155 
Fed.  456,  18  Am.  Bankr.  Rep.  773;  Rutland 
County  Nat.  Bank  v.  Graves,  (D.  C.  Vt.  1907) 
156  Fed.  168,  19  Am.  Bankr.  Rep.  446;  In  re 
Floyd,  (E.  D.  N.  C.  1907)  156  Fed.  206,  19 
Am.  Bankr.  Rep.  438;  In  re  W.  W.  Mills  Co., 
(E.  D.  N.  C.  1908)  162  Fed.  42,  20  Am. 
Bankr.  Rep.  501;  In  re  Hickerson,  (D.  C. 
Idaho  1908)  162  Fed.  345,  20  Am.  Bankr. 
Rep.  682;  In  re  Hersey,  (N.  D.  la.  1909)  171 
Fed.  1004,  22  Am.  Bankr.  Rep.  863;  In  re 
Smith,  (N.  D.  N.  Y.  1910)  176  Fed.  426,  23 
Am.  Bankr.  Rep.  864;  In  re  Coffey,  (W.  D. 
N.  Y.  1907)  19  Am.  Bankr.  Rep.  148. 

Where  a  bankrupt,  after  having  used 
funds  belonging  to  a  township  to  purchase 
merchandise,  executed  a  mortgage  on  his 
stock  of  goods  in  favor  of  the  township,  it 
was  held  that  such  mortgage  operated  as  a 
preference,  and  was  unenforceable  by  the 
township.  Smith  v,  Au  Gres,  (C.  C.  A.  6th 
Cir.  1906)  150  Fed.  257,  17  Am.  Bankr.  Rep. 
745. 

A  mortgage  executed  by  an  insolvent  pari- 
nership  on  its  property,  within  four  months 
prior  to  its  bankruptcy,  to  secure  the  indi- 
vidual debt  of  a  partner,  is  voidable  as 
against  partnership  creditors.  In  re  Floyd, 
(£.  D.  N.  C.  1907)  156  Fed.  206,  19  Am. 
Bankr.  Rep.  438. 

Time  of  giving  mortgage.  —  A  mere  prom- 
ise by  a  debtor,  at  the  time  the  debt  was  con- 
tracted, to  five  a  mortgage  to  secure  it,  with- 
out specifying  the  nature  of  the  mortgage  or 
the  property  on  which  it  was  to  be  given, 
does  not  create  a  mortgage;  and  the  giving 
of  one  on  a  subsequent  renewal  of  the  debt, 
at  a  time  when  the  debtor  is  insolvent,  and 
within  four  months  prior  to  his  bankruptcy, 
constitutes  a  transfer  of  property  to  secure 
an  antecedent  debt,  and  creates  a  preference. 
Pollock  r.  Jones,  (C.  C.  A.  4th  Cir.  1903) 
124  Fed.  163,  10  Am.  Bankr.  Rep.  616. 

Preference  created  by  payment.  —  The  pay- 
ment of  an  existing  indebtedness  within  the 
four  months  period  and  during  insolvency, 
when  it  results  in  the  preference  of  one  cred- 
itor over  another  of  the  same  class,  consti- 
tutes a  preferential  transfer  within  the  mean- 
ing of  section  60a.  Pirie  v.  Chicago  Title, 
etc.,  Co.,  (1901)  182  U.  S.  438,  21  S.  Ct.  906, 
45  U.  S.  (L.  ed.)  1171;  Jaquith  v.  Alden, 
(1903)  189  U.  S.  78,  23  S.  Ct.  649,  47  U.  S. 
(L.  ed.)  717,  9  Am.  Bankr.  Rep.  773;  New 
York  County  Nat.  Bank  v.  Massey,  (1904) 
192  U.  S.  138,  24  S.  Ct.  199,  48  U.  S.  (L.  ed.) 
380,  11  Am.  Bankr.  Rep.  42;  Rector  v.  City 
Deposit  Bank  Co.,  (1906)  200  U.  S.  405,  26 
S.  a.  289,  50  U.  S.  (L.  ed.)  527,  15  Am. 
Bankr.  Rep.  336;  In  re  Cobb,  (E.  D.  N.  C. 
1899)  96  Fed.  821,  3  Am.  Bankr.  Rep.  129; 
In  re  Lange,  (S.  D.  N.  Y.  1899)  97  Fed.  197, 
3  Am.  Bankr.  Rep.  231;  In  re  Conhaim,  (D. 
C.  Wash.  1899)  97  Fed.  923;  In  re  Wolf,  (N. 


D.  la.  1899)  98  Fed.  74,  3  Am.  Bankr.  Rep. 
555;  In  re  Ft.  Wayne  Electric  Corp.,  (7th 
Cir.  1900)  99  Fed.  400,  39  C.  C.  A.  582;  /n  re 
Sloan,  (S.  D.  la.  1900)  102  Fed.  116,  4  Am. 
Bankr.  Rep.  356;  In  re  Fizen,  (C.  C.  A.  9th 
Cir.  1900)  102  Fed.  296,  4  Am.  Bankr.  Bep. 
10;  In  re  Amdt,  (E.  D.  Wis.  1900)  104  Fed. 
234,  4  Am.  Bankr.  Rep.  773 ;  In  re  Sanderlin, 
(E.  D.  N.  C.  1901)  109  Fed.  867;  McNair  r. 
Mclntyre,  (C.  C.  A.  4th  Cir.  1902)  113  Fed. 
113,  7  Am.  Bankr.  Rep.  638;  In  re  Water- 
bury  Furniture  Co.,  (D.  C.  Conn.  1902)  114 
Fed.  255,  8  Am.  Bankr.  Rep.  79;  Boyd  r. 
Lemon,  etc.,  Co.,  (C.  C.  A.  5th  Cir.  1902)  114 
Fed.  647,  8  Am.  Bankr.  Rep.  83;  In  re  Beld- 
ing,  (D.  C.  Mass.  1902)  116  Fed.  1016,  8 
Am.  Bankr.  Rep.  718;  Swarts  v.  St.  Louis 
Fourth  Nat.  Bank,  (C.  C.  A.  8th  Cir.  1902} 
117  Fed.  1,  8  Am.  Bankr.  Rep.  673;  In  re 
Jones,  (D.  C.  S,  C.  1902)  118  Fed.  673,  9 
Am.  Bankr.  Rep.  262;  In  re  Thompson,  (E. 
D.  Pa.  1903)  121  Fed.  607,  10  Am.  Bankr. 
Rep.  288;  In  re  O)lton  Export,  etc.,  Co.,  (C. 

C.  A.  2d  Cir.  1903)  121  Fed.  663,  10  Am. 
Bankr.  Rep.  14;  In  re  Lyon,  (C.  C.  A.  2d 
Cir.  1903)  121  Fed.  723,  10  Am.  Bankr.  Rep. 
25;  In  re  Wolf,  (W.  D.  Tenn.  1903)  122  Fed. 
127,  10  Am.  Bankr.  Rep.  153;  In  re  Jones, 
(D.  C.  S.  C.  1903)  123  Fed.  128,  10  Am. 
Bankr.  Rep.  513;  In  re  George  M.  Hill  Co., 
(C.  C.  A.  7th  Cir.  1904)  130  Fed.  315,  12 
Am.  Bankr.  Rep.  221 ;  /n  re  Foley,  (E.  D.  Pa. 

1905)  140  Fed.  300,  15  Am.  Bankr.  Rep.  832; 
Ridge  Ave.  Bank  17.  Studheim,  (C.  C.  A.  3d 
Cir.  1906)  145  Fed.  798,  16  Am.  Bankr.  Rep. 
863;  In  re  Plant,  (S.  D.  Ga.  1906)  148  Fed. 
37,  17  Am.  Bankr.  Rep.  272 ;  McNaboe  17.  Co- 
lumbian Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1907) 
153  Fed.  967,  18  Am.  Bankr.  Rep.  684;  Pratt 
V.  Columbia  Bank,  (S.  D.  N.  Y.  1907)  157 
Fed.  137,  18  Am.  Bankr.  Rep.  406;  In  re 
Mayo  Contracting  Co.,  (D.  C.  Mass.  1907) 
157  Fed.  469,  19  Am.  Bankr.  Rep.  551;  Ohio 
Valley  Bank  Co.  v.  Mack,  (C.  C.  A.  6th  Cir. 

1906)  163  Fed.  155,  20  Am.  Bankr.  Rep.  40; 
In  re  Rice,  (E.  D.  Pa.  1908)  164  Fed.  514, 
21  Am.  Bankr.  Rep.  202;  In  re  Kearney,  (E. 

D.  Pa.  1909)  167  Fed.  995,  21  Am.  Bankr. 
Rep.  721;  In  re  Knost,  (S.  D.  Ohio)  2  Am. 
Bankr.  Rep.  471;  Landry  v.  Andrews,  (1901) 

6  Am.  Bankr.  Rep.  281,  22  R.  I.  597.  48  AtL 
1036;  In  re  Rosenberg,    (S.  D.  N.  Y.  1901) 

7  Am.  Bankr.  Rep.  316;  West  v.  Lahoma 
Bank,  (1905)  16  Am.  Bankr.  Rep.  733,  16 
Okla.  328,  85  Pac.  469. 

Preferential  payments  to  several  creditors. 
—  A  payment  made  by  an  insolvent  corpora- 
tion to  a  creditor,  within  four  months  prior 
to  its  bankruptcy,  is  no  less  a  preference  be- 
cause some  other  creditors  may  also  have  ob- 
tained larger  payments  in  proportion  to  their 
claims  during  such  period.  In  re  Mayo  Con- 
tracting Co.,  (D.  C.  Mass.  1907)  157  Fed. 
469,  19  Am.  Bankr.  Rep.  551. 

Payment  on  notes.  —  Payments  by  the 
bankrupt,  while  insolvent  and  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy  against  him,  upon  his  indorsed 
notes,  which  the  indorsers  would  have  paid 
if  he  had  not,  constitute  a  preference,  whether 
the  creditor  preferred  derived  any  benefit 
from  these  payments  or  not.     Swarts  v.  St 
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Louis  Fourth  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1002)   117  Fed.  1,  8  Am.  Bankr.  Rep.  673. 

Where  notes,  given  by  a  debtor  to  dose  an 
account  for  goods,  were  still  held  by  the  cred- 
itor and  unpaid  at  the  time  a  further  indebt- 
edness on  account  was  contracted,  it  was  held 
that  both  the  notes  and  account  constituted 
the  indebtedness  then  due,  and  that  a  pay- 
ment of  the  notes  thereafter,  when  the  debtor 
was  insolvent,  and  within  four  months  prior 
to  his  bankruptcy,  constituted  the  giving  of 
a  preference.  In  re  Jones,  (D.  C.  S.  C.  1903) 
123  Fed.  128,  10  Am.  Bankr.  Rep.  513. 

The  payment  to  a  baiik  by  an  insolvent, 
within  four  months  prior  to  his  bankruptcy, 
of  notes  given  to  third  persons,  but  which 
have  been  indorsed  to  and  are  owned  by  the 
bank,  constitutes  a  preference  given  to  the 
bank.  In  re  George  M.  Hill  Co.,  (C.  C.  A. 
7th  Cir.  1904)  130  Fed.  315,  12  Am.  Bankr. 
Rep.  22^ 

The  subsequent  payment  of  a  post-dated 
check,  while  insolvent  and  within  the  pro- 
hibited period,  constitutes  a  preference.  In  re 
Lyon,  (C.  C.  A.  2d  Cir.  1903)  121  Fed.  723, 
10  A^.  Bankr.  Rep.  25. 

Repayment  of  loan.  —  A  payment  made  by 
a  bankrupt  two  days  before  the  bankruptcy 
and  while  insolvent,  in  repayment  of  a  loan, 
constitutes  a  voidable  preference.  In  re 
Kearney,  (E.  D.  Pa.  1909)  167  Fed.  995,  21 
Am.  Bankr.  Rep.  721. 

Payment  of  rent  by  an  insolvent  is  not 
necessarily  a  preference;  but  when  it  is  done 
as  a  means  and  for  the  purpose  of  carrying 
on  a  business  in  fraud  of  creditors  it  should 
be  so  regarded.  In  re  Lange,  (S.  D.  N.  Y. 
1809)  97  Fed.  197,  3  Am.  Bankr.  Rep.  231. 

Payment  in  goods.  —  Where,  within  a 
month  prior  to  the  filing  of  a  bankruptcy 
petition,  the  bankrupts  delivered  certain 
goods  to  their  father  and  another,  in  part 
payment  of  unsecured  debts,  it  was  held  that 
such  payment  was  a  preference,  and  that  the 
trustee  was  entitled  to  recover  the  goods  or 
their  value  from  the  transferees.  In  re  Ans- 
ley,  (E.  D.  N.  C.  1907)  153  Fed.  983,  18  Am. 
Bankr.  Rep.  457. 

Directing  another  to  pay  creditors. — 
Where  a  partner  of  a  bankrupt  firm  directed 
a  mortgagee  of  firm  property,  who  had  fore- 
closed the  mortgage  and  obtained  a  surplus 
after  satisfaction  of  the  mortgage  debt,  to 
pay  such  surplus  to  a  firm  creditor,  it  was 
held  that  the  transaction  was  in  effect  a  di- 
rect payment  by  the  firm  to  the  creditor,  and 
constituted  a  preferential  payment.  Johnson 
V.  Hanley,  etc.,  Co.,  (D.  C.  R.  L  1911)  188 
Fed.  752. 

But  the  repayment  of  money  stolen  does 
not  constitute  a  preference.  McNaboe  v,  Co- 
lumbian Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1907) 
153  Fed.  067,  18  Am.  Bankr.  Rep.  684. 

Payments  made  on  open  accounts  and  in 
dm  course  of  business  within  the  four  months 
period,  and  which  are  received  in  good  faith, 
without  the  creditor's  knowledge  of  the  debt- 
or's insolvency,  leaving  a  net  amount  due 
from  the  bankrupt's  estate,  do  not  constitute 
a  preference.  Pirie  v.  Chicago  Title,  etc.,  Co., 
(1901)  182  U.  S.  438,  21  S.  Ct.  906.  45  U.  S. 
(L.  ed.)  1171;  Jftquith  v.  Alden,  (1903)   189 


U.  S.  78,  23  S.  Ct.  649,  47  U.  S.  (L.  ed.)  717, 
9  Am.  Bankr.  Rep.  773 ;  Yaple  v.  Dahl-Milli- 
kan  Grocery  Co.,  (1904)  193  U.  S.  526,  24 
S.  Ct.  552,  48  U.  8.  (L.  ed.)  776;  Wild  v. 
Provident  L.,  etc.,  Co.,  (1909)  214  U.  S.  292, 
29  8.  Ct.  619,  53  U.  8.  (L.  ed.)  1003,  22  Am. 
Bankr.  Rep.  109;  In  re  Sagor,  (C.  C.  A.  2d 
Cir.  1903)  121  Fed.  658,  9  Am.  Bankr.  Rep. 
361;  Wild  v.  Provident  L.,  etc.,  Co.,  (C.  C. 
A.  3d  Cir.  1907)  153  Fed.  562,  18  Am.  Bankr. 
Rep.  506,  affirming  (E.  D.  Pa.  1906)  17  Am. 
Bankr.  Rep.  56;  In  re  Hall,  (W.  D.  N.  Y. 
1900)  4  Am.  Bankr.  Rep.  871. 

Payment  hy  indorser.  —  Where  an  indorser 
of  a  bankrupt's  paper,  well  secured  by  the 
indorser's  collateral,  paid  the  paper  to  the 
bank,  and  charged  the  amount  against  its 
debt  on  open  account  to  the  bankrupt,  it  was 
held  that  equity  did  not  require  that  the  pay- 
ment be  held  to  constitute  a  preference  to  the 
bank  by  the  bankrupt  on  the  theory  that  the 
transaction  was  an  evasion  of  the  Act.  Mason 
17.  National  Herkimer  County  Bank,  (C.  C. 
A.  2d  Cir.  1909)  172  Fed.  529,  22  Am.  Bankr. 
Rep.  733. 

Necessity  of  increasing  bankrupt's  estate. 
—  It  has  been  held  that  it  is  only  where  new 
sales  succeed  payments,  and  the  net  result 
is  to  increase  the  value  of  the  estate,  that 
payments  made  by  an  insolvent  debtor,  or  on 
a  running  account,  are  not  to  be  considered 
as  preferential  transfers.  Wild  v.  Provident 
L.,  etc.,  Co.,  (C.  C.  A.  3d  Cir.  1907)  153  Fed. 
562,  18  Am.  Bankr.  Rep.  506. 

Section  57 g,  providing  that  **  the  claims  of 
creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall 
surrender  their  preferences,"  will  not  be  so 
construed  as  to  require  a  creditor  to  surren- 
der partial  payments  received  by  him  on  ac- 
count in  the  usual  course  of  business,  where 
the  transaction^  covered  by  the  account  be- 
tween them,  taken  together,  resulted  in  in- 
creasing the  net  indebtedness  to  the  creditor, 
and  correspondingly  increasing  the  bankrupt's 
estate.  In  re  Dickson,  (C.  C.  A.  1st 
Cir.  1901)  111  Fed.  726,  7  Am.  Bankr.  Rep. 
186. 

But  even  an  increase  of  the  bankrupt's  es- 
tate, as  a  net  result  of  the  transactions  be- 
tween the  bankrupt  and  a  creditor  within 
four  months  prior  to  filing  the  petition  in 
bankruptcy,  where  the  last  transad;ion  was  ft 
payment  on  account  of  the  indebtedness,  is 
not  sufficient  to  relieve  the  creditor  from 
surrendering  this  last  payment  as  preferen- 
tial before  he  is  permitted  to  prove  the  bal- 
ance of  his  claim  against  the  bankrupt's 
estate,  when  the  account  runs  far  back  be- 
yond the  four  months  before  the  petition  was 
presented  and  the  transactions  between  them 
end  with  a  large  payment  on  account  of  the 
whole  indebtedness.  In  re  Watkinson,  (E.  D. 
Pa.  1906)  17  Am.  Bankr.  Kep.  56. 

Payment  of  valid  lien.  — The  payment  by 
a  partnership,  within  four  months  prior  to 
its  bankruptcy,  of  a  sum  of  money  to  the 
mother  of  the  partners,  on  account  of  accrued 
interest  on  her  statutory  dower  in  real  es- 
tate, owned  by  the  partners  through  descent 
from  tljeir  father,  but  upon  which  the  mother 
had  a  lien  for  her  dower  and  interest,  cannot 
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be  aesailed  as  a  preference.  In  rt  Riddle, 
(S.  D.  Pa.  1903)   122  Fed.  650. 

lUiilring  transactions.  —  The  depoaii  of 
money  in  hank  by  an  insolvent  within  four 
months  prior  to  his  bankruptcy,  on  open  ac- 
count, subject  to  check,  does  not  constitute  a 
transfer  of  property  amounting  to  a  prefer- 
ence, although  the  bank  may  be  at  the  time  a 
creditor,  and,  under  section  68a,  have  the 
right  to  set  off  so  much  of  its  claim  as  equals 
the  balance  in  such  account.  In  re  George 
M.  Hill  Co.,  (C.  C.  A.  7th  Cir.  1»04)  130 
Fed.  315,  12  Am.  Bankr.  Bep.  221;  In  re 
Scherzer,  (N.  D.  la.  1904)  130  Fed.  631,  12 
Am.  Bankr.  Rep.  451;  Tomlinson  r.  Lexing- 
ton Bank,  (C.  C.  A.  4th  Cir.  1906)  145  Fed. 
824,  16  Am.  Bankr.  Rep.  632;  McDonald  r. 
Clearwater   Shortline  R.   Co.,    (C.   C.    Idaho 

1908)  164  Fed.  1007;  Mason  t?.  National 
Herkimer  County  Bank,    (C.  C.   A.  2d  Cir. 

1909)  172  Fed.  529,  22  Am.  Bankr.  Rep.  733; 
In  re  Elsasser,  (E.  D.  Pa.  1901)  7  Am. 
Bankr.  Rep.  215;  West  v.  Lahoma  Bank, 
(1905)  16  Am.  Bankr.  Rep.  733,  16  Okla. 
328,  85  Pac.  469.  See  also  the  annotation 
under  section  68  a  and  b,  infra,  p.  805  et  eeq., 
aa  to  the  right  of  set-off. 

Thus  where  an  insolvent  person  borrows 
money  from  a  hank,  and  executes  his  note 
therefor,  and  deposits  the  money  in  said  bank 
subject  to  his  check,  such  transaction  does  not 
constitute,  a  preferential  transfer  under  the 
Bankruptcy  Act;  and  the  bank  may,  before 
the  depositor  is  declared  a  bankrupt,  credit  the 
amount  of  his  deposit  upon  his  debt  due  the 
bank,  and  such  transaction  will  not  entitle  the 
trustee  in  bankruptcy  to  recover  the  amount 
of  such  deposit  as  a  preference.  West  v,  La- 
homa Bank,  (1905)  16  Am.  Bankr.  Rep.  733, 
16  Okla.  328,  85  Pac.  469. 

The  application  by  a  bank  of  the  amount 
standing  to  the  credit  of  a  depositor  in  his 
general  account,  subject  to  check  on  a  note  of 
the  depositor,  although  within  four  months 
prior  to  his  bankruptcy,  and  while  he  was  in- 
solvent, does  not  constitute  a  preference. 
In  re  Scherzer,  (N.  D.  la.  1904)  130  Fed.  631, 
12  Am.  Bankr.  Rep.  451. 

Payment  of  overdraft,  —  So,  also,  where  a 
bank  allowed  a  customer  to  overdraw  on  the 
express  agreement  that  the  customer  should 
assign  good  accounts  for  collection  to  pay  the 
overdraft,  it  was  held  that  the  subsequent  as- 
signment of  the  accounts,  although  the  cus- 
tomer WBA  insolvent,  did  not  constitute  the 
eiving  of  a  preference.  Tomlinson  r.  Lexing- 
ton Bank,  (C.  C.  A.  4th  Cir.  1906)  145  Fed. 
824,  16  Am.  Bankr.  Rep.  632. 

But  see  In  re  Kellar,  (N.  D.  Ta.  1901)  110 
Fed.  348,  wherein  it  was  held  that  deposits 
in  a  bank  made  by  an  insolvent  within  four 
months  prior  to  his  bankruptcy,  and  applied 
by  the  bank  to  the  payment  of  an  overdraft 
previously  made,  constitute  a  preference. 

Deposit  in  pursuance  of  creditors*  agree- 
ment,—  A  trustee  in  bankruptcy  has  no  in- 
terest which  he  can  enforce  for  the  benefit  of 
general  creditors  in  an  arrangement  between 
the  bankrupt  and  certain  creditors  by  which 
money  deposited  with  one,  which  was  a  bank, 
was  to  be  held  in  trust  and  distributed  pro 
rata  between  them,  and  which  was  not  pro- 
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hibited  by  the  bankruptcy  statute.  Lowell  v. 
International  Trust  Co.,    (C.  C.  A.   1st  Cir. 

1907)  158  Fed.  781,  19  Am.  Bankr.  Bep.  853. 
Preferential    payment    to    bank.  —  But    a 

bank  is  not  relieved  from  liability  to  refund, 
as  a  preference,  a  payment  received  on  notes 
from  a  bankrupt  while  insolvent,  under  such 
circumstances  that  it  had  reasonable  grounds 
to  believe  that  a  preference  was  intended,  by 
the  fact  that  the  payment  was  made  by  a 
check  on  the  debtor's  deposit  in  the  same 
bank,  which,  if  it  had  remained  until  the 
debtor's  bankruptcy,  the  bank  might  have 
retained  as  a  set-off.  Ridge  Ave.  Bank  r. 
Studheim,  (C.  C.  A.  3d  Cir.  1906)  145  Fed. 
798,  16  Am.  Bankr.  Rep.  863.  And  see  to  the 
same  effect  Pratt  v.  Columbia  Bank,  (S.  D. 
N.  Y.  1907)  157  Fed.  137,  18  Am.  Bankr.  Kep. 
406;   In  re  W.  W.  Mills  Co.,    (E.  D.  N.  C. 

1908)  162  Fed.  42,  20  Am.  Bankr.  Rep. 
501. 

Payment  of  its  officer  by  insolvent  hank.  — 
Where  a  day  or  two  before  the  open  insol- 
vency of  a  bank  its  receiving  and  paying 
teller,  with  full  knowledge  of  its  insolvency, 
drew  his  check  against  the  fund  and.  paid 
himself  $3,100  which  he  claimed  as  a  creditor 
of  the  bank,  it  was  held  that  such  transaction 
constituted  a  preference  which  was  recover- 
able by  the  bank's  trustee  in  bankruptcy. 
In  re  Plant,  (S.  D.  Ga.  1906)  148  Fed.  37,  17 
Am.  Bankr.  Rep.  272. 

II.  CONSTTTUEITT  ElElfElfTa. 

Insolyency.  —  It  is  elementary  to  the  defi- 
nition of  a  forbidden  preference,  considered 
under   any   section  of   the  bankruptcy   law, 
and  for  any  purpose,  that  it  must  have  been 
made  by  the  debtor  "  while   insolvent."     A 
solvent    debtor    cannot    make    a    preference. 
Kaufman  v.  Tredway,  (1904)   195  U.  8.  271, 
25  S.  Ct.  33,  49  U.  S.   (L.  ed.)    190,  12  Am. 
Bankr.  Rep.  682;    In  re  Baumann,    (W.   D. 
Tenn.  1899)    96  Fed.  946;  In  re  Lange,    (S. 
D.  N.  Y.  1899)    97  Fed.  197,  3  Am.  Bankr. 
Rep.  231;  In  re  Alexander,  (N.  D.  Ga.  1900) 
102  Fed.  464,  4  Am.  Bankr.  Rep.  376;  Dun- 
can t\  Landis,   (C.  C.  A.  3d  Cir.  1901)    106 
Fed.    839,   5   Am.    Bankr.   Rep.   675;    In  re 
Bloch,  (C.  C.  A.  2d  Cir.  1901)   109  Fed.  790, 
6  Am.  Bankr.  Rep.  300;  In  re  Chappell,  (E. 
D.  Va.  1901)  113  Fed.  545,  7  Am.  Bankr.  Rep. 
608;  McDonald  v.  Daakam,  (C.  C.  A.  7th  Cir. 
1902)    116  Fed.  276.  8  Am.  Bankr.  Rep.  543. 
affirmina    (E.  D.  Wis.   1901)    6  Am.  Bankr. 
Rep.  271;  In  re  Doscher,  (E.  D.  N.  Y.  1902) 
120  Fed.  408;  In  re  Docker-Foster  Co.,  (E, 
D.  Pa.   1903)    123   Fed.  190,  10  Am.  Bankr. 
Rep.  584;  In  re  Mandel,   (S.  D.  N.  Y.  1903) 
127  Fed.  863,   10  Am.  Bankr.  Rep.  774,  af- 
firmed  (2d  Cir.  1905)    135  Fed.  1021,  68  C. 
C.    A.   546;   Lansing   Boiler,  etc.,   Works  r. 
Ryerson,   (C.  C.  A.  6th  Cir.  1904)    128  Fed. 
701,  11  Am.  Bankr.  Rep.  558;   Troy  Wsgon 
Works  V.  Vastbinder,  (M.  D.  Pa.  1904)  130 
Fed.   232,    12   Am.   Bankr.   Rep.   362;   In  re 
Goodhile,   (N.  D.  la.  1904)   130  Fed.  782,  12 
Am.  Bankr.  Rep.  374;  In  re  Shoeamith,  (C. 
C.  A.  7th  Cir.   1905)    135  Fed.  084,  13  Am. 
Bankr.  Rep.  645;  In  re  Clifford,   (N.  D.  la. 
1905)  136  Fed.  475,  14  Am.  Bankr.  Rep.  281; 
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J.  W.  Butler  Paper  Co.  i;.  Qoembel,  (C.  C. 
A.  7th  Cir.  1905)  143  Fed.  295, 15  Am.  Bankr. 
Rep.  26;  In  re  Hines,  (D.  C.  Ore.  1906)  144 
Fed.  142,  16  Am.  Bankr.  Rep.  296;  Ridge 
Ave.  Bank  v.  Studheim,  (C.  C.  A.  3d  Cir. 
1906)  145  Fed.  798;  Calhoun  County  Bank 
V,  Cain,  (C.  C.  A.  4th  Cir.  1907)  152  Fed. 
983,  18  Am.  Bankr.  Rep.  509;  In  re  Pfaf- 
finger,  (W.  D.  Ky.  1907)  154  Fed.  628,  18 
Am.  Bankr.  Rep.  807;  Rutland  County  Nat. 
Bank  v.  Graves,  (D.  C.  Vt.  1907)  156  Fed. 
168,  19  Am.  Bankr.  Rep.  446;  Huttig  Mfg. 
Co.  1?.  Edwards,  (C.  C.  A.  8th  Cir.  1908)  160 
Fed.  619,  20  Am.  Bankr.  Rep.  349;  In  re  W. 
W.  Mills  Co.,  (E.  D.  N.  C.  1908)  162  Fed. 
42,  20  Am.  Bankr.  Rep.  501 ;  In  re  Farmers' 
Supply  Co.,  (S.  D.  Ohio  1909)  170  Fed.  502, 
22  Am.  Bankr.  Rep.  460;  Worrell  v,  Whitney, 
(E.  D.  Pa.  1910)  179  Fed.  1014;  In  re  Sayed, 
(W.  D.  Mich.  1910)  185  Fed.  962;  Sebring 
r.  Wellington,  (N.  Y.  1901)  6  Am.  Bankr. 
Rep.  671;  Matter  of  Linton,  (E.  D.  Pa.  1902) 

7  Am.  Bankr.  Rep.  676 ;  Matter  of  Rung  Fur- 
niture Co.,  (W.  D.  N.  Y.  1903)  10  Am. 
Bankr.  Rep.  51;  Halbert  t^.  Pranke,  (1904)  11 
Am.  Bankr.  Rep.  621,  91  Minn.  204,  97  N. 
W.  976;  John  S.  Brittain  Dry  Goods  Co.  v, 
Bertenshaw,  (1904)  11  Am.  Bankr.  Rep.  630, 
68  Kan.  734,  75  Pac.  1027;  Cullinane  v,  SUte 
Bank,  (1904)  12  Am.  Bankr.  Rep.  776,  123 
la.  340,  98  N.  W.  887;  Hackney  t?.  Har- 
greaves,  (1904)  13  Am.  Bankr.  Rep.  164,  68 
Neb.  634,  94  N.  W.  822,  99  N.  W.  675,  revere- 
ing  (1903)  10  Am.  Bankr.  Rep.  213;  Chicago 
Motor  Vehicle  Co.  v,  American  Oak  Leather 
Co.,  (1905)  15  Am.  Bankr.  Rep.  808;  Harder 
V.  Clark,  (1910)  23  Am.  Bankr.  Rep.  756,  66 
Misc.  584,  123  N.  Y.  S.  1102;  DeGraff  v, 
I.ang,  (1904)  92  App.  Div.  564,  87  N.  Y.  S. 
78.  ' 

What  constitutes  insolvency  has  been  con- 
sidered under  section  la  (15),  supra,  p.  465. 

The  instances  where  any  one  has  a  moral 
or  ethical  standing  to  attack  a  security  given 

S'  a  perfectly  solvent  debtor  are  rare,  a1- 
ough  they  may  sometimes  occur,  and  such 
exceptional  instances  do  not  justify  straining 
the  statute.  In  re  Sayed,  (W.  D.  Mich.  1910) 
185  Fed.  962. 

Preference  must  be  given  to  creditor.  —  It 
is  essential,  in  order  to  constitute  a  prefer- 
ence under  section  60a,  that  a  creditor  obtain 
some  portion  of  the  bankrupt's  property; 
otherwise  there  can  be  no  preference.  Rich- 
ardson V.  Shaw,  (1908)  209  U.  S.  365,  381, 
28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  835;  In  re 
West  Norfolk  Lumber  C3o.,  (E.  D.  Va.  1902) 
112  Fed.  759,  7  Am.  Bankr.  Rep.  648;  Swarts 
V,  Siegel,    (E.  D.  Mo.  1902)    114  Fed.  1001, 

8  Am.  Bankr.  Rep.  220;  In  re  Steam  Vehicle 
Co.,  (E.  D.  Pa.  1903)  121  Fed.  939,  10  Am. 
Bankr.  Rep.  385;  In  re  Clifford,  (N.  D.  la. 
1905)  136  Fed.  475,  14  Am.  Bankr.  Rep. 
281;  Benjamin  V.  Chandler,  (M.  D.  Pa.  1905) 

142  Fed.  217,  15  Am.  Bankr.  Rep.  439;  Wood 
V,  U.  S.  Fidelity,  etc.,  O).,  (D.  C.  Mass.  1905) 

143  Fed.  424,  16  Am.  Bankr.  Rep.  21;  In  re 
Hines,  (D.  C.  Ore.  1906)  144  Fed.  147, 16  Am. 
Bankr.  Rep.  538 ;  Ludvigh  t?.  Umstadter,  (S.  D. 
N.  Y.  1906)  148  Fed.  319,  17  Am.  Bankr.  Rep. 
774;  Kobusch  v.  Hand,  (C.  C.  A.  8th  Cir.  1907) 
166  Fed.  660,  19  Am.  Bankr.  Rep.  379;  Hut- 


tig  Mfg.  Co.  V,  Edwards,  (C.  C.  A.  8th  Cir. 
1908)  160  Fed.  619,  20  Am.  Bankr.  Rep.  349; 
Mason  v.  National  Herkimer  CJounty  Bank, 
(2d  Cir.  1909)  172  Fed.  529,  97  C.  C.  A.  155; 
Mattley  r.  W^olfe,  (D.  C.  Neb.  1909)  175  Fed. 
619,  23  Am.  Bankr.  Rep.  673;  In  re  Kayser. 
(C.  C.  A.  3d  Cir.  1910)  177  Fed.  383,  24  Ami 
Bankr.  Rep.  174;  Catchings  v,  Chatham  Nat. 
Bank,  (C.  C.  A.  2d  Cir.  1910)  180  Fed.  103; 
Clarke  v,  Rogers,  (C.  C.  A.  1st  Cir.  1910)  183 
Fed.  518;  In  re  Crafts-Riordon  Shoe  Co.,  (D. 
C.  Mass.  1910)  185  Fed.  931;  Hackney  v. 
Hargreaves,  (1904)  13  Am.  Bankr.  Rep.  164, 
68  Neb.  624,  94  N.  W.  822,  99  N.  W.  675. 

Must  have  provable  claim.  —  It  seems  to  be 
an  accepted  doctrine  that  preferences  are 
within  the  same  subject-matter  as  claims 
provable;  and  that  it  is  only  with  reference 
to  claims  provable  that  preferences  can  be 
declared.  Richardson  v,  Shaw,  (1908)  209 
U.  8.  365,  381,  28  S.  Ct.  512,  52  U.  S.  (L. 
ed.)  835;  Clarke  v,  Rogers,  (C.  C.  A.  1st 
Cir.  1910)  183  Fed.  518;  In  re  Crafts-Rior- 
don Shoe  Co.,  (D.  C.  Mass.  1910)  185  Fed. 
931. 

It  is  undoubtedly  the  general  construction 
of  the  statute  that  nothing  is  within  its  pur- 
view so  far  as  preferences  are  concerned,  ex- 
cept with  reference  to  debts  which  can  be 
proved  for  a  dividend.  On  the  other  hand, 
it  must  be  accepted  that  anything  which  can 
be  proved  for  a  dividend  is  within  the  pur- 
view of  those  portions  of  the  statute  which 
relate  to  preferences,  whether  or  not  they  are 
strictly  shadowed  out  by  the  words  "cred- 
itor "  and  **  debt,"  as  especially  defined  in 
the  statute,  or  as  otherwise  reasonably  un- 
derstood. Clarke  v.  Rogers,  (C.  C.  A.  1st 
Cir.  1910)    183  Fed.  518. 

Thus  where  a  creditor  of  a  bankrupt  files 
a  petition  in  the  court  of  bankruptcy,  setting 
up  a  claim  to  the  ownership  of  a  fund  which 
has  been  paid  into  court  subject  to  the  rights 
of  conflicting  claimants,  but  does  not  seek  to 
prove  a  claim  as  a  general  creditor  of  the 
estate,  the  amount  of  a  preference  received 
by  such  creditor  cannot  be  deducted  from 
such  fund.  In  re  West  Norfolk  Lumber  Co., 
(E.  D.  Va.  1902)  112  Fed.  759,  7  Am.  Bankr. 
Rep.  648. 

A  surety  or  indorser,  for  a  bankrupt  is  a 
"creditor"  within  the  meaning  of  the  stat- 
ute. Kobusch  t7.  Hand,  (C.  C.  A.  8th  Cir. 
1907)  156  Fed.  660,  19  Am.  Bankr.  Rep.  379; 
Huttig  Mfg.  Co.  v.  Edwards,  (C.  C.  A.  8th 
Cir.  1908)  160  Fed.  619,  20  Am.  Bankr.  Rep. 
349. 

Where  a  broker  buys  stock  for  a  customer 
on  a  margin,  the  title  to  such  stock  is  in  the 
customer,  and  not  in  the  broker,  who  holds 
the  same  merely  as  pledgee  to  secure  the  ad- 
vances made  by  him  in  the  purchase;  hence 
the  customer  is  not  a  creditor  of  the  broker 
with  respect  to  the  transaction,  and  the  trans- 
fer of  the  stock  to  the  customer  on  the  settle- 
ment of  his  account  cannot  be  considered  the 
giving  of  a  preference  by  the  broker  on  his 
bankruptcy  within  four  months  thereafter. 
Richardson  v.  Shaw,  (C.  C.  A.  2d  Cir.  1906) 
147  Fed.  659,  16  Am.  Bankr.  Rep.  842,  af- 
firmed (1908)  209  U.  S.  365,  28  B.  Ct.  512,  52 
U.  S.  (L.  ed.)  835. 
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Time  of  obUining  prtfereace.  —  In  order  to 
constitute  a  preference  within  the  meaning  of 
the  bankruptcy  law,  it  is  necessary  that  the 
transaction  take  place,  or  become  effective  as 
to  creditors,  within  the  four  months  preced- 
ing the  filing  of  the  petition  in  ba^ruptcy, 
or  at  some  time  thereafter  and  before  the  ad- 
judication. Page  i'.  Rogers,  (1009)  211  U. 
S.  575,  20  S.  Ct.  159,  53  U.  S.  (L.  ed.)  332,  21 
Am.  Bankr.  Rep.  496;  In  re  Folb,  (E.  D.  N. 

C.  1898)  91  Fed.  lOT,'  1  Am.  Bankr.  Rep. 
22;  In  re  Stevenson,  (D.  C.  Del.  1899)  94 
Fed.  110,  2  Am.  Bankr.  Rep.  66;  In  re  Du- 
pree,  (E.  D.  N.  C.  1899)  07  Fed.  28;  /n  re 
Sheridan,  (E.  D.  Pa.  1899)  98  Fed.  406; 
Sabin  v.  Camp,  (C.  C.  Ore.  1900)  98  Fed. 
974;  In  re  Terrill,  (D.  C.  Vt.  1900)  100  Fed. 
778,  4  Am.  Bankr.  Rep.  145;  Batchelder,  etc., 
Co.  r.  Whitmore,  (C.  C.  A-  Ist  Cir.  1903)  122 
Fed.  355,  10  Am.  Bankr.  Rep.  641;  In  re 
Oirard  Glanced  Kid  Co.,  (E.  D.  Pa.  1904)  129 
Fed.  841,  12  Am.  Bankr.  Rep.  295;  Rytten- 
berg  r.  Schefer,  (S.  D.  N.  Y.  1904)  131  Fed. 
313,  11  Am.  Bankr.  Rep.  652;  Long  r.  Farm- 
er's Stote  Bank,  (C.  C.  A.  8th  Cir.  1906)   147 

«Fed.  360,  17  Am.  Bankr.  Rep.  103;  Mer- 
chant's Nat.  Bank  v.  Cole^  (C.  C.  A.  6th  Cir. 
1907)  149  Fed.  708,  18  Am.  Bankr.  Rep.  44; 
Manning  v,  Evans,  (D.  C.  N.  J.  1907)  156 
Fed.  106,  19  Am.  Bankr.  Rep.  217;  In  re 
Mayo  Contracting  Co.,  (D.  C.  Mass.  1907) 
157  Fed.  469,  19  Am.  Bankr.  Rep.  551 ;  Low- 
ell V,  International  Trust  Co.,  (C.  C.  A.  1st 
Cir.  1907)  158  Fed.  781,  19  Am.  Bankr.  Rep. 
853;  Mattley  r.  Wolfe,  (D.  C.  Neb.  1900) 
175  Fed.  610;  In  re  Salvator  Brewing  Co., 
(8.  D.  N.  y.  1010)  183  Fed.  010;  In  re  Lewis, 
(S.  D.  N.  Y.  1800)  1  Am.  Bankr.  Rep.  458; 
In  re  Tonawanda  St.  Planing  Mill  Co.,   (W. 

D.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  38;  Whit- 
ley Grooerv  Co.  v.  Roach,  (1902)  8  Am. 
Bankr.  Rep.  505,  115  Ga.  918,  42  S.  E.  282: 
Batchelder,  etc.,  Co.  r.  Whitmore,  (C.  C.  A. 
1st  Cir.  1903)  10  Am.  Bankr.  Rep.  641 ;  Pratt 
r.  Christie,  (1904)  12  Am.  Bankr.  Rep.  1, 
95  App.  Div.  282,  88  N.  Y.  S.  585;  Matter 
of  U.  S.  Food  Co.,  (E.  D.  Mich.  1906)  15  Am. 
Bankr.  Rep.  329;  Matter  of  Wilson,  (D.  C. 
Hawaii  1910)  23  Am.  Bankr.  Rep.  814. 

The  title  of  one  who  purchases  property 
from  an  embarrassed  debtor  cannot  be  im- 
peached by  the  latter's  trustee  in  bankruptcy 
subsequently  appointed,  on  the  ground  that 
the  purchase  was  made  for  the  purpose  of  en- 
abling the  debtQr  to  pay  some  of  his  creditors 
in  preference  to  others,  in  fraud  of  the  bank- 
ruptcy law,  the  proceeds  having  been  so  used, 
when  the  sale  and  the  payments  to  creditors 
occurred  more  than  four  months  before  the 
filing  of  the  petition  in  bankruptcy.  In  re 
Kindt,  (8.  D.  la.  1900)  101  Fed.  107,  3  Am. 
Bankr.  ^  Rep.  443. 

The  time  ie  to  he  computed  in  accordance 
with  section  31.  The  term  "four  months" 
means  within  four  months  from  the  com- 
mencement of  the  bankruptcy  proceedings. 
Whitley  Grocery  Co.  v.  Roach,  (1902)  8  Am. 
Bankr.  Rep.  505,  115  Ga.  918,  42  S.  E.  282. 
See  also  the  cases  cited  under  section  31, 
supra,  p.  653. 

Thus  it  has  been  held  that  although  a  peti- 
tion in  involuntary  bankruptcy  was  insufli- 


cient  on  its  face  to  authorize  the  court  to 
make  an  adjudication,  because  it  showed  less 
than  the  required  number  of  legally  qualified 
petitioners,  but  other  creditors  afterwards 
joined  therein,  the  four  months  period  within 
which  transfers  of  property  may  be  avoided 
as  preferential  runs  back  from  the  time  when 
such  joinder  made  the  petition  suflleient, 
which  for  such  purpose  must  be  considered  as 
the  date  of  filing.  Manning  v,  Evans,  (D.  C. 
N.  J.  1907)  156  Fed.  106,  19  Am.  Bankr.  Rep. 
217. 

Renetcal  of  old  indehtednets.  —  A  pledge 
of  property  to  secure  notes  executed  within 
four  months  prior  to  proceedings  in  bank- 
ruptcy against  the  pledgor  is  not  voidable  as 
an  illegiH  preference,  where  the  notes  so  se- 
cured were  renewals  of  prior  notes  also  se- 
cured by  a  pledge  of  the  same  property;  the 
original  indebteoness  having  been  created  and 
the  original  pledge  made  prior  to  the  four 
months  period.  Chattanooga  Nat.  Bank  r. 
Rome  Iron  Co.,  (N.  D.  Ga.  1900)  102  Fed. 
755»  4  Am.  Bankr.  Rep.  441. 

Effect  of  previoue  negotiation,  —  Where  a 
transaction    has    resulted    in    a    preference 
within  the  four  months  period,  it  will  not  be 
deprived  of  its  preferential  character  by  the 
fact  that  it  was  effected  in  the  performance 
of  a  contract,  or  other  negotiation,  executed 
or   agreed   upon  at  a  time   antedating   the 
bankruptcy  proceedings  by  more  than   four 
months.    Wilson  t?.  Nelson,  (1901)  183  U.  8. 
191,  22  S.  Ct.  74,  46  U.  S.   (L.  ed.)    147,  7 
Am.  Bankr.  Rep.  142;  Humphrey  r.  Tatman. 
(1905)   198  U.  S.  91,  25  S.  Ct.  667,  49  U.  S. 
(L.  ed.)   956,  14  Am.  Bankr.  Rep.  74;  Page 
r.  Rogers,  (1909)  211  U.  S.  575,  29  S.  Ct.  150, 
53  U.  S.   (L.  ed.)   332,  21  Am.  Bankr.  Rep. 
496;   In  re  Sheridan,    (E.  D.  Pa.   1899)    98 
Fed.  406,  3  Am.  Bankr.  Rep.  554;  Sabin  v. 
Camp,   (C.  C.  Ore.  1900)  98  Fed.  974;  In  re 
Klingaman,    (S.  D.  la.   1900)    101  Fed.  691, 
4  Am.  Bankr.  Rep.  254;  In  re  Ronk,  (D.  C. 
Ind.  1901)    111  Fed.  154,  7  Am.  Bankr.  Rep. 
31;  Pollodc  V.  Jones,  (C.  C.  A.  4th  Cir.  1903) 
124  Fed.   166,   10  Am.  Bankr.   Rep.  616,  af- 
firming   (D.  C.   S.  C.   1902)    9  Am.  Bankr. 
Rep.  262;  Anniston  Iron,  etc.,  Co.  v.  Annis- 
ton  Rolling  Mill  Co.,  (N.  D.  Ala.  1903)   125 
Fed.  974,  11  Am.  Bankr.  Rep.  200;  In  re  Dis- 
mal   Swamp    Contracting    Co.,    (E.    D.    Va. 
1905)  135  Fed.  415,  14  Am.  Bankr.  Rep.  175; 
Morgan  v.  Mannington  First  Nat.  Bank,  (C. 
C.  A.  4th  Cir.  1906)    145  Fed.  466,  16  Am. 
Bankr.  Rep.  645;  In  re  Great  Western  Mfg. 
Co.,  (C.  C.  A.  8th  Cir.  1907)  152  Fed.  123,  18 
Am.  Bankr.  Rep.  259;  In  re  Mayo  Contract- 
ing Co.,  (D.  C.  Mass.  1907)   157  Fed.  469,  19 
Am.  Bankr.  Rep.  551 ;  InreW.  W.  Mills  O., 
(E.   D.  N.  C.    1908)    162  Fed.   42,   20  Am. 
Bankr.  Rep.  501 ;  Vitzthum  v.  Large,  (N.  D. 
la.  1908)   162  Fed.  685,  20  Am.  Bankr.  Rep. 
666;  In  re  Smith,   (N.  D.  N.  Y.  1910)   176 
Fed.  426,  23  Am.  Bankr.  Rep.  864.    See  also 
In  re  Sayed,    (W.  D.  Mich.  1910)    185  Fed. 
962;  In  re  Barrett,  (S.  D.  N.  Y.  1901)  6  Am. 
Bankr.  Rep.  48;  Matthews  v,  Hardt,  (1903) 
9  Am.  Bankr.  Rep.  373,  affirming  (1902)  37 
Misc.  653,  76  N.  Y.  S.  134;  Holdrege  First 
Nat.  Bank  v,  Johnson,  (1903)  10  Am.  Bankr. 
Rep.  208,  68  Neb.  641,  94  N.  W.  837 ;  Matter 
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of  Muickl,  (8.  D.  K.  T.  IMS)  10  Am.  Baakr. 
Rep.  774;  Torrance  v.^Winfleld  Nat  Bank, 
(Kan.  1903)  11  Am.  Baotkr.  Bep.  186;  Long 
r.  Farmers'  State  Bank,  (C.  C.  A.  8th  Cir. 
1906)   17  Am.  Bankr.  Rep.  103. 

JSa^i/icatton  o/  oorporation  agenVB  unau- 
thorized act.  —  A  transfer  of  property  by  a 
corporation  as  security  for  a  past  indebted- 
ness, within  four  months  prior  to  its  bank- 
niptcv,  when  it  was  insolvent  and  the  cred- 
itor had  reason  to  believe  it  to  be  so,  is  a 
preference,  even  though  such  transfer  was 
made  in  ratification  of  an  unauthorized  trans- 
fer made  by  an  officer  of  the  corporation  be- 
fore the  four  months  period.  In  re  W.  W. 
MiUs  Co.,  (E.  D.  N.  C.  1908)  162  Fed.  42,  20 
Am.  Bankr.  Rep.  501. 

Delivery  of  pledge  pursuant  to  prior  agree- 
ment.—  An  agreement  to  pledge  personal 
property  as  security  for  a  debt  is  not  ex- 
ecuted where  the  goods  are  not  delivered  to 
the  creditor,  nor  set  apart  and  treated  as  his 
property;  and,  where  the  creditor  takes  pos- 
session of  the  property  a  few  days  before  the 
filing  of  a  petition  in  bankruptcy  against  the 
debtor,  the  transaction  is  voidable  as  a  pref- 
erence, notwithstanding  that  the  original 
agreement  was  made  more  than  four  months 
before  that  time.  In  re  Sheridan,  (E.  D.  Pa. 
1899)   98  Fed.  406. 

But  vohen  an  assignment  of  accounts  is 
made  more  than  four  months  prior  to  the 
bankruptcy,  the  fact  that  the  accounts  are 
not  collected  by  the  creditor  until  within  four 
months  does  not  make  the  transaction  a  pref- 
erence. Lowell  t7.  International  Trust  Co., 
(1st  Cir.  1907)  168  Fed.  781,  86  C.  C.  A.  137, 
19  Am.  Bankr.  Rep.  863. 

So,  also,  it  has  been  held  that  a  bankrupt 
cannot  be  held  to  have  given  a  preference,  re- 
coverable by  his  tru8&,  because  of  sums 
collected  by  a  creditor,  after  the  bankruptcy, 
from  third  persons  under  a  contract  which 
had  been  in  force  between  the  bankrupt  and 
the  creditor  for  a  number  of  years.  Rytten- 
berg  V.  Schefer,  (S.  D.  N.  Y.  1904)  131  Fed. 
313,  11  Am.  Bankr.  Rep.  652. 

Where  recording  required,  —  The  purpose 
and  effect  of  the  amendment  of  1903  was  to 
change  the  rule  applied  to  the  original  and 
prior  acts,  under  which  not  only  the  require- 
ment  of  recording  but  the  effect  of  a  failun* 
to  record  was  controlled  by  the  state  law,  by 
making  instruments  of  transfer  required  by 
the  state  law  to  be  recorded,  in  the  sense  in 
which  such  phrase  is  ordinarily  used,  speak 
from  the  date  of  recording,  and  not  the  date 
of  execution,  upon  the  question  of  voidable 
preferences.  In  re  Mandel,  (S.  D.  N.  Y.  1903) 
127  Fed.  863,  10  Am.  Bankr.  Rep.  774;  Meyer 
Bros.  Drug  O.  r.  Pipkin  Drug  Co.,  (C.  C. 
A.  5th  Cir.  1906)  136  Fed.  396.  14  Am. 
Bankr.  Rep.  477;  In  re  Noel,  (D.  C.  Md. 
1905)  137  Fed.  694,  14  Am.  Bankr.  Rep.  715; 
In  re  Hunt,  (N.  D.  N.  Y.  19.06)  189  Fed.  283, 
14  Am.  Bankr.  Rep.  416;  English  v.  Ross, 
(M.  D.  Pa.  1905)  140  Fed.  630.  15  Am. 
Bankr.  Rep.  370;  In  reChadwiek,  (N.  D. 
Ohio  1905)  140  Fed.  674,  15  Am.  Bankr.  Rep. 
528;  Buchanan  County  First  Nat.  Bank  r. 
Connett,  (C.  C.  A.  8th  Cir.  1005)  142  Fed. 
33,  15  Am.  Bankr.  Rep.  662;  In  re  Montague, 
P.  S.  A.  Supp.  — 47  t^rr 


(E.  D  Ta.  1905)  143  Fed.  428,  16  Am. 
Bankr.  Rep.  18;  Loeser  v.  Savings  Deposit 
Bank,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1906)  148 
Fed.  975,  17  Am.  Bankr.  Rep.  628;  Fisher  v. 
Zollinger,  (C.  C.  A.  6th  Cir.  1906)  149  Fed. 
54,  17  Am.  Bankr.  Rep.  618,  affirming  (N.  D. 
Ohio  1905)  15  Am.  Bankr.  Rep.  524;  In  re 
Mcintosh,  (C.  C.  A.  9th  Cir.  1907)  150  Fed. 
546,  18  Am.  Bankr.  Rep.  169;  In  re  Great 
Western  Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1907) 
152  Fed.  123,  18  Am.  Bankr.  Rep.  263;  In  re 
McEane,  (E.  D.  N.  Y.  1907)  155  Fed.  674,  19 
Am.  Bankr.  Rep.  103;  Manning  r.  Evans,  (D. 
C.  N.  J.  1907)  156  Fed.  106,  19  Am.  Bankr. 
Rep.  217;  In  re  Fish  Bros.  Wagon  Co.,  (C. 
C.  A.  8th  Cir.  1908)  164  Fed.  553,  21  Am. 
Bankr.  Rep.  149;  McElvain  v,  Hardesty,  (C. 

C.  A.  8th  Cir.  1909)  169  Fed.  31,  22  Am. 
Bankr.  Rep.  320;  In  re  Burlage,  (N.  D.  la. 
1909)  169  Fed.  1006,  22  Am.  Bankr.  Rep. 
410;  In  re  Mission  Fixture,  etc.,  Co.,  (W.  D. 
Wash.  1910)  180  Fed.  263;  In  re  Sayed,  (W. 

D.  Mich.  1910)  185  Fed.  962;  Torrance  t?. 
Winfield  Nat.  Bank,  (Kan.  1903)  11  Am. 
Bankr.  Rep.  185;  Matthews  v.  Hardt,  (1903) 
9  Am.  Bankr.  Rep.  373,  37  Misc.  653,  76  N. 
Y.  S.  134,  affirmed  79  App.  Div.  670,  80  N. 
Y.  S.  462. 

A  transfer  by  an  instrument  required  by 
the  state  law  to  be. recorded  speaks  from  the 
time  of  the  recording,  and  not  from  the  date 
of  its  execution,  and  may  be  void  as  a  pref- 
erence, regardless  of  the  effect  of  the  failure 
to  record  it  under  the  state  law.  Mattley  v. 
Giesler,  (C.  C.  A.  8th  Cir.  1911)  187  Fed. 
970. 

The  tcord  ** required"  has  reference  to  the 
character  of  the  instrument  of  transfer  re- 
quired to  be  recorded  by  the  state  law,  rather 
than  to  the  particular  individuals  who,  by 
reason  of  adventitious  circumstances,  may  or 
may  not  be  affected  by  an  unrecorded  instru- 
ment. Buchanan  County  First  Nat.  Bank  v, 
Connett,  (C.  C.  A.  8th  Cir.  1906)  142  Fed. 
33,  15  Am.  Bankr.  Rep.  662. 

A  state  statute  which  requires  a  convey- 
ance or  transfer  to  be  recorded,  in  order  to 
be  effectual  against  any  class  or  classes  of 
persons,  is  a  law  by  which  such  recording  is 
"  required "  within  the  meaning  of  section 
60a.  Loeser  r.  Savings  Deposit  Bank,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1906)  148  Fed.  976,  17 
Am.  Bankr.  Rep.  628. 

In  In  re  Floyd,  (E.  D.  N.  C.  1907)  156 
Fed.  206,  it  appeared  that  a  member  of  an  in- 
solvent partnership  executed  to  a  third  per- 
son a  mortgage  on  the  firm's  goods  to  secure 
money  to  purchase  the  share  of  another  mem- 
ber. The  mortgage  was  not  filed  until  a  few 
days  before  the  assignment  for  the  benefit  of 
creditors,  and  within  four  months  of  the  in- 
stitution of  bankruptcy  proceedings,  and  it 
was  held  that  the  transaction  was  void  as  a 
preference. 

What  is  or  is  not  required  to  be  recorded 
is  to  be  determined  by  the  law  of  the  state. 
See  the  cases  cited  to  this  effect  imder  sec- 
tion 67a,  infra,  p.  783. 

Instrument  vdUd  under  state  law,  —  A 
chattel  mortgage  given  bv  a  bankrupt  when 
solvent,  in  good  faith  and  for  a  present  con- 
sideration, does  not  become  a  preference  be- 
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cause  not  recorded  until  within  four  months 
prior  to  the  bankruptcy,  where,  under  the 
state  law  as  construed  by  its  Supreme  Court, 
the  failure  to  record  does  not  affect  the  val- 
idity of  the  mortgage  as  between  the  parties 
nor  as  against  general  creditors  of  the  mort- 
ffagor,  and  it  takes  effect  as  of  the  date  of 
its  execution.  In  re  Sturtevant,  (C.  C.  A. 
7th  Cir.  1911)   188  Fed.  196. 

Greater  percentage.  —  Even  though  a  trans- 
action falls  within  the  language  of  section 
60a  in  all  other  respects,  it  must,  in  order  to 
constitute  a  preference,  be  such  as  will  enable 
one  creditor  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditor  of  the 
same  class.  In  re  Flick,  (S.  D.  Ohio  1900) 
105  Fed.  503,  5  Am.  Bankr.  Rep.  465;  In  re 
Keller,  (N.  D.  la.  1901)  109  Fed.  118,  6  Am. 
Bankr.  Rep.  334 ;  In  re  Abraham  Steers  Lum- 
ber Co.,  (S.  D.  N.  Y.  1901)  110  Fed.  738,  6 
Am.  Bankr.  Rep.  315,  afftrmed  (C.  C.  A.  2d 
Cir.  1901)  112  Fed.  406,  7  Am.  Bankr.  Rep. 
332;  Peterson  v.  Nash,  (C.  C.  A.  8th  Cir. 
1901)  112  Fed.  311,  7  Am.  Bankr.  Rep.  161; 
In  re  Union  Feather,  etc.,  Mfg.  Co.,  (C.  C. 
A.  7th  Cir.  1902)  112  Fed.  774,  7  Am.  Bankr. 
Rep.  472;  In  re  Denning,  (D.  C.  Mass.  1902) 
114  Fed.  219,  8  Am.  Bankr.  Rep.  136;  Swarts 
I?.  St.  Louis  Fourth  Nat.  Bank,  (C.  C.  A.  8th 
Cir.  1902)  117  Fed.  1,  8  Am.  Bankr.  Rep. 
673;  Livingstone  v.  Heineman,  (C.  C.  A.  6th 
Cir.  1903)  120  Fed.  786,  10  Am.  Bankr.  Rep. 
39;  In  re  Colton  Export,  etc.,  Co.,  (C.  C.  A. 
2d  Cir.  1903)  121  Fed.  663,  10  Am.  Bankr. 
Rep.  14;  In  re  Belknap,  (£.  D.  Pa.  1904)  129 
Fed.  646,  12  Am.  Bankr.  Rep.  326;  In  re 
Douglas  Coal,  etc.,  Co.,  (E.  D.  Tenn.  1904) 
131  Fed.  769,  12  Am.  Bankr.  Rep.  539;  In  re 
Bloch,  (C.  C.  A.  2d  Cir.  1905)  142  Fed.  674, 
15  Am.  Bankr.  Rep.  748;  Parker  v.  Black, 
(W.  D.  N.  Y.  1906)  143  Fed.  560,  16  Am. 
Bankr.  Rep.  205;  Gomila  r.  Wilcombe,  (C.  C. 
A.  5th  Cir.  1907)  151  Fed.  470;  In  re  Mayo 
Contracting  Co.,  (D.  C.  Mass.  1907)  157 
Fed.  469,  19  Am.  Bankr.  Rep.  551;  Mills  v, 
Fisher,  (C.  C.  A.  6th  Cir.  1908)  159  Fed. 
897,  20  Am.  Bankr.  Rep.  237;  Rogers  v. 
Fidelity  Sav.  Bank,  etc.,  Co.,    (W.  D.  Ark. 

1909)  172  Fed.  735,  23  Am.  Bankr.  Rep.  1; 
In  re  Crafts-Riordan  Shoe  Co.,  (D.  C.  Mass. 

1910)  185  Fed.  931;  In  re  Sayed,  (W.  D. 
Mich.  1910)  185  Fed.  962;  Crooks  v.  People's 
Nat.  Bank,  (1899)  3  Am.  Bankr.  Rep.  238,  46 
App.  Div.  335,  61  N.  Y.  S.  604;  In  re  Read, 
(S.  D.  N.  Y.  1901)  7  Am.  Bankr.  Rep.  Ill; 
In  re  Feuerlicht,  (S.  D.  N.  Y.  1902)  8  Am. 
Bankr.  Rep.  550;  John  S.  Brittain  Dry-Goods 
Co.  r.  Bertenshaw,  (1904)  11  Am.  Bankr. 
Rep.  629,  68  Kan.  734,  75  Pw?.  1027;  Hack- 
ney V.  Hargreaves,  (Neb.  1904)  13  Am. 
Bankr.  Rep.  164;  West  v,  Lahoma  Bank, 
(1905)  16  Am.  Bankr.  Rep.  733,  16  Okla. 
328,  85  Pac.  469;  Richmond  Standard  Steel 
Spike,  etc.,  Co.  v.  Allen,  (C.  C.  A.  4th  Cir. 
1906)  17  Am.  Bankr.  Rep.  583;  In  re  Coffev, 
(W.  D.  N.  Y.  1907)  19  Am.  Bankr.  Rep.  148; 
Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co. 
(1904)    123  la.  432,  99  N.  W.  121. 

The  teat  of  a  preference  is  the  payment,  out 
of  the  bankrupt's  estate,  of  a  larger  percent- 
age of  the  claim  of  a  creditor  than  other 
creditors  of  the  same  class  receive  from  that 


estate.  Swarts  r.  St.  Louis  Fourth  Kat 
Bank,  (C.  C.  A.  8th  Cir.  1902)  117  Fed.  1. 
8  Am.  Bankr.  Rep.  673;  In  re  Bloch,  (C.  C. 
A.  2d  Cir.  1905)  142  Fed.  674,  15  Am.  Bankr. 
Rep.  748. 

The  meaning  of  the  term  "olaee"  should 
be  derived,  and  the  classification  of  creditoTB 
thereunder  should  be  made,  from  the  prori- 
sions  of  the  Bankruptcy  Act.  Swartz  9.  St 
Louis  Fourth  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1902)  117  Fed.  1,  8  Am.  Bankr.  Rep.  673. 

The  test  of  the  classification  of  creditors  is 
the  percentage  of  their  claims  which  they  are 
entitled  to  draw  out  of  the  estate  of  the  bank- 
rupt, and  not  the  relations  of  the  creditors  to 
parties  other  than  the  bankrupt.  If  they  are 
entitled  to  receive  the  same  percentage  they 
are  in  the  same  class ;  if  different  •percentages 
they  are  in  different  classes.  Swarts  v.  St 
Louis  Fourth  Nat.  Bank,  (C.  C.  A.  8th  ar. 
1902)   117  Fed.  1,  8  Am.  Bankr.  Rep.  673. 

There  are  ttDo  general  classes:  first,  thow 
who  have  priority  and  are  to  be  paid  in  fall; 
and,  second,  general  or  unsecured  creditors, 
among  whom  the  balance  remaining  after 
paying  creditors  of  the  first  class  is  to  be 
distributed  equally  Jn  proportion  to  the 
amount  of  their  respective  claims.  Living- 
stone r.  Heineman,  (C.  C.  A.  6th  Cir.  1903) 
120  Fed.  786,  10  Am.  Bankr.  Rep.  39. 

Necessity  of  diminishing  estate.  —  A  trans- 
action the  result  of  which  does  not  diminish 
the  general  fund  does  not  constitute  a  pref- 
erence. Western  Tie,  etc.,  Co.  v.  Brown, 
(1905)  196  U.  S.  502,  25  S.  Ct.  339,  49  U. 
S.  (L.  ed.)  571,  13  Am.  Bankr.  Rep.  447; 
In  re  Wolf,  (N.  D.  la.  1899)  98  Fed.  74,  3 
Am.  Bankr.  Rep.  555;  Chattanooga  Nat 
Bank  v,  Rome  Iron  Co.,  (N.  D.  Ga.  1900)  1(6 
Fed.  755,  4  Am.  Bankr.  Rep.  441;  In  rv 
Little,  (N.  D.  la.  1901)  110  Fed.  621,  6  Am. 
Bankr.  Rep.  681;  In  re  West  Norfolk  Lum- 
ber Co.,  (E.  D.  Va.  1902)  112  Fed.  759,  7 
Am.  Bankr.  Rep.  648;  McDonald  r.  Daskam, 
(C.  C.  A.  7th  Cir.  1902)  116  Fed.  276,  8  Am. 
Bankr.  Rep.  543;  Swarts  v.  St.  Louis  Fourth 
Nat.  Bank,  (C.  C.  A.  8th  Cir.  1902)  117  Fed. 
1,  8  Am.  Bankr.  Rep.  673;  Dressel  v.  North 
State  Lumber  Co.,  (E.  D.  N.  C.  1902)  119 
Fed.  531,  9  Am.  Bankr.  Rep.  541;  In  ft 
Steam  Vehicle  Co.,  (E.  D.  Pa.  1903)  121  Fed. 
939,  10  Am.  Bankr.  Rep.  385;  In  re  Man- 
ning, (D.  C.  S.  C.  1903)  123  Fed.  181,  10 
Am.  Bankr.  Rep.  500;  New  Kensington  First 
Nat.  Bank  r.  Pennsylvania  Trust  &.,  (C.  C. 
A.  3d  Cir.  1903)  124  Fed.  968,  10  Am.  Bankr. 
Rep.  782;  Ryttenberg  v.  Schefer,  (S.  D.  N. 
Y.  1904)  131  Fed.  313,  11  Am.  Bankr.  Rep. 
652;  In  re  Clifford,  (N.  D.  la.  1905)  136 
Fed.  476,  14  Am.  Bankr.  Rep.  281;  In  re 
Noel,  (D.  C.  Md.  1905)  137  Fed.  694,  14  Am. 
Bankr.  Rep.  715;  In  re  Blount,  (E.  D.  Ark. 
1906)  142  Fed.  263,  16  Am.  Bankr.  Rep.  97: 
Richardson  t\  Shaw,  (C.  C.  A.  2d  Cir.  1906) 
147  Fed.  659,  16  Am.  Bankr.  Rep.  842,  af- 
firmed (1908)  209  U.  S.  365,  28  S.  d.  512, 
52  U.  S.  (L.  ed.)  835;  Ludvigh  r.  Umstadter, 
(S.  D.  N.  Y.  1906)  148  Fed.  319,  17  Am. 
Bankr.  Rep.  774;  Lowell  v.  Intemationil 
Trust  Co.,  (C.  C.  A.  1st  Cir.  1907)  158  Fed. 
781,  19  Am.  Bankr.  Rep.  853 ;  Mills  r.  Fisher. 
(C.  a  A.  6th  Cir.   1908)    159  Fed.  897,  30 
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Am.  Bankr.  Rep.  237;  Vitzthum  v.  Large,  (N. 
D.  la.  1908)  162  Fed.  685,  20  Am.  Bankr. 
Rep.  666;  Mills  v.  Virginia-Carolina  Lumber 
C5o.,  (C.  C.  A.  4th  Cir.  1908)  164  Fed.  168, 
20  Am.  Bankr.  Rep.  750,  modifying  (E.  D. 
N.  G.  1907)  18  Am.  Bankr.  Rep.  218;  Mc- 
Donald V.  Clearwater  Shortline  K.  Co.,  ( D.  C. 
Idaho  1908)  164  Fed.  1007,  21  Am.  Bankr. 
Rep.  182;  McElvain  v.  Hardesty,  (C.  C.  A. 
8th  Cir.  1909)  169  Fed.  31,  22  Am.  Bankr. 
Rep.  320;  Mason  t*.  National  Herkimer 
County  Bank,  (C.  C.  A.  2d  Cir.  1909)  172 
Fed.  529,  22  Am.  Bankr.  .  Rep.  733 ;  In  re 
Bailey,  (D.  C.  Utah  1910)  176  Fed.  990,  24 
Am.  Bankr.  Rep.  201;  In  re  Sayed,  (W. 
D.  Mich.  1910)  185  Fed.  962;  Furth  v,  Stahl, 
(1903)  10  Am.  Bankr.  Rep.  442,  205  Pa.  St. 
439,  55  Atl.  29. 

Ewchange.  —  There  is  nothing  in  the  bank- 
ruptcy law  which  forbids  an  exchange  of 
securities,  and  if  a  person,  even  while  insol- 
vent, makes  such  an  exchange  as  will  not 
diminish  the  value  of  his  estate,  it  is  unim- 
peachable; but  the  court  is  bound,  when  such 
a  transaction  is  reviewed,  to  satisfy  itself 
that  the  securities  exchanged  are  of  undoubt- 
edly equal  value.  Jn  re  Manning,  (D.  C.  S. 
C.  1903)  123  Fed.  181,  10  Am.  Bankr.  Rep. 
600;  Ludvigh  v,  Umstader,  (S.  D.  N.  Y. 
1906)  148  Fed.  319,  17  Am.  Bankr.  Rep.  774; 
In  re  Reese-Hammond  Fire  Brick  Co.,  (C.  C. 
A.  3d  Cir.  1910)   181  Fed.  641. 

Transfer  for  present  consideration.  —  The 
purpose  of  section  60a  is  to  prohibit  the  giv- 
ing of  a  preference  by  a  bankrupt  to  existing 
creditors,  and  it  does  not  apply  to  transac- 
tions whereby  the  bankrupt  receives  a  pres- 
ent consideration  for  the  transfer.  Chat- 
tanooga Nat.  Bank  v,  Rome  Iron  Co.,  (N.  D. 
Ga.  1900)  102  Fed.  765,  4  Am.  Bankr.  Rep. 
441;  In  re  Little,  (N.  D.  la.  1901)  110  Fed. 
621,  6  Am.  Bankr.  Rep.  681 ;  In  re  West  Nor- 
folk Lumber  Co.,  (E.  D.  Va.  1902)  112  Fed. 
759,  7  Am.  Bankr.  Rep.  648;  McDonald  v, 
Daskam,  (C.  C.  A.  7th  Cir.  1902)  116  Fed. 
276,  8  Am.  Bankr.  Rep.  543;  In  re  Clifford, 
(N.  D.  la.  1905)  136  Fed.  475,  14  Am.  Bankr. 
Rep.  281;  In  re  Blount,  (E.  D.  Ark.  1906) 
142  Fed.  263,  16  Am.  Bankr.  Rep.  97;  Rich- 
ardson V.  Shaw,  (C.  C.  A.  2d  Cir.  1906)  147 
Fed.  669,  16  Am.  Bankr.  Rep.  842,  affirmed 
(1908)  209  U.  S.  365,  28  S.  Ct.  512,  52  U.  S. 
(L.  ed.)  835;  In  re  Saved,  (W.  D.  Mich. 
1910)   185  Fed.  962. 

At  the  time  a  debt  is  created  the  creditor 
has  the  right  to  dictate  the  terms  under 
which  he  will  part  with  his  money  or  prop- 
erty; he  may  therefore  demand  that  he  shall 
first  be  secured  to  such  an  extent  as  satisfies 
him ;  and  with  this  the  Bankruptcy  Act  does 
not  interfere.  In  re  Busby,  (M.  D.  Pa.  1903) 
124  Fed.  469,  10  Am.  Bankr.  Rep.  650. 

Delivery  of  property  paid  for.  —  Where  a 
bankrupt,  who  operated  a  lumber  mill,  made 
a  contract  for  the  sale  of  the  entire  output 
of  his  mill  and  secured  from  the  purchaser 
advance  payments  thereon,  it  was  held  that 
the  purchaser,  by  insisting  on  and  obtaining 


the  delivery  of  sufficient  lumber,  which  was 
then  on  hand,  to  cover  the  advances,  within 
four  months  prior  to  the  bankruptcy,  and 
when  the  seller  was  insolvent,  did  not  thereby 
secure  a  preference.  Mills  v.  Virginia-Caro- 
lina Lumber  Co.,  (C.  C.  A.  4th  Cir.  1908) 
164  Fed.  168,  20  Am.  Bankr.  Rep.  760. 

Return  of  fund  under  agreement.  —  Where 
a  bank  advanced  money  on  a  check  drawn  by 
a  corporation,  which  afterwards  became  a 
bankrupt,  with  the  express  agreement  that 
the  money  was  to  be  used  only  for  a  particu- 
lar purpose,  and  it  was  not  so  used,  and  was 
later  returned  to  the  bank  in  payment  of  the 
check,  it  was  held  that  such  transaction  did 
not  constitute  a  preferential  payment.  Dres- 
sel  V.  North  State  Lumber  Co.,  (E.  D.  N.  C. 
1902)   119  Fed.  531,  9  Am.  Bankr.  Rep.  541. 

Claim  disallowed  as  set-off.  —  The  purchase 
of  outstanding  claims  against  an  insolvent 
with  a  view  to  using  such  claims  as  a  set-off, 
in  the  event  of  the  insolvent  being  adjudged  a 
bankrupt,  is  not  a  voidable  preference  where 
the  claim  of  set-off,  though  pressed,  is  not 
allowed.  Western  Tie,  etc.,  Co.  v.  Brown, 
(1906)  196  U.  S.  502,  26  S.  Ct.  339,  49  U. 
S.  (L.  ed.)  671,  13  Am.  Bankr.  Rep.  447. 

Mere  fictitious  hook  entries,  although  made 
through  collusion  between  the  creditor  and 
the  bankrupt  for  the  purpose  of  deceivinff 
others,  but  which  were  unsuccessful,  and  did 
not  affect  the  rights  of  other  creditors,  do 
not  constitute  a  preference,  nor  estop  the 
creditor  from  denying  the  prima  facie  effect 
of  such  entries.  In  re  Steam  Vehicle  Co.,  ( E. 
D.  Pa.  1903)  121  Fed.  939,  10  Am.  Bankr. 
Rep.  386. 

A  payment  received  hy  a  creditor  of  a 
bankrupt  from  a  third  party,  and  which  did 
not  come  out  of  the  assets  of  the  bankrupt, 
does  not  constitute  a  preference.  Dressel  t;. 
North  State  Lumber  Co.,  (E.  D.  N.  C.  1902) 
119  Fed.  531,  9  Am.  Bankr.  Rep.  541. 

A  mortgage  on  both  exempt  and  nonexempt 
property,  constituting  an  unlawful  prefer- 
ence, is  only  voidable  by  the  mortgagor's 
trustee  in  bankruptcv  as  to  the  nonexempt 
property.  In  re  Bailey,  (D.  C.  Utah  1910) 
176  Fed.  990,  24  Am.  Bankr.  Rep.  201. 

Policies  of  insurance  against  fire  are  mere 
personal  contracts  of  indemnity,  which  do 
not  attach  to  the  property  insured  as  an  in- 
cident, and  do  not  take  its  place  when  the 
property  is  destroyed,  so  as  to  entitle  any 
one  having  a  lien  on  the  property  to  any  in- 
terest therein;  and,  being  so  entirely  sepa- 
rate from  the  property,  the  proceeds  of  a 
policy  which  has  been  pledged  by  the  owner 
of  the  property  to  secure  a  debt  exceeding  the 
amount  of  such  proceeds  are  no  part  of  the 
debtor's  estate,  but  belong  to  the  pledgee; 
and  other  creditors  can  claim  no  interest 
therein,  either  by  virtue  of  liens  on  the 
propertv  or  otherwise.  In  re  West  Norfolk 
Lumber  Co.,  (E.  D.  Va.  1902)  112  Fed.  769, 
7  Am.  Bankr.  Rep.  648 ;  McDonald  v.  Daskam, 
(C.  C.  A.  7th  Cir.  1902)  116  Fed.  276,  8  Am. 
Bankr.  Rep.  543. 


b  [Preferences  voidable.]  If  a  bankrupt  shall  have  procured  or  suffered  a 
judgment  to  be  entered  against  him  in  favor  of  any  person  or  have  made  a 
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transfer  of  any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the 
entry  of  the  judgment,  or  of  the  recording  or  registering  of  the  transfer  if  by 
law  recording  or  registering  thereof  is  required,  and  being  within  four  m<mths 
before  the  filing  of  the  petition  in  bankruptcy  or  after  the  filing  thereof  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and  the  judgment  or  transfer 
then  operate  as  a  preference,  and  the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  then  have  reasonable  cause  to  believe 
that  the  enforcement  of  such  judgment  or  transfer  would  effect  a  preference,  it 
shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or  its  valne 
from  such  person.  And  for  the  purpose  of  such-  recovery  any  court  of  bank- 
ruptcy, as  hereinbefore  defined,  and  any  state  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concurrent  jurisdic- 
tion. \^{AiMnied  1903  and  1910)  32  Stat.  L.  800,  36  Stat.  L.  842.] 


CrawB-referenees:  As  to 
Recovery  of  property  transferred  in  fraud 
within  the  four  months  period,  see  sec- 
tion 67e. 
Recovery  of  property  transferred  gener- 
ally in  fraud  of  creditors,  see  section 
70c. 

I.  Elements  or  Voioabiijtt,  740. 
II.  Recovebt  of  Voidable  Pbetebbncbs,  744. 

I.  Elements  of  VoroABiLnr. 

Seasonable  cause  to  believe  transaction 
would  effect  preference.  —  Section  605,  as 
amended  by  the  Act  of  June  25,  1910,  makes 
voidable  all  preferences  wherein  "  the  person 
receiving  it  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  then  have  reason- 
able cause  to  believe "  that  the  transaction 
would  effect  a  preference.  Prior  to  that 
amendment  it  was  necessary  to  show  that 
there  was  reasonable  cause  to  believe  that  a 
preference  was  intended.  It  is  evident,  there- 
fore, that  the  amendment  has  substituted  the 
effect  of  the  transaction,  for  the  intention  of 
the  parties.  Under  the  former  law  there  are 
numerous  cases  to  the  effect  that,  notwith- 
standing the  fact  that  a  transaction  resulted 
in  a  preference  within  the  meaning  of  sec- 
tion 60a,  and  would  have  to  be  surrendered 
under  section  57^  before  the  person  benefited 
could  prove  his  debt,  nevertheless  such  pref- 
erence was  not  voidable  so  as  to  be  recover- 
able by  the  trustee,  within  the  meaning  of 
section  605,  unless  the  preference  was  in- 
tended. Essentially  each  case  turns  on  its 
own  circumstances.  Pirie  v.  Chicago  Title, 
etc.,  Co.,  (1901)  182  U.  S.  438,  21  S.  Ct.  906, 
46  U.  S.  (L.  ed.)  1171;  Kaufman  t?.  Tredway, 
(1904)  196  U.  S.  271,  25  S.  Ct.  33,  49  U.  S. 
(L.  ed.)  190,  12  Am.  Bankr.  Rep.  685;  In  re 
Davidson,  (S.  D.  la.  1901)  109  Fed.  882; 
McNair  r.  Mclntyre,  (4th  Cir.  1902)  113 
Fed.  113,  61  C.  C.  A.  89;  In  re  Wyly,  (N.  D. 
Tex.  1902)  116  Fed.  38.  8  Am.  Bankr.  Rep. 
604;  In  re  Bullock,  (E.  D.  N.  C.  1902)  116 
Fed.  667,  8  Am.  Bankr.  Rep.  646 ;  In  re  Man- 
ning, (D.  C.  S.  C.  1903)  123  Fed.  181,  10 
Am.  Bankr.  Rep.  500;  Ryttenberg  v.  Schefer, 
(S.  D.  N.  Y.  1904)  131  Fed.  313,  11  Am. 
Bankr.  Rep.  652;  In  re  Nassau,  (E.  D.  Pa. 
1905)  140  Fed.  912,  15  Am.  Bankr.  Rep.  793; 


Off  V.  Hakes,  (C.  C.  A.  7th  Cir.  1906)   142 
Fed.  364,  15  Am.  Bankr.  Rep.  696;  Hardy  e. 
Gray,   (1st  Cir.  1906)   144  Fed.  922,  76  C.  C 
A.  662;  Long  r.  Farmers'  State  Bank,  (C.  C. 
A.    8th   Cir.    1906)     147    Fed.    360,    17   Am. 
Bankr.  Rep.  103;  Pittsburgh  Plate  Glass  Co. 
tJ.  Edwards,    (C.  C.  A.  8th  Cir.    1906)    14d 
Fed.  377;  Hussey  v.  Richardson-Roberts  Dry 
Goods  Co.,  (8th  Cir.  1906)  148  Fed.  598,  602, 
78  C.  C.  A.  370;  Coder  v.  Arts,  (C.  C.  A.  Sth 
Cir.  1907)   162  Fed.  943,  18  Am.  Bankr.  Rep. 
613;  In  re  Tindal,    (E.  D.  S.  C.  1907)    155 
Fed.    456;    Rutland    County    Nat.    Bank   v. 
Graves,    (D.  C.  Vt.  1907)    156  Fed.  168,  19 
Am.  Bankr.  Rep.  446;  In  re  Mayo  Contract- 
ing Co.,  (D.  C.  Mass.  1907)   157  Fed.  469,  19 
Am.  Bankr.  Rep.  561 ;  Brewster  r.  Goff  Lum- 
ber Co.,   (M.  D.  Pa.  1908)   164  Fed.  124,  21 
Am.  Bankr.  Rep.  239;  In  re  Burlage,  (N.  D. 
la.  1909)  169  Fed.  1006,  22  Am.  Bankr.  Rep. 
410;  In  re  Leech,   (C.  C.  A.  6th  Cir.  1909) 
171  Fed.  622,  22  Am.  Bankr.  Rep.  599;  In  re 
McDonald,  (D.  C.  S.  C.  1910)  178  Fed.  487; 
Powell  V.  Gate  City  Bank,  (C.  C.  A.  8th  Cir. 
1910)   178  Fed.  609;  McAtee  r.  Shade,  (C.  C 
A.  8th  Cir.  1910)  185  Fed.  442;  In  re  Sayed, 
(W.   D.   Mich.   1910)    185   Fed.   962;   /»  re 
Ebert,  (W.  D.  Wis.  1898)   1  Am.  Bankr.  B^. 
340;   Crooks  v.  People's  Nat  Bank,    (1899) 
3  Am.  Bankr.  Rep.  238.  46  App.  Div.  335,  61 
N.  Y.  S.  604;  North  r.  Taytor,  (1901)  6  Am. 
Bankr.  Rep.  233,  62  App.  Div.  631,  71  N.  Y. 
S.    1143;    Levor    v,    Seiter,    (1902)    8    Am. 
Bankr.  Rep.  469,  69  App.  Div.  33,  74  N.  Y. 
S.  499;  Peck  r.  Connell,   (Pa.  1902)    8  Am. 
Bankr.    Rep.    500,   affirming    (1901)    6   Am. 
Bankr.  Rep.  93;  Babbitt  v.  Kelley,  (1902)  9 
Am.  Bankr.  Rep.  335,  96  Mo.  App.  529,  70  S. 
W.  384;  Matter  of  Bartheleme,  (W.  D.  N.  Y. 
1903)     11    Am.   Bankr.    Rep.    67;    Baden  v. 
Bertenshaw,  (Kan.  1903)  11  Am.  Bankr.  Rep. 
308;  Deland  r.  Miller,  etc.,  Bank,   (1903)  11 
Am.  Bankr.  Rep.  744,  119  la.  368,  93  N.  W. 
304;  Pratt  v,  Christie,  (1904)  12  Am.  Bankr. 
Rep.  1,  95  App.  Div.  282,  88  N.  Y.  S.  685; 
Des  Moines   Sav.   Bank  v.  Morgan  Jewelry 
Co.,  (1904)   12  Am.  Bankr.  Rep.  781,  123  la. 
432,  99  N.  W.  121;  In  re  Cofltey,  (W.  D.  K. 
Y.  1907)   19  Am.  Bankr.  Rep.  148;  Whitwell 
17.  Wright,   (1910)   23  Am.  Bankr.  Rep.  747, 
136  App.  Div.  246,  120  N.  Y.  S.  1066;  Blyth, 
etc.,  Co.  17.  Kastor,   (1908)    17  Wyo.  180,  97 
Pae.  921. 
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Preferential  and  frauduUnt  iranafer^  dia- 
tinguiahed.  —  TranBfera  with  intent  to  prefer 
a  creditor  are  often  referred  to  as  "  fraudu- 
lent preferences."  While  fraud,  in  one  sense, 
is  no  doubt  involved  in  all  such  transfers,  it 
is  fraud  of  a  different  kind  from  that  in- 
volved  in  transfers  "with  intent  to  hinder, 
delay^  or  defraud  creditors  "  according  to  the 
ordinary  meaning  of  those  words.  In  a  pref- 
erential transfer  the  fraud  is  constructive  or 
technical,  consisting  in  the  infraction  of  that 
rule  of  equal  distribution  among  all  credit- 
ors which  it  is  the  policv  of  the  law  to  en- 
force when  all  cannot  be  fully  paid.  In 
fraudulent  transfer  the  fraud  is  actual,  the 
bankrupt  has  secured  an  advantage  for  him- 
self out  of  what  in  law  should  belong  to  his 
creditors  and  not  to  him.  In  re  Maher,  (D. 
C.  Mass.  1906)  144  Fed.  503,  10  Am.  Bankr. 
Bep.  340. 

Question  of  fact.  —  It  was  held  prior  to 
the  amendment  of  1910  that  the  question 
whether  a  preference  was  intended  was  one 
of  fact.  Kaufman  v.  Tredway,  (1904)  196 
U.  S.  271,  25  S.  Ct.  33,  49  U.  8.  (L.  ed.)  190, 
12  Am.  Bankr.  Rep.  682;  Stem  v.  Paper,  (D. 
C.  N.  D.  1910)  183  Fed.  228.  And  see  to  the 
same  effect  Turner  v.  Fisher,  (N.  D.  Gal. 
1904)  133  Fed.  594,  13  Am.  Bankr.  Bep. 
243;  Wetstein  v.  Franciscus,  (G.  G.  A.  2d 
Gir.  1904)  133  Fed.  900,  13  Am.  Bankr.  Rep. 
326;  In  re  Andrews,  (D.  G.  Mass.  1905)  135 
Fed.  599,  14  Am.  Bankr.  Rep.  247;  Thomas 
V.  Adelman,  (E.  B.  N.  Y.  1905)  136  Fed.  973, 
14  Am.  Bankr.  Rep.  510;  Hackney  v.  Ray- 
mond Bros.  Glarke  Go.,  (Neb.  1903)  10  Am. 
Bankr.  Rep.  213;  Laimdy  v.  Junction  Gity 
First  Nat.  Bank,  (Kan.  1903)  11  Am.  Bankr. 
Rep.  223;  Deland  v.  Miller,  etc..  Bank, 
(1003)  11  Am.  Bankr.  Rep.  744,  119  la.  368, 
93  N.  W.  304;  Upson  v.  Mt.  Morris  Bank, 
( 1005)  14  Am.  Bankr.  Rep.  6,  103  App.  Div. 
367,  92  N.  Y.  S.  1101. 

A  referee's  conclusion  on  the  question 
whether  or  not  there  was  reasonable  cause  to 
believe  that  a  preference  was  intended  will 
not  be  disturbed  where  it  is  founded  on  suffi- 
cient evidence.  In  re  Tindal,  (E.  D.  S.  G. 
1907)  155  Fed.  456,  18  Am.  Bankr.  Rep.  773. 

//  there  is  no  reasonable  ground  to  believe 
that  a  preference  would  result  from  the  trans^ 
action,  either  on  the  part  of  the  person  bene- 
fited or  his  agent,  then  of  course  the  transac- 
tion would  not  fall  within  the  language  of 
section  605  as  a  voidable  one.  To  this  effect 
it  was  held,  prior  to  the  amendment  of  1910, 
that  where  there  was  no  reasonable  ground 
to  believe  that  a  preference  was  intended  the 
transaction  was  not  voidable.  In  re  Busby, 
(M.  D.  Pa.  1903)  124  Fed.  469,  10  Am. 
Bankr.  Rep.  650;  Off  t7.  Hakes,  (G.  G.  A.  7th 
Gir.  1905)  142  Fed.  364,  15  Am.  Bankr.  Rep. 
696;  J.  W.  Butler  Paper  Go.  v.  Qoembel,  (0. 
C.  A.  7th  Gir.  1905)  143  Fed.  295,  16  Am. 
Bankr.  Rep.  26;  Hardy  r.  Gray,  (G.  G.  A.  Ist 
Gir.  1906)  144  Fed.  922,  16  Am.  Bankr.  Rep. 
887;  Gomila  v.  Wilcombe,  (G.  G.  A.  6th  Gir. 
1907)  151  Fed.  470,  18  Am.  Bankr.  Rep.  143; 
Wright  V.  Sampter,  (S.  D.  N.  Y.  1907)  152 
Fed.  196,  18  Am.  Bankr.  Rep.  355;  In  re 
Louisville  First  Nat.  Bank,  (G.  G.  A.  6th 
Gir.  1907)  155  Fed.  100,  18  Am.  Bankr.  Rep. 


766;  In  re  Wolf  Co.,  (M.  D.  Pa.  1908)  164 
Fed.  448,  21  Am.  Bankr.  Rep.  73;  Tumlin  v. 
Bryan,  (C.  G.  A.  5th  Gir.  1908)  165  Fed. 
166,  21  Am.  Bankr.  Rep.  319;  Philadelphia 
First  Nat.  Bank  v.  Abbott,  (G.  G.  A.  8th  Gir. 

1908)  165  Fed.  853,  21  Am.  Bankr.  Rep.  436; 
McEIvain   v.  Hardesty,    (G.   G.  A.   8th  Gir. 

1909)  169  Fed.  31,  22  Am.  Bankr.  Rep.  320; 
In  re  Neill-Pinckney-Maxwell  Go.,  (E.  D.  Pa. 
1909)  170  Fed.  481,  22  Am.  Bankr.  Rep.  401 ; 
In  re  Farmers'  Supply  Go.,  (S.  D.  Ohio  1909) 
170  Fed.  502,  22  Am.  Bankr.  Rep.  460;  Sharpe 
V.  Allender,  (G.  G.  A.  3d  Gir.  1909)  170  Fed. 
589,  22  Am.  Bankr.  Rep.  431 ;  Nelson  17.  Svea 
Pub.  Go.,  (W.  D.  Wash.  1910)  178  Fed.  136; 
Smith  1'.  Hewlett  Robin  Go.,  (G.  G.  A.  2d 
Gir.  1910)  178  Fed.  271;  Powell  t;.  Gate  Gity 
Bank,  (8th  Gir.  1910)  178  Fed.  609,  102  G. 
G.  A.  55;  Stem  v.  Paper,  (D.  G.  N.  D.  1910) 
183  Fed.  228;  Reber  V.  Shuhnan,  (G.  G.  A. 
8d  Gir.  1910)  183  Fed.  564;  In  re  Houghton 
Web  Co.,  (D.  G.  Mass.  1910)  185  Fed.  213. 

Thus  where  payments  were  made  by  bank- 
rupts to  one  creditor  within  four  months 
prior  to  the  institution  of  bankruptcy  pro- 
ceedings, and  the  other  creditors  had  no  rea- 
sonable cause  to  believe  that  it  was  thereby 
intended  to  give  a  preference,  it  was  held  that 
the  paymento  were  not  voidable  by  the  trus- 
tee, nor  was  the  creditor  paid  bound  to  sur- 
render the  same  as  a  condition  of  his  right  to 
prove  his  debt  in  the  bankruptcy  proceedings. 
In  re  Maher,  (D.  G.  Mass.  1906)  144  Fed. 
503,  16  Am.  Bankr.  Rep.  340. 

Mere  grounds  of  suspicion  that  a  debtor 
is  insolvent,  or  that  it  is  intended  to  create 
a  preference  by  a  transfer,  are  insufficient  to 
establish  the  fact  that  the  creditor  who  re- 
ceives it  has  reasonable  cause  to  believe  that 
a  preference  was  intended  thereby.  There 
must  be  substantial  evidence  of  reasonable 
grounds  for  such  a  belief.  Tumlin  v.  Bryan, 
(G.  G.  A.  6th  Gir.  1908)  165  Fed.  166,  21 
Am.  Bankr.  Rep.  319;  Philadelphia  First 
Nat.  Bank  v.  Abbott,  (G.  G.  A.  8th  Gir.  1908) 
165  Fed.  853,  21  Am.  Bankr.  Rep.  436. 

But  if  a  party  has  knowledge  of  facts 
which  cause  him  to  fear  or  suspect  that  a 
transaction  into  which  he  is  entering  will 
work'  a  preference,  that  knowledge  as  a  rule 
will  at  least  be  sufficient  to  put  him  upon  an 
inquiry  which  if  prosecuted  would  disclose 
the  real  character  of  the  transaction.  Stern 
V.  Paper,  (D.  G.  N.  D.  1910)  183  Fed.  228. 

Financial  embarrassment.  —  The  fact  alone 
that  a  creditor  knows  his  debtor  to  be  finan- 
cially embarrassed,  and  is  pressing  for  pay- 
ment of  his  claim,  is  not  sufficient  to  charge 
him  with  having  reasonable  cause  to  believe 
his  debtor  to  be  insolvent.  Sharpe  v.  Al- 
lender, (G.  G.  A.  3d  Gir.  1909)  170  Fed.  589, 
22  Am.  Bankr.  Rep.  431;  Page  v.  Moore,  (E. 
D.  Pa.  1910)   179  Fed.  988. 

The  temporary  failure  of  a  debtor  to  dis- 
charge his  obligations  promptly  when  they 
fall  due  is  not  in  itself  sufficient  to  prove  that 
a  creditor  who  is  aware  of  such  a  default  has 
reasonable  cause  to  believe  that  it  was  in- 
tended to  ffive  a  preference  by  means  of  a 
transfer  which  he  obtains.  Philadelphia  First 
Nat.  Bank  r.  Abbott,  (G.  G.  A.  8th  Gir.  1908) 
165  Fed.  853,  21  Am.  Bankr.  Rep.  436.     See 
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also  J.  W.  Butler  Paper  Co.  r.  Gombel,  (C. 
G.  A.  7th  Cir.  1906)  143  Fed.  295,  16  Am. 
Bankr.  Rep.  26. 

Dehtor^a  knowledge  ineufflcient.  —  The  in- 
tention to  give  a  preference  cannot  be  pre- 
sumed from  the  fact  alone  that  the  debtor 
knew  himself  to  be  insolvent.  Hardy  r.  Gray, 
(C.  0.  A.  Ist  Cir.  1906)  144  Fed.  922,  16  Am. 
Bankr.  Rep.  387. 

Positive  kno^dedge  mmecettary.  —  In  or- 
der that  a  preferential  transaction  should  be 
deemed  voidable  under  the  provisions  of  sec- 
tion 606,  it  is  not  necessary  that  the  person 
to  be  benefited  thereby  should  know  positively 
that  the  result  of  the  transaction  would  be 
the  effecting  of  a  preference,  but  it  will  be 
sufficient  if  the  person  preferred,  or  his  agent 
therein,  have  knowledge  or  notice  of  such 
facts  and  circiunstances  as  would  incite  a 
person  of  reasonable  prudence  under  similar 
circumstances  to  make  inquiry,  where  such 
inquiry  would  have  developed  the  facts  essen- 
tion  to  a  knowledge  of  the  situation.  It  was 
so  held,  prior  to  the  amendment  of  1910,  as 
to  the  necessity  of  having  knowledge  of  facts 
from  which  it  might  be  known  that  a  prefer- 
ence was  intended.  Pirie  v.  Chicago  Title, 
etc.,  Co.,  (1901)  182  U.  S.  438,  21  S.  Ct  906, 
45  U.  S.  (L.  ed.)  1171;  In  re  Dunavant,  (W. 
D.  N.  C.  1899)  96  Fed.  542,  3  Am.  Bankr. 
Rep.  41;  Tn  re  Fixen,  (9th  Cir.  1900)  102 
Fed.  295,  42  C.  C.  A.  354,  50  L.  R.  A.  605; 
In  re  Eggert,  (C.  C.  A.  7th  Cir.  1900)  102 
Fed.  736,  4  Am.  Bankr.  Rep.  449;  In  re  Henry 
C.  King  Co.,  (D.  C.  Mass.  1902)  113  Fed. 
110,  7  Am.  Bankr.  Rep.  619;  Thomas  v. 
Adolman,  (E.  D.  N.  Y.  1905)  136  Fed.  973, 
14  Am.  Bankr.  Rep.  510;  In  re  Virginia 
Hardwood  Mfg.  Co.,  (W.  D.  Ark.  1906)  139 
Fed.  209;  Off  V.  Hakes,   (C.  C.  A.  7th  Cir. 

1905)  142  Fed.  364,  15  Am.  Bankr.  Rep. 
696;  In  re  Bloch,  (C.  C.  A.  2d  Cir.  1905)  142 
Fed.  674,  16  Am.  Bankr.  Rep.  748;  In  re 
Knopf,  (D.  C.  S.  C.  1906)  146  Fed.  109,  16 
Am.  Bankr.  Rep.  432;  Dokken  v.  Page,  (C. 
C.  A.  8th  Cir.  1906)  147  Fed.  438,  17  Am. 
Bankr.  Rep.  228;   In  re  Plant,    (S.   D.  Ga. 

1906)  148  Fed.  37,  17  Am.  Bankr.  Rep.  272; 
Pittsburgh  Plate  Glass  Co.  v.  Edwards,  (8th 
Cir.  1906)  148  Fed.  377,  78  C.  C.  A.  191; 
Wright  V.  Sampter,  (S.  D.  N.  Y.  1907)  162 
Fed.  196,  18  Am.  Bankr.  Rep.  355;  Houck 
V.  Christy,  (8th  Cir.  1907)  152  Fed.  612, 
81  C.  C.  A.  602;  Coder  v.  McPherson,  (8th 
Cir.  1907)  162  Fed.  95J,  82  C.  C.  A.  99; 
In  re  Pfaffinger,  (W.  D.  Ky.  1907)  154  Fed. 
628,  18  Am.  Bankr.  Rep.  807;  Allen  r.  Mc- 
Mannes,  (W.  D.  Wis.  1907)  156  Fed.  615,  19 
Am.  Bankr.  Rep.  276;  In  re  W.  W.  Mills 
Co.,  (E.  D.  N.  C.  1908)  162  Fed.  42,  20  Am. 
Bankr.  Rep.  601 ;  Wright  r.  William  Skinner 
Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1908)  162  Fed. 
315,  20  Am.  Bankr.  Rep.  627;  Getts  r.  Janea- 
ville  Wholesale  Grocery  Co.,  (W.  D.  Wis. 
1908)  163  Fed.  417,  21  Am.  Bankr.  Rep.  6; 
In  re  Wolf  Co.,  (M.  D.  Pa.  1908)  164  Fed. 
448,  21  Am.  Bankr.  Rep.  73;  McElvain  v, 
Hardesty,  (C.  C.  A.  8th  Cir.  1909)  169  Fed. 
31,  22  Am.  Bankr.  Rep.  320;  In  re  McDon- 
ald, (D.  C.  S.  C.  1910)  178  Fed.  487;  Bur- 
goyne  v.  McKillip,  (C.  C.  A.  8th  Cir.  1910) 
182  Fed.  452;  Stern  t?.  Paper,  (D.  C.  N.  D. 


1910)  183  Fed.  228;  Gering  r.  Leyda,  (C.  C 
A.  8th  Cir.  1911)  186  Fed.  110;  Coleman  e. 
Decatur  Egg  Case'  Co.,    (C.  C.  A.  8th  Cir. 

1911)  186  Fed.  136;  In  re  Ebert,  (W.  D. 
Wis.  1898)  1  Am.  Bankr.  Rep.  340;  Haitoey 
V,  Raymond  Bros.  Clarke  Co.,  (Neb.  190S) 
10  Am.  Bankr.  Rep.  213;  In  re  Coffey,  (W. 
D.  N.  Y.  1907)  19  Am.  Bankr.  Rep.  148; 
Matter  of  Rosenberg,  (a  D.  N.  Y.  1909)  22 
Am.  Bankr.  Rep.  900;  Harder  v,  Clark, 
(1910)  23  Am.  Bankr.  Rep.  756,  66  Misc. 
584,  123  N.  Y.  S.  1102;  Crawford  v.  Rumpf, 
(1903)  206  Pa.  St.  154,  54  Atl.  709. 

Circumatanceg  auffieieni,  —  Positive  proof 
of  collusion  between  debtor  and  creditor,  by 
which  one  may  be  preferred,  is  not  generally 
to  be  expected,  and  for  that  reason,  among 
others,  the  law  allows  a  resort  to  circmn- 
stances  as  the  means  of  ascertaining  the 
truth ;  and  the  rule  of  evidence  is  well  settled 
that  circumstances,  inconclusive  if  separately 
considered,  may  by  their  joint  operation,  es- 
pecially when  corroborated  by  moral  ooinei- 
dences,  be  sufficient.  In  re  McDonald,  (D. 
C.  S.  C.  1910)   178  Fed.  487. 

^*  Reasonable  cause  to  helievej**  under  see- 
tion  606  of  the  Bankruptcy  Act,  covers  sub- 
stantially the  same  field  as  *' notice"  in  de- 
termining whether  a  person  is  a  }>ona  fide 
purchaser  of  property.  Coder  v.  McPherson, 
(8th  Cir.  1907)  162  Fed.  961,  82  C.  C.  A. 
99;  Stem  t*.  Paper,  (D.  C.  N.  D.  1910)  183 
Fed.  228. 

A  creditor  is  required  to  exercise  ordinary 
prudence,  and,  if  he  fails  to  investigate,  he 
is  chargeable  with  all  the  knowledge  which 
it  is  reasonable  to  suppose  he  would  have  ac- 
quired if  he  had  performed  his  duty  in  that 
regard.  In  re  McDonald,  (D.  C.  S.  C.  1910) 
178  Fed.  487. 

Notice  of  facts  which  would  incite  a  person 
of  reasonable  prudence  to  an  inquiry  under 
similar  circumstances  is  notice  of  all  the 
facts  which  a  reasonably  diligent  inquiiy 
would  develop.  Coder  v.  McPherson,  (C.  C. 
A.  8th  Cir.  1907)  162  Fed.  961,  18  Am. 
Bankr.  Rep.  623. 

Where  the  circumstances  of  a  transaction 
are  such  as  to  indicate  that  a  preference  is 
intended,  the  representatives  of  a  creditor 
seeking  security  cannot  stop  their  ears  and 
close  their  eyes  to  the  obvious  significance  of 
things,  and  then  say  they  did  not  hear  or 
see,  or  did  not  understand.  Bnrgo3nie  r.  Mc- 
Killip, (C.  C.  A.  8th  Cir.  1910)  182  Fed.  452. 

Creditor  nof  chargeable  with  knowledge 
which  inquiry  would  not  have  developed, — 
A  creditor  of  a  bankrupt,  who  at  the  time 
of  receiving  a  preference  is  put  on  inquiry  as 
to  the  solvency  of  the  debtor,  is  not  for  that 
reason  charged  with  notice  of  facta  which 
could  only  be  learned  from  intimate  and  in- 
accessible sources  of  information,  such  as  the 
books  of  the  bankrupt;  but  he  is  bound  only 
by  such  information  as  could  be  obtained  by 
open  observation  and  reasonable  inquiry.  In 
re  Wolf  Co.,  (M.  D.  Pa.  1908)  164  Fed.  448, 
21  Am.  Bankr.  Rep.  73. 

So,  also,  it  has  been  held  that  a  creditor 
cannot  be  said  to  have  had  reasonable  cause 
to  believe  that  a  preference  was  intended,  un- 
less  the   evidence   shows   that  it  knew,  or 
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ought  to  have  known,  the  substantial  truth 
as  to  the  bankrupt's  financial  condition. 
In  re  Houghton  Web  Co.,  (D.  C.  Msas.  1010) 
185  Fed.  213. 

When  an  offer  to  compromiee  is  made,  cred- 
iiore  are  not  hOund  to  investigate  the  debtor's 
ability  to  pay  the  amount  offered,  and  whether 
it  is  his  intent  to  pay  it  to  all  creditors  alike, 
but  are  entitled  to  believe  that  the  offer  is 
made  in  good  faith  to  all  creditors,  unless 
something  occurs  to  put  them  on  inquiry. 
Smith  t7.  Hewlett  Robin  Co.,  (G.  C.  A.  2d  Cir. 
1910)   178  Fed.  271. 

Knowledge  presumed.  —  Where  a  person 
benefited  by  a  preferential  transfer,  or  his 
agent  therein,  has,  or  is  charseable  with, 
knowledge  of  such  facts  and  circumstances 
as  would  indicate  clearly  to  a  man  of  ordi- 
nary intelligence  that  the  transaction  from 
which  the  preference  resulted  would  natu- 
rally effect  a  preference,  it  will  be  deemed 
voidable  under  section  605.  Thus,  prior  to 
the  amendment  of  1010,  it  was  held  that 
where  the  facts  and  circumstances  which  were 
known  or  should  have  been  known  to  the 
party  benefited  by  a  preference,  or  his  agent 
therein,  were  sufficient  to  indicate  to  a  man 
of  ordinary  intelligence  that  a  preference 
must  have  been  intended,  the  transaction 
would  be  presumed  to  be  preferential.  In  re 
Gillette,  (W.  D.  N.  Y.  1000)  104  Fed.  769, 
6  Am.  Bankr.  Rep.  123;  Stern  v.  Louisville 
Trust  Ck).,  (C.  C.  A.  6th  Cir.  1901)  112  Fed. 
501,  7  Am.  Bankr.  Rep.  305;  In  re  Busby, 
(M.  D.  Pa.  1903)  124  Fed.  469,  10  Am. 
Bankr.  Rep.  650;  Thomas  v.  Adelman,  (E.  D. 
N.  Y.  1906)  136  Fed.  973,  14  Am.  Bankr. 
Rep.  510;  English  v,  Ross,  (M.  D.  Pa.  1905) 
140  Fed.  630,  15  Am.  Bankr.  Rep.  370;  In' re 
Nassau,  (E.  D.  Pa.  1905)  140  Fed.  912,  15 
Am.  Bankr.  Rep.  793;  Hardy  t?.  Gray,  (C.  C. 
A.  1st  Cir.  1906)  144  Fed.  922, 16  Am.  Bankr. 
Rep.  387;  Dokken  v.  Page,  (C.  C.  A.  8th 
Cir.  1906)  147  Fed.  438,  17  Am.  Bankr.  Rep. 
228;  Allen  r.  McMannes,  (W.  D.  Wis.  1907) 
156  Fed.  615,  19  Am.  Bankr.  Rep.  276;  In  re 
W.  W.  Mills  Co.,  (E.  D.  N.  C.  1908)  162  Fed. 
42,  20  Am.  Bankr.  Rep.  501;  Brewster  i;. 
Goff,  (M.  D.  Pa.  1908)  164  Fed.  127,  21  Am. 
Bankr.  Rep.  239;  In  re  McDonald,  (D.  C.  S. 
C.  1910)  178  Fed.  487;  Alexander  p.  Red- 
mond, (C.  C.  A.  2d  Cir.  1910)  180  Fed.  92; 
In  re  Deutschle,  (M.  D.  Pa.  1910)  182  Fed. 
435;  Hackney  v.  Raymond  Bros.  Clarke  Co., 
(Neb.  1903)  10  Am.  Bankr.  Rep.  213;  Matter 
V,  Rosenberg,  (S.  D.  N.  Y.  1909)  22  Am. 
Bankr.  Rep.  900;  Hess  v.  Theodore  Hamm 
Brewing  Co.,  (1909)  108  Minn.  22,  121  N. 
W.  232. 

Where  the  inevitable  effect  of  a  transfer  is 
to  give  a  preference,  it  will  be  conclusively 
presumed  that  it  was  so  intended.  In  re  W. 
W.  Mills  Co.,  (E.  D.  N.  C.  1908)  162  Fed. 
42,  20  Am.  Bankr.  Rep.  501 ;  Brewster  v,  Goff 
Lumber  Co.,  '(M.  D.  Pa.  1908)  164  Fed.  124, 
21  Am.  Bankr.  Rep.  106;  In  re  McDonald, 
(D.  C.  S.  C.  1910)  178  Fed.  487;  Alexander 
V,  Redmond,  (C.  C.  A.  2d  Cir.  1910)  180  Fed. 
02. 

The  eale  by  a  retail  merchant  of  hie  entire 
stock  of  goods  puts  the  purchaser  on -inquiry 
to  learn  whether  the  seller  is  not  in  financial 


difficulty,  and  easts  upon  him  the  burden  of 
proving  that  he  used  such  means  of  knowl- 
edge as  were  at  hand  to  ascertain  the  facts, 
in  order  to  sustain  his  title  as  against  cred- 
itors of  the  seller.  Thomas  v.  Adelman,  (E. 
D.  N.  Y.  1905)  136  Fed.  973,  14  Am.  Bankr. 
Rep.  510;  English  v.  Ross,  (M.  D.  Pa.  1905) 
140  Fed.  630,  15  Am.  Bankr.  Rep.  370;  Dok- 
ken V,  Page,  (C.  C.  A.  8th  Cir.  1906)  147 
Fed.  438,  17  Am.  Bankr.  Rep.  228;  Allen  t?. 
McMannes,  (W.  D.  Wis.  1907)  156  Fed.  615, 
19  Am.  Bankr.  Rep.  276;  In  re  McDonald, 
(D.  C.  S.  C.  1910)  178  Fed.  487;  Matter  of 
Rosenberg,  (S.  D.  N.  Y.  1909)  22  Am.  Bankr. 
Rep.  900.  See  also  English  v.  Ross,  (M.  D. 
Pa.  1905)  140  Fed.  630,  15  Am.  Bankr.  Rep. 
370. 

So,  also,  it  has  been  held  that  a  mbrtgage 
given  by  an  insolvent  firm  within  four  months 
of  bankruptcy  proceedings,  to  secure  a  past 
indebtedness,  and  which  conveys  all  the  firm 
property,  is  void  as  giving  to  the  creditor  a 
preference.  In  re  Jones,  (D.  C.  S.  C.  1902) 
118  Fed.  673. 

A  creditor  who  indirectly  repwrchased 
goods  from  a  debtor  who  was  insolvent,  and 
sold  the  same  again  at  a  loss,  is  presumed  to 
have  had  reasonable  cause  to  believe  that  a 
preference  was  intended.  Hardy  v.  Gray,  (C. 
C.  A.  1st  Cir.  1906)  144  Fed.  922,  16  Am. 
Bankr.  Rep.  387. 

Knowledge  of  insolvency,  —  It  has  been 
held  that  a  creditor  had  reasonable  cause  to 
believe  that  a  preference  was  intended  so  as 
to  render  it  voidable,  where  he  admitted  that 
he  knew  the  debtor  was  hard  pressed  and 
without  credit,  and  that  he  had  himself  been 
persistently  pressing  his  own  claim  for  sev- 
eral months.  Wright  v,  William  Skinner 
Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1908)  162  Fed. 
315,  20  Am.  Bankr.  Rep.  527. 

Knowledge  of  bank  president.  —  A  bank  is 
chargeable  with  notice  of  the  insolvency  of  a 
debtor  from  whom  it  receives  a  payment,  and 
that  such  payment  constitutes  an  unlawful 
preference  under  the  Bankruptcy  Act,  where 
its  president  had  knowledge  of  such  insol- 
vency, gained  while  acting  for  the  bank  in  the 
matter  of  such  indebtedness.  In  re  Gillette, 
(W.  D.  N.  Y.  1900)  104  Fed.  769,  5  Am. 
Bankr.  Rep.  123. 

Knowledge  of  agent,  —  Where  the  agent  of 
a  creditor,  when  taking  mortgages  to  secure 
the  indebtedness  to  his  principal  within  four 
months  prior  to  the  debtor's  bankruptcy,  had 
knowledge  of  facts  which  should  have  put  him 
on  inquiry  as  to  the  debtor's  solvency,  he  and 
his  principal  are  legally  chargeable  with 
knowledge  of  such  facts  as  the  inquiry  would 
have  disclosed.  In  re  Nassau,  (E.  D.  Pa. 
1905)   140  Fed.  912,  15  Am.  Bankr.  Rep.  793. 

Knweledge  of  fraudulent  scheme.  —  Where, 
before  bankruptcy  proceedings,  a  bankrupt 
made  a  general  assignment  for  the  benefit  of 
creditors,  and  afterwards  conspired  with  cer- 
tain creditors  that  his  estate  should  be  sold 
to  their  agent  for  less  than  half'  its  value, 
who  should  resell,  and  out  of  the  profits  pay 
such  creditors  a  part  of  their  claims  and  re- 
turn the  surplus  to  the  bankrupt,  it  was  held 
that  such  application  of  the  insolvent  debtor's 
property  to  the  payment  of  such  creditors 
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constituted  an  unlawful  preference.  Stem 
r.  Louierilla  Truii  Co.,  (C.  C.  A.  6th  Gir. 
1001)  112  Fed.  SOU  7  Am.  Bankr.  Rep.  806. 

II.  Rkcovebt  or  Voidabic  pBnrEBsirGBS. 

Tnutee  vetted  with  righta  of  creditor. — 
Since  the  enactment  of  the  amendment  of 
1910,  trustees,  as  to  all  property  in  the  cus- 
tody or  coming  into  the  custody  of  the  bank- 
ruptcy court,  are  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  there- 
on; and  also,  as  to  all  property  not  in  the 
custody  of  the  bankruptcy  court,  they  are 
vested  with  all  the  rights,  remedies,  and  pow- 
ers of  a  judgment  creditor  holding  an  ex- 
ecution duly  returned  unsatisfied.  See  section 
47a  (2),  9tipra,  p.  682. 

Necessity  of  recovering  preferences.  —  A 
preferential  transfer  is  not  void,  it  is  only 
voidable;  the  title  of  the  recipient  is  good 
unless  it  is  avoided;  therefore,  in  order  that 
a  preference  may  become  a  part  of  the  assets 
for  distribution  among  the  creditors,  it  is 
essential  that  the  property  be  recovered  by 
the  trustee.  Boonville  Nat.  Bank  f.  Blakey, 
(C.  C.  A.  7th  Cir.  1901)  107  Fed.  891,  6  Am. 
Bankr.  Rep.  13;  Coder  I7.  Arts,  (C.  C.  A.  8th 
Cir.  1907)  152  Fed.  943,  18  Am.  Bankr.  Rep. 
513;  Van  Iderstine  r.  National  Discount  Co., 
(2d  Cir.  1909)  174  Fed.  519,  98  C.  C.  A.  300; 
Belding-Hall  Mfg.  Co.  v,  Mercer,  etc..  Lum- 
ber Co.,  (C.  C.  A.  6th  Cir.  1909)  175  Fed. 
335,  23  Am.  Bankr.  Rep.  595;  Frost  v. 
Latham,  (S.  D.  Ala.  1910)   181  Fed.  866. 

Recovery  of  voidable  preferences.  —  The 
trustee  may  recover  property  which  has  been 
preferentially  ohtainedy  or  the  value  thereof, 
from  the  person  receiving  it  or  benefited 
thereby,  where  it  is  shown  that  all  the  ele- 
ments of  a  voidable  preference,  as  defined  by 
section  606,  exist.  Boonville  Nat.  Bank  v, 
Blakey,  (C.  C.  A.  7th  Cir.  1901)  107  Fed. 
891,  6  Am.  Bankr.  Rep.  13;  In  re  Manning, 
(D.  C.  S.  C.  1903)  123  Fed.  181,  10  Am. 
Bankr.  Rep.  500;  Benjamin  v.  Chandler,  (M. 
D.  Pa.  1906)  142  Fed.  217,  15  Am.  Bankr. 
Rep.  439;  In  re  Nechamkus,  (E.  D.  N.  Y. 
1907)  155  Fed.  867,  19  Am.  Bankr.  Rep.  189; 
Painter  v.  Napoleon  Tp.,  (N.  D.  Ohio  1907) 
156  Fed.  289,  19  Am.  Bankr.  Rep.  412;  Mason 
V,  National  Herkimer  County  Banki  (N.  D. 
N.  Y.  1908)  163  Fed.  920,  21  Am.  Bankr. 
Rep.  98;  In  re  Fish  Bros.  Wagon  Co.,  (C.  C. 
A.  8th  Cir.  1908)  164  Fed.  553,  21  Am. 
Bankr.  Rep.  149;  McElvain  r.  Hanlesty,  (C. 

C.  A.  8th  Cir.  1909)  169  Fed.  31,  22  Am. 
Bankr.  Rep.  320:  In  re  Blake,   (E.  D.  N.  Y. 

1909)  171  Fed.  298,  22  Am.  Bankr.  Rep.  612; 
Ommen  p.  Talcott,  (S.  D.  N.  Y.  1909)  175 
Fed.  259,  23  Am.  Bankr.  Rep.  572;  Belding- 
Hall  Mfg.  Co.  V.  Mercer,  etc..  Lumber  Co., 
(C.  C.  A.  6th  Cir.  1909)  175  Fed.  335,  23  Am. 
Bankr.  Rep.  595;  Brown  v.  Streicher,  (D.  C. 
R.  I.  1910)  177  Fed.  473,  24  Am.  Bankr.  Rep. 
267;  Campbell  v,  Balcomb,  (C.  C.  A.  7th  Cir. 

1910)  183  Fed.  766;   Lovell  v.  Latham,   (S. 

D.  Ala.  1911)  186  Fed.  602;  In  re  Adams, 
(N.  D.  N.  Y.  1898)  1  Am.  Bankr.  Rep.  94; 
In  r9  Gray,  (1900)  3  Am.  Bankr.  Rep.  647, 
47   App.  Div.  564,  62  N.  Y.  S.  618;   In  re 


Rothsehild,  (S.  D.  Ga.  1901)  5  Am.  Bankr. 
B/tf.  687;  In  re  Meraman,  (W.  D.  K.  Y. 
lOdi)  7  Am.  Bankr.  Rep.  46. 

TruMie^  diMoretum,  —  The  tniataa  m  the 
representative,  and  in  the  interest  of  all  the 
creditors,  and  not  of  the  petitioning  cred- 
itors alone,  is  to  determine  in  the  first  in- 
stance whether  the  transaction  was  under- 
taken with  a  view  to  give  a  preference,  and 
whether  the  creditor  had  reasonable  cause  to 
believe  that  it  was  so,  and  if  proof  is  forth- 
coming. He  is  to  ascertain  the  facta,  and 
to  determine  the  probability  of  successful 
litigation,  and  whe^er  the  creditor  sought  to 
be  pursued  is  responsible,  so  that  the  estate 
should  not  be  mulcted  in  unnecessary  litiga- 
tion and  costs.  Bo<Hiville  Nat  Bank  v. 
Blakey,  (C.  C.  A.  7th  Cir.  1901)  107  Fed. 
891,  6  Am.  Bankr.  Rep.  13. 

Only  trustee  can  avoid  preferential  ^rona- 
action,  —  A  trustee  in  bankruptcy  cannot  as- 
sign to  another  his  right  to  avoid  a  prefer- 
ential transfer  of  property.  Belding-Hall 
Mfg.  Co.  V.  Mercer,  etc.,  Lumber  Co.,  ( C.  C 
A.  6th  Cir.  1909)  175  Fed.  335,  23  Am. 
Bankr.  Rep.  595. 

The  statute  does  not  sanction  the  bringing 
of  a  suit  by  a  receiver  to  recover  a  voidable 
preference.  Boonville  Nat.  Bank  r.  Blakey, 
(C.  C.  A.  7th  Cir.  1901)  107  Fed.  891,  6  Am. 
Bankr.  Rep.  13. 

Trustee  may  prosecute  action  begun  by 
creditors,  —  A  pending  action  brought  by 
creditors  of  an  insolvent  partnership  to  avoid, 
as  an  unlawful  preference,  a  sale  by  an  in- 
dividual partner  of  his  individual  property, 
may  be  prosecuted  fo  final  judgment  by  the 
trustee  in  bankruptcy  of  the  partnership 
estate,  even  though  the  cause  of  action  arose 
from  the  state  law,  and  the  application  of 
that  law  is  essential  to  secure  tiie  relief 
sought.  Miller  r.  New  Orleans  Acid,  etc, 
Co.,  (1909)  211  U.  S.  496,  29  S.  Ct.  176,  53 
U.  S.  (L.  ed.)  300,  21  Am.  Bankr.  Rep.  416, 
affirming  (1906)   117  La.  821,  42  So.  329. 

On  recovery  preference  becomes  part  of 
estate. — Where  an  alleged  preferential  trans^ 
fer  is  avoided,  and  the  trustee  recovers  the 
fund  sued  for,  it  then  becomes  a  part  of  the 
assets  of  the  bankrupt  estate  in  the  posses- 
sion of,  and  in  the  course  of  administration 
by,  the  bankruptcy  court.  Lovell  r.  Latham, 
(S.  D.  Ala.  1911)   186  Fed.  602. 

All  persons  entitled  to  participate  in  the 
assets,  or  claiming  a  lien  thereon,  may  come 
into  that  court,  and,  under  the  jurisdiction 
acquired  by  the  proceeding  in  bankruptcy, 
have  their  rights  adjudicated.  Lovell  r. 
Latham,  (S.  D.  Ala.  1911)  .186  Fed.  60S. 
See  also  Allen  r.  McMannes,  (W.  D.  Wis. 
1907)  156  Fed.  616,  19  Am.  Bankr.  Rep. 
276. 

But  the  validity  of  all  other  claims  against 
the  bankrupt,  and  the  question  whether 
others  have  received  voidable  preferences  and 
have  not  been  required  to  surrender  them, 
cannot  be  litigated  in  a  suit  in  a  state  court 
to  avoid  an  alleged  unlawful  preference,  since 
this  would,  in  effect,  transfer  the  adminis- 
tration of  the  bankrupt's  estate  from  tb« 
federal  District  Court  to  the  state  court 
Eau  Claire  Nat.  Bank  v.  Jacknum,   (1907) 
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204  U.  S.  522,  27  S.  Ct.  301,  61  U.  8.  (L.  ed.) 
690,  17  Ahl  B&nkr.  Rep.  076. 

Juriadktion.  — The  itate  and  federal  oourU 
have  concurrent  jurisdiction  of  an  action 
brought  by  a  trustee  in  bankruptcy  to  avoid 
a  preference.  Bowman  r.  Alpha  Farms,  (N. 
D.  N.  Y.  1907)  153  Fed.  380,  18  Am.  Bankr. 
Rep.  700;  Teague  v,  Anderson  Hardware  Co., 
(N.  D.  Ga.  1908)  161  Fed.  765;  McElvain  &. 
Hardeel^,  (C.  C.  A.  8th  Cir.  1909)  169  Fed. 
31,  22  Am.  Bankr.  Rep.  320;  Bryan  r.  Mad- 
den,  (N.  T.  1905)  15  Am.  Bankr.  Rep.  388; 
Drew  V.  Myers,  (1908)  22  Am.  Bankr.  Rep. 
656,  81  Neb:  750,  116  N.  W.  781.  See  also 
the  annotation  following  section  235,  supra, 
p.  595. 

Ancillary  jurisdiction.  —  A  federal  District 
Oourt,  of  a  district  other  than  that  in  which 
a  bankruptcy  proceeding  is  pending,  may  en- 
tertain a  suit  by  the  bankrupt's  trustee,  to 
set  aside  an  alleged  fraudulent  or  prefer- 
ential transfer  by  the  bankrupt  to  parties 
residing  in  such  district.  Teague  v,  Ander- 
son Hardware  Co.,  (N.  D.  Ga.  1908)  161  Fed. 
765.  And  see  section  2  (20),  supra,  p.  480, 
which  was  added  by  the  amendment  of  1910, 
and  which  especially  provides  for  the  exer- 
cise of  ancillary  jurisdiction. 

Recovery  by  bill  in  equity.  —  A  trustee  in 
bankruptcy  may  maintain  a  suit  in  equity  to 
recover  property  whic^  has  been  preferen- 
tially transferred;  such  action  being  in  the 
nature  of  a  creditor's  suit  to  set  aside  a 
fraudulent  conveyance.  Pond  r.  New  York 
Nat.  Exch.  Bank,  (S.  D.  N.  Y.  1903)  124 
Fed.  992.  Wright  v.  Skinner,  (S.  D.  N.  Y. 
1905)  136  Fed.  694,  14  Am.  Bankr.  Rep.  500; 
Parker  r.  Black,  (W.  D.  N.  Y.  1900)  143 
Fed.  560,  16  Am.  Bankr.  Rep.  202,  affirmed 
(2d  Cir.  1907)  151  red.  18,  80  C.  C.  A.  484; 
Morris  v.  Small,  (D.  C.  Mass.  1908)  160  Fed. 
142,  20  Am.  Bankr.'  Rep.  138;  Westall  v. 
Avery,  (C.  C.  A.  4th  Cir.  1909)  171  Fed.  626, 
22  Am.  Bankr.  Rep.  673.  See  also  the  an- 
notation following  section  235,  supra,  p.  695. 

Federal  courts,  both  when  exercising  gen- 
eral jurisdiction  and  also  when  exercising  the 
special  one  conferred  by  the  Bankruptcy  Act 
in  this  particular,  require  suits  to  set  aside 
deeds  and  contracts  as  fraudulent  to  be  in- 
stituted in  equity.  Westall  v.  Avery,  (C.  C. 
A.  4th  Cir.  1909)  171  Fed.  626,  22  Am. 
Bankr.  Rep.  673. 

It  is  to  be  borne  in  mind  that  the  equity 
practice  of  the  federal  courts  is  independent 
of,  and  unaffected  by,  state  laws  as  to  pro- 
cedure in  state  courts.  Westall  r.  Avery, 
(C.  C.  A.  4th  Cir.  1909)  171  Fed.  626,  22 
Am.  Bankr.  Rep.  673. 

A  bill  by  a  trustee  in  bankruotcy  to  re- 
cover a  payment  of  money  made  by  a  bank- 
rupt within  four  months  prior  to  bank- 
i^P^»  ^  Alleging  that  the  transaction 
amounted  to  a  preference  or  a  fraudulent 
payment,  and  tiiat  in  either  case  he  was  en- 
titled to  its  return,  does  not  unite  incon- 
sistent causes  of  action.  Wright  v.  Skinner, 
(S.  D.  N.  Y.  1905)  136  Fed.  694,  14  Am. 
Bankr.  Rep.  500. 

The  decree  of  a  state  oourt,  granting  regis- 
tration of  title  to  land  under  the  law  of  the 
state,  does  not  bar   a  suit  in  equity  by  a 


trustee  in  bankruptcy  to  enforee  a  reeonv^- 
asce  of  the  land,  alleged  to  have  been  con- 
veyed by  the  bankrupt  as  a  preference, 
against  a  defendant  who  was  not  a  hona  fide 
purchaser  in  good  faith  in  reliance  on  the 
registered  title.  Morris  v.  Small,  (C.  C. 
Mass.  1908)  160  Fed.  142,  20  Am.  Bankr. 
Rep.  138. 

Bui  ichere  the  trustee  has  an  adequate 
remedy  at  law  he  cannot  maintain  a  bill  in 
equity  in  any  court  for  the  recovery  of  a 
preference.  Warmath  v.  O'Daniel,  (C.  C.  A. 
6th  Cir.  1908)  159  Fed.  87,  20  Am.  Bankr. 
Rep.    101;    Sessler   v,    Nemcof,    (K    D.    Pa. 

1910)  183  Fed.  656. 

Jurisdiction  not  determined  on  demurrer, 
—-Though  equity  has  cognizance  of  construc- 
tive and  actual  fraud,  whether .  a  bill  in 
equity  lies  by  a  trustee  in  bankruptcy  to  eet 
aside  a  preferential  payment  to  a  creditor  of 
a  bankrupt  will  not  be  determined  on  de- 
murrer to  the  bill,  but  the  demurrer  will  be 
overruled,  reserving  the  right  to  raise  the 
question  of  jurisdiction  at  final  hearing. 
Johnson  v,  Hanley,  etc.,   Co.,    (D.   C.  R.   I. 

1911)  188  Fed.  752. 

Recovery  in  assumpsit.  —  A  trustee  in 
bankruptcy  may  sue  in  assumpsit  for  the 
value  of  a  preferential  transfer  of  goods  by 
the  bankrupt  to  a  creditor,  for  the  reason 
that  the  creditor  takes  the  goods  impressed 
with  the  obligation  created  by  the  Bank- 
ruptcy Act  to  restore  or  pay  on  the  trustee's 
electing  to  sue.  iReber  v.  Elliit,  (E.  D.  Pa. 
1911)    185  Fed.  313. 

Remedy  by  injunction  pending  recovery. — 
Under  the  rule  that  where  equity  will  en- 
force a  claim  to  specific  property,  an  injunc- 
tion may  issue  pendente  lite  to  prevent  a 
transfer  that  would  interfere  with  or  preju- 
dice the  ultimate  relief  to  which  a  claimant 
may  be  entitled,  it  has  been  held  that  a 
oourt  of  bankruptcy  will,  on  proper  showing, 
grant  an  injunction  to  restrain  the  disposi- 
tion of  property  preferentially  transferred. 
In  re  Kimball,  (W.  D.  Pa.  1899)  97  Fed.  29, 
3  Am.  Bankr.  Rep.  161;  In  re  Mills,  (E.  D. 
N.  Y.  1910)  179  Fed.  409;  Pyle  f.  Texas 
Transport,  etc.,  (^.,  (E.  D.  La.  1911)  186 
Fed.  309. 

Pleadingn.  —  The  pleadings  must  show  all 
the  essential  elements  of  a  voidable  transfer 
in  order  to  warrant  a  recovery.  Deland  v. 
Miller,  etc..  Bank,  (1903)  11  Am.  Bankr. 
Rep.  744,  119  la.  368,  93  N.  W.  304;  West  v. 
Lahoma  Bank,  (1905)  16  Am.  Bankr.  Rep. 
733,  16  Okla.  508,  86  Pac.  59;  Drew  t?.  Myers, 
(1908)  81  Neb.  750,  116  N.  W.  781. 

Pleadings  must  comply  with  practice  where 
suit  is  brought.  —  It  is  well  settled  that  a 
proceeding  instituted  by  a  bankrupt's  trus- 
tee to  set  aside  illegal  preferences  is  not  a 
proceeding  in  bankruptcy,  but,  while  ancil- 
lary to  such  proceeding  and  authorized  by 
the  Bankruptcy  Act  to  be  Instituted  in  either 
the  federal  District  Court  or  in  a  state  court 
of  competent  jurisdiction,  it  must  be  gov- 
erned, so  far  as  pleading  and  practice  is  con- 
oemed,  by  the  laws  and  rules  of  the  court 
wherein  it  is  instituted.  Westall  v.  Avery, 
(C.  C.  A.  4th  Cir.  1909)  171  Fed.  626,  22  Am. 
Bankr.  Rep.  673. 
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Evidence.  —  The  burden  of  proving  thftt  the 
transaction  which  is  attacked  as  having  re- 
sulted in  a  preference  is  of  such  a  character 
as  to  render  it  voidable  under  section  606 
is  on  the  trustee.  In  re  Pfaffinger,  (W.  D. 
Ky.  1906)  154  Fed.  523;  Getts  r.  Janesville 
Wholesale  Grocery  Cb.,  (W.  D.  Wis.  1908) 
163  Fed.  417,  21  Am.  Bankr.  Rep.  5;  Powell 
V,  Gate  City  Bank,  (C.  C.  A.  8th  Cir.  1910) 
178  Fed.  609;  Reber  v,  Shulman,  (£.  D.  Pa. 
1910)  179  Fed.  574;  Hackney  v.  Raymond 
Bros.  Clarke  Co.,  (Neb.  1903)  10  Am.  Bankr. 
Rep.  213. 

But  the  defendant  assumes  the  burden  of 

S roving  an  affirmative  defense  set  up  by  him. 
immen  v.  Talcott,   (C.  C.  A.  2d  Cir.  1911) 
188  Fed.  401. 

Froof  of  insolvency  in  partnership  eases. 
—  A  trustee  in  bankruptcy  may  not  recover 
a  conveyance  of  partnership  property  as  a 
preference,  unless  it  is  shown  that  the  part- 
ners, as  individuals,  were  insolvent  at  the 
time  of  the  conveyance.  Worrell  r.  Whitney, 
(E.  D.  Pa.  1910)  179  Fed.  1014.  See  also 
the  annotation  under  section  5a,  supra,  p. 
501. 

Esiablisking  the  existence  of  other  indi- 
vidual creditors  is  not  essential  to  the  prose- 
cution, by  the  trustee  of  a  bankrupt  partner- 
ship, of  a  pending  suit  to  avoid,  as  consti- 
tuting a  preference  under  the  state  law,  a 
sale  by  an  individual  partner  of  hid  indi- 
vidual property,  where,  under  such  law,  part- 
nership and  individual  creditors  have  a  co- 
equal right  to  payment  out  of  his  individual 
estate.  Miller  v.  New  Orleans  Acid,  etc., 
Co.,  (1909)  211  U.  S.  496,  29  S.  Ct.  176,  53 
U.  S.  (L.  ed.)  300,  21  Am.  Bankr.  Rep.  416, 
affirming  (1906)   117  La.  821,  42  So.  329. 

Defenses  —  Expense  in  connection  with 
preference.  —  It  is  no  defense  to  an  action 
for  the  recovery  of  a  preference  that  the  per- 
son receiving  it  has  expended  money  there- 
on; a  claim  of  that  character  must  be  pre- 


sented for  allowance  against  the  estate.  In 
re  Neohamkus,  (E..D.  N.  Y.  1907)  155  Fed. 
867,  19  Am.  Bankr.  Rep.  189;  Ommen  v.  Tal- 
cott,  (S.  D.  N.  Y.  1909)  175  Fed.  259,  23 
Am.  Bankr.  Rep.  572. 

Misconduct  of  creditor's  agent. — llie  stair 
ute  contains  no  exceptions  to  the  effect  that 
a  preferred  creditor  may  hold  his  advantsge 
provided  his  agent  and  the  insolvent  have 
confidential  relations,  or  provided  his  agent 
has  self-interests  antagonistic  to  a  disclosure 
to  his  principal.  To  interpolate  such  excep- 
tions is  beyond  the  proper  sphere  of  statn- 
tory  construction  and  violative  of  the  spirit 
of  the  Act  wherein  equality  of  distribution 
of  the  bankrupt's  inadequate  assets  is  a 
prime  object.  Campbell  r.  Balcomb,  (C.  C. 
A.  7th  Cir.  1910)   183  Fed.  766. 

Cross  bill  for  recovery  of  dividend.  —  A 
court  of  equity,  in  a  suit  by  a  trustee  hi 
bankruptcy  to  recover  a  preference,  will  not 
entertain  a  cross  bill  for  the  recovery  by  de- 
fendant of  the  amount  of  the  dividend  to 
which  he  claims  to  be  entitled  from  the  bank- 
rupt estate,  but  will  require  him  to  prove  hia 
claim  in  the  bankruptcy  court;  but  it  may 
permit  him,  on  the  giving  of  security,  to  re- 
tain in  his  hands  enough  of  the  amount  com- 
plainant is  entitled  to  recover,  to  cover  his 
dividend  in  case  his  claim  shall  be  allowed. 
Ommen  v.  Talcott,  (S.  D.  N.  Y.  1909)  175 
Fed.  259,  23  Am.  Bankr.  Rep.  572. 

Finding  on  creditors*  petition  not  res  judi- 
cata as  to  trustee,  —  A  finding  on  a  cred- 
itors' petition  that  a  charge  of  preferential 
transfer  of  property  oy  the  alleged  bankrupts 
was  not  sustained,  is  not  an  adjudication 
which  can  bind  a  trustee,  subsequently  ap- 
pointed on  an  adjudication  made  by  another 
court,  in  a  suit  brought  by  him  against  the 
alleged  preferred  creditor  to  recover  the  prop- 
erty. In  re  Sears,  (C.  C.  A.  2d  Cir.  1904) 
128  Fed.  275. 


c  [Set-olf  of  new  credit  after  preference.']  If  a  creditor  has  been  preferred, 
and  afterwards  in  good  faith  gives  the  debtor  further  credit  without  security  of 
any  kind  for  property  which  becames  a  part  of  the  debtor^s  estates,  the  amount 
of  such  new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in  bank- 
ruptcy may  be  set  off  against  the  amount  which  would  otherwise  be  recoverable 
from  him.  [(1898)  SO  Stat.  L.  662.] 


Right  of  set-off.  —  Where  a  creditor  who 
has  been  preferred,  afterwards,  in  good  faith, 
extends  further  credit  without  security,  for 
property  which  becomes  a  part  of  the' debt- 
or's estate,  the  unpaid  amount  of  such  new 
credit  may  be  set  off  against  the  amount 
which  would  otherwise  be  recoverable  from 
the  creditor  by  reason  of  his  having  ob- 
tained a  voidable  preference.  Kauftnan  v. 
Tredway,  (1904)  195  U.  S.  271,  25  S.  Ct. 
33,  49  U.  S.  (L.  ed.)  190,  12  Am.  Bankr.  Rep. 
685;  In  re  Morrow,  (S.  D.  Ohio  1901)  134 
Fed.  686,  13  Am.  Bankr.  Rep.  392;  Price  t^. 
Derbyshire  Coflfee  Co.,  (1908)  21  Am.  Bankr. 
Rep.  280,  128  App.  Div.  472,  112  N.  Y.  S.  830. 
See  also  the  annotation  following  section  58a, 
supray  p.  715. 


The  requirement  as  to  good  faith  in  sec- 
tion 60c  excludes  any  arrangement  by  which 
the  creditor,  seeking  to  escape  the  liability 
occasioned  by  the  preference  he  has  received, 
passes  money  or  property  over  to  the  debtor 
with  a  view  to  its  secretion  until  after  the 
bankruptcy  proceedings  have  terminated,  or 
with  any  other  wron^ul  purpose.  It  means 
that  the  creditor  should  not  act  in  such  a 
way  as  to  intentionally  defeat  the  Bank- 
ruptcy Act,  but  should  let  the  debtor  have 
the  money  or  property  for  some  honest  pur- 
pose. Kaufman  r.  Tredway,  (1904)  195  U. 
S.  271,  25  S.  Ct.  33,  49  U.  S.  (L.  ed.)  190, 12 
Am.  Bankr.  Rep.  685.  ^ 

The  requirement  that  the  property  should 
b-'come  a  part  of  the  debtor's  estate  excludes 
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cases  in  which  the  creditor  delivers  the  prop- 
erty to  a  third  person  on  the  credit  ox  the 
debtor,  or  delivers  it  to  him  with  instructions 
to  pass  it  on  to  some  third  party.  The  pur- 
pose  was  that  the  property  which  passed 
from  the  creditor  should  in  fact  become  a 
part  of  the  debtor's  estate,  and  that  the  credit 
should  be  only  for  such  property.  Kaufman 
V,  Tredway,  (1904)  196  U.  S.  271,  25  8.  Ct. 
33,  49  U.  S.  (L.  ed.)  190,  12  Am.  Bankr.  Rep. 
685. 

Statute  not  applicable  to  innocent  prefer- 
ences.—  Section  OOc  is  not  applicable  to  the 
mere  preference  defined  in  section  60a,  and 
therefore  does  not  entitle  a  creditor  to  tfie 


right  of  set-off  against  such  a  preference 
when  required  to  surrender  it,  under  section 
57^,  prior  to  proving  his  claim.  But  the 
right  of  set-off,  provided  for  in  section  60c, 
is  only  applicable  where,  under  section  60&, 
the  trustee  brings  action  to  recover  the  prop- 
erty or  the  value  thereof.  In  re  Christensen, 
(N.  D.  la.  1900)  101  Fed.  802,  4  Am.  Bankr. 
Rep.  202;  In  re  Keller,  (K  D.  la.  1901)  109 
Fed.  118,  6  Am.  Bankr.  Rep.  334;  In  re  Jones, 
(D.  G.  S.  C.  1903)  123  Fed.  128,  10  Am. 
Bankv.  Rep.  513;  In  re  Rosenberg,  (S.  D.  N. 
Y.  1901)  7  Am.  Bankr.  Rep.  316.  See  also 
the  annotation  following  section  58a,  eupra, 
p.  715. 


d  [Payments  to  attorneys  —  examination.']  If  a  debtor  shall,  directly  or 
indirectly,  in  contemplation  of  the  filing  of  a  petition  by  or  against  him,  pay 
money  or  transfer  property  to  an  attorney  and  counselor  at  law,  solicitor  in 
equity,  or  proctor  in  admiralty  for  services  to  be  rendered,  the  transaction  shall 
be  reexamined  by  the  court  on  petition  of  the  trustee  or  any  creditor  and  shall 
only  be  held  valid  to  the  extent  of  a  reasonable  amount  to  be  determined  by  the 
court,  and  the  exoess  may  be  recovered  by  the  trustee  for  the  benefit  of  the 
estate.  1(1898)  SO  Stat.  L.  662.] 


Cross-references:   As  to 

Attorney  fees  as  expenses,  see  section  62, 

infra,  p.  749. 
Attorney  fees  as  entitled  to  priority,  see 

section  646  (3),  infra,  p.  772. 

A  payment  or  transfer  to  counsel  is  valid 
to  the  extent  that  it  is  reasonable.  It  is 
neither  a  preference  under  section  60&,  nor  a 
fraudulent  transfer  under  section  67e.  In  re 
Wood,  (1908)  210  U.  S.  246,  28  8.  Ct.  621, 
52  U.  S.  (L.  ed.)  1046,  20  Am.  Bankr.  Rep.  1. 

Servicea  rendered  after  institution  of  pro- 
ceedings.—  Section  60d  is  limited  to  the  al- 
lowance of  reasonable  compensation  to  attor- 
neys for  services  rendered  to  the  bankrupt 
prior  to  and  in  contemplation  of  the  com- 
mencement of  the  bankruptcy  proceedings; 
it  does  not  cover  services  rendered  in  resist- 
ing the  creditor's  petition  for  an  adjudica- 
tion of  bankruptcy.  Pratt  r.  Bothe,  (C.  C. 
A.  6th  Cir.  1904)  130  Fed.  670,  12  Am. 
Bankr.  Rep.  529. 

Previous  services.  —  A  payment  made  by  a 
bankrupt  to  his  attorney  immediately  prior 
to  the  bankruptcy  for  services  previously  ren- 
dered, so  far  as  the  question  of  its  being 
preferential  is  concerned,  stands  upon  the 
same  ground  as  a  payment  to  any  other  cred- 
itor. In  re  Shiebler,  (E.  D.  N.  Y.  1908)  163 
Fed.  546,  20  Am.  Bankr.  Rep.  777. 

Re-examination  of  payment  or  transfer 
made  to  attorney.  —  Section  60(2  ''  recognizes 
the  temptation  of  a  failing  debtor  to  deal  too 
liberally  with  his  property  in  employing 
counsel  to  protect  him  in  view  of  financial 
reverses  and  probable  failure.  It  recognizes 
the  right  of  such  a  debtor  to  have  the  aid 
and  advice  of  counsel,  and,  in  contemplation 
of  bankruptcy  proceedings  which  shall  strip 
him  of  his  property,  to  make  provisions  for 
reasonable  compensation  to  his  counsel.  And, 
in  view  of  the  circumstances,  the  Act  makes 


provision  that  the  bankruptcy  court  admin- 
istering the  estate  may,  if  the  trustee  or  any 
creditor  question  the  transaction,  re-examine 
it  with  a  view  to  a  determination  of  its  rea- 
sonableness." In  re  Wood,  (1908)  210  U.  S. 
246,  28  S.  Ct.  621,  52  U.  S.  (L.  ed.)  1046,  20 
Am.  Bankr.  Rep.  1.  And  see  to  the  same 
eflfect  In  re  Kross,  (S.  D.  N.  Y.  1899)  96  Fed. 
816,  3  Am.  Bankr.  Rep.  187;  In  re  Lewin,  (D. 
C.  Vt.  1900)  103  Fed.  850,  4  Am.  Bankr.  Rep. 
632;  Pratt  r.  Bothe,  (C.  C.  A.  6th  Cir.  1904) 
130  Fed.  670,  12  Am.  Bankr.  Rep.  629;  In  re 
Habegger,   (8th  Cir.  1905)    139  Fed.  623,  71 

C.  C.  A.  607,  15  Am.  Bankr.  Rep.  198;  In  re 
Shiebler,  (E.  D.  N.  Y.  1908)  163  Fed.  545, 
20  Am.  Bankr.  Ren.  777;  Furth  v.  Stahl, 
(1903)  10  Am.  Bankr.  Rep.  442,  205  Pa.  St. 
439,  55  Atl.  29. 

Determination  of  reasonableness.  —  The 
provisions  of  section  60d,  although  aimed  at 
the  recovery  of  undue  payments  for  "ser- 
vices to  be  rendered,"  are  analogous  in  so 
far  as  they  give  the  court  an  opportunity  to 
determine  what  allowance  shall  be  made,  with 
the  provisions  of  section  646  (3)  ;  hence,  pro- 
ceedings to  test  the  propriety  of  payments  to 
an  attorney  for  all  services,  namely,  those 
rendered  before  the  payment  as  well  as  those 
services  to  be  rendered  in  the  bankruptcy  pro- 
ceeding itself,  should  be  taken  in  the  form  of 
a  motion  to  fix  the  allowance,  and  for  an 
order  directing  the  return  of  the  balance,  un- 
less an  issue  is  raised.     In  re  Shiebler,   (E. 

D.  N.  Y.  1908)  163  Fed.  545,  20  Am.  Bankr. 
Ren.  777. 

jurisdiction.  —  A  state  court  has  no  juris- 
diction to  re-examine  the  reasonableness  of  an 
attorney's  compensation  under  section  60(f. 
In  re  Wood,  (1908)  210  U.  S.  246,  28  S.  Ct. 
621,  52  U.  S.  (L.  ed.)  1046,  20  Am.  Bankr. 
Rep.  1;  Swartz  v.  Frank,  (1904)  183  Mo. 
439,  82  S.  W.  60. 

Jurisdiction  extends  to  nonresident  attor- 
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viey«.  —  Th«  jurisdiction  of  the  bankruptcy 
court  extends  to  a  case  where  the  counsel  con- 
cerned are  nonresidents  of  the  state  and  dis- 
trict, and  where  the  transaction  occurred, 
and  the  notice  of  the  proceeding  was  served, 
outoide  the  district.  In  re  Wood,  (1908)  210 
U.  S.  246,  28  S.  Ct.  621,  52  U.  S.  (L.  ed.) 
1046>  20  Am.  Bankr.  Rep.  1. 

Ancillary  jurisdiction.  —  It  has  been  held 
that  a  trustee  in  bankruptcy  cannot  maintain 
a  plenary  suit  in  a  court  of  bankruptcy  to 
recover,  in  another  jurisdiction,  excessive 
payments  or  transfers  to  counsel  made  by  a 
bankrupt,  in  contemplation  of  bankruptcy 
proceedings,  for  services  to  be  rendered, 
where  that  court  has  made  no  order  in  the 
proceeding  authorized  by  section  60d  to  re- 
examine and  reduce  such  payments  or  trans- 
fers.   In  re  Wood,  (1008)  210  U.  S.  246,  28 


S.  Ct.  621,  62  U.  8.  (L.  ed.)  1046,  20  Am. 
Bankr.  Rep.  1. 

But  see  section  2  (20),  supra,  p.  480,  which 
was  added  by  the  amendment  of  1010,  provid- 
ing for  the  exercise  of  ancillary  juriadietion. 

notice.  —  Such  notice,  by  mail  or  other- 
wise, as  the  court  shall  direct,  of  the  proceed- 
ing taken,  under  section  6(k2,  is  sufficient, 
provided  an  opportunity  is  given  to  appear 
and  contest  the  reasonableness  of  the  charges. 
In  re  Wood,  (1908)  210  U.  S.  246,  28  S.  Ct 
621,  62  U.  S.  (L.  ed.)  1046,  20  Am.  Bankr. 
Rep.  1. 

The  right  to  trial  by  jury  in  suits  at  com- 
mon law,  secured  by  U.  8.  Const.,  7th  Amend, 
is  not  infringed  by  the  prooeeding  authorised 
by  section  60<I.  In  re  Wood,  (1908)  210  U. 
8.  246,  28  8.  Ct.  621,  62  U.  8.  (L.  ed.)  1046, 
20  Am.  Bankr.  Bep.  1. 


Chaptbb  VIL 


ESTATES. 


Sec.  61.  Depositobibb  for  Monett.  —  a  CourtB  of  bankruptcy  shall  dedg- 
nate,  by  order,  banking  institutions  as  depositories  for  the  money  of  bankrupt 
estates,  as  convenient  as  may  be  to  the  residences  of  trustees,  and  shall  require 
bonds  to  the  United  States,  subject  to  their  approval,  to  be  given  by  sudi  bank- 
ing institutions,  and  may  from  time  to  time  as  occasion  may  require,  by  like 
order  increase  the  number  of  depositories  or  the  amount  of  any  bond  or  dhange 
such  depositories.  [{1898)  SO  Stat.  L.  66£,] 


CroaS'Tcference :    As  to 
Duties  of  trustee  with  reference  to  de- 
posits and  disbursements  of  funds,  see 
section  47a  (3)  and  (4),  supra,  p.  686. 

Duty  to  designate  depositories.  —  Section 
61  of  the  Bankruptcy  Act  makes  it  the  duty 
of  courts  of  bankruptcy  to  designate,  by  or- 
der, banking  institutions  as  depositories  of 
funds  of  bankrupt  estates,  and  to  require  of 
them  bonds  for  the  safekeeping  and  forth- 
coming thereof.  Huttig  Mfg.  Co.  v,  Ed- 
wards, (C.  C.  A.  8th  Cir.  1908)  160  Fed.  619, 
20  Am.  Bankr.  Rep.  349. 

Deposit  creates  relation  of  debtor  and  cred- 
itor with  depository.  —  Where  a  receiver  or 
other  officer  of  a  court  of  bankruptcy  de- 
posits money  in  a  designated  depository,  the 
same  relation  of  debtor  and  creditor  is  cre- 
ated as  in  the  case  of  an  ordinary  bank  de- 
posit; so  that  the  bankruptcy  court  no  longer 
has  the  same  jurisdiction  over  it  as  it  has 
over  funds  or  property  in  the  possession  of 
a  receiver  or  trustee.  In  re  Bologh.  (S.  D. 
N.  Y.  1911)  185  Fed.  825,  25  Am.  Bankr.  Rep. 
726. 

Deposits  in  other  institutions  fenders  offi- 
cer liable.  —  To  deposit  tho  funds  of  a  bank- 
rupt estate  in  any  bank  other  than  a  desig- 
nated depository,  renders  the  officers  making 
such  deposit  liable.  In  re  Hoyt.  (E.  T).  N. 
C.  1003)  119  Fed.  987,  9  Am'.  Bankr.  Rep. 
574 


Effect  of  failure  of  depository.  —  Where  a 
state  trust  company,  prior  to  failure,  had 
been  appointed  a  depository  for  bankniptc^ 
funds,  the  question  whether  deposits  made  bf 
trustees  in  bankruptcy  were  entitled  to  pref- 
erence, under  R.  S.  sec.  3466,  2  Fed.  Stat. 
Annot.  45,  giving  preference  to  debts  due  the 
United  States,  is  solely  within  the  jurisdk- 
tion  of  the  state  supreme  court,  and  cannot 
be  determined  on  a  motion  in  bankruptcy  for 
an  order  requiring  the  superintendent  &t 
banks  to  pay  out  such  deposits.  /»  re  Bo- 
logh, (S.  D.  N.  Y.  1911)  186  Fed.  825,  25 
Am.  Bankr.  Rep.  726. 

Thus  where  a  depository  of  bankruptcy  funds 
executed  a  bond  to  the  United  States  to  pay 
out  all  moneys  deposited  with  it  in  snch  de- 
pository only  as  provided  by  the  Acts  of 
Congress  and  the  rules  of  court  applicable 
thereto,  and  to  abide  by  all  lawful  orders  and 
decrees  of  the  court,  it  was  held  that  sneh 
provisions  applied  only  to  the  depository 
while  in  possession  of  its  own  assets  and  coo- 
ducting  its  ordinary  business,  and  did  not 
confer  on  the  bankruptcy  court  power  to 
make  summary  orders  for  the  payment  of 
deposits  made  with  the  trust  company  by  re- 
ceivers and  trustees  in  bankruptcy,  after  the 
trust  company  had  passed  into  the  hands  of 
the  state  superintendent  of  banks  for  liqai- 
dation.  In  re  Bologh,  (S.  D.  N.  Y.  1911)  IW 
Fed.  825,  25  Am.  Bankr.  Rep.  726. 
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Sec.  62.  Expenses  of  Administeking  Estates.  —  a  The  actual  and 
necessary  expenses  incurred  by  officers  in  the  administration  of  estates  shall, 
except  where  other  provisions  are  made  for  their  payment,  be  reported  in  detail, 
under  oath,  and  examined  and  approved  or  disapproved  by  the  court  If 
approved,  they  shall  be  paid  or  allowed  out  of  the  estates  in  which  they  wiere 
incurred.  [(iS9S)  80  Stat.  L.  562.] 


Cross'Teferences:    As  to 

Cost  of  preserying  estate,  see  section 
*       64b  ( 1 ) ,  infra,  p.  770. 

Cost  of  administration,  etc.,  see  section 
646  (3),  infra,  p.  772. 

Expense  on  application  to  take  posses- 
sion of  assets,  see  section  3e,  supra, 
p.  494. 

Expense  of  creditors  in  preserving  estate 
when  transferred  or  concealed,  see  sec- 
tion 646   (2),  infra,  p.  771. 

Be-examination-  of  payment  made  to  at- 
torney, see  section  Sod,  infra,  p.  747. 

Necessary  expenses  allowed.  —  The  actual 
and  necessary  expenses  incurred  by  officers  in 
the  adpiinistration  of  the  estate  are,  subject 
to  the  approval  of  the  court,  allowable.  In  re 
Stotts,  (S.  D.  la.  1899)  93  Fed.  438,  1  Am. 
Bankr.  Rep.  641 ;  In  re  J.  W.  Harrison  Mer- 
cantile Co.,  (W.  D.  Mo.  1899)  95  Fed.  123,  2 
Am.  Bankr.  Rep.  420 ;  In  re  Carolina  Cooper- 
age Co.,  (E.  D.  N.  C.  1899)  96  Fed.  604,  3 
Am.  Bankr.  Rep.  154;  In  re  Adams  Sartorial 
Art  Co.,  (D.  C.  Colo.  1900)  101  Fed.  215,  4 
Am.  Bankr.  Rep.  107;  In  re  Smith,  (E.  D. 
N.  C.  1901)  108  Fed.  39,  5  Am.  Bankr.  Rep. 
559;  In  re  Wiessner,  (E.  D.  N.  Y.  1902)  116 
Fed.  421,  8  Am.  Bankr.  Rep.  415;  In  re  Lang, 
(W.  D.  Tex.  1904)  127  Fed.  755,  11  Am. 
Bankr.  Rep.  794;  In  re  Hatcher,  (W.  D.  Tex. 

1906)  145  Fed.  658,  16  Am.  Bankr.  Rep.  722; 
In  re  Ketterer  Mfg.  Co.,  (M.  D.  Pa.  1907)  155 
Fed.  987,  19  Am.  Bankr.  Rep.  646;  In  re  T. 
E.  HiU  Co.,  (C.  C.  A.  7th  Cir.  1907)  159  Fed. 
78,  20  Am.  Bankr.  Rep.  73;  In  re  Faulhaber 
Stable  Co.,  (C.  C.  A.  2d  Cir.  1909)  170  Fed. 
68,  22  Am.  Bankr.  Rep.  381;  In  re  Fidler, 
(M.  D.  Pa.  1909)  172  Fed.  632,  23  Am. 
Bankr.  Rep.  16;  In  re  Vulcan  Foundry,  etc., 
Co.,  (C.  C.  A.  3d  Cir.  1910)  180  Fed.  671; 
In  re  Havens,  (E.  D.  N.  Y.  1910)  182  Fed. 
367;  Wilson  v.  Pennsylvania  Trust  Co.,  (C. 
C.  A.  3d  Cir.  1902)  114  Fed.  742,  8  Am. 
Bankr.  Rep.  169;  Matter  of  National  Mer- 
cantile Agency,  (S.  D.  N.  Y.  1903)  11  Am. 
Bankr.  Rep.  451 ;  Matter  of  Meis,  ( W.  D.  Ky. 

1907)  18  Am.  Bankr.  Rep.  104;  Matter  of 
Marks,  (S.  D.  Ga.  1909)  22  Am.  Bankr.  Rep. 
54. 

Necessary  traveling  expenses,  hotel  hiUs, 
amounts  paid  stenographers  and  for  other 
expenses  may  be  allowed  by  special  order  of 
the  judge,  when  a  detailed  account  thereof, 
verified  by  the  referee  that  they  were  neces- 
sarily and  actually  incurred,  and  showing 
the  amount  paid  by  him  therefor,  is  returned 
to  the  bankruptcy  court  (with  proper  vouch- 
ers when  they  can  be  procured),  as  provided 
by  the  general  orders  10,  16,  and  35.  In  re 
Daniels,  (N.  D.  la.  1904)  130  Fed.  597,  12 
Am.  Bapkr.  Rep.  446. 

The  cost  of  the  publication  of  notices  is 


properly  chargeable  to  the  bankrupt  or  his 
estate  under  the  general  order  No.  35  (2). 
In  re  Dixon,  (D.  C.  Cal.  1902)  114  Fed.  675. 

A  bankrupt  who  advances  the  money  neces- 
sary to  pay  for  the  issuance  and  publication 
of  notices  of  his  application  for  discharge  is 
entitled,  under  general  order  No.  10,  to  re- 
payment of  the  same  out  of  the  estate  as  part 
of  the  costs  of  administration.  In  re  Daniels, 
(N.  D.  la.  1904)  130  Fed.  597,  12  Am.  Bankr. 
Rep.  446;  In  re  Hatcher,  (W.  D.  Tex.  1906) 
145  Fed.  658,  16  Am.  Bankr.  Rep.  722. 

Unavddahle  loss.  —  The  trustee  may  prop- 
erly be  allowed  for  unavoidable  losses  of 
small  sums,  to  the  estaie,  through  his  in- 
ability to  collect  from  purchasers.  In  re 
Dimm,  (M.  D.  Pa,  1906)  146  Fed.  402,  17 
Am.  Bankr.  Rep.  119. 

Trustee's  attendance  at  saies.  —  A  trustee 
in  bankruptcy  is  entitled  to  an  allowance  in 
his  accounts  for  personal  services  rendered 
by  him  in  attending  and  assisting  in  continu- 
ous auction  sales,  by  means  of  which  the 
bankrupt's  stock  of  goods  was  disposed  of  to 
the  substantial  advantage  of  the  estate;  and 
for  his  necessary  personal  expenses  while  so 
doing.  In  re  Dimm,  (D.  C.  Pa.  1906)  146 
Fed.  402,  17  Am.  Bankr.  Rep.  119. 

Appraiser's  fees,  —  In  the  ordinary  case  ap- 
praisers of  a  bankrupt's  estate  are  entitled 
to  but  five  dollars  a  day  for  three  days;  the 
trustee  being  required  to  justify  any  greater 
allowance.  In  re  Fidler,  (M.  D.  Pa.  1909) 
172  Fed.  632,  23  Am.  Bankr.  Rep.  16. 

Expense  of  carrying  out  hanlcrupt's  con- 
trtict,  —  Expenditures  made  by  a  receiver  and 
trustee  of  a  bankrupt's  estate  for  the  sole 
benefit  of  general  creditors,  in  carrying  out 
contracts  of  the  bankrupt  which  were  thought 
to  be  profitable,  are  not  costs  of  administra- 
tion. In  re  Bourlier  Cornice,  etc.,  Co.,  (W. 
D.  Ky.  1905)  133  Fed.  958,  13  Am.  Bankr. 
Rep.  585. 

Expense  of  creditor  attending  on  re-exami- 
nation of  claim,  —  Where  an  order  is  made 
on  petition  of  a  trustee  for  the  re-examination 
of  a  claim  previously  allowed  to  a  creditor 
who  resides  at  a  distance,  and  he  is  required 
to  appear  before  the  referee  for  examination, 
he  may  properly  be  allowed  his  expenses  if 
his  claim  is  finally  allowed.  In  re  Watkin- 
son,«(E.  D.  Pa.  1904)  130  Fed.  218,  12  Am. 
Bankr.  Rep.  370. 

Money  loaned  to  a  receiver  in  excess  of  the 
sum  authorized  by  the  court  will  bind  the 
estate  only  upon  a  showing  that  the  proceeds 
were  used  in  conducting  its  business,  and  then 
only  ratably  with  the  claims  of  other  credit- 
ors of  the  receiver.  In  re  Burkhalter,  (N. 
D.  Ala.  1910)   182  Fed.  353. 

Unnecessary  expense,  —  Items  of  expense 
incurred  by  accountants  for  entertainment 
and  unusual  hotel  bills  and  Pullman  fares 
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are  not  properly  cliarg'oablc  against  the  es- 
tate of  a  bankrupt,  and  will  be  disallowed. 
Matter  of  Marks,  (S.  D.  Ga.  1009)  22  Am. 
Bankr.  Rep.  54. 

Expense  for  rent,  —  Necessary  expense  for 
rent,  incurred  by  the  trustee,  receiver,  or 
marshal,  is  included  in  the  expense  of  admin- 
istering  the  estate  and  properly  payable  there- 
from. Wilson  V.  Pennsylvania  Trust  Co.,  (C. 
C.  A.  3d  Cir.  1902)  114  Fed.  742,  8  Am. 
Bankr.  Rep.  169;  In  re  Hinckel  Brewing  Co., 
(N.  D.  N.  Y.  1903)  123  Fed.  942,  10  Am. 
Bankr.  Rep.  484;  In  re  Luckenbill,  (E.  D.  Pa. 
1904)  127  Fed.  984,  11  Am.  Bankr.  Rep.  465; 
In  re  Grignard  Lith.  Co.,  (E.  D.  N.  Y.  1907) 
155  Fed.  699,  19  Am.  Bankr.  Rep.  101 ;  In  re 
Youdelman- Walsh  Foundry  Co.,  (E.  D.  N.  Y. 
1909)  166  Fed.  381,  21  Am.  Bankr.  Rep.  509. 

Rent  allowed  on  qitantum  meruit.  —  Where 
the  receiver  or  trustee  continues  to  occupy 
premises  leased  by  the  bankrupt  without 
agreement  as  to  rent,  the  landlord  is  entitled 
to  rent  on  a  quantum  meruit.  In  re  Grignard 
Lith.  Co.,  (E.  D.  N.  Y.  1907)  155  Fed.  699, 
19  Am.  Bankr.  Rep.  101;  In  re  Youdelman- 
Walsh  Foundry  Co.,  (E.  D.  N.  Y.  1909)  166 
Fed.  381,  21  Am.  Bankr.  Rep.  509.  See  also 
In  re  Lukenbill,  (E.  D.  Pa.  1904)  127  Fed. 
984,  11  Am.  Bankr.  Rep.  455. 

The  expenses  of  an  assignee  for  the  benefit 
of  creditors,  in  so  far  as  they  have  been  in- 
curred for  the  preservation  or  for  the  benefit 
of  the  bankrupt  estate,  may  be  allowed. 
Randolph  v.  Scruggs,  (1903)  190  U.  S.  533, 
23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1165;  Sum- 
mers V.  Abbott,  (8th  Cir.  1903)  122  Fed.  36, 
58  C.  C.  A.  352;  In  re  Byerly,  (M.  D.  Pa. 
1904)   128  Fed.  637,  12  Am.  Bankr.  Rep.  186. 

Expense  incurred  in  state  court.  —  The  fed- 
eral court  will  decline  to  recognize  the  au- 
thority of  the  state  court  to  encumber  the 
assets  of  a  bankrupt  estate  for  the  fees  and 
expenses  of  its  officers  after  the  proceedings 
therein  were  suspended  by  the  bankruptcy 
proceedings; -especially  when  accompanied  by 
a  ruling  that  such  assets  will  not  be  delivered 
to  the  trustee  until  the  allowances  thus  made 
are  paid.  In  re  Rogers,  (S.  D.  Ga.  1902)  116 
Fed.  435,  8  Am.  Bankr.  Rep.  723. 

But  it  has  been  held  that  the  state 
court  may,  prior  to  surrendering  assets  in  its 
custody,  charge  such  assets  with  the  costs 
and  expenses  incurred  in  bringing  the  same 
into  that  court.  Wilson  v.  Parr,  (1902)  8 
Am.  Bankr.  Rep.  230,  115  Ga.  629,  42  S.  E.  5. 
See  also  Matter  of  Cameron,  (E.  D.  Mich. 
1908)  20  Am.  Bankr.  Rep.  790. 

Attorney  fees.  —  In  tne  allowance  of  at- 
torney fees  as  expenses  of  the  administration 
of  a  bankrupt's  estate,  the  eeneral  rule  is 
that  such  fees  will  be  allowed  where  counael 
has  been  retained  by  a  proper  person,  and  the 
services  performed  were  actually  beneficial; 
where  the  services  are  not  beneficial  no  counsel 
fee  will  be  allowed.  The  amount  allowed  must 
be  reasonable  in  consideration  of  the  services 
performed,  and  is  to  be  fixed  by  the  court  on 
the  proof  adduced,  or,  in  the  absence  of  such 
proof,  from  a  knowledge  of  its  value.  Ran- 
dolph 17.  Scruggs,  (1903)  190  U.  S.  533,  23  S. 
Ct.  710,  47  U.  S.  (L.  ed.)  1165,  10  Am.  Bankr. 
Rep.  1;   Page  r.  Rogers,   (1909)   211   U.  S. 


575,  29  S.  Ct.  159,  63  U.  S.  (L.  ed.)  332,  21 
Am.  Bankr.  Rep.  496;  In  re  Stotta,  (S.  D.  la. 
1899)  93  Fed.  438,  1  Am.  Bankr.  Rep.  641; 
In  re  J,  W.  Harrison  Mercantile  Co.,  (W.  D. 
Mo.  1899)  95  Fed.  123,  2  Am.  Bankr.  Rep. 
419;  In  re  Michel,  (E.  D.  Wis.  1899)  95  Fed. 
803,  1  Am.  Bankr.  Rep.  665 ;  In  re  Woodard, 
(E.  D.  N.  C.  1899)  95  Fed.  055,  2  Am.  Bankr. 
Rep.  692;  In  re  Kross,  (8.  D.  N.  Y.  1899) 
96  Fed.  816,  3  Am.  Bankr.  Rep.  187;  In  re 
Carolina  Cooperage  Co.,  (E.  D.  N.  C.  1899) 
96  Fed.  950,  3  Am.  Bankr.  Rep.  154;  In  re 
Burrus,  (W.  D.  Va.  1899)  97  Fed.  026,  3 
Am.  Bankr.  Rep.  296;  /n  re  CConnell,  (S. 
D.  N.  Y.  1899)  98  Fed.  83,  3  Am.  Bankr.  Rep. 
422;  In  re  Curtis,  (C.  C.  A.  7th  Cir.  1900) 
100  Fed.  784,  4  Am.  Bankr.  Rep.  17;  In  re 
Preeben,  (N.  D.  Tex.  1900)  101  Fed,  110,  4 
Am.  Bankr.  Rep.  146;  In  re  Rozinsky,  (S.  D. 
N.  Y.  1900)  101  Fed.  229,  S  Am.  Bankr.  Rep. 
831;  In  re  Tebo,  (D.  C.  W.  Va.  1900)  101 
Fed.  419,  4  Am.  Bankr.  Rep.  235;  In  re  Little 
River  Lumber  Co.,  (W.  D.  Ark.  1900)  101 
Fed.  568,  3  Am.  Bankr.  Rep.  685;  In  re 
Mayer,  (E.  D.  Wis.  1900)  101  Fed.  695,  4 
Am.  Bankr.  Rep.  239;  In  re  T.  L.  Kelly  Dry- 
Goods  Co.,  (E.  D.  Wis.  1900)  102  Fed.  747,  4 
Am.  Bankr.  Rep.  528;  In  re  Abram,  (N.  D. 
Cal.  1900)  103  Fed.  272,  4  Am.  Bankr.  Rep. 
575;  In  re  Terrill,  (D.  C.  Vt,  1900)  103  Fed. 
781,  4  Am.  Bankr.  Rep.  625;  In  re  Lewin, 
(D.  C.  Vt.  1900)  103  Fed.  850,  4  Am.  Bankr. 
Rep.  632;  In  re  Anderson,  (D.  C.  S.  C.  1900) 
103  Fed.  854,  4  Am.  Bankr.  Rep.  640;  In  re 
Smith,  (E.  D.  N.  C.  1901)  108  Fed.  39,  5 
Am.  Bankr.  Rep.  559;  In  re  Brundin,  (D.  C. 
Minn.  1901)  112  Fed.  306,  7  Am.  Bankr.  Rep. 
298;  In  re  Evans,  (E.  D.  N.  C.  1902)  116  Fed. 
909,  8  Am.  Bankr.  Rep.  730;  In  re  Carr,  (B. 
D.  N.  C.  1902)  117  Fed.  572,  8  Am.  Bankr. 
Rep.  635;  Smith  v.  Cooper,  (C.  C.  A.  5th  Cir. 
1903)  120  Fed.  230, -9  Am.  Bankr.  Rep.  755; 
In  re  Connell,  (M.  D.  Pa.  1903)  120  Fed.  84<^ 
9  Am.  Bankr.  Rep.  474;  In  re  Rosenthal,  (E. 
D.  Mo.  1902)  120  Fed.  848,  9  Am.  Bankr.  Rep. 
626;  In  re  Goldville  Mfg.  Co.,   (D.  C.  S.  C. 

1903)  123  Fed.  579,  10  Am.  Bankr.  Rep.  552; 
In  re  Morris,  (E.  D.  N.  C.  1903)  126  Fed. 
841,  11  Am.  Bankr.  Rep.  145;  In  re  Lang, 
(W.  D.  Tex.  1904)  127  Fed.  766,  11  Am. 
Bankr.  Rep.  794;  In  re  Byerly,   (M.  D.  Pft. 

1904)  128  Fed.  637,  12  Am.  Bankr.  Rep.  188; 
In  re  Covington,  (E.  D.  N.  C.  1904)  132  Fed. 
884,  13  Am.  Bankr.  Rep.  150;  Liddon  v. 
Smith,  (C.  C.  A.  5th  Cir.  1905)  135  Fed.  43, 
14  Am.  Bankr.  Rep.  204;  In  re  Talton,  (R 
D.  N.  C.  1905)  137  Fed,  178,  14  Am.  Bankr. 
Rep.  617;  /n  re  McKenna,  (N.  D.  N.  Y.  1905) 
137  Fed.  611,  15  Am.  Bankr.  Rep.  4;  In  re 
Felson,  (N.  D.  N.  Y.  1905)  139  Fed.  275,  15 
Am.  Bankr.  Rep.  185;  In  re  Zier,  (C.  C.  A. 
7th  Cir.  1905)  142  Fed.  102,  15  Am.  Bankr. 
Rep.  646;  Page  v.  Rogers,  (C.  C.  A.  6th  Cir. 

1906)  149  Fed.  194,  17  Am.  Bankr.  Rep.  854; 
In  re  Martin   Borgeson  Co.,    (E.   D.  N.  Y. 

1907)  151  Fed.  780,  18  Am.  Bankr.  Rep.  179; 
In  re  Huddleston,  (S.  D.  Ga.  1908)  167  Fed. 
428,  21  Am.  Bankr.  Rep.  669;  In  re  Fischer, 
(C.  C.  A.  2d  Cir.  1910)  175  Fed.  531,  23  Am. 
Bankr.  Rep.  427;  Caten  v.  Eagle  Bidg.,  etc, 
Assoc,  (W.  D.  Pa.  1909)  177  Fed.  996,  23 
Am.  Bankr.  Rep.  130;  Matter  of  Smith,  (N, 
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D.  N.  Y.)  1  Am.  Bankr.  R«p.  37;  In  re 
Mitchell,  (W.  D.  Pa.  1899)  1  Am.  Bankr. 
Rep.  687;  In  re  Friek,  (N.  D.  Ohio  1899)  1 
Am.  Bankr.  Rep.  719;  In  re  Smith,  (N.  D. 
N.  Y.  1899)  2  Am.  Bankr.  Rep.  648;  In  re 
Silverman,  (S.  D.  N.  Y.  1899)  3  Am.  Bankr. 
Rep.  227;  Matter  of  Fletcher,   (S.  D.  N.  Y. 

1903)  10  Am.  Bankr.  Rep.  400;  Matter  of 
Stratemeyer,  (D..  C.  Hawaii  1905)  14  Am. 
Bankr.  Rep.  121;  Matter  of  Niman,  (E.  D. 
Mich.  1905)  14  Am.  Bankr.  Rep.  515;  In  re 
Oppenheimer,  (M.  D.  Pa.  1906)  17  Am. 
Bankr.  Rep.  60. 

The  power  to  allow  attorney's  feee  ia  a 
judicial,  not  an  arbitrary,  discretion  vested 
in  the  court.  When  the  fee  asked  for  is  ex- 
orbitant, even  when  recommended  by  the 
referee,  no  fee  will  be  allowed.  In  re  Carr, 
(E.  D.  N.  C.  1902)  116  Fed.  556,  8  Am. 
Bankr.  Rep.  635.  ^ 

Referee  may  determine  right  to  fees,  —  The 
question  of  allowing  counsel  fees  as  part  of 
the  cost  of  administering  a  bankrupt's  estate 
may  be  determined  by  the  referee  ex  parte. 
In  re  Stotts,  (S.  D.  la.  1899)  93  Fed.  438,  1 
Am.  Bankr.  Rep.  641. 

Notice  to  creditors  is  not  required  before 
the  referee  can  settle  proper  attorney's  fees. 
In  re  Stotts,  (S.  D.  la.  1899)  93  Fed.  438,  1 
Am.  Bankr.  Rep.  641. 

Services  must  he  beneficial  in  fact.  —  At- 
torneys' compensation  is  allowable  only  on 
equitable  considerations  for  services  from 
which  the  estate  in  bankruptcy  has  derived 
benefit,  and  to  the  extent  only  that  they  were 
beneficial  in  fact.  In  re  Zier,  (C.  C.  A.  7th 
Cir.  1905)  142  Fed.  102,  15  Am.  Bankr.  Rep. 
646.    See  also  In  re  Covington,  (E.  D.  N.  C. 

1904)  132  Fed.  884,  13  Am.  Bankr.  Rep. 
150. 

While  the  amount  paid  for  services  in  ad- 
ministering the  Bankruptcy  Act  should  never 
be  lavish  or  extravagant,  and  should  alwavs 
be  rigidly  scrutinized,  it  should  be  reasonable 
and   adequate.     In  re   Sully,    (S.  D.   N.   Y. 

1905)  142  Fed.  895,  15  Am.  Bankr.  Rep.  304; 
Matter  of  Berkowitz,  (D.  C.  N.  J.  1908)  22 
Am.  Bankr.  Rep.  236. 

Attorney  retained  by  stakeholder,  —  Where 
the  defendant,  in  an  action  by  a  trustee  in 
bankruptcy,  answered  that  it  had  in  its  hands 
a  sum  belonging  to  the  bankrupt,  but  which 
was  claimed  as  assignee  by  his  wife,  who 
thereupon  intervened,  and  the  only  issue  tried 
was  between  her  and  the  plaintiff,  it  was  held 
that  the  defendant,  which  occupied  the  posi- 
tion of  a  mere  stakeholder,  was  not  liable  for 
costs,  and  was  entitled  to  the  allowance  of  a 
reasonable  attorney's  fee.  Gaten  v.  Eagle 
Bldg.,  etc.,  Assoc,  (W.  D.  Pa.  1909)  177 
Fed.  996,  23  Am.  Bankr.  Rep.  130. 

Pees  of  trustee's  attorney.  — A  trustee  in 
bankruptcy  may  employ  counsel  when  the 
situation  of  the  estate  is  such  that  he  requires 
legal  assistance;  and  the  fees  of  such  counsel, 
to  a  reasonable  amount,  for  services  properly 
and  actually  rendered  to  the  trustee,  may  be 
allowed  as  part  of  the  cost  of  administering 
the  estate.  In  re  Stotts,  (S.  D.  la.  1899)  93 
Fed.  438,  1  Am.  Bankr.  Rep.  641;  In  re 
Burrus,  (W.  D.  Va.  1899)  97  Fed.  926,  3  Am. 
Bankr.  Rep.  296;   In  re  Rude,    (D.  C.  Ky. 


1900)  101  Fed.  805,  4  Am.  Bankr.  Rep.  319; 
In  re  Arnett,  (W.  D.  Tenn.  1901)  112  Fed. 
770,  7  Am.  Bankr.  Rep.  522;  In  re  Lang,  (W. 
D.  Tex.  1904)  127  Fed.  765,  11  Am.  Bankr. 
Rep.  794;  In  re  Byerly,  (M.  D.  Pa.  1904)  128 
Fed.  637,  12  Am.  Bankr.  Rep.  186;  In  re 
Talton,  (E.  D.  N.  C.  1905)  137  Fed.  J78,  14 
Am.  Bankr.  Rep.  617;  In  re  McKenna,  (N.  D. 
N.  Y.  1905)  137  Fed.  611,  15  Am.  Bankr.  Rep. 
4;  Davidson  v,  Friedman,  (6th  Cir.  1906)  140 
Fed.  853,  72  C.  C.  A.  553;  In  re  Dimm,  (D. 
C.  Pa.  1906)  146  Fed.  402,  17  Am.  Bankr. 
Rep.  119;  Page  v,  Rogers,  (C.  C.  A.  6th  Cir. 
1906)  149  Fed.  194,  17  Am.  Bankr.  Rep.  854; 
In  re  Mitchell,  (W.  D.  Pa.  1899)  1  Am. 
Bankr.  Rep.  687;  In  re  Smith,  (N.  D.  N.  Y. 
1899)  2  Am.  Bankr.  Rep.  648;  In  re  Knight, 
(N.  D.  Ohio)  5  Am.  Bankr.  Rep.  560  note; 
Matter  of  Burke,  (N.  D.  Ohio  1901)  6  Am. 
Bankr.  Rep.  502;  Keyes  v.  McKirrow,  (Mass. 
1902)  9  Am.  Bankr.  Rep.  322;  In  re  Niman, 
(E.  D.  Mich.  1905)  14  Am.  Bankr.  Rep.  515. 
See  also  the  cases  cited  under  section  646  (3) 
to  the  same  effect,  infra,  p.  772. 

A  trustee  of  a  barjcru^tf  though  aat  attor- 
ney, is  not  bound  to  perform  legal  services, 
but  if  he  does  so  he  cannot  have  compensa- 
tion therefor  from  the  estate.  In  re  George 
Halbert  Co.,  (C.  C.  A.  2d  Cir.  1904)  134  Fed. 
236,  13  Am.  Bankr.  Rep.  399;  In  re  McKenna, 
(N.  D.  N.  Y.  1905)  137  Fed.  611,  15  Am. 
Bankr.  Rep.  4;  In  re  Felson,  (N.  D.  N.  Y. 
1905)  139  Fed.  275,  15  Am.  Bankr.  Rep.  185. 
See  also  In  re  Evans,  (E.  D.  N.  C.  1902)  116 
Fed.  909,  8  Am.  Bankr.  Rep.  730. 

The  reasonable  fee  of  counsel  employed  by 
the  trustee  to  recover  a  voidable  or  fraudu- 
lent preference  made  by  the  bankrupt  consti- 
tutes a  part  of  the  trustee's  expenses;  and, 
as  such,  a  part  of  the  costs  and  expenses  of 
administration,  which  is  entitled  to  prefen 
Mitial  payment.  Davidson  v.  Friedman,  (6th 
Cir.  1906)  140  Fed.  853,  72  C.  C.  A.  563; 
Page  V,  Rogers,  (C.  C.  A.  6th  Cir.  1906)  149 
Fed.  194,  17  Am.  Bankr.  Rep.  854.  See  also 
the  annotation  following  section  646  {2),  in- 
fra, p.  771. 

While  the  fact  that  an  attorney  had  acted 
for  the  bankrupt  may  affect  the  propriety  of 
his  employment  to  act  for  the  trustee,  it  does 
not  deprive  him  of  the  right  to  compensation 
for  services  after  he  has  been  so  employed. 
In  re  Dimm,  (D.  C.  Pa.  1906)  146  Fed.  402, 
17  Am.  Bankr.  Rep.  119. 

Where  attorneys  for  a  bankrupt's  trustee 
took  a  position  a/nta^fonistic  to  the  creditors, 
and  in  favor  of  the  bankrupts,  they  will  be 
allowed  only  a  nominal  sum  for  their  ser- 
vices. In  re  Fidler,  (M.  D.  Pa.  1909)  172 
Fed.  632,  23  Am.  Bankr.  Rep.  16. 

Clainumt  cannot  be  compelled  to  pay  true- 
tee*8  counsel  a  fee  as  part  of  the  cost, — 
Where,  on  re-examination  of  the  allowance 
of  certain  claims  against  a  bankrupt's  estate, 
it  was  found  on  sufficient  evidence  that  the 
claims  were  unsustainable,  it  was  held  that 
while  the  referee  properly  required  the  claim- 
ant to  pay  the  costs  of  the  hearing,  he  was 
not  authorized  to  require  that  the  claimant 
also  pay  an  attornev's  fee  to  the  trustee's 
attornev.  In  re  Rome,  (D.  C.  N.  J.  1908) 
162  Fed.  971,  19  Am.  Bankr.  Rep.  820, 
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JPees  of  Attorney  for  recoiveT.  —  Attorney's 
fees  for  aeryices  rendered  to  a  receiver  in 
bankruptcy  should  be  allowed  from  the 
•state,  only  to  the  extent  that  the  services 
were  rendered  for  the  direct  benefit  of  the 
entire  estate,  and  not  of  any  particular  cred- 
itor. In  re  Zier,  (C.  C.  A.  7th  Cir.  1906) 
142  Fed.  102,  15  Am.  Bankr.  Rep.  046;  In  re 
Oppenheimer,  (M.  D.  Pa.  1906)  146  Fed. 
140,  17  Am.  Bankr.  Rep.  69;  In  re  Ketterer 
Mfg.  Co.,  (M.  D.  Pa.  1907)  166  Fed.  987,  19 
Am.  Bankr.  Rep.  646;  In  re  Ketterer  Mfg. 
Ck).,  (M.  D.  Pa.  1907)  156  Fed.  719;  In  re 
T.  E.  Hill  Co.,  (C.  C.  A.  7th  Cir.  1907)  159 
Fed.  73,  20  Am.  Bankr.  Rep.  73. 

Ordinarily,  the  duties  of  a  statutory  re- 
ceiver for  an  alleged  bankrupt  neither  require 
nor  justify  the  employment  of  an  attorney; 
and  hence,  no  claim  for  the  services  of  an 
attorney  so  employed  is  diargeable  per  ee 
against  the  esUite  where  it  is  predicated 
alone  on  the  fact  of  employment  and  service 
rendered.  In  re  T.  E.  Hill  C6.,  (C.  C.  A. 
7th  Cir.  1907)  159  Fed.  73,  20  Am.  Bankr. 
Rep.  73. 

fees  of  bankrupt's  attorney  —  In  involun^ 
iary  proceedinge.  —  The  compensation  to  be 
paid  to  the  attorney  for  the  bankrupt  is  con- 
fined to  the  services  necessary  to  enable  the 
bankrupt  to  comply  with  the  duties  re<mired 
of  him  by  the  statute.  In  re  Michel,  (£.  D. 
Wis.  1899)  95  Fed.  803,  1  Am.  Bankr.  Rep. 
665;  In  re  Woodard,  (E.  D.  N.  C.  1899)  95 
Fed.  955,  2  Am.  Bankr.  Rep.  692;  In  re 
Kroes,  (S.  D.  N.  Y.  1899)  96  Fed.  816,  3  Am. 
Bankr.  Rep.  187;  In  re  Anderson,  (D.  C.  S. 
C.  1900)  103  Fed.  854,  4  Am.  Bankr.  Rep. 
640;  In  re  Rosenthal,  (£.  D.  Mo.  1902)  120 
Fed.  848,  9  Am.  Bankr.  Rep.  626;  In  re  Gold- 
ville  Mfg.  Co.,  (D.  C.  S.  C.  1903)  123  Fed. 
579,  10  Am.  Bankr.  Rep.  552;  In  re  Payne, 
(E.  D.  N.  Y.  1907)  151  Fed.  1018,  18  Am. 
Bankr.  Rep.  192;  Matter  of  Eschwege,  (S.  D. 
N.  Y.  1902)  8  Am.  Bankr.  Rep.  282;  Matter 
of  Stratemeyer,  (D.  C.  Hawaii  1905)  14  Am. 
Bankr.  Rep.  120. 

Where,  after  the  discharge  of  certain  bank- 
rupts and  their  trustee,  their  attorney,  as 
the  result  of  considerable  effort  in  examining 
records,  etc.,  and  the  accounts  relating  to 
the  estate  of  tihe  bankrupts'  father,  and  cer- 
tain titles  to  mortgaged  property,  discovered 
additional  assets  amounting  to  $2,000  to  the 
credit  of  the  estate  of  each  of  the  bankrupts, 
it  was  held  that  an  allowance  to  the  attorney 
of  $37.50  for  fees  was  inadequate,  and  should 
be  increased  to  $100  in  each  estate.  In  re 
Irwin,  (W.  D.  Pa.  1909)  177  Fed.  284,  22 
Am.  Bankr.  Rep.  165  {modifying  C.  C.  A. 
3d  Cir.  1909)  174  Fed.  642),  affirmed  in  this 
respect  23  Am.  Bankr.  Rep.  487. 

Fees  of  a  bankrupt's  attorney  for  services 
in  prosecuting  a  petition  for  the  bankrupt's 
discharge  cannot  be  charged  against  objec- 
ing  creditors.  In  re  Gillardon,  (E.  D.  Pa. 
1911)    187  Fed.  289. 

In  volwntary  proceedinge,  —  The  attorney 
for  a  voluntary  bankrupt  may  be  allowed 
feee  from  the  estate  for  such  services  as  were 
actually  rendered  in  assisting  the  bankrupt 
to  comply  with  the  statute  in  the  prepara- 
tion of  hiB  schedules^  etc.     In  re  Terrill,  (D. 


C.   Vt.   1900)    103   Fed.   781,   4  Am.   Bankr. 
Rep.  626. 

Entitled  to  priority,  —  It  has  been  held 
that  the  services  of  an  attorney  rendered  to 
a  voluntary  bankrupt  in  the  necessary  per- 
formance of  the  bankrupt's  statutory  duties 
are  entitled  to  priority  ot  payment  under 
section  64b  (3).  In  re  Kroes,  (S.  D.  N.  T. 
1899)  96  Fed.  816,  3  Am.  Bankr.  Rep.  187; 
Matter  of  Hitchcock,  (D.  0.  Hawaii  1906) 
17  Am.  Bankr.  Rep.  664.  See  also  the  cases 
cited  under  section  645  (3),  infra,  p.  772. 

But  it  has  aiso  oeen  held  tha^  exeept  as 
to  services  tending  to  preserve  the  estate,  an 
attorney  for  the  bankrupt  in  voluntary  pro- 
ceedings can  only  submit  his  claim  for  com- 
pensation as  a  general  debt  of  the  estate. 
In  re  Beck,  (S.  D.  la.  1899)  92  Fed.  889,  1 
Am.  Bankr.  Rep.  636. 

Claiming  ewemption,  —  Lefal  services  ren- 
dered to  a  bankrupt  in  having  his  exemption 
allowed  is  a  matter  between  the  bankrupt  and 
his  attorneys.  In  re  Castleberiy,  (N.  D.  6a. 
1906)  143  Fed.  1018,  16  Am.  Bankr.  Rep. 
169. 

Where  an  attorney  has  heen  paid,  bv  the 
bankrupt  or  any  one  else,  before  the  bank- 
ruptcy, a  sufficient  compensation  for  his  ser- 
vices, no  further  sum  will  be  allowed  out  of 
the  esUte.  In  re  O'Connell,  (S.  D.  N.  Y. 
1899)  98  Fed.  83,  3  Am.  Bankr.  Rep.  422; 
In  re  Smith,  (E.  D.  N.  C.  1901)  108  Fed.  39, 
6  Am.  Bankr.  Rep.  569. 

Proof  required,  —  No  attorney's  fee  can 
be  allowed  in  voluntary  bankruptcy  proceed- 
ings except  upon  proof  of  services  actuallj 
rendered  to  the  bankrupt  in  doing  the  things 
which  the  law  requires  of  him.  In  re  Ter- 
rill, (D.  C.  Vt.  1900)  103  Fed.  781,  4  Am. 
Bankr.  Rep.  626. 

Fees  of  creditors'  attorneys.  —  The  Bank- 
ruptcy Act  does  not  allow,  as  a  claim  against 
the  estate,  compensation  for  the  services  of 
attorneys  employed  by  creditors  in  their  own 
interest.  In  re  Silverman,  (S.  D.  N.  T. 
1899)  97  Fed.  326,  3  Am.  Bankr.  Rep.  227; 
In  re  Smith,  (E.  D.  N.  C.  1901)  108  Fed.  39, 
6  Am.  Bankr.  Rep.  669;  In  re  Watkinson, 
(E.  D.  Pa.  1904)  130  Fed.  218,  12  Am. 
Bankr.  Rep.  370;  In  re  Worth,  (N.  D.  Is. 
1904)  130  Fed.  927,  12  Am.  Bankr.  Bep.  666; 
In  re  Felson,  (N.  D.  N.  ,Y.  1905)  139  Fed. 
275,  15  Am.  Bankr.  Rep.  185;  In  re  Cot- 
entry  Evans  Furniture  Co.,  (N.  D.  N.  Y. 
1909)  171  Fed.  673,  22  Am.  Bankr.  Rep. 
623;  In  re  Hersey,  (N.  D.  la.  1909)  171  Fed. 
1004,  22  Am.  Bankr.  Rep.  863;  In  re  Allert, 
(W.  D.  N.  Y.  1908)  173  Fed.  691,  23  Am. 
Bankr.  Rep.  101;  In  re  Stewart,  (N.  D.  N. 
Y.  1910)  178  Fed,  463;  Matter  of  Fletcher, 
(S.  D.  N.  Y.  1903)   10  Am.  Bankr.  Rep.  398. 

Attornevs  elected  by  creditors  to  represent 
them  in  bankruptcy  proceeding!  must  look 
to  them  for  compensation,  not  to  the  bank- 
rupt estate  or  to  the  court.  In  re  Evens, 
(E.  D.  N.  C.  1902)  116  Fed.  909,  8  Am. 
Bankr.  Rep.  730. 

Claimants  having  claims  against  the  es- 
tates of  bankrupts  must  establish  them  at 
their  own  expense,  and  will  not  be  allowed 
their  costs  and  expenses  from  the  estate, 
where  it  does  not  appear  that  the  defense 
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made  by  the  trustee  was  captious  or  unwar- 
ranted. In  re  Stewart,  (N.  D.  N.  Y.  1910) 
178  sFed.  463. 

Thus  it  has  been  held  that  a  court  of  bank- 
ruptcy will  not  allow  costs  or  attorney's 
fees  from  an  estate  to  a  creditor  whose  claim 
was  unsuccessfully  contested.  In  re  Cov- 
entry Evans  Furniture  Co.,  (N.  D.  N.  Y. 
1909)   171  Fed.  673,  22  Am.  Bankr.  Rep.  623. 

Where  trt^tee  refuaea  to  act.  —  Where  one 
of  the  creditors  of  a  bankrupt,  by  his  attor- 
ney, objects  to  tiie  allowance  of  a  claim  filed 
by  another  creditor,  the  trustee  declining  to 
interfere,  and  upon  a  contest  and  trial  se- 
cures its  rejection,  thereby  saving  a  consid- 
erable sum  for  distribution  among  the  cred- 
itors generally,  the  attorney  fofr  such  con- 
testing creditor  may  be  allowed  a  fee  for  his 
professional  services  rendered,  to  be  paid  out 
of  the  estate.  In  re  Little  River  Lumber  Co., 
(W.  D.  Ark.  1900)  101  Fed.  558,  3  Am. 
Bankr.  Rep.  682.  See  also  the  cases  cited 
under  section  646  (2),  infra,  p.  771. 

Olaima  for  fees  hy  attorneys  for  ohjeoHng 


creditors  should  be  filed  with  the  referee  in 
tiie  first  instance,  so  tnat  any  party  aggrieved 
by  the  referee's  ruling  thereon  may  have  the 
same  reviewed  by  appropriate  proceedings. 
In  re  Stoddard  Bros.  Lumber  Co.,  (D.  C. 
Idaho  1909)  169  Fed.  190,  22  Am.  Bankr. 
Rep.  435. 

Expense  inowrred  for  benefit  of  creators 
generally.  —  The  only  statutory  allowance  of 
attorney's  fees  is,  under  section  3e,  upon  a 
withdrawal  or  dismissal  of  a  petition  to 
take  possession  of  the  estate,  or,  as  author- 
ized by  section  64b  (3),  to  the  attorney  a  for 
petitioning  creditors.  But  it  will  be  noticed 
that,  under  section  646  (2),  creditors  them- 
selves may  be  allowed  for  the  reasonable  ex- 
pense incurred  in  recovering  any  part  of  the 
estate  which  has  been  transferred  or  con- 
cealed; and  such  expense  may,  of  course, 
include  necessary  attorney  fees.  See  the 
cases  cited  under  the  sections  specified,  aupra, 
p.  494,  and  infra,  p.  771  et  aeq. 

And  see  also  in  re  Hersey,  (N.  D.  la. 
1909)  171  Fed.  1004,  22  Am.  Bankr.  Rep.  863. 


Sec.  63.  Debts  which  may  be  Peoved.  —  a  Debts  of  the  bankrupt  may 
be  proved  and  allowed  against  his  estate  which  are  1(1898)  SO  Stat,  L.  562.'\ 


Section  63a  must  be  read  in  connection 
with  section  17  limiting  the  operation  of 
discharges.  Crawford  v.  Burke,  (1904)  195 
U.  S.  176,  25  S.  Ct.  9,  49  U,  S.  (L.  ed.)  147, 
12  Am.  Bankr.  Rep.  659,  reversing  (1903)  201 
III.  581,  66  N.  £.  833.  See  also  In  re  United 
Button  Co.,  (D.  C.  Del.  1906)  140  Fed.  495, 
15  Am.  Bankr.  Rep.  390;  In  re  Havens,  (£. 
D.  N.  Y.  1910)    182  Fed.  367. 

Crefttion  and  recognition  of  provability. — 
Creation  of  provability  is  one  thing.  Its 
mere  recognition  is  another.  The  latter, 
however,  whether  express  or  implied,  may 
have  an  important  bearing  upon  the  question 
of  provability  by  indicating  that  the  lan- 
guage used  in  section  63a  to  define  provable 
claims  was  employed  in  a  broader  sense 
than  would,  without  such  recognition,  have 
been  attributable  to  it.  It  is  proper  that 
the  section  should  be  read  in  connection  with 
section  17,  section  64,  or  any  other  section 
calculated  to  throw  light  upon  its  scope  and 
efifect.  The  result  may  be  that  where  the 
definition  in  section  63a  of  a  class  of  prov- 
able debts  is,  in  and  by  itself,  susceptible  to 


two  interpretations,  the  more  liberal  will  be 
adopted.  In  re  United  Button  d^.,  (D.  C. 
Del.  1906)  140  Fed.  495,  15  Am.  Bankr.  Rep. 
390. 

The  several  subdivisions  of  section  63a  are 
not  to  be  regarded  as  an  enumeration  of  a 
group  of  characteristics  all  of  which  are  es- 
sential to  a  provable  claim,  but  as  a  classi- 
fication, each  specifying  a  separate  class  of 
provable  claims  independently  of  the  others; 
thus  the  provision  of  subdivision  (1),  which 
limits  the  claims  provable  thereunder  to 
those  which  were  a  fixed  liability  absolutely 
owing  at  the  time  of  the  filing  of  the  peti- 
tion, does  not  impose  the  same  limitation 
upon  claims  within  other  classes.  In  re 
Smith,  (D.  C.  R.  I.  1906)  146  Fed.  923,  17 
Am.  Bankr.  Rep.  112. 

The  general  intent  of  Congress  in  the  en- 
actment of  the  statute  was  to  make  every 
debt  and  demand  existing  against  the  bank- 
rupt at  the  time  of  his  adjudication,  which 
was  recoverable  either  at  law  or  in  equity, 
provable  in  bankruptcv.  In  re  Mahler,  (E. 
D.  Mich.  1900)    105  Fed.  428. 


(1)  [Fixed  liability,]  a  fixed  liability,  as  evidenced  by  a  judgment  or  an 
instrument  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition 
against  him,  whether  then  payable  or  not,  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as 
were  not  then  payable  and  did  not  bear  interest;'  [(1898)  SO  Stat.  L.  562,'] 


The  status  of  a  claim,  as  a  fixed  liability 
absolutely  owing,  is  determined  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy; 
and  if  a  claim  '  is  then  a  provable  debt,  it 
comes  within  the  language  of  the  statute; 
otherwise  it  does  not.  In  re  Bingham,  (D. 
C.  Vt.  1899)  94  Fed.  796,  2  Am.  Bankr.  Rep. 
223;  In  re  Reliance  Storage,  etc.,  Co.,  (E. 
p.   Pa.    1900)    100  Fed.   619,  4   Am.   Bankr. 

F.  S.  A.  Supp.  —  48  \ 


Rep.  49;  In  re  Roche,  (5th  Cir.  1900)  101 
Fed.  956,  42  C.  C.  A.  115;  In  re  Burka,  (E. 
D.  Mo.  1900)  104  Fed.  326,  5  Am.  Bankr. 
Rep.  12 ;  Cobb  v.  Overman,  ( C.  O.  A.  4th  Cir. 
1901)  109  Fed.  66;  In  re  Swift,  (1st  Cir. 
1901)  112  Fed.  318,  50  C.  C.  A.  270,  7  Am. 
Bankr.  Rep.  374;  Phillips  r.  Dreher  She-' 
Co.,  (M.  D.  Pa.  1902)  112  Fed.  404;  In  re 
Garlington,  (N.  D.  Tex.  1902)   115  Fed.  999, 
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8  Am.  Bankr.  Rep.  602;  Swarts  r.  St  Louis 
Fourth  Nat.  Bank,  (8th  Cir.  1902)  117  Fed. 
1,  54  C.  C.  A.  387,  8  Am.  Bankr.  Rep.  673; 
Swarts  r.  Siegel,  (8th  Cir.  1902)  117  Fed. 
13,  64  C.  C.  A.  399;  In  re  Pennewell,  (C.  C. 
A.  6th  Cir.  1902)  119  Fed.  139,  9  Am.  Bankr. 
Rep.  490;  Merchants'  Bank  t?.  Thomas,  (5th 
Cir.  1903)  121  Fed.  306,  67  C.  C.  A.  374; 
In  re  Cobum,  (D.  C.  Mass.  1903)  126  Fed. 
218,  11  Am.  Bankr.  Rep.  212;  Jn  re  Keeton, 
(W.  D.  Tex.  1903)  126  Fed.  426,  11  Am. 
Bankr.  Rep.  367;  Hibberd  v.  Bailey,  (C.  C. 
A.  3d  Cir.  1904)  129  Fed.  575,  12  Am.  Bankr. 
Rep.  104;  In  re  Adams,  (D.  C.  Mass.  1904) 
139  Fed.  381;  In  re  Miller,  (D.  C.  Vt.  1904) 
132  Fed.  414,  13  Am.  Bankr.  Rep.  87;  In  re 
Pettingill,  (D.  C.  Mass.  1905)  137  Fed.  141, 
14  Am.  Bankr.  Rep.  728;  In  re  Rome,  (D.  C. 
N.  J.  1908)  162  Fed.  971, 19  Am.  Bankr.  Rep. 
820;  Shawnee  Countv  f.  Hurley,  (C.  C.  A. 
8th  Cir.  1909)  169  Fed.  92,  22  Am.  Bankr. 
Rep.  209;  In  re  Roth,  (C.  C.  A.  2d  Cir. 
1910)  181  Fed.  667;  Slocum  r.  Soliday,  (C. 
C.  A.  Ist  Cir.  1910)  183  Fed.  410;  Phenix 
Nat.  Bank  v.  Waterbury,  (1908)  20  Am. 
Bankr.  Rep.  140,  123  App.  Div.  453,  108  N. 
Y.  S.  391 ;  Phenix  Nat.  Park  Bank  v.  Water- 
bury,  (1910)  23  Am.  Bankr.  Rep.  260,  197 
N.  Y.  161,  90  N.  E.  435.  And  see  the  cases 
cited  to  the  same  effect,  under  section  59a, 
supra,  p.  717,  as  to  the  creditors  who  may 
file  a  petition  in  bankruptcy. 

Claim  accruing  after  bankruptcy,  —  An 
officer  of  a  corporation  is  not  entitled  to 
prove  a  claim  for  salary,  accruing  after  the 
bankruptcy  of  the  corporation.  In  re  Dr. 
Voorheee  Awning  Hood  (Do.,  (M.  D.  Pa.  1911) 
187  Fed.  611. 

Claim  payable  after  bankruptcy,  —  But 
where  an  obligation  is  absolutely  due  and 
owing,  it  is  immaterial  when  it  is  payable. 
In  re  Buzzini,  (S.  D.  N.  Y.  1910)  183  Fed. 
827.  See  also  Cobb  v.  Overman,  (C.  C.  A. 
4th  Cir.  1901)    109  Fed.  65. 

Effect  of  compoeition  agreement,  —  A  vol- 
untary composition  between  a  debtor  and  his 
creditors,  after  proceedings  in  involuntary 
bankruptcy  had  been  instituted,  by  which 
the  creditors  agreed  to  accept  forty  per  cent, 
of  their  claims  in  full  satisfaction,  one-half 
to  be  paid  in  cash  and  the  remainder  to  be 
evidenced  by  the  notes  of  the  bankrupt,  does 
not  operate  as  an  accord  and  satisfaction 
until  full  payment  has  been  made ;  and  where 
the  debtor  is  subsequently  adjudged  a  bank- 
rupt on  his  own  petition,  not  having  paid 
the  notes,  the  creditors  joining  in  the  agree- 
ment are  entitled  to  prove  their  original 
debts,  giving  credit  for  the  cash  payments 
received.  In  re  Carton,  (S.  D.  N.  Y.  1906) 
148  Fed.  63,  17  Am.  Bankr.  Rep.  343. 

The  statutory  liability  of  a  director  of  a 
savings  bank  corporation,  whose  funds  have 
been  embesEled  or  misappropriated  by  its 
officers,  to  depositors  in  such  bank,  is  a' fixed 
liability  absolutely  owing  within  the  mean- 
ing of  section  63a  (1).  In  re  Brown,  (C.  C. 
A.  9th  Cir,  1908)  164  Fed.  673,  21  Am. 
Bankr.  Rep.  123;  Walker  r.  Woodside,  fC. 
C.  A.  9th  Cir.  1908)  164  Fed.  680,  21  Am. 
Bankr.  Rep.  132. 

Judgments.  —  Debts,  evidenced  by  a  judg- 


ment, are  expressly  provided  for  in  the  Act; 
and,  as  a  general  rule,  judgments  existing 
and  enforceable  at  the  time  of  the  filing  of 
the  petition  may  be  proved  in  bankrupt^ 
proceedings  against  the  estate  of  the  defend- 
ant. Crawford  v,  Burke,  (1904)  195  U.  S. 
176,  25  S.  Ct  9,  49  U.  S.  (L.  ed.)  147,  12 
Am.  Bankr.  Rep.  669,  reversing  (1903)  201 
111.  681,  66  N.  £.  833;  Tindle  v,  Birkett, 
( 1907 )  206  U.  S.  183,  27  S.  Ct.  493,  51  U.  S. 
(L.  ed.)  762,  18  Am.  Bankr.  Rep.  121;  In  re 
Alderson,  (D.  C.  W.  Va.  1899)  98  Fed.  588, 
3  Am.  Bankr.  Rep.  544;  Beers  v.  Hanlin,  (D. 

C.  Ore.  1900)  99  Fed.  695,  3  Am.  Bankr.  Rep. 
746;  In  re  McCauley,  (E.  D.  N.  Y.  190(f) 
101  Fed.  223,  4  Am.  Bankr.  Rep.  122;  In  re 
Columbia  Real-Estate  Co.,  (D.  C.  Ind.  1900) 
101  Fed.  965,  4  Am.  Bankr.  Rep.  411;  In  re 
Scully,  (E.  D.  Pa.  1901)  108  Fed.  372,  5  Am. 
Bankr.  Rep.  716;  In  re  Fife,  (W.  D.  Pa. 
1901)  109  Fed.  880,  6  Am.  Bankr.  Rep.  258; 
In  re  Rebman,  (C.  C.  A.  9th  Cir.  1906)  150 
Fed.  759,  17  Am.  Bankr.  Rep.  767;  In  re 
New  York  Tunnel  Co.,  (C.  C.  A.  2d  Cir. 
1908)  169  Fed.  688,  20  Am.  Bankr.  Rep.  25; 
In  re  Havens,  (E.  D.  N.  Y.  1910)  182  Fed. 
367;  In  re  Pease,  (N.  D.  N.  Y.)  4  Am. 
Bankr.  Rep.  647;  Doyle  v.  Heath,  (R.  I. 
1900)  4  Am.  Bankr.  Rep.  705;  Finnegan  p. 
Hull,  (N.  Y.  1901)  6  Am.  Bankr.  Rep.  648; 
Claster  v,  Soble,  (1903)  10  Am.  Bankr.  Rep. 
446,  22  Pa.  Super.  Ct.  631;  In  re  Lorde,  (£. 

D.  N.  Y.  1906)   16  Am.  Bankr.  Rep.  201. 
Judgment  for  tort,  —  Judgments  rendered 

before  bankruptcy,  whether  based  upon  lia- 
bility for  tort  or  contract,  are  expressly 
provable  under  section  63o,  and  there  is  noth- 
inf^  in  section  17  of  the  Act  which  affects 
this  lyile.  In  re  New  York  Tunnel  C6.,  (C. 
0.  A.  2d  Cir.  1908)  159  Fed.  688,  20  Am. 
Bankr.  Rep.  26.  And  see  eases  cited,  infra, 
p.  760,  under  subdivision  (4)  of  this  section. 

Decree  of  Orphans'  Court,  —  In  Hibberd  v. 
Bailey,  (C.  C.  A.  3d  Cir.  1904)  129  Fed.  675, 
12  Am.  Bankr.  Rep.  104,  reversing  (E.  D. 
Pa.  1903)  123  Fed.  185,  10  Am.  Bankr.  Rep. 
546,  it  was  held  that  a  decree  of  the  Orphans' 
Court  is  a  fixed  liability  absolutely  owing. 

Where  the  renewal  of  a  judgment  is,  be^ 
cause  of  a  statutory  requirement,  necessary 
to  make  it  a  fixed  obligation  at  the  time  of 
the  filing  of  the  petition,  the  absence  of  such 
renewal  prevents  proof  of  the  judgment.  In 
re  Farmer,  (E.  D.  N.  C.  1902)  116  Fed.  76S, 
9  Am.  Bankr.  Rep.  19. 

Judgments  rendered  on  a  deM  wldch  ii 
net  discharged  in  bankroptcy  are  not  in  any 
proper  sense  provable  claims.  See  Dunbar  f. 
Dunbar,  (1903)  190  U.  S.  340,  23  S.  Ci 
757,  47  U.  S.  (L.  ed.)  1084,  10  Am.  Bankr. 
Rep.  139. 

Thus,  a  claim  for  alimony,  even  thoogli 
evidenced  by  a  Judgment,  decree,  or  order, 
has  been  held  not  to  be  a  provable  or  dii- 
chargeable  debt  in  bankruptcy.  See  Audubon 
V,  Shufeldt,  (1901)  181  U.  S.  575,  21  S.  Ct 
735,  45  n.  S.  (If.  ed.)  1009,  6  Am.  Bankr. 
Rep.  829;  Wehnore  v,  Markoe,  (1904)  198 
U.  S.  68,  25  S.  Ct  172,  49  U.  S.  (L.  ed.) 
390,  13  Am.  Bankr.  Rep.  \;  In  re  Sbepard. 
(S.  D.  N.  Y.  1899)  97  Fed.  187;  In  re  Ande^ 
«on,   (S.  D.  N.  Y.  1899)  97  Fed.  321;  Jn  fj 
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Nowell,  (D.  C.  Mass.  1900)  99  F«d.  931,  3 
Am.  Bankr.  Rep.  837;  Turner  t*.  Turner,  (D. 
C.  Ind.  1901)  108  Fed.  785,  6  Am.  Bankr. 
Rep.  289;  In  re  Smith,  (N.  D.  N.  Y.  1899) 
3  Am.  Bankr.  Rep.  67;  Maiener  v.  Maisner, 
(N.  T.  1901)  6  Am.  Bankr.  Rep.  295;  Young 
17.  Young,  (N.  Y.  1901)  7  Am.  Bankr.  Rep. 
171.  Sm  also  the  annotation  following  sec- 
tion 17a  (2),  9upra,  p.  573. 

8o,  aUio,  Udbiliiies  for  the  eupport  and 
maintenance  of  children,  even  though  reduced 
to  judgment,  are  not  provable  in  bankruptcv. 
Dunbar  v.  Dunbar,  (1903)  190  U.  S.  340,  23 
S.  Ot.  767,  47  U.  S.  (L.  ed.)  1084,  10  Am. 
Bankr.  Rep.  139.  See  also  In  re  Baker,  (D. 
C.  Kan.  1899)  96  Fed.  954,  3  Am.  Bankr. 
Rep.  101;  In  re  Hubbard,  (N.  D.  III.  1899) 
98  Fed.  710,  3  Am.  Bankr.  Rep.  528.  And 
see  the  annotation  under  section  17a  (2), 
eupra,  p.  573,  as  to  the  dischargeability  of 
such  liabilities. 

Judgment  for  fines.  —  It  has  also  been  held 
that  Congress  did  not  intend  to  permit  the 
discharge  of  any  judgment  rendered  by  a 
state  or  federal  court  imposing  a  fine  in  the 
enforcement  of  criminal  laws,  as  such,  of 
either  jurisdiction.  In  re  Moore,  (W.  D, 
Ky.  1901)  111  Fed.  145,  6  Am.  Bankr.  Rep. 
590,  dieapproving  In  re  AMerson,  (D.  C.  W. 
Va.  1899)  98  Fed.  588,  3  Am.  Bankr.  Rep. 
544.  And  see  section  57;',  supra,  p.  710,  as 
to  debts  owing  for  penalties  or  forfeitures. 

A  verdict  allowing  damages  for  personal 
injuries,  when  no  judgment  is  entered  thereon 
before  intervention  of  bankruptcy  proceed- 
ings, is  not  a  "fixed  liability"  allowable  in 
bankruptcy  proceedings.  In  re  Ostrom,  (D. 
C.  Minn.  1911)   185  Fed.  988. 

A  penal  bond,  executed  by  a  person  who  is 
thereafter  adjudged  a  bankrupt,  to  secure  the 
payment  to  the  obligee  of  an  annuity  during 
life,  is  an  instrument  creating  a  fixed  lia- 
bility absolutely  owing  at  the  time  of  the 
filing  of  the  petition,  payable  in  the  future, 
and  is  provable  as  a  debt  against  the  bank- 
rupt's estate.  Cobb  v.  Overman,  (C.  C.  A. 
4th  Cir.  1901)  109  Fed.  65,  6  Am.  Bankr. 
Rep.  324. 

Notes.  —  Claims  due  and  owing  on  notes 

given  by  the  bankrupt  may  be  proven  against 
is  estate,  as  a  claim  evidenced  by  an  instru- 
ment in  writing.  Merchants'  Bank  v, 
Thomas,  (C.  C.  A.  5th  Cir.  1903)  121  Fed. 
306,  10  Am.  Bankr.  Rep.  299;  In  re  New 
York  Car  Wheel  Works,  (W.  D.  N.  Y.  1906) 
141  Fed.  430,  15  Am.  Bankr.  Rep.  571,  139 
Fed.  421,  14  Am.  Bankr.  Rep.  695;  In  re 
Speer,  (D.  C.  Ore.  1906)  144  Fed.  910,  16 
Am.  Bankr.  Rep.  524;  In  re  Kyte,  (M.  D. 
Pa.  1908)   21  Am.  Bankr.  Rep.  110. 

Trade  certificates,  issued  by  a  corporation 
under  a  state  statute,  are  provable  debts 
against  the  estate  of  such  corporation  in 
bankruptcy.  In  re  Spot  Cash  Hooper  Co., 
(W.  D.  Tex.  1911)   188  Fed.  861. 

Indorsements.  —  A  claim  afrainnt  the  bank- 
rupt as  an  indorser  of  commercial  paper 
which,  at  the  time  of  the  filing  of  tiie  peti- 
tion, was  a  fixed  liability,  is  provable  against 
his  estate  in  bankruptcy.  Moch  v.  Afarket 
St.  Nat.  Bank,  (C.  C.  A.  3d  Cir.  1901)  107 
Ped.  897|  6  Am.  Bankr.  Rep.  11;  In  re  Stout, 
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(W.  D.  Mo.  1900)  109  Fed.  794,  6  Am. 
Bankr.  Rep.  505;  In  re  Philip  Semmer  Glass 
Co.,  (C.  C.  A.  2d  Cir.  1905)  135  Fed.  77, 
14  Am.  Bankr.  Rep.  25;  Gorman  v.  Wright, 
(C.  C.  A.  4th  Cir.  1905)  136  Fed.  164,  14 
Am.  Bankr.  Rep.  135;  In  re  Smith,  (D.  C. 
R.  I.  1906)  146  Fed.  923,  17  Am.  Bankr.  Rep. 
112;  In  re  Graves,  (D.  C.  Vt.  1910)  182  Fed. 
443;  In  re  Buzzini,  (S.  D.  N.  Y.  1910)  183 
Fed.  827;  Whitwell  t?.  Wright,  (1910)  23 
Am.  Bankr.  Rep.  747,  136  App.  Div.  246,  120 
N.  Y.  S.  1066. 

The  holder  of  a  note  taken  as  collateral 
security,  on  which  the  bankrupt  is  an  in- 
dorser, must,  as  against  the  bankrupt's  es- 
tate, make  due  allowance  for  the  value  of 
any  property  taken  by  virtue  of  the  principal 
security.  In  re  Graves,  (D.  0.  Vt.  1910) 
182  Fed.  443. 

Surety  debts.  —  A  fixed  liability  due  by  the 
bankrupt,  as  a  surety,  at  the  time  of  the 
institution  of  the  proceedings,  is  provable 
against  his  estate.     Hibberd  v.  Bailey,    (0. 

C.  A.  3d  Cir.  1904)  129  Fed.  575,  12  Am. 
Bankr.  Rep.  104,  reversing  (£.  D.  Pa.  1903) 
123  Fed.  185,  10  Am.  Bankr.  Rep.  545; 
Loeser  v.  Alexander,  (C.  C.  A.  6th  Cir.  1910) 
176  Fed.  265,  24  Am.  Bankr.  Rep.  76;  United 
Surety  Co.  v.  Iowa  Mfg.  Co.,  (C.  O.  A.  8th 
Cir.  1910)  179  Fed.  55;  In  re  Randolph,  (N. 

D.  W.  Va.  1911)   187  Fed.  186. 

In  Loeser  v.  Alexander,  (C.  C.  A.  6th  Cir. 
1910)  176  Fed.  265,  24  Am.  Bankr.  Rep.  75, 
it  appears  that  the  bankrupt  was  surety  on 
a  bond  given  by  a  deputy  collector  of  taxes, 
and  that  prior  to  his  bankruptcy  the  deputv 
had  become  a  defaulter  by  reason  of  the  fail- 
ure of  a  bank  in  which  he  deposited  his  col- 
lections; and  it  was  held  that  the  liability  of 
the  bankrupt  on  the  bond  was  not  contingent, 
but  was  a  fixed  liability  provable  against 
his  estate,  and  that  the  right  to  prove  the 
claim  against  the  estate  was  not  affected  by 
the  pendency  of  an  action  at  law  on  the  bond, 
nor  by  the  fact  that  the  public  authorities 
had  recovered  a  portion  of  the  shortage  from 
the  receiver  of  the  bank  in  which  the  fund 
was  deposited,  as  these  matters  went  only  in 
reduction  of  the  claim. 

The  remedies  against  a  bankrupt  prinoipat, 
by  filing  a  claim  against  his  estate,  and  the 
action  against  such  bankrupt's  surety,  on  a 
surety  bond,  are  separate  and  distinct,  and 
may  be  simultaneously  pursued.  U.  S.  v. 
Schofield  Co.,  (E.  D.  Pa.  1910)  182  Fed.  240. 
See  also  Loeser  v.  Alexander,  (C«  C.  A.  6th 
Cir.  1910)  176  Fed.  265,  24  Am.  Bankr.  Rep. 
75. 

The  fact  that  a' surety  has  made  a  part 
payment  on  the  debt  does  not  affect  the 
right  of  the  creditor  to  prove  for  the  entire 
amount.  In  re  Heyman,  (S.  D.  N.  Y.  1899) 
95  Fed.  800. 

Indemnity  of  another  as  surety.  —  Where 
trust  deeds  were  executed  by  a  bankrupt  to 
secure  the  beneficiaries  as  sureties,  it  was 
held  that  such  beneficiaries  were  not  entitled 
to  be  paid  personally  the  amounts  of  t^ 
debts  for  which  they  were  sureties  out  of 
the  bankrupt's  estate,  but  were  only  entitled 
to  have  such  debts  paid  to  the  creditors  out 
of  the  proceeds  of  the  propertv  included  ii) 
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the  deede,  and  to  a  release  of  their  liability 
as  sureties.  In  re  Randolph,  (N.  D.  W.  Va. 
1911)    187  Fed.  186. 

Stipulation  for  attorney  fees. —  In  many 
instances  the  obligation  by  which  a  bank- 
rupt's indebtedness  is  evidenced  contains  a 
stipulation  for  an  attorney  fee  for  the  collec* 
tion  therefor;  and  in  such  cases,  if  the  claim 
has  been  placed  with  an  attorney  for  collec- 
tion prior  to  bankruptcy,  and  collection  pro- 
ceedings were  actually  instituted,  so  that  the 
attorney's  fee  was  a  fixed  liability  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy, such  fee  will  constitute  a  provable 
debt  against  the  estate  of  the  debtor.  Mer- 
chants' Bank  r.  Thomas,  (5th  Cir.  1903)  121 
Fed.  306,  67  C.  C.  A.  374,  10  Am.  Bankr. 
Rep.  299;  In  re  Edens  Co.,  (D.  C.  S.  C. 
1907)  151  Fed.  940,  18  Am.  Bankr.  Rep.  643; 
In  re  V.  &  M.  Lumber  Co.,  (N.  D.  Ala.  1910) 
182  Fed.  231;  In  re  Torchia,  (W.  D.  Pa. 
1911)   185  Fed.  576. 

Thus  where  notes  given  by  a  firm  provided 
that  if  they  were  placed  in  the  hands  of  an 
attorney  for  collection  the  makers  and  in- 
dorsers  agreed  to  pay  the  holder  an  attorney 
fee  of  ten  per  cent,  on  the  amount  due,  and 
the  miUcer  thereafter  became  bankrupt,  and 
the  notes  were  placed  in  the  hand»  of  an 
attorney  for  collection,  it  was  held  that  the 
attorney's  fee  provided  for  wa8  properly 
provable  as  a  claim  against  the  bankrupt's 
estate.  Merchants'  Bank  r.  Thomas,  (5th 
Cir.  1903)  121  Fed.  306,  57  C.  C.  A.  374,  10 
Am.  Bankr.  Rep.  299. 

So,  also,  where  a  mortgage  executed  by  a 
bankrupt  provided  for  the  payment  of  the 
attorney's  fees  of  the  mortgagee  in  case  he 
was  required  to  employ  counsel,  it  was  held 
that  the  mortgagee  was  entitled  to  an  allow- 
ance for  a  reasonable  attorney's  fee  for  ser- 
vices required  in  proving  his  claim  and  lien 
against  the  bankrupt's  estate.  In  re  Ferrer i, 
(E.  D.  La.  1^11)  188  Fed.  675. 

A  state  rule  to  the  effect  that  an  attorney's 
commission,  stipulated  for  in  bond  and  mort- 
gage in  case  of  foreclosure,  is  subject  to  the 
control  of  the  court,  which  may  reduce  the 
amount  of  such  commission  in  its  discretion, 
will  be  followed  by  a  court  of  bankruptcy  in 
that  state.  In  re  Wendel,  (E.  D.  Pa.  1907) 
152  Fed.  672,  18  Am.  Bankr.  Rep.  665. 

Where,  however,  the  obligation  has  not 
been  given  to  an  attorney  to  collect,  or  no 
effort  has  been  made  to  realize  thereon  such 
as  would  authorize  the  collection  of  the  fee  as 
part  of  the  claim,  the  stipulated  fee,  in  such 
cases,  has  not  become  such  a  fixed  liability  as 
to  make  it  available  as  a  provable  debt  in 
bankruptcy.  In  re  Roche,  (6th  Cir.  1900) 
101  Fed.  956,  42  C.  C.  A.  115,  4  Am.  Bankr. 
Rep.  369;  In  re  Garlington,  (N.  D.  Tex. 
1902)  115  Fed.  999,  8  Am.  Bankr.  Rep.  602; 
In  re  Keeton,  (W.  D.  Tex.  1903)  126  Fed. 
426,  11  Am.  Bankr.  Rep.  367;  In  re  Keeton, 
(W.  D.  Tex.  1903)  126  Fed.  429,  11  Am. 
Bankr.  Rep.  370;  In  re  Gebhard,  (M.  D.  Pa. 
1905)  140  Fed.  571,  15  Am.  Bankr.  Rep.  381 ; 
In  re  T.  H.  Thompson  Milling  Co.,  (W.  D. 
Tex.  1906)  144  Fed.  314,  16  Am.  Bankr.  Rep. 
464;  McCabe  i*.  Patton,  (C.  C.  A.  3d  Cir. 
1909)  174  Fed.  217,  23  Am.  Bankr.  Rep.  335; 


In  re  V.  A  ^I.  Lumber  Co.,  (N.  D.  Ala.  1910) 
182  Fed.  231. 

Thus  where  judgments  were  entered  against 
a  bankrupt  by  confession,  without  suit,  and 
included  an  allowance  for  attorney's  fees,  it 
was  held  that  the  bankrupt  was  entitled  at 
the  first  opportunity,  when  such  judgments 
were  presented  for  allowance  as  claims  against 
his  estate,  to  object  to  the  allowance  of  the 
attorney's  fees  because  no  testimony  was  of- 
fered as  to  the  value  of  the  services  or  the 
amount  of  the  commissions  which  should  be 
allowed,  and  his  trustee  in  bankruptcy  was 
entitled  to  raise  the  same  objection.  In  re 
Torchia,  (W.  D.  Pa.  1911)  185  Fed.  576. 

Equitable  claims.  —  An  equitable  claim 
which,  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  was  a  fixed  liability  on  the 
part  of  the  bankrupt  may  be  proved  against 
his  estate.    James  v.  Gray,  (C.  C.  A.  Ist  Cir. 

1904)  131  Fed.  401,  12  Am.  Bankr.  Rep.  573; 
In  re  Arnold,  (E.  D.  Mo.  1904)  133  Fed.  789, 
13  Am.  Bankr.  Rep.  320;  In  re  Peasley,  (D. 
C.  N.  H.  1905)  137  Fed.  190,  14  Am.  Bankr. 
Rep'.  496,  reversed  on  other  grounds  (CCA. 
1st  Cir.  1906)  148  Fed.  374;  Carpenter  v, 
Southworth,  (C.  C  A.  2d  Cir.  1908)  165  Fed. 
428,  21  Am.  Bankr.  Rep.  390. 

But  see  In  re  E.  T.  Kenney  Co.,  (D.  C  Ind. 

1905)  136  Fed.  451,  14  Am.  Bankr.  Rep.  611, 
wherein  it  was  said  that  only  such  claims  are 
provable  in  bankruptcy  as  are  made  provable 
by  section  63,  and  it  does  not  include  equitable 
claims  unless  they  are  included  under  the 
description  of  unliquidated  claims  which  are 
made  provable  only  after  they  are  liquidated. 
All  other  claims  enumerated  in  section  63  are 
legal  claims,  and  a  statutory  mode  of  proof  is 
prescribed  foi*  them  in  section  57. 

Payments  made  to  trustee  by  nUstahe.— 
The  rule  that  payments  made  under  mistake 
of  law  are  not  recoverable  does  not  apply  to 
a  payment  made  to  a  trustee  in  bankruptcy., 
or  other  officer  of  a  court  holding  the  tods 
in  his  hands  upon  trust  for  equitable  distribu- 
tion. Carpenter  v.  Southworth,  (C  C  A 
2d  Cir.  1908)  166  Fed.  428,  21  Am.  Bankr. 
Rep.  390. 

Where  a  vendor  has  failed  to  make  title  aa 
required  by  his  contract  for  the  sale  of  land, 
the  purchaser  is  in  equity  entitled  to  recoter 
interest  on  any  advances  made  on  the  pur- 
chase money,  whether  with  a  stakeholder  or 
paid  to  the  vendor,  and  is  also  entitled  to  a 
lien  on  the  land  for  the  amount  of  such  de- 
posits and  the  interest;  and  these  rules  apply 
in  bankruptcy  proceedings.  Everett  r.  Mana- 
field,  (C  C.  A.  1st  Cir.  1906)  148  Fed.  374. 
8  Ann.  Cas.  956,  reversing  (D.  C  N.  H.  1905) 
137  Fed.  190,  14  Am.  Bankr.  Rep.  496. 

The  expenses  and  compensation  of  an  u- 
signee  for  the  benefit  of  creditors  may  be 
proved  in  bankruptcy  proceedings;  and  such 
claims  will  be  allowed  where  the  services  ren- 
dered were  beneficial  to  the  estate,  and  not  in 
furtherance  of  any  fraud  upon  creditors. 
Randolph  r.  Scruggs,  (1903)  190  U.  S.  533, 
23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1165,  10  Am. 
Bankr.  Rep.  1;  In  re  Peter  Paul  Book  Co., 
(W.  D.  N.  Y.  1900)  104  Fed.  786,  6  Am. 
Bankr.  Rep.  105;  In  re  Klein,  (S.  D.  N.  Y. 
1902)  116  Fed.  523,  8  Am.  Bankr.  Rep.  559; 
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Summers  v.  Abbott,  (C.  C.  A.  8th  Cir.  1903) 
122  Fed.  30,  10  Am.  Bankr.  Rep.  254;  /n  re 
Chase,  (C.  C.  A.  Ist  Cir.  1903)  124  Fed.  753, 
10  Am.  Bankr.  Rep.  677;  In  re  Zier,  (D.  C. 
Ind.  1904)  127  Fed.  399,  11  Am.  Bankr.  Rep. 
627;  In  re  Congdon,  (D.  C.  Minn.  1904)  129 
Fed.  478,  11  Am.  Bankr.  Rep.  219;  In  re 
J.  H.  Alison  Lumber  Co.,  (S.  D.  Ga.  1905) 
137  Fed.  643,  14  Am.  Bankr.  Rep.  78;  In  re 
Pattee,  (D.  C.  Conn.  1906)  143  Fed.  994,  16 
Am.  Bankr.  Rep.  460 ;  In  re  Pauly,  ( X.  D.  N. 
T.  1869)  2  Am.  Bankr.  Rep.  338;  ^fatter  of 

B.  H.  Gladding  Co.,  (D.  C.  R.  I.  1902)  9  Am. 
Bankr.  Rep.  171;  Matter  of  Harson  Co.,  (D. 

C.  R.  I.)  11  Am.  Bankr.  Rep.  514. 

Thus  where  a  bankrupt's  assignee  for  the 
benefit  of  creditors  redeemed  a  pawned  dia- 
mond with  his  own  funds,  and  later  under 
compulsion  delivered  the  diamond  to  the 
bankrupt's  trustee,  who  sold  it  as  a  part  of 
the  bankrupt's  estate  for  more  than  the 
amount  advanced  to  redeem  it,  the  assignee 
was  entitled  to  receive  the  amount  so  ad- 
vanced from  the  trustee.  In  re  Rudd,  (£.  D. 
N.  Y.  1910)   180  Fed.  312. 

So,  also,  it  has  been  held  that  a  charge  for 
the  preparation  of  a  general  deed  of  assign- 
ment, which  was  avoided  by  an  adjudication 
in  bankruptcy  against  the  assignor,  on  a  peti- 
tion filed  within  four  months  after  the  mak- 
ing of  the  assignment,  may  be  proved  as  an 
unsecured  claim  against  the  bankrupt's  estate. 
Randolph  v,  Scruggs,  (1903)  190  U.  S.  533, 
23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1165,  10  Am. 
Bankr.  Rep.  1. 

But  where  the  assignee  is  a  party  to  a 
fraudulent  assignment,  compensation  will  not 
be  allowed.  In  re  Congdon,  (D.  C.  Minn.  1904) 
129  Fed.  478,  11  Am.  Bankr.  Rep.  219.  See 
also  Stearns  v.  Flick,  (S.  D.  Ohio  1900)  103 
Fed.  919,  4  Am.  Bankr.  Rep.  723;  Wilbur  v. 
Watson,  (D.  C.  R,  I.  1901)  111  Fed.  493,  7 
Am.  Bankr.  Rep.  54. 

Provability  as  affected  by  person  holding 
daim  —  Claim  by  bankrupt's  wife,  —  If, 
under  the  state  law,  the  claim  of  a  wife 
against  her  husband  is  recognized  as  valid, 
such  claim  will  constitute  a  provable  debt  in 
the  bankruptcy  court.  In  re  Novak,  (N.  D. 
la.  1900)  101  Fed.  800, 4  Am.  Bankr.  Rep.  311 ; 
In  re  Neiman,  (E.  D.  Wis.  1901)  109  Fed. 
113,  6  Am.  Bankr.  Rep.  329;  In  re  Nickerson, 
(D.  C.  Mass.  1902)  116  Fed.  1003,  8  Am. 
Bankr.  Rep.  707;  In  re  Miner,  (D.  C.  Ore. 
1902)  117  Fed.  963,  9  Am.  Bankr.  Rep.  100; 
In  re  Domenig,  (E.  D.  Pa.  1904)  128  Fed. 
146,  11  Am.  Bankr.  Rep.  552;  James  v.  Gray, 
(C.  C.  A.  Ist  Cir.  1904)  131  Fed.  401,  12  Am. 
Bankr.  Rep.  573;  Neumann  v.  Blake,  (C.  C. 
A.  8th  Cir.  1910)  178  F€dr^916;  In  re  Carpen- 
ter, (D.  C.  S.  C.  1910)  179  Fed.  743;  In  re 
Kyte,  (M.  D.  Pa.  1908)  21  Am.  Bankr.  Rep. 
110. 

But  where  the  claim  is  one  that  could  not 
be  recovered  under  the  state  laws,  it  cannot 
be  proved  in  bankruptcy.    In  re  Winkels,  (W. 

D.  Wis.  1904)  132  Fed.  590,  12  Am.  Bankr. 
Rep.  696;  In  re  Tucker,  (D.  C.  Mass.  1905) 
148  Fed.  928,  17  Am.  Bankr.  Rep.  247;  In  re 
Suckle,  (E.  D.  Ark.  1910)  176  Fed.  828,  23 
Am.  Bankr.  Rep.  821 ;  Teter  v.  Viquesney, 
(C.  C.  A.  4th  Cir.  1910)   179  Fed.  665;  In  re 


Kaufmann,  (E.  D.  N.  T.  1966)  S  Am.  Bankr. 
Rep.  104. 

Thus  where  a  wife  furnishes  money  to  her 
husband,  who  subsequently  becomes  a  bank- 
rupt, under  such  circumstances  that  it  would 
be  deemed  a  gift  under  the  state  law,  the  wife 
cannot  sustain  a  claim  for  the  money,  so 
given,  as  against  her  husband's  estate  in 
bankruptcy.  Teter  v.  Viquesney,  (C.  C.  A. 
4th  Cir.  1910)   179  Fed.  655. 

A  daughter  of  the  bankrupt  may  prove  a 
claim  against  his  estate. '  Matter  of  Brewster, 
(N.  D.  N.  Y.  1902)  7  Am.  Bankr.  Rep.  486. 

The  fact  thai  the  stockholdera  of  two  sepa- 
rately chartered  corporations  are  identical, 
that  one  owns  shares  in  the  other,  and  that 
they  have  mutual  dealings,  will  not  in  gen- 
eral merge  them  into  one  corporation,  or  pre- 
vent  the  enforcement  by  one  of  an  otherwise 
valid  claim  against  the  other.  In  re  Water- 
town  Paper  Co.,  (C.  C.  A.  2d  Cir.  1909)  169 
Fed.  252,  22  Am.  Bankr.  Rep.  190. 

A  director  of  a  corporation  may  maintain 
a  claim  against  its  estate  in  bankruptcy.  In 
re  Salvator  Brewing  Co.,  (S.  D.  N.  Y.  1911) 
188  Fed.  522. 

Partners,  —  As  to  the  claims  of  partners 
against  the  partnership  estate,  and  as  against 
each  other,  see  section  5^. 

A  county  may  prove  its  claim  against  the 
bankrupt.  In  re  Wright,  (D.  C.  Mass.  1899) 
95  Fed.  807. 

The  interest  due  on  a  fixed  liability  is 
provable  in  bankruptcy  under  the  express 
terms  of  the  statute.  See  Everett  v.  Mans- 
field, (C.  C.  A.  1st  Cir.  1906)  148  Fed.  374, 
8  Ann.  Cas.  956,  reversing  (D.  C.  N.  H.  1905) 
137  Fed.  190,  14  Am.  Bankr.  Rep.  496;  In  re 
Stevens,  (D.  C.  Ore.  1909)  173  Fed.  842,  23 
Am.  Bankr.  Rep.  239. 

A  creditor  of  a  bankrupt  who  has  taken  a 
mortgage  is  entitled  to  interest  on  the  mort- 
gage debt,  where  the  estate  is  ample  for  that 
purpose.  Coder  v.  Arts,  (1909)  213  U.  S. 
223,  29  S.  Ct.  436,  53  U.  S.  (L.  ed.)  772,  22 
Am.  Bankr.  Rep.  15. 

Interest  ceases  to  run  on  a  secured  olaim 
when  the  money  is  realized  from  the  security. 
The  estate  ought  not  to  be  burdened  with  the 
payment  of  interest  subsequent  to  that  time. 
In  re  Stevens,  (D.  C.  Ore.  1909)  173  Fed.  842, 
23  Am.  Bankr.  Rep.  239. 

In  Sexton  v,  Dreyfus,  (1911)  219  U.  S. 
339,  31  S.  Ct.  256,  it  was  said:  "For  more 
than  a  century  and  a  half  the  theory  of  the 
English  bankrupt  system  has  been  that  every- 
thing stops  at  a  certain  date.  Interest  was 
not  computed  beyond  the  date  of  the  com- 
mission. Ex  p.  Bennet,  2  Atk.  527.  This 
rule  was  applied  to  mortgages  as  well  as  to 
unsecured  debts,  Eof  p.  Wardell  (1787);  Ea> 
p.  Hercy  (1702);  1  Cooke  Bankrupt  Laws 
(4th  ed.)  181  (1st  ed.  appendix);  and  not- 
withstanding occasional  doubts,  it  has  been 
so  applied  with  the  prevailing  assent  of  the 
English  judges  ever  since.  Ex  p.  Badger,  4 
Ves.  Jr.  165;  Ex  p.  Ramsbottom,  2  Mont.  & 
A.  79;  Ex  p.  Penfold,  4  De  G.  &  S.  282;  Ex  p. 
Lubbock,  9  .Jur.  N.  S.  854 ;  In  re  Savin,  L.  R. 
7  Ch.  760,  764;  Ex  p.  Bath,  22  Ch.  D.  450, 
454;  In  re  London,  etc.,  Hotel  Co.,  [1892]  I 
Ch.  639;  In  re  Bonacino,  1  Manson  59.     As 
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appears  from  Cooke,  aiipro,  the  rule  was  laid 
down,  not  because  of  the  words  of  the  statute, 
but  as  a  fundamental  principle.  We  take  our 
bankruptcy  system  from  England,  and  we 
naturally  assume  that  the  fundamental  prin- 
ciples upon  which  it  was  administered  were 
a<jk>pted  by  us  when  we  copied  the  system, 
somewhat  as  the  established  construction  of  a 
law  goes  with  the  words  where  they  are  copied 
by  another  state.  No  one  doubts  that  interest 
on  unsecured  debts  stops.  See  section  63  ( 1 ) . 
Shawnee  County  v.  Hurley,  (8th  Cir.  1909)  94 
C.  C.  A.  362,  169  Fed.  92,  94." 

Contingent  daima.  —  Claims  which  are  of 
so  contingent  a  character  as  to  make  proof  of 
them  sulMtantially  impossible  are  not  prov- 
able in  bankruptcy  proceedings,  because  they 
are  not  such  a  fixed  liability  as  is  contem- 
plated by  section  63a  (1).  Dunbar  v,  Dun- 
bar, (1903)  190  U.  S.  340,  23  S.  Ct.  767,  47 
U.  S.  (L.  ed.)  1084,  10  Am.  Bankr.  Rep.  139; 
/n  re  Jefferson,  (D/  C.  Ky.  1899)  93  Fed. 
948;  In  re  Ellis,  (D.  C.  Mass.  1900)  98  Fed. 
967,  3  Am.  Bankr.  Rep.  564;  In  re  Arnstein, 
(S.  D.  N.  Y.  1899)  101  Fed.  706;  Hawk  v. 
Hawk,  (W.  D.  Ark.  1900)  102  Fed.  679,  4 
Am.  Bankr.  Rep.  463;  In  re  Mahler,  (E.  D. 
Mich.  1900)  105  Fed.  428;  Atkins  v.  Wilcox, 
(5th  Cir.  1900)  105  Fed.  595,  44  C.  C.  A.  626, 
63  L.  R.  A.  118;  In  re  Hays,  etc.,  Co.,  (W.  D. 
'  Ky.  1902)  117  Fed.  879;  Watson  r.  Merrill, 
(C.  C.  A.  8th  Cir.  1905)  136  Fed.  359,  14 
Am.  Bankr.  Rep.  454;  In  re  Pettingill,  (D.  C. 
Mass.  1905)  137  Fed.  143,  14  Am.  Bankr. 
Rep.  728;  In  re  Rubel,  (E.  D.  Wis.  1908)  106 
Fed.  131;  in  re  Hartman,  (M.  D.  Pa.  1909) 
166  Fed.  776,  21  Am.  Bankr.  Rep.  610;  In  re 
Inman,  (N.  D.  Ga.  1909)  171  Fed.  185;  In  re 
Roth,  (C.  C.  A.  2d  Cir.  1910)  181  Fed.  667; 
In  re  Merrill,  (C.  C.  A.  2d  Cir.  1911)  186 
Fed.  312;  Clemmons  v.  Brinn,  (N.  Y.  1901)  7 
Am.  Bankr.  Rep.  714. 

Under  a  statute  providing  that  a  wife  who 
is  granted  a  divorce  from  her  husband  "  shall 
be  entitled  to  one-third  of  the  husband's  per- 
sonal property  absolutely,"  it  has  been  held 
that  the  interest  of  a  wife  in  the  personal 
property  of  her  husband  after  the  commence- 
ment of  an  action  for  divorce,  but  before  de- 
cree, is  not  such  a  claim  as  is  provable  against 
the  husband's  estate  in  bankruptcy.  Hawk  v. 
Hawk,  (W.  D.  Ark.  1900)  102  Fed.  679,  4 
Am.  Bankr.  Rep.  463. 

The  liability  of  a  bankrupt  on  a  guaranty, 
executed  by  him,  of  the  payment  by  a  cor- 
poration of  dividends  at  a  certain  rate  on  its 
stock,  owned  by  another,  with  respect  to  divi- 
dends not  due  or  payable  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  is  so  far 
contingent  that  a  claim  based  thereon  is  not 
a  provable  debt.  In  re  Pettingill,  (D.  C. 
Mass.  1905)  137  Fed.  143,  14  Am.  Bankr. 
Rep.  728. 

A  defendant's  liability  on  a  replevin  bond, 
given  to  reclaim  property,  has  been  held  to  be 
of  such  a  contingent  nature  as  not  to  be 
provable  in  bankruptcy.  Clemmons  v.  Brinn, 
(N.  Y.  1901)  7  Am.  Bankr.  Rep.  714. 

Claims  barred  by  limitation.  —  A  claim 
which,  at  the  time  of  the  filing  of  a  petition 
in  bankruptcy  against  the  debtor,  was  barred 
by   the  statute  of  limitations  of  the  state 


where  the  debtor  resides,  and  where  the  pro- 
ceedings in  bankruptcy  are  instituted,  is  not 
a  provable  debt  against  his  estate  in  bank- 
ruptcy.    In  re  Lipman,    (S.  D.  N.  Y.  1899) 

94  Fed.  353,  2  Am.  Bankr.  Rep.  46;  In  re 
Resler,  (D.  C.  Minn.  1899)  95  Fed.  SOi;  Inn 
Wooten,  (E.  D.  N.  C.  1902)  118  Fed.  670,  9 
Am.  Bankr.  Rep.  247;  Hargadine-McKittrick 
Dry  Goods  Co.  v,  Hudson,  (C.  C.  A.  8th  Cir. 
1903)  122  Fed.  232,  10  Am.  Bankr.  Rep.  225; 
In  re  Laffertv,  (E.  D.  Pa.  1903)  122  Fed.  558, 
10  Am.  Bankr.  Rep.  290;  In  re  Watkinson, 
(E.  D.  Pa.  1906)  143  Fed.  602,  16  Am.  Bankr. 
Rep.  245. 

In  In  re  Wooten,  (E.  D.  N.  C.  1902)  118 
Fed.  670,  the  court  said  that  it  is  the  dn^ 
of  a  trustee  in  bankniptcy  to  plead  the  stat- 
ute of  limitations,  esnecially  when  required 
by  creditors  whom  he  represents. 

Where  a  bankrupt  claims  property  as  a 
homestead,  and  proceedings  are  taken  before 
the  referee  to  subject  it  to  the  payment  of  a 
prior  debt,  the  bankrupt  should  be  allowed  an 
opportunity  to  set  up  the  statute  of  limita- 
tions against  such  debt.  In  re  Bean,  (D.  G. 
Vt  1900)  100  Fed.  262,  4  Am.  Bankr.  Rep.  53. 

But  the  bar  of  the  statute  does  not  affect 
the  bankrupt's  right  to  be  discharged.  Har- 
gadine-McKittrick  Dry  Goods  Co.  v,  Hudson, 
(C.  C.  A.  8th  Cir.  1903)  122  Fed.  232,  10 
Am.  Bankr.  Rep.  225.  And  see  the  annota- 
tion under  sections  14  and  17  generally,  ««- 
ftra,  pp.  547,  570. 

A  ne^o  promise  to  pay  may,  however,  be 
proved  in  the  bankruptcy  proceedings,  not- 
withstanding the  fact  that  the  original  d^t 
was  barred  by  limitation.  Dacovich  v.  Schley, 
(C.  C.  A.  5th  Cir.  1905)  134  Fed.  72,  13  Am. 
Bankr.  Rep.  752. 

But  a  claim  barred  by  the  statute  of  limi- 
tations is  not  revived  or  made  provable  by  the 
fact  that  the  bankrupt  includes  it  in  his 
schedule  of  debts  filed  in  the  bankruptcy  pro- 
ceedings.   In  re  Resler,   (D.  C.  Minn.  1899) 

95  Fed.  804;  In  re  Wooten,  (E.  D.  N.  C.  1902) 
118  Fed.  670. 

Usurious  claim.  —  A  claim  tainted  as  usuri- 
ous cannot  be  proved  in  bankruptcy.  In  re 
Robinson,  (D.  C.  Mass.  1905)  136  Fed.  994,  U 
Am.  Bankr.  Rep.  626. 

The  defense  of  usury  is  available  to  the 
trustee  in  bankruptcy  against  a  mort^;age 
given  by  the  bankrupt.  In  re  Kellogg,  (C.  C. 
A.  2d  Cir.  1903)  121  Fed.  333,  10  Am.  Bankr. 
Rep.  7. 

But  this  objection  is  not  available  if  the 
claim  is  proved  apart  from  the  usurious  obli- 
gation. In  re  Wilde.  (S.  D.  N.  Y.  1904) 
133  Fed.  562,  13  Am.  Bankr.  Rep.  217;  In  re 
Robinson,  (D.  C.  Mass.  1905)  136  Fed.  994^ 
14  Am.  Bankr.  Rep.  626. 

Thus  where  certain  claimants  against  a 
bankrupt  were  shown  by  the  schedules  to  have 
been  creditors  for  goods  sold,  for  which  noUB 
had  been  given  and  later  an  alleged  usurious 
mortgage  delivered,  it  was  held  that  they 
were  entitled,  if  they  had  not  estopped  them- 
selves, or  limitations  had  not  run  against 
them,  to  prove  such  amount  as  a  general 
claim  against  the  estate,  though  their  liens 
were  defeated.  In  re  Vogt,  (E.  D.  N.  Y. 
1911)  188  Fed.  764. 
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Where,  under  the  state  laws,  the  defense 
of  usury  can  be  pleaded  only  by  the  borrower, 
It  has  been  held  that  creditors  of  a  bankrupt 
cannot  set  it  up  as  a  defense  to  the  claim  of 
another  creditor.  In  re  Worth,  (N.  D.  la. 
1904)  130  Fed.  927,  12  Am.  Bankr.  Rep.  566. 

Fraud  —  Of  claimant,  —  A  claim  will  be 
disallowed  in  bankruptcy  where  it  appears  to 
have  been  based  on  a  transaction  in  fraud 
of  the  rights  of  the  general  creditors.  In  re 
Lansaw,  (D.  C.  Mo.  1902)  118  Fed.  366,  9 
Am.  Bankr.  Rep.  167;  In  re  S.  P.  Smith  Lum- 
ber Co.,  (N.  D.  Tex.  1904)  132  Fed.  618,  13 
Am.  Bankr.  Rep.  123.  (See  also  In  re  Hol- 
brook  Shoe,  etc.,  Co.,  (D.  C.  Mont.  1908)  165 
Fed.  973,  21  Am.  Bankr.  Rep.  511. 

But  a  preferential  transferee  may,  on  the 
setting  aside  of  the  conveyance  as  fraudulent, 
participate  in  the  proceeds  of  a  sale  of  the 
property  as  to  a  debt  not  involved  in  the 
fraudulent  conveyance,  and  incurred  before 
its  execution.  In  re  Hurst,  (N.  D.  W.  Va.) 
188  Fed.  707. 

BanhrupVe  fraud.  —  Creditors  in  bank- 
ruptcy proceedings  may  invoke  the  principle 
that  money  procured  by  fraud  may  be  recov- 
ered back,  by  proving  a  demand  for  money 
had  and  received  by  the  bankrupt  to  their 
use.  In  re  Arnold,  (E.  D.  Mo.  1904)  133  Fed. 
789,  13  Am.  Bankr.  Rep.  320. 

A  claim  for  commisaiona  and  expenses  in- 
enired  by  a  trustee  named  in  a  deed  of  trust, 
executed  by  the  bankrupt,  in  the  sale  of  cer- 
tain chattels  thereunder  prior  to  bankruptcy, 
is  not  such  a  claim  as  is  provable  under  sec- 
tion 63  of  the  Bankruptcy  Act.  In  re  Stand- 
ard Dairy,  etc.,  Co.,  (D.  C.  1908)  20  Am. 
Bankr.  Rep.  321. 

Claim  or  unregistered  foreign  corporation. 
—  Where  duebills  issued  by  a  bankrupt  cor- 
poration for  money  lent  to  it  by  a  foreign  cor- 
poration were  adjudged  invalid  in  the  hands 
of  an  assignee,  and  refused  allowance  against 
the  bankrupt  estate,  on  the  ground  that  in 
lending  the  money  the  foreign  corporation 
was  doing  business  in  the  state  without  hav- 
ing registered  as  required  by  the  state  law, 
it  was  held  that  such  corporation  could  not 
prove  the  same  indebtedness  as  a  claim 
against  the  estate  on  the  theory  that,  the  due- 
bills  being  void,  the  lender  was  entitled  to 
recover  on  an  implied  contract  as  for  money 
had  and  received ;  such  contracts  beinff  equally 
within  the  statute.  In  re  MontelTo  Brick 
Works,  (E.  D.  Pa.  1909)  174  Fed.  498,  23 
Am.  Bankr.  Rep.  375. 

Effect  of  ultra  vires  and  illegality.  —  Bonde 
issued  hy  a  corporation  which  are  ultra  vires 
and  void  under  the  law  of  the  state  are  not 
allowable  against  the  corporation's  estate  in 
bankruptcy.  In  re  Waterloo  Organ  Co.,  (C. 
C.  A.  2d  Cir.  1904)  134  Fed.  341,  13  Am. 
Bankr.  Rep.  466. 

Corporation's  agreement  to  pay  debts  of 
third  persons.  —  Where  a  corporation  gave 
its  promissory  note  to  a  bank  for  the  indebt- 
edness of  third  parties  for  which  it  was  in  no 
Way  responsible,  and  also  for  its  own  debt, 
it  was  held  that,  to  the  extent  of  the  amount 
of  the  debts  of  the  third  parties,  the  note  was 
invalid  in  the  hands  of  the  bank,  which  knew 
these  facts,  and  that  the  claim  of  the  bank 


against  the  estate  of  the  bankrupt  corpora- 
tion must  be  reduced  to  the  aipount  which 
the  corporation  owed  the  bank  when  the  note 
was  given,  and  the  interest  thereon.  Mapes 
V.  German  Bank,  (C.  C.  A.  8th  Cir.  1910) 
176  Fed.  89,  23  Am.  Bankr.  Rep.  713. 

So,  also,  it  has  been  held  that  renewal 
notes,  executed  by  a  corporation  to  a  bank, 
covering  notes  given  for  an  indebtedness  of 
another  corporation,  without  any  new  con- 
sideration, are  not  enforceable  in  bankruptcy, 
under  the  rule  that  a  corporation  has  no  au- 
thority to  pay  the  debts  of  a  third  person,  in 
the  absence  of  a  binding  obligation  arising 
from  an  agreement  to  assume  such  third 
party's  debts,  based  on  a  valuable  considera- 
tion. In  re  Stanford  Clothing  Co.,  (N.  D. 
Ala.  1911)  187  Fed.  172. 

A  corporation  has  no  power  to  purchase 
shares  of  its  own  stock,  where  the  trans€u:tion 
renders  it  insolvent,  and  in  consequence  oper- 
ates as  a  fraud  on  its  creditors;  and  notes 
given  by  it  in  such  case  for  a  part  of  the 
purchase  price  are  invalid,  and  cannot  be 
proved  against  its  estate  in  bankruptcy  by 
the  selling  stockholder.  In  re  S.  P.  Smith 
Lumber  Co.,  (N.  D.  Tex.  1904)  132  Fed.  618, 
13  Am.  Bankr.  Rep.  118. 

But  where  stock  had  been  issued  for  mer- 
chandise, the  value  of  such  consideration 
being  fairly  debatable,  and  the  corporation 
enjoyed,  used,  and  did  its  entire  corporate 
business  for  several  years  on  the  property  so 
conveyed  to  it,  and  where  such  property  can- 
not be  restored  or  the  contract  rescinded,  and 
where  no  person  was  in  any  way  induced  to 
act  or  was  misled  or  wronged  by  the  main- 
tenance of  that  status,  it  was  held  that  the 
corporation  had  no  such  right  against  the 
stockholder  as  would  prevent  him  from  par- 
ticipating in  the  distribution  of  the  estate  to 
the  amount  of  such  sums  as  were  rightfully 
due  to  him.  In  re  L.  M.  Alleman  Hardware 
Co.,  (C.  C.  A.  3d  Cir.  1910)  181  Fed.  810. 

But  if  the  claimant  does  not  require  the 
aid  of  the  tainted  transaction  in  order  to 
establish  his  claim,  it  may  be  proved.  In  re  T. 
H.  Bunch  Co.,  (E.  D.  Ark.  1910)  180  Fed.  519. 

Gambling  transactions.  —  Where  a  claim 
against  a  bankrupt's  estate  was  based  on  a 
note  given  by  her  in  a  marginal  gambling 
transaction,  it  was  held  that  the  defense  that 
it  waa  based  on  an  illegal  consideration  was 
available  to  her,  and  was,  therefore,  available 
to  her  trustee  in  bankruptcy.  In  re  Hill, 
(E.  D.  Pa.  1911)   187  Fed.  214. 

Claim  against  bucket  shop  owner.  —  Where 
a  customer  of  a  bankrupt  who  was  a  stock- 
broker filed  a  claim  for  a  balance  due  on  ac- 
count of  purchases  and  sales  of  stock,  for  the 
claimant's  account,  on  the  theory  that  the 
transactions  were  real  purchases  and  sales, 
but  the  evidence  showed  that  the  creditor 
knew  that  the  bankrupt  was  operating  a 
bucket  shop,  and  intended  no  real  purchase  or 
sale,  it  was  held  that  the  creditor  was  never- 
theless entitled  to  the  allowance  of  his  claim 
for  the  amount  of  cash  deposited  with  the 
bankrupt,  and  interest  thereon,  under  a  state 
statute  which  permitted  such  recovery  as 
against  the  broker.  Streeter  V.  Lowe,  (C.  C. 
A.  1st  Cir.  1911)  184  Fed.  263. 
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Coats  due  when  the  petition  wms  filed,  and 
which  were  then  a  fixed  liability,  are  provable. 
See  Aiken  v,  Haekins,  (1901)  6  Am.  Bankr. 
Rep.  46,  34  Misc.  505,  70  N.  Y.  S.  293. 

Costs  adjvdged  against  a  complainant 
after  his  adjudication  as  a  bankrupt,  in  a 
suit  brought  prior  to  such  adjudication,  do 
not  constitute  a  provable  debt  against  his 


estate,  under  section  63,  and  he  is  not  entitled 
to  be  protected  by  the  bankruptcy  court  from 
arrest  on  an  execution  therefor.  In  re  Mar- 
cus, (D.  C.  Mass.  1900)  104  Fed.  331,  5  Am. 
Bankr.  Rep.  19;  Aiken  v.  Haskins,  (1901)  6 
Am.  Bankr.  Rep.  46,  34  Misc.  505,  70  N.  T.  a 
298. 


(3)  IClaim  for  taxable  costs.']  founded  upon  a  claim  for  taxable  coats  in- 
curred  in  good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action 
to  recover  a  provable  debt;  [(1898)  30  Stat.  L.  563.] 

Costs  in  attachment  proceedingiB  depend 
usually,  as  provable  or  priority  claims,  on 
the  law  of  the  state,  and  have  been  considered 
under  section  646  (6),  infra,  p.  777. 


Costs  incnired  by  creditors  in  good  faith 
and  for  the  benefit  of  the  estate  are  usually 
entitled  to  priority  Of  payment,  and  have 
been  considered  under  section  645  (2),  infra^ 
p.  771. 


(4)   [Open  account  or  contract.]  founded  upcHi  an  open  account,  or  upon  a 
contract  express  or  implied;  and  [(1898)  30  Stat.  L.  563.] 


Contracts  and  open  accounts.  —  Claims 
founded  on  an  express  or  implied  contract, 
or  on  an  open  account,  and  which  were  a 
fixed  liability  at  the  commencement  of  the 
bankruptcy  proceedings,  are  provable  against 
the  debtor's  estate  therein  under  section 
63a  (4).  Crawford  t;.  Burke,  (1904)  195  U. 
S.  176,  25  S.  Ct.  9,  49  U.  S.  (L.  ed.)  147,  12 
Am.  Bankr.  Rep.  659,  reversing  (1903)  201 
111.  581,  66  N.  E.  833;  Tindle  v.  Birkett, 
(1907)  205  U.  S.  183,  27  S.  Ct.  493,  51  U.  S. 
(L.  ed.)  762,  18  Am.  Bankr.  Rep.  121,  o/- 
firming  (N.  Y.  1905)  16  Am.  Bankr.  Rep. 
179;  In  re  Bingham,  (D.  C.  Vt.  1899)  94 
Fed.  796,  2  Am.  Bankr.  Rep.  223;  Moch  v. 
Market  St.  Nat.  Bank,  (C.  C.  A.  3d  Cir.  1901) 
107  Fed.  897,  6  Am.  Bankr.  Rep.  12;  In  re 
Swift,  (C.  C.  A.  Ist  Cir.  1901)  112  Fed.  315, 
7  Am.  Bankr.  Rep.  374;  In  re  Stern,  (C.  C. 
A.  2d  Cir.  1902)  116  Fed.  604,  8  Am.  Bankr. 
Rep.  569;  McDonald  v.  Fefft-Weller  Co.,  (C. 

C.  A.  5th  Cir.  1904)  128  Fed.  381,  11  Am. 
Bankr.  Rep.  800;  In  re  Adams,  (D.  C.  R.  I. 
1904)  130  Fed.  788,  12  Am.  Bankr.  Rep.  367; 
In  re  Arnold,  (E.  D.  Mo.  1904)  133  Fed.  789, 
13  Am.  Bankr.  Rep.  320;  In  re  Ladue  Tate 
Mfg.  Co.,  (W.  D.  N.  Y.  1905)  135  Fed.  910,  14 
Am.  Bankr.  Rep.  235;  In  re  Pettingill,  (D.  C. 
Mass.  1905)  137  Fed.  143,  14  Am.  Bankr.  Rep. 
728;  In  re  New  York  Car  Wheel  Works,  (W. 

D.  N.  Y.  1906)  141  Fed.  430;  In  re  Smith, 
(D.  C.  R.  I.  1906)  146  Fed.  923,  17  Am. 
Bankr.  Rep.  112;  In  re  Edens  Co.,  (D.  C.  S. 

C.  1907)  151  Fed.  940,  18  Am.  Bankr.  Rep. 
643;  In  re  James  Bunlap  Carpet  Co.,  (E.  D. 
Fa.  1908)  163  Fed.  541,  20  Am.  Bankr.  Rep. 
882;  Matter  of  Buffalo  Mirror,  etc.,  Co.,  (W. 

D.  N.  Y.  1905)  16  Am.  Bankr.  Rep.  122;  In 
re  The  Copper  King,  (N.  D.  Cal.  1906)  16 
Am.  Bankr.  Rep.  150;  Robinson  r.  Fesant, 
(1873)  8  Nat  Bankr.  Reg.  426,  63  N.  Y. 
419. 


The  statute  recogniees  all  valid  contracts 
executed  prior  to  the  institution  of  bank- 
ruptcy proceedings;  and,  unless  impeached 
upon  the  ground  of  fraud  or  some  other  valid 
legal  ground,  courts  of  bankruptcy  will  up- 
hold and  enforce  them.    In  re  Ekiens  Co.,  (D. 

C.  8.  C.  1907)   161  Fed.  940,  18  Am.  Bankr. 
Rep.  643. 

The  contract  of  a  mercantile  agency  where- 
by it  agrees,  in  consideration  of  an  annual  fee, 
to  furnish  a  subscriber  with  certain  books  and 
reports,  is  provable  in  bankruptcy  for  tbe 
subscription  fee.  Matter  of  Buffalo  Mirror, 
etc.,  Co.,  (W.  D.  N.  Y.  1905)  15  Am.  Bankr. 
Rep.  122. 

A  good  faith  "representation  and  trar^ 
ranty  "  made  by  one  joint  purchaser  of  timber 
to  his  co-purchasers  as  an  inducement  to  the 
purchase,  as  to  the  quantity  of  lumber  whidi 
could  be  cut  from  such  timber,  is  not  within 
the  rules  as  to  ''warranties"  in  sak»  of 
property  or  insurance  contracts  to  the  extent 
of  implying  a  promise  to  reimburse  his  oo- 
purchasers  for  loss  on  accoimt  of  the  failure 
of  the  tract  to  cut  as  much  as  represented, 
so  as  to  create  a  liability  therefor  on  an 
implied  contract  provable  against  his  estate 
in  bankruptcy  under  section  63a  (4).  Switzer 
V.  Henking,  (C.  C.  A.  6th  Cir.  1908)  158  Fed. 
784,  19  Am.  Bankr.  Rep.  300. 

An  executory  contract  will  give  rise  to  a 
provable  claim.  In  re  Stem,  (2d  Cir.  1902) 
116  Fed.  604,  54  C.  C.  A.  60;  In  re  Click,  (S. 

D.  N.  Y.  1911)  184  Fed.  967. 

On  the  proof  of  a  claim  arising  from  an 
executory  contract,  the  measure  (»  damagei 
must  be  sought  in  the  contract  itself.  In  re 
Click,  (S.  D.  N.  Y.  1911)  184  Fed.  967. 

The  contract  must  he  valid  amd  hindimg: 
as  in  bankruptcy,  as  well  as  elsewhere,  con- 
tracts which  are  void  or  voidable  for  illegal- 
ity, ultra  vires,  or  other  causes,  cannot  sQC- 
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0688 fully  form  th«  basis  of  a  claim,  /n  re 
Talbot,  (D.  C.  Mass.  1901)  110  F«d.  924,  7 
Am.  Bankr.  Rep.  29;  In  re  £rvin,  (£.  D. 
Pa.  1902)  114  Fed.  596,  7  Am.  Bankr.  Rep. 
480;  In  re  S.  P.  Smith  Lumber  Co.,  (N.  D. 
Tex.  1904)  132  Fed.  618,  13  Am.  Bankr. 
Rep.  118;  In  re  Waterloo  Organ  Co.,  (C.  C. 
A.  2d  Cir.  1904)  134  Fed.  341,  13  Am.  Bankr. 
Rep.  466. 

Thus  a  contract  made  by  a  cotton  mill 
company  for  the  purchase  of  cotton  for  de- 
ferred delivery  at  different  times,  but  which 
also  contained  a  put  and  call  clause,  under 
which  the  parties  had  actually  settled  one 
loss  by  the  company  without  any  delivery, 
taken  in  connection  with  extrinsic  testimony 
tending  to  show  that  no  deliveries  were  in- 
tended by  the  parties,  was  held  to  be  a 
gambling  contract  which  the  corporation  had 
no  power  to  make  and  which  created  no  lia- 
bility provable  against  its  estate  in  bank- 
ruptcy.   In  re  iEtna  Cotton  Mills,  (D.  C.  S. 

C.  1909)  171  Fed.  994,  22  Am.  Bankr.  Rep. 
629. 

So,  also,  it  has  been  held  that  a  contract- 
ual obligation  which,  under  the  state  law, 
ceaaes  to  be  binding,  is  not  provable  in  bank- 
ruptcy. Kenyon  v,  Mulert,  (C.  C.  A.  3d 
Cir.  1911)    184  Fed.  825. 

Effect  of  hankrupi*8  fraud,  —  A  debtor  will 
not  be  allowed  to  secure  deposits  of  money 
by  false  and  fraudulent  representations  of 
material  facts,  and  afterwards  be  heard  to 
say  that  the  depositors  shall  not  recover  it 
on  the  ground  that  the  ultimate  use  to  be 
made  of  the  money  was  to  bet  on  horse  races; 
any  other  conclusion  would  permit  bank- 
rupts, after  successfully  swindling  the  com- 
munity, to  bid  defiance  to  their  creditors 
and  enjoy  the  fruits  of  their  inicmity  unre- 
strained. In  re  Arnold,  (E.  D.  Mo.  1904) 
133  Fed.  789,  13  Am.  Bankr.  Rep.  320. 

Rescinded  contract,  —  A  claim  by  the 
vendor  of  land  against  a  bankrupt  purchaser 
for  the  balance  of  the  price  due,  less  the 
value  of  the  land,  will  not  be  allowed,  where 
the  trustee  has  delivered  and  the  vendor  has 
accepted  a  quitclaim  deed  to  the  land,  the 
contract  of  sale  to  the  bankrupt  being  thereby 
virtually  reecinded.  In  re  Davis,  (W.  D. 
Pa.  1910)  179  Fed.  871. 

Renting  contracts.  —  Rent  due  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy 
constitutes  a  provable  claim  against  the  es- 
tate of  a  bankrupt  tenant;  but  rent  to  be- 
come due  cannot,  as  a  general  rule,  be  so 
S roved,  for  the  reason  that  it  was  not,  when 
ankruptcy  occurred,  a  fixed  liability.  In  re 
Jefferson,  (D.  C.  Ky.  1899)  93  Fed.  948;  In 
re  Ell9,  (D.  C.  Mass.  1900)  98  Fed.  967,  3 
Am.  Bankr.  Rep.  564;   In  re  Arnstein,    (S. 

D.  N.  Y.  1899)  101  Fed.  706;  In  re  Mah- 
ler, (E.  D.  Mich.  1900)  105  Fed.  428;  Atkins 
V.  Wilcox,  (5th  Cir.  1900)  105  Fed.  595.  44 
C.  C.  A.  628,  53  L.  ft.  A.  118;  Wilson  v.  Penn- 
sylvania Trust  Co.,  (C.  C.  A.  3d  Cir.  1902) 
114  Fed.  742,  8  Am.  Bankr.  Rep.  169;  In  re 
Mitchell,  (D.  C.  Del.  1902)  116  Fed.  87,  8 
Am.  Bankr.  Rep.  327;  In  re  Hays,  etc.,  Co., 
(W.  D.  Ky.  1902)  117  Fed.  879.  ,9  Am. 
Bankr.  Rep.  144;  Watson  v.  Merrill,  (8th 
Cir.  1905)   186  Fed.  362,  69  C.  C.  A.  185,  69 


L.  R.  A.  719;  In  re  Win  field  Mfg.  Co.,  (E. 
D.  Pa.  1905)  137  Fed.  984,  15  Am.  Bankr. 
Rep.  24;  In  re  Rubel,  (E.  D.  Wis.  1908)  166 
Fed.  131;  In  re  Inman,  (N.  D.  6a.  1909) 
171  Fed,  185;  In  re  Roth,  (S.  D.  N.  Y.  1909) 
174  Fed.  *64,  22  Am.  Bankr.  Rep.  504;  In  re 
Roth,  (C.  C.  A.  2d  Cir.  1910)  181  Fed.  667; 
In  re  Collingnon,  (N.  D.  N.  Y.  1900)  4  Am. 
Bankr.  Rep.  250;  In  re  Curtis,  (1902)  9 
Am.  Bankr.  Rep.  286,  109  La.  171,  33  So.  125. 
See  also  the  cases  cited  under  sections  64& 
(5)-  and  67<f,  as  to  the  right  of  a  landlord 
to  a  lien  or  preferential  payment  under  the 
law  of  the  state. 

A  landlord  having  a  lien  or  charge  for  the 
rent  due  him  on  the  property  of  his  tenant 
at  the  time  of  the  latter's  bankruptcy,  but 
the  amount  of  which  was  adjudicated,  in 
order  ^to  ^jreserve  his  right  to  priority  must 
establish  his  claim  by  proof  under  the  Bank- 
ruptcy Act,  the  same  as  other  creditors.  In 
re  Hayward,  (E.  D.  Pa.  1904)  130  Fed.  720, 
12  Am.  Bankr.  Rep.  264. 

Taxes  and  insxjtrance  premiums  which  a 
bankrupt  covenanted  to  pay  as  a  part  of  his 
rent,  but  which  at  the  time  of  the  bank- 
ruptcy were  not  due,  nor  the  amount  then 
capable  of  ascertainment,  are  not  provable. 
In  re  Pittsburg  Drug  Co.,  (W.  D.  Pa.  1908) 
164  Fed.  482,  20  Am.  Bankr.  Rep.  227. 

Damages  for  the  breach  of  a  contract  of 
the  bankrupt  to  pay  rents  at  times  subse- 
quent to  the  filing  of  the  petition  in  bank- 
ruptcy do  not  constitute  a  provable  claim, 
for  the  same  reason  that  the  claim  for  the 
rents  is  not  provable.  Watson  v.  Merrill, 
(C.  C.  A.  8th  Cir.  1905)  136  Fed.  359,  14 
Am.  Bankr.  Rep.  454.  See  also  In  re  Shaf- 
fer, (D.  O.  Mass.  1903)  124  Fed.  Ill,  10 
Am.  Bankr.  Rep.  633. 

But  see  In  re  Caloris  Mfg.  Co.,  (E.  D.  Pa. 
1910)  179  Fed.  722  {disapproving  In  re 
Roth,  (S.  D.  N.  Y.  1909)  174  Fed.  64), 
wherein  it  was  held  that  rent  accruing  sub- 
sequently to  the  filing  of  the  petition  in 
bankruptcy  was  provable  when  liquidated  as 
provided  in  section  636. 

Lease  providing  for  rent  to  become  due.  — 
Where  a  lease  provides  that  on  default  in 
the  payment  of  any  rent,  the  rent  for  the 
entire  term  should  at  once  become  due  and 
payable,  it  has  been  held  that,  on  the  bank- 
ruptcy of  the  lessee  while  so  in  default,  the 
rent  for  the  term,  so  far  as  definitely  fixed 
by  the  lease,  is  a  "  fixed  liability  absolutely 
owing."  In  re  Pittsburg  Drug  Co.,  (W.  D. 
Pa.  1908)  164  Fed.  482,  20  Am.  Bankr.  Rep. 
227.  See  also  Martin  v.  Orgain,  (C.  C.  A. 
5th  Cir.  1909)  174  Fed.  772,  23  Am.  Bankr. 
Rep.  464. 

Breach  of  contract.  —  A  claim  for  damages 
resulting  from  the  breach  of  a  contractual 
obligation  by  the  bankrupt  is,  under  section 
63a  (4),  provable  against  his  estate.  In  re 
Manhattan  Ice  Co.,  (S.  D.  N.  Y.  1901)  114 
Fed.  400,  7  Am.  Bankr.  Rep.  408,  affirmed 
(C.  C.  A.  2d  Cir.  1902)  116  Fed.  604,  8  Am. 
Bankr.  Rep.  569;  In  re  Stoever,  (E.  D.  Pa. 
1904)  127  Fed.  894,  11  Am.  Bankr.  Rep.  346; 
In  re  Frederick  L.  Grant  Shoe  Co.,  (O.  C.  A. 
2d  Cir.  1904)  130  Fed.  881,  12  Am.  Bankr. 
Rep.    349;    In  re   Pettingill,    (D.   C.   Mass. 
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1006)  137  Fed.  143;  In  re  Sazton  Furnace 
Co.,  (E.  D.  Pa.  1905)  142  Fed.  293,  15  Am. 
Bankr.  Rep.  445;  In  re  Imperial  Brewing 
Ck>.,  (W.  D.  Mo.  1906)  143  Fed.  579,  16  Am. 
Bankr.  Rep.  110;  In  re  Spittler,  (D.  C.  Conn. 
1907)  151  Fed.  942,  18  Am.  Bankr.  Rep.  425; 
In  re  National  Wire  Corp.,  (D.  C.  Conn. 
1909)  166  Fed.  631,  22  Am.  Bankr.  Rep.  186. 

InMHiy  to  perform.  —  Where  a  company 
which  waa  furnishing  its  customers  ice  at  ao 
much  per  ton,  payable  weekly,  under  con- 
tracts covering  a  period  of  several  years, 
broke  such  contracts,  and  became  unable  to 
continue  them  in  the  future,  it  was  held  that 
the  claims  of  the  customers  for  damages  sus- 
tained by  reason  of  the  company's  inability 
to  fulfil  the  executory  portions  of  the  con- 
tracts were  '*  provable  claims "  in  involun- 
tary bankruptcy  proceedings  against  the  com- 
pany. In  re  Stern,  (C.  C.  A.  2d  Cir.  1902) 
116  Fed.  604,  8  Am.  Bankr.  Rep.  569. 

Repudiation  of  contract  of  sale.  —  Where 
a  bankrupt  became  insolvent  and  repudiated 
a  contract  which  it  had  entered  into  for  the 
purchase  of  machinery,  it  was  held  that  the 
seller  was  entitled  to  prove  its  claim  against 
the  bankrupt  estate  for  the  profit  which  it 
would  have  made  on  the  sale,  where  such 
profit  can  be  shown  with  reasonable  cer- 
tainty. In  re  Saxton  Furnace  Cb.,  (E.  D. 
Pa.  1905)  142  Fed.  293,  15  Am.  Bankr.  Rep. 
445. 

Damage  accruing  in  future.  —  Where  cer- 
tain claims  for  breaches  of  contract  were  un- 
disputed, it  was  held  that  the  mere  fact  that 
the  damages  therefrom  were  to  accrue  in  the 
future    did    not    prevent    them    from    being 

grovable.  In  re  Frederick  L.  Grant  Shoe 
b.,  (C.  C.  A.  2d  Cir.  1904)  130  Fed.  881,  12 
Am.  Bankr.  Rep.  349,  folloiDing  In  re  Stem, 
(2d  Cir.  1902)  116  Fed.  604,  54  C.  C.  A.  60. 
In  In  re  Manhattan  Ice  Co.,  (S.  D.  N.  Y. 
1901)  114  Fed.  399,  7  Am.  Bankr.  Rep.  408, 
affirmed  (C.  C.  A.  2d  Cir.  1902)  116  Fed. 
604,  8  Am.  Bankr.  Rep.  569,  it  appears  that 
an  ice  company  agreed  to  deliver  ice  to  the 
petitioning  creditors  in  bankruptcy  for  speci- 
fied terms,  and  at  a  specified  price,  and  after- 
wards broke  the  agreement^  and  it  was  held 
that  the  loss  for  the  entire  term  was  prov- 
able, and  not  merely  the  current  damages. 

Time  of  performance  in  future.  —  Where  a 
bankrupt  shortly  prior  to  his  bankruptcy 
gave  notice  to  the  other  party  to  an  executory 
contract  that  he  would  be  unable  to  perform 
on  his  part  because  of  his  financial  condi- 
tion, such  other  party  may  treat  the  contract 
as  broken,  although  the  time  for  performance 
has  not  arrived,  and  prove  his  claim  for 
damages  for  the  breach  against  the  estate  in 
bankruptcy  under  section  63a  (4).  In  re 
Spittler,  (D.  C.  Conn.  1907)  151  Fed..  942, 
18  Am.  Bankr.  Rep.  425.  See  also  Phenix 
Nat.  Bank  p.  Waterbury,  (1908)  20  Am. 
Bankr.  Rep.  140,  123  App.  Div.  453,  108  N. 
Y.  S.  391. 

Breach  occasioned  by  bankruptcy.  —  It  has 
been  quite  generally  held  that  the  bankruptcy 
of  one  of  the  contracting  parties  is,  in  itself, 
a  sufficient  breach  of  the  contract  to  support 
a  claim  against  the  estate  of  the  party  who 
has  been   declared  bankrupt.     In  re  Silver- 


man, (W.  D.  Mo.  1899)  101  Fed.  219,  4  Am. 
Bankr.  Rep.  83;  In  re  Swift,  (C.  C.  A.  Ist 
Cir.  1901)  112  Fed.  315,  7  Am.  Bankr.  Rep. 
374;  In  re  Manhattan  Toe  Co.,  (S.  D.  N.  Y. 
1901)  114  Fed.  399,  7  Am.  Bankr.  Rep.  408, 
affirmed  (C.  C.  A.  2d  Cir.  1902)  116  Fed. 
604,  8  Am.  Bankr.  Rep.  569;  In  re  Frederick 
L.  Grant  Shoe  Co.,  (C.  C.  A.  2d  Cir.  1904) 
130  Fed.  881,  12  Am.  Bankr.  Rep.  349, 
affirming  (W.  D.  N.  Y.  1903)  125  Fed.  576, 
11  Am.  Bankr.  Rep.  48;  In  re  Pettingill,  (D. 
C.  Mass.  1905)  137  Fed.  143,  14  Am.  Bankr. 
Rep.  728;  In  re  Neff,  (C.  C.  A.  6th  Cir.  1907) 
157  Fed.  57,  19  Am.  Bankr.  Rep.  23. 

Equivalent  of  refusal  to  perform^  —  It  is 
not  essential  to  the  right  to  prove  a  daim 
against  the  estate  of  a  bankrupt  that  it 
should  have  existed  prior  to  the  bankruptcy; 
but  where  the  filing  of  the  petition  in  bank- 
ruptcy itself  operates  as  a  breach  of  an  ex- 
ecutory contract,  because  equivalent  to  a  re- 
fusal to  perform,  the  other  party  may  prove 
his  claim  for  damages  as  one  existing  at  the 
time  of  the  filing  of  the  petition.  In  re 
Swift,  (C.  C.  A.  1st  Cir.  1901)  112  Fed.  315, 
7  Am.  Bankr.  Rep.  374. 

Equivalent  of  disenahlement  and  repudia- 
tion.—  If  a  bankrupt,  at  the  time  of  bank- 
ruptcy, by  disenabling  himself  from  performing 
a  particular  contract,  and  by  repudiating  its 
obligation,  could  give  the  other  party  the 
right  to  maintain  at  once  a  suit  in  which 
damages  could  be  assessed  at  law  or  in 
equity,  then  such  party  may  prove  as  a  cred- 
itor in  bankruptcy,  on  the  ground  that  bank- 
ruptcy is  the  Muivalent  of  disenahlement  and 
repudiation.  In  re  Pettingill,  (D.  C.  Mass. 
1905)  137  Fed.  143,  14  Am.  Bankr.  Rep. 
728. 

Thus  where  a  bankrupt,  prior  to  the  ap- 
pointment of  receivers,  had  put  the  claimant 
to  considerable  trouble  concerning  a  contract 
for  the  sale  of  wire,  and  the  receivers  and 
the  bankruptcy  adjudication  accomplished  a 
complete  breach  of  the  contract,  it  was  held 
that  the  claimant  was  entitled  to  the  allow- 
ance of  an  award  of  damages  therefor  in  the 
bankruptcy  proceedings.  In  re  National 
Wire  (Dorp.,  (D.  C.  Conn.  1909)  166  Fed. 
631,  22  Am.  Bankr.  Rep.  186. 

So,  also,  it  has  been  held  that  bankruptcv 
is  such  a  breach  of  contract  to  purchase  stock 
at  a  stated  price  and  time,  which  time  is 
subsequent  to  bankruptcy,  that  a  claim  for 
damages  for  the  breach  is  a  provable  debt 
In  re  Pettingill,  (D.  C.  Mass.  1905)  137  Fed. 
143,  14  Am.  Banki;.  Rep.  728;  In  re  Neff,  (C. 
C.  A.  6th  Cir.  1907)  157  Fed.  57,  19  Am. 
Bankr.  Rep.  23.  See  also  In  re  Swift,  (Ist 
Cir.  1901)   112  Fed.  315,  50  C.  C.  A.  264. 

Where  a  corporation  which,  as  part  con- 
sideration for  an  exclusive  license  to  manu- 
facture under  a  patent,  had  contracted  to 
pay  the  patentee,  a  bonus  or  royalty  on  the 
patented  articles  sold,  with  a  guaranty  of  s 
minimum  number  during  the  year,  became 
bankrupt  before  the  end  of  the  year,  it  was 
held  that  the  patentee  was  entitled  to  prove 
a  claim  for  the  amount  of  royalty  which  had 
accrued  up  to  the  time  of  the  bankruptcy  at 
the  minimum  rate,  irrespective  of  the  num- 
ber   of   articles    actually   sold.     In  re  Dr. 
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Voorheea  Awning  Hood  Co.,  (M.  D.  Fa.  1911) 
187  Fed.  611. 

But  where  the  contracting  parties  cannot 
be  placed  in  9ia,iu  quo,  one  who  has  de- 
faulted in  the  performance  thereof  cannot 
rescind  the  contract  and  recover  against  the 
other's  estate  in  bankruptcy.  In  re  Morgan- 
town  Tin  Plate  Co.,  (N.  D.  W.  Va.  1911)  184 
Fed.  109. 

Performance  rendered  impoesihle,  —  In  In 
re  Swift,  (1st  Cir.  1901)  112  Fed.  316,  60  C. 
C.  A.  264,  it  was  held  that  bankruptcy  made 
it  impossible  to  fulfil  an  agreement  to  de- 
liver stock,  for  the  reason  that  it  took  the 
stock  from  the  bankrupt  and  vested  it,  with 
all  his  property,  in  his  trustee. 

Injured  party  may  prove  or  not  at  hie 
election.  —  In  the  case  of  a  contract  of  sale 
to  be  consummated  at  a  future  date  when  the 
vendee  files  a  petition  in  bankruptcy  prior 
to  that  date,  the  vendor  at  his  election  may 
treat  the  contract  as  broken  by  anticipation 
and  assert  and  prove  his  claim  in  bank- 
ruptcy for  the  damages  for  the  breach,  or 
may  ignore  the  repudiation  and  wait  for  the 
date  &ed  for  the  consummation  of  the  sale, 
tender  the  goods,  and  sue  for  the  purchase 
price.  In  the  latter  case  the  claim  is  not 
discharged  by  a  prior  adjudication  in  bank- 
ruptcy. Pheniz  Nat.  Bank  v.  Waterbury, 
(1908)  20  Am.  Bankr.  Rep.  140,  123  App. 
Div.  453,  108  N.  Y.  S.  391.  See  also  In  re 
Spittler,  (D.  C.  Conn.  1907)  151  Fed.  942, 
18  Am.  Bankr.  Rep.  425. 

Necessity  of  present  claim  for  damages. — 
But  an  adjudication  of  bankruptcy  in  an  in- 
voluntary proceeding  against  a  corporation 
is  not  of  itself  a  repuaiation  by  the  bank- 
rupt of  an  executory  contract  by  which  it 
agreed  to  take  and  pay  for  a  certain  quantity 
of  a  product  to  be  grown  and  delivered  by 
the  seller  in  each  of  a  number  of  future 
years;  nor  is  it  the  equivalent  of  a  perma- 
nent disenablement  to  perform  the  contract, 
so  as  to  give  the  seller  a  present  claim  for 
damages  for  breach,  which  may  be  liquidated 
and  proved  as  a  debt  of  the  estate,  where  the 
time  for  performance  has  not  arrived  and 
there  has  not  in  fact  been  any  tender  of 
performance  on  the  one  part  nor  refusal  nor 
repudiation  on  the  other.  In  re  Imperial 
Brewing  Co.,  (W.  D.  Mo.  1906)  143  Fed.  579, 
16  Am.  Bankr.  Rep.  110;  and  see  to  the  same 
effect  Watson  v.  Merrill,  (8th  Cir.  1905)  136 
Fed.  363,  69  C.  C.  A.  185. 

Nor  can  damages  be  recovered  by  the  seller 
for  the  buyer's  alleged  breach  of  an  executory 
contract  of  sale,  resulting  solely  from  the 
buyer's  involuntary  bankruptcy.  In  re  In- 
man,  (N.  D.  Oa.  1910)  175  Fed.  312,  23  Am. 
Bankr.  Ren.  566. 

CUdma  for  tort.  —  Causes  of  action  arising 
em  delicto  may  be  proved  in  bankruptcy  pro- 
ceedings in  all  instances  where  a  contractual 
relationship  existed  between  the  parties,  and 
the  tort  results  from  a  breach  of  such  con- 
tract; and,  in  like  manner,  a  tortious  cause 
of  action  is  provable  where  the  wrong  is  of 
such  a  nature  as  to  permit  the  waiver  there- 
of, and  a  recovery  in  an  action  sounding  in 
assumpsit  on  an  implied  contract,  and  this 
rule  permits  proof  of  those  claims  where,  on 


waiver  of  the  tort  involved,  the  law  raises  an 
implied  contract  upon  which  a  recovery  is 
based.  Crawford  v.  Burke,  (1904)  195  U.  S. 
176,  25  S.  Ct.  9,  49  U.  S.  (L.  ed.)  147,  12  Am. 
Bankr.  Rep.  659,  rewrsing  (1903)  201  111. 
581,  66  N.  £.  833;  Tindle  v.  Birkett,  (1907) 
205  U.  S.  183,  27  S.  Ct.  493,  51  U.  S.  (L.  ed.) 
762,  18  Am.  Bankr.  Rep.  121;  Frederic  L. 
Grant  Shoe  Co.  r.  W.  M.  Laird  Co.,  (1909) 
212  U.  S.  445,  29  S.  Ct.  332,  53  U.  S.  (L. 
ed.)  591,  21  Am.  Bankr.  Rep.  484;  In  re 
Lewensohn,  (S.  D.  N.  Y.  1900)  99  Fed.  73; 
In  re  Brinckmann,  (D.  C.  Ind.  1900)  103 
Fed.  65,  4  Am.  Bankr.  Rep.  551;  In  re 
Hirschman,  (D.  C.  Utah  1900)  104  Fed.  69, 
4  Am.  Bankr.  Rep.  715;  In  re  Filer,  (S.  D. 
N.  Y.  1901)  125  Fed.  261,  5  Am.  Bankr. 
Rep.  835,  affirming  5  Am.  Bankr.  Rep.  582; 
Mackel  v.  Rochester,  (D.  C.  Mont.  1905)  136 
Fed.  904,  14  Am.  Bankr.  Rep.  431;  Barrett 
V.  Prince,  (C.  C.  A.  7th  Cir.  1906)  143  Fed. 
302,  16  Am.  Bankr.  Rep.  64;  Standard 
Varnish  Works  v.  Haydock,  (C.  C.  A.  6th 
Cir.  1906)  143  Fed.  318,  16  Am.  Bankr.  Rep. 
287;  Brown  v.  United  Button  Co.,  (C.  C. 
A.  3d  Cir.  1906)  149  Fed.  48,  17  Am.  Bankr. 
Rep.  565;.  Clingman  r.  Miller,  (C.  C.  A.  8th 
Cir.  1908)  160  Fed.  326,  20  Am.  Bankr.  Rep. 
360;  In  re  Southern  Steel  Co.,  (N.  D.  Ala. 
1910)  183  Fed.  498;  In  re  Coe,  (C.  C.  A.  2d 
Cir.  1910)  183  Fed.  745;  Clarke  v.  Rogers, 
(C.  C.  A.  lat  Cir.  1910)  185  Fed.  518;  Bum- 
ham  V.  Pidcock,  (1901)  5  Am.  Bankr.  Rep. 
690,  68  App.  Div.  273,  68  N.  Y.  S.  1007,  af- 
firming (1900)  6  Am.  Bankr.  Rep.  42. 

Form  of  action  immaterial.  —  If  a  debt 
originates  or  is  ''founded  upon  an  open  ac- 
count, or  upon  a  contract  express  or  implied," 
it  is  provable  against  the  bankrupt's  estate, 
though  the  creditor  may  elect  to  bring  his 
action  in  trover  as  for  a  fraudulent  conver- 
sion, instead  of  in  assumpsit  for  a  balance  due 
upon  an  open  account.  Crawford  v.  Burke, 
(1904)  195  U.  S.  176,  26  S.  Ct.  9,  49  U.  S. 
(L.  ed.)  147,  12  Am.  Bankr.  Rep.  659,  revers- 
ing (1903)  201  111.  681,  66  N.  E.  833. 

A  claim  hased  on  a  tort  as  knovm  at  oom» 
mon  law  is  undoubtedly  provable  whenever  it 
may  be  resolved  into  an  implied  contract. 
For  example,  it  is  a  settled  rule  that  where 
a  tortfeasor  by  conversion  of  personal  prop- 
erty has  sold  the  property  converted,  and  re- 
ceived cash  therefor,  the  true  owner  may  sue 
him  for  money  had  and  received  as  on  an 
implied  contract.  Clarke  v.  Rogers,  (C.  C.  A. 
1st  Cir.  1910)  183  Fed.  618. 

Bankruptcy  courts  allow  proof  of  debts 
founded  upon  "  a  contract  express  or  im- 
plied." a  construction  sufficiently  broad  to 
include  a  quasi  contract  arising  upon  a  con- 
version where  the  tort  has  been  waived. 
Reynolds  v.  New  York  Trust  Co.,  (C.  C.  A. 
Ist  Cir.  1911)   188  Fed.  611. 

Right  of  independent  action  for  tort  imma- 
terial.—  A  claim  on  a  warranty,  as  such,  is 
necessarily  a  claim  arising  out  of  a  contract, 
and  is  provable  in  bankruptcy  even  if,  in 
case  of  actual  fraud,  there  might  be  an  inde- 
pendent claim  purely  in  tort.  Frederie  L. 
Grant  Shoe  Co.  v.  W.  M.  Laird  Co.,  (1909) 
212  U.  S.  446,  29  S.  Ct.  332,  63  U.  S.  (L.  ed.) 
591,  21  Am.  Bankr.  Rep.  484.    See  also  In  re 
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Coe,  (S.  D.  N.  Y.  1909)  169  Fed.  1002,  22  Am. 
Bankr.  Rep.  384. 

A.  claim  arising  out  of  a  oonveraion  by 
stockbrokers  of  shares  purchased  and  held  by 
them  on  a  customer's  account,  charging  him 
with  commission  and  interest,  and  crediting 
him  with  amounts  received  as  margins,  is 
provable  under  section  63a,  as  a  debt "  founded 
upon  an  open  account,  or  upon  a  contract 
express  or  implied."  Crawford  v.  Burke, 
(1904)  196  U.  S.  176,  26  S.  Ct.  9,  49  U.  S. 
(L.  ed.)   147,  12  Am.  Bankr.  Rep.  669. 

Conversion  by  partnership,  —  The  rule 
which  permits  the  owner  of  property  con- 
verted to  waive  the  tort  and  recover  the  value 
of  the  property  as  on  an  implied  contract  is 
based  on  the  ground  that  defendant's  estate 
has  been  im justly  enriched  by  the  conversion ; 
and  where  it  was  by  a  partnership,  and  inured 
to  the  benefit  of  the  firm  estate,  whatever  im- 
plied contract  arises  is  that  of  the  firm,  and 
not  of  an  individual  partner,  and  the  owner 
of  the  property,  after  having  proved  his 
claim  against  the  partnership  estate  as  one  of 
contract,  is  not  entitled  to  prove  it  against 
the  individual  estate  of  a  partner,  which 
would  have  the  effect  of  giving  them  an  ad- 
vantage over  creditors  having  express  con- 
tracts with  the  firm.  Reynolds  v.  New  York 
Trust  Co.,  (C.  C.  A.  1st  Cir.  1911)  188  Fed. 
611. 

Claimant  cannot  split  demand,  —  Where  a 
creditor  filed  a  claim  with  the  trustee  for 
goods  sold  and  delivered  under  a  contract,  but 
not  for  the  value  of  goods  obtained  by  fraud, 
it  was  held  that  he  thereby  elected  to  affirm 
the  contract,  and  that  he  could  not  subse- 
quently split  his  demand  so  as,  at  the  same 
time,  to  file  a  claim  for  a  return  of  a  part  of 
the  goods  sold  which  remained  in  the  bank- 
rupt's possession  at  the  time  of  the  filing  of 
his  petition.  In  re  Hildebrant,  (N.  D.  N.  Y. 
1903)  120  Fed.  992,  10  Am.  Bankr.  Rep.  184. 
See  also  Silvey  v.  Tift,  (1905)  17  Am.  Bankr. 
Rep.  9,  123  Ga.  804,  51  S.  E.  748. 

Mere  torts  not  provable.  —  Where,  how- 
ever, a  claim  arising  ew  delicto  does  not  in- 
volve a  breach  of  contract,  but  is  a  mere  tort 
which  may  be  waived  so  as  to  recover  on  an 
asstmipsit,  it  is  not  provable  in  bankruptcy 
proceedings.  In  re  Hirschman,  (D.  C.  Utah 
1900)  104  Fed.  69,  4  Am.  Bankr.  Rep.  715; 
In  re  New  York  Tunnel  Co.,    (C.  C.  A.  2d 


Cir.  1906)  159  Fed.  688,  20  Am.  Bankr.  Rep. 
26;  In  re  Southern  Steel  Co.,  (N.  D.  Ala. 
1910)  183  Fed.  498;  Clarke  v.  Rogera,  (C.  C. 
A.  1st  Cir.  1910)  183  Fed.  518;  In  re  Fried- 
man, (£.  D.  Wis.  1908)  21  Am.  Bankr.  Rep. 
213.  And  see  the  cases  cited  under  subdivi* 
sion  b  of  this  section,  in/ra,  p.  765. 

A  statutory  penalty  for  cutting  frees  cannot 
be  said  to  be  the  measure  of  the  implied  con- 
tract, and,  for  that  reason,  is  not  within  the 
class  of  claims  arising  out  of  torts  that  art- 
provable,  but  the  actual  value  of  the  trees 
converted  would  constitute  a  provable  claim. 
In  re  Southern  Steel  Co.,  (N.  D.  Ala.  1910) 
183  Fed.  498. 

Contingent  cUima.  —  The  claim  urged  un- 
der a  contract,  express  or  implied,  must  have 
resulted  in  a  fixed  liability  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy;  a  claim 
depending  on  a  contingency  is  not  provable. 
Dunbar  t\  Dunbar,  (1903)  190  U.  S.  340,  23 
S.  Ct.  757,  47  U.  S.  (L.  ed.)  1084,  10  Am. 
Bankr.  Rep.  146;  In  re  Ells,  (D.  C.  Mass. 
1900)  98  Fed.  067,  3  Am.  Bankr.  Rep.  564; 
In  re  Arnstein,  (S.  D.  N.  Y.  1899)  101  Fed. 
706,  4  Am.  Bankr.  Rep.  246;  In  re  Mahler, 
(E.  D.  Mich.  1900)  105  Fed.  428,  5  Am. 
Bankr.  Rep.  457 ;  In  re  Shaffer,  ( D.  C.  Mass. 
1903)  124  Fed.  Ill,  10  Am.  Bankr.  Rep.  633; 
Watson  V,  Merrill,  (C.  C.  A.  8th  Cir.  1905) 
136  Fed.  359,  14  Am.  Bankr.  Rep.  453 :  In  re 
Ellis,  (C.  C.  A.  6th  Cir.  1906)  143  Fed.  103, 
16  Am.  Bankr.  Rep.  221;  In  re  laiperial 
Brewing  Co.,  (W.  D.  Mo.  1906)  143  Fed.  679, 
16  Am.  Bankr.  Rep.  110;  In  re  Pittsburg 
Drug  Co.,  (W.  D.  Pa.  1908)  164  Fed.  482,  20 
Am.  Bankr.  Rep.  227;  In  re  CoUignon,  (N. 
D.  N.  Y.  1900)  4  Am.  Bankr.  Rep.  250;  Clem- 
mons  V,  Brinn,  (N.  Y.  1901)  7  Am.  Bankr. 
Rep.  714;  Evans  v,  Lincoln  Co.,  (1903)  10 
Am.  Bankr.  Rep.  401,  204  Pa.  St.  448,  54  Aa 
321. 

But  a  contractual  liability  of  a  bankrupt, 
\  which  was  contingent  at  the  time  the  peti- 
tion was  filed,  but  became  definite  and  capable 
of  liquidation  within  the  year  allowed  for 
making  proof,  is  provable  against  the  estate. 
In  re  James  Dunlap  Carpet  Co.,  (E.  D.  Pa. 
1908)  163  Fed.  541,  20  Am.  Bankr.  Rep.  882, 
following  Moch  v.  Market  St.  Nat.  Bank,  (3d 
Cir.  1901)  107  Fed.  897,  47  C.  C.  A.  49.  And 
see  also  the  cases  cited  under  subdivision  h 
of  this  section,  infra,  p.  765. 


(5)  \_Judgnient  after  fHirucj  of.  petition.']  founded  upon  provable  debts  re- 
duced to  judgments  after  the  filing  of  the  petition  and  before  the  consideration 
of  the  bankrupt's  application  for  a  discharge,  less  costs  incurred  and  interests 
accrued  after  the  filing  of  the  petition  and  up  to  the  time  of  the  entrv  of  such 
judgments.  [(1898)  30  Stat  L,  668,] 

Judgments  recovered  after  adjndication. — 
Where  a  creditor  holding  a  valid  and  prov- 
able debt  a^inst  a  bankrupt  at  the  date  of 
the  adjudication,  thereafter,  and  before  the 
bankrupt's  discharge,  recovers  judgment 
thereon  against  the  bankrupt's  estate,  such 
judgment,  less  costs  incurred  and  interest  ac- 
crued after  the  filing  of  the  petition  and  up 
to  the  time  of  the  entry  thereof,  may  be 
proved  in  the  bankruptcy  proceedinjrs  under 


section  63a  (5).     In  re  McBryde,  (E.  D.  N. 

C.  1899)  99  Fed.  686,  3  Am.  Bankr.  Rep.  729: 
Tn  re  Fife.  (W.  D.  Pa.  1901)  109  Fed.  880,  6 
Am.  Bankr.  Rep.  258;  In  re  James  Dnnlap 
Carpet  Co.,  (E.  D.  Pa.  1908)  163  Fed.  641. 
20  Am.  Bankr.  Rep.  882,  following  Moch  r. 
Market  St.  Nat.  Bank.  (3d  Cir.  1901)  107 
Fed.  897,  47  C.  C.  A.  49;  In  re  Kranich,  (E. 

D.  Pa.  1910)  182  Fed.  849;  In  re  Pinkel,  (N. 
D.  N.  Y.  1899)  I  Am.  Bankr.  Rep.  333. 
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Effect  of  judgment  after  bankruptcy. — 
The  reduction  of  a  claim  to  judgment  after 
bankruptcy  establishes  the  claim  and  stops 
the  running  of  the  statute  of  limitations,  but 
it  will  not  give  the  creditor  a  lien  or  priority 
nor  entitle  him  to  levy  on  the  bankrupt's 
property.  In  re  McBryde,  (E.  D.  N.  C.  1899) 
99  Fed.  686,  3  Am.  Bankr.  Rep.  729. 

In  an  action  for  breach  of  promise  of  nur- 
riage  a  judgment,  recovered  after  the  filing 
of  the  petition  in  bankruptcy  and  before  the 
bankrupt  applied  for  discharge,  is  provable 
under  section  636.     In  re  Fi&,   (W.  D.  Pa. 


1901)     109    Fed.    886,    6    Am.    Bankr.    Rep. 
258. 

An  action  under  an  employer's  liability 
Act  to  recover  damages  for  a  personal  injury 
alleged  to  have  been  caused  by  the  master's 
negligence  is  one  sounding  in  tort,  and  not 
one  based  upon  the  contract  of  employment; 
and  a  judgment  recovered  in  such  an  action, 
brought  after  the  defendant  had  been  ad- 
judged a  bankrupt,  is  not  provable  against 
the  estate.  In  re  Crescent  Lumber  Co.,  (S. 
D.  Ala.  1907)  164  Fed.  724,  19  Am.  Bankr. 
Rep.  112. 


b  {^Unliquidated  claim8.'\  Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  tke  court,  be  liquidated  in  such  manner  as  it  shall 
direct,  and  may  thereafter  be  proved  and  allowed  against  his  estate.  \_(189Sf) 
SO  Stat.  L.  66S.'\ 


Claims  capable  of  liquidation  and  proof.— 
Under  section  636  any  unliquidated  claim 
which  at  the  time  of  the  fllinff  of  the  peti- 
tion in  bankruptcy  was  provable  as  within 
the  enumeration  of  provable  claims  set  out 
in  section  63a  in  its  several  subdivisions  may 
be  liquidated  and  proved  against  the  bank- 
rupt estate.  But  unliquidated  claims  which 
are  not  provable  debts  under  section  63a 
cannot  be  liquidated  or  proved  under  section 
636.  Dunbar  v.  Dunbar,  (1903)  190  U.  S. 
340,  23  S.  Ct.  757,  47  U.  S.  (L.  ed.)  1084,  10 
Am.  Bankr.  Rep.  139;  In  re  Hirschman,  (D. 
C.  Utah  1900)  104  Fed.  69,  4  Am.  Bankr. 
Rep.  715;  In  re  Marcus,  (C.  C.  A.  1st  Cir. 
1901)  105  Fed.  907,  5  Am.  Bankr.  Rep.  366; 
In  re  Yates,  (N.  D.  Cal.  1902)  114  Fed.  366, 
8  Am.  Bankr.  Rep.  69;  In  re  United  Button 
Co.,  (D.  C.  Del.  1906)  140  Fed.  496,  15  Am. 
Bankr.  Rep.  390;  Brown  V.  United  Button 
Co.,  (C.  C.  A.  3d  Cir.  1906)  149  Fed.  48,  9 
Ann.  Cas.  445,  17  Am.  Bankr.  Rep.  566;  In  re 
New  York  Tunnel  Co.,  (C.  C.  A.  2d  Cir. 
1908)  159  Fed.  688,  20  Am.  Bankr.  Rep.  25; 
In  re  Pittsburg  Drug  Co.,  (W.  D.  Pa.  1908) 
164  Fed.  482,  20  Am.  Bankr.  Rep.  227 ;  In  re 
Rubel,  (E.  D.  Wis.  1908)  166  Fed.  131,  21 
Am.  Bankr.  Rep.  566;  In  re  Roth,  (C.  C.  A. 
2d  Cir.  1910)  181  Fed.  667;  In  re  Southern 
Steel  Co.,  (N.  D.  Ala.  1910)  183  Fed.  498; 
In  re  Filer,  (S.  D.  N.  Y.  1901)  5  Am.  Bankr. 
Rep.  582;  Matter  of  John  Wigmore,  etc., 
Co.,  (S.  D.  Cal.  1903)  10  Am.  Bankr.  Rep. 
664. 

Section  63&  adds  nothing  to  the  class  of 
debts  which  may  be  proved  under  paragraph 
a  of  the  same  section.  Its  purpose  is  to 
permit  an  unliquidated  claim,  coming  within 
the  provisions  of  section  63a,  to  be  liqui- 
dated as  the  court  may  direct.  Dunbar  v. 
Dunbar,  (1903)  190  U.  S.  340,  23  S.  Ct.  757, 
47  U.  S.  (L.  ed.)  1084,  10  Am.  Bankr.  Rep. 
139. 

As  contradistinguished  from  the  paragrafA 
which  precedes  it,  section  63&  is  concerned 
with  the  mere  matter  of  procedure,  directing 
how  a  provable  claim  which  is  open  and  un- 
settled may  be  liquidated  and  made  certain; 
and  whether  taken  by  itself,  or  with  refer- 
ence to  the  immediate  context,  this  is  the 
natural,  if  not  the  only,  construction  to  be 
given  to  it.      Brown  o.  United  Button  Co., 
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(C.  C.  A.  3d  Cir.  1906)  149  Fed.  48,  9  Ann. 
Cas.  445,  17  Am.  Bankr.  Rep.  565;  In  re 
New  York  Tunnel  C6.,  (C.  C.  A.  2d  Cir. 
1908)   159  Fed.  688,  20  Am.  Bankr.  Rep.  25. 

Taaes  and  inetMrance  premiums  which  a 
bankrupt  agrees  to  pay  as  part  of  the  rent 
are  not  such  unliquidated  claims  against  the 
bankrupt  as  can  be  proved  under  section  63&. 
In  re  Pittsburg  Drug  Co.,  (W.  D.  Pa.  1908) 
164  Fed.  482,  20  Am.  Bankr.  Rep.  227. 

Liquidation  does  not  necessitate  allowance. 
~  But,  although  a  claim  has  been  liquidated, 
its  allowance  in  bankruptcy  does  not  follow 
as  a  necessary  consequence.  PoweU  i;. 
Leavitt,  (C.  C.  A.  1st  Cir.  1907)  150  Fed. 
89,  18  Am.  Bankr.  Rep.  10. 

Liquidation  of  claims  for  tort.  — A  claim 
arising  ex  delicto,  if  founded  on  contract 
express  or  implied,  may  be  proved  in  bank- 
ruptcy proceedings,  and  the  cases  to  this 
effect  have  been  collected  under  subdivision 
a  (4)  of  this  8«otion,  supra,  p.  760.  But 
a  claim  for  tort,  which  does  not  result  from 
the  breach  of  a  contract,  or  which  may 
not  be  waived  so  as  to  warrant  a  recovery 
on  an  implied  contract,  cannot  be  liquidated 
or  proved  against  a  bankrupt's  estate  under 
section  635,  for  the  reason  that  such  a  claim 
is  not  a  provable  one  under  section  63a. 
Beers  v.  Hanlin,  (D.  C.  Ore.  1900)  99  Fed. 
695,  3  Am.  Bankr.  Rep.  746;  In  re  Hirsch- 
man, (D.  C.  Utah  1900)  104  Fed.  69,  4  Am. 
Bankr.  Rep.  715;  In  re  Morales,  (S.  D.  Fla. 

1901)  105  Fed.  761 ;  In  re  Yates,  (N.  D.  Cal. 

1902)  114  Fed.  365;  In  re  Filer,  (S.  D.  N. 
Y.  1901)  125  Fed.  261,  5  Am.  Bankr.  Rep. 
835;  In  re  United  Button  Co.,  (D.  C.  Del. 
1906)  140  Fed.  495,  15  Am.  Bankr.  Rep.  390, 
affirmed  (C.  C.  A.  3d  Cir.  1906)  149  Fed. 
48,  9  Ann.  Cas.  445,  J  7  Am.  Bankr.  Rep.  565; 
In  re  Crescent  Lumber  Co.,  (S.  D.  Ala.  1907) 
154  Fed,  724,  19  Am.  Bankr.  Rep.  \\2;  In  re 
New  York  Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1908) 
169  Fed.  688,  20  Am.  Bankr.  Rep.  26;  In  re 
Brinckmann,  (D.  C.  Tnd.  1900)  4  Am.  Bankr. 
Rep.  551 ;  Matter  of  John  Wigmore,  etc.,  Co., 
(S,  D.  Cal.  1903)  10  Am,  Bankr.  Rep.  664; 
Zimmer  r.  Schleehauf,  (1874)  115  Mass.  52; 
Oilman  r.  Cate.  (1884)  63  N.  H.  278;  Win- 
free  V.  Jones,  (1905)  104  Va.  39,  51  S.  E. 
153. 

Injury  to  property.  —  A  claim  for  unliqui- 
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dated  damages  resulting  from  injury  to  the 
property  of  another,  not  connected  or  grow- 
ing out  of  any  contractual  relation,  is  not 
provable  in  bankruptcy,  under  the  existing 
law.  Brown  v.  United  Button  Co.,  (C.  C.  A. 
3d  Cir.  1906)  149  Fed.  48,  9  Ann.  Cas.  446, 
17  Am.  Bankr.  Rep.  565,  affirming  (D.  C. 
Del.  1906)  140  Fed.  495,  15  Am.  Bankr.  Rep. 
390. 

Injury  to  person.  —  A  right  of  action  for 
damages  for  an  assault  and  battery,  not  re- 
duced to  judgment  nor  otherwise  liquidated 
under  direction  of  the  court,  is  not  a  debt  or 
demand  provable  in  bankruptcy.  Beers  v, 
Hanlin,  (D.  C.  Ore.  1900)  99  Fed.  696,  3  Am. 
Bankr.  Rep.  745;  In  re  Brinckmann,  (D.  C. 
Ind.  1900)  4  Am.  Bankr.  Rep.  651. 

A  cause  of  action  for  unliquidated  damages 
for  a  wilful  and  malicious  injury  to  the  per- 
son of  the  claimant  is  not  a  claim  provable 
in  bankruptcy.  In  re  Yates,  (N.  D.  C^l. 
1902)    114  Fed.  366. 

An  unliauidated  claim  for  damages  against 
the  defendant  for  havinff  negligently  per- 
mitted a  certain  house  to  be  burned  while  it 
was  in  his  possession  as  tenant  to  the  plain- 
tiff, is  a  claim  ea  delictOf  and  is  not  provable 
in  bankruptcy.  Winfree  v.  Jones,  (1906) 
104  Va.  39,  51  S.  £.  153. 

A  claim  for  damages  alleged  to  have  been 
caused  by  the  negligence  of  a  master  in  fail- 
ing to  furnish  safe  appliances  has  been  held 
to  be  incapable  of  liquidation  under  section 
63 &.  Matter  of  John  Wigmore,  etc.,  Co.,  (S. 
D.  Cal.  1903)   10  Am.  Bankr.  Rep.  661. 

Fraud.  —  It  has  been  held  that  where  an 
employee,  by  forgery  and  other  devices,  has 
fraudulently  secured  possession  of  various 
sums  of  money  belonging  to  his  employer, 
the  employer  may  waive  the  tort  and  treat 
the  claim  as  moneys  had  and  received  for  the 
use  of  the  employer,  which  claim,  although 
unliquidated,  is  provable  in  bankruptcy.  In 
re  Filer,  (S.  D.  N.  Y.  1901)  6  Am.  Bankr. 
Rep.  682. 

Neceaaity  of  liquidation.  —  An  unliquidated 
claim  of  such  a  nature  as  to  be  provable 
under  section  63a  must,  before  it  mav  be  so 
proved,  first  be  liquidated  as  provided  for  in 
section  636.  In  re  Heinsfurter,  (S.  D.  la. 
1899)  97  Fed.  198,  3  Am.  Bankr.  Rep.  113; 
Beers  v.  Hanlin,  (D.  C.  Ore.  1900)  99  Fed. 
696,  3  Am.  Bankr.  Rep.  746;  In  re  Silver- 
man, (W.  D.  Mo.  1899)  101  Fed.  219,  4  Am. 
Bankr.  Rep.  83;  In  re  Morales,  (S.  D.  Fla. 
1901)  106  Fed.  761;  In  re  Big  Meadows  Oas 
Co.,  (W.  D.  Pa.  1902)  113  Fed.  974,  7  Am. 
Bankr.  Rep.  697;  In  re  E.  T.  Kenney  Co., 


(D.  C.  Ind.  1905)  136  F«d.  451,  14  Am. 
Bankr.  Rep.  611;  In  re  Pittsburg  Drug  Co., 
(W.  D.  Pa.  1908)  164  Fed.  482,  20  Am. 
Bankr.  Rep.  227;  In  re  Rubel,    (E.  D.  Wis, 

1908)  166  Fed.  131,  21  Am.  Bankr.  Rep.  566; 
Talcott  V,  Friend,  (C.  C.  A.  7th  Cir.  1909) 
179  Fed.  676. 

A  cause  of  action  for  deoeii  which  has  not 
been  reduced  to  judgment  is  not  a  provable 
debt.     Talcott  v.  Friend,  (C.  C.  A.  7th  Cir. 

1909)  179  Fed.  676. 

Claim  for  damages,  —  A  bankrupt's  land- 
lord is  not  entitled  to  file  a  claim  for  dam- 
ages, sustained  bv  an  alleged  unlawful  tak- 
ing of  the  premises  by  the  bankrupt's  re- 
ceiver and  trustee,  until  the  damages  have 
been  liquidated  by  such  means  as  the  eourt 
may  direct  on  a  petition  therefor.  In  re 
Rubel,  (E.  D.  Wis.  1908)  166  Fed.  1^1,  21 
Am.  Bankr.  Rep.  566. 

Claim  partly  unliquidated.  —  Where  the 
claim  of  a  petitioning  creditor,  although 
made  up  of  different  elements,  is  based  upon 
a  single  written  instrument  and  the  non- 
performance of  its  covenants  by  the  alleged 
bankrupt,  it  must  be  treated  under  the  Bank- 
ruptcy Act  as  a  single  claim ;  and  where  some 
of  the  elements  are  confessedly  unliquidated, 
the  claim  as  a  whole  is  an  unliquidated  one, 
and  subject  to  the  limitations  incident  to  a 
claim  of  that  character.  In  re  Big  Meadows 
Gas  Co.,  (W.  D.  Pa.  1902)  113  Fed,  974,  7 
Am.  Bankr.  Rep.  697. 

Manner  of  liquidation.  —  Under  the  power 
conferred  on  the  court  to  direct  the  manner 
in  which  unliquidated  claims  against  a  bank- 
rupt may  be  liquidated,  ample  authority  ex- 
ists for  the  adoption  of  any  procedure  appro- 
priate to  the  particular  case,  whether  it  be 
submission  to  a  jury  on  an  issue  of  fraud, 
or  production  of  evidence  before  the  referee, 
or  some  other  method.  In  re  United  Button 
Co.,  (D.  C.  Del.  1906)  140  Fed.  495,  15  Am. 
Bankr.  Rep.  390. 

Claims  may  be  liquidated  by  hearing  be- 
fore the  referee,  by  a  plenary  suit  in  a  court 
of  competent  jurisdiction,  or  by  permitting 
an  action  pending  in  any  court  to  proceed  to 
judgment.  In  re  Buchan's  Soap  Ck>rp.,  (S. 
D.  N.  Y.  1909)  169  Fed.  1017,  22  Am.  Bankr. 
Rep.  382.  See  also  In  re  Rouse,  (N.  D. 
Ohio  1898)    1  Am.  Bankr.  Rep.  393. 

So,  also,  it  has  been  held  that  a  claim  may 
be  liquidated  by  agreement  or  arbitration  if 
the  trustee  consents,  or  by  suit,  as  the  court, 
or  the  referee,  if  the  case  has  been  referred, 
shall  direct.  In  re  Heim  Milk  Product  Co., 
(N.  D.  N.  Y.  1910)   183  Fed.  787. 


Sec.  64.  Debts  which  have  Priobitt.  —  a  [^Taxes.']  The  ocnirt  shall 
order  the  trustee  to  pay  all  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  State,  county,  district,  or  municipality  in  advance  of  the  pay- 
ment of  dividends  to  creditors,  and  upon  filing  the  receipts  of  the  proper  public 
officers  for  such  payment  he  shall  be  credited  with  the  amount  thereof,  and  in 
case  any  question  arises  as  to  the  amount  or  legality  of  any  such  tax  the  same 
shall  be  heard  and  determined  by  the  court  [(1898)  SO  Stat.  L.  56S.'] 

What  constitutes  claim  for  tazei  —  Ques-  contemplation  of  section  64a  of  the  Bank- 
tion  for  federal  courts.  —  Whetlier  or  not  a  ruptcy  Act,  and,  as  such,  entitled  to  priority 
particular  claim  is  one  for  taxes  within  the      of  payment,  is  a  question  for  the  ultimate 

766 


IM.  64  a. 


BANKRUPTCY. 


IM.  e4a. 


determination  of  tne  federal  courts.  New 
Jersey  v,  Anderson,  (1906)  203  U.  S.  483, 
491,  27  S.  a.  137,  140,  51  U.  S.  (L.  ed.)  284, 
17  Am.  Bankr.  Bep.  ttS;  In  re  Otto  F.  Lange 
Co.,  (N.  D.  la.  1908)  159  Fed.  586,  20  Am. 
Bankr.  Bep.  478. 

If  the  legislature  of  a  state  gives  the  name 
"tax*'  to  an  exaction  which  is  not  a  tax, 
and  if  the  courts  of  the  state  join  in  the  mis- 
nomer, the  bankruptcy  courts  are  not  re- 
Suired  to  disregard  the  substance  of  the 
bing,  to  the  diriment  of  the  other  claim- 
ants. The  state  courts  may  authoritatively 
expound  the  substance,  and  the  federal  courts 
will  adopt  such  exposition;  but  whether  the 
substance  constitutes  a  tax  or  not  is  inde- 
pendent of  the  name.  And,  moreover,  the  lat- 
ter part  of  section  64a  seems  to  direct  the 
bankruptcy  courts  to  determine  independently 
of  the  "legality  of  any  such  tax.''  In  r9 
Obsmopolitan  Power  Co.,  (C.  C.  A.  7th  Cir. 
1905)  137  Fed.  858,  14  Am.  Bankr.  Bep.  604. 
See  also  In  re  Ott,  (S.  D.  la.  1899)  95  Fed. 
274,  2  Am.  Bankr.  Bep.  637. 

But  the  construction  placed  upon  a  state 
statute  by  the  state  courts  is  entitled  to 
careful  and  weighty  consideration.  In  re 
Ott,  (S.  D.  la.  1899)  95  Fed.  274,  2  Am. 
Bankr.  Bep.  637. 

The  word  « tax,"  as  used  in  the  Bankruptcy 
Act,  is  not  used  in  any  restricted  or  narrow 
sense,  but  is  used  broadly  to  include  all  obli- 
gations imposed  by  the  state  and  general  gov- 
ernment under  their  respective  taxing  or 
police  powers  for  governmental  or  public  pur- 
poses. That  a  tax  so  imposed  may  not  be  a 
general  property  tax  does  not  deprive  it  of 
the  character  of  a  tax.  Many  taxes  are  im- 
posed under  the  name  of  license  fees,  fran- 
chise taxes,  or  taxes  for  special  purposes 
under  some  other  name,  and  are  therefore 
special  taxes;  but  they  are  nevertheless  taxes 
imposed  for  a  public  purpose,  no  matter  what 
the  name  under  whicn  they  are  levied  or  im- 
posed, and  are  clearly  within  the  meaning  of 
the  term  "tax"  as  used  in  the  Bankruptcy 
Act  In  re  Otto  F.  Lange  Co.,  (N.  D.  la. 
1908)  159  Fed.  586,  20  Am.  Bankr.  Bep.  478. 

Tawee  are  not  debts.  They  are  imposts 
levied  for  the  support  of  the  ffovemment,  or 
for  some  special  purpose  autnorised  by  it. 
The  consent  of  the  taxpayer  is  not  necessary 
to  their  enforcement.  They  operate  in  in- 
vitum.  Nor  is  their  nature  affected  by  the 
fact  that  in  some  states  an  action  of  debt 
may  be  instituted  for  their  recovery.  The 
form  of  procedure  cannot  change  their  char- 
acter. New  Jersey  v,  Anderson,  (1906)  203 
U.  S.  483,  27  S.  (5t.  137,  51  U.  S.  (L.  ed.) 
284^  17  Am.  Bankr.  Bep.  63. 

Taxes  become  ••  legally  due  and  owing "  on 
the  day  they  are  assessed  within  the  meaning 
of  the  statute.  In  re  Flynn,  (D.  C.  Mass. 
1905)  134  Fed  145,  13  Am.  Bankr.  Bep.  720. 

Taxes  assessed  on  returns  made  prior  to 
the  adjudication  are  legally  due  and  owing 
and  entitled  to  the  preference  given  by  sec- 
tion 64a  although  not  collectible  until  after 

.^^!:^i"^^^*®"-     ^«^  Jersey  r.  Anderson, 
1906)  203  U.  S.  483,  27  S.  Ct,  137,  51  U.  S. 

(^ed.)  284,  17  Am.  Bankr.  Bep.  63. 
TasM  entitled  to  priority.  —  Taxes  legally 
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due  and  owing  by  the  bankrupt  to  the  United 
States,  or  to  any  state,  county,  district,  or 
municipality,  are  entitled  to  priority  of  pay- 
ment under  the  express  provisions  of  section 
64a.  New  Jersey  r.  Anderson,  (1906)  203 
U.  S.  483,  27  S.  Ct  137,  51  U.  S.  (L.  ed.) 
284,  17  Am.  Bankr.  Bep.  63;  In  re  Tilden, 
(3.  D.  la.  1899)  91  Fed.  500,  1  Am.  Bankr. 
Bep.  300;  In  re  HoUenfeltz,  (N.  D.  la.  1899) 
94  Fed.  629,  2  Am.  Bankr.  Bep.  499;  In  re 
Conhaim,  (D.  C.  Wash.  1900)  100  Fed.  268, 
4  Am.  Bankr.  Bep.  59;  In  re  Keller,  (N.  D. 
la.  1901)  109  Fed.  131,  6  Am.  Bankr.  Bep. 
334;  In  re  Green,  (N.  D.  la.  1902)  116  Fed. 
118,  8  Am.  Bankr.  Bep.  558;  In  re  Sims,  (W. 
D.  Ga.  1902)  118  Fed.  356,  9  Am.  Bankr. 
Bep.  162;  Swarts  v.  Hammer,  (C.  C.  A.  8th 
Cir.  1903)  120  Fed.  256,  9  Am.  Bankr.  Bep. 
691;  In  re  Harvey,  (E.  D.  Pa.  1903)  122 
Fed.  745,  10  Am.  Bankr.  Bep.  667;  In  re 
Stalker,  (W.  D.  N.  Y.  1903)  123  Fed.  961, 
10  Am.  Bankr.  Bep.  709;  Waco  r.  Bryan,  (C. 

C.  A.  5th  Cir.  1904)  127  Fed.  79,  11  Am. 
Bankr.  Bep.  481;  Cooper  Grocery  Co.  r. 
Bryan,  (C.  C.  A.  5th  Cir.  1904)  127  Fed. 
815,  11  Am.  Bankr.  Bep.  734;  In  re  Brinker, 
(W.  D.  N.  Y.  1904)  128  Fed.  634,  12  Am. 
Bankr.  Bep.  122;  In  re  Prince,  (M.  D.  Pa. 
1904)  131  Fed.  546,  12  Am.  Bankr.  Bep.  680; 
In  re  Flynn,  (D.  0,  Mass.  1905)  134  Fed. 
145,  13  Am.  Bankr.  Bep.  720;  Chattanooga 
r.  Hill,  (C.  C.  A.  6th  Cir.  1905)  139  Fed. 
600,  15  Am.  Bankr.  Bep.  195;  In  re  Kallak, 
(D.  C.  N.  D.  1906)  147  Fed.  276,  17  Am. 
Bankr.  Bep.  414;  In  re  Fisher,  (D.  C.  N.  J. 
1906)  148  Fed.  907,  17  Am.  Bankr.  Bep.  404; 
In  re  Weiss,  (S.  D.  N.  Y.  1908)  159  Fed.  295, 
20  Am.  Bankr.  Bep.  247;  In  re  Otto  F. 
Lange  Co.,  (N.  D.  la.  1908)  159  Fed.  586, 
20  Am.  Bankr.  Bep.  478;  In  re  Wyoming 
Valley  Ice  Co.,  (M.  D.  Pa.  1908)  165  Fed. 
789,  21  Am.  Bankr.  Bep.  1;  In  re  Scheldt, 
(S.  D.  Ohio  1908)  177  Fed.  599,  23  Am. 
Bankr.  Bep.  778;  In  re  Weissman,  (D.  C. 
Conn.  1910)   178  Fed.  115;  In  re  Baker,  (E. 

D.  Tex.  1899)  1  Am.  Bankr.  Bep.  526.  And 
see  to  the  same  effect  In  re  Tilden,  (S.  D. 
la.  1899)  1  Am.  Bankr.  Bep.  300;  Matter  of 
Hilberg,  (W.  D.  Pa.  1901)  6  Am.  Bankr. 
Rep.  714;  In  re  Barr  Plumbing  Engine  06., 
(E.  D.  Pa.  1904)  11  Am.  Bankr.  Bep.  312; 
In  re  Flatau,  (S.  D.  N.  Y.  1909)  21  Am. 
Bankr.  Bep.  852. 

The  eignificanee  of  eeefion  6ia,  as  applied 
to  a  municipality,  is  that  a  claim  for  taxes 
is  paramount  to  all  other  claims,  because  of 
the  pecuniary  needs  and  requirements  of  the 
municipality,  and  so  as  to  relieve  the  general 
taxpayers  from  the  payment  of  an  unfair  pro- 
portion of  taxes.  Some  seemingly  unjust  fea- 
tures may  be  presented  by  the  application  of 
the  strinffent  provisions  relatinff  to  priorities, 
but  as  the  law  is  plain  and  nngnlarly  free 
from  ambiffuity,  it  is  obvious  that  Conmss 
intended  that  the  statute  should  be  strictly 
construed  and  applied,  unless  the  facts  dis- 
close unjust  or  prejudicial  results.  In  re 
Brinker,  (W.  D.  N.  Y.  1904)  128  Fed.  634, 
12  Am.  Bankr.  Bep.  122. 

Tam  aoeruing  during  hankruptoy,  —  The 
Bankruptcy  Act  does  not  withdraw  the  es- 
tates of  Uuikrupts  from  the  reach  of  the  tax- 
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ing  powers,  and  they  are  lubjeet,  in  oonae- 
quenoe,  to  the  payment  of  iazea  imposed 
whik  they  are  in  the  hands  of  the  trustees, 
the  same  as  if  they  were  not.  Even  though 
accruing  after  bankruptcy,  taxes  must  be  re- 
garded as  within  the  meaning  of  the  statute, 
and  entitled  to  priority,  the  same  as  those 
which  antedated  it.  In  re  Prince,  (M.  D. 
Pa.  1004)  131  Fed.  546,  12  Am.  Bankr.  Rep. 
675;  In  re  Flynn,  (D.  C.  Mass.  1006)  134 
Fed.  145. 

The  statute  does  not  make  funds  in  the 
hands  of  trustees  in  bankruptcy  exempt  from 
tsxation,  and  the  courts  will  order  the  trus- 
tees to  pay  all  taxes  which  might  have  been 
assessed  and  collected  had  not  bankruptcy 
supervened,  and  to  which  similar  property  in 
the  same  locality  is  subject.  In  re  Sims,  (W. 
D.  Ga.  1002)  118  Fed.  356;  Swarts  x>.  Ham- 
mer, (C.  C.  A.  8th  Cir.  1003)  120  Fed.  256, 
affirmed  (1004)  104  U.  S.  441,  24  8.  Ct.  605, 
48  U.  S.  (L.  ed.)  1060. 

In  In  re  Conhaim,  (D.  C.  Wash.  1000)  100 
Fed.  268,  the  court  said :  "  The  manifest  in- 
tent of  the  law  is  that,  while  the  estate  is  in 
the  hands  of  the  trustee,  his  custody  shall 
not  constitute  a  barrier  to  prevent  the  collec- 
tion of  taxes  which  would  be  collectible  under 
the  law  if  the  property  had  remained  in  the 
possession  and  control  of  the  bankrupt  him- 
self." 

Veee^eiiy  of  property  coming  into  truetee^e 
posaeesion^  —  A  city's  claim  against  a  bank- 
rupt for  taxes  assessed  against  him  is  entitled 
to  priority  of  payment  by  the  trustee,  though 
the  property  on  which  the  taxes  were  levied 
never  came  into  the  hands  of  the  trustee. 
But  in  such  case  the  city  is  not  entitled  to 
a  lien  on  the  bankrupt's  assets  for  the  pay- 
ment of  such  taxes.  Waco  v.  Bryan,  (C.  C. 
A.  5th  Cir.  1004)  127  Fed.  70,  11  Am.  Bankr. 
Rep.  481;  Chattanooga  i;.  Hill,  (C.  C.  A.  6th 
Cir.  1005)  130  Fed.  600,  15  Am.  Bankr.  Rep. 
105.    And  see  the  next  following  paragraph. 

Taof  on  exempt  property,  —  A  claim  for 
a  tax  upon  the  bankrupt's  property,  even 
though  the  whole  or  part  of  the  tax  is  upon 
property  that  is  exempt  by  the  laws  of  the 
state  in  which  the  bankrupt  resides,  and  al- 
though, as  a  consequence,  the  property  does 
cot  come  into  the  custody  of  a  court  of  bank- 
ruptcy, may  be  paid  out  of  the  proceeds  of 
other  property  in  the  hands  of  the  trustee; 
and  the  state  or  city  to  which  the  taxes  are 
due  is  not  required  to  collect  its  claim  from 
the  exempt  property.  In  re  Baker,  (E.  D. 
Tex.  1800)  1  Am.  Bankr.  Rep.  526.  And  see 
to  same  effect  In  re  Tilden,  (S.  D.  la.  1800) 
01  Fed.  500,  1  Am.  Bankr.  Rep.  300;  In  re 
Prince,  (M.  D.  Pa.  1004)  131  Fed.  546,  12 
Am.  Bankr.  Rep.  680. 

Accumulated  taxes,  —  All  taxes  which  were 
collectible  from  the  bankrupt  prior  to  his 
bankruptcy  must  be  paid,  and  it  is  immaterial 
that,  throuffh  the  negligence  of  the  officers 
charged  with  their  collection,  taxes  have  ac- 
cumulated until  the  aggregate  amount  with 
interest  will  absorb  all  or  a  large  part  of  the 
estate.  In  re  Weissman,  (D.  C.  Conn.  1010) 
178  Fed.  115. 

Assessments  for  local  improvements,  —  A 
city  is  entitled  to  preference  in  the  payment 


of  asiessmeats  levied  for  local  improvements, 
as  "  taxes  "  within  the  meaning  of  section  64a. 
In  re  Stalker,  (W.  D.  N.  Y.  1003)  123  Fed. 
061,  10  Am.  Bankr.  Rep.  700. 

The  franchise  taw  or  license  fee  imposed  hff 
a  state  upon  corporations  organized  under  its 
laws  is  a  "  tax  "  within  the  meaning  of  sec- 
tion 64a  of  the  Bankruptcy  Act.  In  re  Hal- 
sey  Electric  Generator  Co.,  (D.  C.  N.  J.  1000) 
23  Am.  Bankr.  Rep.  401.  And  see  to  the  same 
effect  New  Jersey  v.  Anderson,  (1906)  203  U. 
S.  483,  27  8.  Ct.  137,  51  U.  S.  (L.  ed.)  284. 
17  Am.  Bankr.  Rep.  64;  In  re  Clark  Coal, 
etc.,  Co.,  (W.  D.  Pa.  1000)  173  Fed.  658,  22 
Am.  Bankr.  Rep.  843;  In  re  Mutual  Mercan- 
tile Agency,  (S.  D.  N.  Y.  1002)  8  Am.  Bankr. 
Rep.  435. 

Water  rents  due  to  a  municipality,  which 
are  levied  on  property  annually  as  a  tax  and 
made  a  lien  in  like  manner,  are  "taxes" 
which  a  trustee  in  bankruptcy  is  required  to 
pay  when  levied  against  property  of  the  es- 
tate in  his  possession.  In  re  Industrial  0>]d 
Storage,  etc.,  O.,  (E.  D.  Pa,  1008)  163  Fed. 
300,  20  Am.  Bankr.  Rep.  904. 

But  the  contractual  obligation  of  the  bank- 
rupt to  pay  water  rent,  primarily  due  by  an- 
other person,  cannot  be  regarded  as  within 
the  statute  as  entitled  to  priority  of  pay- 
ment. In  re  Broom,  (W.  D,  N.  Y.  1003)  123 
Fed.  630,  10  Am.  Bankr.  Rep.  427. 

Personal  tax.  —  A  personal  tax  due  and 
owing  to  a  municipality  is  a  "  debt "  withis 
the  meaning  of  the  Bankruptcy  Act.  Matter 
of  FlaUu,  (S.  D.  N.  Y.  1000)  21  Am.  Bankr. 
Rep.  352. 

Partnership  tax.  —  Under  a  state  statnte 
which  provides  that  "any  individual  of  a 
partnership  is  liable  for  the  taxes  due  frcm 
the  firm,"  it  has  been  held  that  taxes  levied 
against  a  firm  become  an  individual  debt  of 
a  partner,  and,  by  virtue  of  section  64o,  must 
be  paid  from  his  estate  in  bankruptcy  as  a 

?reierred  claim.  In  re  Green,  (N.  D.  Is. 
002)   116  Fed.  118,  8  Am.  Bankr.  Rep.  553. 

Tax  on  cigarette  dealers,  —  In  In  re  Gtto 
F.  Lange  Co.,  (N.  D.  la.  1008)  150  Fed.  586, 
20  Am.  Bankr.  Rep.  478,  it  was  held  that  a 
tax  imposed  on  cigarette  dealers  was  within 
the  meaning  of  the  statute,  and  entitled  to 
priority  of  payment. 

But  a  liquor  licensCj  although  designated 
a  tax,  does  not  come  within  the  provisions  of 
section  64a,  and  is  not  entitled  to  the  priority 
therein  given  to  taxes.  In  re  Ott,  (S.  D.  la. 
1800)  05  Fed.  274,  2  Am.  Bankr.  Rep.  637. 

Interest  on  tax  claims.  —  It  has  been  held 
that  interest  due  on  tax  claims  is  recoverable 
therewith.    In  re  Kallak,  (D.  C.  N.  D.  1006) 

147  Fed.  276,  17  Am.  Bankr.  Rep.  414. 
But  see  In  re  Fisher,   (D.  C.  N.  J.  1006) 

148  Fed.  007,  17  Am.  Bankr.  Rep.  404,  where- 
in it  was  held  that  section  64o  does  not  pro- 
vide for  the  payment  of  interest  on  taxes. 

A  penalty  for  the  nonpayment  of  taxes,  re- 
coverable under  the  state  law  in  lien  of  in- 
terest, is  collectible  as  part  of  the  tax.  /•  rs 
Scheldt,  (S.  D.  Ohio  1008)  177  Fed.  600,  23 
Am.  Bankr.  Rep.  778. 

Taxes  due  under  lease.  —  A  elaim  for 
taxes  assessed  by  a  municipality  against  prop- 
erty of  which  a  bankrupt  was  lessee,  aad 
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which  by  his  l^ase  he  contracted  to  pay,  is 
not  entitled  to  preference  of  payment  as  taxes 
legnlly  owing  by  the  bankrupt.  In  re  Broom, 
(W.  D.  N.  Y.  1903)  123  Fed.  639,  10  Am. 
Bankr.  Rep.  427. 

TfKB  not  due  by  bankrupt.  —  An  account 
settled  by  state  oncers  against  a  bankrupt 
corporation  on  account  of  taxes  imposed  on 
its  bonds,  and  due  by  the  bondholders,  is  not 
a  tax  due  from  the  bankrupt  entitled  to 
priority  of  payment.  In  re  Wyoming  Valley 
Ice  Co.,  (M.  D.  Pa.  1906)  145  Fed.  267,  16 
Am.  Bankr.  Bep.  594. 

Taxes  erroneously  claimed.  —  The  court  of 
bankruptcy  may  disallow  such  part  of  a  tax 
as  may  hare  been  assessed  on  nontaxable  or 
nonexisting  property,  even  if  regularly  as- 
sessed and  beyond  dispute  under  the  state 
law.  In  re  Otto  Freund  Arnold  Yeast  Cq., 
(E.  D.  N.  Y.  1910)  178  Fed.  305. 

Bonus  required  for  increase  of  stock. -^  A 
bonus  exacted  by  a  state  from  a  corporation 
for  the  privilege  of  increasing  its  capital 
stock  is  not  a  tax  entitled  to  priority,  but  is 
a  debt  based  on  a  contractual  relationship, 
provable  and  entitled  to  a  pro  rata  distribu- 
tion with  general  creditors.  In  re  York  Silk 
Mfg.  Co.,  (M.  D.  Pa.  1911)   188  Fed.  735. 

Obligation  to  collect  tawes.  —  The  statutory 
duty  of  a  corporation,  through  its  treasurer, 
to  collect  from  the  holders  of  its  obligations 
a  tax  of  four  mills,  by  deducting  it  from  the 
interest  due  them,  is  not  a  tax  on  the  cor- 
poration, and  an  account  settled  therefor  by 
the  state  officers  is  not  entitled  to  a  priority 
in  the  distribution  under  the  bankrupt  law. 
In  re  York  Silk  Mfg.  Co.,  (M.  D.  Pa.  1911) 
188  Fed.  735. 

Penalties  imposed  on  a  corporation  for  fail- 
ure to  return  an  increase  of  capital  stock,  file 
reports,  etc.,  are  not  taxes  within  the  mean- 
ing of  any  law,  and  are  not  entitled  to  prior- 
ity under  the  Bankruptcy  Act,  and  cannot 
be  allowed  except  for  the  amount  of  the  pecu- 
niary loss  sustained  by  the  act  or  transaction 
out  of  which  the  penalty  arose.  A  penalty 
is  a  fine  or  punishment  or  forfeiture,  and 
does  not  become  an  obligation  until  imposed 
by  lawful  authority,  and  the  penalties  so  im- 
posed on  the  corporation  are  different  from 
penalties  for  nonpayment  of  taxes,  the  latter 
being  exacted  in  lieu  of  interest,  while  those 
on  the  corporation  are  by  way  of  punish- 
ment. In  re  York  Silk  Mfg.  Co.,  (M.  D.  Pa. 
1911)   188  Fed.  735. 

Claim  against  tax  collector.  —  An  indebt- 
edness of  a  bankrupt  for  taxes  collected  by 
him  as  county  tax  collector,  and  not  ac- 
counted for,  or  which  should  have  been  col- 
lected, and  for  which  he  is  liable  under  the 
law  of  the  state,  is  not  one  for  "  taxes."  In  re 
Waller,  (D.  C.  Md.  1905)  142  Fed.  883,  16 
Am.  Bankr.  Rep.  753.  See  also  Moore  v. 
Green,  (C.  C.  A.  4th  Cir.  1906)  145  Fed.  480, 
16  Am.  Bankr.  Rep.  648. 

Ordei  of  priority.  —  In  In  re  Prince,  (M.  D. 
Pa.  1904)  131  Fed.  546,  it  was  said  that 
taxes,  as  a  class,  are  at  the  head  of  every- 
thing, even  above  the  expense  of  preserving 
the  estate  and  the  cost  of  administration. 
And  see  to  the  same  effect  Chattanooga  v. 
Hill,  (C.  C.  A.  6th  Cir.  1905)    139  Fed.  600, 
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15  Am.  Bankr.  Rep.  195;  In  re  Weiss,  (S.  D. 
N.  Y.  1908)  159  Fed.  295,  20  Am.  Bankr. 
Rep.  247. 

And  in  In  re  Brinker,  (W.  D.  N.  Y.  1904) 
128  Fed.  639,  12  Am.  Bankr.  Rep.  122,  it  was 
said  that  the  significance  of  section  64a,  as 
applied  to  a  municipality,  is  that  a  claim 
for  taxes  is  paramount  to  all  other  claims, 
because  of  the  pecuniary  needs  and  require- 
ments of  the  municipality,  and  so  as  to  re- 
lieve the  general  taxpayers  from  the  payment 
of  an  unfair  proportion  of  taxes. 

But  it  has  also  been  held  that  state  taxes 
are  not  entitled  to  priority  of  payment  over 
the  actual  and  necessary  cost  of  preserving 
the  estate  subsequent  to  the  filing  of  the  peti- 
tion. New  Jersey  v.  Lovell,  (C.  C.  A.  3d  Cir. 
1910)  179  Fed.  321;  In  re  Halsey  Electric 
Generator  Co.,  (D.  C.  N.  J.  1909)  23  Am. 
Bankr.  Rep.  401. 

Payment  of  taxes  from  proceeds  of  sale.  — 
Where  real  property  belonging  to  a  bank- 
rupt's estate  is  sold  by  authority  of  the  court, 
and  produces  a  fund  larger  than  the  liens 
for  municipal  taxes  on  such  property,  these 
taxes  must  be  paid  before  any  dividends  are 
allowed  in  favor  of  the  general  creditors. 
In  re  Harvey,  (E.  D.  Pa.  1903)  122  Fed.  745, 
10  Am.  Bankr.  Rep.  567.  See  also  In  re 
Veitch,  (D.  C.  Conn.  1900)  101  Fed.  251,  4 
Am.  Bankr.  Rep.  112;  In  re  Prince,  (M.  D. 
Pa.  1904)  131  Fed.  546,  12  Am.  Bankr.  Rep. 
680. 

In  In  re  Keller,  (N.  D.  la.  1901)  109  Fed. 
131,  it  was  held  that  the  sale  of  a  stock  of 
goods  in  bankruptcy  proceedings  does  not 
affect  a  statutory  lien  for  state  taxes  pre- 
viously assessed  against  the  same,  but  the 
court  suggests  that  it  is  the  duty  of  the  trus- 
tee, in  order  to  protect  the  purchaser,  to  pro- 
vide for  the  payment  of  such  taxes  out  of  the 
remainder  of  the  estate. 

Where,  however,  the  property  has  been  sold 
subject  tx)  taxes,  the  tax  claims  are  not  en- 
titled to  priority  of  payment  from  the  bank- 
rupt's estate.  In  re  Stalker,  (W.  D.  N.  Y. 
1903)  123  Fed.  961,  10  Am.  Bankr.  Rep.  709. 
See  also  In  re  Hollenfeltz,  (N.  D.  la.  1899) 
94  Fed.  629,  2  Am.  Bankr.  Rep.  499. 

But  the  foreclosure  of  an  equity  of  redemp- 
tion in  certain  lands  by  a  city,  under  its 
charter  provisions,  to  recover  unpaid  city 
taxes,  in  which  the  land  was  struck  off  to  the 
city  for  less  than  the  amount  due,  does  not 
deprive  the  city  of  its  right  to  priority  of 
payment  of  the  balance  due  on  such  taxes 
from  the  owner's  estate  in  bankruptcy.  In  re 
Stalker,  (W.  D.  N.  Y.  1903)  123  Fed.  961,  10 
Am.  Bankr.  Rep.  709i 

Subrogation  as  to  tax  claims.  —  Purchasers 
of  lands  on  which  taxes  are  due  are  not,  on 
the  payment  of  such  taxes  by  them,  entitled 
to  be  subrogated  to  the  right  of  the  munijCi- 
pality  to  priority  of  payment.  In  re  Harvey, 
(E.  D.  Pa.  1903)  122  Fed.  745,  10  Am. 
Bankr.  Rep.  567;  In  re  Broom,  (W.  D.  N.  Y. 
1903)  123  Fed.  639,  10  Am.  Bankr.  Rep.  427; 
Cooper  Grocery  Co.  v.  Bryan,  (C.  C.  A.  5th 
Cir.  1904)  127  Fed.  815,  11  Am.  Bankr.  Rep. 
734;  In  re  Brinker,  (W.  D.  N.  Y.  1904)  128 
Fed.  634,  12  Am.  Bankr.  Rep.  122. 

'Section  64a  must  be  strictly  coiistnied  when 


769 


See.  64  a. 


BANKRUPTCY. 


8m.  04  k  (l). 


it  would  inure  to  the  benefit  of  a  particular 
creditor  and  not  to  a  municipality.  Jn  re 
Broom,  (W.  D.  N.  Y.  1903)  123  Fed.  639, 
10  Am.  Bankr.  Rep.  427. 

Payment  of  iawes  by  remainderman.  "^  It 
haa  l^en  held  that  a  remainderman,  who  was 
charged  with  and  paid  a  tax  due  by  the  life 
tenant,  has  an  equitable  claim  upon  the  funds 
in  the  trustee's  hands  according  to  the  doc- 
trine of  subrogation.  In  re  Force,  (D.  C. 
Mass.  1899)  4  Am.  Bankr.  Rep.  114. 

Proof  of  tax  claims. —  Taxes  due  from  a 
bankrupt  do  not  constitute  a  claim  against 
his  estate  to  be  proved  like  those  of  credit- 
ors ;  but  if  is  the  duty  of  the  court  to  direct 
the  payment  of  such  taxes  together  with  such 
penalties  or  interest  as  have  accrued  thereon 
under  the  laws  of  the  state  to  the  time  of 
actual  payment.  In  re  Harvey,  (E.  D.  Pa. 
1003)  122  Fed.  746,  10  Am.  Bankr.  Rep.  667; 
In  re  Prince,  (M.  D.  Pa.  1904)  131  Fed.  646, 
12  Am.  Bankr.  Rep.  679;  In  re  Kallak,  (D. 
C.  N.  D.  1906)  147  Fed.  276,  17  Am.  Bankr. 
Rep.  415;  In  re  Fisher,  (D.  C.  N.  J.  1906) 
148  Fed.  907,  17  Am.  Bankr.  Rep.  404;  In  re 
Cleanfast  Hosiery  Co.,  (S.  D.  N.  Y.  1900)  4 
Am.  Bankr.  Rep.  702. 

Duty  of  trustee  to  pay  tazas.  —  It  has  been 
held  that  it  is  the  duty  of  the  trustee  to  pay, 
In  advance  of  dividends,  all  taxes  due  and 
owing  by  the  bankrupt,  including  taxes  as- 
sessed upon  mortga^d  property  which  the 
trustee  has  relinquished  to  the  mortgage 
creditors.     Chattanooga  v.  Hill,    (C.  C.  A. 


6th  Cir.  1905)  139  Fed.  600,  3  Ann.  Gas.  237 
(and  see  note  at  p.  238).  See  also  Waco  r. 
Bryan,  (C.  C.  A.  5th  Cir.  1904)   127  Fed.  79. 

It  has  been  held  that  where  taxes  on  prop- 
erty sold  by  the  trustee  in  bankruptcy  an 
assessed  against  the  purchaser,  but  are  prop- 
erly chargeable  to  the  trustee,  the  court  will 
not,  on  petition  of  the  purchaser,  order  the 
trustee  to  psy  them,  but  will  direct  the  trus- 
tee to  have  the  property  assessed  in  his  name, 
as  trustee,  and  to  pay  the  amount  to  the 
proper  official.  In  re  Conhaim,  (D.  C.  Wksh. 
1900)   100  Fed.  268. 

Property  in  hands  of  truttee.  —  It  is  the 
duty  of  the  trustee  to  pay  the  taxes  assessed 
or  becoming  due  on  the  property  of  the  bank- 
rupt while  in  his  hands  for  administration, 
and  he  is  not  relieved  from  such  duty  by  the 
fact  that  the  taxes  were  allowed  to  remain 
unpaid  until  the  property  was  sold,  by  con- 
sent of  the  court  of  bankruptcy,  under  a  de- 
cree of  foreclosure  in  a  state  court.  In  re 
Fisher,  (D.  C.  N.  J.  1906)  148  Fed.  907,  17 
Am.  Bankr.  Rep.  404. 

Tarn  on  exempt  property.  —  The  trustee 
must  pay  out  of  the  estate  in  his  hands  taxes 
legally  assessed  and  due  on  the  homestead  of 
the  bankrupt,  and  constituting  a  lien  thereon 
at  the  time  of  the  adjudication,  although 
such  homestead  has  been  set  apart  to  the 
bankrupt  as  exempt  under  the  Act.  In  re 
Tilden,  (S.  D.  la.  1899)  91  Fed.  600,  1  Am. 
Bankr.  Rep.  300. 


h  lOrder  of  paymeniJ]  The  debts  to  have  priority,  except  as  herein  pro- 
vided, and  to  be  paid  in  full  out  of  bankrupt  estates,  and  the  order  of  payment 
shall  be  l{1898)  SO  Stcd.  L.  66S.] 

(1)  \_Cost  of  preserving  eatate.'l  the  actual  and  necessary  cost  of  preserving 
the  estate  subsequent  to  filing  the  petition;  [{1898)  SO  Stat  L.  565.] 

137  Fed.  643,  14  Am.  Bankr.  Rep.  78;  In  re 
Pattee,  (D.  C.  Conn.  1906)  143  Fed.  994,  16 
Am.  Bankr.  Rep.  460;  In^  re  Gerson,  (E.  D. 
Pa.  1899)  1  Am.  Bankr.  Rep.  251;  Matter  of 
Burke,  (N.  D.  Ohio  1901)  6  Am.  Bankr.  Rep. 
602;  Matter  of  National  Mercantile  Agency, 
(8.  D.  N.  Y.  1903)  11  Am.  Bankr.  Rep.  461; 
Matter  of  Harson  Co.,  (D.  C.  R.  I.)  11  Am. 
Bankr.  Rep.  614;  Knittel  v.  McGowan,  (E. 
D.  Pa.  1906)  14  Am.  Bankr.  Rep.  209;  Mat- 
ter of  Hutchinson  Co.,  (E.  D.  Mich.  1906) 
14  Am.  Bankr.  Rep.  618. 

Order  of  priority.  —  It  has  been  quite  gen- 
erally held  that  taxes  have  a  right  to  prior 
payment  over  the  cost  of  preserving  the  es- 
tate. In  re  Brinker,  (W.  D.  N.  Y.  1904)  128 
Fed.  634.  12  Am.  Bankr.  Rep.  122;  In  re 
Prince,  (M.  D.  Pa.  1904)  131  Fed.  546;  Chat- 
tanooga r.  Hill,  (C.  C.  A.  6th  Cir.  1906)  139 
Fed.  600,  16  Am.  Bankr.  Rep.  106;  In  re 
Weiss,  (S.  D.  N.  Y.  1908)  169  Fed.  296,  20 
Am.  Bankr.  Rep.  247. 

But  it  has  also  been  held  that  the  actaal 
and  necessary  cost  of  preserving  the  estate 
subsequent  to  filing  the  petition,  being  an 
expense  necessary  to  enable  the  court  to  exer- 
cise its  jurisdiction,  is  entitled  to  priority  of 
payment  over  the  taxes  due  the  state.    Jkw 


Coat  of  preserving  estate.  —  The  actual  and 
necessary  cost  of  preserving  the  estate  sub- 
sequent to  the  filing  of  the  petition  is,  under 
section  64&  (1),  entitled  to  priority  of  pay- 
ment. What  items  shall  be  allowed  as  such 
cost  is  purely  a  question  for  the  determina- 
tion of  the  court  in  the  exercise  of  a  sound 
judicial  discretion.  In  re  Youdelman-Walsh 
Foundry  Co.,  (E.  D.  N.  Y.  1909)  166  Fed. 
881,  21  Am.  Bankr.  Rep.  609;  In  re  Alaska 
Fishing,  etc.,  Co.,  (W.  D.  Wash.  1909)  167 
Fed.  876,  21  Am.  Bankr.  Rep.  686;  in  re 
Hughes,  (D.  C.  N.  J.  1909)  170  Fed.  809,  22 
Am.  BankV.  Rep.  303;  In  re  Hersey,  (N.  D. 
la.  1909)  171  Fed.  1001,  22  Am.  Bankr.  Rep. 
860.  And  see  to  the  same  efTect  the  follow- 
ing earlier  cases:  Sellers  v.  Bell,  (C.  C.  A. 
6th  Cir.  1899)  94  Fed.  801,  2  Am.  Bankr. 
Rep.  643;  In  re  Allen,  (N.  D.  Cal.  1899)  96 
Fed.  612,  3  Am.  Bankr.  Rep.  38;  In  re  Bar- 
row, (W.  D.  Va.  1899)  98  Fed.  682,  3  Am. 
Bankr.  Rep.  414;  In  re  Scott,  (E.  D.  N.  C. 
1900)  99  Fed.  404,  3  Am.  Bankr.  Rep.  625; 
In  re  Little  River  Lumber  Co.,  (W.  D.  Ark. 
1900)  101  Fed.  658,  8  Am.  Bankr.  Rep.  682; 
In  re  Goldville  Mfg.  Co.,  (D.  C.  S.  C.  1903) 
123  Fed.  679,  10  Am,  Bankr.  Rep.  657;  In  re 
J.  H.  Alison  Lumber  Co.,  (S.  D.  Ga.  1906) 
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Jersey  v,  Lovell,  (C.  C.  A.  3d  Cir.  1910)  179 
Fed.  321;  In  re  Halsey  Electric  Generator 
Ck>.,  (D.  G.  N.  J.  1909)  23  Am.  Bankr.  Rep. 
401. 

Priority  over  liens.  —  Where  property  in 
custody  of  the  bankruptcy  court  is,  by  its 
consent,  turned  over  to  the  marshal  in  admi- 
ralty, and  sold  in  suita  to  enforce  maritime 
liens,  the  proceeds  are  subject  to  the  payment 
of  the  necessary  cost  incurred  by  the  bank- 
ruptcy court  in  preserving  the  property  be- 
fore it  was  turn^  over  and  the  costs  of  ad- 
ministration;  and  such  costs  are  entitled  to 
priority  over  the  admiralty  liens.  In  re 
Hughes,  (D.  C.  N.  J.  1909)  170  Fed.  809,  22 
Am.  Bankr.  Rep.  303. 

Secured  creditors  of  a  bankrupt,  who  make 
use  of  the  bankruptcy  court  and  its  officers  to 
realize  on  their  security,  may  be  required  to 
contribute  their  proportion  to  the  costs  of  the 
proceedings  and  for  the  preservation  of  the 
property  during  their  pendency,  where  there 
is  not  sufficient  unencumbered  estate.  In  re 
J.  H.  Alison  Lumber  Co.,  (S.  D.  Ga.  1905) 
137  Fed.  648,  14  Am.  Bankr.  Rep.  78. 

Trnstee'i  commissions  are  necessary  costs 
of  preserving  the  estate,  and  fall  under  sec- 
tion 646  (1).  In  re  Weiss,  (S.  D.  N.  Y. 
1908)  159  Fed.  295,  20  Am.  Bankr.  Rep.  247. 

Expense  incurred  by  a  trustee  in  bank- 
ruptcy in  caring  for  real  estate  which  is  sub- 
ject to  valid  mortgages  is  presumed  to  be  for 
the  protection  of  the  supposed  interest  of 
general  creditors,  and  unless  the  mortgagees 
expressly  or  by  necessary  implication  assent 
to  such  expenditures  they  cannot,  in  general, 
be  charged  with  them.  In  re  Vulcan  Foun- 
dry, etc.,  Co.,  (C.  C.  A.  3d  Cir.  1910)  180 
Fed.  671. 

Care  of  property  by  bankrupt  —  Where  a 
bankrupt  who  has  an  interest  in  growing 
crops  omits  to  list  the  same  in  his  schedule 
of  assets,  not  from  any  fraudulent  design,  but 
because  he  was  advised  that  they  would  not 
pass  to  his  trustee,  and  completes  their  culti- 
vation and  harvesting  after  his  adjudication 
in  bankruptcy,  and  is  then  ordered  to  sur- 
render the  proceeds  of  their  sale  to  the  trus- 
tee, he  will  be  allowed  a  reasonable  compen- 
sation for  work  and  care  bestowed  from  the 
date  of  the  adjudication.  In  re  Barrow, 
(W.  D.  Va.  1899)  98  Fed.  582,  3  Am.  Bankr. 
Rep.  414. 

But  a  bankrupt  is  not  entitled  to  reim- 
bursement for  his  expenses  in  taking  care  of 
exempt  property  pending  its  being  set  off  to 


him.    In  re  Groves,  (N.  D.  Ohio  1901)  6  Am. 
Bankr.  Rep.  728. 

The  amount  of  receiver's  certificates,  au- 
thorized by  a  court  of  bankruptcy  to  raise 
money 'required  for  the  purpose  of  preserving 
property  of  the  estate,  represents  an  expen- 
diture for  the  benefit  of  all  parties  in  inter- 
est, and  is  entitled  to  priority  of  payment 
from  the  proceeds  of  such  property.  In  re 
Alaska  Fishing,  etc.,  Co.,  (W.  D.  Wash. 
1909)    107  Fed.  875,  21  Am.  Bankr.  Rep.  685. 

Wages  earned  in  preservation  of  estate. — 
In  In  re  Erie  Lumber  Co.,  (S.  D.  Ga.  1906) 
1.50  Fed.  817,  17  Am.  Bankr.  Rep.  689,  it  was 
said :  "  Under  the  bankruptcy  law  of  the 
United  States  every  l|iborer  who  actually 
labors  under  the  authority  of  the  court  for 
the  preservation  or  enhancement  of  the  fund 
or  property  in  cuatodia  legia  is  entitled  as 
to  that  estate  to  an  equitable  lien  equivalent 
in  effect  to  that  of  a  bona  fide  purchaser 
without  notice.  To  express  it  otherwise,  a 
laborer  who  by  order  of  the  court  is  em- 
ployed on  property  in  the  hands  of  the  court, 
as  to  the  existent  values  in  hand,  will  be 
paid  by  the  court  for  the  value  of  his  services 
rendered  to  that  property  to  which  the  liens 
of  the  creditors  attach,  and  for  the  benefit  of 
which  his  services  were  rendered.** 

Claim  of  assignee  for  creditors  for  preserv- 
ing estate.  —  An  assignment  for  the  benefit 
of  creditors,  fairly  made  and  intended  to 
facilitate  the  equal  distribution  of  the  insol- 
vent's property  among  his  creditors,  without 
any  attempt  to  defraud  or  embarrass  persons 
to  whom  he  was  indebted,  is  not  so  contrary 
to  the  policy  of  the  Bankruptcy  Act  as  to 
preclude  the  assignee  from  recovering  for 
disbursements  and  services  made  for  the  bene- 
fit and  preservation  of  the  estate  prior  to 
the  filing  of  the  bankrupt's  petition.  In  re 
Chase,  (Ist  Cir.  1903)  124  Fed.  763,  59  C. 
C.  A.  629,  10  Am.  Bankr.  Rep.  677.  See  also 
Randolph  r.  Scruggs,  (1903)  190  U.  S.  533, 
23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1165,  10  Am. 
Bankr.  Rep.  1. 

But  in  In  re  Peter  Paul  Book  Co.,  (W.  D. 
N.  Y.  1900)  104  Fed.  786,  5  Am.  Bankr.  Rep. 
105,  it  was  held  that  no  allowance  can  be 
made  by  a  court  of  bankruptcy  to  an  assignee 
under  a  general  assignment  for  services  ren- 
dered as  custodian  of  the  property  prior  to 
the  filing  of  a  petition  in  bankruptcy  against 
the  assignor,  even  though  such  services  ap- 
pear to  have  been  for  the  benefit  of  the  gen- 
eral creditors.  • 


(2)  ^Filing  fees  —  expense  of  recovering  concealed  assets.]  the  filing  fees 
paid  by  creditors  in  involuntary  cases,  and,  where  property  of  the  bankrupt, 
transferred  or  concealed  by  him  either  before  or  after  the  filing  of  the  petition, 
shall  have  been  recovered  for  the  benefit  of  the  estate  of  the  bankrupt  by  the 
efforts  and  at  the  expense  of  one  or  more  creditors,  the  reasonable  expenses  of 
such  recovery;  [(Amended  1903)  32  Stat.  L.  800.] 


The  expense  of  recovering  conoeaM  or 
transferred  property  by  creditors  for  the 
benefit  of  the  estate  was  provided  for  by  the 
amendment  of  1903.  In  re  Felson,  (N.  D.  N. 
T.  1905)   139  Fed*  275,  15  Am.  Bankr.  Rep. 


771 


188;  In  re  Goldberg,  (D.  C.  Me.  1906)  144 
Fed.  666,  16  Am.  Bankr.  Rep.  621;  In  re 
Medina  Quarry  Co.,  (W.  D.  N.  Y.  1910)  182 
Fed.  609.  See  also  In  re  Lesser,  (S.  D.  N. 
Y.  1900)   100  Fed.  433,  3  Am.  Bankr.  Rep. 


M  b  (1). 
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816,  iifflrmed  (C.  C.  A.  2d  Cir.  1000)  5  Am. 
Bankr.  Rep.  320  (decided  prior  to  the  eoMCt- 
ment  of  tlie  amendment). 

Swognition  of  creditor's  right  to  recover 
property  for  estate.  —  Section  646  (2)*  of  the 
Bankruptcy  Act,  as  amended,  clearly  recog- 
nixes  the  right  of  a  creditor  to  institute  pro- 
ceedings to  recover,  for  the  benefit  of  the  es- 
tate of  the  bankrupt,  property  transferred  by 
him  either  before  or  after  the  filing  of  the 


petition,  and  the  Act  makes  no  distinction  ai 
to  the  character  of  the  transfer,  whether  it  be 
one  involving  actual  fraud,  an  intent  to  hin- 
der, delay,  or  defraud  the  creditors  of  the 
bankrupt,  which  the  law  declares  to  be  null 
and  void,  or  a  constructive  fraud,  whidi  the 
law  declares  to  be  fraudulent  without  inquir- 
ing into  its  motive.  Frost  r.  TAtham,  (8.  D. 
Ala.  1910)  181  Fed.  866. 


(8)  \_Co8t  of  administraiion  —  attorneys^  fees.}  the  cost  of  administra- 
taon,  including  the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter 
provided  by  the  laws  of  the  United  States,  and  one  reasonable  attorney's  fee, 
for  the  professional  services  actually  rendered,  irrespective  of  the  number  of 
attorneys  employed,  to  the  petitioning  creditors  in  involuntary  cases,  to  the 
bankrupt  in  involuntary  cases  while  performing  the  duties  herein  prescribed, 
and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may  allow;  \_{1898)  SO 
Stat  L.  66S.] 


Cro99^reference:    As  to 

Expenses  of  administration  generally, 
section  62,  supra,  p.  749. 


The  proper  expenses  of  the  trustee  and 
referee  are  entitled  to  priority  as  costs  of 
administration.  In  re  Tebo,  (D.  C.  W.  Va. 
1000)  101  Fed.  410,  4  Am.  Bankr.  Rep.  235; 
Matter  of  Burke,  (N.  D.  Ohio  1901)  6  Am. 
Bankr.  Rep.  502.  And  see  the  annotation  un- 
der section  62,  supra,  p.  740. 

The  cost  of  notifying  creditors  of  an  ap- 
plication for  discharge  is  included  in  the  cost 
of  administration.  In  re  Hatcher,  (W.  D. 
Tex.  1906)  145  Fed.  658,  16  Am.  Bankr.  Rep. 
722. 

Cost  of  continuing  business.  —  Where  a 
general  assignee  for  creditors,  after  an  ad- 
judication of  bankruptcy  against  his  as- 
signor, with  the  approval  of  the  referee, 
continued  in  the  management  of  the  bank- 
rupt's business  until  the  appointment  of  a 
trustee,  and  conducted  the  same  successfully, 
it  was  held  that  he  was  entitled  to  payment 
for  his  services  rendered  during  such  time, 
and  the  trustee  should  also  be  required  to 
pay  bills  properly  and  legitimately  contracted 
by  him  in  the  conduct  of  the  business  after 
the  adjudication,  but  not  those  previously 
made.  In  re  Pattee,  (D.  C.  Conn.  1006)  143 
Fed.  994,  16  Am.  Bankr.  Rep.  460. 

Expense  of  carr3ring  out  contracts.  —  Ex- 
penditures made  by  a  receiver  and  trustee 
of  a  bankrupt's  estate  for  the  sole  benefit  of 
general  creditors,  in  carrying  out  contracts 
of  the  bankrupt  which  were  thought  to  be 
profitable,  are  not  costs  of  administration 
within  the  meaning  of  section  646  (3). 
In  re  Bourlier  Cornice,  etc.,  Co.,  (W.  D.  Ky. 
1905)  133  Fed.  968,  13  Am.  Bankr.  Rep. 
585. 

Attorney  fees  allowed.  — An  attorney  fee 
is  provable  and  entitled  to  priority  (1)  when 
the  services  were  rendered  to  the  petitioning 
creditors  in  involuntary  cases;  (2)  where  the 
services  are  rendered  to  the  bankrupt  in  in- 
voluntary cases  while  performing  the  duties 
prescribed  by  the  Act;  and  (3)  when  the  ser- 
yioes  of  an  attorney  are  really  necessary  and 


required  by  a  receiver  or  trustee  in  the  per- 
formance of  ^eir  duties  in  the  care  and  ad- 
ministration qf  the  banlo'upt  estate.  Such 
fees  to  be  allowed  as  part  of  the  expense  of 
the  care  and  preservation  of  the  estate,  and 
are  confined  to  services  rendered  during  the 
bankruptcy  proceedings.  In  re  Standard 
Fuller's  Earth  Co.,  (S.  D.  Ala.  1911)  188 
Fed.  678.  And  see  to  the  same  effect  Ran- 
dolph 17.  Scruggs,  (1903)  190  U.  8.  533,  23 
S.  Ct.  710,  47  U.  S.  (L.  ed.)  1165,  10  Am. 
Bankr.  Rep.  I;  In  re  Stotts,  (S.  D.  la.  1899) 
93  Fed.  438,  1  Am.  Bankr.  Rep.  641;  In  rt 
Scott,  (N.  D.  Tex.  1899)  96  Fed.  007,  2  Am. 
Bankr.  Rep.  324;  Smith  v.  Cooper,  *(C.  C.  A 
5th  Cir.  1903)  120  Fed.  230,  9  Am.  Bankr. 
Rep.  755;  In  re  Rosenthal,  (£.  D.  Mo.  1902) 
120  Fed.  848,  9  Am.  Bankr.  R^.  626;  In  rt 
Lang,  (W.  D.  Tex.  1904)  127  Fed.  755,  11 
Am.  Bankr.  Rep.  794;  In  re  McCk-adcen,  (W. 
D.  Tenn.  1904)  129  Fed.  621,  12  Am.  Bankr. 
Rep.  95:  In  re  Zier,  (C.  C.  A.  7th  Cir.  1905) 
142  Fed.  102,  15  Am.  Bankr.  Rep.  646,  af- 
fimUng  (D.  C.  Ind.  1904)  127  Fed.  399,  U 
Am.  Bankr.  Rep.  527;  In  re  Young,  (E.  D. 
y.  C.  1906)  142  Fed.  891,  16  Am.  Bankr. 
Rep.  106;  In  re  Erie  Lumber  Co.,  (S.  D.  Gs. 
1906)  150  Fed.  817,  17  Am.  Bankr.  Rep.  689; 
In  re  Payne,  (E.  D.  N.  Y.  1907)  151  Fed. 
1018,  18  Am.  Bankr.  Rep.  192,  reversed  on 
other  grounds  (1909)  211  U.  S.  575,  29  S. 
Ot.  159,  53  U.  S.  (L.  ed.)  332;  In  re  Chns^ 
sen,  (B.  C.  S.  C.  1908)  164  Fed.  300,  21  Am. 
Bankr.  Rep.  34;  In  re  Southern  Steel  Co., 
(N.  D.  Ala.  1909)  169  Fed.  702,  22  Am. 
Bankr.  Rep.  476;  In  re  Christiansen,  (D.  C. 
N.  D.  1910)  175  Fed,  867,  23  Am.  Bankr. 
Rep.  710;  In  re  Medina  Quarry  Co.,  (W.  D. 
N.  Y.  1910)  182  Fed.  509;  Matter  of  Mei», 
(W.  D.  Ky.  1907)  18  Am.  Bankr.  Rep.  104; 
Matter  of  Berkowitz,  (D.  C.  N.  J.  1908)  22 
Am.  Bankr.  Rep.  236.  ^ 

Services  rendered  to  Tolimtary  bankrapt 
—  It  has  been  held  that  the  services  of  an 
attorney  rendered  to  a  voluntary  bankrupt  in 
the  necessary  performance  of  the  bankriipfi 
statutory  duties  are  entitled  to  priority  of 
payment.  In  re  Kross,  (S.  D.  N.  Y.  1899) 
96  Fed,  816,  3  Am.  Bankr,  Rep.  187;  Matter 
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of  Hitchcock,   (D.  C.  Hawaii  1906)    17  Am. 
Bankr.  Rep.  664. 

But  no  attorneys'  fee  can  be  allowed  in 
▼oluntary  proceedings,  except  upon  proof  of 
aervioes  actually  rendered  to  the  bankrupt, 
in  doing  the  things  which  the  law  requires 
of  him.  In  re  Terr  ill,  (D.  C.  Vt  1900)  103 
Fed.  781. 

It  has  also  been  held  that  the  attorney  for 
a  voluntary  bankrupt  is  not  entitled  to  prior- 
ity of  payment  out  of  the  estate.  In  re 
Beck,  (S.  D.  la.  1899)  92  Fed.  889,  1  Am. 
Bankr.  Rep.  535;  In  re  Stotts,  (S.  D.  la. 
1899)  93  Fed.  438,  1  Am.  Bankr.  Rep.  641. 

Order  of  priority.  —  Fees  of  attorneys  for 
the  petitioning  creditors  in  a  proceeding  in  in- 
voluntary bamcruptcy  are  allowable  and  given 
priority  as  a  part  of  the  cost  of  administra- 
tion, and  such  claims  rank  next  after  the 
wages  of  laborers,  taking  precedence,  subject 
to  tax  claims,  of  all  liens  on  the  funds  in 
the  hands  of  the  court  for  distribution.  In  re 
Erie  Lumber  Co.,  (S.  D.  Ga.  1906)  160  Fed. 
817,  17  Am.  Bankr.  Rep.  689. 

Saiyices  must  be  beneficial.  —  Compensa- 
tion for  an  attorney's  services  are  allowable 
only  on  equitable  considerations,  for  services 
from  which  the  estate  in  bankruptcy  has  de- 
rivec^  benefit,  and  to  the  extent  only  that  thev 
were  beneficial  in  fact.  In  re  Zier,  (C.  C. 
A.  7th  Cir.  1905)  142  Fed.  102,  15  Am. 
Bankr.  Rep.  646,  afflrnUng  (D.  C.  Ind.  1904) 
127  Fed.  399,  11  Am.  Banki-.  Rep.  527;  In  re 
Clauseen,  (D.  C.  S.  C.  1908)  164  Fed.  300, 
21  Am.  Bankr.  Rep.  34. 

The  statute  does  not  authorize  the  allow- 
ance of  fees  for  all  legal  work  the  attorney 
may  do  for  the  bankrupt  in  the  proceeding, 
but  only  for  that  which  the  referee  or  the 
court  may  consider  was  required  by  the  pro- 
visions of  the  law  and  the  necessities  of  the 
proceeding.  In  re  Payne,  (E.  D.  N.  Y.  1907) 
151  Fed.  1018,  18  Am.  Bankr.  Rep.  192. 

The  services  for  which  the  attorneys  of  the 
bankrupt  may  be  paid  out  of  the  bankrupt's 
estate,  as  part  of  the  costs  of  administration, 
are  the  preparation  and  filing  of  the  petition 
and  schedules  and  the  attendance  upon  the 
first  meeting  of  the  creditors;  and  the  ques- 
tion is,  what  would  be  a  reasonable  fee  for 
their  services.  Matter  of  Meis,  (W.  D.  Ky. 
1907)  18  Am.  Bankr.  Rep.  104. 

Services  rendered  in  good  faith.  —  The 
court  may  allow  an  attorney  for  the  bank- 
nipt  in  an  involuntary  proceeding,  for  ser- 
vices actually  rendered  in  good  faith  for  the 
real  purpose  of  impartially  administering 
the  estate.  In  re  Rosenthal,  (E.  D.  Mo. 
1902)  120  Fed.  848,  9  Am.  Bankr.  Rep. 
626. 

Allowance  confiiied  to  one  fee.  —  The  stat- 
ute authorizes  the  allowance  of  one  reason- 
able fee  only  to  the  petitioning  creditors  or 
the  bankrupt  as  reimbursement;  and  fees 
will  not  be  allowed  on  account  during  the 
administration  of  an  estate  on  petition  of 
attorneys  and  without  notice  to  parties  in- 
teref«ted.  In  re  Young,  (E.  D.  N.  C.  1906) 
142  Fed.  891,  16  Am.  Bankr.  Rep.  106. 

Division  of  fee,  —  The  one  attorney's  fee 
allowed  the  petitioning  creditors  by  section 
645  (3)  should  be  equitably  divided  between 


the  attorneys  representing  two  petitions  filed 
and  ^consolidated  by  order  of  the  court  under 
general  order  No.  7.  In  re  McCracken,  (W. 
D.  Tenn.  1904)  129  Fed.  621,  12  Am.  Bankr. 
Rep.  95. 

Where  two  petitions  in  involuntary  bank- 
ruptcy were  filed  by  different  creditors 
against  a  corporation,  one  of  which  did  not 
present  grounds  upon  which  it  could  legally 
be  adjudged  a  bankrupt,  and  the  adjudica- 
tion was  made  on  pounds  alleged  in  the  lat- 
ter, the  attorneys  in  the  subsequent  petition 
are  entitled  to  the  fee  allowed  for  filing  the 
petition  and  procuring  the  adjudication.  In 
re  Southern  Steel  Co.,  (N.  D.  Ala.  1909)  169 
Fed.  702,  22  Am.  Bankr.  Rep.  476. 

Time  of  presenting  claim.  — The  claim  of 
the  bankrupt's  attorney  for  a  fee,  payable  as 
part  of  the  costs  of  administration,  does  not 
lose  its  right  to  priority  of  payment  out  of 
the  funds  on  hand  at  the  time  it  is  pre- 
sented, merely  because  it  was  not  presented 
until  after  the  declaration  and  payment  of  a 
first  dividend.  In  re  Scott,  (N.  D.  Tex. 
1899)  96  Fed.  607,  2  Am.  Bankr.  Rep.  324. 

Amovnt  of  attorney  fees  —  Must  he  rea- 
sonable,—  The  fees  allowable  to  the  attorney 
for  a  voluntary  bankrupt  include  the  pay- 
ment for  services  reasonaoly  necessary  to  aid 
the  bankrupt  in  performing  the  duties  re- 
quired of  him  by  the  Act,  and  in  securing  the 
benefit  of  its  provisions,  and  obtaining  his 
discharee,  if  entitled  to  one;  the  amount  of 
such  allowance  to  be  in  all  cases  reasonable 
in  view  of  the  services  required  and  the 
amount  of  the  estate.  In  re  Christianson, 
(D.  C.  N.  D.  1910)  175  Fed.  867,  23  Am. 
Bankr.  Rep.  710. 

Allowances  to  attorneys  for  services  in 
bankruptcy  cases  must  be  made  in  view  of 
the  clearly  disclosed  policy  of  the  law  to  re- 
duce the  expense  of  administering  bankrupt 
estates  to  the  mifilmum.  In  re  Lang,  (W. 
D.  Tex.  1904)  127  Fed.  755,  11  Am.  Bankr. 
Rep.  794. 

A  referee  in  bankruptcy  is  entitled,  and  it 
is  his  duty,  to  reduce  the  amount  named  for 
fees  of  the  bankrupt's  attorney,  if  in  the 
referee's  opinion  it  is  too  high.  In  re  Fer- 
rer!, (E.  D.  La.  1911)  188  Fed.  675.  See 
also  section  60d,  supra,  p.  747,  as  to  transfer 
or  payment  made*  to  an  attorney  in  contem- 
plation of  bankruptcy. 

Matters  taken  into  consideration.  —  The 
amount  of  the  estate,  the  complexity  of  the 
bankrupt's  affairs,  the  time  reasonably  de- 
voted to  the  service,  the  standing  and  ex- 
perience of  counsel  —  these  are  all  proper 
elements  to  be  taken  into  consideration  in 
estimating  the  reasonableness  of  the  attor- 
ney's fees.  It  would  be  unwise,  for  both 
creditors  and  bankrupts,  to  make  the  com- 
pensation so  parsimonious  that  attorneys  of 
standing  and  experience  would  be  reluctant 
to  act  on  behalf  of  the  bankrupts.  In  re 
Christianson,  (D.  C.  N.  D.  1910)  175  Fed. 
867,  23  Am.  Bankr.  Rep.  710. 

Where  the  services  have  been  important 
and  beneficial  to  the  estate,  a  liberal  com- 
pensation should  be  allowed.  Matter  of 
Berkowitz,  (D.  C.  N.  J.  1908)  22  Am.  Bankr. 
Rep.  236. 
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Diwretian  of  co«r#.-»The  ftmouni  to  be 
*  allowed  rests  in  legal  judgment  and  judicial 
discretion,   but    not   in    unrestrained   discre- 
tion.     In  re  Standard  Fuller's  Earth   Co., 
(S.  D.  Ala.  1911)   186  Fed.  678. 

The  fees  allowed  are  always  subject  to  re- 
vision by  the  eouri.  In  re  Christianson,  (D. 
C.  N.  D.  1910)  176  Fed.  867,  23  Am.  Bankr. 
Rep.  710. 

Attorney  fee  denied.  —  A  claim  for  an  at- 
torney fee  will  not  be  allowed,  at  least  as 
one  entitled  to  priority,  where  the  services 
rendered  were  not  of  the  character  specified 
in  the  statute,  or  were  not  beneficial  to  the 
estate.  In  re  Woodard,  (E.  D.  N.  C.  1899) 
96  Fed.  966,  2  Am.  Bankr.  Rep.  692;  In  re 
Lewin,  (D.  C.  Vt.  1900)  103  Fed.  860,  4  Am. 
Bankr.  Rep.  632;  In  re  Carr,  <E.  D.  N.  G. 
1902)  117  Fed.  674,  9  Am.  Bankr.  Rep.  68; 
In  re  Connell,  (M.  D.  Pa.  1903)  120  Fed. 
846,  9  Am.  Bankr.  Rep.  474;  In  re  Rosen- 
thal, (E.  D.  Mo.  1902)  120  Fed.  848,  9  Am. 
Bankr.  Rep.  626;  Frank  v.  Dickey,  (C.  0. 
A.  8th  Cir.  1906)  139  Fed.  744,  16  Am. 
Bankr.  Rep.  166;  In  re  Zier,  (7th  Cir.  1906) 
142  Fed.  102,  73  C.  C.  A.  326,  a1Hrm\ng  (D. 
€.  Ind.  1904)  127  Fed.  399,  11  Am.  Bankr. 
Rep.  627;  In  re  O'Hara,  (M.  D.  Pa.  1909) 
166  Fed.  384,  21  Am.  Bankr.  Rep.  608;  In  re 
Crave,  etc.,  Co.,  (C.  C.  A.  2d  Cir.  1910)  183 
Fed.  769. 

Services  tending  to  defeat  and  delay  pro- 
oeedings.  —  There  will  be  no  allowance  of  an 
attorney  fee  in  a  case  where  it  is  not  shown 
that  the  bankrupt  has  performed  the  duties 
laid  upon  him  by  the  law,  but  where  it  ap- 
pears, on  the  contrary,  that  he  has  been 
actively  engaged  in  trying  to  defeat  or  delay 
the  proceedings.  In  re  Woodard,  (E.  D.  N. 
G.  1899)  96  Fed.  966,  2  Am.  Bankr.  Rep. 
692;  In  re  Zier,  (7th  Cir.  1906)  142  Fed. 
Ip2,  73  C.  C.  A.  326. 

^ervicee  not  "beneficial,  —  An  attorney  is 
not  entitled  to  an  allowance  from  the  estate 
in  bankruptcy  on  account  of  services  ren- 
dered to  a  state  receiver  where,  as  a  whole, 
his  services  cost  the  estate  and  general  cred- 
itors several  times  its  amount,  in  increased 
expenses  of  administration.  In  re  Zier,  (D. 
C.  Ind.  1904)  127  Fed.  339,  11  Am.  Bankr. 
Rep.  627.  See  also  Frank  v,  Dickey,  (C.  C. 
A.  8th  Cir.  1906)  139  Fed.  744,  15  Am. 
Bankr.  Rep.  155. 

Filing  defective  petition*  —  Attorneys  who 


filed  a  petition  in  involuntary  bankruptqr 
for  creditors,  which  was  defective  and  in- 
sufficient to  warrant  an  adjudication,  whieb 
was  made  on  a  second  petition  by  other  cred- 
itors, are  not  entitled  to  an  allowance  of 
fees  from  the  estate.  In  re  Fischer,  (C.  (X 
A.  2d  Cir.  1910)  175  Fed.  631,  23  Am.  Baidkr. 
Rep.  427. 

kesisting  adjudication,  —  A  claim  for  legal 
services  rendered  to  the  assignee  in  a  genertl 
deed  of  assignment,  in  unsuccessfully  resist- 
ing an  adjudication  of  bankruptcy  against 
his  assignor  on  a  petition  filed  within  four 
months  after  the  making  of  the  assignment, 
is  not  provable  against  the  bankrupt's  estate. 
Randolph  v.  Scruggs,  (1903)  190  U.  S.  533, 
23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1166,  10 
Am.  Bankr.  Rep.  1. 

Contesting  application  for  oompositton,— 
An  involuntary  bankrupt  is  not  entitled  to 
an  allowance  for  counsel  fees  and  disborie- 
ments  expended  on  a  contested  application 
to  confirm  a  composition,  such  expenditure 
not  being  a  part  of  the  costs  of  administra- 
tion, nor  for  services  rendered  to  the  bank- 
rupt while  performing  duties  prescribed  by 
section  64b  (3).  In  re  Fogarty,  (C.  G.  A. 
7th  Cir.  1911)   187  Fed.  773. 

Service  rendered  on  application  for  cKt- 
eharge.  —  No  allowance  can  be  made  from 
the  estate  to  attorneys  for  services  rendered 
in  the  matter  of  the  bankrupt's  application 
for  a  discharge,  which  has  no  relatioin  to  tbe 
administration  of  the  estate,  whether  such 
services  were  rendered  in  behalf  of  the  bank- 
rupt or  opposing  creditors.  In  re  Bmndin, 
(D.  C.  Minn.  1901)  112  Fed.  306,  7  Am. 
Bankr.  Rep.  296. 

Unnecessary  services.  —  The  unnecessarr 
filing  of  a  second  petition  on  behalf  of  cred- 
itors who  did  not  join  in  the  first  one,  does 
not  entitle  the  attorney  for  such  creditors  to 
a  fee  for  his  services;  and  this  is  true  even 
though  the  first  petition  is  deipurrable,  where 
it  is  subsequently  amended  and  an  adjudica- 
tion made  thereon.  Frank  o.  Dickey,  (G.  C. 
A.  8th  Cir.  1905)  139  Fed.  744,  15  Am. 
Bankr.  Rep.  156. 

Services  in  connection  with  daint  for  ex- 
emptions.—  The  statute  does  not  authorise 
the  allowance  of  a  fee  for  services  in  en- 
deavoring to  sustain  the  bankrupt's  exemp- 
tion claim.  In  re  O'Hara,  (M.  D.  Pa.  1909) 
166  Fed.  384,  21  Am.  Bankr.  Rep.  508. 


Fourth.  [Evfiployee^  wages,']  Wages  due  to  workmen,  clerks,  traveling  or 
city  salesmen,  or  servants  which  have  been  earned  within  three  months  before 
the  date  of  commencement  of  proceedings,  not  to  exceed  three  hundred  dollars 
to  each  claimant [;]  [{Amended  1906)  SI^  Stat  L,  267.'} 


Wages  entitled  to  priority.  —  Claims  for 
wages  due  to  workmen,  clerks,  traveling  or 
city  salesmen,  or  servants,  earned  within  the 
three  months  prior  to  the  institution i  of  the 
bankruptcy  preceedings,  and  not  exceeding 
$300,  are,  under  aeotion  645  (4),  entitled  to 
priority  of  payment  from  the  funds  of  the 
estate  of  the  bankrupt.  Shropshire  i?.  Bush, 
(1907)  204  U.  S.  186,  27  S.  Ct.  178,  51  U.  S. 
(L.  ed.)  436,  17  Am.  Bankr.  Rep.  77;  tn  re 
North  Carolina  Oar  Co.,  (E.  D.  N.  C.  1903) 


127  Fed.  178,  11  Am.  Bankr.  Rep.  488;  /»  r« 
Harmon,  (S.  D.  W.'Va.  1903)  128  Fed.  170, 
11  Am.  Bankr.  Rep.  64;  In  re  Burton  Bros. 
Mfg.  Co.,  (N.  D.  la.  1905)  134  Fed.  157,  14 
Am.  Bankr.  Rep.  218;  In  re  Erie  Lumber 
Co.,  (S.  D.  Ga.  1906)  150  Fed.  817,  17  Am. 
Bankr.  Rep.  6^9;  In  re  Fuller,  (S.  D.  W.  Vs. 
1907)  152  Fed.  538,  18  Am.  Bankr.  Rep.  443; 
Tn  re  Huntenberg,  (E.  D.  N.  Y.  1907)  153 
Fed.  768,  18  Am.  Bankr.  Rep.  697;  In  rs 
New  England  Tliread  Co.,  (0.  O.  R.  I,  190") 
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154  Fed.  742,  18  Am.  Bankr.  Rep.  840,  af- 
firmed  (C.  C.  A.  1st  Cir.  1907)  158  Fed.  788, 
20  Am.  Bankr.  Rep.  47;  In  re  Fink,  (£.  D. 
Pa.  1008)  163  Fed.  135,  20  Am.  Bankr.  Rep. 
897;  /n  re  Caldwell,  (£.  D.  Ark.  1908)  164  Fed. 
615,  21  Am.  Bankr.  Rep.  236;  United  Surety 
Co.  r.  Iowa  Mfg.  ijo.,  (C.  C.  A.  8th  Cir. 
1910)  179  Fed.  55;  In  re  Yoke  Vitrified 
Brick  Co.,  (D.  C.  Kan.  1910)  180  Fed.  235; 
In  re  Roebuck  Weather  Strip,  etc.,  Co.,  (S. 
D.  N.  Y.  1910)  180  Fed.  497;  In  re  Van 
Wert  Mach.  Co.,  (D.  C.  Mass.  1910)  180 
Fed.  607;  Matter  of  Winton  Lumber,  etc., 
Co.,  (E.  D.  Ky.  1906)  17  Am.  Bankr.  Rep. 
117;  In  re  Erie  Lumber  C6.,  (S.  D.  Ga.  1906) 
17  Am.  Bankr.  Rep.  699;  Matter  of  Meis, 
(W.  D.  Ky.  1907)  18  Am.  Bankr.  Rep.  104; 
In  re  Andrews,  (W.  D.  N.  C.  1907)  19  Am. 
Bankr.  Rep.  441;  Matter  of  Strickland,  (S. 
D.  Ga.)  20  Am.  Bankr.  Rep.  923;  Matter  of 
Mclntyre,  (S.  D.  Miss.  1908)  21  Am.  Bankr. 
Rep.  588;  Matter  of  Langley,  (W.  D.  Wis. 
1910)  24  Am.  Bankr.  Rep.  69. 

Tbe  word  "wages"  must  be  construed  in 
its  broader  and  more  general  sense  as  mean- 
ing compensation  for  services  rendered,  since 
to  hold  otherwise  would  lead  to  glaring  in- 
coneistencies  and  manifest  injustice.  In  re 
Dexter,  (C.  O.  A.  1st  Cir.  1907)  158  Fed. 
788,  20  Am.  Bankr.  Rep.  47. 

Wages  accruing  during  vacation  are  with- 
in the  statute.  In  re  B.  H.  Gladding  Co., 
(D.  C.  R.  I.  1903)  120  Fed.  709,  0  Am. 
Bankr.  Rep.  700. 

The  perfection  of  a  wage  claim  under  the 
state  law  is  not  essential  to  its  risht  of 
priority  in  bankruptcy.  In  re  CramoiW,  (N. 
D.  N.  Y.  1906)  145  Fed.  966,  17  Am.  Bankr. 
Rep.  22.  See  also  Matter  of  Strickland,  (S. 
D.  Ga.)  20  Am.  Bankr.  Rep.  923. 

Reducing  a  wage  claim  to  judgment  does 
not  disentitle  it  to  the  priority  accorded  by 
the  bankruptcy  law.  In  re  Anson,  (N.  D. 
Cal.  1899)  101  Fed.  698,  4  Am.  Bankr.  Rep. 
231. 

Commieeions  included, — ^The  term  "  wages," 
as  used  in  this  section,  has  received  a  very 
liberal  construction;  and  it  has  been  held  to 
include  commissions  or  other  methods  of 
payment.  In  re  Dexter,  (1st  Cir.  1907)  158 
Fed.  788,  89  C.  C.  A.  285,  20  Am.  Bankr. 
Rep.  47;  In  re  Fink,  (E.  D.  Pa.  1908)  163 
Fed.  135,  20  Am.  Bankr.  Rep.  897;  In  re 
Roebuck  Weather  Strip,  etc.,  Oo.,  (S.  D.  N. 
Y.  1910)    180  Fed.  497. 

But  commissions  earned  by  an  'Mnci- 
dental"  agent,  on  whom  there  was  no  obli- 
gation to  serve,  are  not  "wages"  within  the 
meaning  of  the  bankruptcv  law.  In  re 
Waxelbau^,  (N.  D.  Ga.  1900)  101  Fed.  228, 
4  Am,  Bankr.  Rep.  120;  Matter  of  Smith, 
(D.  C.  R.  I.  1903)   11  Am.  Bankr.  Rep.  647. 

Damages  occasioned  hy  a  breach  of  con- 
tract of  employment  for  a  fixed  period  are 
not  wi^es  within  the  meaning  of  the  statute. 
In  re  Sweetser,  (C.  C.  A.  2d  Cir.  1905)  142 
Fed.  131,  15  Am.  Bankr.  Rep.  650. 

A  judgment  recovered  for  thh  wrongful  dis- 
charge of  a  salesman  is  not  entitled  to  prior- 
i^  as  a  claim  for  wages.  Matter  of  Lewis, 
(D.  C.  R.  I.  1904)   12  Am.  Bankr.  Rep.  279. 

Money  loaned  to  pay  wages,  —  The  prior- 


ity accorded  by  the  statute  is  for  the  bene- 
fit of  the  wage  earner  alone,  and  does  not 
entitle  a  lender  to  priority  for  money  ad- 
vanced to  the  insolvent  for  the  payment  of 
the  wages  of  his  laborers.  In  re  North  Caro- 
line Car  Co.,  (£.  D.  N.  C.  1903)  127  Fed. 
178,  11  Am.  Bankr.  Rep.  488.  See  also  In  re 
St.   Louis   Ice   Mfg.,   etc.,   Co.,    (£.   D.   Mo. 

1906)  147  Fed.  752,  17  Am.  Bankr.  Rep.  194; 
United  Surety  Co.  v.  Iowa  Mfg.  Co.,  (C.  C. 
A.  8th  Cir.  1910)   179  Fed.  55. 

Who  may  claim  wages.  —  A  "piece 
worker"  ie  entitled  to  priority  as  a  wage 
earner.  In  re  Gurewitz,  (C.  C.  A.  2d  Cir. 
1903)   121  Fed.  982,  10  Am.  Bankr.  Rep.  350. 

Salesmen.  —  "  Traveling  or  city  salesmen  " 
are,  since  the  amendment  of  1906,  entitled  to 
priority  of  payment.  In  re  Gay,  (D,  C. 
Mass.  1910)  188  Fed.  392.  See  also  In  re 
New    England    Thread    Co.,     (D.    C.    R.    I. 

1907)  154  Fed.  742,  18  Am.  Bankr.  Rep.  840, 
affirmed  (C.  C.  A.  Ist  Cir.  1907)  158  Fed- 
788,  20  Am.  Bankr.  Rep.  47;  In  re  Grignard 
Lith.  Co.,  (E.  D.  N.  Y.  1907)  155  Fed.  699, 
19  Am.  Bankr.  Rep.  743;  In  re  Fink,  (E.  D. 
Pa.  1908)  163  Fed.  135,  20  Am.  Bankr.  Rep. 
897;  In  re  Roebuck  Weather  Strip,  etc.,  Co., 
(S.  D.  N.  Y.  1910)   180  Fed.  497. 

Clerks,  —  The  claim  of  a  clerk  for  his 
wages,  earned  within  three  months  of  the 
bankruptcy  of  his  employer,  is  a  priority 
fixed  by  the  Bankruptcy  Act.  In  re  Flick, 
(S.  D.  Ohio  1900)  105  Fed.  503,  5  Am. 
Bankr.  Rep.  465;  In  re  Henry  C.  King  Co., 
(D.  C.  Mass.  1902)  113  Fed.  110,  7  Am. 
Bankr.  Rep.  619;  In  re  Erie  Lumber  Co.,' 
(S.  D.  Ga.  1906)  17  Am.  Bankr.  Rep.  699; 
Matter  of  Strickland,  (S.  D.  Ga.)  20  Am. 
Bankr.  Rep.  923. 

Bookkeepers.  —  The  word  "  clerk,"  as  it  is 
used  in  section  64&  (4),  includes  a  person 
who  regularly  keeps  a  bankrupt's  books.  In 
re  Baumblatt,  (E.  D.  Pa.  1907)  153  Fed. 
485,  19  Am.  Bankr.  Rep.  500. 

Musicians  employed  at  regular  wages  to 
play  in  a  theatre  or  other  plaoe  are  "ser- 
vants," and  entitled  to  priority  of  payment 
from  the  estate  of  the  employer  in  bank- 
ruptcy, for  their  wages  earned  within  three 
months.  In  re  Caldwell,  (E.  D,  Ark.  1908) 
164  Fed.  515,  21  Am.  Bankr.  Rep.  236. 

A  teamster,  while  not  entitled  to  priority 
for  charges  for  the  use  of  his  wagon  and 
team,  has  a  prior  right  gf  payment  with  re- 
spect to  the  services  which  he  personally 
rendered.  Matter  of  Winton  Lumber,  etc., 
Co.,  (E.  D.  Ky.  1906)  17  Am.  Bankr.  Rep. 
117. 

The  manager  of  a  store  has  been  held  to  be 
entitled  to  priority  for  sums  due  to  him  as 
wages.  In  re  Andrews,  (W,  D.  N.  C.  1907) 
19  Am.  Bankr.  Rep.  441. 

But  the  manager  of  a  branch  offU^  of  a 
broker  in  another  city  is  not  a  "workman, 
clerk,  or  servant,"  and  his  claim  for  services 
is  not  entitled  to  priority  on  the  bankruptcy 
of  his  employer.  In  re  Brown,  (8.  D.  N.  Y. 
1909)  171  Fed.  281,  22  Am.  Bankr.  Rep.  496. 

The  president  of  a  commercial  corporation 
is  not  such  a  workman  as  will  be  entitled  to 
priority  under  the  statute.  In  re  Grubbs- 
Wiley  Grocery  Co.,  (W.  D.  Mo.  1899)  96  Fed. 
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183;  Intt  Carolina  Cooperage  Co.,  (E.  D.  N. 
C.  1899)  96  Fed.  950,  3  Am.  Bankr.  Rep.  164. 

TKb  proprietor  of  a  hlackamith  shop  is  not 
entitled  to  priority  of  a  workman,  with  re- 
spect to  a  claim  due  to  him  for  eervices  ren- 
dered to  the  bankrupt.  Weaver  v,  Hugill 
Stone,  etc.,  Co.,  (N.  D.  Ohio  1906)  16  Am. 
Bankr.  Rep.  516. 

An  independent  contractor  is  not  a  work- 
man, nor  is  his  compensation  wages,  within 
the  meaning  of  the  statute.  In  re  Deutschle, 
(M.  D.  Pa.  1910)   182  Fed.  430. 

A  huyei',  commissioned  to  buy  goods  for 
the  bankrupt,  as  well  as  for  other  persons, 
is  not  entitled  to  priority.  Matter  of  Smith, 
(D.  C.  R.  I.  1903)   11  Am.  Bankr.  Rep.  647. 

Assignee  of  wage  claim.  —  It  has  been 
quite  generally  held  that  an  assignee  of  a 
wage  claim  is  entitled  to  the  priority  given 
to  such  claim  by  the  bankruptcy  law;  the 
priority  being  attached  to  the  claim  and  not 
to  the  person.  Shropshire  P.  Bush,  (1907) 
204  U.  8.  186,  27  S.  Ct.  178,  51  U.  S.  (L.  ed.) 
436,  17  Am.  Bankr.  Rep.  77 ;  In  re  Campbell, 
(E.  D.  Wis.  1900)  102  Fed.  686.  4  Am. 
Bankr.  Rep.  535;  In  re  North  Carolina  Car 
Co.,  (E.  D.  N.  C.  1903)  127  Fed.  178,  11  Am. 
Bankr.  Rep.  480;  In  re  Harmon,  (S.  D.  W. 
Va.  1903)  128  Fed.  170,  11  Am.  Bankr.  Rep. 
64;  In  re  Fuller,  (S.  D.  W.  Va.  1907)  152 
Fed.  538,  18  Am.  Bankr.  Rep.  443;  United 
Surety  Co.  ©.  Iowa  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1910)  179  Fed.  55;  Matter  of  Langley, 
(W.  D.  Wis.  1910)  24  Am.  Bankr.  Rep.  69. 
»  It  was,  however,  formerly  held  in  some 
cases  that  the  assignee  of  a  wage  claim  was 
not  entitled  to  priority.    In  re  Westlund,  (D. 

C.  Minn.  1900)  99  Fed.  399,  3  Am.  Bankr. 
Rep.  646;  In  re  St.  Louis  Ice  Mfg.,  etc.,  Co., 
(E.  D.  Mo.  1906)  147  Fed.  752,  17  Am. 
Bankr.  Rep.  194. 

The  priority  to  which  an  assignee  of  a  wage 
claim  is  entitled  may  be  lost  by  novation. 
In  re  Fulk»r,  \Q.  D.  W.  Va.  1907)  152  Fed. 
538,  18  Am.  Bankr.  Rep.  443. 

Subrogation  is  not  a  matter  of  strict  right 
but  purely  equitable  in  its  nature,  dependent 
upon  the  facts  and  circumstances  of  each 
particular  case.  United  Surety  Co.  r.  Iowa 
Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1910)  179  Fed. 
55.  ' 

Order  of  priority.  —  Section  646  (4),  giving 
priority  to  wages  due  to  workmen,  is  not  in- 
tended to  give  such  priority  over  debts  se- 
cured by  valid  liens.     In  re  Proudfoot,   (N. 

D.  W.  Va.  1909)  173  Fed.  733,  23  Am.  Bankr. 
Rep.  106.  See  also  In  re  Muhlhauser,  (C.  C. 
A.  6th  Cir.  1903)  121  Fed.  629,  10  Am. 
Bankr.  Rep.  231;  In  re  Cramond,  (N.  D. 
N.  Y.  1906)  145  Fed.  966,  17  Am.  Bankr. 
Rep.  22;  Matter  of  Meis,  (W.  D.  Ky.  1907) 
18  Am.  Bankr.  Rep.  104. 

Bui  a  prioritpr  of  wage  claims  over  liens, 
which  is  recognized  by  the  law  of  the  state, 
will  also  be  recognized  in  bankruptcy  pro- 
ceedings. In  re  Byrne,  <S.  D.  la.  1899)  97 
Fed.  762,  3  Am.  Bankr.  Rep.  268 ;  In  re  Mat- 
thews, (W.  D.  Ark.  1901)  109  Fed.  603,  6 
Am.  Bankr.  Rep.  96.  See  also  In  re  Erie 
Lumber  Co.,  (S.  D.  Ga.  1906)  150  Fed.  817, 
17  Am,  Bankr.  Rep.  689,  wherein  it  appears 
that  priority  was  accorded  a  wage  claim  as 
one  for  the  preservation  of  the  estate.    And 


see  the  annotation  under  section  646  (5), 
infra,  p.  777. 

Wage  claims  are  entitled  to  priority  om 
those  claims  falling  within  the  subseqiieBt 
classification  in  secdon  646.  In  re  Yoke  Vit- 
rified Brick  Co.,  (D.  C.  Kan.  1910)  180  Fed. 
235;  In  re  Pittsburg  Industrial  Iron  Works, 
(W.  D.  Pa.  1909)  22  Am.  Bankr.  Rep.  851. 

Application  of  payments.  —  A  wage  claim- 
ant, to  whom  wages  were  owing  on  a  nra- 
ning  account,  is  not  re<^uired  to  credit  pay- 
ments made  to  him  within  the  last  three 
months  to  reduce  wages  earned  within  that 
period,  but  is  entitled  to  credit  all  the  pay- 
ments to  the  earlier  items  of  the  account 
In  re  Van  Wert  Mach.  Co.,  (D.  C.  Mass. 
1910)  186  Fed.  607.  See  also  In  re  Flick, 
(S.  D.  Ohio  1900)  105  Fed.  603,  5  Am.  Bankr. 
Rep.  465;  In  re  Andrews,  (W.  D.  N.  C.  1907) 
19  Am.  Bankr.  Rep.  441 ;  Matter  of  Mclntyre, 
(S.  D.  Miss.  1908)  21  Am.  Bankr.  Rep.  588. 

Time  of  earning  wages  —  Before  filing  peti- 
tion. —  A  claim  for  wages,  in  order  to  be  en- 
titled to  the  priority  accorded  by  the  statute, 
must  have  been  earned  within  the  three 
months  preceding  the  commencement  of  the 
proceedings  in  bankruptcy.    In  re  Rouse,  (C. 

C.  A.  7th  Cir.  1899)  91  Fed.  96,  1  Am.  Bankr. 
Rep.  234,  reversing  (N.  D.  111.  1899)  91  Fed. 
514,  1  Am.  Bankr.  Rep.  231;  In  re  Flick,  (S. 

D.  Ohio  1900)  105  Fed.  503,  5  Am.  Bankr. 
Rep.  465;  In  re  B.  H.  Gladding  Co.,  (D.  C. 
R.  I.  1903)  120  Fed.  709,  9  Am.  Bankr.  Rep. 
700;  In  re  Sloraka,  (C.  C.  A.  2d  Cir.  1903) 
122  Fed.  630,  9  Am.  Bankr.  Rep.  635;  In  re 
Burton  Bros.  Mfg.  Co.,  (N.  D.  la.  1905)  134 
Fed.  157,  14  Am.  Bankr.  Rep.  218;  In  re 
Huntenberg,  (E.  D.  N.  Y.  1907)  153  Fed. 
768,  18  Am.  Bankr.  Rep.  697. 

But  it  has  been  held  that  the  three  months 
is  to  be  computed  from  the  time  the  bank- 
rupt suspended  business,  and  not  from  the 
time  the  petition  was  filed.  In  re  Rouse,  (N. 
D.  111.  1899)  1  Am.  Bankr.  Rep.  231. 

Where  oftly  a  part  of  a  claim  against  n 
bankrupt  for  labor  was  for  services  performed 
within  three  months  prior  to  the  commence- 
ment of  the  bankruptcy  proceedings,  it  was 
held  that  the  claimant  was  entitled  to  prior- 
ity only  for  such  part  as  was  earned  within 
the  three  months  period.  In  re  Burton  Bros. 
Mfg.  Co.,  (N.  D.  la.  1905)  134  Fed.  157,  14 
Am.  Bankr.  Rep.  218. 

Wages  earned  after  filing  petition.  —  In 
In  re  Gerson,  (E.  D.  Pa.  1899)  1  Am.  Bankr. 
Rep.  251,  it  was  said:  "  While  it  is  probable 
that  all  of  these  sums  were  not  earned  before 
the  commencement  of  proceedings,  and  may 
not  therefore  be  within  the  letter  of  the  clause 
(4)  of  section  64,  it  would  be  a  great  hard- 
ship to  exclude  such  claimants,  who  were 
without  notice  of  the  filing  of  the  petition, 
from. this  right  of  priority,  and  such  literal 
interpretation  would  not  be  within  the  spirit 
of  the  usual  legislation  on  the  subject,  in 
which  the  purpose  to  fully  protect  such  cred- 
itors is  always  apparent." 

The  amount  of  a  wage  claim  allowable  in 
bankruptcy  is  governed  by  clause  (4).  and 
not  by  clause  (5),  of  section  64ft.  In  re 
Shaw,.  (E.  D.  Pa.  1901)  109  Fed.  782,  6  Am. 
Bankr.  Rep.  501;  In  re  Slomka,  (C.  C.  A.  2d 
Cir.  1903)  122  Fed.  630, 9  Am.  Bankr.  Rep.  635. 
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(5)  \J)ehis  owing  to  person  entitled  to  priority.]  debts  owing  to  any  person 
who  by  the  laws  of  the  States  or  the  United  States  is  entitled  to  priority. 
1(1898)  SO  Stat.  L.  663.] 


Crosa^referencea:   As  to 
LienB  recognized  under  state  laws,  see 

section  67d. 
Trustee's  title  as  subject  to  valid  liens, 

etc.,   see   the   several    subdivisions    of 

section  70a,  infra,  p.  811. 

The  amendment  of  x^xo  does  not  attempt 
to  repeal  nor  alter  section  64  of  the  Bank- 
ruptcy Act,  which  regulates  the  order  of  dis- 
tribution  of  assets,  nor  does  it  change  clause 
5  of  that  section,  which  provides  that  "  debts 
owing  to  any  person  who  by  the  laws  of  the 
states  or  the  United  States  is  entitled  to 
priority"  shall  be  given  priority  in  the  dis- 
tribution of  the  bankrupt's  estate  next  after 
those  claims  which  are  given  priority  by  pre- 
vious clauses  of  the  section.  In  re  Lausman, 
(W.  D.  Ky.  1910)  183  Fed.  647. 

Recognition  of  local  law  constitutional. — 
The  recognition  of  the  local  law  by  the  Bank- 
ruptcy Act  does  not  render  the  Act  void  as 
an  attempt  by  Congress  unlawfully  to  dele- 
gate its  legislative  power.  Hanover  Nat. 
Bank  v.  Moyses,  (1902)  186  U.  S.  181,  22  S. 
Ct.  857,  46  U.  S.  (L.  ed.)  1113,  8  Am.  Bankr. 
Rep.  1. 

The  controlling  principle  of  constmction 
applicable  to  section  646  (5)  is  that  the 
creditor  shall  be  allowed  the  same  prioritv 
under  the  Bankruptcy  Act  which  he  would 
have  had  if  such  Act  had  not  superseded  the 
state  laws  governing  the  distribution  of  the 
estates  of  insolvent  debtors.  In  re  Jones,  (W. 
D.  Mich.  1907)  161  Fed.  108,  18  Am.  Bankr. 
Rep.  206  J  In  re  Yoke  Vitrified  Brick  Co.,  (D. 
C.  Kan.  1910)   180  Fed.  235. 

Priorities  accorded  by  state  or  federal  laws. 
—  Section  646  (5),  in  providing  for  the  pay- 
ment of  debts  in  accordance  with  the  prior- 
ities recognized  by  the  laws  of  the. state  or 
the  United  States,  is  clearly  an  adoption  of 
those  laws,  at  least  in  so  far  as  they  do  not 
conflict  with  the  bankruptcy  law.  There- 
fore, whatever  claims  are  entitled  to  priority 
of  payment  under  the  state  or  federal  stat- 
utes and  decisions  will  also  be  entitled  to 
such  priority  of  payment  in  bankruptcy  pro- 
ceedings. Hanover  Nat.  Bank  v.  Moyses, 
(1902)  186  U.  8.  181,  22  S.  Ct.  857,  46  U.  S. 
(L.  ed.)  1113,  8  Am.  Bankr.  Rep.  1;  Ran- 
dolph V.  Scruggs,  (1903)  190  U.  S.  533,  23  S. 
Gt.  710,  47  U.  S.  (L.  ed.)  1165,  10  Am. 
Bankr.  Rep.  1;  Hutchinson  v.  Otis,  (1903) 
190  U.  S.  562,  23  8.  Ct.  778,  47  U.  8.  (L.  ed.) 
1179,  10  Am.  Bankr.  Rep.  135,  afflmUng  (C. 
C.  A.  1st  Cir.  1902)  116  Fed.  937,  8  Am. 
Bankr.  Rep.  382;  In  re  Byrne,  (8.  D.  la. 
1899)  97  Fed.  762,  3  Am.  Bankr.  Rep.  268; 
In  re  Falls  City  Shirt  Mfg.  Co.,  (D.  C.  Ky. 
1899)  98  Fed.  592,  3  Am.  Bankr.  Rep.  437; 
In  re  Lewis,  (D.  C.  Mass.  1900)  99  Fed.  936, 
4  Am.  Bankr.  Rep.  61 ;  In  re  Tebo,  (D.  C.  W. 
Va.  1900)  101  Fed.  419,  4  Am.  Bankr.  Rep. 
236;  In  re  Worcester  County,  (C.  C.  A.  1st 
Cir.  1900)  102  Fed.  808,  4  Am.  Bankr.  Rep. 
497;  In  re  Beaver  Coal  Co.,  (D.  C.  Or^.  1901) 


107  Fed.  98,  6  Am.  Bankr.  Rep.  404;  In  re 
Laird,  (C.  C.  A.  6th  Cir.  1901)  109  Fed.  660,. 
6  Am.  Bankr.  Rep.  1;  In  re  Matthews,  (W, 
D.  Ark.  1901)  109  Fed.  603,  6  Am.  Bankr. 
Rep.  96;  In  re  Daniels,  (D.  C.  R.  L  190})  110 
Fed.  745,  6  Am.  Bankr.  Rep.  699;  In  re  West 
Norfolk  Lumber  Co.,  (E.  D.  Va,  1902)  112 
Fed.  767,  7  Am.  Bankr.  Rep.  648 ;  In  re  Crow, 
( W.  D.  Ky.  1902)  116  Fed.  110,  7  Am.  Bankr. 
Rep.  545;  Summers  r.  Abbott,  (C.  C.  A.  8th 
Cir.  1903)  122  Fed.  36,  10  Am.  Bankr.  Rep. 
254;  In  re  Prince,  (M.  D.  Pa.  1904)  131  Fed. 
546,  12  Am.  Bankr.  Rep.*  680;  Liddon  V. 
Smith,  (C.  C.  A.  6th  Cir.  1905)  136  Fed.  48, 
14  Am.  Bankr.  Rep.  204;  Mott  v,  Wissler 
Min.  Co.,  (C.  C.  A.  4th  Cir.  1906)  136  Fed. 
697,  14  Am.  Bankr.  Rep.  321;  In  re  Smart, 
(N.  D.  Ohio  1905)  136  Fed.  974,  14  Am. 
Bankr.  Rep.  672;  In  re  Potter,  (W.  D.  Ky. 
1906)  143  Fed.  407,  16  Am.  Bankr.  Rep.  226; 
In  re  GJoldberg,  (D.  C.  Me.  1906)  144  Fed. 
566,  16  Am.  Bankr.  Rep.  521;  Moore  v. 
Green,  (C.  C.  A.  4th  Cir.  1906)  145  Fed. 
480,  16  Am.  Bankr.  Rep.  648;  In  re  Cram- 
ond,  (N.  D.  N.  Y.  1906)  146  Fed.  966,  17 
Am.  Bankr.  Rep.  22;  In  re  Doran,  (W.  D.  Ky. 

1906)  148  Fed.  327,  17  Am.  Bankr.  Rep.  799; 
In  re  Chavez,  (C.  C.  A.  8th  Cir.  1906)  149 
Fed.  73,  17  Am.  Bankr.  Rep.  641;  In  re  Erie 
Lumber  Co.,  (S.  D.  Ga.  1906)   150  Fed.  817, 

17  Am.  Bankr.  Rep.  689;  In  re  Jones,  (W.  D. 
Mich.  1907)  151  Fed.  108,  18  Am.  Bankr. 
Rep.  200;  In  re  Bennett,  (C.  C.  A.  6th  Cir. 

1907)  153  Fed.  673,  18  Am.  Bankr.  Rep.  320; 
In  re  Western  Implement  Co.,  (D.  C.  Minn. 
1909)  166  Fed.  676,  22  Am.  Bankr.  Rep.  167; 
In  re  Iroquois  Mach.  Co.,  (D.  C.  R.  I.  1909) 
166  Fed.  629,  22  Am.  Bankr.  Rep.  183 ;  In  re 
Faulhaber  Stable  Co.,  (C.  C.  A.  2d  Cir. 
1909)  170  Fed.  68,  22  Am.  Bankr.  Rep.  381; 
In  re  Standard  Oak  Veneer  Co.,  (E.  D.  Tenn. 
1909)  173  Fed.  103,  22  Am.  Bankr.  Rep.  883; 
In  re  Clark  Coal,  etc.,  Co.,  (W.  D.  Pa.  1909) 
173  Fed.  658,  23  Am.  Bankr.  Rep.  273 ;  In  re 
Amoratis,  (C.  C.  A.  9th  Cir.  1910)  178  Fed. 
919;  In  re  Devlin,  (D.  C.  Kan.  1910)  180 
Fed.  170;  In  re  Yoke  Vitrified  Brick  Co., 
(D.  C.  Kan.  1910)  180  Fed.  235;  In  re  I>au8- 
man,  (W.  D.  Ky.  1910)  183  Fed.  647;  In  re 
Randolph,  (N.  D.  W.  Va.  1911)  187  Fed. 
186;  In  re  Rose,  (N.  D.  Ohio  1899)  1  Am. 
Bankr.  Rep.  68;  In  re  Frick,  (N.  D.  Ohio 
1899)  1  Am.  Bankr.  Rep.  719;  In  re  Duncan, 
(N.  D.  Tex.  1898)  2  Am.  Bankr.  Rep.  321; 
In  re  Coffin.  (E.  D.  Tex.  1899)  2  Am.  Bankr. 
Rep.  344;  Matter  of  Meis,  (W.  D.  Ky.  1907) 

18  Am.  Bankr.  Rep.  104;  In  re  Pittsburg  In- 
dustrial Iron  Works,  (W.  D.  Pa.  1909)  22 
Am.  Bankr.  Rep.  851;  Matter  of  Langley, 
(W.  D.  Wis.  1910)  24  Am.  Bankr.  Rep.  69. 

Priority  under  federal  laws.  —  Section  64  b 
(5)  does  not  lessen  nor  affect  the  rights  of 
the  United  States  under  R.  8.  sec.  3466,  2 
Fed.  Stat.  Annot.  46,  nor  the  right  of  a 
surety,  in  a  bond  given  by  the  bankrupt  to 
the  United  States,  who  pays  the  money  due 
on  such  bond,  to  be  subrogated  to  a  "like 
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priority"  under  the  provisions  of  R.  S.  sec. 
3468,  2  Fed.  Stat.  Annot.  50.  Title  Ouar- 
snty,  etc.,  Co.  r.  Ouftrantee  Title,  etc.,  Co., 
(C.  C.  A.  3d  Cir.  1909)  174  Fed.  385,  23  Am. 
Bankr.  Rep.  340.  See  also  In  re  Stoever, 
(£.  D.  Pa.  1904)  127  Fed.  394,  11  Am.  Bankr. 
Rep.  346. 

Priority  fl«pendent  on  ttate  law.  — Any 
priority  of  payment  allowed  under  section 
646  (5^,  80  far  as  it  is  therein  made  to  de- 
pend upon  the  "  law  of  the  state,"  must  be 
evidenced  by  some  statutory  provision  or  by 
a  Judicial  nile  so  certainly  established  as  to 
put  it  upon  the  level  of  a  statutory  enact- 
ment; and  it  is  clearly  incumbent  upon  the 
person  who  claims  priority  to  show  the  ex- 
istence of  such  law.  In  re  Potter,  (W.  D. 
Ky.  1906)  143  Fed.  407,  16  Am.  Bankr.  Rep. 
226. 

Ani^nee  entitled  to  priority,  —  A  claim 
which  is  given  priority  because  of  a  state 
statute  by  whicn  the  right  of  priority  is 
given  to  the  debt,  and  not  to  the  creditor, 
may  be  assigned  before  bankruptcy,  and  the 
right  of  priority  will  pass  to  the  assignee. 
In  re  Bennett,  (C.  C.  A.  6th  Cir.  1907)  153 
Fed.  673,  18  Am.  Bankr.  Rep.  320;  Matter  of 
Langley,  (W.  D.  Wis.  1910)  24  Am.  Bankr. 
Rep.  69.  And  see  also  the  cases  to  this 
effect,  with  respect  to  the  assignment  of  wage 
claims,  cited  under  the  preceding  subdivision 
of  this  section,  supra,  p.  774. 

Right  of  subrogation  to  priority  claim. — 
One  who,  at  the  request  of  a  debtor,  furnishes 
the  money  to  discharge  a  lien,  under  an  agree- 
ment that  he  shall  have  the  same  lien,  is  en- 
titled in  eouity  to  be  subrogated  to  the  lien 
of  the  creditor  whose  debt  is  paid.  In  re 
McGuire,  (N.  D.  Ohio  1905)  137  Fed.  967,  18 
Am.  Bankr.  Rep.  704. 

Priority  of  judgment  lien.  —  Where  a  cred- 
itor of  a  bankrupt  claims  priority  of  pay- 
ment out  of  his  estate  by  virtue  of  an  alleged 
judgment  lien  on  the  property  of  the  estate, 
the  burden  is  on  such  claimant  to  show  that 
he  has  done  everything  required  by  statute  to 
make  his  judgment  attach  as  a  lien.  In  re 
Wood,  (E.  D.  N.  C.  1899)  95  Fed:  946,  2  Am. 
Bankr.  Rep.  695.  But  see  the  following  para- 
graph. 

vtaimant  not  hound  to  foUow  procedure 
prescribed  by  state  statute,  —  An  adjudica- 
tion of  bankruptcy  brings  the  bankrupt's 
assets  into  the  custody  of  the  court  of  bank- 
ruptcy for  administration;  and  a  creditor  of 
the  bankrupt,  having  a  lien  on  such  property 
at  that  time,  is  not  bound  to  follow  the  course 
of  procedure  prescribed  by  the  state  statute 
under  which  the  lien  arises,  requiring  certain 
action  to  be  taken  within  a  limited  time  for 
its  preservation,  but  only  to  prove  his  claim 
as  the  Bankruptcy  Law  directs.  In  re  Palls 
City  Shirt  Mfg.  Co.,  (D.  C.  Ky.  1899)  98 
Fed.  592,  3  Am.  Bankr.  Rep.  437.  But  see  the 
preceding  paragraph. 

The  right  to  priority  may  be  lost.  Thus 
where  an  infant  obtained  a  bill  of  sale  from 
a  bankrupt  to  secure  advances,  and  after  his 
claim  of  preference  by  virtue  of  such  bill  of 
sale  had  been  disallowed  he  elected  to  dis- 
afRrm  the  same  because  of  his  infancy,  it  was 
held  that  he  was  then  only  entitled  to  prove 


his  claim  for  advances  as  a  general  creditor. 
In  re  Huntenberg,  (E.  D.  N.  Y.  1907)  .153 
Fed.  768,  IS  Am.  Bankr.  Rep.  697. 

Bo,  also,  it  has  been  held  that  where  pay- 
ment of  an  alleged  specific  lien  was  made  by 
a  bankrupt's  trustee,  after  notice  to  all  cred- 
itors and  without  objection,  a  general  judg- 
ment creditor  claiming  a  prior  lien  cannot 
thereafter  object,  under  the  rule  that  li^ 
creditors  who  are  not  prompt  and  persistent 
in  aaserting  rights  may  lose  them.  In  rs 
Torchia,  (W.  D.  Pa.  1911)  185  Fed.  576. 
And  see  to  the  same  effect  Keyser  r.  Weasel, 
(3d  Cir.  1904)  128  Fed.  281,  62  C.  C.  A.  650, 
12  Am.  Bankr.  Rep.  126. 

Pleading.  —  On  an  issue  in  bankruptcy  as 
to  the  priority  of  a  mortgage  lien,  the  bill 
should  allese  the  names  of  all  the  creditors 
of  the  bankrupt  other  than  the  mortgagee, 
the  amounts  of  their  debts,  the  character  of 
the  same,  and  when  created.  Teague  v.  An- 
derson Hardware  Co.,  (N.  D:  Ga.  1908)  161 
Fed.  765. 

Proof.  —  While  a  verified  petition  for  the 
allowance  of  a  claim  in  bankruptcy  is  prima 
facie  evidence  of  the  claim  itself,  on  which  it 
may  be  allowed  as  a  general  claiuL  allegations 
therein  of  facts  to  establish  the  right  of  such 
claim  to  priority  are  not  to  be  taken  as 
prima  facie  true,  but  must  be  proved  by  evi- 
dence. In  re  Jones,  (W.  D.  Mich.  1907)  15l 
Fed.  108,  18  Am.  Bankr.  Rep.  206.  See  also 
In  re  Wood,  (E.  D.  N.  C.  1899)  95  Fed.  946, 
2  Am.  Bankr.  Rep.  695;  In  re  Potter,  (W.D. 
Ky.  1906)  143  Fed.  407,  16  Am.  Bankr.  Rep. 
226. 

Otdet  of  priority.  — I>ebts  whicb  come  with- 
in section  645  (5),  as  entitled  to  priority 
under  the  laws  of  the  state  or  the  United 
States,  are  subordinate,  in  the  order  of  prior- 
ity, to  the  debts  enumerated  in  the  preceding 
clauses  of  section  645;  that  is,  they  follow 
(1)  the  cost  of  preserving  the  estate,  (2) 
the  filing  fees,  (3)  the  cost  of  administration, 
and  (4)  claims  due  for  wages.  In  re  Con- 
sumers* Coffee  Co.,  (E.  D.  Pa.  1907)  151  Fed. 
933,  18  Am.  Bankr.  Rep.  500;  In  re  West 
Side  Paper  Co.,  (E.  1>.  Pa.  1908)  159  Fed. 
241,  20  Am.  Bankr.  Rep.  660;  In  re  Yoke 
Vitrified  Brick  Co.,  (D.  C.  Kan.  1910)  180 
Fed.  235;  In  re  Lausman,  (W.  T>,  Ky.  1910) 
183  Fed.  647 ;  tn  re  Pittsburg  Industrial  Iron 
Works,  (W.  t).  Pa.  1909)  22  Am.  Bankr. 
Rep.  851. 

Priority  as  fixed  by  state  statutes,  —  Se^ 
tion  64&  (5)  does  not  operate  to  place  all 
preferred  debts  of  the  class  therein  provided 
for  upon  a  plane  of  equality;  but  liens  cre- 
ated by  the  laws  of  the  state  will  attach  to 
the  property  of  a  bankrupt  in  the  hands  of 
his  trustee  in  the  same  relative  rank  and 
order  in  which  they  are  fixed  by  the  state 
statutes.  In  re  Falls  City  Shirt  Mfg.  Co., 
(D.  C.  Ky.  1899)  98  Fed.  592,  3  Am.  Bankr. 
Rep.  437.  ^ 

An  unliquidated  claim  for  damages  for 
breach  of  a  contract  by  receivers  of  a  bank- 
rupt is  not  entitled  to  priority  as  against  an- 
tecedent liens  against  the  estate.  In  re  Erie 
Lumber  Co.,  (S.  t).  Ga.  1906)  150  Fed.  817. 
17  Am.  Bankr.  Rep.  689. 

Landlord's  right  to  priority.  —  Whetber  or 
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not  a  landlord  is  «Btltled  to  priority  for  rent, 
as  against  his  tenant's  estate  in  bankruptcy, 
depends  solely  on  the  law  of  the  state;  the 
bankruptcy  law  does  not  expressly  provide 
for  such  preference.  But  under  section  645 
(5),  if  the  state  law  allows  the  landlord  a 
priority  over  the  creditors,  such  priority 
will  be  recognized  and  enforced  in  the  bank- 
ruptcy court.  In  re  Byrne,  (S.  D.  la.  1899) 
97  Fed.  762,  3  Am.  Bankr.  Rep.  268;  In  re 
Ruppel,  (W.  D.  Pa.  1899)  97  Fed.  778,  3 
Am.  Bankr.  Rep.  233;  In  re  Wolf,  (N.  D. 
la.  1899)  98  Fed.  74,  3  Am.  Bankr.  Rep.  568; 
In  re  Falla  City  Shirt  M^.  Co.,  (D.  C.  Ky. 
1899)  98  Fed.  592,  3  Am.  Bankr.  Ren.  437; 
McFarland  Carriage  Co.  r.  Solanes,  ( £.  D.  La. 
1901)  108  Fed.  532,  6  Am.  Bankr.  Rep.  221; 
In  re  Hoover,  (W.  D.  Pa,  1902)  113  Fed. 
136,  7  Am.  Bankr.  Rep.  330;  Wilson  v.  Penn- 
sylvania Trust  Co.,  (C.  C.  A.  3d  Cir.  1902) 
114  Fed.  742,  S  Am.  Bankr.  Rep.  169;  In  re 
Mitchell,  (D.  C.  Del.  1902)  116  Fed.  87,  8 
Am.  Bankr.  Rep.  335;  In  re  Duble,  (M.  D. 
Pa.  1902)  117  Fed.  795,  9  Am.  Bankr.  Rep. 
121 ;  In  re  Belknap,  (E.  D.  Pa.  1904)  129  Fed. 
646,  12  Am.  Bankr.  Rep.  326;  In  re  Hay  ward, 
(E.  D.  Pa.  1904)  130  Fed.  720,  12  Am.  Bankr. 
Rep.  264;  In  re  Lines,  (M.  D.  Pa.  1903)  138 
Fed.  803,  13  Am.  Bankr.  Rep.  318;  In  re 
Mclntire,  (N.  D.  W.  Va.  1906)  142  Fed. 
593,  16  Am.  Bankr.  Rep.  80;  In  re  Wheal  ton 
Restaurant  Co.,  (E.  D.  Pa.  1906)  143  Fed. 
921,  16  Am.  Bankr.  Rep.  294;  In  re  Con- 
flumers'  Coffee  Co.,  (E.  D.  Pa.  1907)  151  Fed. 
933,  18  Am.  Bankr.  Rep.  500;  In  re  Bishop, 
(D.  C.  S.  C.  1907)  153  Fed.  304,  18  Am. 
Bankr.  Rep.  635 ;  In  re  West  Side  Paper  Co., 
(E.  D.  Pa.  1908)  159  Fed.  241,  20  Am.  Bankr. 
Rep.  289;  In  re  Morris,  (M.  D.  Pa.  1908)  159 
Fed.  691;  In  re  Pittsburg  Drug  Co.,  (W.  D. 
Pa.  1908)  164  Fed.  482,  20  Am.  Bankr.  Rep. 
227;  In  re  Hersey,  (N.  D.  la.  1909)  171  Fed. 
1001,  22  Am.  Bankr.  Rep.  860;  Martin  17. 
Orgain,  (C.  C.  A.  5th  Cir.  1909)  174  Fed. 
772,  23  Am.  Bankr.  Rep.  454;  In  re  Bums, 
<S.  D.  6a.  1909)  175  Fed.  633,  23  Am.  Bankr. 
Rep.  640,  ecpplaimng  In  re  D.  H.  Dougherty 
Co.,  (N.  D.  Ga.  1901)  109  Fed.  480;  In  re 
Southern  Co.,  (D.  C.  Md.  1904)  180  Fed. 
838. 

But  if  the  landlord  is  not  entitled  to  prior- 
ity under  the  state  law,  he  is  not  entitled  to 
priority  under  the  bankruptcy  law.  In  re 
Southern  Co.,  (D.  C.  Md.  1904)  180  Fed.  838; 
In  re  Chaudron,  (D.  C.  Md.  1910)  180  Fed. 
841. 

Order  of  priority.  —  The  claim  of  the  land- 
lord is -not  entitled  to  payment  prior  to  the 
debts  specified  in  clauses  (1),  (2),  (3),  and 
(4)  of  section  641,  In  re  Consumers'  Coffee 
Co.,  (E.  D.  Pa.  1907)  151  Fed.  933,  18  Am. 
Bankr.  Rep.  500;  In  re  West  Side  Paper  Co., 
(E.  D.  Pa.  1908)  169  Fed.  241,  20  Am.  Bankr. 
Rep.  289. 

Distress  unnecessary.  —  Where  a  lease  to  a 
bankrupt  contained  a  waiver  of  exemptions, 
and  the  landlord  proved  his  claim  for  rent  be- 
fore the  referee,  it  was  held  that  he  was  en- 
titled to  receive  such  rent  as  a  prior  claim 
out  of  the  proceeds  of  property  from  which 
the  bankrupt  claimed  his  exemption,  and 
which  was  subject  to  distress  for  rent,  though 


the  landlord  made  no  levy  either  before  or 
after  the  filing  of  the  bankruptcy  petition.  In 
i-e  Sloan,  (E.  D.  Pa.  1905)  135  Fed.  873»  14 
Am.  Bankr.  Rep.  435. 

Rent  to  become  dve.  —  Where  the  landlord 
of  a  bankrupt  has  a  lien  on  the  property  on 
the  leased  premises  for  **  rent  due  and  to  be- 
come due  "  by  the  express  terms  of  the  lease, 
which  is  entitled  to  priority  imder  the  law  of 
the  state,  such  lien  is  enforceable  against  the 
trustee  in  bankruptcy.    Martin  v.  Orgain,  (C. 

C.  A.  5th  Cir.  1909)  174  Fed.  772,  23  Am. 
Bankr.  Rep.  454. 

Thus  it  has  been  held  that  where  the  lease 
expresses  an  intention  to  reserve  the  taxes 
assessed  on  the  property  as  part  of  the  rent, 
the  landlord  is  entitled  to  the  allowance  of  a 
claim  for  the  whole  amount  of  the  rent  due, 
including  taxes  as  a  secured  claim.  McCann 
f.  Evans,  (C.  C.  A.  3d  Cir.  19ll)  185  Fed. 
93. 

Property  not  subject  to  landlord^6  claim,  -^ 
A  landlord  is  not  entitled  to  priority  of  pay- 
ment of  rent  due  from  a  bankrupt  out  of  the 
proceeds  of  a  license  to  the  banxrupt  to  sell 
liquors  upon  the  demised  premises,  such 
license  not  being  property  subject  to  execu- 
tion or  to  distress  under  the  laws  of  the  state. 
In  re  Myers,  (E.  D.  Pa.  1900)  102  Fed.  869, 
4  Am.  Bankr.  Rep.  536;  In  re  McFadgen,  (E. 

D.  Pa.  1907)  166  Fed.  715,  19  Am.  Bankr. 
Rep.  481,  affirmed  (C.  C.  A.  Sd  Cir.  1908) 
161  Fed.  914,  20  Am.  Bankr.  Hep.  540. 

Commingled  property.  —  Where  property  of 
a  bankrupt,  a  part  of  which  was  subject  to  a 
landlord's  lien  and  a  part  not,  was  sold  to- 
gether in  gross  without  objection,  the  pro- 
ceeds cannot  b9  apportioned,  so  as  to  entitle 
the  landlord  to  priority  of  pa3rment  from  any 
part  thereof.  Vollmer  v.  McFadgen,  (C.  C. 
A.  3d  Cir.  1908)  161  Fed.  914,  20  Am.  Bankr. 
Rep.  540,  affirming  (E.  D.  Pa.  1907)  166  Fed. 
715. 

A  lessee  who  assigns  his  interest  in  his  term 
has  no  right  of  distress  unless' such  right  Is 
reserved  in  the  assignment,  and  therefore 
is  not  entitled  to  priority  in  bankruptcy  pro* 
ceedings.  In  re  Bayley,  (W.  D.  Pa.  1908)  22 
Am.  Bankr.  Rep.  249. 

Priorities  provided  for  in  state  insolTency 
laws.  —  The  rule  that  the  enactment  of  the 
federal  Bankruptcy  Act  supersedes  all  state 
insolvency  or  bankruptcy  laws  relating  to  per- 
sons or  acts  declared  to  be  subjects  of  bank- 
ruptcy applies  merely  to  the  administration 
of  the  state  laws  in  proceedings  in  the  state 
courts;  and  it  does  not  prevent  the  enforce- 
ment, in  federal  bankruptcy  proceedings,  of 
general  priorities  recognized  by  such  state 
laws  as  substantive  rights,  and  which  do  not 
depend  on  the  particular  remedies  accessible 
only  in  the  state  courts,  and  are  not  in  con- 
flict with  the  express  priorities  declared  by  the 
Bankruptcy  Act.  In  re  Standard  Oak  Veneer 
Co.,  (E.  D.  Tenn.  1909)  173  Fed.  103,  22  Am, 
Bankr.  Rep.  883.  See  also  In  re  Western  Im- 
plement Co.,  (D.  C.  Minn.  1909)  166  Fed. 
576,  22  Am.  Bankr.  Rep.  167. 

Thus  it  has  been  held  that  costs  incurred 
in  an  action  against  a  bankrupt,  prior  to  the 
bankruptcy,  which  would  constitute  a  pre- 
ferred claim,  under  the  insolvency  laws  of  the 
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state,  are  entitled  to  priority  against  the 
estate  in  bankruptcy.  In  re  Daniels,  (D.  G. 
R.  I.  1901)  110  Fed.  745,  6  Am.  Bankr.  Rep. 
690. 

Costs  in  attachment  proceedi&gii,  if  entitled 
to  priority  under  the  state  law,  will  be  so 
allowed  in  bankruptcy,  notwithstanding  the 
annulment  of  the  lien.  In  re  Lewis,  (D.  C. 
Mass.  1900)  99  Fed.  936,  4  Am.  Bankr.  Rep. 
61;  In  re  Goldberg,  (D.  C.  Me.  1906)  144  Fed. 
666,  16  Am.  Bankr.  Rep.  521;  In  re  Iroquois 
Maeh.  Co.,  (D.  C.  R.  I.  1909)  166  Fed.  629, 
22  Am.  Bankr.  Rep.  183. 

But  in  In  re  The  Copper  King,  <N.  D.  Cal. 
1906)  143  Fed.  649,  16  Am.  Bankr.  Rep.  148, 
it  was  held  that  attachment  costs  were  not 
entitled  to  priority. 

Priority   mider   deed   of   aaaignmenti  —  A 

r'  eral  deed  of  assignment  is  so  far  avoided 
an  adjudication  in  bankruptcy  as  to  de- 
feat the  right  of  any  claim  against  the  bank- 
rupt's estate  to  the  preferences  given  by  such 
deed.  But,  so  far  as  the  assignee  would  be 
allowed  for  the  payment  of  the  preferences 
set  out  in  the  deed,  such  claims  may  be  pre- 
ferred in  the  right  of  the  assignee.  Randolph 
V.  Scruggs,  (1903)  190  U.  S.  533,  23  S.  Ct. 
710,  47  U.  S.  (L.  ed.)  1165,  10  Am.  Bankr. 
Rep.  1.  See  also  In  re  Mays,  (S.  D.  W.  Va. 
1902)   114  Fed.  600,  7  Am.  Bankr.  Rep.  764. 

Equitable  ri^ts.  —  The  bankruptcy  law 
recognizes  the  equitable  rights  existing  be- 
tween the  parties  prior  to  the  institution  of 
the  bankruptcy  proceedings.  In  re  McGuire, 
(N.  D.  Ohio  1905)  137  Fed.  967,  13  Am. 
Bankr.  Rep.  704;  In  re  Chavez,  (C.  C.  A.  8th 
Cir.  1906)  149  Fed.  78,  17  Am.  Bankr.  Rep. 
641;  In  re  Tracy,  (S.  D.  N.  Y.  1911)  185 
Fed.  844;  In  re  Ballantine,  (C.  C.  A.  3d  Cir. 
1911)  186  Fed.  91. 

Thus  where  creditors  of  a  bankrupt  fail 
to  insist  upon  a  lien  to  which  they  were  en- 
titled, because  they  collected  their  claims  by 
what  they  mistakenly  supposed  were  valid 
attachments  of  the  bankrupt's  property,  they 
will  be  entitled  to  have  such  hen  allowed  in 
the  bankruptcy  court,  where  no  one  has 
changed  his  position  on  the  faith  of  their 
waiver.  Hutchinson  r.  Otis,  (1903)  190  U. 
S.  552,  23  S.  Ct.  778,  47  U.  S.  (L.  ed.)  1179, 
10  Am.  Bankr.  Rep.  135,  afflmUng  (C.  C.  A. 
Ist  Cir.  1902)  115  Fed.  937,  8  Am.  Bankr. 
Rep.  382. 


And  in  McKay  v.  Hamill,  (O.  C.  A.  3d 
Cir.  1911)  185  Fed.  11,  it  appears  that  the 
bankrupt  (a  corporation)  oiganized  the  "S" 
corporation,  in  another  state,  to  which  it 
transferred  all  of  its  personal  property  in 
that  state,  taking  all  of  the  stock  of  the  oom- 
panv  at  a  nominal  price.  Thereafter  the 
"  S "  company,  to  secure  a  debt  due  claim- 
ant, executed  a  deed  of  trust  on  such  per- 
sonal property,  and,  on  the  organizing  cor- 
poration's becoming  bankrupt,  all  of  sueli 
property  was  treated  as  its  own  and  sold  as 
a  part  of  its  assets;  and  it  was  held  that  it 
was  no  objection  to  claimant's  right  to  have 
its  lien  paid  out  of  the  proceeds  of  such 
property  that  he  was  not  a  creditor  of  the 
Dankrupt  but  of  the  "  S  "  company,  the  equity 
powers  of  the  court  being  sufficient  to  author- 
ize it  to  regard  the  lien  as  an  incumbrance 
following  the  property. 

Miaapprajniation-  by  bankrupt,  —  Where  a 
bankrupt  improperly  mingled  funds  belong- 
ing to  ita  principal  with  its  own  funds,  and 
it  was  not  shown  that  the  trust  funds,  either 
in  their  original  or  a  substituted  form,  came 
into  the  hands  of  the  bankrupt's  trustee,  it 
was  held  that  the  principal  waa  not  entitled 
to  a  prior  right  of  payment  therefor.  John 
Deere  Plow  Co.  v.  McDavid,  (C.  C.  A.  8th 
Cir.  1905)  137  Fed.  802,  14  Am.  Bankr.  Rep. 
653. 

The  federal  deoitUma  control  in  the  deter- 
mination of  equitable  rights,  John  Desre 
Plow  Co.  V,  McDavid,  (C.  C.  A.  8th  Cir. 
1905)  137  Fed.  802,  14  Am.  Bankr.  Rep.  653. 

State  may  claim  priority.  —  A  state  it  a 
person,  and,  under  section  64b  (5),  is  en- 
titled to  priority  for  a  debt  due  it  from  the 
estate  of  a  bankrupt  which  is  given  priority 
by  its  own  laws.  In  re  Western  Implement 
Co.,  (D.  C.  Minn.  1909)  166  Fed.  576,  22  Am. 
Bankr.  Rep.  167.  But  see  the  following 
para^aph. 

Pnority  provided  for  decedent's  estates.— 
Where,  pending  bankruptcy  proceedings,  tbe 
bankrupt  dies,  his  estate  is  distributable  ac- 
cording to  the  bankruptcy  law,  and  not  a^ 
cording  to  the  state  statutes  of  distribution; 
so  that  the  state  is  not  entitled  to  a  prefe^ 
ence  in  the  payment  of  its  claims  by  Virtue 
of  a  statute  providing  therefor  in  such  cases. 
In  re  Devlin,  (D.  a  Kan.  1910)  180  Fed. 
170. 


c  [After  composition  set  aside  or  discharge  revoked.]  In  the  event  of  tbe 
confirmation  of  a  oomposition  being  set  aside,  or  a  discharge  revoked,  the  prop- 
erty acquired  by  the  bankrupt  in  addition  to  his  estate  at  the  time  the  composi- 
tion was  confirmed  or  the  adjudication  was  made  shall  be  applied  to  the  pay- 
ment in  full  of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in 
good  faith,  while  such  composition  or  discharge  was  in  force,  and  the  residne, 
if  any,  shall  be  applied^  to  the  payment  of  the  debts  which  were  owing  at  the 
time  of  the  adjudication.  1(1898)  SO  Stat.  L.  56S.] 

drosS'Tefereneea:   As  to 
Bevocation  of  diseharffe,  see  section  16,  9upra,  p.  568. 
Setting  aside  composition,  see  section  13,  aupra,  p.  546. 

Title  of  trustee  as  affected  by  revocatiotl  of  discharge  or  settinff  aside  composi- 
Title  of  trustee  as  affected  by  revocation  of  discharge  or  aettuig  aside  composition,  sm 
section  70d,  infra,  p.  843. 
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Sec.  65.  Dbclabation  and  Payment  of  Dividi&ndb.  —  a  \0n  allowed 
claims.']  Dividends  of  an  equal  per  centum  shall  be  declared  and  paid  on  all 
allowed  claims,  except  such  as  have  priority  or  are  secured.  1(1898)  SO  Stat.  L. 
668.] 


Croaa^refereneem:   As  to 
Tmstee's  dntj  to  pay  dividends,  see  see^ 

tion  47a  (9),  tupra,  p.  686. 
Unclaimed    dividends,    see   section    66a 

and  h,  infra,  p.  783. 

'^ Dividend"  defined.  — A  dividend  in  bank- 
ruptcy is  a  parcel  of  the  fund  arising  from 
the  assets  of  the  estate,  rightfully  allotted 
to  a  creditor  entitled  to  share  in  the  fund, 
>^hether  in  the  same  proportion  with  otaer 
creditors  or  in  a  diflerent  proportion.  In 
re  Barber,  (D.  C.  Minn.  1899)  97  Fed.  547, 
3  Am.  Bankr.  Rep.  306. 

While  it  is  true  that  the  word  "  dividend,*' 
as  commonly  used,  seems  to  be  so  almost  in- 
separably associated  with  the  idea  of  a  per- 
centaoe  of  the  claim  itself,  that  the  proper 
significance  of  the  term  is  readily  lost  sight 
of,  it  must  be  remembered  that  a  dividend 
is  not  an  aliquot  portion  of  the  claim,  but  an 
aliquot  portion  of  the  estate  against  which 
the  claim  is  made.  In  r«  Gerson,  (E,  D.  Pa. 
1899)  2  Am.  Bankr.  Bep.  355. 

Secured  and  priority  creditors  are  not  en- 
titled to  participate  In  the  distribution  of 
diridends  under  section  65a.  In  re  Ft. 
Wayne  Electric  Corp.,  (D.  C.  Ind.  1899)  94 
Fed.  109,  1  Am.  Bankr.  Rep.  706;  In  re 
Fielding,  (W.  D.  Mo.  1899)  96  Fed.  800,  3 
Am.  Bankr.  Rep.  135;  In  re  Barber,  (D.  C. 
Minn.  1899)  97  Fed.  547,  3  Am.  Bankr.  Rep. 
806;  In  re  Utt,  (C.  C.  A.  7th  Cir.  1901)  105 
Fed.  754,  5  Am.  Bankr.  Rep.  383;  In  re  Gold- 
Tille  Mfg.  Co.,  (D.  C.  S.  C.  1903)  123  Fed. 
579,  10  Am.  Bankr.  Rep.  552;  In  re  Sabine, 
(N.  D.  N.  Y.  1899)  1  Am.  Bankr.  Rep.  322; 
In  re  CoiBn,  (E.  D.  Tez«  1899)  2  Am.  Bankr. 
Rep.  344. 

Thus  it  has  been  held  that  a  creditor  hold- 
ing a  mortffage  on  exempt  property  cannot 
receive  a  dividend  on  his  entire  claim,  and 
resort  to  the  security  only  to  satisfy  a  bal- 
ance unpaid.  In  re  Lantzenheimer,  (N.  D. 
la.  1908)  124  Fed.  716,  10  Am.  Bankr.  Rep. 
720. 

The  term  "  dividends  **  can  ha/oe  no  appH- 
eation  to  priority  claims,  for  the  reason  that 
the  statute  directs  them  to  be  paid  out  of 
the  estate  in  full,  seriatim,  before  the  mat- 
ter of  declaring  and  paying  dividends  arises. 
In  re  Fielding,  <W.  D.  Mo.  1899)  96  Fed. 
800,  3  Am.  Bankr.  Rep.  135. 

While  a  secured  creditor  may  ordinarily 
collect  his  debt  by  foreclosure  or  sale,  as  if 
no  bankruptcy  were  pending,  yet  if,  without 
his  request,  and  solely  to  realize  a  surplus 
for  other  creditors,  the  court  directs  the  sale 
of  the  property  discharged  from  the  incum- 


brance, his  rights  must  be  conserved;  and 
the  satisfaction  of  his  secured  debt  from  the 
proceeds  of  such  sale  may  not  be  regarded  as 
a  dividend,  nor  charged  with  commission. 
In  re  Barber,  (D.  C.  Minn.  1899)  97  Fed. 
547,  3  Am.  Bankr.  Rep.  306.  See  also  In  re 
Utt,  (C.  C.  A.  7th  Cir.  1901)  105  Fed.  764, 
5  Am.  Bankr.  Rep.  383. 

Dividends  not  subject  to  attachment.  — 
The  law  is  well  settled  that  the  dividends  in 
the  hands  of  a  trustee  in  bankruptcy  are  not 
subject  to  attachment.  In  re  Hollander,  (D. 
C.  Md.  1910)   181  Fed.  1019. 

And  see  In  re  Kranlch,  (E.  D.  Pa.  1910) 
182  Fed.  849,  wherein  it  appears  that  funds 
in  the  hands  of  the  trustee  were  attached, 
and  that  an  objection  was  interposed  by  a 
creditor,  but  the  trustee  did  not  object,  and 
McPherson,  J.,  said:  "The  garnishee  is  an 
officer  of  this  court,  and  has  more  than 
enough  money  in  his  hands  to  satisfy  the 
judgment;  and,  while  the  state  tribunal 
could  not  compel  him  to  pay  over  the  money, 
he  himself  has  made  no  objection  either  to 
the  judgment  or  to  the  order  that  is  now 
asked  for  by  the  creditor.  Under  such  cir- 
cumstances I  see  no  reason  why  this  court 
should  not  pay  due  respect  to  a  tribunal  of 
the  state,  and  recogniase  a  claim  that  has  thus 
been  conclusively  proved  —  although  I  re- 
peat that  the  allowance  must  be  accepted  as 
purely  ^  gratia. 

A  ruling  of  the  state  court  permitting  the 
garnishment  of  dividends,  after  they  have 
been  declared,  by  an  officer  of  the  state  court 
as  a  receiver,  administrator,  or  trustee,  can- 
not affect  the  administration  by  a  federal 
court  of  an  estate  in  bankruptcy.  In  re 
Argonaut  Shoe  Co.,  (C.  C.  A.  9th  Cir.  1911) 
187  Fed.  784. 

Effect  of  failure  to  prove  daima  —  In  the 
ordinary  case  of  distribution  by  a  trustee,  the 
debtor's  whole  property,  save  that  which  is 
exempt,  is  applicable  to  the  payment. of  his 
debts,  and  belongs  to  his  creditors,  and  not 
to  him,  until  their  claims  have  been  satisfied. 
After  adjudication  there  is  no  voluntary  offer 
to  pay  by  the  banlcrupt,  and  no  bargained  re- 
lease by  the  creditor.  The  creditor  takes  %\} 
his  debtor's  property,  whether  the  debtor  likes 
it  or  not,  and  the  debtor  is  released  whether 
the  creditor  likes  it  or  not.  The  bankrupt's 
right  of  property  arises  only  in  the  event  of  a 
payment  of  his  creditors  in  full.  If  a  creditor 
will  not  prove  his  claim  the  bankrupt  does 
not  take  that  creditor's  share,  but  it  goes  to 
swell  the  dividends  of  creditors  more  diligent. 
In  re  Lane,  (D.  C.  Mass.  1902)  125  Fed.  772, 
11  Am.  Bankr.  Rep.  137. 


6  [First  and  subsequent  dividends.]  The  first  dividend  shall  he  declared 
within  thirty  days  after  the  adjudication,  if  the  money  of  the  estate  in  excess 
of  the  amonnt  necessary  to  pay  the  debts  which  have  priority  and  such  claims 
as  have  not  been,  hut  probably  will  be,  allowed  equals  five  per  centum  or  more  of 
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such  allowed  claims.  Diyidends  subaequent  to  the  first  shall  be  declared  upon 
like  terms  as  the  first  and  as  often  as  the  amount  shall  equal  ten  per  centum  or 
more  and  upon  closing  the  estate.  Diridends  maj  be  declared  oftener  and  in 
smaller  proportions  if  the  judge  shall  so  order:  [(i^P£)  SO  Stat  L.  563; 
(190S)  Se  Stat,  lu  800.Ji 

E^VAlity  essential.  — Bankruptcy  prooeed- 
ings  are  equitable  in  their  nature^  and  sbould 
be  ae  far  as  possible  conducted  on  broad 
lines  to  accomplish  the  ultimate  purpose  of 
distributing  the  assets  of  a  bankrupt  pro  rata 
among  his  creditors.  Atchison,  etc  R.  Ck>.  v^ 
Hurley,  (8th  Cir.  1907)  153  Fed.  503,  608,  82 
C.  C.  A,  453;  In  re  Faulkner,  (CCA.  8th 
Cir.  1908)  161  Fed.  900,  20  Am.  Bankr.  Rep. 
542. 

Claims  enjoying  the  first  dividend  are  not 
allowed  to  share  in  the  second  distribution 
until  those  that  were  credited  with  no  part 
of  the  first  divid^id  shall  have  been  paid  a 
sum  equal  in  amount  to  that  received  by  other 
creditors.  In  re  Scott,  (N.  D.  Tex.  1899)  9a 
Fed.  607,  2  Am.  Bankr.  Rep.  324. 

The  referee  should  withhold  from  distribu- 
tion, upon  the  declaration  of  dividends,  suf^ 
ficieat  funds  to  recover  all  the  expenses  of  ad- 
ministration  and  priorities,  and  claims  that 
will  probal^y  be  allowed.  This  include  those 
claims  conoeming  which  he  has  information 
such  as  justifies  him  in  the  conclusion  that 
they  will  be  allowed  when  presented.  With 
these  exceptions  he  should  devote  the  whole 
•am  in  the  hands  of  the  trustee  to  the  divi- 
dend. In  f«  Seott,  (N.  D.  Tex.  1899)  96  Fed. 
9Q7\  a  Am.  Bankr.  Rep.  ^24. 

Partial  dividends.  — /n  re  Stein,  (D.  C. 
lad.  1890>  94  Fed.  124,  1  Am.  Bankr.  Rep. 
662,  it  was  said:  "Partial  dividends  are 
authorized  and  required  within  thirty  days 


after  the  adjudication,  if  the  money  of  the 
•state  in  excess  of  the  amount  of  claima  which 
have  priority,  and  such  claims  as  have  not 
been  but  probably  will  be  allowed,  equals 
five  per  centum  of  the  claima  that  are  entitled 
to  <uvidends.  The  only  way  in  which  this 
can  be  determined  by  the  referee  is  by  an 
examination  of  the  schedules  of  liabilities 
filed  by  the  bankrupt.  Other  dividends  are 
required  to  be  declared  upon  like  terms,  and 
as  often  as  the  amount  of  assets  equals  tea 
per  centum  or  more  of  those  claimji,  and  alse 
upon  the  closing  of  the  estate." 

Exceptions  to  distribution.  —  Exceptions  to 
a  proposed  distribution  ol  a  bankrupt  estate 
must  be  filed  before  the  final  decree  of  con- 
firmation is  entered;  and  exceptions,  and  a 
petition  for  review  based  thereon,  not  filed 
until  after  such  confirmation  and  after  the 
final  dividend  has  been  distributed  in  accord- 
ance therewith,  will  not  be  considered.  In  re 
Heebner,  (£.  D.  Pa.  1904)  132  Fed.  1003,  13 
Am.  Bankr.  Rep.  256. 

Dividend  cnnnot  be  set  aside.  —  A  dividend 
in  bankruptcy,  once  declared  and  paid,  cannot 
be  set  aside,  notwithstanding  it  was  errone- 
ous^ made  so  large  as  not  U>  leave  sofficieni 
money  in  the  trustee's  hands  for  an  equal 
dividend  to  creditors  afterwards  perfecting 
their  proofs,  in  addition  to  the  costs  of  admin- 
istratiott.  In  re  Scott,  (N.  D.  Tex.  1899)  96 
Fed.  607,  2  Am.  Bankr.  Eepw  324. 


l^Amouni  of  first  dividend.]  Provided,  That  the  first  dividend  shall  not 
include  more  than  fifty  per  centum  of  the  money  of  the  estate  in  excess  of  the 
amount  necessary  to  pay  the  debts  which  have  priority  and  suck  claims  as 
probably  will  be  allowed:  [{Inserted  190S)  32  Stat.  L.  800.'] 

{^Declaration  of  final  dividend.]  And  provided  further.  That  the  final  divi- 
dend shall  not  be  declared  within  three  months  after  the  first  dividend  shall  le 
declared.  [(Inserted  1903)  32  Stat.  L.  800.] 


Final  dividends.  —  Where  all  the  known 
assets  of  a  bankrupt  estate  have  been  collected 
and  reduced  to  money,  a  final  dividend  may 
be  declared  at  any  time  after  the  expiration 
of  three  months  from  the  declaration  of  the 
first  dividend;  and  any  creditor  who  has  not 
then  proved  his  claim  is  debarred  from  par- 
ticipating in  the  fund.  In  re  Bell  Piano  Co., 
(S.  D.  N.  Y.  1907)  155  Fed.  272,  18  Am. 
Bankr.  Rep.  183,  followvng  In  re  Stein,  (D. 
C.  Ind.  1899)  94  Fed.  124,  1  Am.  Bankr.  Rsp. 
662. 


It  is  the  duty  of  the  courts  to  dose  estates 
as  soon  as  practicable.  In  re  Stein>  (D.  C. 
Ind.  1899)  94  Fed.  124,  1  Am.  Bankr.  Rep. 
662. 

Where  a  bankrupt's  estate  is  ready  for 
final  dividend,  it  may  be  closed  at  any  tune 
after  four  months  from  the  fkdjndicatien^  on 
notice  to  all  persons  scheduled  or  appearing 
in  any  way  in  the  proceedings  as  creditors. 
In  fe  EUxed,  (£.  D.  N.  Y.  1907)  155  Fed 
686»  19  Am.  Bankr.  Rep.  52. 


c  [Claims  subsequent  to  payment  of  dividends.]  The  rights  of  creditors 
who  have  received  dividends,  or  in  whose  favor  final  dividends  have  heen  de- 
clared, shall  not  be  affected  by  the  proof  and  allowance  of  claims  snbsequent 
to  the  date  of  such  payment  or  declarations  of  dividends ;  but  the  creditors  prov- 
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ing  and  securmg  the  allowance  of  such  claims  shall  be  paid  dividends  equal  in 
amount  to  those  already  received  by  the  other  creditors  if  the  estate  equals  so 
much  before  such  other  creditors  are  paid  any  further  dividends.  [(IS95)  '80 
Stat.  L.  664'} 

Effect  of  laches,  —  One  claiming  the  right 
to  participate  in  the  distribution  of  tlie  bank- 
rupt's estate  may  be  barred  by  laches;  thus 
standing  silently  by  while  the  trustee  pays 
out  all  the  funds  in  dividends  will  preclude  a 
claimant  even  though,  before  that  time,  he 
could  have  shown  an  equitable  right  to  the 
fund  or  some  part  thereof.  Claflin  Pry  Qood^ 
Co.  V.  Eason,  (£.  D.  Tex.)  2  Am*  Bankr. 
Hep.  263. 


Effect  of  subsequent  proof  and  allowance 
of  daima.  —  It  was  evidently  contemplated 
by  Congress  that  claims  might  be  proved 
after  dividends  had  been  declared  and  paid, 
and  that  creditors  who  had  been  negligent  in 
proving  their  claims  should  thereupon  take 
their  chances  of  obtaining  an  equal  distribu- 
tion with  those  creditors  who  had  been  more 
diligent.  In  re  Stein,  (D.  C.  Ind.  1899)  94 
Fed.  124,  1  Am.  Bankr.  Bep.  662. 


d  [Where  persons  adjudged  bankrupt  tuithout  United  States.}  Whenever  a 
person  shall  have  been  adjudged  a  bankrupt  by  a  court  without  the  United  States 
and  also  by  a  court  of  bankruptcy,  creditors  residing  within  the  United  States 
shall  first  be  paid  a  dividend  equal  to  that  received  in  the  court  without  tlio 
United  States  by  other  creditors  before  creditors  who  have  received  a  dividend 
in  such  courts  shall  be  paid  any  amounts.  [(1898)  SO  Stat.  L.  664.] 

e  [Limit  to  amount  collectible  by  claimant.}  A  claimant  shall  not  be 
entitled  to  collect  from  a  bankrupt  estate  any  greater  amount  than  shall  accrue 
pursuant  to  the  provisions  of  this  Act.  [{1898)  SO  Stai.  L.  564.} 

Sec.  66.  Unclaimed  Dividends.  —  a  [Payment  into  court.}  Dividends 
which  remain  unclaimed  for  six  months  after  the  final  dividend  has  been  de- 
clared shall  be  paid  by  the  trustee  into  court.  [(1898)  SO  Stat.  L.  664.] 

Cross-reference:   As  to 
Dividends  generally,  see  section  66,  mpra,  p.  781. 

b  [Distribution  after  one  year.}  Dividends  remaining  unclaimed  for  one 
year  shall,  under  the  direction  of  the  oourt,  be  distributed  to  the  creditors  whose 
claims  have  been  allowed  but  not  paid  in  full,  and  after  such  claims  have  been 
paid  in  full  the  balance  shall  be  paid  to  the  bankrupt:  Provided,  That  in  case 
unclaimed  dividends  belong  to  minors  such  minors  may  have  one  year  after 
arriving  at  majority  to  claim  such  dividends.  [(1898)  SO  Stat.  L.  664*} 


Pnzpose  of  section  66.  —  In  re  Fielding, 
(W.  D.  Mo..  1899)  96  Fed.  800,  3  Am.  Bankr. 
Rep.  135,  it  was  said:  ''To  those  familiar 
with  the  incidents  following  the  administra- 
tion of  the  Bankrupt  Act  of  1867,  the  pur- 
pose of  the  provisions  of  said  section  66  is 
quite  obvious.  It  occurred  under  that  Act 
elsewhere,  no  doubt,  as  in  this  district,  that 
dividends  declared  in  favor  of  general  cred- 
itors of  the  bankrupt,  which  were  covered  into 
the  court  registry  or  depository,  remaii^d 
uncalled  for  by  the  distributees  for  a  great 
number  of  years ;  and  this  fund  in  some  of  the 
depositories  was  quite  large.  As  this  fund 
had  not  for  so  long  a  period  been  called  for 
by  the  designated  distributees,  the  question 
aiose  as  to  whether  or  not  the  courts  ought 
not  to  hold  that  this  seemingly  abandoned 


fund,  in  equity,  should  either  be  distributed 
pro  rata  among  the  creditors  who  had  not 
been  paid  in  full,  or  returned  to  the  bankrupt. 
But  the  better  opinion  seemed  to  be  that  such 
a  contingency  was  a  catus  otniasus  of  the 
Bankrupt  Act,  which  section  66  of  the  Act 
of  1898  sought  to  remedy.  Its  phraseology 
strengthens  tlie  argument  that  the  term 
'dividends'  employed  in  this  statute  pertains 
solely  to  the  fund  to  be  distributed  pro  rata 
among  the  general  creditors.  The  uncalled- 
for  dividends  are  to  'be  distributed  to  the 
creditors  whose  claims  have  been  allowed,  but 
not  paid  in  full/  etc.  As  no  dividends  could 
arise  until  after  the  claims  entitled  to 
priority  have  been  paid  in  fuU,  '  th^  creditors 
whose  claims  have  been  allowed,  but  not  paid 
in  fullL'  are  clearly  the  general  creditors." 


Siec.  67.  Liens.  —  a  [Cladms  not  valid  liens.}  Claims  which  for  want  of 
record  or  for  other  reasons  would  not  have  been  valid  liens  as  against  the  claims 
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of  the  creditors  of  the  bankrupt  shall  not  be  liens  against  his  estate.  [(i^9^)  ^0 
8tai.  L,  56Jf.l^ 


Validity  detarmined  by  state  law.  ~  The 
decisions  all  agree  that  the  validity  of  an 
alleged  lien,  attacked  as  ineffective  under  sec- 
tion. 67ci,  is  to  be  determined  in  accordance 
with  the  law  of  the  state,  whether  statutory 
or  existing  by  force  of  well-settled  principles. 
Therefore,  if  an  alleged  lien  be  invalid  as  to 
creditors  under  the  law  of  the  state,  either 
for  want  of  recording  or  for  any  other  rea- 
son, it  will  also  be  invalid  as  against  the 
trustee  in  bankruptcy;  but  if,  on  the  other 
hand,  the  transaction  is  one  recognized  as 
valid  as  against  creditors  under  the  state 
statutes  and  decisions,  its  validity  will  be 
equally  recognized  and  enforced  in  bankruptcy 
proceedings.  In  re  Booth,  (D.  C.  Ore.  1900) 
98  Fed.  975,  3  Am.  Bankr.  Rep.  574:  In  re 
New  York  Economical  Printing  Co.,  (C.  C.  A. 
2d  Cir.  1901)  110  Fed.  514,  6  Am.  Bankr. 
Rep.  616;  In  re  Tatem.  (E.  D.  N.  C.  1901) 
110  Fed.  619,  6  Am.  Bankr.  Rep.  426;  In  re 
Sewell,  (E.  D.  Ky.)  Ill  Fed.  791,  7  Am. 
Bankr.  Rep.  133;  In  re  Shirley,  (C.  C.  A.  6th 
Cir.  1901)  112  Fed.  301,  7  Am.  Bankr.  Rep. 
299;  In  re  Pekin  Plow  Co.,  (C.  C.  A.  8th  Cir. 

1901)  112  Fed.  308,  7  Am.  Bankr.  Rep.  369; 
Duplan  Silk  Co.  r.  Spencer,  (C.  C.  A.  3d  Cir. 

1902)  115  Fed.  689,  8  Am.  Bankr.  Rep.  367; 
In  re  Hull,  (D.  C.  Vt.  1902)  115  Fed.  858,  8 
Am.  Bankr.  Rep.  302;  In  re  Josephson,  (W. 
D.  Ga.  1902)  116  Fed.  404,  8  Am.  Bankr. 
Rep.  423;  In  re  H.  G.  Andrae  Co..  (E.  D.  Wis. 
1902)  117  Fed.  561,  9  Am.  Bankr.  Rep.  136; 
In  re  Antigo  Screen  Door  Co.,  (C.  C.  A.  7th 
Cir.  1903)  123  Fed.  249,  10  Am.  Bankr.  Rep. 
359;  In  re  Gosch,  (C.  C.  A.  5th  Cir.  1903) 
126  Fed.  627,  12  Am.  Bankr.  Rep.  149;  In  re 
Beede,  (N.  D.  N.  Y.  1903)  126  Fed.  853,  11 
Am.  Bankr.  Rep.  387;  In  re  Lukens,  (E.  D. 
Pa.  1905)  138  Fed.  188,  14  Am.  Bankr.  Rep. 
683;  Rogers  t7.  Page,  (6th  Cir.  1905)  140  Fed. 
696,  72  C.  C.  A.  164,  15  Am.  Bankr.  Rep.  502; 
In  re  Chadwick,  (N.  D.  Ohio  1905)  140  Fed. 
674,  15  Am.  Bankr.  Rep.  528;  Morgan  17. 
Mannington  First  Nat.  Bank,  (C.  C.  \,  4th 
Cir.  1906)  145  Fed.  466,  16  Am.  Bankr.  Rep. 
639;  In  re  Doran,  (W.  D.  Kv.  1906)  148 
Fed.  327;  Hanson  v,  Blake,  (D.'C.  Me.  1907) 
166  Fed.  342,  19  Am.  Bankr.  Rep.  325; 
American  Wood  Working  Machinery  Co.  v, 
Norment,  (C.  C.  A.  4th  Cir.  1907)  157  Fed. 
801,  19  Am.  Bankr.  Rep.  679;  Pontiac  Buggy 
Co.  V.  Skinner,  (N.  D.  N.  Y.  1908)  158  Fed. 
858,  20  Am.  Bankr.  Rep.  206;  In  re  Hicker- 
son,  (D.  C.  Idaho  1908)  162  Fed.  345,  20  Am. 
Bankr.  Rep.  682;  In  re  Claussen,  (D.  C.  S.  C. 
1908)  164  Fed.  300,  21  Am.  Bankr.  Rep.  34; 
Walther  t?.  Williams  Mercantile  Co.,  (C.  C. 
A.  6th  Cir.  1909)  169  Fed.  270,  22  Am.  Bankr. 
Rep.  328;  Walter  A.  Wood  Co.  v.  Eubanks, 


<C.  C.  A.  4th  Cir.  1909)  169  Fed.  929,  22  Am. 
Bankr.  Rep.  307 ;  Corbitt  Buggy  Co.  r.  Riesad, 
<C.  C.  A.  4th  Cir.  1909)  169  Fed.  936,  22  Am. 
Bankr.  Rep.  316;  /n  re  Braselton,  (N.  D.  Ga. 
1909)  169  Fed.  960,  22  Am.  Bankr.  Rep.  419; 
In  re  Burlage,  (N.  D.  la.  1909)  169  Fed. 
1006,  22  Am.  Bankr.  Rep.  410;  Goodnongh 
Mercantile,  etc.,  Co.  v.  Galloway,  (D.  C.  Ore. 

1909)  171  Fed.  940,  22  Am.  Bankr.  Rep.  803; 
In  re  Bement,  (C.  C.  A.  7th  Cir.  1909)  172 
Fed.  98;  In  re  McDonald,  (D.C.  Mass.  1908) 
173  Fed.  99,  23  Am.  Bankr.  Rep.  51 ;  In  rt 
Bothe,  (C.  C.  A.  8th  Cir.  1909)  173  Fed.  597, 
23  Am.  Bankr.  Rep.  151 ;  In  re  Southern 
Textile  Co.,  (C.  C.  A.  2d  Cir.  1909)  174  Fed. 
523.  23  Am.  Bankr;  Rep.  172;  Mattley  & 
Wolfe,  (D.  C.  Neb.  1909)  175  Fed.  619,  23 
Am.  Bankr.  Rep.  673;  In  re  Bailey,  (D.  C.  S. 
C.  1910)  176  Fed.  628,  23  Am.  Bankr.  Rep. 
876;  In  re  Schmidt.  (C.  C.  A.  2d  Cir.  1910) 

181  Fed.  73;  In  re  Duggan,  (S.  D.  Ga.  1910) 

182  Fed.  252;  In  re  Lausman,   (W.  D.  Ky. 

1910)  183  Fed.  647;  Foerstner  r.  Citizens' 
Sav^  etc.,  Co:,  (C.  C.  A.  6th  Cir.  1911)  186 
Fed.  1. 

See  also  the  cases  cited  under  the  following 
subdivisions  of  this  section.  Valid  liens  are 
considered  under  subdivision  cf,  p.  786.  while 
void  and  fraudulent  liens  generally  are  dis- 
cussed under  subdivision  e,  p.  792,  and  liens 
obtained  through  legal  proceedings  are 
treated  under  subdivisions  e,  p.  785,  and  /, 
p.  797. 

It  has  been  held  that  a  chattel  mortgage, 
unfiled  for  a  term  of  five  years,  is  void  as 
against  the  creditors  of  a  mortgagor  whose 
claims  accrued  prior  to  such  filing;  and 
although  such  creditors  cannot,  under  the  gen- 
eral rule,  attack  it  until  after  the  recoverr 
of  a  judgment  and  issue  of  an  execution,  this 
rule  is  simply  one  of  procedure  and  does  not 
afTect  the  right;  and,  therefore*  where  the 
recovery  of  a  judgment  is  impracticable  it  is 
not  an  indispensable  requisite  to  enforcing  the 
rights  of  the  creditor;  hence  a  trustee  in 
bankruptcy  may,  for  the  benefit  of  creditors, 
attack  such  a  mortgage,  though  if  a  creditor 
seeks  that  relief  in  his  own  name  it  would  be 
necessary  that  his  claim  be  first  put  in  judg- 
ment. Skilton  r.  Codington,  (1906)  15  Am. 
Bankr.  Rep.  810,  185  N.  Y.  80,  77  N.  E.  790. 

Notwithstanding  the  fact  that  an  iiniHed 
chattel  mortgage  is  valid  as  between  the 
parties,  and  that  a  trustee  in  bankrupU^y 
succeeds  only  to  the  rights  of  his  bankrupt 
he  is  not  thereby  precluded  from  attacking  a 
mortgage  made  by  his  bankrupt  for  default 
in  filing.  Skilton  v.  Codington,  (1906)  15 
Am.  Bankr.  Rep.  810,  186  N.  Y.  80,  77  N.  E. 
790. 


h  [Trustee  subrogated  to  rights  of  creditor.']  Whenever  a  creditor  is  pre- 
vented from  enforcing  his  rights  as  against  a  lien  created,  or  attempted  to  be 
created,  by  his  debtor,  who  afterwards  becomes  a  bankrupt,  the  trustee  of  the 
estate  of  such  bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of 
such  creditor  for  the  benefit  of  the  estate.  {{1898)  SO  Stat.  L.  56^.] 
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Cross-reference:    As  to 

Right  of  trustee  to  avoid  fraudulent 
transactions  which,  prior  to  bank- 
ruptcy, the  creditors  might  have 
avoided,  see  section  70e,  infra,  p.  844. 

Xnistee  subrogated  to  creditor's  rights.— 
Section  676  is  designed  to  subrogate  the  trus- 
tee to  the  rights  of  creditors,  as  against  liens 
tor  transfers  which  exist  at  the  time  of  the 
bankruptcy,  but  it  vests  him  with  no  addi- 
tional rights.  Thompson  f.  Fairbanks,  (1905) 
196  U.  S.  522,  25  S.  Ct.  306,  49  U.  S.  (L.  ed.) 
678,  13  Am.  Bankr.  Rep.  437 ;  Baltimore  First 
Nat.  Bank  v.  Stnake,  (1906)  202  U.  S.  141, 
26  S.  Ct.  580,  50  U.  S.  (L.  ed.)  967,  15  Am. 
Bankr.  Rep.  642;  In  re  New  York  Economical 
Printing  Co.,  (C.  C.  A.  2d  Cir.  1901)  110 
Fed.  514,  6  Am.  Bankr.  Rep.  615;  In  re 
Sentenne,  etc.,  Co.,  (E.  D.  N.  Y.  1903)  120 
Fed.  436,  9  Am.  Bankr.  Rep.  648;  In  re 
Rodgers,  (C.  C.  A.  7th  Cir.  1903)  125  Fed. 
160,  1 1  Am.  Bankr.  Rep.  79,  reversed  on  other 
grounds  (1905)  198  U.  S.  280,  25  S.  Ct.  693^ 
49  U.  S.  (L.  ed.,)  1051,  14  Am.  Bankr.  Rep. 
102;  In  re  Baird,  (W.  D.  Va.  1904)  126  Fed, 
845,  11  Am.  Bankr.  Rep.  435;  Bush  v.  Export 
Storage  Co.,  (E.  D.  Tenn.  1904)  136  Fed.  918, 
14  Am.  Bankr.  Rep.  138;  Mitchell  v,  Mitchell, 
(E.  D.  N.  C.  1906)  147  Fed.  280,  17  Am. 
Bankr.  Rep.  382,  389;  In  re  Doraiiv  (C.  C.  A. 
6th  Cir.  1907)  154  Fed.  467,  18  Am.  Bankr. 
Rep.  760,  modifying  (W.  D.  Ky.  1906)  17 
Am.  Bankr.  Rep.  799;  Matter  of  Gerstman, 
(S.  I>.  N.  Y.  1906)   17  Am.  Bankr.  Rep.  882. 


The  statute  does  not  vest  the  trustee  with 
any  better  right  or  title  to  the  bankrupt's 
property  than  belongs  to  the  bankrupt  or  to 
his  creditors  at  the  time  when  the  trustee's 
title  accrues.  The  present  Act,  like  all  pre- 
ceding Bankrupt  Acts,  contemplates  that  a 
lien  good  at  that  time  as  against  the  debtor 
and  as  against  all  of  his  creditors  shall  re- 
main undisturbed.  If  it  is  one  which  has 
been  obtained  in  contravention  of  some  pro- 
vision of  the  Act,  which  is  fraudulent  as  to 
creditors,  or  invalid  as  to  creditors  for  want 
of  repord,  it  is  invalid  as  to  the  trustee;  and 
if  it  is  one  which  was  invalid  as  to  some  par- 
ticular creditor,  though  valid  as  to  other  cred- 
itors, the  trustee  in  certain  cases  is  subro- 
gated to  the  rights  of  that  creditor.  In  re 
New  York  Economical  Printing  Co.,  (C.  C. 
A.  2d  Cir.  1901)  110  Fed.  514,  6  Am.  Bankr. 
Rep.  615. 

Liens  may  be  enforced,  but  not  created.— 
The  bankruptcy  law  does  not  continue  a  dis- 
chargeable debt  for  the  purpose  of  permitting 
a  lien  to  be  created  after  the  adjudication,  but 
only  to  preserve  and  enforce  a  lien  in  ex- 
istence at  the  date  of  the  adjudication.  In  re 
Lineberry,  (X.  D.  Ala.  1910)  183  Fed.  338. 

Creditor's  bill  not  abated.  —  Section  67& 
does  not  transfer  to  the  trustee  the  right  of 
a  judgment  creditor  to  enforce  an  equitable 
lien  acquired  by  the  filing  of  a  creditor's  bill 
before  bankruptcy  proceedings  were  begun; 
nor  does  it  abate  the  creditor's  right  to  prose- 
cute such  suit.  Taylor  v,  Taylor,  (1900)  59 
N.  J.  Eq.  86,  45  Atl.  440. 


c  ^Certain  liens  dtssolved.]  A  lien  created  by  or  obtained  in  or  pursuant  to 
any  suit  or  proceeding  at  law  or  in  equity,  including  an  attachment  upon  mesne 
process  or  a  judgment  by  confession,  which  was  begun  against  a  person  within 
four  months  before  the  filing  of  a  petition  in  bankruptcy  by  or  against  such 
person  shall  be  dissolved  by  the  adjudication  of  such  person  to  be  a  bankrupt  if 
1(1898)  SO  Stat.  L.  56^.] 


Cross-references:    As  to 

Liens  obtained  through  legal  proceedings 
generally,  see  subdivision  /  of  this  sec- 
tion, tn/ra,  p.  797. 

Liens  as  preferences,  see  section  60  a  and 
6,  supra,  p.  729  et  seq. 

In  80  far  as  section  67^  is  in  conflict  with 
section  6yf,  the  former  is  doubtless  super- 
seded by  the  latter  section.  Pittsburgh  First 
Nat.  Bank  v.  Guarantee  Title,  etc.,  Co.,  ( C.  C. 
A.  3d  Cir.  1910)  178  Fed.  187.  And  see  infra, 
flubdivision  /  of  this  section. 

And  it  has  been  held  that  subdivision  c  is 
destroyed  bv  subdivision'/  of  section  67.  In  re 
Tune,  (N.  D.  Ala.  1902)  115  Fed.  906,  8  Am. 
Bankr.  Rep.  286. 

Existing  liens  only  contemplated.  ~  Sub- 
divisions c  and  /  of  this  section  refer  only  to 
existing  liens  created  by  legal  proceedings, 


and  are  not  applicable  to  a  case  in  which 
such  a  lien  has  become  merged  into  a  title 
by  the  consummation  of  an  execution  sale. 
Nelson  v,  Svea  Pub.  Co.,  (W.  D.  Wash.  1910) 
178  Fed.  136. 

Execution  on  pre-existing  judgment.  —  Sec- 
tion 67o  does  not  affect  the  lien  of  an  execu- 
tion issued  and  levied  within  the  four  months, 
but  founded  on  a  judgment  recovered  two 
years  before.  In  re  Easley,  (W.  D.  Va.  1898) 
93  Fed.  419,  1  Am.  Bankr.  Rep.  715.  And  see. 
infra,  this  section,  subdivision  /,  wherein  this 
subject  is  fully  considered. 

Attachment  under  mesne  process.  —  Where, 
under  the  state  law,  a  plaintiff  attaching 
under  mesne  process  obtains  a  lien,  though  he 
has  obtained  no  judgnient,  such  lien  is  entitled 
to  recognition  in  bankruptcy  proceedings. 
In  re  Orafts-Riordon  Shoe  Co.,  <D.  C.  Mass. 
1910)  185  Fed.  931. 


(1)   [Defendant  insolvent.']  it  appears  that  said  lien  was  obtained  and  per- 
mitted while  the  defendant  was  insolvent  and  that  its  existence  and  enforcement 
will  work  a  preference,  or  i{1898)  SO  Stat.  L.  564.^ 
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CrosB'Teference :    As  to 

What  constitutes  insoWency,  see  section 
la  (15),  supra,  p.  466. 

The  defendant  "peHnita**  the  ereditor  to 
obtain  a  lien  if  he  suffers  grounds  for  an  at- 
tachment to  arise  and  does  not  in  good  faith 
prevent  or  resist  the  creditor's  proceedings; 


and  it  is  not  necessary  that  there  ahonld  have 
been,  on  the  part  of  the  defendant,  any  posi- 
tive act  of  consent  or  asaistance  In  its  pro- 
curement. In  re  Arnold,  (D.  C.  Ky.  1899) 
94  Fed.  1001,  2  Abl  Bankr.  Rep.  180.  And 
see,  infra,  the  annotation  under  subdiTision  f 
of  this  section. 


(2)  [Knowledge  of  insolvency,']  the  party  or  parties  to  be  benefited  tiiLerebj 
had  reasonable  cause  to  believe  the  defendant  was  insolvent  and  in  contempla- 
tion of  bankruptcy,  or  [{1898)  30  Stat.  L.  564,'] 

(3)  [Frand  —  trustee  subrogated.]  that  such  lien  was  sought  and  permitted 
in  fraud  of  the  provisions  of  this  Act ;  or  if  the  dissolution  of  such  lien  would 
militate  against  the  best  interests  of  the  estate  of  such  person  the  same  sI^aD 
not  be  dissolved,  but  the  trustee  of  the  estate  of  such  person,  for  the  benefit  of 
the  estate,  shall  be  subrogated  to  the  rights  of  the  holder  of  such  lien  and  em- 
powered to  perfect  and  enforce  the  same  in  his  name  as  trustee  with  like  force 
and  effect  as  such  holder  might  have  done  had  not  bankruptcy  proceedingB 
intervened.  [(1898)  30  Stat.  L.  56^,] 


Section  67c  refers  to  a  lien  obtained  in  a 
proceeding  at  law  or  in  equity  for  the  bene- 
fit, not  of  the  bankrupt's  creditors  in  general, 
but  of  one  or  more  creditors  less  than  all  of 
them.  The  words  "such  lien,"  in  the  second 
sentence  of  67c,  refer  to  any  "  lien  created 
by  or  obtained  in  or  pursuant  to  any  suit  or 
proceeding  at  law  or  in  equity,"  mentioned  at 
the  beginning  of  the  section,  and  not  merely 
to  a  lien  described  by  the  language  of  clause 
1,  Qlause  2,  or  clause  3.  It  is  not  the  intent 
of  the  section  to  dissolve  a  lien  where  its 
retention  will  benefit  the  general  body  of  the 
bankrupt's  creditors.  Pittsburgh  First  Nat. 
Bank  v.  Guarantee  Title,  etc.,  Co.,  (C.  C.  A. 
3d  Cir.  1910)  17S  Fed.  187. 

Lien  permitted  in  fraud.  —  A  lien  obtained 
by  a  foreign  creditor  of  a  bankrupt  within 
four  months  prior  to  the  bankruptcy,  and 
while  the  bankrupt  was  solvent,  on  property 
of  the  debtor  in  a  foreign  country  through 
Judicial  proceedings  in  the  nature  of  an  at- 


tachment, which  were  not  opposed*  is  om 
sought  and  permitted  in  fraud  of  the  pro- 
visions of  the  Act  within  the  meaning  of  aec^ 
tion  67c  (3) ;  and  where  the  creditor  realizes 
therefrom  payment  of  a  portion  of  his  debt 
he  is  not  entitled  to  prove  the  remainder  as 
a  claim  against  the  estate  in  bankruptcy  in 
this  country  without  surrend^ing  the  aiponnt 
so  received  so  as  to  place  him  on  equitable 
equality  with  other  creditors.  In  re  PoD- 
mann,  (S.  D.  N.  Y.  1907)  13ft  Fed.  221,  19 
Am.  Bankr.  Rep.  474. 

Preservation  of  Ueva.  —  Lfena  preeerrod 
under  section  67  h,  c,  and  f,  are  thereby  ren- 
dered inoperative  as  a  preference,  but  are  re- 
tained in  favor  of  the  trustee  that  the  Hens 
may  be  distributed  among  the  whole  body  of 
creditors.  Reardon  v.  Rock  Island  Plow  Oou 
(C.  C.  A.  7th  Cir.  1909)  168  Fed.  654,  22  Am. 
Bankr.  Rep.  66;  Pittsburgh  First  Nat  Bank 
V,  Guarantee  Title,  etc.,  Co.,  (C.  C.  A.  3d  Cir. 
1910)  178  Fed.  187. 


d  [Liens  given  in  good  faith.]  Liens  given  or  accepted  in  good  faith  and 
not  in  contemplation  of  or  in  fraud  upon  this  Act,  and  for  a  present  considera- 
tion, which  have  been  recorded  according  to  law,  if  record  thereof  was  neeesaaiy 
in  order  to  impart  notice,  shall,  to  the  extent  of  such  present  consideration  onlj, 
not  be  affected  by  this  Act.  [(Amended  1910)  36  Stat.  L.  8^2.] 


CrosB'Teference:    As  to 
Priority  of  liens  and  other  claims  under 
state  and  federal  laws,  see  section  64& 
(6),  supra,  p.  777. 

The  amendment  of  June  25,  19x0,  inserted 
the  words  **  to  the  extent  of  such  present  con- 
sideration only."  That  is,  the  security  that 
a  creditor  has  obtained  to  the  extent  of  the 
original  consideration  shall  not  be  affected. 
In  re  Foster,  (D.  C.  Vt.  1910)   181  Fed.  703. 

Valid  liens  remain  undisturbed.  —  Section 
67d,  set  out  above,  is  clearly  in  line  with  the 
other  provisions  of  the  statute  which  regu- 


lates the  vesting  of  title  in  the  trustee.  Thas 
und<»r  section  70«  (see  note,  infra,  p.  811)  it 
has  been  held  that  the  trustee  in  bankruptgr 
takes  no  hotter  title  than  the  bankrupt  had 
as  to  honfTfide  lienors;  in  other  words,  that 
the  trustee  stands  in  the  shoes  of  the  bank- 
rupt in  the  absence  of  fraud.  And  under  sce- 
tion  70e  (see  note,  infra,  p.  844)  the  tmatee 
is  vested  with  power  to  avoid  any  transfer, 
which  includes  liens  fraudulent  as  to  cred- 
itors; but  in  all  instances  bona  fide  trans- 
actions are  protected.  Therefore  it  has  ben 
held,  under  section  67d,  and  in  accordance 
with   the  language  thereof,  that  liens  given 
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and  accepted  in  good  faith,  and  not  in  con- 
templation of  or  in  fraud  of  the  provisions  of 
the  statute,  and  for  a  present  consideration, 
and  which  are  valid  under  the  laws  of  the 
state,  as  to  recording  and  otherwise,  shall  be 
denned  valid  and  enforceable  in  bankruptcy 
proeeedings.  Hiscock  v,  Varick  Bank,  (1907) 
206  U.  S,  28,  27  S.  Ct.  681,  61  U.  S.  (L.  ed.) 
945,  18  Am.  Bankr.  Rep.  9;  In  re  Wright, 
(N.  D.  Ga.  1899)  96  Fed.  187,  2  Am.  Bankr. 
Rep.  366;  In  re  Cobb,  (E.  D.  N.  C.  1899)  90 
Fed.  821,  3  Am.  Bankr.  Rep.  129;  In  re  Byrne, 
(S.  D.  la.  1899)  97  Fed.  762,  3  Am.  Bankr. 
Rep.  268;  In  re  Wolf,  (N.  D.  la.  1899)  98 
Fed.  84,  3  Am.  Bankr.  Rep.  555 ;  In  re  Lowen- 
gohn,  (S.  D.  N.  Y.  1900)  100  Fed.  776,  4  Am. 
Bankr.  Rep.  79;  Greenville  City  Nat.  Bank  v, 
Bruce,  (C.  C,  A.  4th  Cir.  1901)  109  Fed.  69,6 
Am.  Bankr.  Rep.  312;  In  re  West  Norfolk 
Lumber  Co.,  (E.  D.  Va.  190?)  112  Fed.  759, 
7  Am.  Bankr.  Rep.  648;  In  re  Gerry,  (E.  D. 
Pa.  1902)  112  Fed.  957,  7  Am.  Bankr,  Rep. 
459;  McNair  V.  Mclntyre,  (C.  C.  A.  4th  Cir. 
11902)  113  Fed.  113,  7  Am.  Bankr.  Rep.  638; 
In  re  Soudan  Mfg.  Co.,  (C.  C.  A.  7th  Cir. 
1902)  113  Fed.  804,  8  Am.  Bankr.  Rep.  45; 
In  re  Klapholz,  (E.  D.  Pa.  1902)  113  Fed. 
1002,  7  Am.  Bankr.  Rep.  703;  In  re  Standard 
Laundry  Co.,  (C.  C.  A.  9th  Cir.  1902)  116 
Fed.  476,  8  Am.  Bankr.  Rep.  538 ;  Stedman  r. 
Monroe  Bank,  (C.  C.  A.  8th  Cir.  1902)  117 
Fed.  237,  9  Am.  Bankr.  Rep.  4;  Davis  t?. 
Turner,  (C.  C.  A.  4th  Cir.  1903)  120  Fed. 
606,  9  Am,  Bankr.  Rep.  716;  Farmers'  Bank 
V.  Carr,  (C.  C.  A.  4th  Cir.  1904)  127  Fed. 
690;  11  Am.  Bankr.  Rep.  733;  Crim  v.  Wood- 
ford, (C.  C.  A.  4th  Cir.  1905)  136  Fed.  34, 
14  Am.  Bankr.  Rep.  302;  In  re  Cliflford,  (N. 
D.  la.  1905)  136  Fed.  475,  14  Am.  Bankr. 
Rep.  283;  In  re  Porterfleld,  (N.  D.  W.  Va. 
1905)  138  Fed.  192,  15  Am.  Bankr.  Rep.  11; 
Savage  v.  Savage,  (4th  Cir.  1905)  141  Fed. 
346,  72  C.  C.  A.  494,  15  Am.  Bankr.  Rep.  59»; 
In  re  Platteville  Foundry,  etc.,  Co.,  (W.  D. 
Wis.  1906)  147  Fed.  828,  17  Am.  Bankr.  Rep. 
291;  Roberts  v.  Johnson,  (C.  C.  A.  4th  Cir. 
1907)  151  Fed.  567,  18  Am.  Bankr.  Rep.  135; 
In  re  Franklin,  (E.  D.  N.  C.  1907)  151  Fed. 
642,  18  Am.  Bankr.  Rep.  218;  Coder  v.  Arts, 
(C.  C.  A.  8th  Cir.  1907)  152  Fed.  943,  18 
Am.  Bankr.  Rep.  513 ;  National  Bank  of  Com- 
merce V.  WilKams,  (C-  C.  A.  5th  Cir.  1907) 
159  Fed.  616,  20  Am.  Bankr.  Rep.  79;  In  re 
Hersey,  (N.  D.  I^.  1909)  171  Fed.  1004,  22 
Am.  Bankr.  Rep.  863;  Powell  v.  Gate  City 
Bank,  (C.  C.  A.  8th  Cir.  1910)  178  Fed.  609; 
In  re  Yoke  VHrified  Brick  Co.,  (D.  Q.  Kan. 
1916)  180  Fed.  236;  In  re  Vulcan  Foundry, 
etc.,  Co.,  (C.  C.  A.  3d  Cir.  1910)  180  Fed. 
671;  In  re  Foster,  (D.  C.  Vt.  1910)  181  Fed. 
703;  In  re  Lee,  (C.  C.  A.  8th  Cir.  1910)  182 
Fed.  579;  In  re  Times  Pub.  Co.,  (E.  D.  Pa. 
1910)  183  Fed.  603;  In  re  Forse,  (N.  D.  N.  Y. 
1910)  184  Fed.  85,-  In  re  Milne,  (C.  C.  A.  2d 
Cir.  1910)  185  Fed.  244;  In  re  Crafts-Riordon 
Shoe  Co.,  (D.  C.  Mass.  1910)  185  Fed.  93); 
In  re  Brown,  (E.  D.  Pa.  1900)  5  Am.  Bankr. 
Rep.  22I;'/n  re  Alverson,  (D.  C.  S.  C.  1900) 
5  Am.  Bankr.  Rep.  855;  Harvey  r.  Smith, 
(Mass.  1901)  7  Am.  Bankr.  Rep.  497;  In  re 
Soudans  Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1902) 
9  Am.  Bankr.  Rep.  45  r  Evans  17.  Roanaaville. 


(Ga.  1902)  8  Am.  Bankr.  Rep.  236;  Matter  of 
U.  S.  Food  Co.,  (E.  D.  Mich.  1906)  15  Am. 
Bankr.  Rep.  329. 

Statute  protects  vigilant  creditors.  —  It  is 
self-evident  that  Congress  intended  by  using 
the  words  *'  shall  .  .  .  not  be  affected  by  this 
Act "  that  a  vigilant  creditor  should  not  be 
affected;  that  is,  should  not  be  injured  by 
bankruptcy  proceedings.  In  re  Foster,  (D.  C. 
Vt.  1010)  181  Fed.  703. 

The  security  given  for  a  present  loan  is  not 
avoided  by  the  fact  that  it  actually  hinders 
or  delays  creditors  by  the  withdrawal  of  the 
security  from  application  to  the  payment  of 
their  claims,  unless  it  was  given  with  an 
actual  intent  to  defraud  such  creditors  and 
the  recipient  had  actual  or  legal  notice  of 
that  purpose.  Actual  fraud  in  which  the  re- 
cipient of  the  lien  or  security  participates  is 
indispensable  to  the  avoidance  of  a  trans- 
action of  this  nature.  Powell  v.  Ckite  City 
Bank,  (C.  C.  A.  8th  Cir.  1910)  178  Fed.  609. 

Lienor  not  party  to  bankruptcy  proceedings, 
—  The  taking  possession  of  the  property  of  a 
bankrupt  by  the  bankruptcy  court  does  not 
operate  as  a  caveat  or  sequestration  of  prop- 
erty owned  by  the  bankrupt  subject  to  valid 
liens,  so  as  to  make  the  holder  of  the  lien  a 
party  to  the  proceedings.  In  re  Platteville 
Foundry,  etc.,  Co.,  (W.  D.  Wis.  1906)  147 
Fed.  828,  17  Am.  Bankr.  Rep.  291. 

Thus  it  has  been  held  that  lienholders,  un- 
less they  surrender  their  securities  and  prove 
their  claims,  are  strangers  to  the  bankruptcy 
proceedings,  and  are  entitled  to  have  their 
property  rights  adjudicated  by  the  courts 
of  the  state  in  which  such  property  is  sit- 
uated. Hicks  17.  Knost,  (1900)  178  U.  S.  641, 
20  S.  Ct.  1006,  44  U.  S.  (L.  ed.)  1183,  4  Am. 
Bankr.  Rep.  178  note;  In  re  Gardes,  (S.  D. 
phio  1900)  102  Fed.  318,  4  Am.  Bankr.  Rep. 
346. 

Validity  of  lien  determined  in  bankruptcy 
proceedings  on  property  in  possession  of 
court.  —  But  where  property  belonging  to  a 
bankrupt,  subject  to  valid  liens,  has  been 
taken  possession  of  by  the  bankruptcy  court, 
the  lien  creditor  cannot  interfere  therewith 
or  maintain  replevin  against  the  receiver  or 
trustee;  but  the  lienee  may  petition  the  bank- 
ruptcy court  for  payment  of  the  amount  of 
his  debt,  in  which  case  the  court  will  have 
jurisdiction  to  determine  the  validity  of  the 
lien.  In  re  Platteville  Foundry,  etc.,  Co.,  (W. 
D.  Wis.  1906)  147  Fed.  828,  17  Am.  Bankr. 
Rep.  291. 

Proceedings  to  enforce  valid  liens,  —  Where 
a  valid  lien  has  been  secured  more  than  four 
months  prior  to  bankruptcy,  proceedings  to 
enforce  thd  same  do  not  conflict  with  the 
bankruptcy  law,  and  may  be  instituted  and 
prosecuted  to  the  end,  if  that  is  requisite.  In 
re  Koslowski,  (M.  D.  Pa.  1907)  153  Fed.  823, 
18  Am.  Bankr.  Rep.  727.  And  see  to  the  same 
effect,  Metcalf  v.  Barker,  (1902)  187  U.  S. 
165,  23  S.  Ct.  67,  47  U.  S.  (L.  ed.)  122; 
Pickens  r.  Roy,  (1902)  187  U.  S.  177,  23  S. 
Ct.  78,  47  U.  S.  (L.  ed.)  128;  In  re  Snell,  (N. 
D  Cal.  1903)  125  Fed.  154,  11  Am.  Bankr. 
Rep.  36. 

Valid  lien  not  lost  hy  taking  preferential 
vwrtgage,  —  Where  a  township  was  entitled 
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to  a  preferential  lien  on  a  bankrupt's  stock, 
arisinff  out  of  the  bankrupt's  misappropria- 
tion of  township  funds,  which  he  had  used  to 
replenish  the  stock,  it  was  held  that  the  town- 
ship's lien  was  not  lost  by  the  taking  of  a 
mortgage  on  the  stock  which  was  unenforce* 
able  as  a  preference.  Smith  o.  Au  Ores  Tp., 
(C.  C.  A.  6th  Cir.  1906)  150  Fed.  267,  17 
Am.  Bankr.  Rep.  745. 

The  state  law  govenis  as  to  the  validity 
of  liens  asserted  thereunder;  providing,  of 
course,  that  there  has  been  no  fraud  or  prefer- 
ential transfer  in  contemplation  of  bank- 
ruptcy within  the  four  months  period,  /n  re 
Canton  First  Nat.  Bank,  (CCA.  6th  Cir. 

1005)  135  Fed.  62,  14  Am.  Bankr.  Rep.  180; 
Mott  t'.  Wissler  Min.  Co.,  (C  C  A.  4th  Cir. 

1006)  135  Fed.  697,  14  Am.  Bankr.  Rep.  321; 
In  re  Grissler,  (C  C  A.  2d  Cir.  1906)  136 
Fed.  754,  13  Am.  Bankr.  Rep.  608;  Morgan  t?. 
Mannington  First  Nat.  Bank,  (C  C.  A.  4th 
Cir.  1906)  146  Fed.  466,  16  Am.  Bankr.  Rep. 
630;  In  re  Franklin,  (E.  D.  N.  C  1907)  161 
Fed.  642,  18  Am.  Bankr.  Rep.  218;  In  re 
Miners'  Brewing  Co.,  (E.  D.  Pa.  1908)  162 
Fed.  327,  20  Am.  Bankr.  Rep.  717;  Reardon  v. 
Rock  Island  Plow  Co.,  (C.  C  A.  7th  Cir. 
1909)  168  Fed.  654,  22  Am.  Bankr.  Rep.  26; 
In  re  Faulhaber  Stable  Co.,  (C  C  A.  2d  Cir. 
1909)  170  Fed.  68,  22  Am.  Bankr.  Rep.  381; 
In  re  Hersey,  (N.  D.  la.  1909)  171  Fed.  1004, 
22  Am.  Bankr.  Rep.  863;  In  re  Mahland,  (E. 
D.  N.  Y.  1911)  184  Fed.  743;  In  re  Crafts- 
Riordon  Shoe  Co.,  (D.  C.  Mass.  1910)  185 
Fed.  931. 

Se<;tion  67cl  is  designed  to  save  and  protect 
from  the  operation  of  the  Bankruptcy  Act 
liens  that  are  valid  under  the  state  law.  In 
re  Hersey,  (N.  D.  la.  1909)  171  Fed.  1004,  22 
Am.  Bankr.  Rep.  863. 

Before  a  creditor  can  claim  a  lien  given  by 
a  state  statute  on  property  of  a  bankrupt,  he 
must  perfect  the  same  as  required  by  such 
statute.  In  re  Franklin,  (E.  D.  N.  C  1907) 
161  Fed.  642,  18  Am.  Bankr.  Rep.  218. 

In  In  re  Grissler,  (C  C  A.  2d  Cir.  1905) 
136  Fed.  754,  13  Am.  Bankr.  Rep.  508,  it  was 
said  that  "  it  would  be  most  unfortunate  to 
have  a  conflict  of  decision  between  the  state 
courts  and  the  courts  of  bankruptcy  in  re- 
spect to  the  meaning  and  effect  of  a  statute 
affecting  the  titles  te  real  estate,  and  if  this 
situation  can  be  averted  by  following  the  de- 
cision of  the  highest  court  of  the  state  which 
settles  the  previously  doubtful  question  of 
statutory  construction,  this  court  ought  not 
to  refuse,  even  though  that  decision  may  seem 
to  us  to  be  illogical  and  inconsistent  with  the 
previous  decisions  of  that  court." 

Chattel  mortgages.  —  In  absence  of  fraud 
(see  sec.  67e,  infra,  p.  792)  or  preferential 
transfer  (see  sec.  60  a  and  &,  supra,  p.  729), 
the  validity  of  a  chattel  mortgage  is  to  be  de- 
termined in  accordance  with  the  law  of  the 
state;  and  if  under  the  state  statutes  and  deci- 
sions a  mortgage  is  good  as  against  creditors, 
it  will  be  considered  effective  as  against  the 
trustee  in  bankruptcy  of  the  mortgagor;  on 
the  other  hand,  if  under  the  laws  of  the  state 
such  mortgage  is  invalid  as  to  creditors,  either 
because  of  failure  to  record  the  same  or  for 
any  other  reason,  it  may  be  attacked  by  the 


trustee  in  bankruptcy  because  of  such  in- 
validity. Thompson  r.  Fairbanks,  (1905) 
196  U.  S.  616,  25  S.  Ct.  306,  49  U.  S.  (L.  ed.) 
677,  13  Am.  Bankr.  Rep.  437;  Humphrey  v, 
Tatman,  (1905)  198  U.  S.  91,  25  S.  Ct.  567, 
49  U.  S.  (L.  ed.)  956,  14  Am.  Bankr.  Rep. 
74;  /n  re  Soudan  Mfg.  Co.,  (7th  Cir.  1902) 
113  Fed.  804,  51  C  C  A.  476;  In  re  Durham, 
(D.  C.  Md.  1902)  114  Fed.  750,  8  Am.  Bankr. 
Rep.  115;  Stedman  v.  Monroe  Bank,  (C.  C. 
A.  8th  Cir.  1902)  117  Fed.  237,  9  Am.  Bankr. 
Rep.  4;  7n  re  Sentenne,  etc.,  Co.,  (E.  D.  N.  Y. 
1903)  120  Fed.  436,  9  Am.  Bankr.  Rep.  648; 
In  re  Williams,  (W.  D.  Ga.  1903)  120  Fed. 
542,  9  Am.  Bankr.  Rep.  731 ;  Davis  V.  Turner, 
(C  C  A.  4th  Cir.  1903)  120  Fed.  605,  9  Am. 
Bankr.  Rep.  704;  In  re  Ball,  (D.  C  Vt.  1903) 
123  Fed.  164,  10  Am.  Bankr.  Rep.  564;  In  re 
Beede,  (N.  D.  N.  Y.  1903)  126  Fed.  863,  11 
Am.  Bankr.  Rep.  387;  In  re  Rogers,  (D.  C. 
Vt.  1904)  132  Fed.  560,  13  Am.  Bankr.  Rep. 
75;  In  re  Clifford,  (N.  D.  la.  1905)  136  Fed. 
475,  14  Am.  Bankr.  Rep.  302;  In  re  Adamant 
Plaster  Co.,  (N.  D.  N.  Y.  1905)  137  Fed.  251, 
14  Am.  Bankr.  Rep.  816;  In  re  Noel,  (D.  C. 
Md.  1905)  137  Fed.  694,  14  Am.  Bankr.  Rep. 
715;  In  re  National  Valve  Co.,   (N.  D.  Ohio 

1905)  140  Fed.  679,  15  Am.  Bankr.  Rep.  524; 
In  re  Burnham,  (W.  D.  N.  Y.  1905)  140  Fed. 
926,  16  Am.  Bankr.  Rep.  648;  In  re  Marine 
Constr.,  etc.,  Co.,  (C  C  A.  2d  Cir.  1906)  144 
Fed.  649,  16  Am.  Bankr.  Rep.  325 ;  In  re  Cut- 
ting, (W.  D.  N.  Y.  1906)  145  Fed.  388,  16 
Am.  Bankr.  Rep.  751 ;  In  re  Erie  Lumber  Co., 
(S.  D.  Ga.  1906)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689;  In  re  Davis,  (E.  D.  N.  Y.  1907) 
155  Fed.  671,  19  Am.  Bankr.  Rep.  98;  /n  re 
McKane,  (E.  D.  N.  Y.  1907)  168  Fed.  647,  18 
Am.  Bankr.  Rep.  594;  In  re  Farmers'  Supply 
Co.,  (S.  D.  Ohio  1909)  170  Fed.  502,  22  Am. 
Bankr.  Rep.  460;  In  re  Hersey,  (N.  D.  la. 
1909)  171  Fed.  1004,  22  Am.  Bankr.  Rep. 
863;  Mattley  v.  Wolfe,  (D.  C  Neb.  1909)  175 
Fed.  619,  23  Am.  Bankr.  Rep.  673;  In  re 
Kullberg,  (D.  C.  Minn.  1909)  176  Fed.  685, 
23  Am.  Bankr.  Rep.  758;  In  re  Beeg,  (E.  D. 
Pa.  1911)  184  Fed.  522;  In  re  Mahland,  (E. 
D.  N.  Y.  1911)  184  Fed.  743*;  Matter  of  U.  S. 
Food  Co.,  (E.  D.  Mich.  1906)  16  Am.  Bankr. 
Rep.   329;   In  re  Birck,    (C  C  A.  7th  Cir. 

1906)  15  Am.  Bankr.  Rep.  694;  Zartman  v. 
Waterloo  First  Nat.  Bank,  (1905)  16  Am. 
Bankr,  Rep.  152,  109  App.  Div.  406,  96  N.  Y. 
S.  633;  In  re  Alden,  (N.  D.  Ohio  1905)  16 
Am.  Bankr.  Rep.  362. 

Proceeds  of  mortgage  used  to  pay  debts.  — 
The  fact  that  a  mortgagee  to  whom  a  bank- 
rupt gave  a  mortgage  for  a  present  considera- 
tion within  four  months  prior  to  his  bank- 
ruptcy knew  that  the  proceeds  were  to  be 
used  to  pay  debts,  does  not  impeach  his  good 
faith,  nor  render  the  mortgage  void,  unless 
he  also  knew,  or  had  reasonable  cause  to  be- 
lieve, that  the  borrower  was  insolvent.  In  re 
Kullberg,  (D.  C.  Hfinn.  1909)  176  Fed.  585,  23 
Am.  Bankr.  Rep.  768. 

A  chattel  mortgage  given  by  an  insolvent 
firm,  in  good  faith  within  four  months  prior 
to  its  bankruptcy,  is  not  void  under  the 
Bankruptcy  Act,  where  it  ^tis  given  for  a 
present  loan  of  money  which  was  used  in 
paying  debts  of  the  firm,  and  was  duly  re- 


788 


806.  07  d. 


BANKRUPTCY. 


806. 07  a. 


corded  so  as  to  become  effective  prior  to  the 
bankruptcy,  but  is  expressly  protected  by  sec- 
tion 67d.  Davis  v.  Turner,  (4th  Cir.  1903) 
120  Fed.  605,  56  C.  C.  A.  669,  9  Am.  Bankr. 
Rep.  704. 

A  chdttel  mortgagor's  mere  inability  to  pay 
debts  does  not  invalidate  a  chattel  mortgiige 
given  for  a  present  valid  consideration  ad- 
vanced by  a  mortgagee  having  no  reason  to 
know  that  a  fraud  will  be  thereby  committed. 
In  re  Mahland,  (E.  D.  N.  Y.  1911)  184  Fed. 
743. 

Mortgage  valid  as  to  creditors  precludes 
trustee*  —  Where  a  chattel  mortgage  on  a 
bankrupt's  personaltv  was  not  fraudulent  as 
to  the  bankrupt,  and  there  were  no  creditors 
in  a  position  to  set  the  same  aside,  it  was 
held  that  the  bankrupt's  trustee  could  not  at- 
tack the  right  of  the  mortgagee  in  possession 
at  the  time  of  the  adjudication  on  the  ground 
that  the  mortgage  was  fraudulent.  Mattley 
t>.  Wolfe,  (D.  C.  Neb.  1909)  175  Fed.  619,  23 
Am.  Bankr.  Rep.  673. 

Consideration  going  into  estate,  —  A  chat- 
tel mortgage  given  upon  the  payment  of  cash 
wliich  goes  into  the  hands  of  the  bankrupt 
and  is  used  for  the  purposes  of  his  estate,  and 
of  which  his  creditors  have  the  benefit,  is  a 
valid  mortgage,  even  if  made  within  four 
months  prior  to  the  filing  of  the  petition,  if 
no  actual  fraud  be  shown.  In  re  Mahland, 
(E.  D.  N.  Y.  1911)   184  Fed.  743. 

Renewal  mortgage.  —  Where  a  valid  mort- 
gage was  given  as  security  for  a  present  loan, 
the  fact  that  a  new  mortgage  on  the  same 
property,  given  within  four  months  prior  to 
the  mortgagor's  bankruptcy,  was  made  to 
secure  a  renewal  of  the  loan,  does  not  render 
such  mortgage  voidable.  In  re  Noel,  (D.  C. 
Md.  1905)  137  Fed.  694,  14  Am.  Bankr.  Rep. 
715;  /n  re  Cutting,  (W.  D.  N.  Y.  1906)  145 
Fed.  388,  16  Am.  Bankr.  Rep.  751. 

Validity  confined  to  present  consideration. 
—  It  has  been  held  that  a  mortgage,  given 
within  four  months  of  an  adjudication  in 
bankruptcy,  to  secure  a  pr^-existing  debt  and 
a  cash  consideration,  is  void  as  a  preference 
to  the  extent  of  the  prior  indebtedness,  and 
valid  only  for  the  present  cash  consideration. 
In  re  Sander lin,  (£.  D.  N.  C.  1901)  109  Fed. 
857,  6  Am.  Bankr.  Rep.  384. 

Where  a  defectively  executed  mortgage^ 
under  the  local  law,  amounts  to  no  more  than 
an  agreement  to  give  a  lien,  and  the  property 
covered  thereby  passes  into  the  hands  of  a 
trustee  in  bankruptcy  before  any  proceedings 
are  taken  to  reform  the  instrument,  the  trus- 
tee takes  it  in  the  plight  in  which  it  then 
stood;  and  in  such  case  the  title  remains  in 
the  bankrupt,  but  there  is  an  outstanding 
equity  in  the  mortgagee.  Foerstner  v.  Citi- 
aens'*Sav.,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1911) 
186  Fed.  1. 

Effect  of  bankruptcy  on  enforcement  of 
fnortgage.  —  The  provision  of  the  Bankruptcy 
Act  that  a  lien  shall  not  be  affected  by  the 
bankruptcy  proceedings  has  reference  only  to 
the  validity  of  the  lienholder's  contract.  It 
does  not  have  reference  to  his  remedy  to  en- 
force his  right.  The  remedy  may  be  altered 
without  impairing  the  obligation  of  his  con- 
tract, so  long  as  an  equally  efficient  and  ade- 


quate remedy  is  substituted.  Every  one  who 
takes  a  mortgage,  or  deed  of  trust  intended  as 
a  mortgage,  takes  it  subject  to  the  contingency 
that  proceedings  in  bankruptcy  against  his 
mortgagor  may  deprive  him  of  the  specific 
remedy  which  is  provided  for  in  his  contract. 
In  re  Jersey  Island  Packing  Co.,  (C.  C.  A. 
9th  Cir.  1905)  138  Fed.  625,  14  Am.  Bankr. 
Rep.  692. 

Bona  fides  presents  question  of  fact.  —  The 
knowledge  of  the  mortgagee  as  to  the  fraudu- 
lent intent  of  the  bankrupt,  as  derived  from 
knowledge  of  his  financial  condition,  is  a 
question  of  fact,  tn  re  Mahland,  (£.  D.  N. 
Y.  1911)  184  Fed.  743. 

Where  a  bankrupt's  trustee  claimed  that 
a  chattel  mortgagee  was  not  entitled  to  prop- 
erty of  the  bankrupt  acquired  subsequent  to 
the  execution  of  the  mortgage,  it  was  held 
that  the  burden  was  on  the  trustee  to  show 
what  property,  if  any,  of  that  ^ized  and  sold 
by  the  mortgagee  was  acquired  after  the  ex- 
ecution of  the  mortgage.  Mattley  v.  Wolfe, 
(D.  C.  Neb.  1909)  175  Fed.  619,  23  Am. 
Bankr.  Rep.  673. 

In  In  re  Soudan  Mfg.  Co.,  (7th  Cir.  1902 > 
113  Fed.  804,  51  C.  C.  A.  476,  it  was  held 
that  under  section  67d  of  the  Bankruptcy  Act 
the  validity  of  a  mortgage  given  to  secure  a 
present  loan  of  money  within  four  months 
prior  to  the  borrower's  bankruptcy  does  not 
depend  upon  his  solvency  at  the  time,  or 
upon  notice  of  his  financial  condition  by  the 
mortgagee,  actual  or  constructive;  but  to  in- 
validate such  a  mortgage  it  must  be  shown 
that  the  borrower  was  insolvent,  that  the 
purpose  of  the  loan  was  to  accomplish  an 
unlawful  preference  or  otherwise  violate  the 
Act,  and  that  the  lender  knew  or  was  charge- 
able with  knowledge  of  both  of  such  facts. 

Mechanics'  and  kindred  liens.  —  Under  the 
statutes  of  practically  every  state  it  is  pro- 
vided that  mechanics,  contractors,  sub-con- 
tractors, laborers,  materialmen,  and  the  like, 
shall  be  entitled  to  a  preferential  lien  for 
labor  or  material  supplied  in  and  about  the 
erection  of  buildings,  or  the  conducting  of 
mercantile  pursuits;  and  such  liens,  where 
valid  under  the  law  of  the  state  wherein  they 
are  claimed,  will  be  considered  of  equal  valid- 
ity under  the  bankruptcy  law;  but  if,  under 
the  law  of  the  state,  a  lien  of  this  character 
would  be  ineffective  as  to  creditors,  such  in- 
effectiveness will  continue  in  bankruptcy  pro- 
ceedings as  against  the  trustee  of  the  person 
against  whom  the  lien  is  claimed.  In  re 
Kerby-Dennis  Co.,  (C.  C.  A.  7th  Cir.  1899) 
95  Fed.  116,  2  Am.  Bankr.  Rep.  402;  In  re 
Falls  City  Shirt  Mfg.  Co.,  (D.  C.  Ky.  1899) 
98  Fed.  592,  3  Am.  Bankr.  Rep.  437;  In  re 
Emslie,  (C.  C.  A.  2d  Cir.  1900)  102  Fed.  291. 
4  Am.  Bankr.  ^ep.  126;  In  re  Matthews,  (W. 
D.  Ark.  1901)  109  Fed.  603,  6  Am.  Bankr. 
Rep.  96 ;'  In  re  Georgia  Handle  Co.,  ( C.  C.  A. 
5th  Cir.  1901)  109  Fed.  632,  6  Am.  Bankr. 
Rep.  472;  In  re  Oconee  Milling  Co.,  (C.  C.  A. 
5th  Cir.  1901)  109  Fed.  866,  6  Am.  Bankr. 
Rep.  475;  In  re  West  Norfolk  Lumber  Co., 
(E.  D.  Va.  1902)  112  Fed.  759,  7  Am.  Bankr. 
Rep.  648;  Chauncey  v.  Dyke,  (C.  C.  A.  8th 
Cir.  1902)  119  Fed.  1,  9  Am.  Bankr.  Rep. 
444;  George  Carroll,  etc.,  Co.  17.  Young,  (C. 


789 


Me.  tTi. 


BANKRUPTCY. 


flee.  07  1 


C.  A.  8d  Cir.  1903)  119  Fed.  576,  9  Am. 
BeAkr.  Bcp.  645;  In  re  Roeber,  (C.  C.  A.  2d 
Cir.  1902)  181  Fed.  449»  9  Am.  Bankr.  Rep. 
303  (decided  under  New  York  statute) ;  In  re 
CkMoh,  (C.  C.  A.  5th  Cir.  1903)  126  Fed.  627, 
9  Am.  Bankr.  Rep.  610;  In  re  Lillington 
Lumber  Co.,  (E.  D.  N.  C.  1904)  132  Fed. 
886,  13  Am.  Bankr.  Rep.  153;  Mott  v.  Wise- 
ler  Min.  Co.,  (C.  C.  A.  4th  Cir.  1905)  135 
Fed.  697,  14  Am.  Bankr.  Rep.  321;  In  re 
Grissler,  (C.  C.  A.  2d  Cir.  1905)  136  Fed. 
754,  13  Am.  Bankr.  Rep.  508;  Browder  v. 
Hill,  (C.  C.  A.  6th  Cir.  1905)  136  Fed.  821, 
14  Am.  Bankr.  Rep.  619;  In  re  Hobbs,   (N. 

D.  W.  Va.  1906)  145  Fed.  211,  16  Am. 
Bankr.  Rep.  544;  Morgan  r.  Mannington 
First  Nat.  Bank,  (C.  C.  A.  4th  Cir.  1906)  145 
Fed.  466,  16  Am.  Bankr.  Rep.  639;  In  re 
Cramond,  (N.  D.  N.  Y.  1906)  145  Fed.  966,  17 
Am.  Bankr.  Rep.  22;  In  re  Starks-Ullman 
Saddlery  Co.,  (C.  C.  A.  6th  Cir.  1909)  171 
Fed.  834,  22  Am.  Bankr.  Rep.  596;  In  re  Hub- 
ton,  (S.  D.  N.  Y.  1901)  7  Am.  Bankr.  Rep. 
96;  John  P.  Kane  Co.  r.  Kinney,  (1903)  9 
Am.  Bankr.  Rep.  778  note,  174  N.  Y.  69,  66 
N.  E.  619;  Howard  r.  Cunliff,  (1902)  10 
Am.  Bankr.  Rep.  71,  96  Mo.  App.  67,  69  S. 
W.  737;  Crane  Co.  r.  Smythe,  (1904)  11  Am. 
Bankr.  Rep.  747,  94  APP.  Div.  53,  87  N.  Y. 
S.  917;  Fehling  r.  Goings,  (1904)  13  Am. 
Bankr.  Rep.  154,  67  N.  J.  Eq.  375,  58  Atl. 
642;  In  re  Cramond,  (N.  D.  N.  Y.  1906)  17 
Am.  Bankr.  Rep.  22 ;  Matter  of  Langlev,  ( W. 
D.  Wis.  1910)  24  Am.  Bankr.  Rep.  69*;  Pike 
Bros.  Lumber  Co.  r.  Mitchell,  (1909)  132 
Ga.  675,  64  S.  E.  998,  26  L.  R.  A.  N.  S. 
409. 

Uechanics*  lien9  are  not  created  or  ohtained 
through  legal  proceedings,  either  according  to 
the  strict  definition  or  in  the  ordinary  mean- 
ing of  the  term.  The  filing  of  notice  of  a 
mechanic's  lien  has  no  necessary  relation  to 
the  initiation  or  the  prosecution  of  a  suit. 
The  filing  is  essential  in  order  to  maintain 
the  action  to  foreclose  the  lien,  because  other- 
wise the  lien  does  not  attach;  but  it  is  no 
more  a  preliminary  step  in  the  suit  than  is 
the  protesting  of  a  note  in  a  suit  against  the 
indorser.  It  is  a  proceeding  of  the  same  kind 
aa  filing  a  chattel  mortgage  or  recording  a 
deed.  In  re  Emslie,  (C.  C.  A.  2d  Cir.  1900) 
102  Fed.  291,  4  Am.  Bankr.  Rep.  126.  See 
also  In  re  Grissler,  (C.  C.  A.  2d  Cir.  1905) 
136  Fed.  754,  13  Am.  Bankr.  Rep.  508. 

Landlord's  liens.  —  The  lien  or  preference 
given  to  a  landlord  under  the  law  of  the  state 
will  be,  under  section  67cf,  recognisoed  and 
enforced  in  bankruptcy  proceedings.  In  re 
Wolf,  (N.  D.  la.  1899)  98  Fed.  84,  3  Am. 
Bankr.  Rep.  558;  In  re  Falls  City  Shirt  Mfg. 
Co.,  (D.  C.  Ky.  1899)  98  Fed.  692,  3  Am. 
Bankr.  Rep.  437 ;  In  re  "D.  H.  J)ougherty  Co., 
(N.  D.  Ga.  1901)  109  Fed.  480,  6  Am.  Bankr. 
Rep.  457;  Wilson  tf.  Pennsylvania  Trust  Co., 
(C.  C.  A.  3d  Cir.  1902)  114  Fed.  742,  8  Am. 
Bankr,  Rep.  169;  In  re  Mitchell,  (D.  C.  Del. 
1902)  116  Fed.  87,  8  Am.  Bankr.  Rep.  324; 
Keyser  v.  Wessel,  (C.  C.  A.  3d  Cir.  1904)  128 
Fed.  281,  12  Am.  Bankr.  Rep.  126;  In  re 
Belknap,  (E.  D.  Pa.  1904)  129  Fed.  646,  12 
Am.  Bankr.  Rep.  326;  In  re  Hayward,  (E. 
P.  Pa.   1904)    130  Fed.  720,  12   Am.  Bankr. 


Rep.  264;  In  re  Lines,  (M.  D.  Pa.  1903)  133 
Fed.  803,  13  Am.  Bankr.  Rep.  318;  In  re  Con- 
sumers' Coffee  Co.,  (E.  D.  Pa.  1907)  151  Fed. 
933,  18  Am.  Bankr.  Rep.  500;  In  re  Bishop, 
(D.  C.  S.  C.  1907)  163  Fed.  304,  18  Am. 
Bankr.  Rep.  635;  In  re  Robinson,  (CCA 
7th  Cir.  1907)  154  Fed.  343,  18  Am.  Bankr. 
Rep.  563;  In  re  West  Side  Paper  Co.,  (E.  D. 
Pa.  1908)  159  Fed.  241,  20  Am.  Bankr.  Rep. 
289,  reversing  (C.  C  A.  3d  Cir..  1908)  20 
Am.  Bankr.  Rep.  660;  In  re  DeLanoey  Stables 
Co.,  (E.  D.  Pa.  1909)  170  Fed.  860,  22  Am. 
Bankr.  Rep.  406;  Martin  v.  Orgain,  (C  C. 
A.  5th  Cir.  1909)  174  Fed.  772,  23  Am. 
Bankr.  Rep.  464;  In  re  Potee  Brick  Co.,  (D. 
C  Md.  1910)  179  Fed.  525;  In  re  Gerson,  (£. 
D.  Pa.  1899)  2  Am.  Bankr.  Rep.  170;  In  re 
Goldstein,  (W.  D.  Pa.)  2  Am.  Bankr.  Rep. 
603;  In  re  Byrne,  (S.  D.  la.  1899)  3  Am. 
Bankr.  Rep.  268;  McFarland  Carriage  Co. 
V.  Solanas,  (£.  D.  La.  1901)  6  Am.  Bankr. 
Rep.  221;  In  re  Hoover,  (D.  C  Pa.  1902)  7 
Am.  Bankr.  Rep.  330;  In  re  Mclntyre,  (K. 
D.  W.  Va.  1906)   16  Am.  Bankr.  Rep.  80. 

An  adjudication  in  bankruptcy  does  not 
terminate  a  lease  or  change  the  legal  relation 
of  landlord  and  tenant,  unless  the  landlord 
re-enters,  or  the  trustee  assumes  the  lease, 
in  which  event  the  adjudication  operates  like 
any  other  assignment  and  all  liability  of  the 
tenant  ceases.  Witthaus  t*.  Zimmerman, 
(1904)  11  Am.  Bankr.  Rep.  314,  91  App. 
Div.  202,  86  N.  Y.  S.  315.  And  see  the  anno- 
tation, infra,  p.  833,  imder  section  70a  (5), 
IX. 

Property  subject  to  lien  cannot  be  removed^ 
*—  Where  a  bankrupt  is  indebted  to  his  land- 
lord for  rent,  neither  the  bankrupt  nor  his 
trustee  may  remove  from  the  rented  prem- 
ises such  fixtures,  placed  thereon  by  the 
bankrupt,  as  are  annexed  to  the  freehold, 
without  paving  the  rent  due.  In  re  Potee 
Brick  Co.,  (D.  C  Md.  1910)  179  Fed.  525. 

Unaccrued  rent,  —  In  some  jurisdictions  a 
landlord  is  given  a  lien  for  rent,  whether  ac- 
crued or  not,  on  the  tenant's  goods  carried 
on  the  premises.  In  re  Mclntire,  (N.  D.  W. 
Va.  1906)  142  Fed.  593,  16  Am.  Bankr.  Rep. 
85. 

Landlord  must  proceed  in  bankrupte>y  cowri, 
—  On  an  adjudication  of  bankruptcy  against 
a  tenant  the  latter's  property  is  in  custodia 
legis;  the  landlord,  being  thereupon  precluded 
from  enforcing  his  rent  claim  by  distress,  is 
only  entitled  to  proceed  against  the  trustee 
in  the  bankruptcy  court.  In  re  Bishop,  (D. 
C  S.  j:.  1907)  153  Fed.  304,  18  Am.  fcnkr. 
Rep.  635. 

kale  in  bulk.  —  Where  a  bankrupt's  prop- 
erty was  sold  in  bulk  without  objection  by  his 
landlord,  so  that  it  was  impossible  to  deter- 
mine the  proportional  value' of  the  property 
covered  by  the  landlord's  lien,  it  was  held  to 
be  proper  to  refuse  to  pay  the  rent  in  full 
out  of  the  proceeds  of  the  sale.  Keyser  r. 
Wessel,  (C.  C.  A.  3d  Cir.  1904)  128  Fed. 
281,  12  Am.  Bankr.  Rep.  126. 

Rents  collected  by  a  trustee  ftrom  property 
of  a  bankrupt  which  is  subject  to  valid  ISens 
belongs  to  the  lienholders  and  not  to  the 
general  estate.  In  re  Torchia,  (C  C.  A.  Sd 
Cir.  1911)   188  Fed.  207. 
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Pl«dfet. -- The  Tigbtfi  of  a  pledgee  in  re- 
spect to  his  lien  9X^  not  affeeted  by  the  ad> 
judication  of  bankruptcy  of  the  pledgor  or  the 
appointment  of  bis  trustee.  In  re  Mayer, 
(C.  C.  A.  2d  Cir.  1907)  157  Fed.  8»6,  \%  Am. 
Baukr.  Rep.  356;  In  re  Peacock,  (E.  D.  X. 
C.  1910)  178  Fed.  851;  In  re  Tracy,  (S.  D. 
N.  Y^  1911)  185  Fed.  844;  Christ  r>,  Zehner, 
(1906)  16  Att.  Bankr.  Rep.  788,  212  Pa.  St. 
188,  61  Atl.  822. 

It  has  been  held  that  pledges  to  secure 
money  loaned  at  the  time  are  valid;  that  an 
exchange  of  a  secarity  validly  held  for  a  new 
security,  the  old  oine  beikig  released,  is  iiot  a 
preference;  that  a  fair  exchange  of  values 
may  be  made  at  any  time  notwithstanding  in^ 
solvency;  that  an  itisolvent  is  Hot  bound  t6 
abandon  all  dealing  with  his  property,  pro- 
vided he  does  not  give  preference  to  anteoe* 
dent  debts,  aad  does  not  so  deal  with  it  aS  to 
evidence  a  purpose  to  defraud  or  delay  his 
creditors,  and  that  preferences  can  only  arise 
in  base  of  antecedent  debts.  In  re  Durham, 
(D.  C.  Md.  1902)  114  Fed.  750,  8  Am.  Bankt. 
Rep.  115. 

In  Qordon  r.  Ware  Nat.  Bank,   (8th  Cir. 

1904)  132  Fed.  444,  65  C.  C.  A.  580,  67  L.  R. 
A.  650,  it  was  held  that  the  owner  of  a  pol- 
icy of  life  insurance  may  lawfully  and  in  good 
faith  assiffn  the  same  to  a  creditor  who  has 
so  insuraole  interest  in  the  assignor  to  se- 
cure the  payment  of  a  debt,  and  that  on  de- 
fault of  payment  the  creditor  may  foreclose 
the  pledge  and  sell  the  policy  at  judicial  sale. 
And  see  to  the  same  effect  Wilder  r.  Watts, 
(D.  C.  S.  C.  1905)  138  Fed.  426,  15  Am. 
Bankr.  Rep.  57. 

CMlatoral  security.  —  So,  also,  as  with  the 
other  lietis  specified  under  the  present  sub^ 
division  of  the  statute,  the  giving  of  collate 
eral  security  to  secure  the  repayment  of  a 
%ona  fide  indebtedness  will  be  binding  in 
bankruptcy  upon  the  trustee  of  the  pledgor. 
Young  P.  Upson,  f  S.  D.  N»  Y.  1902)  115  Fed> 
192,  8  Am.  Bankr.  Rep.  377. 

Property  transferred  by  a  borrower  at  the 
Ufne  of  receiving  a  loan  and  for  the  purpose 
of  makin^;^  the  Tender  safe  is  security;  and 
the  validity  of  such  a  transfer,  if  not  accom- 
panied by  positive  fraud,  will  be  recognized 
and  enforced  in  bankruptcy.  McDonald  'v, 
Clearwater  Sliortline  R.  Co.,  (D.  C.  Idaho 
1908)  164  ^ed.  1007,  21  Am.  Bankr.  Rep.  182. 

Assignment  for  creditors.  —  An  assignee  in 
A  general  deed  of  assignment,  which  has  been 
avoided  by  an  adjudication  in  bankruptcy 
against  his  assignor  on  a  petition  filed  within 
four  mouths  after  the  makiug  of  the  assign- 
ment, has  a  lien  on  the  bankrupt's  estate  for 
the  sum  paid  by  him  for  such  services  ren- 
dered to  nim  prior  to  such  adjudication  as 
were  beneficial  to  the  estate.  Randolph  t>. 
Scruggs,  (1903)  190  U.  S.  533,  23  S.  Ct.  710, 
47  U.  S.  (L.ed.)  1165, 10  Am.  Bankr.  Rep.  1. 

Trust  deeds.  —  Whether  a  deed  of  trust  is 
valid  or  not  is  a  local  question,  in  the  deter- 
mination of  which  the  federal  courts  Will 
follow  the  decisions  of  the  state  court  of  last 
r«M>rt  tn  ne  Elletsota  Co.,  (N.  D.  W.  Va. 
1009)  174  Fed.  869,  23  Am.  Bankr.  Rep.  630. 
See  also  Crim  v.  Woodford,  (C.  C.  A.  4th  Cir. 

1905)  136  Fed.  34,  14  Am.  Bankr.  Rep.  302. 
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In  American  Wood  Working  Machinery  Co. 
f?.  Norment,  (C.  C.  A.  4th  Cir.  1907)  157 
Fed.  801,  19' Am.  Bankr.  Rep.  679,  it  was  held 
that  a  deed  of  truibt,  made  by  a  corporation  as 
security,  was  void  as  being  ultra  vires. 

Equitable  liens.  — It  has  been  held,  under 
section  67d,  that  the  court  will  recognize  and 
enforce  the  equitable  lien  of  a  party  justly 
entitled  thereto  as  against  the  estate  of  the 
bankrupt.  In  re  Stout,  (W.  D.  Mo.  1900) 
109  Fed.  794,  6  Am.  Bankr.  Rep.  505;  In  re 
Oliver,  (N.  D.  Tex.  1904)  132  Fed.  588,  12 
Am.  Bankr.  Rep.  694;  In  re  Cramond,  (N.  D. 
N.  Y.  1906)  146  Fed.  966;  Smith  t?.  Au  Ores 
Tp.,  (6th  Cir.  1906)  150  Fed.  267,  80  C.  C.  ' 
A.  146,  9  L.  R.  A.  N.  S.  876;  GoodnoUgh  Mer- 
cantile, etc.,  Co.  V,  Galloway,  (D.  C.  Ore. 
1909)  171  Fed.  940,  22  Am.  Bankr.  Rep.  803; 
tn  re  Teter,  (N.  D.  W.  Va.  1909)  173  Fed. 
798,  23  Am.  Battkr.  Rep.  223;  In  re  Yoke 
Vitrified  Brick  CJo.,  (D.  C.  Kan.  1910)  180 
Fed.  236. 

An  equitable  lien  upon  personal  property 
may  be  created  by  a  verbal  agreement  where 
the  intention  is  clear  to  charge  some  particu- 
lar property.  Goodnough  Mercantile,  etc.,  Co. 
!?.  Galloway,  (D.  C.  Ore.  1906)  156  Fed.  604, 
19  Am.  Baukr.  Rep.  244.  See  also  Crosby  v. 
Miller,  (D.  C.  1906)  16  Am.  Bankr.  Rep.  805. 

Attotne/H  lien.  —  The  institution  of  bank- 
nlptcy  proceedings  will  not  invalidate  an  at- 
torney's lien  on  securities  belonging  to  ^e 
bankrupt  in  possession  of  the  attorney.  In  re 
Rude,  (D.  C.  Ky.  1900)  101  Fed.  805,  4  Am. 
Bankr.  Rep.  319;  In  re  Eurich's  Ft.  Hamil- 
ton Brewery,  (E.  D.  N.  Y.  1908)  168  Fed.  644, 
19  Am.  Bankr.  Rep.  798;  In  re  Pennell,  (D. 
C.  N  J.  1907)  169  Fed.  600,  18  Am.  Bankr. 
Rep.  909. 

Where  a  creditor  claims  priority  of  pay- 
ment out  of  the  estate  of  a  bankrupt  on  the 
ground  of  his  having  a  lien  on  property  of 
the  bankrupt,  and  is  opposed  by  the  trustee 
and  by  other  creditors,  the  attorney  for  such 
claimant,  who  successfully  prosecutes  the 
claim  in  the  court  of  bankruptcy,  and  secures 
its  allowance,  is  entitled  to  a  lien  for  his 
services  on  the  fund  thus  secured  for  his 
client ;  and  the  court  of  l>ankruptcy  has  juris- 
diction to  determine  the  right  to  such  lien, 
fix  its  amount,  and  enforce  it  in  the  distribu- 
tion of  the  property.  In  re  Rude,  (D.  C. 
Ky.  1900)  101  Fed.  805,  4  Am.  Bankr.  Rep. 
319. 

Where  a  trustee  in  bankruptcy  has  paid 
to  a  lien  creditor  of  the  bankrupt  his  dis- 
tributive share  of  the  estate,  but  without  any 
Warrant  or  order  of  the  referee  or  the  court 
so  to  do,  and  the  court  afterwards  determines 
that  such  creditor's  attorney  is  entitled  to  a 
lien  on  the  fund  for  his  services  in  securing 
its  allowance,  the  money  must  be  regarded  as 
still  in  the  hands  of  the  trustee,  ai^  he  will 
be  required  to  satisfy  the  claim  of  the  attor- 
ney. In  re  Rude,  (D.  C.  Ky.  1900)  101  Fed. 
805,  4  Am.  Bankr.  Rep.  319. 

Li0ta  of  bankiv  —  Under  some  state  stat- 
utes the  lien  given  to  a  banker  is  limited  to 
property  taken  by  a  banker  in  the  usual 
Course  of  the  banking  business,  such  as  banks 
are  in  the  habit  of  dealing  in,  or  in  taking  on 
deposit,   or  for   collection,  or  otherwise,  as 
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notes,  bonds,  stocks,  and  otlier  eboses  in  ac- 
tion; and  does  not  include  stocks  of  merchan- 
dise, etc.,  which  cannot  conveniently  pass  into . 
the  actual  possession  of  the  bank,  /n  re 
Gesas,  (C.  C.  A.  9th  Cir.  1006)  146  Fed.  734, 
16  Am.  Bankr.  Bep.  872. 

Depositor  not  entitled  to  lien.  —  Where  a 
check  drawn  against  a  sufficient  deposit  and 
presented  two  days  before  the  filing  of  a  peti- 
tion in  bankruptcy  by  the  drawer  was  not 
paid  or  accepted  by  the  bank  because  of 
rumors  that  such  proceedings  were-  contem- 
plated, it  was  held  that  the  payee  of  such 
check  acquired  no  claim  against  the  bank  or 
upon  the  fund;  nor  did  a  statement  by  the 
bank  that  it  would  take  advice  and  pay  the 
check  if  it  could,  amount  to  an  acceptance, 
where  it  subsequently  refused  to  accept  or 
pay  it.  In  re  Grive,  (D.  C.  Conn.  1007)  151 
Fed.  711,  18  Am.  Bankr.  Rep.  202,  737. 

As  to  the  right  of  set-off  between  a  bank 
and  its  depositors,  see  the  annotation  under 
section  68a,  inira,  p.  805. 

Maritime  lien.  —  In  In  re  Alaska  Fishing, 
etc.,  Co.,  (W.  D.  Wash.  1909)  167  Fed.  875, 
21  Am.  Bankr.  Rep.  685,  it  was  held  that 
a  tug  owner  was  entitled  to  a  maritime  lien 
for  the  value  of  the  service  on  a  barge  and 
its  cargo. 

A  liveryman's  lien  is  not  affected  by  bank- 
ruptcy proceedings.  In  re  Pratesi,  (D.  C. 
Bel.  1903)  126  Fed.  588,  11  Am.  Bankr.  Rep. 
319;  In  re  Mero,  (D.  C.  Conn.  1904)  128  Fed. 
630,  12  Am.  Bankr.  Rep.  171. 

Artisai^s'  liens  will  be  recognized  and  en- 
forced in  bankruptcy  proceedings.  In  re  Low- 
ensohn,  (S.  D.  N.  Y.  1900)  100  Fed.  776,  4 
Am.  Bankr.  Rep.  79;  In  re  Rich,  (S.  D.  Ohio 
1906)  17  Am.  Bankr.  Rep.  893. 

Auctioneer's  lien.  —  An  auctioneer  em- 
ployed by  a  stable  company  to  sell  its  prop- 


erty, who  made  an  advanoe  to  the  eompany, 
taking  a  receipt  which  authorized  him  to  de- 
duct the  amount  from  the  proceeds  of  the 
property  when  sold,  does  not  thereby  acquire 
a  lien  which  entitles  him  to  priority  over 
other  creditors,  on  the  bankruptcy  of  the 
company  before  the  time  for  sale  arrived,  the 
bankrupt  having  retained  possession  of  the 
property.  In  re  Faulhaber  Stable  Co.,  (C.  C. 
A.  2d  Cir.  1909)  170  Fed.  68,  22  Am.  Bankr. 
Rep.  381. 

warehouse  receipt.  —  Whether  an  instra- 
ment  ctmstitutes  a  valid  and  negotiable  ware- 
house receipt  so  that  its  transfer  operates  ss 
delivery  is  to  be  determined  by  the  law  of 
the  slate.  Union  Trust  Co.  v.  Wilson,  ( 1905) 
198  U.  S.  630,  26  S.  Ct.  766,  49  U.  S.  (U  ed.) 
1154,  14  Am.  Bankr.  Rep.  109;  Love  v.  Ex- 
port Storage  Co.,  (C.  C.  A.  6th  Cir.  1906)  143 
Fed.  1,  16  Am.  Bankr.  Rep.  171;  Security 
Warehousing  Co.  v.  Hand,  (C.  C.  A.  7th  Cir. 
1906)   143  Fed.  32,  16  Am.  Bankr.  Rep.  49. 

A  contract  of  conditional  sale,  if  the  lan- 
guage thereof  and  the  facts  warrant  it,  may 
give  rise  to  a  lien  in  the  interest  of  the  seller 
which  win  be  recognized  in  bankruptcy.  Na- 
tional Bank  of  Commerce  v.  Williams,  (C.  C 
A.  5th  Cir.  1907)  159  Fed.  615,  20  Am. 
Bankr.  Rep.  79. 

Bill  of  sale.  —  So,  also,  a  bill  of  sale  has 
been  held  to  create  a  valid  lien  which  will  be 
enforceable  in  bankruptcy  proceedings.  In  re 
Bartlett,  (M.  D.  Pa.  1909)  172  Fed.  679,  22 
Am.  Bankr.  Rep.  891. 

Waiver  of  lien.  —  A  valid  lien  may;  how- 
ever, be  waived  by  the  proof  and  allowance 
of  a  claim  therefor,  as  unsecured,  in  the  bank- 
ruptcy proceedings.  Dunn  Salmon  Co.  r. 
Fillmore,  (1907)  19  Am.  Bankr.  Rep.  172, 
55  Misc.  546,  106  N.  Y.  S.  88.  And  see  the 
annotation  under  section  57e,  supra,  p.  704. 


e  [Conveyances,  etc.,  within  four  months  of  petition,"]  That  all  convey- 
ances, transfers,  assignments,  or  incumbrances  of  his  property,  or  any  part 
thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the  provisions 
of  this  Act  subsequent  to  the  passage  of  this  Act  and  within  four  months  prior 
to  the  filing  of  the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder, 
delay,,  or  defraud  his  creditors,  or  any  of  them,  shall  be  null  and  void  as  against 
the  creditors  of  such  debtor,  except  as  to  purchasers  in  good  faith  and  for  a 
present  fair  consideration ;  and  all  property  of  the  debtor  conveyed,  transferred, 
assigned,  or  encumbered  as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt,  and 
the  same  i?  not  exempt  from  execution  and  liability  for  debts  by  the  law  of  his 
domicile,  be  and  remain  a  part  of  the  assets  and  estate  of  the  bankrupt  and 
shall  pass  to  his  said  jtrustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the 
same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the  creditors.  And 
all  conveyances,  transfers,  or  incumbrances  of  his  property  made  by  a  debtor 
at  any  time  within  four  months  prior  to  the  filing  of  the  petition  against  him, 
and  while  insolvent,  which  are  held  null  and  void  as  against  the  creditors  of 
such  debtor  by  the  laws  of  the  State,  Territory,  or  District  in  which  suA  prop- 
erty is  situate,  shall  be  deemed  null  and  void  under  this  Act  against  the  creditors 
of  such  debtor  if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pess  to  the 
assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the  creditors 
of  the  bankrupt.  l{1898)  SO  Stat.  L.  66^.] 
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Cross-references:    As  to 

Fraudulent  transfers  not  within  the  four 
months  period,  see  section  70  a  (4) 
and  e,  infra ,  pp.,  821,  844. 

Fraudulent  transfer  as  an  act  of  bank- 
ruptcy, see  section  3a  (1),  supra^  p. 
481. 

Fraud  as  affecting  right  to  discharge,  see 
section  146  (3),  (4),  and  (5),  6upra, 
pp.  560-667. 

Voidable  preferences,  see  section  606,  su- 
pra, p.  739. 

Puipoae  of  section  676.  —  The  primary  pur- 
pose of  section  67e  is  to  prohibit  the  disposi- 
tion of  property  by  the  debtor  ^  to  persons 
other  than  creditors,  in  fraud  of  the  Act. 
In  rs  Bloch,  (C.  C.  A.  2d  Cir.  1906)  142  Fed. 
674,  16  Am.  Bankr.  Ret>.  748. 

The  incumbrances  wnich  are  invalidated  by 
section  67e  are  those  which  are  "made  or 
given"  by  the  person  adjudged  a  bankrupt; 
and  they  include  not  only  those  specifically 
mentioned,  "conveyances,  transfers,  and  as- 
signments," but  all  incumbrances,  of  what- 
ever form,  derived  from  his  contractual  act. 
In  re  Emslie,  (C.  C.  A.  2d  Cir.  1900)  102 
Fed.  291,  4  Am.  Bankr.  Rep.  126;  In  re  Qray, 
(1900)  3  Am.  Bankr.  Rep.  647,  47  App.  Div. 
664,  62  N.  Y.  S.  618. 

Thus  a  conveyance  of  property  by  a  bank- 
rupt within  four  months  before  bankruptcy, 
which  would  be  fraudulent  at  the  common 
law,  is  a  void  conveyance  under  section  67e, 
and  the  title  vests  in  the  bankrupt's  trustee. 
Belding-Hall  Mfg.  Co.  v.  Mercer,  etc.,  Lum- 
{yer  Co.,  (C.  C.  A.  6th  Cir.  1909)  176  Fed. 
336,  23  Am.  Bankr.  Rep.  696. 

Transfer  must  be  within  four  months  pe- 
riod.—  Section  67e  is  not  applicable  to  a 
transfer  by  a  bankrupt  which  was  not  made 
within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy.  Little  v.  Holley- 
Brooks  Hardware  Co.,  (C.  C.  A.  5th  Cir. 
1904)  133  Fed.  874,  13  Am.  Bankr.  Rep.  422; 
Thomas  v.  Roddy,  (1907)  19  Am.  Bankr.  Rep. 
873,  122  App.  Div.  851,  107  N.  Y.  S.  473. 
And  see  the  annotation  on  this  question  under 
subdivision  /  of  this  section,  infra,  p.  797. 

Intent  to  hinder,  delay,  or  defraua,  essen- 
tial.—  The  general  rule,  under  section  67e, 
is  that  transfers  made,  liens  created,  and 
securities  given,  for  a  present  consideration, 
are  valid  unless  ( 1 )  they  actually  hinder,  de- 
lay, or  defraud  creditors;  and  (2)  unless  the 
grantee  knew,  or  had  reasonable  notice  when 
he  took  them,  that  they  were  intended  to 
hinder,  delay,  or  defraud  the  creditors  of  the 
grantor,  or  were  made  in  contemplation  of 
bankruptcy,  or  in  fraud  of  the  statute.  In  re 
Cobb,  (E.  D.  N.  C.  1899)  96  Fed.  82T,  3  Am. 
Bankr.  Rep.  129;  Pollock  v.  Jones,  (C.  C.  A. 
4th  Cir.  1903)  124  Fed.  163,  10  Am.  Bankr. 
Rep.  616;  In  re  Pease,  (E.  D.  Mich.  1902) 
129  Fed.  446,  12  Am.  Bankr.  Rep.  66;  Little 
V.  Holley-Brooks  Hardware  Co.,  (C.  C.  A.  6th 
Cir.  1904)  133  Fed.  874,  13  Am.  Bankr.  Rep. 
422;  Coder  V.  Arts,  (C.  C.  A.  8th  Cir.  1907) 
162  Fed.  943,  18  Am.  Bankr.  Rep.  513;  In  re 
McKane,  (E.  D.  N.  Y.  1907)  156  Fed.  674,  19 
Am.  Bankr.  Rep.  103;  Sargent  v.  Blake,  (C. 
C.  A.  8th  Cir.   1908)    160  Fed.  57,  20  Am. 


Bankr.  Rep.  115;  Henkel  t\  Seider,  (E.  D. 
N.  Y.  1908)  163  Fed.  663,  20  Am.  Bankr. 
Rep.   773;    Fouche  v.   Shearer,    (N.   D.   Ga. 

1909)  172  Fed.  692,  22  Am.  Bankr.  Rep.  828; 
In  re  Elletson  Co.,  (N.  D.  W.  Va.  1909)  174 
Fed.  869,  23  Am.  Bankr.  Rep.  630;  Shelton 
V.  Price,  (N.  D.  Ala.  1909)  174  Fed.  891,  23 
Am.  Bankr.  Rep.  431;  In  re  Kullberg,  (D.  C. 
Minn.  1909)  176  Fed.  585,  23  Am.  Bankr. 
Rep.  768;  Nelson  t?.  Svea  Pub.  Co.,  (W.  D. 
Wash.  1910)  178  Fed.  136;  In  re  Zotti,  (S. 
D.  N.  Y.  1910)  178  Fed.  304;  Powell  v.  Gate 
City  Bank,  (C.  C.  A.  8th  Cir.  1910)  178  Fed. 
609;  In  re  Medina  Quarry  Co.,  (W.  D.  N.  Y. 

1910)  179  Fed.  929;  In  re  Howard,  (C.  C. 
A.  2d  Cir.  1910)  180  Fed.  399;  Cowan  r. 
Burchfield,  (N.  D.  Ji^la.  1910)  180  Fed.  614; 
In  re  Sal  va  tor  Brewing  Co.,  ( S.  D.  N.  Y. 
1910)  183  Fed.  910;  Mutual  L.  Ins.  Co.  v. 
Smith,  (C.  C.  A.  Ist  Cir.  1911)  184  Fed.  1; 
Vollmer  v.  Plage,  (E.  D.  N.  Y.  1911)  186 
Fed.  598;  Halbert  v.  Pranke,  (Minn.  1904) 
11  Am.  Bankr.  Rep.  620;  Deland  v.  Miller, 
etc..  Bank,  (1903)  11  Am.  Bankr.  Rep.  744, 
119  la.  368,  93  N.  W.  304. 

It  was  not  intended  to  authorize  an  action 
to  set  cLside  any  and  all  conveyances  executed 
by  the  bankrupt  within  four  months  of  the 
filing  of  his  petition  in  bankruptcy,  but  only 
such  as  were  made  within  that  time  for  the 
purpose  of  hindering,  delaying,  or  defrauding 
creditors.  The  Act  does  not  make  convey- 
ances executed  within  that  period  prima  facie 
fraudulent,  and  the  burden  is  upon  the  per- 
son bringing  an  action  thereunder  to  show 
as  an  essential  element  of  his  cause  of  action 
that  the  transfer  was  made  for  the  purpose 
of  defrauding  creditors.  Halbert  v,  Pranko, 
(Minn.  1904)   11  Am.  Bankr.  Rep.  620. 

It  is  every  intent  to  hinder,  delay,  or  de- 
fraud creditors  unlawfully  only,  and  not  every 
intent  to  hinder  or  delay  them,  that  avails  to 
avoid  a  transfer  made  for  a  pre-existing  debt 
under  section  676.  C>oder  v.  Arts,  (C.  C.  A. 
8th  Cir.  1907)  152  Fed.  943,  18  Am.  Bankr. 
Rep.  613. 

Statute  does  not  affect  jus  disponendi, — 
An  insolvent  debtor  until  the  commencement 
of  proceedings  in  bankruptcy  still  has  the 
jus  disponendi  of  his  property.  He  has  the 
right  to  secure  and  pay  his  debts  with  it,  and 
he  has  the  right  to  secure  and  pay  one  cred- 
itor in  preference  to  others,  provided  always 
the  security  or  the  payment  is  not  violative 
of  any  of  the  Acts  of  Congress  or  of  any  of 
the  statutes  of  the  state.  A  preference  of 
one  creditor  over  others  by  such  a  payment 
or  by  such  security,  which  is  free  from  actual 
and  intended  fraud,  and  from  any  purpose 
to  affect  other  creditors  injuriously,  beyond 
the  necessary  effect  of  the  security  or  the 
payment,  is  valid  and  lawful,  and  it  cannot 
evidence  such  an  intent  to  hinder,  delay,  and 
defraud  as  will  make  it  void  or  voidable  un- 
der section  67e.  Coder  v.  Arts,  (C.  C.  A.  8th 
Cir.  1907)  152  Fed.  943,  18  Am.  Bankr.  Rep. 
613. 

Effect  of  transaction  insuffieient.  —  The 
necessary  effect  upon  other  creditors  of  a 
mortgage  executed  by  an  insolvent  within 
four  months  of  the  filing  of  a  petition  in 
bankruptcy,  to  secure  a  pre-existing  debt,  does 
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not  dispense  with  the  necessity  of  showinff 
the  actual  intent  to  hinder,  delay,  or  defraud 
creditors,  which  is  essential  under  section 
67e,  in  order  to  avoid  such  mortgage,  where 
the  mortgagee  was  ignorant  of  the  insolvency 
of  the  mortgagor,  and  had  no  reason  to  be- 
lieve that  a  preference  was  intended.  Coder 
p.  Arts,  (1909)  213  U.  S.  223,  29  S.  Ct.  436, 
63  U.  S.  (L.  ed.)  772,  22  Am.  Bankr.  Rep. 
15,  affirming  (C.  C.  A.  8th  Cir.  1907)  162 
Fed.  943,  18  Am.  Bankr.  Rep.  613;  In  re 
Kullberg,  (D,  C.  Hinn.  1909)  176  Fed.  585, 
23  Am.  Bankr.  Rep.  758. 

Consideration  going  into  estate.  —  A  trans- 
fer for  a  valid  consideration,  which  considera- 
tion goes  into  the  bankrupt  estate,  is  not 
void,  unless  it  be  made  with  the  intent  to  de- 
fraud other  creditors.  Vollmer  c.  Plage,  (E. 
D.  N.  Y.  1911)  186  Fed.  598. 

Payment  by  hank,  —  Where  a  bank,  in  ig- 
norance of  the  filing  of  a  petition  in  bank- 
ruptcy, paid  the  bankrupt's  checks  drawn  on 
his  deposit  on  the  day  the  petition  was  filed, 
it  was  held  that  such  payment  was  not  a 
transfer  by  the  bank  of  the  bankrupt's  as- 
sets, nor  an  improper  meddling  with  a  rea 
over  which  the  court  of  bankruptcy  had  ju-. 
risdiction,  which  would  permit  recovery  by 
the  trustee  In  bankruptcy  against  the  bank. 
In  re  ZotU,  (S,  D.  N.  Y.  1910)  178  Fed. 
304. 

Payment  of  wife's  debt,  —  A  payment  made 
by  a  bankrupt,  while  insolvent,  on  his  wife's 
separate  debt,  cannot  be  recovered  by  the 
bankrupt's  trustee  as  fraudulent  in  the  ab- 
sence of  evidence  and  a  finding  that  the  bank- 
lupt  was  actuated  by  a  fraudulent  intent. 
In  re  Kayser,  (C.  0.  A.  3d  Cii^.  1910)  177 
Fed.  383,  24  Am.  Bankr.  Rep.  174. 

Consideration  for  deferred  annuity  ,con- 
tract.—rAxL  insurance  contract,  entered  into 
by  the  eompany  with  one  who  was  then  in- 
solvent and  was  subsequently  adjudged  a 
bankrupt,  by  which  the  insurer  obligated  it- 
self to  pay  ihe  insured  a  certain  sum  yearly, 
commencing  in  the  future  and  continuing 
during  the  life  of  the  insured,  is  not  void; 
and  the  sum  paid  for  such  insurance  cannot 
be  recovered  by  the  trustee  in  bankruptcy  of 
the  insured,  on  the  theory  that  such  payment 
was  a  transfer  i«  fraud  of  creditors,  and 
that  the  insurance  company,  though  acting 
bona  fide,  was  not  a  purchaser  for  value,  be- 
cause it  had  not  paid  the  purchase  money  or 
secured  it  in  sueb  a  manner  that  it  could 
not  be  relieved  against  payment.  In  such 
ease,  however,  a  bill,  asking  that  the  com- 
pany be  compelled  to  pay  the  trustee  the  sum 
received  from  the  bankrupt  upon  the  surren- 
der of  the  contract,  will  be  dismissed  without 
prejudice  to  any  right  the  trustee  may  have 
to  claim  whatever  beneficial  interest  the  bank- 
rupt has,  or  may  thereafter  have,  und^r  the 
contract.  Mutual  L.  Ins.  Co.  v.  Smith,  (C. 
C.  A.  1st  Cir.  1911)   184  Fed.  1. 

ETidence  of  fraudulcat  intent.  —  An  intent 
to  hinder,  delay,  or  defraud  creditors  is  to  be 
proven  from  the  facts  surrounding  the  trans- 
action, either  from  the  appearance  of  the 
transfer  attacked  or  from'  evidence  aliunde. 
If  from  the  latter,  the  burden  of  proof  is  on 
the  plaiBtiff.    In  re  SUetson  Co.,  (N.  D.  W. 


Va.  1909)  174  Fed.  869,  23  Am.  Bankr.  Bep. 
530. 

Agreement  to  withhold  transfer  from  rec- 
ord.—  An  agreement  between  the  mortgagor 
and  mortgagee  to  withhold  a  chattel  mort- 
gage from  record  is  evidence  of  a  fraudulent 
Intent.  In  re  Hickerson,  (D.  C.  Idaho  1908) 
162  Fed.  345,  20  Am.  Bankr.  Rep.  682. 

Suspicion,  fear,  and  facta  that  arouse  sus- 
picion and  fear  in  the  mind  of  the  creditor, 
but  give  no  reasonable  ground  for  him  to  be- 
lieve that  the  debtor  intends  a  preference  by 
his  payment  or  security,  do  not  make  such 
a  transfer  voidable.  Powell  v.  Gate  City 
Bank,  (C.  C.  A.  8th  Cir.  1910)  178  Fed.  609; 
In  re  Howard,  (C.  C.  A.  2d  Cir.  1910)  180 
Fed.  399. 

A  sale  of  the  bankrupt's  stock  and  fixtures 
in  bulk  is  not,  in  an  action  by  the  trustee, 
prima  fade  fraudulent  in  the  sense  that  such 
■ale  alone  establishes  the  bad  faith  of  the 
purchaser;  the  sale  being  merely  a  circum- 
stance reflecting  on  the  bona  fides  of  the  trans- 
action. Shelton  v.  Price,  (N:  D.  Ala.  1909) 
174  Fed.  891,  23  Am.  Bankr,  Rep.  431. 

Transfer  of  partnership  property.  —  An  ap- 
plication of  partnership  property,  by  consent 
of  all  the  members  of  the  firm,  to  the  pay- 
ment of  an  individual  debt  of  a  partner  with- 
in four  months  of  the  filing  of  a  petition  in 
bankruptcy,  and  while  the  partners  and  the 
partnership  arc  insolvent,  does  not  evidence 
any  intent  to  hinder,  delay,  or  defraud  the 
creditors  of  the  partnership  within  the  mean- 
ing of  section  67e,  Sarggnt  v.  Blake,  (C.  C. 
A.  8th  Cir.  1908)  160  Fed.  57,  20  Am.  Bankr. 
Rep.  115. 

A  general  assignment  for  tlie  benefit  of 
creditors,  made  within  four  months  from  the 
filing  of  a  petition  in  bankruptcy,  is  void  as 
against  a  trust<*e  in  bankruptcy,  in  so  far  as 
it  interferes  witli  his  administering  the  prop- 
erty assigned.  Randolph  r.  Scruggs,  (1903) 
190  U.  S.  533,  23  S.  Ct.  710,  47  uTs,  (Lu  ed.) 
1165,  10  Am.  Bankr.  Rep.  I;  In  re  Gutwilliff. 
(S.  D.  N.  Y.  1898)  90  Fed.  476,  1  Am.  Bankr. 
Rep.  78;  In  re  Plotfce,  (7th  Cir.  1900)  104 
Fed.  964,  44  C.  C.  A.  282,  5  Am.  Bankr.  Bep. 
171;  In  re  Jacobson,  (D.  C.  Mass.  1909)  181 
Fed.  870;  In  re  Gray,  (1900)  3  Am.  Bankr. 
Rep.  647,  47  App.  Div.  654,  62  N.  Y.  S.  618; 
Cohen  v.  American  Surety  Co.,  (1908)  20 
Am.  Bankr.  Rep.  65,  192  N.  Y.  227,  84  N.  E. 
947.  And  see  annotation  imder  section  3a 
(4),  supra,  p.  488,  as  to  an  assignment  for 
the  benefit  of  creditors  as  an  act  of  bank- 
ruptcy. 

Voluntary  general  assignments  for  the 
bonefit  of  creditors  made  in  conformity  with 
the  laws  of  the  state  are  voidable  by  the 
trustee  of  the  debtor  in  bankruptcy  if  made 
within 'four  months  of  the  adjudication,  (I) 
because  they  are  incompatible  with  the  pur- 
pose and  policy  of  the  bankruptcy  law  and 
the  rights  of  creditors  thereunder  to  the  ap- 
pointment of  the  trustee  and  the  supervision 
of  the  assets  in  bankruptcy;  (2)  because  in 
fraud  of  creditors  within  section  70  of  the 
Act,  as  the  assignment  deprives  creditors  of 
the  important  advantages  secured  to  them 
under  the  statute;  and  (8)  because  if  not 
voidable  the  clause  of  section  Z,  makfaig  rack 
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an  iis^ijnunezit  ipso  fac^o  "an  acf  qf  l^f^i^^- 
ruptcy,''  would  be  practically  nullified,  and 
rendered  of  no  ^se  to  creditors.  In  re  Gut- 
willig,  (S.  D.  N.  Y.  1898)  90  Fed.  475,  1  Am. 
Bankr.  Rep.  78. 

Fraud  unnecessary,  —  A  voluntary  assign- 
ment, though  as  a  matter  of  fact  untainted 
with  aDy  frauiiulent  purpose,  is  yet,  when 
made  within  four  months  o^  the  £|ling  of  a 
petition  in  bankruptcy,  as  matter  of  law,  a 
constructiye  fraud  upon  the  Act,  and  void- 
able by  trustee  under  section  676.  In  re 
Gray,  (1900)  3  Am.  Bankr.  Rep.  647,  47  App. 
Div.  564,  62  N.  Y.  S.  pi8. 

Validity  dpermined  hy  federal  courts. — 
The  question  of  the  effect  of  the  bankruptcy 
law  upon  the  validity  of  a  general  assign- 
ment malie  af^er  its  passage,  in  accordance 
with  the  provisions  of  a  state  statute,  is  not 
one  which  is  governed  by  ai^y  rule  or  dec^ion 
in  a  state,  but  will  be  determine^  independ- 
ently by  the  federal  courts.  In  re  Plotke, 
(7th  Cir.  1900)  104  Fed.  964,  44  C.  C.  A. 
282,  5  Am.  Bankr.  Rep.  171. 

Transfer  of  corporate  property  by  corpora- 
tion officers.  —  The  directors  of  a  corporation 
who  have  loaned  it  money  on  credit  cannot, 
when  they  find  danger  of  insolvency  pending, 
transfer  its  property  to  themselves  as  secu- 
rity for  their  claims.  In  re  Salvator  Brew- 
ing po.,  (S.  D.  N.  Y.  1910)  183  Fed.  910. 
See  also  Nelson  v.  Svea  I*ub.  Co.,  (W-  H 
Wash.  1910)   178  Fed.  136. 

A  conveyance  by  a  wife  to  her  husband, 
maile  on  tho  eve  of  bankruptcy,  leaving  her 
nothing  to  pay  creditors,  is  prima  facie 
fraudulent,  i'ouche  r.  Shearer,  (N.  D.  Ga. 
11)09)  172  Fed.  692,  22  Am.  Bankr.  Rep.  828. 
And  see  to  the  same  effect  I^eiikel  v.  Seider, 
I  (E;  li.  N.  Y.  190S)  163  Fed.  553,  20  An^. 
Bankr.  Rep.  773. 

Transfers  void  under  state  law.  —  Whether 
a  conditional  contract  of  sale,  chattel  mort- 
gage, or  pledge  of  personal  property,  and  the 
nke,  are  valid  as  against  the  general  credit- 
ors of  the  vendor,  mortgagpr,  or  pledgor,  or 
his  trustee  in  bahl|cruptcy,  must  be  determined 
by  the  local  laws  of  the  state  in  which  the 
transaction  is  had.  ^Pittsburgh  First  Xat. 
Bank  v.  Guarantee  Title,  etc.,  Co.,  (C.  C.  A. 
3d  Cir.  1910)  178  Fed.  187.  And  see  the 
annotation  under  subdivisions  a  and  d  o^  this 
section,  supra,  pp.  783,  786.  See  also  section 
646  (5),  supra,  p.  777. 

Transactions  void  under  federal  statutes. 
—  Assignments  as  collateral  security  for  a 
loan  of  unallowed  claims  against  the  United 
States  on  account  of  contracts  for  furnishing 
roateris^ls  to  the  various  departments  of  the 
government,  being  in  direct  opposition  to 
K.  S.  sec.  3477,  2  Fed.  Stat.  Annot.  7,  making 
absolutely  null  and  void  voluntary  transfers 
o^  claims  against  the  United  States  before 
their  allowance,  can  confer  no  interest  on 
the  assignees,  as  against  the  trustee  in  bank- 
ruptcy of  the  assignors.  National  Bank  of 
Commerce  v.  Pownie,  (1910)  218  U.  S.  346, 
31  S.  Ct.  89,  64  U.  S.  (L.  ed.)  1066. 

Secret  liens,  when  obnoxious  under  the  law 
of  the  state,  may  be  attacked  by  the  trustee 
in  bankruptcy  in  behalf  of  the  general  cred- 
itors.    Spencer  v.  Duplan  Silk  Co.,    (E.  D. 


Pa.  1902)   112  Fed.  62|^,  7  Am.  Bankr.  Rep. 
563. 

Chattel  mortgages  given  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors, 
or  which  are  given  by  an  insolvent  debtor 
and  are  void  under  the  law  of  the  state,  with- 
in four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  are  null  and  void  under 
section  67e.  In  re  Cobb,  (E.  D.  N.  C.  1899) 
96  Fed.  821,  3  Am.  Bankr.  Rep.  129;  In  re 
Wolf,  (N.  D.  la.  1899)  98  Fed.  84,  3  An^. 
Bankr.  Rep.  558;  Sabin  v.  Camp,  (D.  C.  Ore. 
1900)  98  Fed.  974,  3  Am.  Bankr.  Rep.  578; 
tn  re  Hugill,  (N.  D.  Ohio  1900)  100  Fed. 
616,  3  Am.  Bankr.  Rep.  686;  In  re  Klinga- 
man,  (S.  D.  la.  1900)  101  Fed.  691,  4  Am. 
Bankr.  Rep.  254;  Chattanooga  Nat.  Bank  v, 
Rome  Iron  Co.,  (N.  D.  Ga.  1900)  102  Fed. 
755,  4  Am.  Bankr.  Rep.  441;  Stroud  v.  Mc- 
Daniel,  (C.  C.  A.  4th  Cir.  1901)  106  Fed. 
493,  6  Am.  Bankr.  Rep.  695;  City  Nat.  Bank 
r.  Bruce,  (C.  C.  A.  4th  Cir.  1901)  109  Fed. 
69,  6  Am.  Bankr.  Rep.  311,  affirming  In  re 
Alverson,  (D.  C.  S.  C.  1900)  5  Am.  Bankr. 
Rep.  855;  In  re  Howland,  (N.  D.  N.  Y.  1901) 
•  109  Fed.  869,  6  Am.  Bankr.  Rep.  495;  In  re 
Davidson,  (S.  P.  la.  1901)  109  Fed.  882,  5 
Am.  Bankr.  Rep.  528;  In  re  Platts,  (D.  C.  S. 
D.  1901)  110  Fed.  126,  6  Am.  Bankr.  Rep. 
568;  In  re  Tatem,  (E.  D.  N.  C.  1901)  110 
Fed.  619,  6  Am.  Bankr.  Rep.  426;  In  re  Ronk, 
(D,  C.  Ind.  1901)  111  Fed.  154,  7  Am.  Bankr. 
I^ep.  31;  In  re  Sewell,  (E.  D.  Ky.)  Ill  Fed. 
791,  7  Am.  Bankr.  Rep.  133:  /n  re  Shirley, 
(C.  C.  A.  6th  Cir.  1901)  112  Fed.  301,  7  Am. 
Bankr.  Rep.  299;  In  re  Pekin  Plow  Co.,  (C. 
C.  A.  8th  Cir.  1901)  112  Fed.  308,  7  Am. 
Bankr.  Rep.  36,9;  In  re  Soudan  Mfg.  Co.,  (C. 
C.  A.  7th  Cir.  1902)  113  Fed.  804,  8  Am. 
Bankr.  Rep.  45;  tn  re  Durham,  (D.  C.  Md. 
1902)  114  Fed.  750,  8  Am.  Bankr.  Rep.  115; 
In  re  Garoewich,  (C.  C.  A.  2d  Cir.  1902)  116 
Fed.  87,  8  Am.  Bankr.  Rep.  149;  In  re  HuU, 
(D.  C.  Vt.  1902)  115  Fed.  858,  8  Am.  Bankr. 
Rep.  302;  In  re  Josephson,  (W.  D.  Ga.  1902) 
116  Fed.  404,  8  Am.  Bankr.  Rep.  423;  Sted- 
man  t-.  Monroe  Bank,  (C.  C.  A.  8th  Cir. 
^902)  117  Fed.  237,  9  Am.  Bankr.  Rep.  4; 
%an  State  Bank  v.  Rice,  (C.  C.  A.  8th  Cir. 
1902)  119  Fed.  107,  9  Am.  Bankr.  Rep.  437; 
In  re  Butler,  (N.  D.  Ga.  1902)  120  Fed.  100, 
9  Am.  Bankr.  Rep.  639;  In  re  Cannon,  (D. 
C.  S.  C.  1903)  121  Fed.  582,  10  Am.  Ban^ij. 
Rep.  64;  Clayton  v.  Exchange  3ank,  (5th 
Cir.  1903)  121  Fed.  630,  57  C.  C.  A,  65?,  10 
Am.  Bankr.  Rep.  173;  In  re  Antigo  Screen 
Door  Co.,  (7th  Cir.  1903)  123  Fed.  249,  59 
C.  C.  A.  248,  10  Am.  Bankr.  Rep.  359;  Pol- 
lock r.  Jones,  (C.  C.  A.  4th  Cir.  1903)  124 
Fed.  163,  10  Am.  Bankr.  Rep.  616;  Farmers' 
Bank  v.  Carr,  (C.  C.  A.  4tU  Cir.  ^904)  127 
Fed.  69Q,  11  Am.  Bankr.  Rep.  733;  In  re 
Pease,  (E.  D.  Mich.  1902)  129  Fe^.  446,  12 
Am.  Bankr.  Rep.  66;  In  re  Sawyer,  (D.  C. 
Mass.  1904)  130  Fed.  384,  12  Am.  Bankr. 
Rep.  269;  Dodge  v.  Norlin,  (C.  C.  A.  ath 
Cir.  1904)  133  Fed.  363,  13  Am.  Banki;.  9^p. 
177;  In  re  Canton  First  l^at.  Banjc,  (C.  C- 
A.  6th  Cir.  1905)  135  Fed.  62,  \A  Am.  Bankr. 
Rep.  180;  In  re  Dismal  Swamp  Contracting 
Co.,  (E.  D.  Va.  1905)  136  Fed.  415,  14  Am. 
Bankr.  Rep.  175;  In  re  Marine  Con^tr.,  etc, 
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Co.,  (E.  b.  N.  V.  1906)  136  Fed.  921,  14  Am. 
Bankr.  Rep.  466;  In  re  Chadwick,  (N.  D. 
Ohio  1906)  140  Fed.  674,  15  Am.  Bankr.  Rep. 
528;  In  re  Hill,  (N.  D.  Cal.  1905)  140  Fed. 
984,  15  Am.  Bankr.  Rep.  499;  In  re  Birck,  (C. 

C.  A.  7th  Cir.  1906)  142  Fed.  438,  15  Am. 
Bankr.  Rep.  694;  In  re  Marine  Constr.,  etc.. 
Co.,  (C.  C.  A.  2d  Cir.  1906)  144  Fed.  649,  16 
Am.  Bankr.  Rep.  325;  Morgan  v.  Mannington 
First  Nat.  Bank.  (C.  C.  A.  4th  Cir.  1906) 
145  Fed.  466,  16  Am.  Bankr.  Rep.  639;  In  re 
Shaw,  (D.  C.  Me.  1906)  146  Fed.  273,  17 
Am.  Bankr.  Rep.  196;  In  re  Arkonia  Fabric 
Mfg.  Co.,  (E.  D.  Pa.  1907)  151  Fed.  914,  18 
Am.  Bankr.  Kep.  470;  Coder  r.  Arts,  (C.  C. 
A.  8th  Cir.  1907)  152  Fed.  913,  18  Am. 
Bankr.  Rep.  513,  modifying  (S.  D.  la.  1906) 
16  Am.  Bankr.  Rep.  583;  In  re  Davis,  (E.  D. 
N.  Y.  1907)  155  Fed.  671,  19  Am.  Bankr.  Rep. 
98;  In  re  Standard  Telephone,  etc.,  Co.,    (E. 

D.  Wis.  1907)  157  Fed.  106,  19  Am.  Bankr. 
Rep.  491;  In  re  Tucker,  (E.  D.  N.  C.  1908) 
161  Fed.  584;  In  re  Hickerson,  (D.  C.  Idaho 
1908)  162  Fed.  345,  20  Am.  Bankr.  Rep.  682; 
In  re  Columbia  Fireproof  Door,  etc.,  Co.,  (E. 
D.  N.  Y.  1909)  168  Fed.  159,  21  Am.  Bankr. 
Rep.  714;  In  re  Hersey,  (N.  D.  la.  1909)  171 
Fed.  998,  22  Am.  Bankr.  Rep.  863;  In  re 
Tysor-Cheathem  Mercantile  Co.,  (S.  D.  Ga. 
1910)  178  Fed.  733;  In  re  Adams,  (E.  D. 
Mich.  1899)  2  Am.  Bankr.  Rep.  415;  In  re 
Leigh,  (D.  C.  Colo.)  2  Am.  Bankr.  Rep.  606; 
In  re  Barrett,  (S.  D.  N.  Y.  1901)  6  Am. 
Bankr.  Rep.  48;  Matter  of  S.  B.  Hutchinson 
Co.,  (E.  D.  Mich.  1905)  14  Am.  Bankr.  Rep. 
518;  Skilton  v.  Codington,  (1906)  15  Am. 
Bankr.  Rep.  810,  185  N.  Y.  80,  77  N.  E.  790; 
Zartman  v.  Waterloo  First  Nat.  Bank,  (1905) 
16  Am.  Bankr.  Rep.  152,  109  App.  Div.  406, 
96  N.  Y.  S.  633. 

A  deed  of  trust  executed  by  a  corporation, 
within  four  months  prior  to  its-  bankruptcy, 
to  secure  notes  which  were  issued  direct  to 
creditors  of  its  principal  stockholder  and 
managing  officer  to  secure  his  personal  in- 
debtedness, is  in  their  hands  fraudulent  and 
void  as  against  its  creditors.  American 
Wood  Working  Machinery  Co.  r.  Norment, 
(C.  C.  A.  4th  Cir.  1907)  157  Fed.  801,  19  Am. 
Bankr.  Rep.  679;  In  re  Elletson  Co.,  (N.  D. 
W.  Va.  1909)  174  Fed.  859,  23  Am.  Bankr. 
Rep.  530.  See  also  Morgan  v,  Mannington 
First  Nat.  Bank,  (C.  C.  A.  4th  Cir.  1906)  146 
Fed.  466,  16  Am.  Bankr.  Rep.  639. 

Transfer  of  exempt  property.  —  Property, 
transferred  by  a  bankrupt  to  a  creditor, 
which  is  exempted  under  the  laws  of  the 
state,  cannot  be  recovered  by  his  trustee. 
Vitzthum  V.  Large,  (N.  D.  Ta.  1908)  162  Fed. 
685,  20  Am.  Bankr.  Rep.  666. 

Bona  fide  purchasers  protected.  —  Section 
67e  expressly  excepts  from  its  operation  such 
transfers,  etc.,  as  have  been  made  to  pur- 
chasers in  good  faith  and  for  a  present  fair 
consideration.  Coder  r.  Arts,  (C.  C.  A.  8th 
Cir.  1907)  152  Fed.  943,  18  Am.  Bankr.  Rep. 
513,  affirmed  (1909)  213  U.  S.  223,  29  S.  Ct. 
436,  53  U.  S.  (L.  ed.)  772,  22  Am.  Bankr. 
Rep.  1;  Shelton  v.  Price,  (N.  D.  Ala.  1909) 
174  Fed.  891,  23  Am.  Bankr.  Rep.  431 ;  Hal- 
bert  V.  Pranke,  (Minn.  1904)  11  Am.  Bankr. 
Rep.  620.    And  see  also  the  annotation  under 


subdivision  d  of  this  section,  ttipra,  p. 
786. 

The  burden  rests  on  the  fntrchaeer  to  show 
that  he  took  all  reasonable  and  proper  steps 
to  ascertain  the  seller's  financial  condition 
and  bought  in  good  faith  and  for  a  present 
fair  consideration.     In  re  Knopf,   (D.  C.  S. 

C.  1906)  144  Fed.  245,  16  Am.  Bankr.  Rep. 
432;  Dokken  v.  Page,  (C.  C.  A.  8th  Cir.  1906) 
147  Fed.  438,  17  Am.  Bankr.  Rep.  228;  Hal* 
bert  V,  Pranke,  (Minn.  1904)  11  Am.  Bankr. 
Rep.  620. 

Oood  faith  cannot  inhere  in  a  transaction 
where  the  transferee  knows  or  has  reason  to 
believe  that  his  grantor  is  insolvent,  and  that 
the  purpose  of  the  transaction  was  to  defeat 
the  Bankruptcy  Act.  In  re  Pease,  (E.  D. 
Mich.  1902)  129  Fed.  446,  12  Am.  Bankr. 
Rep.  66. 

In  a  fraudulent  transaction,  the  grantee  is 
presumed  to  be  a  party  to  the  fraud,  and  does 
not  occupy  the  position  of  an  innocent  holder 
for  value,  ff,  therefore,  an  instrument  has 
been  made  by  a  bankrupt  and  recorded  within 
the  statutory  period,  it  is  a  question  of  fact 
whether  it  was  done  with  intent  to  defraud, 
hinder,  or  delay  his  creditors,  or  to  give  a 
preference  to  any  one  of  them.  In  re  Mc- 
Kane,  (E.  D.  N.  Y.  1907)  165  Fed.  674,  19 
Am.  Bankr.  Rep.  103. 

Thus  where  the  agent  of  an  insolf>ent  cor- 
poration sold  its  remaining  assets  without 
authoritff,  and  without  the  consent  of  all  of 
the  creditors,  not  in  the  ordinary  course  of 
its  regular  business,  it  was  held  that  the  pur- 
chasers were  not  purchasers  in  good  faith  in 
a  legal  sense,  and  that  the 'sale  waa  subject 
to  vacation  by  the  corporation's  trustee  in 
bankruptcy.     Nelson  v.  Svea  Pub.  Co.,   (W. 

D.  Wash.  1910)  178  Fed.  136.  See  also  In  rt 
Sajvator  Brewing  Co.,  (S.  D.  N.  Y.  1910) 
183  Fed.  910. 

Trustee  vested  with  rights  of  creditor.— 
Since  the  enactment  of  the  amendment  of 
1910,  trustees  as  to  all  property  in  the  cus- 
tody or  coming  into  the  custody  of  the  bank- 
ruptcy court  are  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  thereon; 
and  also,  as  to  all  property  not  m  the  cus- 
tody of  the  bankruptcy  court,  are  vested  with 
all  the  rights,  remedies,  and  powers  of  a 
judgment  creditor  holding  an  execution  duly 
returned  unsatisfied.  S^  section  47a  (2)', 
supra,  p.  682. 

Recovery  by  trustee.  —  The  title  to  prop- 
erty transferred,  assigned,  or  encumbered,  in 
violation  of  section  67e,  is  vested  in  the  trus- 
tee upon  the  adjudication  of  the  debtor  as  a 
bankrupt,  and,  where  such  course  is  neces- 
sary, the  property  may  be  recovered  by  the 
trustee  in  an  appropriate  legal  proceeding 
brought  for  that  purpose.  McNulty  t?.  Fein- 
gold,  (E.  D.  Pa.  1904)  129  Fed.  1001,  12  Am. 
Bankr.  Rep.  338 ;  Guaranty  Title,  etc.,  Co.  €. 
Pearlman,  (W.  D.  Pa.  1906)  144  Fed.  650,  16 
Am.  Bankr.  Rep.  461 ;  In  re  Jackier,  (M.  D. 
Pa.  1910)  179  Fed.  720;  In  re  Schwarts,  (S. 
D.  N.  Y.  1909)  179  Fed.  767;  Frost  v.  La- 
tham, (S.  D.  Ala.  1910)  181  Fed.  866;  In  re 
Gray,  (1900)  3  Am.  Bankr.  Rep.  647,  47  App. 
Div.  554,  62  N.  Y.  S.  618;  Deland  v,  MUler, 
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etc..  Bank,  (1903)  11  Am.  Bankr.  Rep.  744, 
119  la.  368,  93  N.  W.  304;  Drew  t?.  Myers, 
(1908)  81  Neb.  760,  116  N.  W.  781.  And 
Bee  also  the  annotation  under  section  236, 
supra,  p.  595. 

The  right  of  the  trustee  to  have  transfers 
annulled  under  section  67e  is  conferred  upon 
him  by  the  due  operation  of  the  Bankruptcy 
Law,  and  is  irrespective  of  whether  any  other 
person  misht,  or  might  not,  have  had  that 
right  in  the  absence  of  that  law.  Frost  v. 
Latham,  (S.  D.  Ala.  1910)  181  Fed.  866; 
In  re  Gray,  (1900)  3  Am.  Bankr.  Rep,  647, 
47  App.  Div.  554,  62  N.  Y.  S.  618. 

Value  of  property  recoverable,  —  In  a  'plen- 
ary suit  by  a  bankrupt's  trustee  to  recover 
goods  a]Iege4  to  belong  to  the  bankrupt  in 
the  fraudulent  custody  of  a  third  person,  the 
trustee  may  recover  the  value  of  the  goods, 
even  if  they  cannot  be  precisely  identified. 
In  re  Jackier,  (M.  D.  Pa.  1910)  179  Fed. 
720. 

A  receiver  cannot  sue  to  set  aside  a  fraudu- 
lent transfer.  Guaranty  Title,  etc.,  C!o.  v. 
Pearlman,  (W.  D.  Pa.  1906)  144  Fed.  550,  16 
Am.  Bankr.  Rep.  461. 

Action  for  recovery  —  Plenary  action. — 
Where  the  property  claimed  by  the  trustee  is 
in  the  bona  fide  possession  of  a  third  person, 
a  plenary  action  must  be  brought.  See  sec- 
tion 236  and  annotation  thereof,  supra,  p. 
596. 

Thus  where  a  sheriff  took  possession  of  cer- 
tain personal  property  under  a  replevin  writ, 
in  an  action  pending  in  a  state  court  prior 
to  the  filing  of  a  bamcruptcy  petition  against 
the  defendant,  the  plaintiff  in  such  replevin 
suit  claiming  title  on  the  ground  that  the 
property  was  purchased  by  means  of  the  bank- 
rupt's fraudulent  representations,  it  was  held 


that  the  bankruptcy  court  had  no  jurisdic- 
tion by  a  summary  order  to  compel  the  sheriff 
to  deliver  the  property  to  a  receiver  in  bank- 
ruptcy, under  section  67e,  as  such  section  only 
applies  to  property  of  the  bankrupt.  In  re 
Rudnick,  (C.  C.  A.  2d  Cir.  1908)  160  Fed, 
903,  reversing  (S.  D.  N.  Y.  1907)  158  Fed. 
223,  18  Am.  Bankr.  Rep.  750. 

The  trustee  may  maintain  a  suit  in  equity 
for  an  accounting  in  the  United  States  Dis- 
trict Court  against  fraudulent  transferees  of 
the  bankrupt,  where  the  transfer  -consists  of 
a  large  number  of  items,  the  actual  value  of 
which  can  only  be  ascertained  by  an  account- 
ing, though  the  complainants  knew  the  face 
value  of  such  items.  ^cNulty  v.  Feingold, 
(E.  D.  Pa.  1904)  129  Fed.  1001,  12  Am. 
Bankr.  Rep.  338. 

Pleading  must  set  out  facts,  —  An  allega- 
tion in  a  petition  by  a  bankrupt's  trustee  that 
a  preference  sought  to  be  set  aside  was 
fraudulent,  without  any  facts  showing  fraud 
other  than  that  the  transfer  constituted  a 
preference,  was  held  to  be  insufficient.  In  re 
Leech,  (G.  C.  A.  6th  Cir.  1909)  171  Fed.  022, 
22  Am.  Bankr.  Rep.  599. 

An  allegation  of  insuffioieney  of  assets  to 
meet  the  claims  of  creditors,  it  has  been  held, 
is  neoesaary  in  an  action  to  recover  a  fraudu- 
lent conveyance  under  section  67e.  Deland 
V.  Miller,  etc..  Bank,  (1903)  11  Am.  Bankr. 
Rep.  744,  119  la.  368,  93  N.  W.  304;  Drew  17. 
Myers,  (1908)  81  Neb.  760,  116  N.  W.  781. 

Finding  of  special  master.  —  On  the  ques- 
tion whether  or  not  a  transfer  was  fraudu- 
lent the  findings  of  a  special  master  should 
be  given  great  weight,  though  the  district 
judge  from  a  perusal  of  the  evidence  might 
have  come  to  a  different  conclusion.  In  re 
Schwartz,  (S.  D.  N.  Y.  1909)  179  Fed.  767. 


[Jurisdiction.l  For  the  purpose  of  such  recovery  any  court  of  baiikrupt<y 
as  hereinbefore  defined,  and  any  State  court  which  would  have  had  jurisdic- 
tion if  bankruptcy  had  not  intervened,  shall  have  concurrent  jurisdiction. 
[(Inserted  190S)  32  Stat,  L,  800.] 

session  of  the  property  of  a  bankrupt,  has 
jurisdiction  to  determine  all  questions  in  re- 
spect to  title  or  to  liens  thereon,  and  may 
entertain  and  determine  a  suit  or  petition  by 
the  trustee  against  a  mortgagee  of  the  prop- 
erty to  set  aside  the  mortgage  as  one  given 
within  four  months  prior  to  the  bankruptcy 
and  void  under  section  67e.  In  re  McMahon, 
(C.  C.  A.  6th  Cir.  1906)  147  Fed.  684,  17  Am. 
Bankr.  Rep.  530. 

Where  a  trustee  proceeds  in  the  state 
courts  to  recover  property  of  the  bankrupt 
fraudulently  conveyed,  he  is  entitled  to  all 
remedies  and  all  relief  that  would  be  afforded 
any  other  party  litigant  under  the  same  facts. 
Sheldon  v.  Parker,  (1902)  11  Am.  Bankr. 
Rep.  152,  66  Neb.  610,  92  N.  W.  923. 

Ancillary  jurisdiction  also  has  been  pro- 
vided for  by  the  amendment  of  1910.  See 
section  2  (20)  and  the  annotation  thereunder, 
supra,  p.  480. 


Concurrent  Jurisdiction.  —  Since  the  enact- 
ment of  the  amendment  of  1903  the  federal 
district  courts  have  concurrent  jurisdiction 
with  the  state  courts  of  actions  to  set  aside 
alleged  fraudulent  conveyances  by  a  bankrupt 
made  within  four  months  prior  to  the  filing 
of  the  bankruptcy  petition.  Johnston  v,  For- 
syth Mercantile  Co.,  (S.  D.  Ga.  1904)  127 
Fed.  845,  11  Am.  Bankr.  Rep.  669;  Homer- 
Gay  lord  Co.  V,  Miller,  (N.  D.  W.  Va.  1906) 
147  Fed.  295,  17  Am.  Bankr.  Rep.  257;  In  re 
McMahon,  (C.  C.  A.  6th  Cir.  1906)  147  Fed. 
684,  17  Am.  Bankr.  Rep.  530;  Lynch  v.  Bron- 
son,  (D.  C.  Conn.  1908)  160  Fed.  139,  20  Am. 
Bankr.  Rep.  409;  In  re  Kerski,  (E.  D.  Wis.) 
2  Am.  Bankr.  Rep.  79;  Sheldon  v,  Parker, 
(1902)  11  Am.  Bankr.  Rep.  152,^66  Neb.  610, 
92  N.  W.  923.  And  see  also  the  annotation 
under  section  236,  supra,  p.  595. 

Property  in  possession  of  court.  —  A  court 
of  bankruptcy  which,  by  its  trustee,  has  pos- 


/  \_Lien8,  etc.,  created  through  legal  proceedings.']  That  all  levies,  judg- 
mei}ts,  attachments,  or  other  liens,  obtained  through  legal  proceedings  against 
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a  person  who  is  insolvent^  at  any  time  within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  against  him,  shall  be  deemed  null  and  void  in  case  he  is 
adjudged  a  bankrupt,  and  the  property  affected  by  the  levy,  judgment,  attadi- 
ment,  or  other  lien  shall  be  deemed  wholly  discharged  and  released  from  the 
same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless 
the  court  shall,  on  due  notice,  order  that  the  right  under  such  levy,  judgment, 
attachment,  or  other  lien  shall  be  preserved  for  the  benefit  of  the  estate;  and 
thereupon  the  same  may  pass  to  and  shall  be  preserved  by  the  trustee  for  the 
benefit  of  the  estate  as  aforesaid.  [(i595)  SO  Stai.  L.  565.] 

In  re  Rudnick,   (S.  D.  N.  Y.  1907)    168  Fed 
223,  Is  Am.  Bankr.  Rep.  750. 

A  mechanic's  lien  is  not  one  "obtained 
through  legal  proceedings,"  within  the  mean- 
ing of  section  67/.  In  re  Emslie,  (C.  C.  A. 
2d  Cir.  1900)  102  Fed.  291,  4  Am.  Bankr. 
Rep.  120.  And  see  cases  cited  to  this  effect 
under  section  67d,  supra,  p.  786. 

A  livery  stable  keeper's  lien,  given  by  stat- 
ute, is  not  a  lien  "  obtained  through  legal  pro- 
ceedings," and  is  not  dissolved  by  an  adjudi- 
cation in  bankruptcy.  In  re  Mero,  (D.  C. 
Conn.  1904)  128  Fed.  630,  12  Am.  Bankr. 
Rep.  171.  See  also  cases  cited  to  this  effect 
under  section  67d,  supra^  p.  786. 

Annulment  of  liens  obtained  through  legtl 
proceedings.  —  Under  the  express  terms  of 
section  67/  all  liens  obtained  through  legal 
proceedings,  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  against  a 
person  who  is  insolvent,  shall  be  deemed  null 
and  void  in  the  event  of  such  insolvent  being 
adjudged  a  bankrupt,  unless  such  lien  has 
been  preserved  by  the  court  for  the  benefit  of 
the  estate.  Metcalf  r.  Barker,  (1902)  187 
U.  S.  165,  23  S.  Ct.  67,  47  U.  S.  (L.  ed.)  122, 
9  Am.  Bankr.  Rep.  43;  In  re  Brown,  (D.  C. 
Ore.  1898)  91  Fed.  359;  In  re  Reichman,  (E. 
D.  Mo.  1899)  91  Fed.  624,  1  Am.  Bankr.  Rep. 
17;  In  re  Francis- Valentine  Co.,  (C.  C.  A. 
9th  Cir.  1899)  94  Fed.  793,  2  Am.  Bankr. 
Rep.  522;  In  re  Fellerath,  (N.  D.  Ohio  1899) 
95  Fed.  121,  2  Am.  Bankr.  Rep.  40;  In  r» 
Richards,  (W.  D.  Wis.  1899)  95  Fed.  268,  2 
Am.  Bankr.  Rep.  506;  In  re  Kenney,  (S.  D. 
N.  Y.  1899)  95  Fed.  427,  2  Am.  Bankr.  Rep. 
494;  In  re  Rome  Planing  Mill,  (N.  D.  N.  Y. 
1899)  96  Fed.  812,  3  Am.  Bankr.  Rep.  123; 
In  re  Kenney,  (S.  D.  N.  Y.  1899)  97  Fed.  557, 
3  Am.  Bankr.  Rep.  353;  In  re  Vaughan,  (S. 
D.  N.  Y.  1899)  97  Fed.. 560,  3  Am.  Bankr. 
Rep.  362;  In  re  Higgins,  (D.  C.  Ky.  1899) 
97  Fed.  775,  3  Am.  Bankr.  Rep.  364;  In  re 
Burrus,  (W.  D.  Va.  1899)  97  Fed.  926,  3 
Am.  Bankr.  Rep.  296;  Bear  v.  Chase,  (C.  C. 
A.  4th  Cir.  1900)  99  Fed.  920,  3  Am.  Bankr. 
Rep.  746;  In  re  Kemp,  (D.  C.  Colo.  1900) 
101  Fed.  689,  4  Am.  Bankr.  Rep.  242;  In  re 
Darwin.  (C.  C.  A.  6th  Cir.  1902)  117  Fed. 
407,  8  Am.  Bankr.  Rep.  703 ;  In  re  Breslauer, 
(N.  D.  N.  Y.  1903)  121  Fed.  910,  10  Am. 
Bankr.  Rep.  33;  In  re  Weinger,  (S.  D.  N.  Y. 

1903)  126  Fed.  875,  11  Am.  Bankr.  Rep.  427; 
In  re  Hymes  Buggy,  etc.,  Co.,    (W.  D.  Mo. 

1904)  130  Fed.  977,  12  Am.  Ba^kT.  Rep.  477; 
In  re  Bailey,  (D.  C.  Ore.  1906)  144  Fed.  214, 
16  Am.  Bankr.  Rep.  289;  Pittsburgh  First 
Nat.  Bank  v.  Guarantee  Title,  etc.,  Co.,  (C. 
C.  A.   3d   Cir,    1910)    178  Fed.   187;   In  rw 


Cro9S'referenoe :    As  to 
Legal  proceedings  resulting  in  preference, 
as  an  act  of  bankruptcy,  see  section  3a 
(3),  aupra,  p.  386. 

I.  Aniotlment  of  Liens  Geneballt,  798. 
II.  TnfE  OF  Acx^uiBiNo  Lien,  799. 

III.  Judgment  Liens,  800. 

IV.  Attachment  and  Gabnishkent  Liens, 

801. 

V.  Liens  of  Exempt  Pbopebtt,  803. 

IV.  Enforcement  of   Pbe-existing   Liens, 
803. 

I.  Annulment  of  Liens  Generally. 

Legal  proceeding  defined.  — A  legal  pro- 
ceeding is  any  proceeding  in  a  court  of  justice 
by  which  a  party  pursues  a  remedy  which  the 
law  affords  him.  The  term  embraces  any  of 
the  formal  steps  or  measures  employed  in  the 
prosecution  or  defense  of  a  suit.  In  section 
67/  it  obviously  refers  to  the  use  of  judicial 
process,  the  phraseology  being  "  levies,  judg- 
ments, attachments,  or  other  liens  obtain^ 
through  legal  proceedings."  In  re  Emslie, 
(C.  C.  A.  2d  Cir.  1900)  102  Fed.  291,  4  Am. 
Bankr.  Rep.  126. 

The  term  **  all  levies  **  has  been  used  in  its 
most  comprehensive  sense,  and  it  covers  any 
and  all  seizures  of  the  property  of  the  bank- 
rupt within  the  four  months  period,  under 
legal  process,  looking  to  the  enforcement  of 
claims  against  the  bankrupt  which  would  be 
released  by  his  final  discharge.  In  re  Hymes 
Buggy,  etc.,  Co.,  (W.  D.  Mo.  1904)  130  Fed. 
977,  12  Am.  Bankr.  Rep.  477. 

A  prooeedingy  under  a  state  law,  whereby  a 
trust  fund  is  subjected  to'  the  payment  of  the 
claims  of  creditors,  is  a  lien  obtained  through 
legal  proceedings,  which  if  acquired  within 
four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy  would  have  been  rendered  void 
by  section  67/.    In  re  Tiflfany,  (S.  D.  N.  Y. 

1904)  133  Fed.  799,  13  Am.  Bankr.  Rep.  310. 
See  also  In  re  Porterfield,    (N.  D.  W.  Va. 

1905)  138  Fed.  192,  15  Am.  Bankr.  Rep.  11. 
Replevin.  —  It  has  been  held  that  the  goods 

of  a  bankrupt  taken  on  a  replevin  suit, 
brought  by  a  creditor  within  four  months  of 
the  bankruptcy  proceedings,  must  be  returned 
to  the  trustee;  such  proceeding  being  within 
the  meaning  of  section  67/.  In  re  Haynes« 
(D.  C.  Vt.  1903)  123  Fed.  1001,  10  Am. 
Bankr.  Rep.  716;  In  re  Weinger,  (S.  D.  N.  Y. 
1903)  126  Fed.  875,  11  Am.  Bankr.  Rep.  424; 
In  re  Hymes  Buggy,  etc.,  Co.,  (W.  D.  Mo. 
}904)  130  Fed.  977,  12  Am.  Bankr.  Rep.  477; 
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Oxley,  (W.  D.  Wa«h.  1910)  182  Fed.  1019; 
In  re  Forbes,  (C.  C.  A.  9th  Cir.  1911)  186 
Fed.  79;  /n  re  Monroe  Lumber  Co.,  (S.  D. 
Miss.  1910)  186  Fed.  252;  In  re  Richards, 
(W.  D.  Wis.  1899)  2  Am.  Bankr.  Rep.  518; 
In  re  Hammond,  (D.  C.  Mass.  1899)  3  Am. 
Bankr.  Rep.  490;  Schmilovitz  v,  Bernstein, 
(R.  I.  1901)  5  Am.  Bankr.  Rep.  265$  Levor 
t\  Seiter,  {N.  Y.  1901)  6  Am.  Bankr.  Rep. 
"576;  Mauran  v.  Crown  Carpet  Lining  Co., 
(R.  I.  1901)  6  Am.  Bankr.  Rep.  •734; 
VVatschke  v.  Thompson,  (Minn.  1901)  7  Am. 
Bankr.  Rep.  504;  Matter  of  Benedict,  (N.  Y. 

1902)  8  Am.  Bankr.  Rep.  463;  Hardt  t*. 
Schuylkill  Plush,  etc.,  Co.,  (N.  Y.  1902)  8 
Am.  Bankr.  Rep.  479;  Wood  v.  Carr,   (Ky. 

1903)  10  Am.  Bankr.  Rep.  577;  McKennev 
t?.  Cheney,  (1903)  11  Am.  Bankr.  Rep.  54,  118 
6a.  387,  45  S.  E.  433. 

fhe  siaiVfte  makes  no  exceptions  in  favor 
of  any  lien  creditor  whose  lien  has  been  ob- 
tained through  legal  proceedings  against  the 
bankrupt  within  four  months  prior  to  the 
filing  of  the  petition,  other  than  such  person 
who  may  have  obtained  title  by  virtue  of  such 
proceedings,  and  has  been  a  bona  fide  pur- 
chaser for  value  without  notice  or  reasonable 
cause  for  inquiry.  In  re  Green,  (W.  D.  Pa. 
1910)  179  Fed.  870. 

The  rule  that  the  trustee  takes  the  estate 
of  the  bankrupt  in  the  same  plight  as  the 
bankrupt  held  it  is  not  applicable  to  Hens 
which,  although  valid  as  to  the  bankrupt,  are 
invalid  as  to  creditors.  Baltimore  First  Nat. 
Bank  v,  Staake,  (1906)  202  U.  S.  141,  26  S. 
Ct  580,  60  U.  S.  (L.  ed.)  967,  16  Am.  Bankr. 
Rep.  639. 

The  co6ts,  when  dependent  on  the  lien,  fall 
with  it  in  so  far  as  any  right  of  lien  therefor 
is  concerned,  tn  re  Young,  (E.  D.  N.  Y. 
1899)  96  Fed.  606,  2  Am.  Bankr.  Rep.  673; 
In  re  Beaver  Coal  Co.,  (D.  C.  Ore.  1901)  107 
Fed.  98;  In  re  The  Copper  King,  (N.  D.  Cal. 
1906)  143  Fed.  649,  16  Am.  Bankr.  Rep.  149; 
In  re  Francis- Valentine  Co.,  (C.  C.  A.  9th  Cir. 
1899)  2  Am.  Bankr.  Rep.  522;  Matter  of  Jen- 
nings,  (W.  D.  N.  Y.  1902)  8  Am.  Bankr.  Rep. 
358 ;  Matter  of  Thompson  Mercantile  Co.,  ( D. 
C.  Minn.  1904)  11  Am.  Bankr.  Rep.  579. 

Thus  it  has  been  held  that  a  sheriff,  holding 
property  of  an  involuntary  bankrupt  under 
writs  levied  within  four  months  before  the 
commencement  of  the  proceedings  in  bank- 
ruptcy, has  no  right,  as  against  the  trustee, 
to  retain  possession  of  such  property  until 
payment  of  his  costs.  In  re  Francis- Valen- 
tine Co.,  (N.  D.  Cal.  1899)  93  Fed.  963,  2 
Am.  Bankr.  Rep.  188. 

Fees.  —  But  section  67/  was  not  intended 
to  deprive  a  state  officer  of  his  statutory 
fees,  accruing  prior  to  bankruptcy,  under  pro- 
ceedings in  the  state  courts,  which  were  in  all 
respects  regular  and  in  accordance  with  the 
state  law  and  practice.  In  re  Schmidt,  (C. 
C.  A.  2d  Cir.  1908)  165  Fed.  1006,  21  Am. 
Bankr.  Rep.  593. 

Voluntary  and  involuntary  proceedings  int 
eluded.  —  It  is  now  well  settled  that  section 
67/  applies  to  voluntary  as  well  as  involun- 
tary proceedings;  the  nullification  of  liens 
obtained  within  the  four  months  period  being 
^he  same  in  both  cases.    In  re  brown,  (D.  C. 


Ore.  1898)    91  Fed.  359,  1  Am.  Bankr.  Rep. 
107;  In  re  Fellerath,   (N.  D.  Ohio  1899)   95 
Fed.  121,  2  Am.  Bankr.  Rep.  40;  In  re  Rich- 
ards, (W.  D.  Wis.  1899)  95  Fed.  258,  2  Am. 
Bankr.    Rep.    518,    affirmed    (C.    C.    A.    7th 
Cir.  1899)    96  Fed.  935,  3  Am.  Bankr.  Rep. 
145;  In  re  O'Connor,  (E.  D.  N.  Y.  1899)   95 
Fed.  943;  In  re  Vaughan,  (S.  D.  N.  Y.  1899) 
97  Fed.  560,  3  Am.  Bankr.  Rep.  363;  In  re 
Dobson,   (N.  D.  111.  1899)   98  Fed.  86,  3  Am. 
Bankr.  Rep.  420;  In  re  Rhoads,   (W.  D.  Pa. 
1899)   98  Fed.  399,  3  Am.  Bankr.  Rep.  380; 
Bear  v.  Chase,    (C.  C.  A.  4th  Cir.  1900)    99 
Fed.   920,   3   Am.    Bankr.    Rep.    746;    In  re 
Lesser,    (S.  D.  N.  Y.  1900)    100  Fed.  433,  3 
Am.  Bankr.  Rep.  815;  In  re  Kemp,   (D.  C. 
Colo.  1900)   101  Fed.  689,  4  Am.  Bankr.  Rep. 
242;   In  re  McCartney,    (E.  D.  Wis,    1901) 
109  Fed.  621,  6  Am.  Bankr.  Rep.  367;  In  re 
Friedman,   (S.  D.  N.  Y.  1899)    1  Am.  Bankr. 
Rep.  510;  Peck  Lumber  Mfg.  Co.  v,  Mitchell, 
(Pa.   1899)    1  Am.  Bankr.  Rep.  701,  1  Nat. 
Bankr.   N.  262;   In  re  Higgins,    (D.  C.  Ky. 
1899)   3  Am.  Bankr.  Rep.  367;  In  re  Bobson, 
(N.  D.  111.   1899)    3  Am.   Bankr.  Rep.  420; 
Doyle  V.  Heath,   (1900)   4  Am.  Bankr.  Rep. 
705,  22  R.  I.  213,  47  Atl.  213 ;  Jones  v.  Stevens, 
(1901)   5  Am.  Bankr.  Rep.  571,  94  Me.  582, 
48  Atl.  170;  In  re  Blair,  (D.  C.  Mass.  1901) 
6   Am.    Bankr.    Rep.    206;    Brown   t*.    Case, 
(Mass.  1901)  6  Am.  Bankr.  Rep.  744;  Matter 
of  Benedict,  (N.  Y.  1902)  8  Am.  Bankr.  Rep. 
463;    Mencke   v.    Rosenberg,    (1902)    9   Am. 
Bankr.  Rep.  323,  202  Pa.  St.  131,  61  Atl.  767; 
McKenney  v.  Cheney,  (1903)   11  Am.  Bankr. 
Rep.  54,  118  Ga.  387,  45  S.  E.  433;  Mohr  V. 
Mattox,  (Ga.  1904)  12  Am.  Bankr.  Rep.  332. 
It  was,  however,  formerly  held  that  volun- 
tary proceedings  were  not  within  the  contem- 
plation of  the  statute  in  so  far  as  the  annul- 
ment of  liens  obtained  through  legal  proceed- 
ings was  concerned.     See  In  re  De  Lue,   (D. 
C.  Mass.   1899)    91  Fed.  510,  1  Am.  Bankr. 
Rep.  387;  In  re  Easley,  (W.  D.  Va.  1898)  93 
Fed.    419,    1    Am.   Bankr.   Rep.   715;    In  re 
O'Connor,  (E.  D.  N.  Y.  1899)  95  Fed.  943. 

II.  Time  of  Acquibing  Lien. 

Time  of  acquiring  lien.  —  In  order  to  be 
affected  by  the  provisions  of  67/,  a  lien  ob- 
tained through  legal  proceedings  must  have 
been  acquired  within  the  four  months  imme- 
diately preceding  the  filing  of  the  petition  in 
bankruptcy.  Metcalf  v.  Barker,  ( 1902)  187  U. 
S.  165, 174,23  S.  Ct.  67,  47  U.S.  (L.ed.)  122; 
In  re  Richards,  (C.  C.  A.  7th  Cir.  1899)  96 
Fed.  935,  3  Am.  Bankr.  Rep.  145;  In  re  Engle, 
(E.  D.  Pa.  1901)  105  Fed.  893,  5  Am.  Bankr. 
Rep.  372;  In  re  Blair,  (D.  C.  Mass.  1901)  108 
Fed.  529,  6  Am.  Bankr.  Rep.  206;  In  re 
Beaver  Coal  Co.,  (D.  C.  Ore.  1901)  110  Fed. 
630;  In  re  Snell,  (N.  D.  Cal.  1903)  125  Fed. 
154,  11  Am.  Bankr.  Rep.  35;  In  re  Bailey, 
(D.  C.  Ore.  1906)  144  Fed.  214, 16  Am.  Bankr. 
Rep.  289;  In  re  Shinn,  (D.  C.  N.  J.  1911) 
185  Fed.  990;  Pepperdine  r.  Seymour,  (Mo. 
1903)  10  Am.  Bankr.  Rep.  570;  Wrede  v. 
Clark,  (1909)  21  Am.  Bankr.  Rep.  821,  132 
App.  Div.  293,  117  N.  Y.  S.  5;  Woods  v.  Klein, 
(1909)  22  Am.  Bankr.  Rep.  722,  223  Pa.  St. 
257,  72  Atl.  523;  Fairl^unb  v,  Smedley  Constr, 
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Co.,  (1908)  22  Am.  Bankr.  Rep.  824,  36  Pa. 
Super.  Ct.  17. 

where  tbe  lien  has  been  obtained  more 
than  four  months  prior  to  the  filing  of  the 
petition,  it  is  not  only  not  to  be  deemed  to 
be  null  and  void  on  adjudication,  but  its 
validity  is  recognized.  Aletcalf  r.  Barker, 
(1902)  187  U.  S.  166,  23  S.  Ct.  67,  47  U.  S. 
(L.  ed.)  122,  9  Am.  Bankr.  Rep.  36.  And 
see  to  the  same  effect,  In  re  Dunavant,  (W. 
D.  N.  C.  1899)  96  Fed.  642,  3  Am.  Bankr. 
Rep.  41;  In  re  Chapman,  (N.  D.  Ga.  1900) 
99  Fed.  395,  3  Am.  Bankr.  Rep.  607 ;  Frazier 
r.  Southern  L.  k  T.  Co.,   (C.  C.  A.  4th  Cir. 

1900)  99  Fed.  707,  3  Am.  Bankr.  Rep,  710; 
In  re  Kavanaugh,  (D.  C.  Ky.  1900)  99  Fed. 
928,  3  Am.  Bankr.  Rep.  832 ;  Pickens  v.  Dent, 
(C.  C.  A.  4th  Cir.  1901)  106  Fed.  053,  5  Am. 
Bankr.  Rep.  644;  In  re  Blair,  (D.  C.  Mass. 

1901)  108  Fed.  529,  6  Am.  Bankr.  Rep.  206; 
In  re  Beaver  Coal   Co.,    (C.   C.  A.  9th  Cir. 

1902)  113  Fed.  889,  7  Am.  Bankr.  Rep.  542; 
Owen  r.  Brown,  (C.  C.  A.  8th  Cir.  1903)  120 
Fed.  812.  9  Am.  Bankr.  Rep.  717;  In  re 
Bailey,  (D.  C.  Ore.  1906)  144  Fed.  214,  16 
Am.  Bankr.  Rep.  289;  In  re  Koslowski,  (M. 
D.  Pa.  1907)  163  Fed.  823,  18  Am.  Bankr. 
Rep.  723 ;  In  re  U.  S.  Graphite  Co.,  ( E.  D.  Pa. 
1908)  161  Fed.  583,  20  Am.  Bankr.  Rep. 
573;  In  re  Crafts-Riordon  Shoe  Co.,  (D.  C. 
Mass.  1910)  185  Fed.  931;  Continental  Nat. 
Bank  r.  Katz,  (111.)  1  Am.  Bankr.  Rep.  19; 
Reid  r.  Cross,  (111.)  1  Am.  Bankr.  Rep.  34; 
Taylor  v.  Taylor,  (1900)  4  Am.  Bankr.  Rep. 
211,  69  N.  J.  Eq.  86;  Doyle  r.  Heath,  (1900) 
4  Am.  Bankr.  Rep.  705,  22  R.  I.  213,  47  Atl. 
213;  New  York  City  Ninth  Nat.  Bank  v, 
Moses,  (N.  Y.  1903)  11  Am.  Bankr.  Rep. 
772;  Batchelder  r.  Wedge,  (Vt.  1907)  19  Am. 
Bankr.  Rep.  268. 

A  lien  acquired  subsequent  to  the  filing  of 
the  petition  in  bankruptcy,  it  has  been  held, 
is  not  annulled  by  section  67/.  In  re  Engle, 
(E.  D.  Pa.  1901)  105  Fed.  893,  5  Am.  Bankr. 
Rep.  372;  Kinmouth  v,  Braeutigam,  (1900) 
4  Am.  Bankr.  Rep.  346,  65  N.  J.  L.  165,  46 
Atl.  769;  Kinmouth  t7.  Braeutigam,  (1902) 
10  Am.  Bankr.  Rep.  85,  63  N.  J.  Eq.  103,  52 
Atl.  226. 

The  time  is  to  be  computed,  in  accordance 
with  section  31,  from  the  time  the  lien  actu- 
ally accrues  to  the  time  of  the  filing  of  the 
petition.  Dutcher  r.  Wright,  (1876)  94  U.  S. 
553,  24  U.  S.  (L.  ed.)  130;  In  re  Stevenson, 
(D.  C.  Del.  1899)  94  Fed.  110,  2  Am.  Bankr. 
Rep.  66;  Parmenter  Mfg.  Co.  r.  Stoever,  (C. 
C.  A.  Ist  Cir.  1899)  97  Fed.  330,  3  Am. 
Bankr.  Rep.  220;  In  re  Bailey,  (D.  C.  Ore. 
1906)  144  Fed.  214,  16  Am.  Bankr.  Rep.  289; 
Peck  Lumber  Mfg.  Co.  t?.  Mitchell,  (Pa.  1899) 
1  Am.  Bankr.  Rep.  701;  Jones  r.  Stevens, 
(1901)  5  Am.  Bankr.  Rep.  571,  94  Me.  582, 
48  Atl.  170;  In  re  Tonawanda  St.  Planing 
Mill  Co.,  (W.  D.  N.  Y.  1901)  6  Am.  Bankr. 
Rep.  38;  In  re  Warner,  (D.  C.  Conn.  1906) 
16  Am.  Bankr.  Rep.  619.  And  see  also  the 
cases  cited  under  section  31,  eupra^  p.  663. 

Thus  it  has  been  held  that  an  attachment 
made  on  Feb.  8th  was  dissolved  by  an  ad- 
judication on  a  petition  filed  on  June  8th 
following,  and  that  the  time  of  day  when  the 
attachment  was  made  or  the  petition  filed  is 


immaterial.  In  re  Warner,  (D.  0.  Conn. 
1906)  144  Fed.  987,  16  Am.  Bankr.  Rep.  519. 
And  in  Jones  v.  Stevens,  (1901)  5  Am. 
Bankr.  Rep.  571,  94  Me.  582,  48  Atl.  170,  it 
appears  that  'an  attachment  was  made  on 
Sept.  9th,  at  10  a.  m.,  and  the  petition  was 
filed  on  Jan.  9th  following,  at  2  p.  ic. ;  and  it 
was  held  that,  in  accordance  with  section  31, 
in  order  to  determine  whether  or  not  the  at- 
tachment was  within  four  months  prior  to  the 
filing  of  the  petition  the  time  must  be  reck- 
oned back  from  the  9th  day  of  January,  1899, 
and  so  reckoned  the  9th  day  of  the  preceding 
September  was  held  to  be  clearly  within  the 
four  months  period. 

in.  JUDGIOCNT  LiKNS. 

Judgment  liens.  —  The  statute  does  not 
aflfect  a  mere  judgment  which  has  not  resulted 
in  the  creation  of  a  lien;  but  where  a  judg- 
ment, either  of  itself  or  by  virtue  of  any 
process  issued  thereon,  or  statutory  authority 
therefor,  has  culminated  in  a  lien  within  the 
four  months  immediately  preceding  the  filing 
of  the  petition  in  bankruptcy,  the  lien  so 
created  is  rendered  null  and  void  by  virtue 
of  the  provisions  of  section  67/.  Wilson  r. 
Nelson,  (1904)  183  U.  S.  191,  22  S.  <?t.  74,  46 
U.  8.  (L.  ed.)  147,  7  Am.  Bankr.  Rep.  142; 
Metcalf  r.  Barker,  (1902)  187  U.  S.  165,  23 
S.  Ct.  67,  47  U.  S.  (L.  ed.)  122,  9  Am.  Bankr. 
Rep.  36;  Clarke  v.  Larremore,  (1903)  188 
U.  S.  486,  23  S.  Ct.  363,  47  U.  8.  (I*  ed.) 
555,  9  Am.  Bankr.  Rep.  477;  In  re  Francis- 
Valentine  Co.,  (N.  D.  Cal.  1899)  93  Fed.  953. 

2  Am.  Bankr.  Rep.  188;  In  re  Richards,  (W- 
D.  Wis.  1899)  95  Fed.  258,  2  Am.  Bankr.  Rep. 
618;  In  re  Kenney,  (8.  D.  N.  Y.  1899)  95 
Fed.  427,  2  Am.  Bankr.  Rep.  494,  97  Fed.  554, 

3  Am.  Bankr.  Rep.  353,   (C.  C.  A.  2d  (3ir. 
1900)  105  Fed.  897,  5  Am.  Bankr.  Rep.  355; 
In  re  Franks,  (S.  D.  Ala.  1899)  95  Fed.  635; 
In  re  Kavanaugh,  (D.  C.  Ky.  1900)  99  Fed. 
928,  3  Am.  Bankr.  Rep.  832;  In  re  Blair,  (a 
D.  N.  Y.  1900)   102  Fed.  987,  4  Am.  Bankr. 
Rep.  220;  In  re  Storm,   (E.  D.  N.  Y.  1900) 
103  Fed.  618,  4  Am.  Bankr.  Rep.  601;  In  re 
Blair,    (D.  C.  Mass.   1901)    108  Fed.  529,  6 
Am.  Bankr.  Rep.  206;  In  re  Stout,   (W.  IX 
Mo.  1900)   109  Fed.  794,  6  Am.  Bankr.  Rep. 
505;  hi  re  Beaver  Coal  Co.,   (C.  G.  A.  9th 
Cir.  1902)   113  Fed.  889,  7  Am.  Bankr.  Rep. 
542;  In  re  Darwin,  (C.  C.  A.  6th  Cir.  1902) 
117  Fed.  407,  8  Am.  Bankr.  Rep.  703;  Owen 
V.  Brown,   (C.  C.  A.  8th  Cir.  1903)  120  Fed. 
812,  9  Am.  Bankr.  Rep.  717;  In  re  Breslauer, 
(N.   D.  N.  Y.   1903)    121  Fed.  910,   10  Am. 
Bankr.  Rep.  33;   In  re  Hymes  Buggy,  etc, 
Co.,  (W.  D.  Mo.  1904)  130  Fed.  977,  12  Am. 
Bankr.  Rep.  477;  In  re  Thackara  Mfg.  Cb., 
(E.  D.  Pa.  1905)  140  Fed.  126,  15  Am.  Bankr. 
Rep.  258;  In  re  Bailey,  (D.  C.  Ore.  1906)  144 
Fed.  214,   16  Am.   Bankr.  Rep.  289;  In  re 
Smith,  (N.  D.  N.  Y.  1910)  176  Fed.  426,  23 
Am.  Bankr.  Rep.  864;  In  re  Green,   (W.  D. 
Pa.  1910)   179  Fed.  870;  In  re  Sharp,  (D.  C. 
Ky.   1898)    1   Am.  Bankr.  Rep.  379;  In  re 
Chapman,    (N.  D.  Ga.  1900)   3  Am.  Bankr. 
Rep.  607;  In  re  Pease,  (N.  D.  N.  Y.)  4  Am. 
Bankr.  Rep.  550;  Doyle  r.  Heath,  (1900)  4 
Am.  Bankr.  Rep.  705,  22  R.  I,  213,  47  Atl. 
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213;  In  re  Beaver  Coal  Co.,  (D.  C.  Ore.  1901) 
6  Am.  Bankr.  Bep.  787;  Mauran  v.  Crown 
Carpet  Lining  Co.,  (R.  I.  1901)  6  Am.  Bankr. 
Rep.  734;  Matter  of  Benedict,  (1902)  8  Am. 
Bankr.  Rep.  463,  37  Misc.  230,  75  N.  Y.  S. 
165;  Mencke  v.  Rosenberg,  (1902)  9  Am. 
Bankr.  Rep.  323,  202  Pa.  St.  131,  51  Atl. 
767;  Kinmouth  v.  Braeutigam,  (1902)  10 
Am.  Bankr.  Rep.  85,  63  N.  J.  Eq.  103,  52  Atl. 
226;  Mohr  17.  Mattoz,  (6a.  1904)  12  Am. 
Bankr.  Rep.  330;  Matter  of  S.  Ah  Mi,  (D.  C. 
Hawaii  1907)  18  Am.  Bankr.  Rep.  138;  Fair- 
lamb  V,  Smedley  Constr.  Co.,  (1908)  22  Am. 
Bankr.  Rep.  824,  36  Pa.  Super.  Ct.  17. 

A  judgment  itself  does  not  necessarily  con- 
stitute a  lien  upon  property,  unless  made  so 
by  statute.  In  re  Bailey,  (D.  C.  Ore.  1906) 
144  Fed.  214,  16  Am.  Bankr.  Rep.  289. 

And  a  judgment  which  does  not  create  a 
lien  upon  the  bankrupt's  estate  is  not  an- 
nulled by  section  67/.  Plant  r.  Gorbam  Mfg. 
Co.,  (S.  D.  X.  Y.  1909)  174  Fed.  852,  23  Am. 
Bankr.  Rep.  42. 

Judgment  authorised  by  power  of  attorney. 
—  It  has  been  held  that  a  lien  acquired  within 
the  four  months  period,  on  a  judgment  recov- 
ered by  virtue  of  a  warrant  of  attorney  which 
was  given  more  than  four  months  before  the 
institution  of  proceedings  in  bankruptcy,  was 
annulled  under  section  67/.  Wilson  o.  Nelson, 
(1901)  183  U.  S.  191,  22  S.  Ct.  74,  46  U.  S. 
(L.  ed.)  147,  7  Am.  Bankr.  Rep.  142. 

A  Judgment  for  a  fine,  imposed  under  a 
state  liquor  law  for  a  violation  thereof,  comes 
within  the  language  of  section  67/;  and  an 
execution  issued  on  such  a  judgment,  at  the 
instance  of  the  state,  will  be  restrained ;  it  is 
immaterial,  in  such  case,  whether  the  claim 
for  which  the  judgment  was  recovered  was 
provable  in  bankruptcy,  or  whether  it  would 
be  affected  by  a  discharge  of  the  bankrupt. 
In  re  Green,  (W.  D.  Pa.  1910)  179  Fed.  870. 

Judgment  appointing  receiver  in  state 
court.  —  The  word  ''judgment,*'  in  section 
67/,  is  sufficiently  broad  to  apply  to  the  judg- 
ment of  a  state  court  in  appointing  a  receiver 
of  an  insolvent  corporation,  obtained  within 
three  months  of  an  adjudication  as  an  involun- 
tary bankrupt.  Mauran  r.  Crown  Carpet 
Lining  Co.,  (R.  I.  1901)  6  Am.  Bankr.  Rep. 
734. 

Lien  by  creditor's  bill  dependent  on  acquir- 
ing judgment.  —  Where,  under  the  state  law, 
a  judgment  creditor  who  files  a  creditor's  bill 
to  reach  equitable  assets  or  to  set  aside 
fraudulent  conveyances  thereby  acquires  an 
equitable  lien,  depending  for  its  perfection 
and  enforcement  upon  the  recovery  of  a  valid 
judgment  in  his  suit,  such  judgment  is  an- 
nulled by  the  adjudication  of  the  debtor  as  a 
bankrupt  within  four  months  thereafter,  and 
the  creditor^  lien  falls  with  it,  and  he  has  no 
rights  in  the  fund  superior  to  those  of  other 
cmitors.  In  re  Lesser,  (S.  D.  N.  Y.  1900) 
100  Fed.  433,  3  Am.  Bankr.  Rep.  815. 

Judgment  acquired  after  adjudication.-^ 
Property  of  a  bankrupt,  the  title  to  which  has 
vested  in  his  trustee  under  section  70,  is  not 
subject  to  seizure  on  execution  against  the 
bankrupt  issued  on  a  judgment  recovered 
after  the  adjudication.  In  re  Franklin  Lum- 
ber Co.,  (D.  C.  N.  J.  1906)  147  Fed,  852,  17 


Am.  Bankr.  Rep.  443.    And  see  e«pra,  p.  799, 
//.  Time  of  Acquiring  Lien, 

Judgment  acquired  prior  to  four  months 
period.  —  Where  a  mortgage  lien  was  ob- 
tained long  prior  to  a  peric^  of  four  months 
next  preceding  the  date  of  filing  of  the  peti- 
tion in  bankruptcy,  although  suit  was  com- 
menced and  a  decree  of  foreclosure  rendered 
within  that  period,  it  was  held  that  neither 
the  mortgage  lien  nor  the  judgment  lien  was 
denounced  by  any  provision  of  the  bankruptcy 
statute.     In  re  Rohrer,    (C.  C.  A.  6th  Cir. 

1910)  24   Am.    Bankr.    Rep.    52.      And    see 
supra,  p.  799,  //.  Time  of  Acquiring  Lien. 

So,  also,  it  has  been  held  that  where  a 
judgment,  recovered  against  a  bankrupt  and 
claimed  to  be  a  lien  on  his  remainder  interest 
in  certain  real  estate,  was  entered  more  than 
four  months  before  the  filing  of  the  bank- 
ruptcy petition,  it  was  not  affected  by  section 
67/,  though  the  bankruptcy  court  had  juris- 
diction to  control  the  disposition  of  the  prop- 
erty subject  to  the  lien  in  the  interest  of  the 
entire  estate.     In  re  Arden,    (E.  D.  N.   Y. 

1911)  188  Fed.  475. 

IV.  Attachment  and  Gabnishhxnt  Lbens. 

Attachment  and  garnishment  liens.  — 
Whether  or  not  an  attachment  or  gamish-^ 
ment  proceeding  has  resulted  in  a  lien  is  a 
question  to  be  determined  from  the  state 
statutes  and  decisions.  The  bankruptcy  law 
reaches  only  the  lien,  not  the  preliminary 
steps;  and  whenever  it  appears  that  the  pro- 
ceeding has  become  a  Hen,  and  such  lien  has 
been  (Stained  within  the  four  months  imme- 
diately preceding  the  filing  of  the  petition  in 
bankruptcy,  the  provisions  of  section  67/  are 
applicable,  and  the  lien  becomes  void,  unless 
preserved  bv  the  court  for  the  benefit  of  the 
estate.  Metcalf  v.  Barker,  (1902)  187  U.  S. 
165,  23  S.  Ct.  67,  47  U.  S.  (L.  ed.)  122;  Balti- 
more First  Nat.  Bank  r.  Staake,  (1906)  202 
U.  S.  141,  26  S.  a.  580,  50  U.  S.  (L.  ed.) 
967,  15  Am.  Bankr.  Rep.  639;  In  re  Higgins, 
(D.  C.  Ky.  1899)  97  Fed.  775,  3  Am.  Bankr. 
Rep.  364;  In  re  Kemp,  (D.  C.  Colo.  1900)  101 
Fed.  689,  4  Am.  Bankr.  Rep.  242;  In  re 
Haupisch  Creamery  Co.,  (D.  C.  Ore.  1901) 
107  Fed.  93,  5  Am.  Bankr.  Rep.  790;  In  re 
McCartney,  (E.  D.  Wis.  1901)  109  Fed.  621, 
6  Am.  Bankr.  Rep.  366;  In  re  Snell,  (N.  D. 
Cal.  1903)  125  Fed.  154,  11  Am.  Bankr.  Rep. 
35;  Klipstein  r.  Allen-Miles  Co.,  (5th  Cir. 
1905)  136  Fed.  385,  69  C.  C.  A.  229;  CHiicago 
State  Bank  r.  Cox,  (C.  C.  A.  7th  Cir.  1906) 
143  Fed.  91,  16  Am.  Bankr.  Rep.  32;  In  re 
PoUmann,  (S.  D.  N.  Y.  1907)  156  Fed.  221, 
19  Am.  Bankr.  Rep.  474;  In  re  Walsh,  (N.  D. 
la.  1908)  159  Fed.  560,  20  Am.  Bankr.  Rep. 
472;  In  re  U.  S.  Graphite  O.,  (E.  D.  Pa. 
1008)  161  Fed.  683,  20  Am.  Bankr.  Rep.  573; 
In  re  Maher,  (N.  D.  Ga.  1909)  169  Fed.  997; 
In  re  Driggs,  (S.  D.  N.  Y.  1909)  171  Fed. 
897,  22  Am.  Bankr.  Rep.  621;  Goodnough 
Mercantile,  etc.,  Co.  r.  Galloway,  (D.  C.  Ore. 
1909)  171  Fed.  940,  22  Am.  Bankr.  Rep.  803; 
Staunton  v.  Wooden,  (C.  C.  A.  9th  Cir.  1910) 
179  Fed.  61 ;  In  re  Crafts-Riordon  Shoe  Co., 
(D.  C.  Mass.  1910)  185  Fed.  931;  Peek  Lum- 
ber Co,  V,  Mitchell,  (Pa,  1809)  I  Am.  S»n)(r. 
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R«p.  701;  Jones  r.  Stevens,  (1001)  5  Am. 
Bankr.  Rep.  571,  04  Me.  682,  48  Ail.  170; 
Hardt  r.  Schuylkill  Plush,  etc.,  Co.,  (N.  Y. 
1002)  8  Am.  Bankr.  Rep.  481 ;  Wood  v.  Carr, 
(Ky.  1003)  10  Am.  Bankr.  Rep.  677;  Sharp 
r.  Woolslare,  (1004)  12  Am.  Bankr.  Rep.  306, 
25  Pa.  Super.  Ct.  251;  Jewett  r.  Huffman, 

(1005)  13  Am.  Bankr.  Rep.  738,  14  N.  D.  110, 
103  N.  W.  408;  King  r.  Will  J.  Bk)ck  Amuse- 
ment  Co.,  (1008)  20  Am.  Bankr.  Rep.  784, 
126  App.  Div.  48,  111  N.  Y.  S.  102;  Crook- 
Homer  Co.  r.  Oilpin,  (Md.  1010)  23  Am. 
Bankr.  Rep.  350;  Hobbs  r.  Thompson,  (1000) 
160  Ala.  360,  40  So.  787,  18  Ann.  Cas.  381 ; 
National  Surety  Co.  r.  Medlock,  (1007)  2 
Ga.  App.  672,  58  S.  £.  1135;  Albany,  etc.,  R. 
Co.  0.  Dunlap  Hardware  Co.,  (1010)  8  Ga. 
App.  171,  68  8.  E.  871;  Lamorelle  v.  Nass, 

(1006)  30  Pa.  Super.  Ct.  100;  Fairlamb  r. 
Bmedley  Constr.  Co.,  (1008)  36  Pa.  Super. 
Ct.  17. 

Thus  it  has  been  held  that  an  adjudication 
in  bankruptcy,  whether  in  voluntary  or  in- 
voluntary proceedings,  renders  void  a  judg- 
ment against  a  gamisliee  rendered  in  an 
action  brought  against  the  bankrupt  within 
four  months  prior  to  the  filing  of  the  petition, 
and  when  he  was  insolvent,  and  discharges 
the  garnishee  from  liability  thereon ;  and  such 
judgment  must  thereafter  be  treated  as  a 
nulUty  whenever  drawn  in  question,  whether 
directly  or  collaterally.  In  re  Reals,  (D.  C. 
Ind.  1002)  116  Fed.  530,  8  Am.  Bankr.  Rep. 
630;  Cavanaugh  r.  Fenley,  (1005)  04  Minn. 
607,  103  N.  W.  711,  110  Am.  St.  Rep.  382. 

AitachmenU  9ued  ouf  in  either  state  or 
federal  courts  are  covered  by  section  67/. 
Wood  V.  Carr,  (Ky.  1003)  10  Am.  Bankr. 
Rep.  577. 

The  bond  upon  which  the  attachment  issued 
falls  with  it.  Crook-Homer  Ck).  v,  Gilpin, 
(Md.  1010)  23  Am.  Bankr.  Rep.  350. 

But  where  a  warrant  of  attachment,  issued 
within  four  months  of  the  filing  of  a  petition 
in  bankruptcy  of  the  defendant,  was  dis- 
charged by  an  undertaking  for  which  the 
surety  took  no  security,  it  will  not  be  vacated 
after  the  adjudication  in  bankruptcy  so  as  to 
discharge  the  surety.  King  r.  Will  J.  Block 
Amusement  Co.,  (1008)  20  Am.  Bankr.  Rep. 
784,  126  App.  Div.  48,  HI  N.  Y.  S.  102. 

Attachment  writ  not  vacated,  —  But,  while 
section  67/  discharges  the  lien  of  an  attach- 
ment, it  does  not  vacate  the  writ.  King  v. 
Will  J.  Block  Amusement  Co.,  (1008)  20 
Am.  Bankr.  Rep.  784,  126  App.  Div.  48,  111 
N.  Y.  S.  102. 

Section  67/  makes  two  distinct  provisioas 
for  the  disposition  of  the  property  of  an  in- 
solvent attached  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcv 
against  him.  First,  such  attachments  shall 
be  declared  null  and  void,  and  the  property 
afi'ected  shall  be  deemed  released,  and  shall 
pass  to  the  trustee  of  the  estate  of  the  bank- 
rupt; or,  second,  the  court  may  order  that 
the  right  acquired  by  the  attachment  shall 
be  preser^'ecl  for  the  benefit  of  the  estate.  In 
the  first  case  the  whole  property  passes  free 
from  the  attachment.  In  the  second,  so  much 
of  the  value  of  the  property  attached  as  is 
repr«49(%t«4  ^J  the  fitt«ci^in^Qt9  pfti9Q%  to  the 
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trustee  for  the  benefit  of  the  entire  body  of 
creditors,  that  is,  "for  the  boaefit  of  the 
estate"  —  in  other  words,  the  statute  recog- 
nizes the  lien  of  the  attachment,  but  dis- 
tributes the  lien  among  the  whole  body  of 
creditors.  The  first  provision  contemplates 
the  attachment  of  propertv  to  which  the  bank- 
rupt has  the  complete  Mtfal  and  equitable 
title,  which,  as  soon  as  Sue  attachment  is 
dissolved,  passes  at  once  to  the  bankrupt's 
trustee  as  part  of  his  estate.  The  second 
provision  evidently  does  not  apply  to  this,  as 
there  is  no  object  in  preserving  the  lien  of  the 
attachment  for  the  benefit  of  the  estate,  since 
under  the  first  clause  the  entire  value  of  the 

J»ropcrty  attached  passes  to  the  trustee  free 
rom  the  attachment.  The  second  clause  eon- 
templates  property  in  which  the  bankrupt  has 
an  interest  which  has  been  secured  to  attach- 
ing creditors  by  the  levy  of  the  writ,  but 
which  might  have  passed  to  another  person, 
as,  for  instance,  a  purchaser  under  an  unre- 
corded deed,  but  for  the  fact  that  the  attach- 
ing creditors  had  acquired  a  prior  lien  there- 
on. In  such  case  the  statute  recognises  the 
validity  of  the  lien,  but  preserves  it  for  the 
benefit  of  the  entire  body  of  creditors,  by 
reason  of  the  fact  that  the  attachment  wsls 
dissolved  as  a  preferential  lien  in  favor  of 
the  attaching  creditors,  by  the  institution 
of  proceedings  in  bankruptcy.  Baltimore 
First  Nat.  Bank  v.  Staake,  (1006)  202  U.  S. 
141,  26  8.  Ct.  680,  60  U.  S.  (L.  ed.)  067,  15 
Am,  Bankr.'  Rep.  630.  See  also  Goodnougfa 
Mercantile,  etc.,  Co.  v,  Galloway,  (D.  C.  Ore. 
1000)  171  Fed.  040,  22  Am.  Bankr.  Rep.  803. 

DiasolntioA  of  attachmsnt  not  impairmcBt 
of  cotttractiial  obUgatioii.  —  The  dissolution 
of  an  attachment  lien  under  section  67f  is 
not  in  any  sense  an  impairment  or  divestiture 
of  contractual  rights.  Wood  v.  Carr,  (Ky. 
1003)   10  Am.  Bankr.  ^ep.  977. 

Inttiferenoe  with  attached  property  in  pos- 
settioB  of  banlmiptcy  court.  —  Where  a 
sheriff,  after  having  attached  property  of  a 
bankrupt,  was  informed  of  the  adjudication 
and  requested  by  the  referee  to  hold  the 
property  for  the  referee  until  a  trustee  could 
be  appointed,  the  attachment  having  been  dis- 
solved by  the  adjudication,  it  was  held  that 
the  sheriff  was  in  possession  as  custodian  of 
the  bankruptcy  court,  so  that  a  seizure  from 
the  sheriff  on  writs  of  replevin  constituted  a 
direct  interference  with  the  court's  custody  of 
the  property.  In  re  Walsh,  (N.  D.  la.  1908) 
150  Fed.  560,  20  Am.  Bankr.  Rep.  472. 

Enjoining  proceedingii  on  attachmcDt.  — 
Where  the  act  of  bankruptcy  alleged  in  an 
involuntary  petition,  on  which  an  adjudica- 
tion is  made,  is  that  the  debtor  suffered  cer- 
tain creditors  to  obtain  a  preference  through 
the  levy  of  attachments  on  his  goods,  and 
failed  to  discharge  such  levy  before  sale,  the 
court  of  bankruptcy  has  jurisdiction  upon 
a  rule  to  show  cause,  entered  in  the  bank- 
ruptcy proceedings,  to  enjoin  the  attaching 
creditors  from  the  further  prosecution  of 
their  attachment  suits.  Bear  r.  Chase,  (C.  C. 
A.  4th  Clr.  1900)  99  Fed.  920,  3  Am.  Bankr. 
Rep.  740. 

rroascvtioB  of  attadnnsiit  ptoctMug  as 
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properly  permit  an  attaohment  creditort  where 
the  bankrupt  had  given  a  bond,  to  prosecute 
his  action  to  judgment  against  the  bankrupt 
for  the  purpose  of  perfecting  his  right  of 
action  against  the  suretv,  where  the  estate 
'is  protected  from  loss.  In  re  Maaget,  (S.  D. 
N.  Y.  1900)  173  Fed.  232,  23  Am.  Bankr. 
Rep.  14. 

Lien  obtained  prior  to  font  montha  period. 
—  Where  a  lien  is  obtained  at  the  time  the 
attachment  is  made,  it  is  not  avoided  by  the 
provisions  of  section  67/  if  the  attachment 
is  made  more  than  four  months  before  bank- 
ruptcy, though  the  judgment  or  decree  in  en> 
forcement  of  the  Hen  is  not  obtained  until 
within  the  four  months  period  referred  to. 
In  re  Crafts-Riordon  Shoe  Co.,  (D.  C.  Mass. 
1910)  185  Fed.  931,  following  In  re  Blair, 
(D.  C.  Mass.  1901)   108  Fed.  629. 

So,  also,  where  a  foreign  attachment  was 
levied  on  the  property  of  a  bankrupt  more 
than  four  months  prior  to  the  oonunenoement 
of  the  bankruptcy  proeeedinffs,  it  was  held 
that  the  lien  of  a  fl.  fa.,  on  a  judgment  subse- 
quently obtained,  related  back  to  the  date 
of  the  attachment  and  was  not  divested  by 
the  Bankruptcy  Act.  In  re  U.  S.  Graphite 
Co.,  (E.  D.  Pa.  1908)  161  Fed.  683,  20  Am. 
Bankr.  Rep.  573.  And  see  supra,  p.  799,  //. 
Time  of  Acquiring  Lien, 

Fnnd  Jba  custody  of  state  court  —  Irrespec- 
tive of  whether  the  Hen  upon  the  funds  im- 
pounded by  the  service  of  the  summons  of 
garnishment  attaches  before  final  judgment 
or  not,  the  service  of  the  summons  of  garnish- 
ment so  far  places  the  funds  found  in  the 
hands  of  the  garnishee  (especially  when  the 
money  is  paid  into  court,  or  in  lieu  thereof  a 
dissolving  bond  given)  into  the  custody  and 
control  of  the  court  administering  the  case 
that  it  will  be  entitled  to  hold  and  subject  the 
fund,  despite  the  subsequent  bankruptcy  of 
the  defendant,  if  the  petition  in  bauKruptcy 
be  filed  more  than  four  months  after  such 
custody  is  obtained.  National  Surety  Co.  v. 
Medlock,  (6a.  1907)  19  Am.  Bankr.  Rep. 
654. 

AttaclunaBt  of  exempt  property.  —  As  to 
the  attachment  of  exempt  property,  see  infra, 
this  page,  V,  LienB  on  Exempt  Property, 

v.  Liens  on  Exempt  Pbopebtt. 

A  lien  acquired  on  exempt  pro^rty,  it  has 
been  quite  generally  held,  is  not  annulled  by 
section  67/.  Powers  Dry  Goods  Co.  v.  Nelson, 
(N.  D.  1901)  7  Am.  Bankr.  Rep.  506;  Jewett 
r.  Huffman,  (1905)  13  Am.  Bankr.  Rep.  738, 
14  N.  D.  110,  103  N.  W.  408.  See  also  In  re 
Driggs,  (S.  D.  N.  Y.  1909)  171  Fed.  897;  Mc- 
Kenney  r.  Cheney,  (1903)  11  Am.  Bankr. 
Rep.  64,  118  6a.  387,  45  S.  E.  433;  Sharp  V. 
Woolslare,  (1904)  12  Am.  Bankr.  Rep.  396, 
25  Pa.  Super.  Ct.  251. 

Thus  it  has  been  said  that  the  lien  of  an 
attachment  on  the  personal  property  of  a 
bankrupt  is  not  destroyed  by  a  mere  discharge 
of  the  debt  secured  by  the  lien,  through  a 
discharge  in  bankruptcy ;  and  unless  such  Hen 
is  one  which  is  itself  declared  void  by  said 
act  it  may  be  enforoed,  through  a  modified 
tQtm  of  jiM(m«nt«  M  i^tinst  tht  property  on 


which  the  lien  exists.  Powers  Dry  Goods  Co. 
V.  Nelson,  (1901)  7  Am.  Bankr.  Rep.  506,  10 
N.  D.  580,  88  N.  W.  703. 

But  it  has  also  been  held  that  section  67/ 
is  applicable  to  liens  acquired  through  legal 
proceedings  against  the  bankrupt  wi^in  four 
months  prior  to  the  filing  of  the  bankruptcy 
petition  without  reference  to  whether  the  lien 
was  acquired  on  exempt  or  nonexempt  prop- 
erty; so  that  an  attachment  on  property  of 
the  bankrupt,  subsequently  exempted  to  him 
as  a  homestead,  is  dissolved  by  bankruptcy 
proceedings,  although  the  property  did  not 
pass  to  the  trustee.  In  re  Forbes,  (C.  C.  A. 
9th  Cir.  1911)  186  Fed.  79,  foUowing  In  re 
Tune,  (N.D.Ala.  1902)  115 Fed. 906,  and  dis^ 
tingui^Mng  Lockwood  v.  Exchange  Bank, 
(1903)  190  U.  S.  294,  23  S.  a.  761,  47  U.  S. 
(L.  ed.)  1061.  See  also  In  re  Bolinger,  (W. 
D.  Pa.  1901 )  108  Fed.  374,  6  Am.  Bankr.  Rep. 
171. 

VI.  Entobgement  or  Pbb-existino  Lienb. 

Enforcament  of  pre-existiBg  lisn.  — There 
is  a  clear  distinction  between  the  bald  creation 
of  a  Hen  within  the  four  months  and  the  en- 
forcement of  one  previously  acquired.  Thomp- 
son V.  Fairbanks,  (1905)  196  U.  S.  516,  25  S. 
a.  306,  49  U.  S.  (L.  ed.)  577,  13  Am.  Bankr. 
Rep.  437;  Woods  r.  Klein,  (1909)  22  Am. 
Bankr.  Rep.  722,  223  Pa.  St.  257,  72  Atl.  523. 

And  where  a  valid  lien  was  in  existence 
more  than  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  the  lawful  enforce- 
ment of  such  lien  is  not  prohibited  by  the 
statute.  Metoalf  v.  Barker,  (1902)  187  U.  S. 
165,  23  S.  Ct.  67,  47  U.  S.  (L.  ed.)  122,  9 
Am.  Bankr.  Rep.  36;  In  re  McBLane,  (E.  D. 
N.  T.  1907)  158  Fed.  647,  18  Am.  Bankr. 
Rep.  594;  HHlyer  v.  Le  Roy,  (1904)  12  Am. 
Bankr.  Rep.  733,  179  N.  Y.  369,  72  N.  E.  237. 
See  also  Mencke  v.  Rosenberg,  (1902)  9  Am. 
Bankr.  Rep.  323,  202  Pa.  St.  131,  51  Atl.  767 ; 
Fairlamb  v,  Smedley  Constr.  0>.,  (1908)  22 
Am.  Bankr.  Rep.  824,  86  Pa.  Super.  Ct.  17. 

Thus  it  has  been  held  that  it  is  the  Hen 
created  by  a  levy,  or  a  judgment,  or  an  at- 
tachment, or  otherwise,  that  is  invalidated; 
and  where  the  lien  is  obtained  more  than  four 
months  prior  to  the  filing  of  the  petition,  it 
is  not  only  not  to  be  deemed  to  be  null  and 
void  on  adjudication,  but  its  validity  is  recog- 
nized. When  it  is  obtained  within  four 
months  the  property  is  discharged  therefrom, 
but  not  otherwise.  A  judgment  or  decree  in 
enforcement  of  an  otherwise  valid  pre-existing 
Hen  is  not  the  judfrment  denounced  by  the 
statute,  which  is  plainly  confined  to  judg- 
ments creating  liens.  Metcalf  f.  Barker, 
(1902)  187  U.  S.  165,  23  S.  Ct.  67,  47  U.  S. 
(L.  ed.)  122,  9  Am.  Bankr.  Rep.  36. 

Lien  cvsatsd  by  onforcement.  —  But  where 
the  enforcement  of  a  pre-existing  lien  is,  in 
itself,  the  creation  of  a  new  lien,  such  new 
lien  is  rendered  void  under  the  provisions  of 
section  67/  of  the  Bankruptcy  Act.  Thus, 
under  a  Pennsylvania  statute  it  has  been  held 
that  a  judgment  lien  entered  of  record  in  the 
County  Court  does  not  create  a  lien  on  the 
goods  or  chattels,  or  on  the  rights  and  credits, 
of  tha  dabtor  in  lu^h  9^mtji  q?  cu^  his  rsa^ 
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estate  in  a  neighborinff  county.  To  aeeure  a 
Hen  upon  these,  the  plaintiff  must  resort  to 
the  legal  process  the  law  has  pUused  at  his 
command ;  that  is,  to  his  writs  of  fl.  fa.,  at- 
tachment execution,  or  testatum  fi.  ifa.  But 
all  of  these  liens  are  "  obtained  through  legal 
proceedinfffi,''  and  if  so  obtained  within  fou^ 
months  oi  the  filing  of  a  petition  in  bank- 
ruptcy they  will  be  stricken  down  by  the 
paramount  law.  Mencke  t?.  Rosenberg,  ( 1002) 
0  Am.  Bankr.  Hep.  323,  202  Pa.  St  131,  51 
Atl.  767;  Fairlamb  r.  Smedley  Gonstr.  Co., 
( 1008)  22  Am.  Bankr.  Rep.  824,  36  Pa.  Super. 
Ct.  17.  See  also  Clarke  v,  Larremore,  (1903) 
188  U.  S.  486,  23  S.  Ct  363,  47  U.  S.  (L.  ed.) 
555»  0  Am.  Bankr.  Rep.  476. 

Eoforoemcnt  enjoined.  —  A  court  of  bank- 
ruptcy has  jurisdiction  over  a  Judgment  cred- 
itor of  the  bankrupt,  for  the  purpose  of  en- 
joining him  from  proceeding  in  a  state  court 
for  the  enforcement  of  his  judgment  against 
property  of  the  debtor,  where  the  judgment 
was  rendered  null  or  inoperative  by  the  ad- 
judication of  the  debtor  as  a  bankrupt  within 
four  months  after  its  rendition,  because  all 
creditors  are  parties  to  the  proceedings  in 
bankruptcy,  and  because  the  court  has  power 
to  restrain  any  person  from  illegally  possess- 
ing himself  of  assets  of  the  estate.  In  re 
Lesser,  (S.  D.  N.  Y.  1900)  100  Fed.  433,  3 
Am.  Bankr.  Rep.  815. 

In  In  re  Oxfey,  (  J^,  D.  Wash.  1010)  182 
Fed.  1019,  it  was  held  that,  in  order  to  give 
effect  to  section  67/,  a  court  of  bankruptcy 
has  full  jurisdiction  over  property  held  under 
liens  obtained  through  legal  proceedings,  and 
may  enjoin  a  sale  thereon.  And  see  the  anno- 
tation under  section  11a,  eupra,  p.  531. 

Proceeds  of  execution  sale  in  sheriff's  hands. 
—  The  proceeds  of  an  execution  sale  remain- 
ing in  the  sheriff's  hands  at  the  time  of  the 
adjudication  do  not  belong  to  the  judgment 
creditor,  but  to  the  estate  of  the  bankrupt, 
and  the  court  of  bankruptcy  has  power  and 
jurisdiction  to  order  the  sheriff  to  pay  over 
such  proceeds  to  the  trustee  when  appointed. 
Clarke  v,  Larremore,  (1903)  188  U.  S.  486, 
23  S.  Ct.  363,  47  U.  S.  (L.  ed.)  455,  9  Am. 
Bankr.  Rep.  476;  In  re  Kenney,  (C.  C.  A.  2d 
Cir.  1900)  105  Fed.  897,  5  Am.  Bankr.  Rep. 
355,  affirming  (S.  D.  N.  Y.  1899)  97  Fed. 
554,  3  Am.  Bankr.  Rep.  353,  95  Fed.  427,  2 
Am.  Bankr.  Rep.  494.  And  see  to  the  same 
effect.  In  re  Franks,   (S.  B.  Ala.  1899)    95 


Fed.  635,  2  Am.  Bankr.  B«p.  635;  Sehmiknrtta 
r.  Bernstein,  (R«  I.  1901)  5  Am.  Bankr.  Rep. 
265;  /n  re  Kenney,  (C.  C.  A.  2d  Cir.  1000) 
5  Am.  Bankr.  Rep.  355;  Jones  r.  Stevens, 
(Me.  1901)  5  Am.  Bankr.  Rep.  571. 

The  trustee  in  bankruptcy  is  entitled  to 
the  entire  proceeds  of  an  execution  sale  re- 
maining in  the  sheriff's  hands,  less  costs  of 
sale,  after  the  allowance  of  the  exemption 
when  it  is  claimed  from  such  proceeds.  In  re 
Duguid,  (E.  D.  K.  C.  1900)  100  Fed.  274,  3 
Am.  Bankr.  Rep.  794. 

Proceeds  released  from  claim  of  execution 
creditor.  —  The  proceeds  in  the  hands  of  a 
sheriff,  realised  from  a  sale  under  an  execu- 
tion, are  released  from  the  claim  of  the  execu- 
tion creditor  by  the  filing  of  a  petition  in 
bankruptcv  against  the  debtor  within  four 
months  after  the  judgment  is  rendered,  by 
virtue  of  the  provisions  of  section  67/.  Clarke 
r.  Larremore,  (1903)  188  U.  S.  486,  23  S.  Ct 
363,  47  U.  S.  (L.  ed.)  555,  9  Am.  Bankr. 
Rep.  476. 

bistrihutioH  of  proceeds  enjoined,  —  The 
right  of  the  bankruptcy  court  to  restrain  a 
sheriff  from  paying  money  collected  on  an 
execution,  issued  against  the  property  of  tiie 
bankrupt,  and  invalidated  by  the  bankruptcy 
proceedings,  to  a  judgment  creditor,  and  to 
require  the  sheriff  to  pay  such  proceeds  to  a 
trustee  of  the  bankrupt  estate,  while  those 
proceeds  still  remain  in  his  custody,  is  now 
firmly  established.  In  re  Knickerbocker,  (W. 
D.  N.  Y.  1903)  121  Fed.  1004,  10  Am.  Bankr. 
Rep.  381. 

rroceeds  paid  over  to  execntion  creditor.— 
Where  an  execution  was  issued  against  an  in- 
solvent debtor  within  four  months  prior  to 
his  bankruptcy,  and  a  levy  and  sale  made, 
and  the  proceeds  paid  over  to  the  judgment 
creditor  before  the  filing  of  the  petition,  the 
case  does  not  fall  within  section  67/,  and  a 
referee  in  such  case  is  without  power  sum- 
marily to  direct  a  repayment  of  the  money; 
the  remedy  of  the  trustee,  if  any,  being  by  a 
plenary  action  to  recover  the  amount  as  a 
preference  under  section  60b.  In  re  Resnek, 
(E.  D.  Pa.  1909)  167  Fed.  574,  21  Am.  Bankr. 
Rep.  740.  And  see  to  the  same  effect.  In  re 
Bailey,  (D.  C.  Ore.  1906)  144  Fed.  214,  16 
Am.  Bankr.  Rep.  289;  Levor  v,  Seiter,  (1902)- 
60  App.  Div.  33,  74  N.  Y.  S.  409,  8  Am.  Bankr. 
Rep.  459,  reverting  (1901)  5  Am.  Bankr.  Rep. 
576. 


l^Court  may  order  conveycmce,']  And  the  court  may  order  such  conveyance 
as  shall  be  necessary  to  carry  the  purposes  of  this  section  into  effect:  [{1898) 
SO  Siai.  L.  666.] 

630;  In  re  Kenney,  (C.  C,  A.  2d  Cir.  1000) 
105  Fed.  807,  5  Am.  Bankr.  Rep.  S55;  In  re 
Moore,  (D.  C.  Vt.  1001)  107  Fed.  234,  6  Am. 
Bankr.  Rep.  175;  In  re  New  York  Economical 
Printing?  Co..  (2d  Cir.  1001)  110  Fed.  518,  40 
C.  C.  A.  133.  6  Am.  Bankr.  Rep.  615;  In  rt 
Hinsdale.  (D.  C.  Vt.  1001)  111  Fed.  502,  7 
Am.  Bankr.  Hep.  85 :  In  re  5^ntenne,  etc,  Co., 
(E.  D.  N.  Y.  1003)  120  Fed.  436,  0  Am. 
Bankr.  Rep.  648 ;  In  re  Union  Trust  Co..  (C. 
C.  A.  lilt  Cir.  1003)  122  Fed.  037;  In  r^ 
Baird,   (W.  D.  Vs.  1W4)    12$  Fsd.  845,  IJ 


Preservation  of  liens.  — Under  the  express 
terms  of  eection  67/,  a  lien  affected  therebr 
may  be  preserved  by  the  court  for  the  benefit 
of  the  estate.  Pittsburgh  First  Nat.  Bank  r. 
Guarantee  Title,  etc.,  Co.,  (C.  C.  A.  3d  Cir. 
1010)  178  Fed.  187.  And  see  to  the  same 
effect  the  following  earlier  cases:  Thompson 
V.  Fairbanks.  (1005)  106  U.  S.  516,  25  S.  Ct 
306,  40  U.  8.  (L.  ed.)  577,  13  Am.  Bankr. 
Rep.  446;  Baltimore  First  Nat.  Bank  v. 
Staake,  (1006)  202  U.  S.  141.  26  S.  Ct.  580, 
50  U.  a   (L.  ed.)  987,  I?  Am.  Bankr/ Rep. 
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Am.  Baukr.  Rep.  438;  tn  re  Merrow,  (D.  C. 
Mass.  1904)  131  Fed.  993,  12  Am.  Bankr. 
Rep.  616;  Virginia  Iron,  etc..  Go.  v.  Staake, 
(C.  C.  A.  4th  Cir.  1904)  133  Fed.  717,  13 
Am.  Bankr.  Rep.  281;  /n  re  Leaser,  (S.  D.  N. 
Y.  1901)  6  Am.  Bankr.  Rep.  326;  In  re  How- 
land,  (N.  D.  N.  Y.  1901)  6  Am.  Bankr.  Rep. 
495;  Patten  r.  Carley,  (N.  Y.  1902)  8  Am. 
Bankr.  Rep.  482;  In  re  Jackson,  (E.  D.  Pa. 
1902)  8  Am.  Bankr.  Rep.  594;  New  York  City 
Ninth  Nat.  Bank  f?.  Moses,  (N.  Y.  1903)  11 
Am.  Bankr.  Rep.  772;  Matter  of  Ah  Mi,  (D. 
C.  Hawaii  1907)  18  Am.  Bankr.  Rep.  138. 

Order  of  court  neeoMary.  —  The  trustee  in 
bankruptcy  is  not,  by  section  67/,  subrogated 
by  mere  operation  of  law  to  the  rishts  of  a 
levying  creditor.  But  he  must  obtain  an 
order  of  court  presenrinff  the  rights  of  the 
levying  creditor  for  the  benefit  of  the  banJk- 


rupt's  estate.  Pittsburgh  First  Nat  Bank 
17.  Guarantee  Title,  etc.,  Co.,  (C.  C.  A.  3d 
Cir.  1910)  178  Fed.  187.  See  also  Miller  v. 
New  Orleans  Acid,  etc.,  Co.,  (1909)  211  U.  S. 
496,  29  S.  Ct.  176,  53  U.  S.  (L.  ed.)  300,  21 
Am.  Bankr.  Rep.  416,  affirming  (1906)  117 
La.  821,  42  So.  329. 

Court  may  order  surrender  of  property 
affected.  —  Where  the  bankrupt's  property 
has  been  seized  by  an  abuse  of  process,  as 
where  the  taking  was  after  the  filing  of  the 
petition  in  bankruptcy,  on  a  writ  of  replevin 
which  did  not  describe  the  property,  but 
other  and  different  property,  it  was  held  that 
the  court  has  power  to  order  its  surrender  by 
the  person  in  possession  to  the  trustee  or  re- 
ceiver in  bankruptcy.  In  re  Weinger,  (S.  D. 
1^.  Y.  1903)  126  Fed.  875,  11  Am.  Bankr. 
Rep.  424. 


[^Bona  fide  purchasers,']  Provided,  That  nothing  herein  contained  shall  have 
the  effect  to  destroy  or  impair  the  title  obtained  by  such  levy,  judgment,  attach- 
ment, or  other  lien,  of  a  bona  fide  purchaser  for  value  v^ho  shall  have  acquired 
the  same  without  notice  or  reasonable  cause  for  inquiry.  \^(1898)  SO  Stai.  L. 
666.] 

ings,  and  are  not  applicable  to  a  case  in  which 
such  a  lien  has  become  merged  into  a  title  by 
the  consummation  of  an  execution  sale.  In 
such  case  the  property  does  not  belong  to  the 
bankrupt,  .and  could  not  have  been  levied 
upon  under  an  execution  against  him  at  the 
time  of  the  initiation  of  the  bankruptcy  pro- 
ceedings. Nelson  v.  Svea  Pub.  Co.,  (W.  D. 
Wash.  1910)  178  Fed.  136. 

The  burden  of  moving  the  bona  fides  of  a 
sale  of  the  bankrupt's  property  within  the 
four  months  period  rests  on  the  purchaser. 
Mencke  v.  Rosenberg,  (1902)  9  Am.  Bankr. 
Rep.  323,  202  Pa.  St.  131,  61  Atl.  767. 

Bui  in  a  suit  against  a  sheriff j  for  the  seiz- 
ure and  sale  of  property  on  an  attachment 
proceeding  within  the  four  months  period,  the 
provision  for  the  protection  of  bona  fide  pur- 
chasers is  not  applicable.  Jones  r.  Stevens, 
(Me.  1901)  6  Am.  Bankr.  Rep.  571. 


Bona  flde  purchaaen  protected.  —  Section 
67/  expressly  provides  for  the  protection  of 
bona  fide  purchasers  for  value.  Clarke  v, 
Larremore,  (1903)  188  U.  S.  486,  23  S.  Ct. 
363,  47  U.  S.  (L.  ed.)  556,  9  Am.  Bankr.  Rep. 
478;  In  re  Kenney,  (S.  D.  X.  Y.  1899)  95 
Fed.  427,  2  Am.  Bankr.  Rep.  494;  In  re 
Franks,  (S.  D.  Ala.  1899)  95  Fed.  635,  2  Am. 
Bankr.  Rep.  634;  In  re  Breslauer,  (N.  B.  N. 
Y.  1903)  121  Fed.  910,  10  Am.  Bankr.  Hep. 
33;  Nelson  v.  Svea  Pub.  (>>.,  (W.  D.  Wash. 
1910)  178  Fed.  136;  In  re.Kenney,  (S.  D. 
N.  Y.  1899)  2  Am.  Bankr.  Rep.  494,  affirmed 
(C.  C.  A.  2d  Cir.  1900)  105  Fed.  897,  5  Am. 
Bankr.  Rep.  355;  Jones  v,  Stevens,  (1901)  5 
Am.  Bankr.  Rep.  571,  94  Me.  582,  48  Atl.  170. 
And  see  also  the  cases  cited  to  the  same  effect 
under  section  67e,  supra,  p.  792,  and  section 
70a  and  a  (5),  infra,  pp.  811,  823. 

Subdivisions  e  and  /  of  section  67  refer 
only  to  existing  liens  created  by  legal  proceed- 


Src.  68.  Set-Offs  and  Counterolaimb.  —  a  IMutiuU  debts  and  credits^] 
In  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate  of  a  bankrupt 
and  a  creditor  the  account  shall  be  stated  and  one  debt  shall  be  set  off  against 
the  other,  and  the  balance  only  shall  be  allowed  or  paid.  [(1898)  SO  Stat,  L. 
666.] 


The  word  "debt,**  as  used  in  section  68ii, 
includes  any  debt  provable  in  bankruptcy. 
Germania  Sav.  Bank,  etc,  Co.  v.  Loeb,  (C.  G. 
A.  6th  Cir.  1911)  188  Fed.  285. 

Any  debt»  liquidated  or  unliquidated^  ow- 
ing to  the  bankrupt  from  a  creditor  of  his, 
whether  for  damages  or  on  contract,  express 
or  implied,  which  passes  to  the  trustee,  may 
be  used  by  him  to  reduce  th^  claim  of  such 
creditor  when  presented,  or  to  extinguish  it 
altogether.  In  re  Harper,  (N.  D.  N.  Y.  1910) 
175  Fed.  412,  23  Am.  Bankr.  Rep.  918. 

Thus  it  has  been  held  that  the  word 
"debts,"  in  section  68tt,  should  be  con 'trued 
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to  include  a  right  of  action  against  the  cred- 
itor for  injury  to  the  bankrupt's  property, 
which  passed  to  the  trustee  under  section  70a 
(6),  although  unliquidated.  In  re  Harper, 
(N.  D.  N.  Y.  1910)  175  Fed.  412,  23  Am. 
Bankr.  Rep.  918. 

So,  also,  a  creditor  may  set  off  a  claim 
which  was  unliquidated  at  the  commence- 
ment of  the  bankruptoy  proceedings,  where 
it  has  been  liquidated  subsequently  thereto. 
Morgan  17.  Wordell,  (1901)  6  Am.  Bankr. 
Rep.  167,  178  Mass.  350.  59  N.  E.  1037.  56  L. 
i\.  A.  33. 

Surety  debts. -—A   surety   who   pays   the 


Im.  M^ 


BANKktJPTCV. 


lie.  Mi. 


debt  of  his  Miiikmpt  prineipftl,  after  the  ad- 
judieation  in  bankmptey,  may  set  off  the 
amount  eo  paid  against  bis  own  debt  to  the 
bankrnpt.  In  re  Diilon,  (D.  C.  Mass.  1900) 
100  Fed.  627,  4  Am.  Bankr.  Bep.  63. 

Mvtval  debta  and  creditif  under  the  lan- 
guage of  the  statute,  may  be  set  off  against 
each  other,  the  balance  only  being  allowable 
and  payable,  in  bankruptcy  proceedings.  New 
York  County  Nat  Bank  v.  Massey,  (1004) 
192  U.  8.  138,  24  8.  Ct  199,  48  U.  8.  (L.  ed.) 
380,  11  Am.  Bankr.  Rep.  42,  reversing  (1902) 
8  Am.  Bankr.  Rep.  616;  In  re  Little,  (N.  D. 
la.  1901)  110  Fed.  621,  6  Am.  Bankr.  Rep. 
681;  Walther  r.  Williams  Mercantile  Co..  (C. 
C.  A.  6th  Cir.  1909)  169  Fed.  270,  22  Am. 
Bankr.  Rep.  328;  Booth  r.  Prete,  (1909)  22 
Am.  Bankr.  Rep.  679,  16  Ann.  Cas.  306,  81 
Conn.  636,  71  Atl.  938. 

If,  however,  the  elaim  asserted  as  a  set-off 
does  not  fall  within  the  language  of  the  Act 
as  a  mutual  transaction,  it  will  not  be  allowed 
as  a  set-off.  In  re  Crystal  Spring  Bottling 
Co.,  (D.  C.  Vt  1900)  100  Fed.  266,  4  Am. 
Bankr.  Rep.  55;  In  re  Shults,  (W.  D.  N.  Y. 
1904)  132  Fed.  573,  13  Am.  Bankr.  Rep.  84; 
In  re  Becker,  (M.  D.  Pa.  1905)  139  Fed.  366, 
15  Am.  Bankr.  Rep.  228;  In  re  Beyins,  (C.  C. 
A.  2d  Cir.  1908)  165  Fed.  434,  21  Am.  Bankr. 
Rep.  344. 

Thus,  the  mere  fact  that  the  stockholders 
of  a  bankrupt  corporation  are  also  bond- 
holders, and  as  such  entitled  to  share  in  tlie 
distribution  of  the  estate,  does  not  entitle 
them  to  set  off  their  claims  as  such  in  a  suit 
against  them  by  tlie  trustee  in  bankruptcy  to 
recover  unpaid  subscriptions.  Babbitt  v. 
Read,  (8.  D.  N.  Y.  1909)  173  Fed.  712,  23 
Am.  Bankr.  Rep.  254. 

8o,  also,  where  five  persons,  only  one  of 
whom  was  solvent,  had  a  joint  claim  against 
the  estate  of  a  bankrupt,  and  each  of  them 
had  severally  become  liable  to  the  trustee  in 
bankruptcy,  *  the  amounts  of  such  liabilities 
aggregating  more  than  the  claim,  but  it  did 
not  appear  that  the  joint  liability  and  the 
separate  debts  grew  out  of  the  same  trans- 
action, or  that  either  formed  the  inducement 
or  consideration  for  the  other,  it  was  held 
that  there  could  be  no  set-off  of  such  claims. 
In  re  Crystal  Spring  Bottling  Co.,  (D.  C. 
Vt.  1900)  100  Fed.  265,  4  Am.  Bankr.  Rep. 
55. 

Liability  to  trustee  included,  —  Section  68a 
includes  a  liability  on  the  part  of  a  creditor 
which  has*aocrued  to  a  trustee  in  bankruptcy 
as  such,  though  not  to  the  bankrupt  himself, 
when  the  creditor's  claim  and  such  liability 
are  mutual.  In  re  Crystal  Spring  Bottling 
Co.,  (D.  C.  Vt.  1900)  100  Fed.  265,  4  Am. 
Bankr.  Rep.  55. 

Money  retained  by  creditor  under  agree- 
ment.—  Wliere,  in  a  proceeding  by  a  bank- 
rupt's trustee  to  recover  a  sum  of  money 
from  the  manager  of  one  of  the  bankrupt's 
stores,  the  answer,  admitted  to  be  true,  al- 
leged that  prior  to  the  bankruptcy  there  were 
mutual  accounts  between  the  defendant  and 
the  bankrupt,  and  that  the  defendant  applied 
to  the  parent  of  the  balance  due  him  by 
the  bankrupt  for  salary  the  sum  claimed 
which  he  was  authorized  to  do  in  accordance 


with  his  custom  and  under  an  agreement 
with  the  bankrupt  when  he  undertook  the 
management  of  the  business,  it  was  heM  that 
the  money  so  applied  did  not  beloiig  to  the 
bankrupt's  estate  at  the  time  the  petition 
was  filed,  and  could  not,  therefore,  be  recov- 
ered in  such  proceeding.  In  re  Lebrecht,  (W. 
D.  Tex.  1905)  135  Fed.  878,  14  Am.  Bankr. 
Rep.  445. 

Paymente  on  runni^  accounts.  —  Pay- 
ments made  from  time  to  time  to  apply  on  a 
running  account  do  not  constitute  mutual 
debits  or  credits  within  the  meaning  of  sec- 
tion 68.  In  re  Christensen,  (K.  D.  la.  1900) 
101  Fed.  802,  4  Am.  Bankr.  Rep.  202. 

Cash  payments  on  account,  made  within 
four  months  of  the  filing  of  the  petition,  are 
not  such  debts  or  credits  as  entitle  the  cred- 
itor to  state  the  account,  and  hold  the  bank- 
rupt only  for  the  balance  found  under  section 
68a.  In  re  Ryan,  (N.  D.  HI.  1900)  105  Fed. 
760,  5  Am.  Bankr.  Rep.  396. 

Set-off  between  bank  and  depositor.  —  A 
bank  which  is  a  creditor  of  a  bankrupt  who 
has  a  sum  on  deposit  to  his  credit  at  the  date 
of  bankruptcy  is  entitled  to  apply  the  same 
on  its  claim  as  a  set-off.  New  York  County 
Nat.  Bank  r.  Massey,  (1904)  192  U.  8.  138, 
24  8.  a.  199,  48  U.  8.  (L.  ed.)  380;  In  re 
Myers,  (D.  C.  Ind.  1900)  99  Fed.  691;  In  re 
Littk,  (N.  D.  la.  1901)  110  Fed.  621,  6  Am. 
Bankr.  Rop.  681 ;  In  re  George  M.  Hill  Co., 
(7th  Cir.  1904)  130  Fed.  315,  64  C.  C.  A. 
561,  66  L.  R.  A.  68;  In  re  Scherzer,  (N.  D. 
la.  1904)  130  Fed.  631;  /n  re  Shults,  (W.  D. 
N.  Y.  1904)  132  Fed.  573;  In  re  Philip  8em- 
mer  Glass  C«.,  (2d  Cir.  1905)  135  Fed.  77, 
67  C.  C.  A.  551,  appeal  dismissed  (1906)  203 
U.  S.  141,  27  8.  Ct.  50,  51  U.  8.  (L.  ed.) 
128;  Ridge  Ave.  Bank  v.  Studheim,  (3d  Cir. 
1906)  145  Fed.  798,  76  C.  C.  A.  362;  Irish 
V.  Citizens'  Trust  Co.,  (N.  D.  N.  Y.  1908) 
163  Fed.  880;  Tomlinson  t?.  Lexington  Bank, 
(4th  Cir.  1906)  145  Fed.  824,  76  C.  C.  A.  400, 
16  Am.  Bankr. 'Rep.  632;  West  r.  Lahoma 
Bank,  (1905)  16  Am.  Bankr.  Rep.  733,  16 
Okla.  328,  85  Pac.  469;  Booth  r.  Prete, 
(1909)  81  Conn,  636,  15  Ann.  Cas.  306,  71 
Atl.  938;  Hooks  17.  Gila  Valley  Bank,  etc, 
Co.,  (1909)  12  Ariz.  315,  100  Pac.  806;  Frank 
r.  Mercantile  Nat.  Bank,  (1905)  182  N.  Y. 
264,  74  N.  E.  841. 

The  rule  stated  in  the  foregoing  paragraph 
is,  however,  applicable  only  in  the  absence  of 
fraud  or  collusion  between  the  bankrupt  and 
the  bank  with  a  view  to  create  a  preferential 
transfer  of  the  bankrupt's  property  to  the 
bank.  In  re  Shults,  (W.  D.  N.  Y.  1904)  132 
Fed.  573,  13  Am.  Bankr.  Rep.  84. 

Set-off  prior  to  filing  of  petition.  —  The 
fact  that  a  set-off  was  made  by  the  bank 
prior  to  the  filing  of  the  bankruptcy  petition 
does  not  affect  the  question,  because,  in  such 
case,  it  did  only  what  the  law  would  have 
done  had  the  bank  waited  until  the  petition 
•was  filed.  Booth  v.  Prete,  (1909)  22  Am. 
Bankr.  Rep.  579,  15  Ann.  Cas.  306,  81  Conn. 
636,  71  Atl.  938. 

Claim  maturing  subsequent  to  fUing  of 
petition.  —  A  bank  has  Uie  right  to  set  off 
a  deposit  against  the  debt  of  the  bankrupt 
whether  matured  or  not  at  the  date  of  the 
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adjudication  in  bankruptcy.  Irish  r.  Citi- 
zens' Trust  Co.,  (N.  D.  N.  Y.  1908)  163  Fed. 
880;  Germania  Say.  Bank,  etc.,  Co.  v.  Loeb, 
(C.  C.  A.  6th  Cir.  1911)  188  Fed.  286;  In  re 
Philip  Semmer  Glass  Co.,  (S.  D.  N.  Y.  1904) 
11  Am.  Bankr.  Rep.  665,  affirmed  (2d  Cir. 
1906)  135  Fed.  77,  67  C.  C.  A.  551,  14  Am. 
Bankr.  Rep.  25,  appeal  diamiseed  (1906)  203 
U.  8.  141,  27  S.  C».  50,  51  U.  8.  (L.  ed.)  128; 
8teinhardt  v.  National  Park  Bank,  (1907) 
120  App.  Biy.  255,  105  N.  Y.  8.  23,  revereing 
52  Misc.  464,  102  N.  Y.  8.  546;  Frank  v. 
Mercantile  Nat.  Bank,  (1905)  182  N.  Y.  264, 
74  N.  E.  841,  108  Am.  St.  Rep.  805,  affirming 
100  App.  Diy.  449,  91  N.  Y.  8.  488. 

Mietake  in  failing  to  claim  eet-off.  —  And 
where  a  bank  pays,  by  mistake,  to  the  trustee 
in  bankruptcy  the  amount  on  deposit  to  the 
eredit  of  the  bankrupt,  instead  of  setting  off 
the  same  against  a  debt  due  the  bank  by 
the  bankrupt,  the  amount  so  paid  the  trustee 
in  bankruptcy  may  be  reooyerad  by  tlie  bank. 
Union  Nat.  Bank  v.  McKey,  (7th  Cir.  1900) 
102  Fed.  662,  42  C.  C.  A.  583. 

One  bank  aaeuming  rights  and  Uahiliiies  of 
another.  —  Although  a  bank  cannot,  after  the 
insolyency  of  the  debtor,  acquire  his  obliga- 
tion for  the  purpose  of  using  it  as  a  set-off 
or  counterclaim,  it  has  been  held  that  this 
rule  does  not  apply  where  the  bank  acquires 
the  depositor's  obligation  in  the  transaction 
by  which  it  assumes  the  liability  to  pay  the 
deposit;  t.  «.,  where  one  bank  takes  the  assets 
and  assumes  the  liabilities  of  another  bank 
the  former  is  entitled  to  the  right  of  set-off 
belonging  to  the  latter.  Frank  v.  Mercantile 
Nat.  Bank,  (1905)  182  N.  Y.  264,  74  N.  E. 
841,  108  Am.  St.  Rep.  805,  affirming  100  App. 
Diy.  449,  91  N.  Y.  S.  488. 

Set-off  of  depoeit  not  preference,  —  A  de- 
posit of  money  to  one's  credit  in  a  bank  does 
not  operate  to  diminish  the  estate  of  the  de- 
positor, for  when  he  parts  with  the  mon^ 
be  creates  at  the  same  time,  on  the  part  of 
the  bank,  an  obligation  to  pay  the  amount  of 
the  deposit  as  soon  as  the  depositor  may  see 
lit  to  draw  a  chedc  against  it.  It  is  not  a 
transfer  of  property  as  a  payment,  pledge, 
mortgage,  gift,  or  security.  It  is  true  that 
it  creates  a  debt,  which,  when  set  off  under 
section  68,  amounts  to  permitting  a  creditor 
of  that  class  to  obtain  more  from  the  bank- 
rupt's estate  than  creditors  who  are  not  in 
the  same  situation,  and  do  not  hold  any 
debts  of  the  bankrupt  subject  to  set-off;  but 
this  fact  does  not  operate  to  enlarge  the  scope 
of  the  section  relating  to  preferences  so  as 
to  prayent  set-off  in  eases  coming  within  the 
terms  of  section  68a.  New  York  County  Ni(t. 
Bank  v,  Massey,  (1904)  192  U.  8.  138,  24  8. 
Ct.  199,  48  U.  8.  (L.  ed.)  380,  11  Am.  Bankr. 
Rep.  42,  reversing  (1902)  8  Am.  Bankr.  Rep. 
515,  and  dietinguiehing  Pirie  v.  Chicago  Title, 
etc.,  Co.,  ( 1901 )  182  U.  8.  438,  21  8.  Ct  906,  . 
45  U.  8.  (L.  ed.)  1171,  5  Am.  Bankr.  Rep. 
814. 

Set-off  as  against  special  deposit.  —  But 
where  the  deposit  is  made  not  as  a  general 
deposit  subjcKct  to  check,  but  in  trust  for 
some  special  purpose  of  which  the  bank  has 
notice,  the  bank  is  not  at  liberty  to  set  off 
the  deposit  against  a  debt  due  it  from  the 
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depositor.  In  re  Bayis,  (W.  D.  Tex.  1903) 
119  Fed.  950,  9  Am.  Bankr.  Rep.  670;  Lynam 
V.  Belfast  Nat.  Bank,  (1904)  98  Me.  448,  57 
Atl.  799. 

Depositor  may  set  off  account,  —  On  the 
bankruptcy  of  a  banking  partnership,  a  de- 
positor haying  a  credit  balance  in  his  account 
is  entitled  to  set  off  the  same  against  a  noto 
on  which  he  is  indebted  to  the  bank.  In  re 
Shults,  (W.  D.  N.  Y.  1904)  132  Fed.  673,  13 
Am.  Bankr.  Rep.  84. 

Clalma  not  cue  at  institution  of  proceed- 
ings—  As  claims  maturing  subsequently  to 
the  filing  of  the  petition  are  proyable  against 
the  estate,  they  necessarily  are  the  subject  of 
set-off  under  the  proyisions  of  section  68. 
Germania  Say.  Bank,  eto.,  O).  v.  Loeb,  (C. 
C.  A.  6th  Cir.  1911)  188  Fed.  285;  Frank  v. 
Mercantile  Nat.  Bank,  (1905)  14  Am.  Bankr. 
Rep.  125,  182  N.  Y.  264,  74  N.  E.  841 ;  Mor- 
gan V.  Wordell,  (1901)  6  Am.  Bankr.  Rep. 
167,  178  Mass.  350,  59  N.  £;.  1037,  65  L.  R. 
A.  83.  And  see  also  the  cases  cited  supra, 
p.  806,  to  this  effect,  under  the  heading  Set- 
off hetujeen  hank  and  depositor, 

Siglit  and  duty  of  trustee  to  claim  set-off. 

—  If  a  claimant  is  indebted  to  the  estate, 
such  debt  is  an  asset  of  the  estate,  and  it  is 
the  duty  of  the  trustee  to  interpose  the  same 
as  a  set-off  or  counterclaim.  In  re  Royoe  Dry 
Goods  Co.,  (W.  B.  Mo.  1904)  133  Fed.  100, 
13  Am.  Bankr.  Rep.  258. 

A  trustee  in  bankruptey  may  set  up,  as  a 
set-off  against  a  claim  filed  by  a  creditor,  a 
claim  for  unliquidated  damages  existing  in 
fayor  of  the  bankrupt  against  such  creditor 
which  passed  to  the  trustee,  and  which  under 
the  law  of  the  state  the  bankrupt,  but  for  his 
bankruptey,  might  have  pleaded  as  a  counter- 
claim in  an  action  by  the  creditor;  and  the 
trustee  may  haye  such  claim  liquidated  by  the 
referee,  unless  some  other  mode  of  liquidation 
is  directed.  In  re  Harper,  (N.  D.  N.  Y. 
1910)  175  Fed.  412,  23  Am.  Bankr.  Rep. 
918. 

And  where  a  creditor  of  a  corporation  is 
also  a  subscriber  for  ite  corporate  stodc,  and 
his  subscription  has  not  been  fully  paid,  he 
will  not  be  allowed  to  proye  his  claim  against 
the  estate  of  the  corporation  in  bankruptqr 
until  he  has  paid  the  balance  remaining  due 
on  his  subscription.  In  re  Wiener,  ete.,  Shoe 
C^.,  (E.  B.  Pa.  1899)  96  Fed.  949,  3  Am. 
Bankr.  Rep.  200. 

Burden  of  proof.  —  Where  the  debt  of  a 
creditor  against  the  estete  of  a  bankrupt  has 
been  duly  proved,  the  burden  of  proof  rests 
upon  the  trustee  to  esteblish  a  set-off  pleaded 
by  him.  In  re  Harper,  (N.  D.  N.  Y.  1910) 
175  Fed.  412,  23  Am.  Bankr.  Rep.  918. 

Claim  of  set-off  as  consent  to  Jurisdiction. 

—  Where  a  creditor  of  a  bankrupt,  who  was 
also  a  director,  on  filing  his  claim,  sought 
to  set  off  his  own  indebtedness  as  a  cr^it 
thereon,  and  went  to  trial  qn  such  issue,  he 
thereby  gave  his  "  consent,"  within  the  mean- 
ing of  Mction  235,  that  the  court  of  bank- 
ruptey should  determine  the  amount  due  from 
him  and  enter  judgment  therefor  on  the  dis- 
allowance of  the  set-off  claimed.  In  re  White, 
(C.  C.  A.  7th  Cir.  1910)  177  Fed.  194,  24 
Am.  Bankr.  Bep.  107. 
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b  [When  not  allowed.^  A  set-off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  the  bankrupt  which  1(1898)  SO  Stat.  L.  66S.] 

(1)   [Debts  not  provable.']  is  not  provable  against  the  estate;  or  1(1898) 
SO  Stat.  L.  666.] 


Unprovable  dainu  may  not  be  set  off. — 
An  indebtedneM  which  is  not  provable  against 
the  bankrupt's  estate  may  not,  under  the 
statutory  inhibition,  be  allowed  as  a  set-oif 
in  the  bankruptcy  proceedings.  In  re  Bing- 
ham, (D.  C.  Vt.  1899)  94  Fed.  796,  2  Am. 
Bankr.  Rep.  223;  In  re  Philip  Semmer  Glass 
Co.,  (C.  C.  A.  2d  Cir.  1905)  136  Fed.  77,  14 
Am.  Bankr.  Rep.  25;  In  re  Becker,  (M.  B. 
Pa.  1905)  139  Fed.  366,  15  Am.  Bankr.  Rep. 
228.  And  as  to  what  constitutes  provable 
debts  see  the  annotation  under  section  63  a 
and  b,  supra,  p.  753  ei  »eq. 

Unliqnidatea  daiffi.  —  Section  686  (1)  does 
not  prevent  a  set-off  of  a  claim  which  was 
liquidated  at  the  later  moment  merely  be- 
cause, for  some  reason,  it  did  not  admit  of 
Sroof  when  the  proceedings  were  commenced, 
forgan  r.  Wordell,  (1901)  6  Am.  Bankr. 
Rep.  167,  178  Mass.  360,  69  N.  E.  1037,  55  L. 
xv«  A.  33. 

But  an  unliquidated  claim,  of  such  a  na- 
ture as  not  to  be  provable  in  bankruptcy. 


cannot  be  used  as  a  set-off  under  section  68. 
In  re  Becker,  (M.  D.  Pa.  1905)  139  Fed.  366, 
15  Am.  Bankr.  Rep.  228.  And  see  the  anno- 
tation under  section  636.  supra,  p.  765,  as 
to  the  provability  of  unliquidated  claims. 

Failure  to  prove  claim  does  not  prevent  its 
use  as  aet-off.  —  Section  57n,  limiting  the 
time  for  proving  claims  to  one  year,  has  ref- 
erence to  the  bankruptcy  proceedings  alone; 
and  if  the  claim  of  a  creditor,  who  is  also  a 
debtor  of  the  estate,  is  one  provable  in  its 
nature,  the  fact  that  he  has  not  proved  it 
within  the  year  does  not  affect  his  right  to 
plead  it  as  a  set-off  or  counterclaim,  in  an 
action  by  the  trustee  to  recover  his  indebted- 
ness to  the  estate,  as  a  claim  ''provable 
against  the  estate."  within  the  meaning  of 
section  686.  Norfolk,  etc.,  R.  Co.  r.  Graham, 
(C.  C.  A.  4th  Cir.  1906)  145  Fed.  809,  16  Am. 
Bankr.  Rep.  615.  See  also  Morgan  v.  Wor- 
dell, (1901)  6  Am.  Bankr.  Rep.  167,  178 
Mass.  350,  59  N.  E.  1037,  55  L.  R.  A.  33. 


(2)  [Purchdse  or  trcmefer  for  pv/rpose  of  set-off.]  was  purchased  by  or 
transferred  to  him  after  the  filing  of  the  petition,  or  within  four  months  before 
such  filings  with  a  view  to  such  use  and  with  knowledge  or  notice  that  such 
bankrupt  was  insolvent,  or  had  committed  an  act  of  bankruptcy.  1(1898)  SO 
Stat.  L.  666.] 


Claims  procured  for  purpose  of  set-off.  —  A 
set-off  will  not  be  allowed  to  one  who,  with 
knowledge  of  the  bankrupt's  insolvency,  pur- 
chases claims  against  such  bankrupt  with  a 
view  to  using  the  same,  by  way  of  payment 
or  set-off,  so  as  to  obtain  an  advantage  over 
other  creditors.  Western  Tie,  etc.,  Co.  v. 
Brown,  ( 1905)  196  U.  S.  502,  25  S.  Ct.  339,  49 
U.  S..(L.  ed.)  571,  IS  Am.  Bankr.  Rep.  447. 
See  also  In  re  Shults,  (W.  B.  N.  Y.  1905) 
135  Fed.  623,  14  Am.  Bankr.  Rep.  378. 

Thus  where  an  indorser  of  a  bankrupt's 
paper  took  it  up  within  four  months  prior  to 
bankruptcy,  knowing  that  the  bankrupt  was 


insolvent,  and  for  the  purpose  of  setting  it 
off  against  its  debt  to  the  bankrupt,  it  was 
held  that  such  paper  was  not  available  as  a 
set-off  against  the  bankrupt's  trustee.  Mason 
V.  National  Herkimer  County  Bank,  (C.  C 
A.  2d  Cir.  1909)  172  Fed.  529,  22  Am.  Bankr. 
Rep.  733. 

Claims  baaed  on  preforonceB.  —  Where  a 
claim  for  which  the  right  of  set-off  is  souffht 
is  based  upon  a  preference,  which  is  voidable 
under  section  605,  it  will  not  be  allowed. 
In  re  Shults,  (W.  D.  N.  Y.  1904)  132  Fed. 
573,  13  Am.  Bankr.  Rep.  84. 


Sec.  69.  Possession  of  Pbopebty.  —  a  A  judge  may,  upon  satisfactory 
proof,  by  affidavit,  that  a  bankrupt  against  whom  an  involuntary  petition  has 
been  filed  and  is  pending  has  committed  an  act  of  bankruptcy,  or  has  neglected 
or  is  neglecting,  or  is  about  to  so  neglect  his  property  that  it  has  thereby  de- 
teriorated or  is  thereby  deteriorating  or  is  about  thereby  to  deteriorate  in  value, 
issue  a  warrant  to  the  marshal  to  seize  and  hold  it  subject  to  further  orders. 
Before  such  warrant  is  issued  the  petitioners  applying  therefor  shall  enter  into 
a  bond  in  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as  he  shall 
approve,  conditioned  to  indemnify  such  bankrupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrongfully  obtained. 
Such  property  shall  be  released,  if  such  bankrupt  shall  give  bond  in  a  sum  which 
shall  be  fixed  by  the  judge,  with  such  sureties  as  he  shall  approve,  conditioned 
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to  turn  over  such  property,  or  pay  the  value  thereof  in  money  to  the  trustee,  in 
the  event  he  is  adjudged  a  bankrupt  pursuant  to  such  petition.  \^{1898)  SO 
Stat.  L.  665.'] 


Crass^referencem:   At  to 

Appointment  of  receiver  or  marshal  to 
take  posBessioQ  of  assets,, see  section  2 
(3),  8upra,  p.  472. 

Bond  required,  etc.,  see  section  3e,  9Upra, 
p.  494. 

Duty  to  seise  property.  —  It  is  the  duty  of 
the  court  on  its  own  motion,  in  a  proper 
case,  to  taice  actual  possession  and  custody  of 
the  hankrupt's  estate,  either  through  a  re- 
ceiver or  by  a  direction  to  the  marshal.  In  re 
Abrahamson,  (N.  D.  N.  Y.  1898)  1  Am. 
Bankr.  Rep.  44.  See  also  Davis  v.  Bohk, 
(8th  Cir.  1899)  92  Fed.  325,  34  C.  C.  A. 
372. 

Wherever  it  appears  that  it  is  necessary 
for  the  preservation  of  the  property  claimed 
to  be  a  part  of  the  bankrupt's  estate,  after 
a  petition  in  bankruptcy  has  been  filed,  that 
the  court  should  take  possession  of  the  same, 
pending  the  adjudication  of  title,  it  is  within 
the  jurisdiction  of  the  court  to  order  the 
marshal  or  a  custodian  to  take  possession  of 
such  property;  and  wherever  the  petition, 
duly  verified,  avers  that  the  alleged  bankrupt 
has  transferred  his  property  for  the  purpose 
of  hindering,  delaying,  and  defrauding  cred- 
itors, and  sets  forth  facta,  tending  to  show 
that  the  transfer  is  null  and  void  under  the 
Bankruptcy  Act,  and  that  the  party  in  pos- 
session is  financially  irresponsible,  and  that 
there  is  danger  that  goods  alleged  to  belong 
to  the  bankrupt  will  be  lost  to  his  estate 
without  the  interposition  of  the  court,  such 
court  has  the  power,  and  it  was  its  duty,  to 
lay  its  hand  upon  the  property  and  hold  the 
same  until  the  claims  thereto  or  rights  there- 
in can  be  determined.  The  object  of  the 
bankruptcy  law,  which  is  to  have  the  prop- 
erty of  the  bankrupt  equally  distributed 
among  his  creditors,  would  be  entirely  de- 
feated if  in  such  a  case  the  court  was  com- 
pelled to  wait  for  the  appointment  of  a  trus- 
tee to  bring  a  suit  to  recover  such  property, 
for  by  the  time  such  suit  could  be  determined 
the  property  in  the  hands  of  an  irresponsible 
person  might  have  been  entirely  dissipated. 
But  the  power  to  make  such  seizure  should 
not  be  lightly  exercised,  or  abused,  so  as  need- 
lessly to  oppress  or  injure  those  who  claim 
title;  and  in  all  cases  creditors  who  pray 
for  such  an  order  of  seizure  should  be  re- 
quired to  give  bond  to  indemnify  the  party 
injured,  in  the  event  that  it  should  be  deter- 
mined thereafter  that  the  party  in  whose 
possession  the  goods  are  is  lawfully  the  owner 
thereof.  In  re  Knopf,  (D.  C.  S.  C.  1906)  144 
Fed.  245,  16  Am.  Bankr.  Rep.  432. 

It  is  not  necessary  to  allege  that  property 
to  be  seized  is  not  exempt  from  seizure. 
Hoffschlaeger  Co.  v.  Young  Nap,  (D.  C. 
Hawaii  1904)   12  Am.  Bankr.  Rep.  510. 

After  adjudication  of  voluntary  bank- 
mptcy,  an  application  by  creditors,  in  which 
the  bankrupt  unites,  to  appoint  a  receiver  or 
custodian  to  preserve  the  assets  of  the  estate, 


otherwise  wholly  unprotected,  will  usually  be 
granted,  especially  in  the  absence  of  any 
charge  of  fraud  or  collusion,  and  where  the 
creditors  and  other  persons  interested  make 
no  objection  whatever.  In  re  Huddleston, 
(S.  D.  Oa.  1908)  167  Fed.  428,  21  Am.  Bankr. 
Rep.  669. 

Statutory  requirementa  must  be  complied 
with.  —  A  warrant  will  not  be  issued,  under 
section  69,  excepting  where  the  statutory  re- 
quirements are  strictly  complied  with.  Thus 
it  has  been  held  that  the  statute  does  not 
authorize  the  court  to  issue  a  warrant  for 
the  seizure  of  an  alleged  bankrupt's  propertv, 
against  whom  an  involuntary  petition  is 
pending,  on  the  application  of  the  petitioning 
creditors,  merely  supported  by  the  affidavit 
of  the  bankrupt,  averring  that  he  waives 
proof  showing  that  he  has  committed  an  act 
of  bankruptcy,  that  he  has  neglected  his  prop- 
erty and  that  it  has  thereby  deteriorated  in 
value,  and  that  he  waives  the  giving  of  the  re- 
quired bond,  and  that  he  agrees  that  the  war- 
rant may  issue.  In  re  Sarsar,  (W.  D.  Tenn. 
1903)  120  Fed.  40,  9  Am.  Bankr.  Rep.  576. 

A  petition  must  be  filed  before  the  warrant 
of  seizure  may  issue.  In  re  Kelly,  (W.  D. 
Tenn.  1899)  91  Fed.  504,  1  Am.  Bankr.  Rep. 
306. 

The  purpose  of  requiiing  a  bead,  either 
under  section  3e  or  under  section  69,  is  to 
indemnify  the  alleged  bankrupt  before  his 
property  may  be  taken  from  his  possession  by 
petitioning  creditors  prior  to  an  adjudication 
of  bankruptcv.  In  re  Haff,  (0.  C.  A.  2d  Cir. 
1905)    135  Fed.  742. 

Property  in  potaession  of  adverse  claim- 
ant.—  Section  69  does  not  authorize  the 
court  to  issue  a  warrant  to  the  marshal  to 
take  property  away  from  the  possession  of  a 
third  party  who  holds  it  under  a  bona  fide 
claim  of  right  or  title.  In  re  Rockwood,  (N. 
D.  la.  1899)  91  Fed.  363,  1  Am.  Bankr.  Rep. 
272;  In  re  Kelly,  (W.  D.  Tenn.  1899)  91  Fed. 
504,  1  Am.  Bankr.  Rep.  306;  In  re  Ward, 
(D.  C.  Mass.  1900)  104  Fed.  985,  5  Am. 
Bankr.  Rep.  215;  In  re  Bender,  (W.  D.  Ark. 
1901)  106  Fed.  873,  5  Am.  Bankr.  Rep.  632; 
In  re  Andre,  (2d  Cir.  1905)  135  Fed.  736, 
68  C.  C.  A.  374,  13  Am.  Bankr.  Rep.  132. 

Thus  in  In  re  Kelly,  ( W.  D.  Tenn.  1899)  91 
Fed.  504,  1  Am.  BaiUcr.  Rep.  306,  it  was  said 
that  section  69  was  not  designed  as  a  general 
grab-all  attachment  proceeding,  nor  a  statu- 
tory remedy  for  the  seizure  of  property 
fraudulently  conveyed  by  an  alleged  insolvent 
debtor,  nor  is  it  in  any  sense  to  be  made  a 
summary  proceeding  against  anybody  but  the 
alleged  bankrupt,  nor  against  any  property 
except  that  which  is  in  his  own  hands  or 
those  of  his  acknowledged  agents. 

It  has  also  been  held  that  it  is  error  for 
a  court  of  bankruptcy  to  appoint  a  receiver 
to  take  possession  of  properfr,  and  to  make 
a  summary  order  for  the  sale  thereof,  with- 
out the  consent  of  an  adverse  claimant  who  is 
in  actual  possession  of  such  property  claiming 
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it  as  owner.  Beach  r.  Maoon  Grocerj  Co., 
(C.  C.  A.  5th  Cir.  1902)  116  Fed.  143,  8  Am. 
Bankr.  Rep.  751. 

The  amendment  of  lection  23  by  the  Act 
of  Feb.  5,  1903,  does  not  affect  the  original 
meaning  of  section  69,  nor  enlarge  its  scope 
BO  as  to  authorise  a  eourt  of  bankruptcy  to 
make  a  summary  order  directing  the  transfer 
of  property  in  the  possession  of  a  homa  fide 
adverse  claimant.  In  re  Andre,  (2d  Cir. 
1906)  135  Fed.  736,  68  C.  C.  A.  .374,  13  Am. 
Bankr.  Rep.  132. 

The  mere  filing  of  a  petition  does  not  give 
the  bankruptcy  court  constructiye  possession 
of  property  held  under  an  adverse  claim ;  and 
such  8  claimant  cannot  be  summarily  de- 
prived of  his  possession  by  the  trustee  in 
bankruptcy  of  an  alleged  owner.  Morning 
Tel.  Pub.  Co.  r.  S.  B.  Hutchinson  Co.,  (Mich. 
1906)   17  Am.  Bankr.  B«p.  425. 

But  see  /i»  re  Knopf,  (D.  C.  S.  C.  1906) 
144  Fed.  245,  16  Am.  Bankr.  Rep.  432,  where- 
in it  was  held  that  whenever,  after  the  filing 
of  a  petition  in  bankruptcy,  it  appears  to  be 
necessary  for  the  preservation  of  property 
claimed  to  be  a  part  of  the  bankrupt's  estate, 
it  is  within  the  jurisdiction  of  the  court  to 
order  the  marshal,  or  a  custodian,  to  take 
possession  of  such  property,  although  in  pos- 
session of  an  adverse  claimant,  pendins  the 
adjudication  of  title;  such  proceeding  being 
one  in  bankruptcy,  and  not  a  oontroversy  at 
law  or  in  equity. 

Bui  where  the  poeeeteum  of  an  adveree 
claimant  teas  acquired  euheequent  to  the  fil- 
ing of  the  petition  in  bankruptcy  the  prop- 
erty may  be  seized  under  an  order  of  court. 
Thus  in  Bryan  v.  Bemheimer,  (1901)  181 
U.  S.  188,  21  S.  Ct.  557,  45  U.  8.  (L.  ed.) 
814,  5  Am.  Bankr.  Rep.  623,  it  was  held  that 
a  court  of  bankruptcy  has  authority,  after 
the  adjudication,  to  order  the  marshal  or  re- 
ceiver to  take  possession  of  the  property  of 
the  bankrupt  from  a  third  parfy  who  ac- 
quired his  possession  and  alleged  right  there- 
to after  the  filing  of  the  petition,  and  before 
the  adjudication  of  bankruptcy.  In  re 
Moody,  (N.  D.  la.  1904)  131  Fed.  625,  12 
Am.  Bankr.  Rep.  718. 

Determination  of  adyerso  daim.  —  In  In  re 
Young,  (C.  C.  A.  8th  Cir.  1901)  111  Fed. 
158,  7  Am.  Bankr.  Rep.  14,  it  was  said  that 
when  third  parties  claim  title  to  property 
which  has  been  seized  by  the  marshal  under 
a  warrant,  as  forming  part  of  a  bankrupt's 
estate,  it  will  sometimes  be  found  most  con- 
venient to  settle  the  controversy  summarily 
on  a  mere  motion  filed  in  the  bankruptcy 
proceedings;  but  in  other  eases,  where  the 
claimant's  right  depends  upon  a  decision  of 
contested  issues  of  fact  or  disputable  ques- 
tions of  law,  it  will  be  found  most  expedient 
to  require  the  controversy  to  be  determined 
by  a  plenary  action  either  in  the  bankruptcy 
court  or  in  some  other  court  of  competent 
jurisdiction.  As  such  controversies  arise  the 
bankruptcy  courts  can  best  determine  how 
the  issues  involved  can  be  tried  with  least 
delay,  inconvenience,  and  expense,  and  with 
the  greatest  assurance  of  reaching  a  correct 
result.  Therefore  they  should  be  allowed  to 
direct  the  course  of  procedure  in  such  cases, 


and  orders  made  in  that  behalf  should  not  be 
disturbed  unhMs  the  case  discloses  a  clear 
abuse  of  this  discretionary  power. 

Thus  where  a  marshal  took  possession  of 
property  which  he  found  in  the  bankrupt's 
possession,  and  whi^  was  surrendered  to  him 
by  the  bankrupt  as  his  own,  it  was  held  that 
there  was  no  error  in  refusing,  on  a  mere 
motion,  to  order  such  property  letumed  to 
a  mortgagee,  upon  his  claim  that  he  was 
legally  in  possession  under  his  mortgage  when 
it  was  seixed,  the  validity  of  his  mortgage 
beinff  denied  by  creditors ;  and  that  the  court 
acted  within  its  discretion  in  requiring  such 
claimant  to  assert  his  rights  by  a  plenary 
action  in  which  they  could  be  more  property 
tried  and  determined.  In  re  Young,  (C.  C. 
A.  8th  Cir.  1901)  111  Fed.  158,  7  Am.  Bankr. 
Bep.  14.  And  see  to  the  same  effect  In  re 
Bender,  (W.  D.  Ark.  1901)  106  Fed.  873,  6 
Am.  Bankr.  Rep.  632. 

Summary  determination^  —  Although  sec- 
tion 69  extends  only  to  the  taking  custody  of 
property  bek>nging  to  the  bankrupt,  or  which 
is  in  his  possession,  or  that  of  a  third  person 
as  his  bailee  or  agent,  and  not  to  property  in 
the  possession  of  an  adverse  claimant,  this 
power,  iieverthehMs,  confers  jurisdiction  upon 
the  bankruptcy  court  to  ascertain  whethei' 
the  property  is  in  the  possession  of  the  bank- 
rupt, or  bis  bailee  or  agent,  or  whether  it  is 
in  the  possession  of  an  adverse  claimant,  and 
to  institute  and  entertain  an  appropriate  pro- 
ceeding for  that  purpose;  and  such  proceed- 
ing must  necessarily  be  a  summary  one  be- 
cause, as  no  trustee  has  been  appointed,  there 
is  no  person  to  represent  the  estate  as  a  party 
to  a  formal  suit.  In  re  Andre,  (2d  Cir.  1905) 
135  Fed.  736,  68  C.  C.  A.  374,  13  Am.  Bankr. 
Rep.  132.  And  see  to  the  same  effect  In  re 
Rochford,  (C.  C.  A.  8th  Cir.  1903)  124  Fed. 
182. 

But  it  is  the  duty  of  all  courts  to  see  that 
such  process  as  they  may  issue  directing  ^ 
seizure  of  property  is  not  abused  or  so  ex- 
ecuted as  to  needlessly  oppress  or  injure 
third  persons  who  are  strangers  to  the  litiga- 
tion. Ordinarily  they  should  act  with  as 
much  expedition  as  possible  when  complaint 
is  made  that  under  color  of  process  the  rights 
of  third  parties  have  been  invaded.  In  re 
Young,  (C.  C.  A.  8th  Cir.  1901)  111  Fed. 
158,  7  Am.  Bankr.  Rep.  14. 

InttrfsxMioa  with  property  restrained.— 
Where  property,  claimed  to  belong  to  one 
against  whom  an  involuntary  petition  in 
bankruptcy  is  filed,  is  also  claimed  by  a  third 
person  who  is  about  to  remove  it,  the  court, 
on  petition  of  the  creditors,  will  restrain 
such  third  person  from  removing  such  prop- 
erty or  making  anv  change  therein.  In  re 
Smith,  (N.  D.  Ga.  1902)  113  Fed.  093,  8  Am. 
Bankr.  Rep.  55,  reljfing  on  Bryan  r.  Bem- 
heimer, (1901)  181  U.  S.  188,  21  S.  Ct  557, 
45  U.  S.  (L.  ed.)  814,  5  Am.  Bankr.  Rep.  623. 
And  see  also  the  annotation  under  section 
11a,  eupra^  p.  531. 

And  where  an  ancillary  receiver  was  prop- 
erly appointed  in  bankruptcy  proceedings,  it 
was  held  that  the  property  in  his  hands,  as 
such  receiver,  was  tf»  euetodia  legie,  and  was 
not  subject  to  attachment.     In  re  John  L.' 
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Nelson,  etc.,  Co.,  (S.  D.  N.  Y.  1907)  149  Fed. 
500,  18  Am.  Bankr.  Rep.  66. 

So,  also,  it  has  been  held  that  after  an  ad- 
judication in  bankruptcy  an  action  of  re- 
plevin in  a  state  court  cannot  be  commenced 
and  maintained  against  the  bankrupt  to  re- 
coyer  property  in  the  possession  of  and 
claimed  by  the  bankrupt  at  the  time  of  that 
adjudication,  and  in  the  possession  of  a  ref- 
eree in  bankruptcy  at  uie  time  whsn  the 


action  of  replevin  was  begun.  White  v. 
Schloerb,  (1000)  178  U.  S.  642,  20  8.  Ct. 
1007,  44  U.  8.  (L.  ed.)  1183,  4  Am.  Bankr. 
Rep.  178. 

But  see  /fi  re  Ward,  (B.  C.  Mass.  1000)  104 
Fed.  086,  6  Am.  Bankr.  Rep.  215,  wherein  it 
was  held  that  the  court  had  no  power  to  en- 
join a  third  party  from. disposing  of  prop- 
erty in  his  possession  and  claimed  by  him  ad- 
versely to  the  bankrupt. 


Sxo.  70.  Title  to  Pbopebty.  — a  [Vested  in  <ni^e.], The  trustee  of  the 
estate  of  a  bankrupt,  upon  his  appointment  and  qualification,  and  his  successor 
or  successors,  if  he  shall  have  one  or  more,  upon  his  or  their  appointment  and 
qualification,  shall  in  turn  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so  far  as  it  is 
to  property  which  is  exempt,  to  all  1^1898)  SO  Stat  L.  666.] 


Crostt^refereneeM:  As  to 

Dower  rij^ts,  see  section  Sa,  supra,  p. 

627. 

Duty  of  trustee  to  collect  assets,  see  sec- 
tion 47a  (2),  9upra,  p.  682. 

Recovery  of  voidable  preferences,  see  sec- 
tion 00^,  supra,  p.  73d. 

Reeovenr  of  property  fraudulently  trans^ 
ferred,  see  section  670,  supra,  p.  708, 
and  subdivision  e  of  this  section,  infra, 
p.  844. 

I.  Natube  or  Trustsb's  Titlb,  811. 
II.  Time  when  Titus  Passes,  813. 

III.  Burdensome  Pbopebty,  816. 

IV.  Exempt  Propebtt,  817. 

y.  RSCSLAMATION   PBOCEEDINGS,   818. 

I.  Nature  of  Teustsb's  Title. 

Section  70  it  to  be  construed  with  aectiOD 
47a  (a)  as  amended  by  tlie  Act  of  June  25. 
1010,  which  vests  the  trustee  with  the  rights 
of  a  creditor  holding  a  lien.  In  re  Hammond, 
(N.  D.  Ohio  1911)    188  Fed.  1020. 

Tmatee  takes  bankrupt's  title.  —  Section 
7O0  vesta  the  trustee,  by  operation  of  law, 
with  such  title  as  the  bankrupt  had  prior  to 
his  adjudication;  and,  in  the  absence  of 
fraud,  the  trustee  takes  no  better  title.  So, 
also,  it  has  been  uniformlv  held  that,  with 
resist  to  the  character  of  his  title,  the  trus- 
tee occupies  the  same  relation  to  creditors 
that  the  bankrupt  sustained  prior  to  the  in- 
ception of  the  proceedings.  Hewit  t;..  Berlin 
Mach.  Works,  (1904)  194  U.  S.  296,  24  S. 
Ct.  690,  48  U.  8.  (L.  ed.)  986,  11  Am.  Bankr. 
Rep.  709;  York  Mfg.  Co.  v.  Cassell,  (1006) 
201  U.  S.  344,  26  S.  Ct.  481,  60  U.  S.  (L. 
ed.)  782;  Zartman  0.  Waterloo  First  Nat. 
Bank,  (1010)  216  U.  S.  134,  30  S.  Ct.  368; 
In  re  Adams,  (D.  C.  (3onn.  1906)  134  Fed. 
142,  14  Am.  Bankr.  Rep.  23;  /n  re  Orissler, 
(C.  C.  A.  2d  Cir.  1906)  136  Fed.  764,  13 
Am.  Bankr.  Rep.  508;  In  re  Chaves,  (C.  C. 
A.  8th  Cir.  1906)  149  Fed.  73,  17  Am.  Bankr. 
Rep.  641;  In  re  Blake,  (C.  C.  A.  8th  Cir. 
1906)  150  Fed.  279,  17  Am.  Bankr.  Rep.  668; 
In  re  Franklin,  (E.  D.  N.  C.  1907)  161  Fed. 
642,  18  Am.  Bankr^  Rep.  218;  In  re  Chantler 
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Cloak,  etc.,  Co.,  (IX  C.  R.  I.  1907)  151  Fed. 
952,  18  Am.  Bankr.  Rep.  498;  /i»  re  Great 
Western  Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1907) 
152  Fed.  123^  18  Am.  Bankr.  Rep.  259;  Dun- 
lop  V.  Mercer,  (C.  C.  A.  8th  Cir.  1907)  156 
Fed.  545,  19  Am.  Bankr.  Rep.  361;  In  re 
Shiebler,  (£.  D.  N.  Y.  1906)  163  Fed.  545; 
In  re  Cincinnati  Iron  Store  Co.,  (6th  Cir. 
1600)  167  Fed.  4g6,  488,  03  C.  C.  A.  122; 
Walter  A.  Wood  Co.  v.  Eubanks,  (C.  C.  A. 
4th  ar.  1909)  169  Fed.  929,  22  Am.  Bankr. 
Rep.  307;  Walter  A.  Wood  Mowing,  etc., 
Madi.  Co.  r.  VanStory,  (C.  C.  A.  4th  Cir. 
1909)  171  Fed.  375,  22  Am.  Bankr.  Rep.  740; 
In  re  Meadows,  (W.  D.  N.  Y.  1909)  173  Fed. 
694,  23  Am.  Bankr.  Rep.  124;  In  re  National 
Grocer  Co.,  (C.  C.  A.  6th  Cir.  1910)  181  Fed. 
33;  In  re  L.  M.  Alleman  Hardware  Co.,  (C. 
C.  A.  3d  Cir.  1910)  181  Fed.  810;  Hobbs  v. 
Fracier,  (Fla.  1908)  22  Am.  Bankr.  Rep.  684. 

Thus  it  haa  been  held  that  the  trustee  in 
bankruptcy  stands  ill  the  shoes  of  the  bank- 
rupt In  re  English^  (C.  C.  A.  2d  Cir.  1904) 
127  Fed.  940,  1 1  Am.  Bankr.  Rep.  674 ;  In  re 
BUke,  (C.  C.  A.  8th  Cir.  1906)  150  Fed. 
279,  17  Am.  Bankr.  Rep.  668. 

llie  statute  does  Aot  undertake  to  vest  the 
bankrupt  with  title  to  property  to  which  he 
had  no  title  prior  to  his  adjudication,  but 
onlv  relates  to  property  the  title  to  which 
he  had  acquired  to  such  an  extent  as  to  ren- 
der the  same  liabl4  to  seisure  and  sale  under 
execution  for  his  debts;  thus  the  statute  does 
not  cover  property  which  the  bankrupt  held 
as  bailee  only,  although  he  may  have  nad  an 
option  to  purchase  any  part  of  the  same  at 
any  time.  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  r.  Vanstory,  (C.  C.  A.  4th  Cir. 
1909)  171  Fed.  375»  22  Am.  Bankr.  Rep.  740. 

Nor  does  the  statute  cover  property  the 
title  to  which  has  vested,  bona  fide,  in  third 
parties  prior  to  the  institution  of  the  bank- 
ruptcy proceeding.  In  re  Osark  Cooperage, 
etc.,  Co.,  (C.  C.  A.  8th  Cir.  1910)  180  Fed. 
105. 

A  title  or  lin  aequirod  toy  an  asilgiioo  wi- 
der a  goBoial  aatifBmtBtt  valid  according  to 
the  law  of  the  state  where  it  is  made,  that  is 
to  the  advantage  of  the  estate  when  it  has 
subsequently  passed  into  bankrupti^,  is  not 
necessarily  destroyed  by  the  suppression  Qf 
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the  assignment  proceeding;  but  upon  the 
order  of  the  court  of  bankruptcy  it  may  be 
retained  by  the  trustee  for  the  benefit  of  the 
creditors.  In  re  Fish  Bros.  Wagon  Co.,  (C. 
C.  A.  8th  Cir.  1908)  164  Fed.  553,  21  Am. 
Bankr.  Rep.  149.  And  see  to  the  same  effect 
In  re  H.  G.  Andrae  Co.,  (£.  D.  Wis.  1902) 
117  Fed.  561. 

The  provisions  of  section  70  are  in  them- 
selves sufficient  to  vest  the  trustee  in  bank- 
ruptcy, when  appointed,  with  the  title  to 
property  of  the  bankrupt  held  by  an  as- 
signee under  a  general  assignment  for  the 
benefit  of  creditors,  executed  prior  to  pro- 
ceedings in  bankruptcy,  if  an  adjudication 
subsequently  follows  within  the  statutory  pe- 
riod of  four  months.  In  re  Gutwillig,  (S.  D. 
N.  Y.  1898)  90  Fed.  475;  Davis  v.  Bohle,  (C. 
C.  A.  8th  Cir.  1899)  92  Fed.  325. 

And  a  sale  of  property  by  an  assignee  for 
the  benefit  of  creditors  vests  the  purchaser 
with  no  title  as  against  the  trustee  in  bank- 
ruptcy of  the  assignor,  subsequently  ap- 
pointed on  an  adjudication  based  on  the  as- 
signment, where  such  purchaser  has  made  no 
payment  for  the  property.  In  re  Knight, 
(W.  D.  Ky.  1903)  125  Fed.  35,  11  Am. 
Bankr.  Rep.  6. 

Title  at  against  state  receiver.  —  The  trus- 
tee takes  title  as  against  a  receiver,  ap- 
pointed by  a  state  court,  who  fails  to  com- 
ply with  the  requirements  of  the  state  law 
as  to  the  filing  of  his  order  of  appointment. 
In  re  Tyler,  (W.  D.  N.  Y.  1900)  104  Fed. 
778,  5  Am.  Bankr.  Rep.  152. 

So,  also,  it  has  been  held  that  the  title  to 
the  property  of  a  bankrupt  in  possession  of 
a  state  court  receiver,  appointed  within  the 
four  months  period,  passes  to  and  becomes 
vested  in  the  trustee  in  bankruptcy,  by 
operation  of  law,  as  of  the  date  of  the  ad* 
indication;  and  the  rights  of  the  trustee  will 
be  enforced  by  the  bankruptcy  court,  if  not 
recognized  by  the  receiver.  In  re  Hecpx, 
(C.  C.  A.  8th  Cir.  1908)  21  Am.  Bankr.  Rep. 
314. 

Title  subject  to  existing  equities.  —  A  trus- 
tee in  bankruptcy  takes  the  bankrupt's  prop- 
erty, in  cases  unaffected  by  fraud,  in  the 
same  condition  that  the  bankrupt  held  it, 
and  subject  to  the  equities  thereon  in  the 
bankrupt's  hands.  Thompson  r.  Fairbanks, 
(1905)  196  U.  S.  516,  25  S.  Ct.  306,  49  U.  S. 
(L.  ed.)  577,  13  Am.  Bankr.  Rep.  437; 
Goodnough  Mercantile,  etc.,  Co.  r.  Galloway, 
(B.  C.  Ore.  1909)  171  Fed.  940.  22  Am. 
Bankr.  Rep.  803;  In  re  Macdougall,  (X.  D. 
N.  Y.  1909)  175  Fed.  400.  23  Am.  Bankr. 
Rep.  762;  In  re  Peacock,  (E.  D.  X.  C.  1910) 
178  Fed.  851;  Crosby  v.  Miller,  (D.  C.  1906) 
16  Am.  Bankr.  Rep.  805. 

Equitable  aseignment.  —  Thus  if  there  has 
been  an  equitable  assignment  of  part  of  a 
fund  by  a  bankrupt,  valid  as  between  him 
and  the  assignee,  the  trustee  in  bankruptcy 
takes  the  fund  subject  to  the  oi^signment, 
even  if  for  reasons  of  public  policy  it  could 
not  have  been  enforced  against  the  holder  of 
the  fund.  In  re  Hanna,  (E.  D.  Pa.  1900) 
105  Fed.  587,  6  Am.  Bankr.  Rep.  127. 

Where  bankrupi  had  not  paid  purchase 
price, -^The  trustee  of  a  bankrupt  has  no 


equitable  standing  to  enjoin  the  removal, 
from  a  building,  of  a  steam  engine  which  the 
bankrupt  had  not  paid  for,  nor  acquired  the 
legal  title  to,  without  an  offer  to  pay  to  the 
owner  the  unpaid  purchase  price.  In  re 
Smith,  (D.  C.  R.  I.  1903)  119  Fed.  1004,  9 
Am.  Bankr.  Rep.  590.  See  also  In  re  Manuel 
J.  Portuondo  Co.,  (E.  D.  Pa.  1905)  135  Fed. 
592. 

The  validity  of  euoh  rights,  cUUme,  and 
equities  of  third  pereona,  as  are  impressed 
upon  the  estate  of  the  bankrupt  while  in  his 
hands,  and  which  his  trustee  must  take  with 
the  property,  must,  in  the  absence  of  federal 
regulation  therefor,  be  determined  by  the 
local  law.  In  re  Wade,  (W.  D.  Mo.  1911) 
185  Fed.  664.  See  also  Godwin  r.  Murchisoa 
Nat.  Bank,  (1907)  22  Am.  Bankr.  Rep.  703, 
145  N.  C.  320,  59  S.  E.  154. 

Valid  liena  and  iacumbrancet.  —  It  is  weU 
settled  that  the  trustee  in  bankruptcy  takes 
title  to  the  assets  of  the  estate  subject  to  all 
such  liens,  claims,  and  incumbrances  there- 
on as  are  valid  as  aeainst  the  creditors 
whom  he  represents.  Hewit  r.  Berlin  Madu 
Works,  (1904)  194  U.  S.  296,  24  S.  Ct.  6S0, 
48  U.  S.  (L.  ed.)  986,  11  Am.  Bankr.  Rep. 
709;  Zartman  v.  Waterloo  First  Nat.  Bank, 
(1910)  216  U.  S.  134,  30  S.  Ct.  368;  In  re 
Cobb,  (£.  D.  N.  C.  1899)  96  Fed.  821,  3  Am. 
Bankr.  Rep.  129;  Chattanooga  Nat.  Bank  r. 
Rome  Iron  Co.,  (N.  D.  Ga.  1900)  102  Fed. 
755,  4  Am.  Bankr.  Rep.  441;  In  re  Moore, 
(D.  C.  Vt.  1901)  107  Fed.  234,  6  Am.  Bankr. 
Rep.  175;  In  re  Standard  Laundry  C6.,  (X. 
D.  Cal.  1901)  112  Fed.  126,  7  Am.  Bankr. 
Rep.  254;  Virginia  Iron,  etc.,  C6.  r.  Staake, 
(C.  C.  A.  4th  Cir.  1904)  133  Fed.  717,  IS 
Am.  Bankr.  Rep.  ^81;  In  re  Kolin,  (C.  C.  A. 
7th  Cir.  1905)  134  Fed.  557,  13  Am.  Bankr. 
Rep.  531;  In  re  Mertens,  (C.  C.  A.  2d  Cir. 
1906)  144  t^ed.  818,  16  Am.  Bankr.  Rep. 
826;  In  re  Cramond,  (N.  D.  N.  Y.  1906)  145 
Fed.  966,  17  Am.  Bankr.  Rep.  22;  In  re 
Platteville  Foundry,  etc.,  Co.,  (W.  D.  Wis. 
1906)  147  Fed.  828,  17  Am.  Bankr.  Rep.  291; 
In  re  Columbia  Fireproof  Door,  etc.,  (>>.,  (£. 
D.  N.  Y.  1909)  168  Fed.  159,  21  Am.  Bankr. 
Rep.  714;  In  re  Beachy,  (E.  D.  Wis.  1909) 
170  Fed.  825,  22  Am.  Bankr.  Rep.  538;  Con- 
tinenUI  Nat.  Bsnk  r.  Katz,  (111.)  I  Am. 
Bankr.  Rep.  19;  Crosby  r.  Miller,  (D.  C. 
1906)  16  Am.  Bankr.  Rep.  805;  Godwin  r. 
Murchison  Nat.  Bank,  (1907)  22  Am.  Bankr. 
Rep.  703,  145  N.  C.  320,  59  S.  £.  154. 

Thus  it  has  been  held  that  where  the  clsim- 
ant  sold  tobacco  to  a  bankrupt,  receiving  the 
bankrupt's  notes  as  a  conditional  payment, 
and  the  claimant  retained  possession  of  the 
tobacco  in  question  until  after  the  bankrupt's 
adjudication,  and  until  the  notes  matured 
and  were  unpaid,  the  title  to  the  property  so 
retained  did  not  pass  to  the  bankrupt's  trus- 
tee except  subject  to  the  claimant's  existing 
lien  for  the  unpaid  portion  of  the  price.  In 
re  Manuel  J.  Portuondo  Co.,  (E.  D.  Pa. 
1905)  135  Fed.  592.  See  also  In  re  Smith, 
(D.  C.  R.  I.  1903)  119  Fed.  1004,  9  Am. 
Bankr.  Rep.  590. 

And  though  the  claimant  waived  his  ri^ht 
to  a  vendor's  lien  by  extending  credit  to  the 
bankrupt,  it  was  held  that  such  lien  was  im- 
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mediately  revived,  on  the  bankrupt's  becoming 
insolvent,  as  to  so  much  of  toe  tobacco  as 
remained  in  the  claimant's  possession.  In  re 
Manuel  J.  Portuondo  Co.,  (£.  D.  Pa.  1005) 
135  Fed.  592. 

The  trtutee  ia  in  no  sense  a  bona  fide  pur* 
ohaeer  for  value,  nor  entitled  to  protection 
as  such.  Zartman  v.  Waterloo  First  Nat. 
Bank,  (1010)  216  U.  S.  134,  30  S.  Ct.  368, 
23  Am.  Bankr.  Rep.  635,  afflrming  (1007) 
189  N.  Y.  267,  82  N.  E.  127;  Allen  r.  Hol- 
lander, (C.  C.  Mass.  1904)  128  Fed.  159,  11 
Am.  BiBuikr.  Bep.  753. 

Thus  it  has  been  held  that  the  trustee  of 
a  bankrupt  corporation,  which  took  title  to 
property  expressly  subject  to  certain  chattel 
mortgages,  cannot  attack  the  validity  of  such 
mortgages  on  the  ground  that  they  were  not 
recorded  in  a  count;{r  where  one  of  the  orig- 
inal mortgagors  resided,  as  required  by  the 
state  statute;  his  rights  being  measured  by 
those  of  the  bankrupt  In  re  Columbia  Fire- 
proof Door,  etc.,  Co.,  (£.  D.  N.  Y.  1909)  168 
Fed.  150,  21  Am.  Bankr.  Rep.  714. 

But  a  trustee  in  bankruptcy  is  entitled  to 
possession  of  all  of  the  bankrupt's  property, 
and  to  administer  the  same,  although  it  may 
be  subject  to  liens  or  in  possession  of  a 
state  court  in  proceedings  to  enforce  a  lien 
instituted  within  four  months  prior  to  the 
bankruptcy.  In  re  Kaplan,  (N.  D.  Ga.  1905) 
144  Fed.  159,  16  Am.  Bankr.  Rep.  267,  ear- 
ptoinin^  Metcalf  v.  Barker,  (1902)  187  U.  S. 
165,  23  S.  Ct.  67,  47  U.  S.  (L.  ed.)   122. 

Tmstee  Tested  with  rights  of  creditor.— 
Since  the  enactment  of  the  amendment  of 
1910,  trustees  as  to  all  property  in  the  cus- 
tody or  coming  into  the  custody  of  the  bank- 
ruptcy court  are  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  there- 
on, and  also,  as  to  all  property  not  in  the 
custody  of  the  bankruptcy  court,  are  vested 
with  all  the  rights,  remedies,  and  powers  of 
a  judgment  creditor  holding  an  execution 
duly  returned  unsatisfied.  See  section  47a 
(2),  supra,  p.  682. 

Liens  invalid  as  to  creditors.  —  But  the 
rule  that  the  trustee  takes  the  estate  of  the 
bankrupt  in  the  same  plight  as  the  bankrupt 
held  it  is  not  applicable  to  liens  which,  al- 
though valid  as  to  the  bankrupt,  are  invalid 
as  to  creditors.  Baltimore  First  Nat.  Bank 
r.  Staake,  (1906)  202  U.  S.  141,  26  S.  Ct. 
580,  50  U.  S.  (L.  ed.)  967,  15  Am.  Bankr. 
Rep.  639;  In  re  Rudnick,  (D.  C.  Wash.  1900) 
102  Fed.  750,  4  Am.  Bankr.  Rep.  531 ;  In  re 
Cramond,  (N.  D.  N.  Y.  1906)  145  Fed.  966, 
17  Am.  Bankr.  Rep.  22;  Fourth  St.  Nat. 
Bank  r.  Millboume  Mills  Co.,  (C.  C.  A.  3d 
Cir.  1909)  172  Fed.  177,  22  Am.  Bankr.  Rep. 
442.  See  also  the  annotation  under  sections 
606  and  67e,  supra,  pp.  739,  792,  and  subdi- 
vision e  of  this  section,  infra,  p.  844. 

Unlike  an  assignee  for  the  benefit  of  cred- 
itors, who  has  no  rights  beyond  those  of  his 
assignor,  by  whose  voluntary  act  the  assign- 
ment  was  made,  a  trustee  in  bankruptcy 
takes  title  by  operation  of  law  entirely  inde- 
pendent of  the  bankrupt,  and  in  expressly  in- 
vested with  the  rights  of  creditors,  and  with 
authority  to  avoid  any  transfer  by  the  bank- 


rupt of  his  property  which  any  creditor 
might  have  avoided.  Fourth  St.  Nat.  Bank 
V.  Millbourne  Mills  Co.,  (C.  C.  A.  3d  Cir. 
1900)  172  Fed.  177,  22  Am.  Bankr.  Rep.  442. 

II.  Time  wheit  Title  Passes. 

Effect  of  commencement  of  proceedings  — 
Generally,  —  In  Shawnee  County  v.  Hurley, 
(C.  C.  A.  8th  Cir.  1909)  169  Fed.  92,  22  Am. 
Bankr.  Rep.  209,  it  was  said  that  on  the  day 
of  the  filing  of  the  petition  in  bankruptcy 
the  property  of  the  bankrupt  passes  from  his 
control  to  the  court  or  to  its  officers,  and 
thence  to  the  trustee  in  trust  for  the  cred- 
itors of  the  bankrupt  in  proportion  to  the 
amounts  of  their  claims  at  that  time.  On 
that  date  there  vests  in  each  creditor,  as  a 
cestui  que  trvst,  an  equitable  estate  in  such 
a  part  of  the  property  of  the  bankrupt  as  the 
amount  of  his  provable  claim  at  that  time 
bears  to  the  entire  amount  of  the  provable 
claims  against  the  e^^tate.  On  that  date  the 
bankruptcy  law  deprives  the  creditor  of  all 
his  common-law  remedies  to  collect  his  debt 
out  of  the  property  of  his  debtor  and  to  col- 
lect subsequent  interest  on  his  claim  a^^ainst 
that  property,  and  gives  him  in  lieu  thereof 
this  equitable  estate  in  the  property  of  the 
bankrupt.  Thus  the  filing  of  a  petition 
upon  which  a  subsequent  adjudication  of 
bankruptcy  is  rendered  places  all  the  prop- 
erty of  the  bankrupt  "  which  prior  to  the 
filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  him  "  in  cttstodia  legis.  From  that 
hour  the  bankrupt  is  divested  of  the  power 
to  appropriate  it  to  the  payment  of  his  debts 
or  to  u»e  and  dispose  of  it  at  will,  and  that 
authority  is  vested  in  the  District  Court. 
Every  suit  against  him  upon  a  provable 
claim  may  be  stayed  from  the  date  of  the 
filing  of  the  petition  (see  sec.  11a,  supra,  p. 
531).  Every  person  is  forbidden  to  receive 
from  the  bankrupt  any  material  amount  of 
property  after  that  date  with  intent  to  defeat 
the  Act  (see  sec.  296,  supra,  p.  646).  Every 
intentional  preference  after  that  date  is  void- 
able (see  sec.  606,  supra,  p.  739).  Upon  the 
filing  of  the  petition  the  court  may  take  im- 
mediate possession  of  the  property  if  the 
bankrupt  is  neglecting  it  so  that  it  is  deterio- 
rating in  value  (see  sec.  69a,  supra,  p.  808). 
And  upon  the  appointment  of  the  trustee  all 
the  property  of  the  bankrupt  which,  prior 
to  the  filing  of  tlie  petition,  he  could  have 
transferred,  or  which  could  have  been  seized 
or  sold  under  judicial  process  against  him, 
passes  to  this  officer  of  the  court  (see  sec. 
70a  (5).  infra,  p.  823.  Indeed,  the  condition 
at  the  time  of  the  filing  of  the  petition  meas- 
ures the  extent  of  the  estate  and  the  rights  of 
all  creditors  of  the  bankrupt,  and  all  parties 
interested  in  the  property,  throughout  all  the 
provisions  of  the  law. 

It  is  the  established  doctrine  that  bank- 
ruptcy proceedings  are  in  rem,  and  when 
commenced  all  of  the  property  then  held  by 
the  bankrupt  or  for  his  use  (aside  from  ex- 
emptions) is  subjected  to  the  jurisdiction  of 
the  bankrupt^  oourti  and  that»  when  bank- 
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ruptey  it  adjudieftted,  the  Mqueftrataoii 
reaches  all  Buch  propeiiy  at  leaat,  and  be- 
oomee  operative  from  the  instituiion  of  pro- 
eeedingt,  as  "a  caveat  to  all  the  workt," 
preventing  interference  by  attachmcnta  or 
other  means  in  derogation  of  the  interests  of 
the  esUte.  While  title  resU  in  the  bank- 
rupt up  to  adjudication,  and  in  form  until  a 
trustee  qualifies,  it  is  subject  to  the  pending 
s^uestration,  and  no  rights  can  b«  acquired 
thereunder  which  are  not  equally  amenable. 
Chicago  State  Bank  r.  Cox,  (C.  C.  A.  7th 
Cir.  1906)  143  Fed.  01,  16  Am.  Bankr.  Rep. 
32.  See  also  In  re  Duncan,  (D.  C.  S.  C. 
1006)   148  Eed.  464. 

Seotion  70a  is  not  antagonistic  to  clause 
(5)  thereof  in  respect  to  the  time  the  trus- 
tee's title  takes  effect.  The  words  "as  of 
the  date  he  was  adjudged"  refer  to  time 
merely,  whik  the  apparentlv  contradictory 
words  "  property  which  prior  to  the  filing  of 
the  petition  he  could  by  any  means  have  trans- 
ferred," etc.,  used  in  clause  (5),  refer  to 
what  title  passes,  ratlier  than  the  time  of 
vesting.  This  view  protects  ad  interim  pur- 
chasers and  keeps  going  concerns  alive,  for 
the  benefit  of  the  creditors  if  adjudications 
follow,  and  the  benefit  of  the  debtors  them- 
selves if  dismissals  result.  Nor  can  it  be 
said  that,  by  recognising  a  valid  title  in  the 
bankrupt  until  adjudication,  creditors  may 
be  at  the  mercy  of  a  dishonest  debtor;  Con- 
gress, foreseeing  that,  also  enacted  section 
60,  by  which  creditors  may  take  possession 
of  the  property  of  debtors  likely  to  take  ad- 
vantage of  the  situation.  In  re  Pease,  (W. 
D.  N.  Y.  1000)  4  Am.  Bankr.  Rep.  578,  dU- 
ajkproving  In  re  Harris,  (N.  B.  111.  1890)  2 
Am.  Bankr.  Rep.  350. 

The  commencement  of  bankruptcy  proceed- 
ings marks  the  division  of  the  bankrupt's  old 
financial  condition  and  his  new  fhiancial 
condition.  The  alleged  bankrupt  is  sup- 
posed to  give  up  everything  and  to  be  freed 
of  his  debts,  and  it  is  not  in  the  spirit  of 
the  bankruptcy  law  to  allow  him,  subse- 
quent to  the  commencement  of  bankruptcy 
proceedings,  to  change  his  etaius  so  as  to 
claim  any  greater  rights  out  of  the  property 
than  he  possessed  at  the  time  the  proceed- 
ings were  commenced.  Matter  of  Fletcher, 
(N.  D.  Ohio  1006)   16  Am.  Bankr.  Rep.  401. 

Where  a  bankrupt  was  designated  as  bene- 
ficiary in  a  poKcy  on  the  life  of  his  mother, 
whi<Ui  directed  that  it  should  be  paid  to  the 
beneficiary  of  the  insured  last  designated  on 
the  back  of  the  policy,  if  living,  and  the  in- 
sured died  four  days  after  the  filing  of  the 
bankrupt^  petition,  leaving  the  bankrupt  as 
a  designated  beneficiary,  it  was  held  that  his 
interest  in  the  policy  was  one  which  he  could 
have  transferred  under  the  state  law,  and 
therefore  it  vested  in  the  trustee  in  bank- 
ruptcy of  the  beneficiary.  In  re  Hogan,  (W. 
D.  Wis.  1011)   186  Fed.  537. 

Although  property  fraudulently  conveyed 
before  the  passage  of  the  Bankruptcy  Act,  by 
a  debtor  who  is  subsequently  adjudged  bank- 
rupt, would  be  beyond  the  reach  of  the  court 
of  bankruptcy,  yet  if  the  title  to  the  same 
has  revested  in  the  bankrupt,  and  is  in  him 
at  the  time  of  the  filing  of  the  petition,  it  is 


a  part  of  his  estate  to  be  admiaistered  in 
bankruptcy.  In  re  Brown,  (D.  C.  Ore.  1888) 
01  Fed.  358. 

Remavai  of  property  enjoined,  —  Where 
property,  claimed  to  belong  to  one  aninst 
whom  an  involuntary  petition  in  oaak- 
ruptcy  is  filed,  is  also  claimed  by  a  third 
person,  who  is  about  to  remove  it,  the  court, 
on  petition  of  the  creditors,  will  restrain 
such  third  person  from  removing  such  prop- 
erty or  making  any  change  therein.  In  re 
Smith,  (X.  D.  Ga.  1002)  113  Fed.  993,  8  Am. 
Bankr.  Rep.  55.  See  also  the  annotation  to 
this  effect,  eupm,  under  sec.  2  (3),  p.  472; 
sec.  Ho,  p.  531 ;  sec.  235,  p.  595;  and  aec  60, 
p.  808. 

But  see  In  re  Laplumib  Condensed  Milk  Co., 
(M.  D.  Pa.  1006)  145  Fed.  1013,  16  Am. 
Bankr.  Rep.  720,  wherein  it  was  said  that 
bankruptcy  proceedings  undoubtedly  put  the 
property  within  the  control  of  the  court,  if 
it  sees  fit  to  exercise  the  power;  but  pending 
and  prior  to  an  adjudication,  it  is  still  the 
bankrupt's,  title  only  vesting  in  the  trustee, 
as  of  that  date,  after  an  adjudication  has 
been  obtained.  Subject  then  to  the  right  of 
the  trustee  to  avoid  it  as  a  preference,  an 
honest  disposition  of  his  property  by  the 
bankrupt,  even  after  proceedings  have  been 
instituted,  therefore  stands. 

Property  in  ousiodia  legie.  —  It  seems  to  be 
generally  conceded  that  from  the  time  of  the 
filing  of  the  petition  in  bankruptcy  the  estate 
of  the  alleged  bankrupt  is  in  eueiodia  legie. 
Chicago  State  Bank  v.  Cox,  (C.  C.  A.  7th 
Cir.  1006)  143  ^ed.  01,  16  Am.  Bankr.  Rep. 
32;  In  re  Laplume  Condensed  Milk  Co.,  (M. 
D.  Pa.  1006)  145  Fed.  1013,  16  Am.  Bankr. 
Rep.  720;  In  re  Duncan,  (D.  C.  S.  C.  1906) 
148  Fed.  464;  Shawnee  County  v.  Hurley,  (C. 
C.  A.  8th  Cir.  1900)  160  Fed.  02,  22  Am. 
Bankr.  Rep.  200;  /ti  re  Fraxin,  (S.  D.  N.  Y. 
1000)  174  Fed.  713,  23  Am.  Bankr.  Rep.  280: 
In  re  Abrahamson,  (N.  D.  N.  Y.  1806)  1  Am. 
Bankr.  Rep.  44;  Rand  v.  Sage,  (1905)  04 
Minn.  344,  102  N.  W.  864. 

On  the  filing  of  a  petition  in  bankruptcy 
all  property  held  by  or  for  the  bankrupt  is 
brought  within  the  custody  of  the  court  of 
bankruptcy,  and  upon  adjudication  that  court 
is  vested  with  jurisdiction  thereover  coexten- 
sive with  the  United  States.  Thomas  v. 
Woods,  (C.  C.  A.  8th  Cir.  1000)  173  Fed. 
585,  23  Am.  Bankr.  Rep.  132,  decree  vacated 
(8th  Cir.  1010)  178  Fed.  1005,  101  C.  C.  A. 
664. 

No  other  court,  and  no  person  aetittg  under 
process,  can,  without  permission  of  the  bsnk- 
ruptcy  court,  interfere  with  the  property  of 
the  bankrupt's  estate.  In  re  Ccmb,  (E.  D. 
y.  C.  1800)  06  Fed.  821,  8  Am.  Bankr.  Rep. 
120;  In  re  Schloerb,  (E.  D.  Wis.  1800)  07 
Fed.  326,  3  Am.  Bankr.  Rep.  224;  In  re 
Dobert,  (W.  D.  Tex.  1008)  165  Fed.  740.  21 
Am.  Bankr.  Rep.  634. 

Effect  of  f9an<  of  notioe.  —  Where  a  hsak 
paid  checks  drawn  by  a  depositor,  in  Ignoranee 
of  the  filing  late  the  day  before  of  an  invol- 
untary petition  in  bankruptcy  against  the 
depositor,  and  the  receiver,  who  qualified  on 
the  day  of  the  payment  of  the  checks,  msde 
no  demand  lor  the  depoaitor's  funds  nntil 
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alter  the  checks  were  honored,  it  was  held 
that  the  trustee,  subflequently  elected,  could 
not  recover  from  the  bank  the  amount  paid 
on  the  checks,  /n  rt  Zotti,  (C.  G.  A.  2d 
Cir.  1911)  186  Fed.  84,  wherein  it  was  said 
that  the  rule  that  the  filing  of  a  petition  is 
a  eaTeat  to  all  the  world  cannot  be  applied 
to  a  bank  which  has  honestly  paid  checks  of 
a  depositor  without  notice  that  any  petition 
in  bankruptcy  has  been  filed  against  him  and 
who  may  never  be  adjudicated  a  bankrupt  at 
alL  On  the  other  hand,  it  would  apply  if  the 
bank  had  refused  to  pay  moneys,  which  it 
had  received  prior  to  the  filing  of  the  petition 
and  still  had,  or  moneys  which  it  had  col- 
hisively  transferred. 

Effect  of  adjudication.  —  It  has  been  fre- 
quently decided  that  the  title  to  the  bank- 
rupt's property  formally  passes  to  his  trus- 
tee by  operation  of  law  as  of  the  date  of  the 
adjudication.  Metcalf  v.  Barker,  (1902)  187 
U.  S.  165,  23  8.  Ct.  67,  47  U.  8.  (L.  ed.)  122, 
9  Am.  Bankr.  Bep.  36;  Babbitt  v,  Dutcher, 
(1910)  216  U.  8.  102,  30  8.  Ct.  372;  /n  re 
Schloerb,  (E.  D.  Wis.  1899)  97  Fed.  326,  3 
Am.  Bankr.  Rep.  224;  In  re  Goldman,  (8.  D. 
N.  Y.  1900)  102  Fed.  122,  4  Am.  Bankr.  Kep. 
100;  In  re  Ck)rbett,  (E.  D.  Wis.  1900)  104 
Fed.  872,  5  Am.  Bankr.  Rep.  224;  In  re 
Engk,  (E.  B.  Pa.  1901)  106  Fed.  893,  6  Am. 
Bankr.  Rep.  372;  In  re  Kellogg,  (W.  D.  N. 
Y.  1902)  113  Fed.  120,  7  Am.  Bankr.  Rep. 
623;  Chicago  State  Bank  v.  Cox,  (C.  C.  A. 
7th  Cir.  1906)  143  Fed.  91,  16  Am.  Bankr. 
Rep.  32;  In  re  Yonngstrom,  (C.  C.  A.  8th 
Cir.  1907)  153  Fed.  98,  18  Am.  Bankr.  Rep. 
572;  In  re  Letson,  (C.  C.  A,  8th  Cir.  1907) 
157  Fed.  78,  19  Am.  Bankr.  Rep.  506;  In  re 
Fradn,  (8.  D.  N.  Y.  1909)  174  Fed.  713,  23 
Am.  Bankr.  Rep.  289;  In  re  Nisenson,  (D.  C. 
N.  J.  1910)  182  Fed.  912;  In  re  Hurley,  (D. 
C.  Mass.  1910)  185  Fed.  851;  In  re  Zotti, 
(C.  C.  A.  2d  Cir.  1911)  186  Fed.  84;  Crosby 
r.  Spear,  (1904)  11  Am.  Bankr.  Rep.  613,  98 
Me.  542,  57  Atl.  881. 

A  trustee  is  vested  with  title  to  the  bank- 
rupt's property  as  of  the  date  of  the  adjudi- 
cation; such  title  relates  back  to  the  com- 
mencement of  the  proceedings,  and  as  between 
courts  of  different  districts,  in  each  of  which 
a  petition  has  been  filed,  and  either  of  which 
would  have  jurisdiction,  priority  of  juris- 
diction is  determined  by  the  date  of  the  filing 
of  the  petitions,  and  not  by  the  date  of  ad- 
judication. In  re  Elmira  Steel  Co.,  (N.  D. 
N.  Y.  1901)  109  Fed.  456,  5  Am.  Bankr.  Rep. 

SUV. 

An  adjudication  in  bankruptcy  operates  in 
rem,  and  from  the  time  it  is  entered  the  bank- 
rupt's property  is  in  the  custody  of  the  court. 
In  re  Hughes,  (D.  C.  N.  J.  1909)  170  Fed. 
809,  22  Am.  Bankr.  Rep.  303. 

An  adjudication  in  bankruptcy  operates  as 
a  seizure  of  the  bankrupt's  property,  by 
which  it  is  tsken  in  euetfidia  legie  wherever 
situated  within  the  United  -States,  and  the 
title  and  right  of  possession  pass  by  opera- 
tion of  law  to  the  trustee,  as  custodian  for 
the  court,  at  once  on  his  selection  and  quali- 
fication. In  re  Granite  City  Bank,  (C.  C.  A. 
8th  Cir.  1905)  137  Fed.  818,  14  Am.  B^nkr. 
ftep.  404.    And  see  to  the  same  effect  In  re 


Cobb,  (E.  D.  N.  C.  1899)  96  Fed.  821,  3  Am. 
Bankr.  Rep.  129;  French  r.  White,  (1905) 
18  Am.  Bankr.  Rep.  905,  78  Vt.  89,  6  Ann. 
Cas.  479,  62  Atl.  35. 

Where  the  bankrupt's  mother  died,  intes- 
tate, at  six  o'clock  in  the  morning  of  the  day 
on  which,  at  eleven  o'clock,  the  petition  in 
bankruptcy  was  filed  and  an  adjudication  en- 
tered, it  was  held  that  the  bankrupt's  inter- 
est in  his  mother's  estate  pass^  to  his 
trustee.  In  re  Stoner,  (E.  D.  Pa.  1901)  105 
Fed.  752,  5  Am.  Bankr.  Rep.  402.  And  see 
to  the  same  effect  In  re  McKenna,  (N.  D.  N. 
Y.  1905)  137  Fed.  611,  15  Am.  Bankr.  Rep.  4. 

From  a  bankrupt's  adjudication  until  the 
appointment  of  a  trustee  the  bankrupt  is  not 
to  be  regarded  as  civilly  dead.  Plaut  r.  Gor- 
bam  Mfg.  Co.,  (S.  D.  N.  Y.  1909)  174  Fed. 
852,  23  Am.  Bankr.  Rep.  42. 

Property  acquired  subsequent  to  adjudica- 
tion.—  The  bankrupt's  creditors  have  no  in- 
terest in,  or  claim  to,  property  acquired  by 
the  bankrupt  after  his  adjudication;  there- 
fore, the  title  to  such  property  does  not  vest 
in  the  trustee.  In  re  McDonnell,  (N.  D.  la. 
1900)  101  Fed.  239,  4  Am.  Bankr.  Rep.  92: 
In  re  Le  Claire,  (N.  D.  la.  1903)  124  Fed. 
654,  10  Am.  Bankr.  Rep.  733 ;  In  re  Lineberry, 
(N.D.Ala.  1910)  183  Fed.  338;  In  re  Rennie, 
(8.  D.  Ind.  Ter.)  2  Am.  Bankr.  Rep.  182; 
Matter  of  Fletcher,  (N.  D.  Ohio  1906)  16 
Am.  Bankr.  Rep.  491. 

Thus  a  liquor  license,  granted  to  a  person 
after  he  has  been  adjudicated  a  bankrupt,  be- 
longs to  him  personally,  and  not  to  his  estate 
in  bankruptcy;  and  the  receiver  has  no  right 
to  sell  such  a  license  as  an  asset  of  the  bank- 
rupt's estate.  Whitlock's  License,  (1909)  22 
Am.  Bankr.  Rep.  262,  39  Pa.  Super.  Ct.  34. 

And  where  a  bankrupt,  subsequent  to  the 
filing  of  an  involuntary  petition  and  an  ad- 
judication thereon,  fell  heir  to  a  certain  in- 
terest in  an  estate,  it  was  held  that  he  was 
entitled  to  the  benefit  of  such  bequest  in  full, 
so  far  as  his  general  creditors  were  concerned. 
In  re  Woods,  (D.  C.  Pa.  1904)  133  Fed.  82, 
13  Am.  Bankr.  Rep.  240. 

The  portion  of  the  monthly  salary  of  a 
public  officer  of  a  state  which  was  earned, 
but  not  payable,  at  the  time  of  his  filing  a 
petition  in  bankruptcy,  does  not  pass  to  his 
trustee.  In  re  Doherty,  (D.  C.  Conn.  1904) 
135  Fed.  432,  13  Am.  Bankr.  Rep.  549. 

So,  also,  it  has  been  held  that  since,  under 
R.  S.  sec..  3477,  2  Fed.  Stat.  Annot.  7  ei  eeq., 
prohibiting  the  assignment  of  claims  against 
the  United  States  prior  to  allowance  and 
ascertainment  of  the  amount  due,  a  bank- 
rupt could  not  have  assigned  an  expectancy 
of  reward  for  information  concerning  smug- 
glers prior  to  the  allowance  of  the  reward 
by  the  secretary  of  the  treasury,  which  did 
not  occur  until  after  the  bankruptcy  adju- 
dication, the  reward  subsequently  awarded 
passed  to  the  bankrupt,  and  not  to  his  trus- 
tee for  the  benefit  of  creditors.  In  re  Ghasal, 
(C.  C.  A.  2d  Cir.  1909)  174  Fed.  809,  23  Am. 
Bankr.  Rep.  178. 

Necessity  of  appointment  of  trustee.  —  It 
has  been  held  that  an  adjudication  of  bank- 
ruptcy divests  the  owner  of  property  of  the 
title  thereto,  which  thereupon  becomes  in  cus- 
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tadia  UgU,  and  on  the  appointment  of  a 
trustee  his  title  relates  back  to  the  date  of 
the  adjudication.  In  re  Fracin,  (S.  D.  N.  Y. 
1900)  174  Fed.  713,  23  Am.  Bankr.  Rep.  289. 
And  see  to  the  same  effect  In  re  Letson,  (C. 
C.  A.  8th  Cir.  1907)  157  Fed.  78,  10  Am. 
Bankr.  Rep.  506;  In  re  Lineberry,  (N.  D.  Ala. 
1010)  183  Fed.  338.  And  see  the  eases  cited 
supra,  this  subdivision,  p.  8 13  ei  aeq. 

On  the  other  hand  it  has  also  been  held 
that  the  appointment  of  a  trustee  is  essential 
to  divest  the  bankrupt  of  the  title  to  his 
property.  Rand  r.  Iowa  Cent.  R.  Co.,  (1006) 
16  Am.  Bankr.  Rep.  602,  186  N.  Y.  58,  0 
Ann.  Cas.  542,  78  N.  £.  574,  reversing  ( 1004) 
12  Am.  Bankr.  Rep.  162;  Gordon  v.  Mechan- 
ics', etc.,  Ins.  Co.,  (1007)  120  La.  441,  14 
Ann.  Cas.  886,  45  8o.  384. 

And  it  is  certain  that,  until  a  trustee  has 
been  appointed,  there  is  no  legal  representa- 
tive of  the  bankrupt's  estate  clothed  with 
title  or  authority  regarding  it  In  re  Rubel, 
(E.  D.  Wis.  1008)  166  Fed.  131,  21  Am. 
Bankr.  Rep.  566. 

But  in  this  connection  it  must  be  borne 
in  mind  that,  the  property  being  in  cuatodia 
legie,  it  is  under  the  authority  of  the  bank- 
ruptcy court;  and  that  a  receiver  or  the  mar- 
shal may,  under  sections  2  (3),  3e,  and  60, 
be  appointed  to  take  possession  of  it  when  the 
facts  warrant  such  action.  See  the  annota- 
tion under  the  sections  referred  to,  supra, 
pp.  472,  404,  808,  and  see  also  the  preceding 
para^aphs  of  this  subdivision. 

It  is  true  that,  technically,  the  title  to  his 
property  remains  in  the  baxiknipt  until  the 
trustee  has  been  appointed  and  qualified. 
But  during  the  period  between  the  filing  of 
the  petition  and  the  qualifying  of  the  trustee, 
the  bankrupt's  title  is  that  of  a  trustee,  he 
occupying  a  sort  of  fiduciary  relation  to  his 
creditors.  No  title  can  be  acquired  to  the 
property  through  any  act  of  his,  or  by  opera- 
tion of  law,  during  that  period.  Matter  of 
Fletcher,  (N.  D.  Ohio  1006)  16  Am.  Bankr. 
Rep.  401.  And  see  the  cases  cited  throughout 
this  subdivision  to  the  same  effect. 

See  also  Rand  v.  Sage,  (1005)  04  Minn. 
344,  102  N.  W.  864,  wherein  the  court  said: 
"  While  the  full  legal  title  and  control  of  the 
property  does  not  pass  to  the  trustee  until 
one  is  appointed  and  qualified,  yet  if  the  cred- 
itors do  not,  for  any  reason,  act  within  the 
tin^e  limited,  the  power  is  expressly  conferred 
upon  the  court  to  appoint  such  trustee,  and, 
if  necessary,  in  the  meantime,  to  take  pos- 
session of  the  property  and  exercise  dominion 
and  control  over  it  for  the  benefit  of  the  cred- 
itors through  the  medium  of  a  receiver  spe- 
cially appointed,  or  the  marshal  of  the  court. 
These  powers  would  not  have  been  granted  if 
it  had  been  the  intention  to  deprive  the  court 
of  dominion  over  or  jurisdiction  of  the  estate 
pending  the  time  a  trustee  might  be  ap- 
pointed. Title  remaining  in  the  bankrupt  is 
inconsistent  with  control  of  the  estate  by  the 
court.  There  must  be  either  one  thing  or  the 
other.  The  bankrupt  retains  title  to  his  prop- 
erty, with  power  to  exercise  dominion  over 
it,  to  transfer  and  encumber  it,  or  the  title 
passes  conditionally  to  the  court  for  the  bene- 
fit of  the  creditors  until  a  trustee  ia  appointed 


or  the  estate  is  closed.  The  latter  is  the  only 
rational  view  consistent  with  the  provisions 
of  the  Act" 


III.   BUBDKKSOME  PBOPEBTT. 

Acoeptaace  optional  with  tmatee — Oen- 
eraUy,  —  It  is  always  optional  with  the  bank- 
rupt's trustee  whether  he  will  accept,  or  re- 
fuse to  accept,  such  assets  aa  are  of  an 
onerous  and  unprofitable  character.  In  re 
Slingluff,  (D.  C.  Md.  1000)  106  Fed.  154,  5 
Am.  Bankr.  Rep.  76;  (Sordon  v.  Mechanics', 
etc.,  Ins.  Co.,  (1007)  22  Am.  Bankr.  Rep. 
640,  120  La.  441,  45  So.  384. 

Thus  the  trustee  in  bankruptcy  haa  the 
option  to  assume  or  renounce  leases  and  other 
executory  contracts  of  the  bankrupt  as  he 
may  deem  for  the  best  interest  of  the  estate. 
Watson  V.  Merrill,  (C.  C.  A.  8th  Cir.  1005) 
136  Fed.  350,  14  Am.  Bankr.  Rep.  454. 

If  the  trustee  is  confronted  with  the  alter- 
native of  an  immediate  ejection  from  the 
premises,  with  the  consequent  depreciation 
of  the  personal  estate,  or  the  assumption  of 
an  undesirable  lease  and  the  payment  of  a 
large  sum  for  unsecured  rent,  whereby  an 
unsecured  creditor  will  secure  a  preference, 
a  court  of  equity  should  relieve  him  from  the 
coercion  of  the  situation.  If  time  is  essentia] 
for  an  equitable  adjustment  of  the  various 
rights,  the  court  may  impose  such  delay  as 
is  reasonably  necessary  upon  the  enforce- 
ment of  any  particular  right,  making  pecuni- 
ary compensation  therefor  whenever  that  is 
adequate.  In  re  Chambers,  (D.  C.  R.  L 
1000)  06  Fed.  865,  3  Am.  Bankr.  Rep.  537. 

A  trustee  in  bankruptcy  is  not  bound  to 
take  property  which  may  involve  him  in  lita- 
gation.  Oldmixon  r.  Severance.  (1907)  18 
Am.  Bankr.  Rep.  823,  117  App.  Div.  021,  102 
N.  Y.  S.  1144. 

Nor  is  the  trustee  obliged  to  accept  title  to 
the  property  surrendered  by  the  bankrupt 
if  to  do  so  would  not  benefit  the  creditors,  or 
would  prejudice  them.  Gordon  v.  Mechanics', 
etc.,  Ins.  (>>.,  (1007)  22  Am.  Bankr.  Rep. 
640,  120  La.  441,  14  Ann.  Cas.  886,  45  So. 
384. 

Where  it  is  doubtful  whether  a  proceeding 
to  set  aside  a  voidable  transfer  of  property 
would  result  in  any  benefit  to  the  estate,  such 
transfer  will  not  be  set  aside  at  the  instance 
of  creditors,  except  upon  their  giving  bond 
to  indemnify  the  trustee  for  any  loss  which 
the  estate  may  suffer.  In  re  Finlay,  (S.  D. 
N.  Y.  1900)  104  Fed.  675,  4  Am.  Bankr.  Rep. 
745. 

The  trustee  may,  at  the  request  of  the  cred- 
itors and  with  the  sanction  of  the  court,  ex- 
ecute a  quitclaim  deed  for  property  in  which 
the  bankrupt  has  an  equitable  interest,  and 
which  is  deemed  to  be  unprofitable.  Kenyon 
V.  Mulert  (C.  C.  A.  3d  Cir.  1011)  184  Fed. 
825. 

Encumbered  property.  —  A  trustee  in  bank- 
ruptcy is  not  required  to  take  charge  of,  or 
sell,  any  portion  of  the  estate  so  heavily  en- 
cumbered with  valid  liens  that  nothing  can 
be  realized  therefrom  for  the  unsecured  ered- 
iters.  In  re  Cogley,  (N.  D.  la.  1001)  107 
Fed.  78,  6  Am.  &iib.  Bap.  78L 
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The  trustee  has  the  election  to  refuse  to 
take  possession  of  mortgaged  property,  if  its 
▼alue,  over  and  above  the  incumbrance,  is  not 
sufficient  to  justify  an  attempt  to  administer 
it.  In  re  Jersey  Island  Packing  Co.,  (C.  C. 
A.  9th  Cir.  1005)  138  Fed.  625,  14  Am. 
Bankr.  Rep.  692. 

Where  it  appears  that  the  entire  assets  of 
a  bankrupt  corporation  consist  of  a  manufac- 
turing plant  encumbered  by  a  mortgage  for 
more  than  its  value;  that  the  trustee,  after 
diligent  effort,  has  been  unable  to  sell  the 
same,  either  at  public  or  private  sale,  for 
any  sum  near  its  value;  and  that  the  prop- 
erty is  a  source  of  expense,  the  court  of  banK- 
ruptcy  should  permit  it  to  be  turned  over  to 
the  mortgagee,  subject  to  the  right  of  the 
trustee  of-  general  creditors  to  contest  the 
validity  of  the  mortgage,  if  desired, /in  any 
court  having  jurisdiction.  Equitable  Loan, 
etc.,  Co.  V.  MOSS,  (C.  C.  A.  5th  Cir.  1903)  125 
Fed.  609,  11  Am.  Bankr.  Rep.  111. 

When  truatee  must  act.  —  A  bankrupt's 
trustee  has  a  reasonable  time  after  his  ap- 
pointment to  determine  whether  he  will  or 
will  not  accept  such  assets  as  appear  to  him 
to  be  unprofitable.  In  re  Rubel,  (E.  D.  Wis. 
1908)  166  Fed.  131,  21  Am.  Bankr.  Rep.  566. 

It  is  the  duty  of  the  trustee  to  elect 
whether  he  will  assume  an  existing  executory 
contract  and  continue  its  performance  and 
ultimately  dispose  of  it  for  the  benefit  of  the 
estate,  or  renounce  it,  and  leave  the  injured 
party  to  such  legal  remedies  for  the  breach 
as  the  case  affords.  Atchison,  etc.,  R.  Co.  v. 
Hurley,  (C.  C.  A.  8th  Cir.  1907)  163  Fed. 
503,  18  Am.  Bankr.  Rep.  396. 

Where  property  is  encumbered  the  trustee 
should  act  promptly  in  the  premises,  and 
if  he  concludes  not  to  redeem  the  property, 
he  should  at  onoe  notify  the  bankrupt  of  such 
conclusion,  in  order  that  the  latter  may  re- 
deem it  if  he  wishes  to  do  so.  In  re  Novak, 
(X.  D.  la.  1901)  111  Fed.  161,  7  Am.  Bankr. 
Rep.  27. 

But  the  rule  that  where  the  trustee  de- 
clines to  take  the  property  the  bankrupt  can 
assert  title  thereto  has  no  application  when 
the  trustee  is  ignorant  of  the  existence  of  the 
property  and  has  had  no  opportunity  to 
make  an  election.  Jacksboro  First  Nat.  Bank 
V.  Lasater,  (1905)  106  U.  S.  115,  25  S.  Ct. 
206,  40  U.  S.  (L.  ed.)  408,  IS  Am.  Bankr. 
Rep.  608. 

IV.  Exempt  Pbopebtt. 

Title  remains  in  bankrupt.  —  The  title  to 
exempt  property,  under  the  express  provi- 
sions of  the  Bankruptcy  Law  (sees.  70a  and 
6)  remains  in  the  bankrupt,  and  does  not 
vest  in  his  trustee.  Lockwood  r.  Exchange 
Bank,  (1003)  100  U.  S.  204,  23  S.  Ct.  751,  47 
(U.  S.  (L.  ed.)  1061;  In  re  Russie,  (D.  C. 
Ore.  1800)  06  Fed.  600,  3  Am.  Bankr.  Rep. 
6;  In  re  Marquette,  (D.  C.  Vt.  1000)  103 
Fed.  777.  4  Am.  Bankr.  Rep.  623;  In  re  Sea- 
bolt,  (W.  D.  N.  C.  1002)  113  Fed.  706,  8 
Am.  Bankr.  Rep.  60;  In  re  Edwards,  (S.  D. 
Ala.  1007)  156  Fed.  704,  10  Am.  Bankr.  Rop. 
632;  In  re  Cohn,  (D.  C.  N.  D.  1000)  171  F^. 
568,  22  Am.  Bankr.  Bep.  761 ;  In  re  Mussey, 
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(W.  D.  Tex.  1910)  179  Fed.  1007;  In  re  Na- 
tional Grocer  Co.,  (C.  C.  A.  6th  Cir.  1910) 
181  Fed.  33;  Sullivan  V:  Mussey,  (C.  C.  A. 
5th  Cir.  1910)  184  Fed.  60;  Sayre  First  Nat. 
Bank  v.  Bartlett,  (1008)  21  Am.  Bankr.  Rep. 
88,  35  Pa.  Super.  Ct.  503.  And  see  the  anno- 
tation under  section  6,  supra,  p.  508. 

Section  6  must  be  construed  with  section 
70a,  in  so  far  as  exempt  property  is  con- 
cerned, so  that  both  provisions  may  be  given 
effect.  Lockwood  v.  Exchange  Bank,  (1003) 
190  U.  S.  204,  23  S.  Ct.  761,  47  U.  8.  (L.  ed.) 
1061,  10  Am.  Bankr.  Rep.  107. 

The  purpose  of  the  Bankruptcy  Act  is  to 
give  creditors  only  such  rights  as  would 
nave  been  theirs  if  bankruptcy  had  not  super- 
vened, and  to  save  to  the  bankrupt  and  his 
family  every  right  and  exemption  which 
would  have  been  theirs  as  against  creditors 
enforcing  their  claims  by  ordinary  judicial 
process.  In  re  Cohn,  (D.  C.  N.  D.  1000) 
171  Fed.  568,  22  Am.  Bankr.  Rep.  761. 

On  the  death  of  a  debtor,  property  which 
would  have  been  set  apart  to  him  under  his 
exemption,  had  he  lived,  remains  a  part  of 
his  estate,  and  goes  to  his  administrator. 
In  re  Seabolt,  (W.  D.  N.  C.  1002)  113  Fed. 
766,  8  Am.  Bankr.  Rep.  60. 

Even  though  ewempt  property  may  be  tem- 
porarily in  the  possession  of  the  trustee,  he 
has  no  title  or  beneficial  interest  therein,  and 
the  possession,  in  effect,  remains  in  the  bank- 
nipt,  within  the  meaning  of  the  state  stat- 
ute, and  the  trustee  will  be  directed  to  sur- 
render it  to  the  bankrupt.  In  re  Durham, 
(E.  I).  Ark.  1000)  104  Fed.  231,  4  Am. 
Bankr.  Rep.  760. 

Notes  taken  for  rental  of  ewempt  property, 
—  Notes  taken  by  a  bankrupt  after  adjudica- 
tion, for  the  future  rental  of  land  which  is 
exempt,  do  not  constitute  assets  of  his  estate 
in  bankruptcy.  In  re  Oleson,  (N.  D.  la. 
1901)    110  Fed.  706,  7  Am.  Bankr.  Rep.  22. 

Waiver  of  exemption,  —  The  fact  that  a 
bankrupt  has  given  notes  in  which  he  waived 
his  right  to  exemptions  does  not  give  the 
bankruptcy  court  jurisdiction  to  administer 
his  exempt  property,  nor  affect  his  right  to 
have  the  same  set  apart  to  him.  Goodman 
1?.  Curtis,  (C.  C.  A.  6th  Cir.  1000)  174  Fed. 
644,  23  Am.  Bankr.  Rep.  504. 

Homesteads  —  Generally.  —  Since  home- 
stead property  does  not  pass  to  a  bankrupt's 
trustee,  the  fact  that  it  was  mortgaged  to  cer- 
tain creditors  does  not  make  it  assets  to  be 
administered  in  bankruptcy.  In  re  Bailey, 
(D.  C.  Utah  1010)  176  Fed.  000,  24  Am. 
Bankr.  Rep.  201. 

The  homestead  of  a  bankrupt,  exempt  from 
his  general  debts  under  the  laws  of  the  state, 
does  not  pass  to  his  trustee,  and  the  court 
of  bankruptcy  is  without  power  to  order  its 
sale  because  a  particular  creditor  may  have 
the  right,  under  such  laws,  to  subject  it  to 
the  payment  of  his  debt.  Ingram  v.  Wilson, 
(C.  C.  A.  8th  Cir.  1003)  126  Fed.  013,  11 
Am.  Bankr.  Rep.  102. 

In  the  absence  of  a  local  rule  to  the  con- 
trary, the  mere  use  by  an  insolvent  of  non- 
exempt  funds  or  assets  in  acquiring  a  home- 
stead does  not  make  it  subject  to  the  claims 
of  his  creditors  in  b«nkniptoy.    In  re  Letson, 
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(C.  C.  A.  8th  Cir.  1M7)  107  FeC  78,  19  Am. 
Bankr.  Rep.  506. 

United  SiateB  hometUiid  Umo  eaimot  be  fub- 
jected,  in  the  bankruptcy  proeeedings,  to  tiie 
payment  of  any  debt  contracted  by  him  be- 
fore the  issnance  of  the  patent  for  eiich  land, 
it  being  exempt  as  to  all  tuch  debts  by  the 
terms  of  the  Homestead  Act.  /f»  re  Daubner, 
(D.  C.  Ore.  1899)  96  Fed.  806,  8  Am.  Baakr. 
Rep.  368. 

Inierfmt  in  kwiMBttmd  parting  to  fmefee.  — 
The  interest  or  title  of  the  bankmpt  ia  the 
land  allotted  as  a  homestead  exemption,  after 
the  termination  of  the  time  for  which  tiieh 
property  is  exempted  from  sale,  is  property; 
hence  it  is  the  duty  of  the  trustee  to  reduce 
to  money,  by  sale,  such  property  or  title  or 
reversion,  and  apply  the  proceeds  to  the  tiay- 
ment  of  debts  proved  according  to  law.  In  re 
Woodard,  (E.  D.  N.  C.  1899)  96  Fed.  260,  2 
Am.  Bankr.  Rep.  839. 

The  rule  that  the  title  to  exempt  property 
does  not  pass  to  the  trustee  has  reference  to 
an  exemption  covering  all  the  property  of  the 
bankrupt,  and  is  not  applicable  to  an  exemp- 
tion of  a  homestead  or  real  estate  of  a  speci" 
fied  value,  less  than  the  actual  value,  wnere 
the  trustee  is  directed  by  the  statute  to  de- 
termine the  claim  of  the  bankrupt  to  the  ex- 
emption and  report  its  estimated  value  to  the 
court  so  that  any  excess  value  may  be  pre- 
served for  the  benefit  of  creditors.  In  rs 
Forbes,  (C.  C.  A.  9th  Cir.  1911)  186  Fed.  79. 

But  see  In  re  Manning,  (D.  G.  S.  C.  1903) 
123  Fed.  180,  10  Am.  Bankr.  Rep.  496,  where- 
in it  was  said  that  it  is  the  intent  of  the 
homestead  laws  that  a  homestead  in  real 
estate  in  kind  shall  be  set  aside  whenever 
practicable,  and  a  bankrupt  is  entitled  to 
retain  the  land  assigned  as  his  homestead, 
although  valued  in  excess  of  the  limit  of 
exemption,  on  payment  of  the  excess. 

Life  insnraace  polidsa.  — Life  insuraaee 
policies  which  are  exempt  under  the  law  of 
the  state  must  be  so  considered  under  the 
bankruptcy  law,  and  therefore  do  not  pass 
to  the  trustee.  Holden  v.  Stratton,  (1906) 
198  U.  8.  202,  25  8.  Ct.  656,  49  U.  8.  (L.  ed.) 
lOrS,  14  Am.  Bankr.  Rep.  94,  reverting  (C. 
C.  A.  9th  Cir.  1902)  113  Fed.  141,  7  Am. 
Bankr.  Rep.  015;  Hiscoek  v.  Mortens,  (1907) 
205  U.  8.  202,  27  8.  Ct.  488,  51  U.  8.  (L. 
ed.)  771,  17  Am.  Bankr.  Rep.  484;  8teele  v, 
Buel,  (C.  C.  A.  8th  Cir.  1900)  104  Fed.  968, 
6  Am.  Bankr.  Rep.  165,  revereing  (8.  D.  Ia. 
1899)  08  Fed.  78,  3  Am.  Bankr.  Rep.  549. 
And  see  infra,  p.  835,  under  the  proviso  to 
section  70a  (5)  Policy  of  Ineuranee. 

Lands  allotted  to  an  Indiaiit  within  the 
Umatilla  reservation,  under  the  Act  of  March 
3,  1885  (23  8tat.  L.  340),  is  incapable  of 
being  alienated,  encumbered,  or  sold  on  execu- 
tion; and,  therefore,  such  land  remains  ex- 
empt to  the  allottee  and  cannot  pass  to  his 
trustee  in  bankruptcy.  In  re  Russii^,  (D.  C. 
Ore.  1899)  96  Fed.  609,  3  Am.  Bankf.  Rep.  6. 

V.  Rbclucatioit  Pbooebdikos. 

Rigjit  to  reclaim.  —  Whenever  the  trustee 
in  bankruptcy  obtains  possession  of  the  prop- 
er^ of  perioas  other  than  the  bankrupt,  the 


owner  of  such  property  has  the  undoubted 
right  to  recover  It  from  the  trustee  in  sook 
appropriate  proceeding.  In  re  (Earner,  (N. 
D.  Oa.  1901)  110  Fed.  123,  6  Am.  Bankr.  Rep 
696;  in  re  Oalt,  (7th  Cir.  1903)  120  Fed. 
64,  56  C.  C.  A.  470,  13  Am.  Bankr.  Rep.  575; 
In  re  Tice,  (M.  D.  Pa.  1905)  139  Fed.  52,  15 
Am.  Bankr.  Rep.  97;  In  re  Poore,  (M.  D.  Pa. 
1905)  139  Fed.  862,  15  Am.  Bankr.  Rep.  174; 
In  re  Wells,  (M.  D.  Pa.  1905)  140  Fed.  752, 
15  Am.  Bankr.  Rep.  419;  In  re  Wood,  (M.  D. 
Pa.  1906)  140  Fed.  964,  15  Am.  Bankr.  Rep. 
411;  In  re  Heekathom,  (W.  D.  Pa.  1906) 
144  Fed.  499,  16  Am.  Bankr.  Rep.  467 ;  In  re 
Boiling,  (E.  D.  Va.  1906)  147  Fed.  786,  17 
Am.  mnkr.  Rep.  399;  In  re  Berry,  (CCA 
9d  Cir.  1906)  149  Fed.  176, 17  Am.  Bankr.  Rep. 
467;  Nylin  r.  American  Trust,  etc..  Bank,  (C. 

C.  A.  7th  Cir.  1906)  166  Fed.  276;  Frank- 
lin r.  Stonghton  Wagon  Co.,  (C.  C  A.  8tb 
Cir.  1909)  168  Fed.  857,  22  Am.  Bankr.  Rep. 
63;  Walter  A.  Wood  Mowing,  etc.,  Maeh.  Co. 
r.  Vanstory,  (C  C  A.  4th  Cir.  1909)  171  Fed. 
875,  22  Am.  Bankr.  Rep.  740;  In  re  Susque- 
hanna Roofing  Co.,  (M.  D.  Pa.  1909)  173 
Fed.  150,  23  Am.  Bankr.  Rep.  6;  In  re 
Meadows,  (W.  D.  N.  Y.  1909)  173  Fed.  694, 
23  Am.  Bankr.  Rep.  124;  In  re  Com,  (C  C. 
A.  2d  Cir.  1910)  179  Fed.  841 ;  In  re  Monon- 
rahela  Distillery  Co.,  (E.  D.  Mich.  1910)  186 
ted.  220;  In  re  Woodman,  (D.  C  Mass.  1910) 
186  Fed.  533;  McEwen  r.  Totten,  (C  C  A. 
6tb  Cir.  1906)  21  Am.  Bankr.  Rep.  336.  And 
see  infra,  p.  823,  the  annotation  under  sec- 
tion 70a  (5),  and  tupra,  p.  595,  under  sec- 
tion 235. 

Claim  aUowed  from  proeeede  of  sole. — 
And  if  the  proper^  claimed  has  been  sold  by 
the  trustee,  and  the  claimant  provea  his  right 
thereto,  the  claim  will  be  allowed  out  of  the 
proceeds  of  such  sale.    In  re  Ran^Iph,  (N. 

D.  W,  Va.  1911)  187  Fed.  186. 

Property  taken  hy  rscetoer  under  erromeom 
order.  —  Where  property  of  a  defendant  is 
taken  from  his  possession  by  a  receiver 
aoainst  his  consent,  under  an  erroneous  ord^, 
which  he  successfully  resists  in  an  appellate 
court,  he  is  entitled  to  the  return  of  sneh 
property  without  charge  of  any  kind  against 
it  or  aminst  him  by  reasim  of  the  proceed- 
ings. Beach  v,  Macon  Grocery  Co.,  (5tfa  Cir. 
1903)  125  Fed.  613,  60  C.  C.  A.  657,  11  An. 
Bankr.  Rep.  104. 

A  tnutee  in  bankruptcy  hoe  no  equitiei 
greater  than  thoee  of  the  bankrupt;  mod  he 
will  be  ordered  to  do  full  justice,  even  in 
some  cases  where  the  cireumstaaoes  would 
give  rise  to  no  legal  right,  and  perhaps  not 
even  to  a  right  which  could  be  enforced  in  a 
court  of  eqmty  as  against  an  ordinsfTy  liti- 
gant. Indeed,  bankruptcy  proceeds  on  equi- 
table principles  so  broad  that  it  will  order  a 
repayment  when  such  principles  require  it. 
notwithstanding  the  court  or  the  trustee  mav 
have  received  the  fund  without  such  compul- 
sion or  protest  as  is  ordinarily  requiied  for 
recovery  in  the  courts  either  of  common  law 
or  chancery.  In  re  Chase,  (C.  C.  A.  1st  €!ir. 
1903)  124  Fed.  753,  10  Am.  Bankr.  Rep.  677. 

In  In  re  MacDonald,  (D.CConn.  1905)  138 
Fed.  463,  14  Am.  Bankr.  Rep.  797,  it  appear* 
that  the  bankrupt  at  the  time  of  his  bank- 
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mptcy  was  conducting  n  shipyard,  and  had 
contracted  with  the  several  petitioners  to 
build  vessels  for  them,  the  contracts  provid- 
ing for  the  making  of  partial  payments  by 
them  at  certain  stages  in  the  progress  of  the 
worki  and  that  title  should  vest  as  each  pav- 
meot  was  made.  At  the  time  of  the  bank- 
mptcy  one  of  said  vessels  had  been  practi- 
eally  completed,  so  far  as  the  work  of  this 
bankrupt  was  concerned,  the  payments  had 
been  made,  and  it  had  been  launched  and  de- 
livered to  the  petitioner  for  whom  it  was 
buin,  who  was  to  complete  it  himself.  The 
others  remained  in  the  vard  in  various  stages 
of  construction,  but  the  required  payments 
had  been  made,  and  exceeded  the  value  of  the 
structures.  None  of  such  vessels  were  sched- 
uled by  the  bankrupt,  but  all  were  taken  pos- 
session of  by  the  trustee,  who  declined  to  com- 
plete the  contracts.  It  was  held  that  the 
title  to  such  vessels,  so  far  as  completed,  was 
in  the  several  petitioners,  who  were  entitled 
to  their  possession. 

i^uit%%ion  of  fad.  —  The  question  of  title  is, 
under  conflicting  evidence,  one  of  fact.  In  re 
U.  S.  Restaurant,  etc.,  Co.,  <C.  C.  A.  2d  Gir. 
1911)  187  Fed.  118;  In  re  Donnelly,  (G.  e. 
A.  2d  Cir.  1911)  187  Fed.  121. 

The  hwrden  of  proof  rests  on  the  claimant. 
In  re  Hurlbutt,  (G.  G.  A.  2d  Gir.  1906)  143 
Fed.  968,  16  Am.  Bankr.  Rep.  198;  In  re 
Kessler,  (a  D.  N.  Y.  1908)  165  Fed.  608,  21 
Am.  Bankr.  Rep.  683;  In  re  Sweeney,  (G.  G. 
A.  6th  Gir.  1900)  168  Fed.  612,  21  Am. 
Bankr.  Rep.  866;  In  re  Burke,  (S.  D.  Qa. 
1909)  168  Fed.  994,  22  Am.  Bankr.  Rep.  69; 
In  re  J.  M.  Acheson  Co.,  (G.  G.  A.  9th  Gir. 
1909)  170  Fed.  427,  22  Am.  Bankr.  Rep.  338; 
Ellet-Kendall  Shoe  Go.  f.  Ward,  (G.  G.  A. 
8th  Gir.  1911)  187  Fed.  982;  Matter  of 
Mundle,  (S.  D.  N.  Y.  1906)  13  Am.  Bankr. 
Rep.  490. 

In  In  re  Mayer,  (E.  D.  Pa.  1907)  166  Fed. 
432,  19  Am.  Bankr.  Rep.  480,  a  claim  to'prop- 
erty  which  was  in  the  possession  of  a  bank- 
rupt at  the  time  of  the  filing  of  the  petition 
was  held  not  to  have  been  sufficiently  estab- 
lished by  the  unsupported  testimony  of  the 
claimant,  where;  if  it  had  been  true,  he  could 
have  produced  other  evidence  in  corroboration 
thereof. 

RecUunation  preduded  by  act  of  daimant 
—  FJitfip  elaim.  —  A  claimant  who  deposited 
money  with  a  banking  firm  four  days  before 
it  was  adjudged  a  bankrupt  on  a  voluntary 
petition,  reoeivinff  a  certificate  of  deposit 
therefor,  on  leaming  of  the  insolvency  of  the 
bank  when  it  received  his  deposit,  was  bound  to 
elect  promptlv  whether  to  rescind  the  contract 
for  the  alleged  fraud  or  to  affirm  it,  and  the  fact 
that  he  filed  a  claim  against  the  estate  was 
held  to  constitute  an  irrevocable  election,  by 
which  he  was  prteluded  from  also  claiming 
a  rescission.  In  re  Kenyon,  (S.  D.  Ohio 
1907)  166  Fed.  868,  19  Am.  Bankr.  Rep.  196. 

So  also  it  .has  been  held  that  creditors  of 
a  bankrupt,  by  filing  their  claims  for  the 
price  of  goods  alleged  to  have  been  wrongfully 
transferred  by  the  bankrupt  to  defendant  cor- 
poration, waived  their  right  to  dispute  the 
passing  of  the  title  in  the  goods  to  the  bank- 
rupt prior  to  bankruptcy.    I^neh  v.  Bronson, 


(D.  G.  Gonn.  1908)  160  Fed.  139,  20  Am. 
Bankr.  Rep.  409. 

And  where  a  firm  of  brokers,  prior  to  their 
bankruptcy,  without  authority,  pledged  stodcs 
of  customers  in  their  hands  to  secure  loans 
to  themselves,  the  action  of  such  a  customer 
in  proving  his  claim  against  the  estate  for  the 
value  of  his  itock,  without  reservation,  with 
full  knowledge  of  the  facts,  was  held  to  con- 
stitute an  election  of  remedies,  which  pre- 
vented him  from  reclaiming  such  stock  on  its 
subsequent  return  to  the  trustee.  In  re  Berry, 
(G.  G.  A.  2d  Gir.  1909)  174  Fed.  409,  23  Am. 
Bankr.  Rep.  27. 

Claimant  bound  by  election  made  prior  to 
bankruptcy,  —  Where  a  corporation  provided 
a  bond*  issue  with  which  to  take  up  preferred 
stock,  and  a  holder  of  such  stock,  on  being 
tendered  bonds  in  the  place  thereof,  refused 
the  tender  and  demanded  money,  to  which  he 
was  entitled  under  the  retirement  proceed- 
ings, after  which  the  bonds  so  tendered  were 
kept  in  the  corporation  safe  in  an  envelope, 
with  the  stockholder's  name  indorsed  thereon, 
for  more  than  a  year,  until  the  corporation 
became  bankrupt,  it  was  held  that  the  stodc- 
holder  was  bound  by  his  election,  and  that  he 
could  not  then  demand  the  bonds  from  the 
trustee  in  exchange  for  his  stock.  In  re 
Reading  Hosiery  Go.,  <£.  D.  Pa.  1909)  171 
Fed.  196,  22  Am.  Bankr.  Rep.  662. 

In  In  re  Esmark,  (E.  D.  Pa.  1911)  188  Fed. 
687,  it  appears  that  a  claimant,  having  re- 
ceived the  bankrupt's  judgment  notes  for 
money  advanced,  afterwards  distrained  for 
rent  due  him  as  landlord  from  the  bankrupts, 
and  levied  on  certain  propertv  as  belon^ng 
to  them ;  and  it  was  held  that  he  could  not  in 
bankruptcy  thereafter  claim  title  to  such 
property  as  having  been  purchased  by  the 
bankrupts  with  claimant's  funds,  under  an 
agreement  that  he  should  hold  the  title  until 
the  money  was  repaid.  In  re  Esmark,  (E.  D. 
Pa.  1911)    188  Fed.  687. 

Jurisdiction.— \^lien  a  court  of  bankruptcy 
having  jurisdiction  in  the  premises,  through 
its  receiver  or  a  trustee  in  bankruptcy,  has 
taken  actual  possession  of  property  s<^eduled 
by  the  bankrupt  as  assets  of  his  estate,  and 
holds  the  same  for  administration  in  bank- 
ruptcy, it  is  not  competent  for  a  stranger 
claiming  to  be  the  owner  of  such  property  to 
maintain  a  suit  in  a  state  court  against  the 
trustee  for  the  purpose  of  establishing  his 
title  and  restraining  the  officer  from  selling 
the  property.  His  remedy  is  by  petition  in 
the  oourt  of  bankruptcy.  Keegan  v.  King, 
(D.  G.  Ind.  1899)  96  Fed.  768,  8  Am.  Bankr. 
Rep.  79. 

So,^  also,  it  hss  been  held  that  a  person 
claiming  to  be  the  owner  of  property  in  pos- 
session of  the  bankrupt,  and  which  has 
passed  into  the  hands  of  the  trustee  in  bank- 
ruptcy, will  not  be  allowed  to  prosecute  re- 
plevin in  a  state  court  without  the  consent 
of  the  court  of  bankruptcy.  In  re  Russell,  (G. 
G.  A.  2d  Gir.  1900)  101  Fed.  248,  3  Am. 
Bankr.  Rep.  668,  wherein  it  was  said  that 
the  claimant  might  have  brought  an  action 
in  the  state  court  Mainst  the  trustee  for  the 
recovery  of  the  value  of  the  property,  but 
that  replevin  could  not  be  maintained  because 
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it  was  an  interference  with  the  potaeuion  of 
the  court  of  bankruptcy. 

Where  the  seller  of  goods,  which  had  been 
delivered  to  the  buyers  prior  to  the  institu- 
tion of  bankruptcy  proceedings  against  them, 
rescinded  the  sale  for  fraud  after  such  pro- 
ceedings were  commenced,  and  applied  to  the 
court  in  which  the  proceedings  were  pending 
for  leave  to  commence  a  replevin  action  for 
the  goods  in  the  state  court  against  the  re- 
ceiver in  bankruptcy,  and  after  such  petition 
was  denied  applied  for  an  order  directing  the 
receiver  to  set  aside  and  hold  the  goods  in 
question  for  petitioners,  which  was  also  de- 
nied, it  was  held  that  such  seller  thereby 
became  a  party  to  the  bankruptcy  proceed- 
ings, and  was  bound  to  prosecute  its  claim 
to  the  goods  in  the  court  where  such  proceed- 
ings were  pending.  In  re  Mertens,  (N.  D. 
N.  Y.  1904)  131  Fed.  607,  12  Am.  Bankr. 
Rep.  698. 

Practice  —  Reference  to  moMter.  —  Where 
petitions  for  the  reclamation  of  property  from 
a  trustee  are  presented  to  a  court  of  bank- 
ruptcy, it  is  the  prevailing  practice  to  refer 
the  same  to  a  special  master,  instead  of  to  the 
referee  in  bankruptcy;  and  such  practice 
should  not  be  changed,  except  by  a  general 
order  of  the  Supreme  Court  which  would  be 
uniform  in  its  operations.  In  re  Tracy,  (C. 
C.  A.  2d  Cir.  1910)  179  Fed.  366. 

A  referee  in  bankruptcy  ha$  authority  to 
entertain  and  consider  the  claim  of  an  inter- 
vening petitioner  to  property  or  its  proceeds 
in  the  hands  of  a  trustee,  alleged  to  be  the 
property  of  the  petitioner,  and  not  of  the 
estate  in  bankruptcy.  In  re  Drayton,  (E.  D. 
Wis.  1904)  136  Fed.  883,  13  Am.  Bankr.  Rep. 
602. 

Trial  by  jury,  —  But  a  bona  fide  claimant 
has  the  right  to  a  trial  by  jury  in  the  federal 


court;  and  he  cannot  be  compelled  to  submit 
the  final  determination  of  his  claim  to  adju- 
dication in  a  summary  prooeeding,  on  petitioBr 
rule  to  show  cause,  and  reference  of  the  case 
to  the  master  or  referee  in  bankruptcy.  In  re 
Russell,  (C.  G.  A.  2d  Cir.  1900)  101  Fed. 
248,  3  Am.  Bankr.  Rep.  668.  And  see  also  the 
annotation  under  section  235,  atiprv,  p.  605. 

Creditor$  have  a  right  to  be  heard  as  to 
ownership  of  any  property  which  was  in  the 
possession  of  the  debtor  at  the  time  of  the  in- 
stitution of  bankruptcy  proceedings.  In  re 
Potteiger,  (E.  D.  Pa.  1910)    181  Fed.  640. 

FormM  in  reclamation  proceedings  are  given 
in  ( 1902)  8  Am.  Bankr.  Rep.  763. 

Stoppage  in  traaaittt.  •— where  gooda,  pn- 
viously  ordered,  were  shipped  to  a  bankrupt 
after  his  bankruptcy  and  delivered  to  his  re- 
ceiver, who  paid  the  freight  and  took  posses- 
sion of  them,  it  was  held  that  it  was  then  too 
late  for  the  seller  to  lay  a  foundation  for 
reclaiming  them  from  the  trustee  by  an  at- 
tempted exercise  of  the  right  of  stopfMge  ta 
transitu.  In  re  Allen,  (M.  D.  Pa.  1010) 
178  Fed.  870. 

Conflict  of  law.  —  A^^ere  the  trustee  in 
bankruptcy  and  a  transferee  of  the  bankrupt 
both  claim  certain  property  which  once  be- 
longed to  the  bankrupt,  it  may  be  difficult  to 
decide  how  far  the  title  to  the  property  la 
question  depends  upon  the  state  law  whidi 
determines  the  effect  of  the  bankrupt's  con- 
veyance, and  how  far  upon  the  Bankrupted 
Act  which  declares  what  property  the  trusts 
shall  take.  The  one  law  regulates  the  passajev 
of  title  from  the  bankrupt,  and  is  interpreted 
by  the  state  court.  The  other  law  r^pilatn 
its  passage  to  the  trustee,  and  is  interpreted 
by  the  federal  court.  In  re  Loveland,  (C.  C 
A.  1st  Cir.  1907)  166  Fed.  838,  19  Am. 
Rep.  18. 


(1)   [Documents.']  documeDts  relating  to  his  property;  [(1995)  SO  8UL 
L.  666.] 


AH  documents  included.  —  By  section  70a 
<  1 )  of  the  Bankruptcy  Act  the  trustee  takes, 
by  operation  of  law,  the  bankrupt's  title  to 
all  documents  relating  to  his  property.  In  re 
Madden,  (C.  C.  A.  2d  Cir.  1901)  110  Fed. 
348,  6  Am.  Bankr.  Rep.  614. 

Section  la  (13),  given  supra,  p.  466,  de- 
fines a  "document"  to  include  any  book, 
deed,  or  instrument  in  writing,  and  includes 
deeds,  all  other  muniments  of  title,  contracts, 
securities,  bills  receivable,  notes,  bankbooks, 
bills  of  exchange,  account  books,  and  all 
papers  and  books  relating  to  the  business  of 
the  bankrupt.  These  books  and  papers  which 
come  within  the  designation  of  documents  are 
regarded  by  the  Bankruptcy  Act  as  personal 
property,  the  title  to  which,  by  operation  of 
law,  is  vested  in  the  trustee.  They  are  valu- 
able not  so  much  as  an  asset  that  can  be  con- 
verted for  the  purpose  of  meeting  the  demands 
of  creditors,  as  they  are  for  their  importance 
as  evidence  by  which  assets  can  be  discovered 
by  the  trustee.  In  re  Hesa,  (E.  D.  Pa.  1905) 
134  Fed.  109,  14  Am.  Bankr.  Rep.  559. 

Where  a  bankrupt  pleads  his  constitutional 


priyilege  against  a  production  of  bo«ks  of 
accounts,  alleged  to  contain  incriminatis| 
evidence,  he  should  be  required  to  bring  sack 
books  and  papers  either  before  the  eourt  cr 
the  referee  in  bankruptcy  for  the  detenniss- 
tion  of  the  question  whether  the  plea  is  wel 
founded  in  fact,  and  for  the  making  of  an  or 
der  for  the  protection  of  the  bankrupt  fras 
the  discovery  of  such  evidence,  and.  if  pos- 
sible, to  enable  the  trustee  to  obtain  olhef 
necessary  information  from  such  books,  /an 
Hark,  (£.  D.  Pa.  1906)  136  Fed.  986,  /oOw- 
ing  In  re  Hess,  <E.  D.  Pa.  1005)  134  Ffi 
109.  And  see  the  annotation  under  sectioeTi 
(4)   and  (9),  eupra.  pp.  520,  524. 

But  where  there  is  no  foundation  in  fictil 
for  the  claim  of  privilege  set  up  by  a  bai^* 
rupt  on  the  ground  that  his  books  and  papei^; 
if  produced,  would  tend  to  incriminate  iaa»j 
and  the  referee  so  finds,  an  order  for  ^  ^\ 
duction  of  the  books  will  be  affirmed.  /•  ''I 
Hess,  (£.  D.  Pa.  1906)  136  Fed.  988.  1^ 
Bankr.  Rep.  669.  And  see  tbe  anw 
imder  section  7«  (4)  and  (9),  9npre^ 
620,  624. 


820 


860.  70  »  (S). 


BANKRUPTCY. 


8m.  70  a  (4). 


(2)   IPaients,  copyrights,  and  trade-marks.']  interests  in  patents,  patent 
rights,  copyrights,  and  trade-marks;  1(1898)  SO  Stat.  L.  666.] 


Title  to  application  for  patent.  —  Patent 
applications  which  have  afforded  benefit  and 
credit  to  a  bankrupt  before  bankruptcy  are 
a  epeciee  of  "  property  "  which  passes  to  the 
estate  in  bankruptcy.  In  re  Cantelo  Mfg.  Co., 
(D.  C.  Me.  1911)  185  Fed.  276,  26  Am.  Bankr. 
Rep.  57,  disapproving  In  re  McDonnell,  (N. 
D.  la.  1900)  101  Fed.  239,  4  Am.  Bankr.  Rep. 
92,  and  In  re  Dann,  (N.  D.  111.  1904)  129 
Fed.  495,  12  Am.  Bankr.  Rep.  27. 

And  in  Fisher  v,  Cushman,  (let  Cir.  1900) 
103  Fed.  860,  43  C.  C.  A.  381,  51  L.  R.  A.  292, 
it  was  suggested  that  a  court  of  bankruptcy 
iirould  compel  an  inventor  to  take  out  his 
application  for  a  patent  and  assign  it  to  his 
trustee. 

Compare  In  re  McDonnell,  (N.  D.  la.  1900) 
101  Fed.  239,  4  Am.  Bankr.  Rep.  92,  wherein 
it  was  held  that  the  statute  does  not  declare 
that  the  bankrupt's  interest  in  patentable 
inventions,  or  in  pending  applications  for 
patents,  shall  be  vested  in  the  trustee,  but 
only  his  Interest  in  patents  and  patent  rights; 
and  that  the  words  "patent  rights"  were 
intended  to  include  rights  acquired  under  a 
patent  to  a  third  party,  such  as  a  license  or 
manufacturing  right,  and  the  word  "  patents  *' 
to  include  cases  wherein  the  title  in  the  let- 
ters patent,  in  whole  or  in  part,  is  vested  in 
the  bankrupt,  either  by  the  issuance  of  the 
letters  in  his  name  or  by  proper  assignment 
in  writing  from  the  patentee.  And  see  to  the 
same  effect.  In  re  Dann,  (N.  D.  111.  1904) 
129  Fed.  495,  12  Am.  Bankr.  Rep.  27,  em- 
plaining  Fisher  v.  Cushman,  (Ist  Cir.  1900) 
103  Fed.  860,  43'  G.  C.  A.  381,  51  L.  R.  A. 
202. 


Where  the  president  and  manager  of  a  cor- 
poration had  completed  certain  inventions 
with  the  corporation's  funds,  while  acting  as 
the  corporation's  agent  and  employee,  and 
thereafter  the  corporation  obtained  credit 
thereon,  it  was  held  that  the  pending  appli- 
cations for  patents  constituted  "property" 
which  passed  to  the  corporation's  trustee  in 
bankruptcy.  In  re  Cantelo  Mfg.  Co.,  (D.  C. 
Me.  1911)    185  Fed.  276. 

A  copsrright  for  a  publication  held  under 
an  absolute  assignment  from  the  author  to 
the  assignee,  his  successors  and  assigns,  is 
property  of  the  assignee,  which  passes  to  his 
trustee  in  bankruptcy.  In  re  Howley-Dresser 
Co.,  (S.  D.  N.  Y.  1904)  132  Fed.  1002,  13 
Am.  Bankr.  Rep.  94. 

A  contract  between  an  author  and  pub- 
lisher for  the  cop3rrighting,  publication,  and 
sale,  by  the  latter,  of  a  series  of  books,  and 
the  payment  of  a  royalty  thereon  to  the 
author,  is  a  personal  engagement,  although 
the  publisher  may  be  a  corporation;  and 
where  it  expressly  provides  that  it  shall  not 
be  transferred  without  the  author's  consent, 
and  that  on  a  failure  to  carry  out  its  pro- 
visions the  copvrights  shall  revert  to  the 
author,  such  copyrights  cannot  be  sold  by  a 
trustee  in  bankruptcy  as  an  asset  of  the  pub- 
lisher's estate,  against  the  objection  of  the 
author,  who  is  entitled,  on  petition  therefor, 
to  have  them  assigned  by  the  trustee  in  ac- 
cordance with  the  contract.  In  re  McBride, 
(S.  D.  N.  Y.  1904)  132  Fed.  285,  12  Am. 
Bankr.  Rep.  81. 


(3)  [Pot£?cr«.]  powers  which  he  might  have  exercised  for  his  own  benefit^ 
but  not  those  which  he  might  have  exercised  for  some  other  person;  \^{1898y  SO 
Stat  L.  666.] 


Title  to  powers.  —  The  trustee  is  vested  by 
operation  of  law  with  the  title  of  the  bank- 
rupt to  all  "  powers  which  he  [the  bankrupt] 
might  have  exercised  for  his  own  benefit."  In 
re  Kellogg,  (C.  C.  A.  2d  Cir.  1903)  121  Fed. 

'^  L.n    333»  *®  ^^'  Bankr.  Rep.  7,  affirming  (W.  D. 

i^^l    N.  Y.  1902)  113  Fed.  120,  7  Am.  Bankr.  Rep. 

^i^^    623. 

fort^*!|       Liquor  license   not   a   ^  power.** — As   to 

m  of  ^     whether  a  liquor  license  was  included  in  the 

•li  e«i^    word  "powers,"  as  used  in  the  statute,  Put- 

tr^  ^.   nam,  C.  J.,  said :  "  We  prefer  not  to  attempt 

jifitja^    to  rest  the  case  on  this  expression,  because 

^)  \^.^  we  doubt  whether  so  popular  a  signification 

uPP- ^         (*)   [Property  transferred  in  fraud.]  property  transferred  bv  him  in  fraud 
Kl!^'  of  his  creditors;  [(1898)  SO  Stat.  L.  666.] 

benefit  of  such  creditors.  Hewit  v.  Berlin 
Mach.  Works,  (1904)  194  U.  S.  296,  24  S.  Ct. 
690,  48  U.  S.  (L.  ed.)  986,  11  Am.  Bankr. 
Rep.  709;  In  re  Beston,  (D.  C.  Neb.  1899) 
98  Fed.  587,  3  Am.  Bankr.  Rep.  388;  In  re 
Lesser,   (S.  D.  N.  Y.  1900)   100  Fed,  433,  3 


can  be  given  to  the  word,  and  whether,  on  a 
careful  examination  of  the  English  statutes 
from  which  this  was  drawn,  and  of  the  de- 
cisions of  the  English  courts  in  regard  there- 
to, we  might  not  be  required  to  determine 
that  it  is  to  be  construed  technically,  as 
known  to  the  common  law."  Fisher  v,  Cush- 
man, (C.  C.  A.  1st  Cir.  1900)  103  Fed.  860, 
4  Am.  Bankr.  Rep.  654. 

A  husband's  mterest  in  his  wife's  real 
estate  during  her  life  is  not  a  "power," 
within  the  meaning  of  section  70a  (3).  Hes- 
seltine  r.  Prince,  (D.  C.  Mass.  1899)  96  Fed. 
802,  2  Am.  Bankr.  Rep.  600. 


.^ 


^i^ ]j'     Property  fraudulently  transferred  Testa  in 

^iid  ^^  trustee.  —  In  accordance  with  section  70a 
_^i9^(4),  above  set  out,  it  has  frequently  been  de- 
r^trin ^«^«ided  that  the  title  to  all  property  trans* 
\^)  l)^ 'penned  by  the  bankrupt  in  fraud  of  his  cred- 
^^^  ^  )ltora  vests  in  the  bankrupt's  trustee  for  the 
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Am.  Bankr.  Rep.  816;  In  re  Hamilton  Farni* 
ture,  etc.,  Co.,  <D.  C.  Ind.  1902)  117  Fed. 
774,  9  Am.  Bankr.  Rep.  06;  Cheaapeake  Shoe 
Co.  «.  Seldner,  <C.  C.  A.  4ih  Cir.  1903)  128 
Fed.  693,  10  Am.  Bankr.  Rep.  466;  Buah  9. 
Export  Storage  Co.,  (E.  D.  Tenn.  1904)  136 
Fed.  918,  14  Am.  Bankr.  Rep.  138;  Chicago 
SUte  Bank  v.  Cox,  (C.  C.  A.  7th  Cir.  1906) 
143  Fed.  91,  16  Am.  Bankr.  Rep.  32;  /»  re 
Kohler,  (C.  C.  A.  6th  Cir.  1908)  169  Fed.  871, 
20  Am.  Bankr.  Rep.  89;  Balding  Hall  Mfff. 
Co.  V.  Meroer,  etc.,  Lumber  Co.,  (C.  C.  A.  6Ui 
Cir.  1909)  176  Fed.  336,  23  Am.  Bankr.  Rep. 
696;  Lndvigh  %>,  American  Woolen  Co.,  <S.  D. 
N.  Y.  1910)  176  Fed.  146,  23  Am.  Bankr. 
Rep.  314;  In  re  Wishnefsky,  (D.  C.  N.  J. 
1910)  181  Fed.  896;  /»  re  Bendall,  (N.  D. 
Ala.  1910)  183  Fed.  816;  In  re  Spann,  (N.  D. 
Ga.  1910)  183  Fed.  819;  In  reiHartman,  <N. 
D.  N.  T.  1911)  186  Fed.  196;  In  re  McNa- 
mara,  (S.  D.  N.  Y.  1899)  2  Am.  Bankr.  Rep. 
666. 

See  also  the  annotation  under  leetion  606 
(aa  to  Toidable  preferenoea) ;  section  67«  (aa 
to  fraudulent  oonyeyanees  within  the  lour 
months  period) ;  and  section  70e  (as  to  the 
reeoTery  of  property  transferred  in  fraud  of 
creditors  generally),  pp.  739,  792,  844. 

Fropertff  9old  ty  the  hankrupt,  lut  retoined 
in  kie  poeeeeeian,  is  subject  to  be  taken  by 
6ofio  fide  creditors  as  his  property,  and  the 
good  faith  of  the  parties  makes  no  difference. 
In  re  Fitzgerald,  (D.  C.  Conn.  1911)  188 
Fed.  763. 

Collusioii  eaiential.  — Up  to  the  moment  of 
bankruptcy  a  party  may  make  a  ralid  dis- 
position of  his  property,  where  it  is  done  lor 
a  fair  consideration  and  with  an  honest 
motive;  and  even  where  there  is  a  fraudulent 
intent,  in  order  to  affect  the  purchaser,  collu- 
sion must  be  shown.  In  re  Brajamin,  (M. 
D.  Pa.  1906)  140  Fed.  820,  16  Am.  Bankr. 
Rep.  361. 

Bona  fide  iraneaetione  are,  of  oourse,  un- 
affected. Thus  in  Lovell  v.  Newman,  (E.  D. 
La.  1911)  188  Fed.  634,  it  appears  that  the 
bankrupta,  having  sold  a  quantity  of  cotton 
through  their  broker  to  various  Italian  spin- 
ners, forged  certain  bills  of  lading  purporting 
.to  show  shipment  of  the  entire  quantity  to  be 
carried  to  New  Orleans  and  thence  to  Genoa 
by  the  line  specified  in  the  contract,  consigned 
to  the  shippers'  order,  with  instructions  to 
notify  the  broker.  They  then  drew  drafts  for 
the  value  of  the  cotton  at  the  price  for  which 
it  had  been  sold,  and  annexed  the  fraudulent 
bills  of  lading,  together  with  the  insurance 
certificates  and  invoices,  the  whole  apparently 
in  strict  conformity  to  the  contract,  dis- 
counted the  drafts,  and  received  the  money. 
The  spinners  ultimately  paid  the  drafts. 
More  than  two  months  after  the  time  the 
cotton  should  have  been  delivered  under  the 
contract,  the  bankrupts  did  ship  an  identical 
quantity  of  cotton,  consigned  according  to 
the  forged  bills,  and  after  obtaining  bills  of 
lading  for  this  cotton  held  the  same  in  their 
hands,  but  before  the  cotton  had  cleared  the 
port,  bankruptcy  intervened,  and  a  quantity 
of  it  was  claimed  by  the  receivers  from  the 
steamship  on  which  it  had  been  placed.  It 
was  held  that  the  contracts  of  sale  being 


valid,  they  were  fulfilled  and  became  executed 
when  the  cotton  was  actually  delivered  to  the 
carriers,  the  stipulations  as  to  time  of  de- 
livery, and  time  and  manner  of  payment. 
beinjT  incidental  merely,  and  that  the  bank- 
rupta and  their  trustee  were  estopped  to  deny 
that  the  cotton  shipped  belonged  to  the  buyers. 

A  tranefer  between  huehand  end  wife,  as  a 
gift,  and  good  under  the  law  of  the  state,  is 
also  valid  in  bankruptcy,  in  tiie  absence  of  an 
aetnal  intention  to  defraud.  Tucker  r.  Cur- 
tin,  <C.  C.  A.  Ist  Cir.  1906)  148  Fed.  929,  17 
Am.  Bankr.  Rep.  364,  revereing  (D.  C.  Mass. 
1904)  131  Fed.  647,  12  Am.  Bankr.  Rep. 
694. 

Thus  where  a  husband  when  free  from  debt 
paid  the  consideration  for  real  estate  which 
was  conveyed  to  his  wife^  the  presumption  is 
that  a  voluntary  settlement  upon  her  was  in- 
tended, and  the  burden  rests  upon  one  seeing 
to  establish  a  resulting  trust  in  him  to  over- 
come such  presumption  by  suificient  evidence. 
In  re  Foes,  (D.  C.  Ifo.  1906)  147  Fed.  790, 
17  Am.  Bankr.  Rep.  439. 

Statntt  laiirs  ts  tltlt  aa  bstwasn  hink- 
tmpt  u4  crsditsis.--As  between  the  bank- 
rupt and  his  fraudulant  grantee,  the  bankrupt 
hsLS  no  title;  and  to  give  any  effect,  or  even 
meaning,  to  section  70a  (4)  the  words  ''title 
of  the  bankrupt  **  nmat.ba  eosMtrasd  to  msan 
title  aa  between  the  bankrupt  and  his  cred- 
itors. Chesapeake  Shoe  Co.  9.  Seldner,  (C. 
C.  A.  4th  Cir.  1903)  122  Fed.  693,  10  Am. 
Bankr.  Rep.  466;  Buah  v.  Export  Storage  Co., 
(E.  D.  Tenn.  1904)  136  Fed.  918,  14  Am. 
Bankr.  Rep.  138.  See  also  section  47s  (2), 
euproj  p.  682,  which,  aa  amended  by  the  Act 
of  1910,  vests  the  trustee  with  the  right  of  a 
creditor  holding  an  execution  duly  returned 
unsatisfied. 

All  frandnloit  tnnaftes  which  affect  cnd- 
itar's  rights  tndiided. -— Title  is  vested  gen- 
erally in  the  trustee  in  and  to  all  property 
transferred  by  the  bankrupt  in  fraud  of  his 
creditors  at  any  tbne;  and  this,  luidoubtedlv, 
Was  intended  to  mean  any  paat  fraud  where* 
by  property  which  should  rightfully  be  ap- 
plied to  the  payment  of  the  debta  owing  by 
the  bankrupt  could  be  followed  and  seised 
for  that  purpose.  In  re  Kohler,  (C.  C.  A.  6th 
Cir.  1908)  169  Fed.  871,  20  Am.  Bankr.  Rep. 
89;  fit  re  McNamara,  (S.  D.  N.  Y.  1899)  2 
Am.  Bankr.  Rep.  666. 

The  statute  includes  all  such  conveyances 
as  are  fraudulent  either  under  the  commoa 
law,  under  the  provisions  of  a  statute,  or 
under  any  recognised  rule  of  the  law  of  the 
state.  Bush  v.  Export  Storage  Co.,  (E.  D. 
Tenn.  1904)  136  Fed.  918,  14  Am.  Bankr. 
Rep.  138. 

Right  of  tmstst  snbroffatian.  —  Where  a 
debtor  shortly  before  filing  his  voluntary  peti- 
tion in  bankruptcy,  and  in  contemplatioB 
thereof,  sold  property  which  was  not  exonpt 
from  execution,  and  applied  the  proceeds  is 
part  payment  of  a  debt  secured  by  a  mortgage 
on  property  claimed  to  be  exempt  as  a  home- 
stead, it  was  held  that  the  transaction  was  ia 
fraud  ot  the  bankruptcy  law,  and  that  the 
trustee  in  bankruptcy,  for  the  benefit  of  the 
creditors,  should  be  subrogated  to  the  extent 
of  the  money  so  paid.    In  re  Boaton,  (D.  C. 
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Keb.  1899)  98  Fed.  587,  S  Am.  Bankr.  Rep. 
388. 

Decree  of  state  court  aTaflaUo  to  tmetott 
—  The  trustee  is  entitled  to  avail  himielf,  in 
like  manner  as  any  judgment  creditor,  of  a 
decree  of  a  state  court  declarinff  certain  trans- 
fers and  conveyances  of  the  debtor  to  have 
been  fraudulent  and  void;  and  he  may  claim 
the  property  affected  by  such  fraud  as  asseia 
of  toe  estate  in  bankruptcy,  subject  to  any 


valid  liens  or  charges  against  it.  In  re 
Lesser,  (8.  D.  N.  Y.  1900)  100  Fed.  433,  3 
Am.  Baikr.  Bep.  816. 

Capital  stock  is  a  trust  fund  for  the  bene- 
fit of  creditors;  and  if  such  stock  is  ficti- 
tiously and  fraudulently  issued  it  may  be 
collected  by  the  trustee  for  their  benefit.  In  re 
tu  M.  Alleman  Hardware  Co.,  (C.  G.  A.  3d 
Cir.  1910)  181  Fed.  810. 


(5)  IProperty  which  might  ha/ve  been  tranaf erred  or  levied  upotu]  property 
which  prior  to  the  filing  of  the  petition  he  oouIq  by  any  means  have  tranfiferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against 
him:  [{1898)  SO  8UU.  L.  566.^ 


I.  In  GKNBBaL^  828. 

II.  ImnoBSTs  .19   Real  Pnononrr,  no, 
824. 

III.  Pledges,  828. 

IV.  CoNDrriONAL  Sales,  828. 

V.  Tbust  Fukds  and  Dbpositb,  830. 

VI.  PBQPBRT      FlAUDUUBNTLT      OBTAINSD, 

831. 

VII.  8UB8GBIPnON8  FOB  STOCK,  832. 

VIII.  Meicbebship  in  Stock  Ezchanob,  832. 

IX.  CONTBAGTUAL    INTBUSTS   AND    OBUOA- 
TIONS,  833. 

X.  Licenses,  834. 

XI.  Effect    of    CoMMiNQUNa    PnopMTT, 
834. 

I.  In  Genbeal. 

TraasfsxaUs  and  leviaUo  property  passes 
to  trustee.  —  Subdivieion  (6),  set  out  aboTe, 
is  clearly  the  moet  ^mprehemiiye  elauae  of 
flection  70o;  and  Uie  decisions  thereunder  are 
unanimous  to  the  effect  that  this  clause  means 
precisely  what  its  language  imports,  namely, 
that  the  trustee  in  bankruptcy  is  vested,  by 
operation  of  law,  with  the  title  of  the  bank- 
rupt to  all  property  which,  prior  to  the  filing 
of  the  petition,  the  bankrupt  could  by  any 
means  have  trsasferred,  or  which  might  have 
been  levied  upon  and  sold  under  judicial 
process  against  such  bankrupt.  Knapp  r.  Mil- 
waukee Trust  Co.,  (1910)  218  U.  S.  645,  30 
S.  Ct.  412;  In  re  Baudouine,  (S.  D.  N.  Y. 
1809)  98  Fed.  638,  3  Am.  Bankr.  Rep.  66;  In 
re  Barrow,  (W.  D.  Va.  1899)  98  Fed.  682,  3 
Am.  Bankr.  Rep.  414;  In  re  Shenberger,  (N. 
D.  Ohio  1900)  102  Fed.  978,  4  Am.  Bankr. 
Rep.  487;  Fisher  v.  Cushman,  (C.  C.  A.  1st 
Cir.  1900)  103  Fed.  880,  4  Am.  Bankr.  Rep. 
864;  /ft  re  Burka,  (E.  D.  Mo.  1900)  104  Fed. 
328,  6  Am.  Bankr.  Rep.  12;  Chesapeake  Shoe 
Co.  V.  Seldner,  <C.  C.  A.  4th  Cir.  1903)  122 
Fed.  693,  10  Am.  Bankr.  Rep.  488;  /»  rs 
Butterwick,  (M.  D.  Pa.  1904)  131  Fed.  371, 
12  Am.  Bankr.  Rep.  638;  In  re  Bumstine,  (E. 
D.  Mich.  1903)  131  Fed.  828,  12  Am.  Bankr. 
Rep.  698;  Bush  v.  Export  Storage  Co.,  (E.  D. 
Tenn.  1904)  138  Fed.  918,  14  Am.  Bankr. 
Rep.  138;  In  re  Duncan,  (D.  C.  S.  C.  1908) 
148  Fed.  464,  17  Am.  Bankr.  Rep.  283 ;  In  re 
MUlboume  Mills  Co.,  (E.  D.  Pa.  1908)   182 


Fed.  988,  20  Am.  Bankr.  Rep.  746,  afflrmed 
(C.  C.  A.  8d  Cir.  1909)  172  Fed.  177;  In  re 
Gebbie,  (E.  D.  Pa.  1909)  167  Fed.  609,  21 
Am.  Bankr.  Rep.  894;  In  re  Burke,  (S.  D. 
Ga.  1909)  188  Fed.  994,  22  Am.  Bankr.  Rep. 
89;  In  re  Faulkner,  (D.  C.  Conn.  1910)  181 
Fed.  981;  Foerstner  r.  Citizens'  Sa v.,  etc.,  Co., 
(Q.  C.  A.  8th  Cir.  1911)  186  Fed.  1;  Hansen 
Mercantile  Co.  v.  Wyman,  (1908)  22  Am. 
Bankr.  Rep.  877,  106  Minn.  491,  117  N.  W. 
926. 

The  fluudm  ''eo^prsssio  bbIus  est  ezclusio 
altsrius**  djMS  not  apply;  and  the  trustee's 
right  to  any  particular  asset  will  not  be 
denied  jnerely  because  it  does  not  fall  literally 
within  the  statute.  In  re  Baudouine,  (S.  D. 
K.  Y.  1899)  98  Fed.  636,  3  Am.  Bankr.  Rep. 
65. 

Thus  it  has  been  held  that  clause  (5),  in 
connection  with  the  other  subdivisions  of  sec- 
tion 70o,  embraces  every  species  of  property, 
and  interests  in  property,  of  which  one  can 
be  invested  with  ownership.  In  re  Barrow, 
(W.  D.  Va.  1899)  98  Fed.  582,  3  Am.  Bankr. 
Rep.  414. 

But  the  word  "  property  "  Lb  not  to  be  con- 
strued in  any  looee,  popular  sense,  but  with 
regard  to  the  limitations  which  the  law  at- 
taches to  it  Fisher  v,  Cushman,  (C.  C.  A. 
1st  Cir.  1900)  103  Fed.  860,  4  Am.  Bankr. 
Rep.  664. 

The  intereet  of  a  bankrupt  in  a  eiooh  pool 
to  advance  the  market  in  a  certain  stock  and 
then  sell  to  the  public,  constitutes  "  property" 
within  the  meaning  of  the  Bankruptcy  Act. 
In  re  Lathrop,  (S.  D.  N.  Y.  1910)  184  Fed. 
634. 

Local  law  govtms.  —  Whether  property  is 
subject  to  seisure  and  sale  under  execution 
must,  senerallv,  be  determined  by  the  local 
law.  ^1  re  Shenberger,  (N.  D.  Ohio  1900) 
102  Fed.  978,  4  Am.  Bankr.  Rep.  487 ;  Fisher 
V.  Cushman,  (C.  C.  A.  1st  Cir.  1900)  103  Fed. 
860,  4  Am.  Bankr.  Rep.  654;  In  re  Butter- 
wick, (W.  D.  Pa.  1904)  131  Fed.  371,  12  Am. 
Bankr.  Rep.  536. 

CoBditioB  of  property  immaterial.  —  Sec- 
tion 70a  (6)  is  concerned  only  with  furnish- 
ing a  definition  and  prescribing  a  test  to  de- 
termine what  property  shall  pass  by  operation 
of  law  from  the  bankrupt  to  his  trustee,  so  as 
to  become  a  part  of  the  estate  for  administra- 
tion and  distribution  amons  the  creditors. 
Its  purpose  is  to  distinguish  between  what 
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Am.  Bankr.  Rep.  816;  1%  re  Hamilton  Farni- 
ture,  etc.,  Co.,  (D.  C.  lad.  1902)  117  Fed. 
774,  0  Am.  Bankr.  Rep.  06$  Cheeapeake  Shoe 
Co.  V.  Seldner,  <C.  C.  A.  4ih  Cir.  1003)  122 
Fed.  603,  10  Am.  Bankr.  Rep.  400;  Buah  t. 
Export  Storage  Co.,  (E.  D.  Tenn.  1004)  130 
Fed.  018,  14  Am.  Bankr.  Rep.  138;  Chicago 
SUte  Bank  v.  Cox,  (C.  C.  A.  7th  Cir.  1000) 
143  Fed.  01,  16  Am.  Bankr.  Rep.  32;  In  re 
Kohler,  (C.  C.  A.  6th  Cir.  1008)  160  Fed.  871, 
20  Am.  Bankr.  Rep.  80;  Belding  Hall  Mfg. 
Co.  V.  Meroer,  etc.,  Lumber  Co.,  <C.  C.  A.  Oth 
Cir.  1000)  176  Fed.  336,  23  Am.  Bankr.  Rep. 
606;  Lndvigh  v,  American  Woolen  Co.,  <8.  D. 
N.  Y.  1010)  176  Fed.  146,  23  Am.  Bankr. 
Rep.  314;  In  re  Wiehnefsky,  <D.  C.  N.  J. 
1010)  181  Fed.  806;  /»  re  BendaU,  (N.  D. 
Ala.  1910)  183  Fed.  816;  In  re  Spann,  <N.  D. 
Ga.  1910)  183  Fed.  819;  In  reiHartman,  (N. 
D.  N.  T.  1011)  186  Fed.  190;  In  rt  McNa- 
mara,  (8.  D.  N.  Y.  1899)  2  Am.  Bankr.  Rep. 
660. 

See  also  the  annotation  under  section  606 
(as  to  voidable  preferences) ;  section  67e  (aa 
to  fraudulent  oonveTanoes  within  the  four 
months  period) ;  and  section  70e  (as  to  the 
reeoTery  of  property  transferred  in  fraud  of 
creditors  generally),  pp.  739,  792,  844. 

Praperijf  sold  by  the  hankrupi,  lut  retained 
in  hie  poMeteion,  is  subject  to  be  taken  by 
6ofia  fide  creditors  as  his  property,  and  the 
good  faith  of  the  parties  makes  no  difference. 
In  re  Fitzgerald,  (D.  C.  Conn.  1911)  188 
Fed.  763. 

Collvaiim  eauntial.— Up  to  the  moment  of 
bankruptcy  a  party  may  make  a  valid  dis* 
position  of  his  property,  where  it  is  done  for 
a  fair  consideration  and  with  an  honest 
motive ;  and  even  where  there  is  a  fraudulent 
intent,  in  order  to  affect  the  purchaser,  collu- 
sion must  be  shown.  In  re  Benjamin,  (M. 
D.  Pa.  1906)  140  Fed.  320,  16  Am.  Bankr. 
Rep.  361. 

Bona  fide  iraneaefione  are,  of  course,  un- 
affected. Thus  in  Lovell  v,  Newman,  (E.  D. 
La.  1911)  188  Fed.  634,  it  appears  that  the 
bankrupts,  having  sold  a  quantity  of  cotton 
through  their  br^er  to  various  Italian  spin- 
ners, forged  certain  bills  of  lading  purporting 
^to  show  shipment  of  the  entire  quantity  to  be 
carried  to  New  Orleans  and  thoice  to  Genoa 
by  the  line  specified  in  the  contract,  consigned 
to  the  shippers'  order,  with  instructions  to 
notify  the  broker.  They  then  drew  drafts  for 
the  value  of  the  cotton  at  the  price  for  which 
it  had  been  sold,  and  annexed  the  fraudulent 
bills  of  lading,  together  with  the  insurance 
certificates  and  invoices,  the  whole  apparently 
in  strict  conformity  to  the  contract,  dis- 
counted the  drafts,  and  received  the  money. 
The  spinners  ultimately  paid  the  drafts. 
More  than  two  months  after  the  time  the 
cotton  should  have  been  delivered  under  the 
contract,  the  bankrupts  did  ship  an  identical 
quantity  of  cotton,  consigned  according  to 
the  forged  bills,  and  after  obtaining  bills  of 
lading  for  this  cotton  held  the  same  in  their 
hands,  but  before  the  cotton  had  cleared  the 
port,  bankruptcy  intervened,  and  a  quantity 
of  it  was  claimed  by  the  receivers  from  thie 
steamship  on  which*  it  had  been  placed.  It 
was  held  that  the  contracts  of  sale  being 


W 


valid,  they  were  fulfilled  and  became  executed 
when  the  cotton  was  actually  delivered  to  the 
carriers,  the  stipulations  as  to  time  of  de- 
livery, and  time  and  manner  of  payment 
beinjT  incidental  merely,  and  that  the  huk- 
rupta  and  their  trustee  were  estopped  to  deny 
that  the  cotton  shipped  belonged  to  the  buyers. 

A  transfer  between  kueband  and  wife,  as  a 
gift,  and  good  under  the  law  of  the  state,  is 
also  valid  in  baakruptey,  in  the  absence  of  sa 
actual  intention  to  defraud.  Tucker  r.  Cur- 
tin,  (C.  C.  A.  Ist  Cir.  1906)  148  Fed.  029,  17 
Am.  Bankr.  Rep.  364,  reverting  (D.  C.  Mass. 
1904)  131  Fed.  047,  12  Am.  Bankr.  Rep. 
604. 

Thus  where  a  husband  when  free  from  Mii 
paid  the  consideration  for  real  estate  which 
was  conveyed  to  his  wife^  the  presumption  is 
that  a  voluntary  settlement  upon  her  was  in- 
tended, and  the  burden  rests  upon  one  seeldiig 
to  establish  a  resulting  trust  in  him  to  over- 
come such  presumption  by  sufficient  evidence. 
In  re  Foss,  (D.  C.  Ut.  1000)  147  Fed.  790, 
17  Am.  Bankr.  Rep.  430. 

Statutt  laiira  to  tltlt  aa  bstwaan  baak- 
nipt  aad  craditoia.-*As  between  the  bank- 
rupt and  hia  fraudulent  grantee,  the  bankrupt 
hsLS  no  title;  and  to  give  any  effect,  or  evoi 
meaning,  to  seetkm  7&  (4)  the  wonis  "title 
of  the  bankrupt  **  nmst.ba  oonateiied  to  mean 
title  as  between  the  bankrupt  and  lus  cred- 
itors. Chesapeake  Shoe  Co.  9.  Seldner,  (C. 
C.  A.  4th  Cir.  1003)  122  Fed.  693,  10  Am. 
Bankr.  Rep.  400;  Bush  v.  Export  Stwage  Co., 
(E.  D.  Tenn.  1904)  130  Fed.  918,  14  Am. 
Bankr.  Rep.  138.  See  also  section  47a  (2), 
tupra,  p.  082,  which,  as  amended  by  the  Act 
of  1910,  vests  the  trustee  with  the  right  of  a 
creditor  holding  an  execution  duly  returned 
unsatisfied. 

All  fmnduloit  tnuaftea  wbidi  affect  end- 
itor't  rigbta  included.  — Title  is  vested  gen- 
erally in  the  trustee  in  and  to  all  property 
transferred  by  the  bankrupt  in  fraud  of  his 
creditors  at  any  time;  and  this,  undoubtedly, 
waa  intended  to  mean  any  past  fraud  where- 
by property  which  should  rightfully  be  ap- 
plied to  the  payment  of  the  debts  owing  iy 
the  bankrupt  could  be  followed  and  seised 
for  that  purpose.  In  re  Kohler,  (C.  C.  A.  Oth 
Cir.  1900)  169  Fed.  871,  20  Am.  Bankr.  Rep. 
80;  In  re  McNamara,  (S.  D.  N.  Y.  1899)  2 
Am.  Bankr.  Rep.  660. 

The  statute  includes  all  such  conveyances 
as  are  fraudulent  either  under  ttie  oommoo 
law,  under  the  provisions  of  a  statute,  or 
under  any  recognised  rule  of  the  law  of  the 
state.  Buah  v,  Eicport  Storage  Co.,  (K  D. 
Tenn.  1904)  136  Fed.  018,  14  Am.  Bankr. 
Rep.  138. 

Kifbt  of  tmatat  rabrogntioa.  —  Where  a 
debtor  shortly  before  filing  his  voluntary  peti- 
tion in  bankruptcy,  and  in  contemplation 
thereof,  sold  property  which  was  not  exempt 
from  execution,  and  applied  the  prooeeds  ia 
part  payment  of  a  debt  secured  bv  a  mortgage 
on  property  claimed  to  be  exempt  as  a  home- 
stead, it  was  held  that  the  transaction  was  in 
fraud  of  the  bankruptcy  law,  and  that  the 
trustee  in  bankruptcy,  for  the  benefit  of  the 
creditors,  should  be  subrogated  to  the  extent 
of  the  money  so  paid.    In  re  Boston,  (D.  C. 
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Neb.  1899)  98  Fed.  587,  S  Am.  Bftnkr.  B«p. 
388. 

Decret  of  tUte  court  ftTaflaUo  to  tntotot. 
—  The  trustee  is  entitled  to  aTail  himself,  in 
like  manner  as  any  judgment  creditor,  of  a 
decree  of  a  state  court  declarinff  certain  trans- 
fers and  conveyances  of  the  debtor  to  have 
been  fraudulent  and  Toid;  and  he  may  claim 
the  property  affected  by  such  fraud  a«  assets 
of  the  estate  in  bankruptcy,  subject  to  any 


Talid  liens  or  charges  against  it.  In  re 
Lesser,  (8.  D.  N.  Y.  1900)  100  Fed.  433,  3 
Am.  Bankr.  Rep.  815. 

Capital  stock  is  a  trust  fund  for  the  bene- 
fit of  creditors;  and  if  such  stock  is  ficti- 
tiously and  fraudulently  issued  it  may  be 
collected  by  the  trustee  for  their  benefit.  In  re 
L.  M.  Alleman  Hardware  Co.,  (C.  G.  A.  3d 
Cir.  1910)  181  Fed.  810. 


(5)  ^Property  which  might  ha/ve  been  transferred  or  levied  upofu'\  property 
which  prior  to  the  filing  of  the  petition  he  ooulq  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against 
him:  i{18d8)  SO  Stat.  L.  666.^ 


I.  In  GKNBBaL^  823. 
II.  ImnoBSTs  jm  Real  Paonanrr,  na, 

824. 

III.  Pledges,  820. 

IV.  CoifDrrioNAL  Salsb,  828. 

V.  Tbust  FumMi  AND  Dsposm,  830. 

VI.  Pbqpbrt    Fbauduubntlt    Obtainsd, 
831. 

VII.  8UB8GBIPn01l8  FOB  STOCK,  832. 

VIII.  Meicbebship  nr  Stock  Ezchanob,  832. 

IX.  CONTBACTUAL    INTBBBSTS   AND   OBUOA- 
TI0N8,  833. 

X.  Licenses,  834. 

XI.  Fpfect    or    CoMioNQUNa    Fbqpbbtt, 
834. 

I.  In  Genbbai.. 

Traasfsxabls  and  leviabto  proptrty  passes 
to  tivstse.  —  SubdiviaioD  (6),  set  out  aboTe, 
is  elearly  the  most  oomprehensive  clause  of 
section  70o;  and  the  decisions  thereunder  are 
unanimous  to  the  effect  that  this  clause  means 
precisely  what  its  language  imports,  namely, 
that  the  trustee  in  buikruptey  is  vested,  by 
operation  of  law,  with  the  title  of  the  bank- 
rupt to  all  property  wliieh,  prior  to  the  filing 
of  the  petition,  the  bankrupt  could  by  any 
means  have  transferred,  or  which  might  have 
been  levied  upon  and  sold  under  judicial 
process  against  such  bankrupt.  Knapp  r.  Mil- 
waukee Trust  Co.,  <1010)  216  U.  S.  545,  30 
S.  Ct.  412;  In  re  Baudouine,  (S.  D.  N.  Y. 
1809)  00  Fed.  536,  3  Am.  Bankr.  Bep.  55;  In 
re  Barrow,  (W.  D.  Va.  1890)  98  Fed.  582,  3 
Am.  Bankr.  Bep.  414;  In  re  Shenberger,  (N. 
D.  Ohio  1900)  102  Fed.  978,  4  Am.  Bankr. 
Rep.  487;  Fisher  9.  Cushman,  (C.  C.  A.  Ist 
Cir.  1900)  103  Fed.  860,  4  Am.  Bankr.  Rep. 
654;  /n  re  Burka,  (E.  D.  Mo.  1900)  104  Fed. 
826,  5  Am.  Bankr.  Rep.  12;  Chesapeake  Shoe 
Co.  V.  Seldner,  (CCA.  4th  Cir.  1903)  122 
Fed.  593,  10  Am.  Bankr.  Rep.  466;  /»  re 
Butterwiek,  <M.  D.  Pa.  1904)  131  Fed.  371, 
12  Am.  Bankr.  Rep.  536;  In  re  Bumstine,  (E. 
D.  Mich.  1903)  131  Fed.  828,  12  Am.  Bankr. 
Rep.  696;  Bush  v.  Export  Storage  Co.,  (E.  D. 
Tenn.  1904)  136  Fed.  918,  14  Am.  Bankr. 
Rep.  138;  In  re  Duncan,  (D.  C  S.  C  1906) 
148  Fed.  464,  17  Am.  Bankr.  Rep.  283;  In  re 
Millboume  Mills  Co.,  <E.  D.  Pa.  1908)   162 


Fed.  988,  20  Am.  Bankr.  Rep.  746,  affirmed 
(C  C  A.  8d  Cir.  1909)  172  Fed.  177;  In  re 
Gebbie,  (E.  D.  Pa.  1909)  167  Fed.  609,  21 
Am.  Bankr.  Rep.  694;  In  re  Burke,  (S.  D. 
Ga.  1909)  168  Fed.  994,  22  Am.  Bankr.  Rep. 
69;  In  re  Faulkner,  (D.  C  Conn.  1910)  181 
Fed.  981;  Foerstner  v.  Citixens'  Sav.,  etc.,  Co., 
(Q.  C  A.  6th  Cir.  1911)  186  Fed.  1;  Hansen 
Mercantile  Co.  f>,  Wyman,  (1908)  22  Am. 
Bankr.  Rep.  877,  105  Minn.  491,  117  N.  W. 
926. 

ns  fluudm  ''so^prsssio  uins  est  ezclusio 
sltsrins'*  djMS  not  apply;  and  the  trustee's 
right  to  mny  particular  asset  will  not  be 
denied  jnerely  because  it  does  not  fall  literally 
within  the  statute.  In  re  Baudouine,  (S.  D. 
K.  Y.  1899)  96  Fed.  536,  3  Am.  Bankr.  Rep. 
55. 

Thus  it  has  been  held  that  clause  (5),  in 
oonnection  with  the  other  subdivisions  of  sec- 
tion 70o,  embraoes  every  species  of  property, 
and  interests  in  property,  of  which  one  can 
be  invested  with  ownership.  In  re  Barrow, 
(W.  D.  Va.  1899)  98  Fed.  582,  3  Am.  Bankr. 
Rep.  414. 

But  the  word  "  property  "  is  not  to  be  con- 
strued in  any  loose,  popular  sense,  but  with 
regard  to  the  limitations  which  the  law  at- 
taches to  it  Fisher  v.  Cushman,  (C  C  A. 
1st  Cir.  1900)  103  Fed.  860,  4  Am.  Bankr. 
Rep.  654. 

The  iniereet  of  a  hamkrupi  in  a  etock  pool 
to  advance  the  market  in  a  certain  stock  and 
then  sell  to  the  public,  constitutes  "  property" 
within  the  meaning  of  the  Bankruptcy  Act. 
In  re  Lathrop,  (S.  D.  N.  Y.  1910)  184  Fed. 
534. 

Local  law  govsns. —- Whether  property  is 
subject  to  seisure  and  sale  under  execution 
must,  senerallv,  be  determined  by  the  local 
law.  In  re  Shenberaer,  (N.  D.  Ohio  1900) 
102  Fed.  978,  4  Am.  Bankr.  Rep.  487;  Fisher 
9.  Cushman,  (C  C  A.  1st  Cir.  1900)  103  Fed. 
860,  4  Am.  Bankr.  Rep.  654;  In  re  Butter- 
wick,  (W.  D.  Pa.  1904)  131  Fed.  371,  12  Am. 
Bankr.  Rep.  536i 

CoBditiott  of  property  immaterial.  —  Sec- 
tion 70a  (5)  is  concerned  only  with  furnish- 
ing a  definition  and  prescribing  a  test  to  de- 
termine what  property  shall  pass  by  operation 
of  law  from  the  bankrupt  to  his  trustee,  so  as 
to  become  a  part  of  the  estate  for  administra- 
tion and  distribution  among  the  creditors. 
Its  purpose  is  to  distinguish  between  what 


f 


IM.  70  ft  (i). 


BANKRUPTCY. 


TOa(§). 


passes  and  what  does  not  pass,  as  regards 
specific  property  and  property  rights,  without 
regard  to  the  condition  of  the  property, 
whether  in  possession  or  in  action.  With 
reference  to  its  condition,  the  property  might 
be  found  in  adverse  possession  of  a  third  per- 
son, or  to  have  been  fraudulently  transferred, 
or  under  an  invalid  pledge  or  Hen,  in  all  of 
which  cases  suit  by  the  trustee  would  or 
might  become  necessary  in  order  to  bring 
in  the  property  or  its  proceeds;  but  these 
several  conditions  an  provided  for  in  other 
sections  of  the  act.  Bush  r.  Export  Storage 
Co.,  (E.  D.  Tenn.  1904)  136  Fed.  918,  14  Am. 
Bankr.  Rep.  138. 

TranafexB  and  inciimbraBost  ineffectiva  aa 
to  crsditota.  —  Where,  under  the  state  laws, 
a  transfer  or  incumbrance  of  property  is  void 
or  voidable  as  to  creditors,  for  want  of  record 
or  otherwise,  so  as  to  be  subject  to  execution, 
the  property  passes  to  the  trustee  in  bank- 
ruptcy under  section  70a  (5).  Knapp  r. 
Milwaukee  Trust  Co.,  (1910)  216  U.  S.  545, 
30  S.  Ct.  412;  Chesapeake  Shoe  Co.  t?.  Seld- 
ner,  (C.  C.  A.  4th  Cir.  1903)  122  Fed.  693, 
10  Am.  Bankr.  Rep.  466;  In  re  Tweed,  (N. 
D.  la.  1904)  131  Fed.  355,  12  Am.  Bankr. 
Rep.  648;  Foerstner  r.  Citizens'  Sav.,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1911)  186  Fed.  1. 

Defeasible  or  ccmtiageat  interest. -- The 
marketability  and  assignability  of  property 
are  quite  distinct,  and  the  fact  that  an  inter- 
est in  property  is  defeasible  or  contingent 
does  not  prevent  it  from  being  transferable 
within  the  meaning  of  the  bankruptcy  law. 
In  re  Wright,  (C.  C.  A.  2d  Cir.  1907)  157 
Fed.  644,  19  Am.  Bankr.  Rep.  464,  reversing 
(W.  D.  N.  Y.  1907)  16  Am.  Bankr.  Rep.  778. 

The  fact  that  tranaferability  depends  on 
the  consent  of  a  stranger  does  not  defeat  the 
claim  of  creditors  in  bankruptcy  to  realize 
what  can  be  obtained  on  a  transfer  if  made. 
Fisher  r.  Cushman,  (C.  C.  A.  Ist  Cir.  1900) 
103  Fed.  860,  4  Am.  Bankr.  Rep.  654. 

Nontransferable  property  does  not  pass. — 
It  was  clearly  the  intention  of  Congress  that 
property  should  not  pass  to  the  trustee  which 
could  not  be  the  subject  of  conveyance  or  dis- 
position by  the  bankrupt  at  the  time  the 
bankruptcy  proceedings  were  inaugurated. 
Hesseltine  v.  Prince,  (D.  C.  Mass.  1899)  95 
Fed.  802,  2  Am.  Bankr.  Rep.  600;  In  re 
Russie,  (D.  C.  Ore.  1899)  96  Fed.  609,  3  Am. 
Bankr.  Rep.  d;  In  re  Burka,  (E.  D.  Mo. 
1900)  104  Fed.  326,  5  Am.  Bankr.  Rep.  12. 

Thus  the  interest  of  a  legatee  under  a  will 
which  provided  that  *'  no  income  or  principal 
shall  in  any  case  be  assignable,  or  alienable 
by  anticipation,  or  subject  to  attachment, 
levy,  or  seizure  by  any  creditor  of  the  bene- 
ficiary, prior  to  his  or  her  actual  receipt 
thereof,"  does  not  pass  to  the  legatee's  trustee 
in  bankruptcy.  Munroe  r.  Itewey,  (Mass. 
1900)  4  Am.  Bankr.  Rep.  264. 

A  claim  of  a  wifa  for  alimony  is  not  a 
property  right,  and  property  awarded  to  her 
as  alimony  after  her  bankruptcy  does  not  be- 
come a  part  of  her  estate  in  Imnkruptcy.  In  re 
Le  Claire,  (N.  D.  la.  1903)  124  Fed.  654,  10 
Am.  Bankr.  Rep.  733. 

A  bankrupt's  right  to  eani  wages  in  the 
future,  and  dispose  of  the  fruits  of  his  labor, 


is  not  "property"  as  that  term  is  used  in 
section  7(ki  (6).  In  re  Home  Discount  Cc 
(N.  D.  Ala.  1906)  147  Fed.  538,  17  Am. 
Bankr.  Rep.  168. 

il.  iNTCBBSTs  nr  Real  PnoPBnrT,  etc. 

Generally.  —  It  is  well  settled  that  the 
trustee  in  bankruptcy  is,  on  his  appointment, 
vested,  by  operation  of  law,  with  all  the 
right,  title,  and  interest  to  real  property 
which,  prior  to  the  filing  of  the  petition  in 
bankruptcy,  the  bankrupt  might  have  trans- 
ferred, or  which  might  have  been  sold  under 
judicial  process  issued  against  him.  /•  rv 
Woodard,  (E.  D.  N.  C.  1899)  95  Fed.  260,  2 
Am.  Bankr.  Rep.  339;  In  re  St.  John,  (K.  Dl 
N.  Y.  1900)  105  Fed.  234,  5  Am.  Bankr.  Bep. 
190;  In  re  Twaddell,  (D.  C.  Del.  1901)  110 
Fed.  145,  6  Am.  Bankr.  Rep.  539. 

Veeted  remainder.  —  Thus  it  has  been  held 
that  a  vested  remainder  passes  to  the  trustee. 
In  re  McHarry,  (C.  C.  A.  7th  Cir.  1901)  111 
Fed.  498,  7  Am.  Bankr.  Rep.  83. 

And  it  has  also  been  held  that  the  interest 
of  a  bankrupt  in  his  father's  estate,  vested 
prior  to  bankruptcy,  goes  to  the  trustee^  even 
though  such  jinterest  has  not  been  determined. 
In  re  Mosier,  (D.  C.  Vt.  1901)  112  Fed.  1^ 
7  Am.  Bankr.  Rep.  268. 

Life  inieriBst,  —  6o,  also,  a  bankrupt's  life 
interest  in  real  property  becomes  a  part  of 
his  estate  on  his  adjudication.  In  re  Force, 
(D.  C.  Mass.  1899)  4  Am.  Bankr.  Rep.  114. 

Interest  under  contract.  —  The  trustee  is 
also  entitled  to  any  interest  which  the  bank- 
rupt may  have  under  a  contract  for  the  ssJe 
of  land.  In  re  CUrk,  (M.  D.  Pa.  1902)  118 
Fed.  358,  0  Am.  Bankr.  Rep.  252. 

Landlord's  interests.  —  Upon  his  adjudica- 
tion as  a  bankrupt  the  interests  of  a  land- 
lord, as  such,  pass  to  his  trustee.  In  re 
Hays,  etc.,  Co.,  (W.  D.  Ky.  1902)  117  Fed. 
879,  9  Am.  Bankr.  Rep.  144. 

Rente  accruing  after  adjudication  for  mort- 
gaged property  of  the  bankrupt  which  comes 
into  the  possession  of  the  trustee,  and  before 
the  mortgagee  has  taken  such  action  as  to 
entitle  him  to  possession  of  the  property,  be- 
long to  the  estate.  In  re  Dole,  (D.  C.  Tt 
1901)  110  Fed.  926,  7  Am.  Bankr.  Rep.  21; 
In  re  Torchia,  (W.  D.  Pa.  1911)  185  Fed. 
576;  In  re  Force^  (D.  C.  Mass.  1899)  4  Am. 
Bankr.  Rep.  114. 

Tenant's  interest  in  laasehoM. — When  s 
tenant  has  been  declared  bankrupt,  his  trus- 
tee, on  his  appointment,  is  vested  with  title 
to  the  leasehold  sul^ect  to  his  acceptance 
thereof  within  a  reasonable  time.  In  re 
Frazin,  (S.  D.  N.  T.  1909)  IK  Fed.  713,  23 
Am.  Bankr.  Rep.  289. 

The  tenant's  trustee  is  not  obliged  to  se- 
cept  the  lease,  and  if  there  be  no  aeoeptanee 
the  title  thereto  never  passes;  therefore  the 
property  which  may  be  said  to  i>as8  Imme- 
diately to  the  trustee  is  not  the  lease  itself, 
but  the  option  of  accepting  it.  In  re  FrazlB, 
(C.  C.  A.  2d  Cir.  1910)  183  Fed.  28. 

Term  not  affected.  —  Bankruptcy  does  not. 
of  itself,  terminate  the  lease.  Watson  p. 
Merrill,  (C.  C.  A.  8th  Cir.  1905)  136  Fed. 
359,  14  Am.  Bankr.  Rep.  454.     And  see  the 
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annotation  infra,  p.  833,  IX,  Contractual  In- 
iercsis  and  OhUgationa, 

And  a  lessee's  covenant  not  to  assign,  mort- 
gage, or  pledge  the  lease,  or  underlet  the 
property,  without  the  lessor's  consent,  is  not 
violated  hy  the  lessee's  bankruptcy.  In  re 
Frazin,  (S.  D.  N.  Y.  1909)  174  Fed.  713,  23 
Am.  Bankr.  Rep.  289. 

And  where  an  involuntary  bankrupt  is 
tenant  under  a  lease  containing  a  covenant 
against  assignment,  an  adjudication  in  bank- 
ruptcy is  not  a  breach,  and  the  lease  passes 
to  the  trustee.  In  re  Bush,  (D.  C.  R.  I. 
1904)  126  Fed.  878,  11  Am.  Bankr.  Rep.  415. 

When  the  trustee  accepts  a  lease,  or  a  con- 
tract for  41  lease,  made  by  the  bankrupt,  he 
must  assume  every  obligation  and  be  bound 
by  all  the  conditions  that  the  contract  im- 
poses upon  the  bankrupt.  In  re  Beachy,  (E. 
D.  Wis.  1909)  170  Fed.  825,  22  Am.  Bankr. 
Rep.  538. 

In  the  event  of  an  acceptance,  the  vesting 
of  the  trustee's  title  relates  back  to  the  time 
of  the  adjudication.  In  re  Frazin,  (G.  G.  A. 
2d  Gir.  1910)  183  Fed.  28. 

And  where,  after  the  sale  of  a  bankrupt's 
assets  located  on  leased  premises  was  con- 
firmed, the  trustee  abandoned  possession  to 
the  purchaser,  and  the  landlord  might  have 
entered  on  that  day,  it  was  held  that  the 
trustee  was  not  chargeable  with  the  pur- 
chaser's occupation  thereafter.  In  re  Rubel, 
<E.  D.  Wis.  1908)  166  Fed.  131,  21  Am. 
Bankr.  Rep.  566. 

//  the  trustee  refuses  to  a^ept  the  lease 
the  bankrupt  retains  the  term  on  precisely 
the  same  footing  as  before,  with  the  right  to 
occupy,  and  the  obligation  to  pay  rent.  In  re 
Ells,  (D.  G.  Mass.  1900)  98  Fed.  967;  In  re 
Frazin,  (G.  G.  A.  2d  Gir.  1910)   183  Fed.  28. 

Trustee  not  trespasser.  —  Where  a  bank- 
rupt's receiver  and  trustee  entered  under  the 
bankrupt's  lease,  it  was  held  that  they  were 
not  trespassers,  and  could  not  be  made  so  by 
a  state  statute.  In  re  Rubel,  (E.  D.  Wis. 
1908)  166  Fed.  131,  21  Am.  Bankr.  Rep.  566. 

Right  of  trustee  as  against  subsequent 
lessee.  —  Where,  prior  to  the  bankruptcy  of 
a  tenant,  the  landlord  took  no  steps  to  regain 
possession  of  the  premises  for  rent  in  arrear, 
on  the  appointment  of  the  tenant's  trustee  it 
was  held  that  the  latter  was  entitled  to  pos- 
session under  the  tenant's  lease,  as  against 
lessees  of  the  landlord  subsequent  to  the  ad- 
judication. In  re  Adams,  (D.  G.  Gonn.  1906) 
134  Fed.  142,  14  Am.  Bankr.  Rep.  23. 

Waiver  of  re-entry  provisions.  —  The  ac- 
ceptance of  rent  from  the  trustee  constitutes 
a  waiver  of  provisions  authorizing  re-entry  in 
case  of  the  bankruptcy  of  the  lessor;  and  in 
such  case  the  trustee  may  sell  the  lease  and 
convey  title  to  the  purchaser,  without  being 
subject  to  re-entry  on  the  part  of  the  land- 
lord, so  long  as  the  purchaser  complies  with 
the  other  provisions  of  the  lease.  In  re 
Frazin,  (S.  D.  N.  Y.  1909)  174  Fed.  713,  23 
Am.  Bankr.  Rep.  289. 

Lease  terminated  hy  dispossession.  —  Where 
a  lease  on  the  premises  occupied  by  a  bank- 
rupt was  terminated  by  a  warrant  of  dis- 
possession issued  at  least  four  days  before  a 
receiver  in  bankruptcy  was  appointed,  and 


after  the  receiver  took  possession  be  appeared 
and  announced  in  open  court  that  he  had 
finished  the  business  and  disposed  of  the 
bankrupt's  assets  contained  in  the  premises, 
and  made  no  objection  to  the  dissolution  of 
an  injunction  restraining  the  landlord  from 
interfering  with  his  possession,  it  was  held 
that  the  bankrupt  had  no  lease  which  could 
be  an  asset  of  his  estate  in  bankruptcy,  nor 
had  the  receiver  either  wrongfully  parted 
with  or  been  deprived  of  the  premises  by 
force  of  the  warrant  to  dispossess;  and  hence 
the  federal  court  had  no  jurisdiction  of  an 
action  by  a  trustee  to  establish  the  lease  as 
an  asset  of  the  estate.  Plant  r.  Gorham  Mfg. 
Go.,  (S.  D.  N.  Y.  1909)  174  Fed.  852,  23  Am. 
Bankr.  Rep.  42. 

Forfeiture  enforced.  —  Where,  prior  to  his 
having  been  adjudged  a  bankrupt,  a  tenant 
was  notified  of  the  forfeiture  of  his  lease  in 
accordance  with  the  terms  thereof,  it  was 
held  that,  on  petition  of  the  lessor,  the  court 
of  bankruptcv  properly  decreed  the  enforce- 
ment of  the  forfeiture,  and  directed  the  trus- 
tee to  surrender  possession  of  the  property  as 
the  only  effective  remedy  for  the  protection 
of  the  rights  of  the  lessor.  Lindeke  v.  Asso- 
ciates Realty  Co.,  (C.  G.  A.  8th  Gir.  1906) 
146  Fed.  630,  17  Am.  Bankr.  Rep.  215. 

Encumbered  property.  —  Property  on  which 
there  is  a  mortgage,  or  other  lien,  passes  to 
the  trustee  in  bankruptcy.  In  re  Jersey 
Island  Packing  Go.,  (C.  G.  A.  9th  Gir.  1905) 
138  Fed.  625,  14  Am.  Bankr.  Rep.  692. 

Tlie  trustee  of  a  bankrupt  whose  property 
has  been  seized  under  a  mortgage  and  is  in 
possession  of  a  receiver  appointed  in  a  fore- 
closure suit  by  a  state  court  of  competent 
jurisdiction  is  entitled  to  the  possession  of 
the  property  not  covered  by  the  mortgage, 
and  to  the  excess  of  the  proceeds  of  a  sale  of 
the  mortgaged  property  over  the  mortgage 
debt  and  costs  of  foreclosure.  Garling  t% 
Seymour  Lumber  Co.,  (C.  G.  A.  5th  Gir. 
1902)   113  Fed.  483,  8  Am.  Bankr.  Rep.  29. 

And  where  a  corporation  executed  trust 
deeds  for  all  df  its  property  to  secure  debts 
not  then  due,  such  aeeds  not  being  absolute 
conveyances,  it  was  held  that  the  grantor  re- 
tained an  interest  in  the  property  conveyed, 
which  passed  to  its  trustee  in  bankruptcy' for 
the  benefit  of  unsecured  creditors.  In  re 
Jersey  Island  Packing  Co.,  (G.  G.  A.  9th 
Gir.  1905)  138  Fed.  625,  14  Am.  Bankr.  Rep. 
692. 

Where  a  bankrupt  holds  the  legal  title  to 
mortgaged  property  when  the  adjudication  is 
made,  it  will  pass  into  the  custody  of  the 
bankruptcy  court,  and  by  operation  of  law 
the  title  of  the  bankrupt  will  vest  in  the 
trustee  as  of  the  date  of  such  adjudication. 
In  re  Novak,  (N.  D.  la.  1901)  111  Fed.  161. 
7  Am.  Bankr.  Rep.  27;  In  re  Kellogg,  (W. 
D.  N.  Y.  1902)  113  Fed.  120,  7  Am.  Bankr. 
Rep.  623. 

Right  of  redemption.  —  So,  also,  the  trustee 
is  vested  with  the  statutory  right  of  re- 
demption from  a  foreclosure  sale,  under  a 
decree  rendered  after  the  adjudication.  In  re 
Novak,  (N.  D.  la.  1901)  111  Fed.  161,  7  Am. 
Bankr.  Rep.  27. 

But  bamcruptcy  neither  enlarges  nor  pro- 
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longs  the  right  of  redcmptloii.  1%  rt  Gold- 
man, (S.  D.  N.  Y.  1900)  102  Fe<L  122,  4  Am. 
Bankr.  Rep.  100. 

Dftniftgei  oeouioaftd  \rr  duuig^  of  grmdt 
have  also  been  held  to  oonetitttts  a  part  of  the 
estate  in  bankruptcy  of  the  owner  of  the  prop- 
erty. /»  Tt  Torchia,  (W.  D.  Pa.  1011)  185 
Fed.  676. 

ContiBgent  iatoreota.  —  Where,  wider  the 
proTisiona  of  a  will,  the  bankrupt's  interest 
In  an  estate  was  contingent  as  to  whether  he 
should  erer  take,  and  not  as  to  the  time  when 
he  or  his  heirs  should  surely  take,  it  was  held 
that  he  had  no  vested  interest  which  could 
pass  to  his  trustee  in  bankrupt^.  In  re  Ehle, 
(D.  C.  Vt.  1001)  100  Fed.  625,  6  Am.  Bankr. 
Rep.  476.  See  also  In  re  Hoadlej,  (8.  D.  K. 
Y.  1000)  101  Fed.  233,  3  Am.  Bankr.  Rep. 
780. 

A  contingent  gift  in  fvturo,  which  carries 
no  present  interest  that  is  alienabls  or  sub- 
ject to  execution,  does  not  vest  in  the  donee's 
trustee  in  bankruptcy.  In  re  Gardner,  <8. 
D.  N.  Y.  1001)  106  Fed.  670,  5  Am.  Bankr. 
Rep.  432. 

Dower  and  curtesy  rights.  —  Where,  under 
the  state  law,  a  husband's  interest  in  the 
real  estate  of  his  wife  is  not  property  which 
he  could  convey  or  assign,  it  will  not  pass 
to  his  trustee  in  bankruptcy  as  assets  of  his 
estate.  Hesseltine  v.  Prince,  (t).  C.  Mass. 
1800)  05  Fed.  802,  2  Am.  Bankr.  $ep.  600. 

See  also  to  the  same  effect  as  to  dower 
rights,  which,  it  has  been  held,  are  not 
af^tcd  by  section  70a  (5),  In  re  Hays,  <C. 
G.  A.  6th  Cir.  1010)  181  Fed.  674.  And  see 
the  annotation  under  section  8,  aupra,  p.  527. 

The  %tife  of  a  bankrupt  ia  not  eetopped  to 
claim  and  recover  ker  interest  in  the  land,  as 
against  the  general  creditors  of  her  husband, 
by  any  representations  by  him  as  to  his  sole 
ownership,  made  without  her  consent  or 
knowledge.  In  re  Gamer,  (N.  D.  Ga.  1001) 
110  Fed.  123,  6  Am.  Bankr.  Rep.  506. 

Annuity  in  lieu  of  dower,  —  But  where  a 
widow  accepts  an  annuity  in  lieu  of  her  dower 
and  subsequently  becomes  a  bankrupt,  it  has 
been  held  that  such  annuity  passes  to  a 
trustee  in  bankruptcy,  being  a  right  which 
could  have  been  assigned  by  her,  or  seised  by 
her  creditors.  In  re  Burtis,  (E.  D.  X.  Y. 
1011)  188  Fed.  527. 

Community  property.  — By  the  civil  law 
which  is  in  force  in  New  Mexico,  except  as 
changed  by  statute,  community  property  ac- 
quired by  either  husband  or  wife  during  the 
marriage,  whether  by  purchase  or  their  indi* 
vidual  or  joint  labor,  is  held  by  them  as  part- 
ners, being  primarily  a  fund  for  the  payment 
of  community  debts;  and,  therefore,  on  the 
bankruptcy  of  a  husband  having  only  a  com- 
munity estate,  the  claims  of  an  antenuptial 
creditor  must  be  postponed  until  those  of 
oonununity  creditors  are  satisfied  in  full.  In 
re  Chavez,  (C.  C.  A.  8th  Cir.  1006)  140  Fed. 
73,  17  Am.  Bankr.  Rep.  641. 

Property  set  apart  aa  alimony.  — It  is  not 
within  the  jurisdiction  of  the  bankruptcy 
court  to  take  property  set  apart  as  alimony 
and  distribute  it  among  the  creditors  of  the 
wife.  In  re  Le  Claire,  (N.  D.  Ia.  1003)  124 
Fed.  654,  10  Am.  Bankr.  Rep.  733. 


lattreit  in  growing  cropa.  — If  the  bank- 
rupt's interest  in  growing  crops  is  such  that 
he  could  have  transferred  it  before  filing  his 
petition,  the  title  to  such  interest  vests  in 
the  trustee  as  of  the  date  of  the  adjudieatioa; 
and  the  bankrupt  must  account  for  suehpart 
as  he  has  disposed  of.  In  re  Barrow,  (W.  D. 
Va.  1800)  08  Fed.  582,  3  Am.  Bankr.  Rep. 
414;  In  re  LuckenbiU,  (E.  D.  Pa.  1004)  127 
Fed.  064,  11  Am.  Bankr.  Rep.  455. 

In  Vermont  the  products  of  a  wife's  land 
which  is  held  by  her  under  a  deed  without 
limitation,  occupied  by  the  family,  and 
farmed  by  her  husband,  are  not  her  separate 
property,  but  are  assets  of  the  hndiand's 
estate  in  bankruptcy.  In  re  Boaney^  <D.  C. 
Vt  1001)  100  Fed.  601,  6  Am.  Bankr.  Rep. 
478. 

III.  PuaNm. 

Property  held  hy  bankrupt  plodfeo. — As  a 
general  rule  a  bona  fide  pledge  will  be  recog- 
nised in  bankruptcy  proceedings;  and  where 
such  property  comes  into  the  possession  of  a 
trustee  in  bankruptcy  of  the  pledgee,  the 
pledgor  may  asaert  his  rights  thereto.  In  re 
McCord,  (C.  C.  A.  2d  Cir.  1000)  174  Fed. 
820,  23  Am.  Bankr.  Rep.  164. 

Property  pledged  by  bankrupt  —  Where, 
prior  to  his  adjudication,  the  bankrupt 
makes  a  bona  fide  pledge  of  his  property, 
which  would  be  effective  as  against  nis  cred- 
itors, the  trustee  takes  title  to  the  property 
so  pledged  subject  to  claims  of  the  pledgee. 
Van  Kirk  t.  Vermont  SUte  Ca,  (N.  D.  K. 
Y.  1005)  140  Fed.  38,  15  Am.  Bankr.  Rep. 
230;  In  re  Mortens,  (G.  C.  A.  2d  Cir.  1006) 
144  Fed.  818,  15  Am.  Bankr.  Rep.  362;  /«  it 
Bartlett  (M.  D.  Pa.  1000)  172  Fed.  670,  22 
Am.  Bankr.  Rep.  801;  In  re  Twining,  (£.  D. 
Pa.  1011)  185  Fed.  555.  And  see  suprs,  p. 
786,  the  annotation  under  section  67d. 

An  agreement  of  pledge,  made  by  one  who 
subseouently  became  a  bankrupt  authorising 
the  pledgee  to  sell  the  security  pledged  at 
public  or  private  sale,  with  or  without  notice, 
and  to  purchase  the  same,  is  valid,  and  a 
sale  made  in  aceordanoe  therewith  at  pablie 
auction,  but  without  notice,  and  a  purchase 
thereat  by  the  pledgee,  cannot  be  impeached 
by  the  trustee  in  banbrupti^  of  the  pled^gor, 
unless  fraud  or  bad  faith  is  affirmativelv 
shown.  In  re  Mertena,  (C.  C.  A.  2d  Cir. 
1006)  144  Fed.  818,  15  Am.  Bankr.  Rep.  9ttL 

Where  certain  warehouse  receipts  were 
pledged  to  a  bank,  by  a  corporation  while  in- 
solvent, to  secure  a  certain  ,note  then  ex- 
ecuted and  any  liability  thereafter  con- 
tracted, and  there  was  no  evidence  to  im- 
pugn the  good  faith  of  the  bank,  it  was  held 
that  the  bank  was  entitled  to  maintain  iti 
right  to  the  properly  so  pledged  not  only  for 
the  payment  of  such  note,  but  for  other  notes 
subsequently  discounted,  as  against  the  cor- 
poration's trustee  in  bankrupt<^,  iJthoagh 
the  pledee  was  made  within  four  months  prior 
to  the  filing  of  the  petition  in  baokruptej. 
Love  V.  Export  Storage  Co.,  (C.  C.  A  6th 
Cir.  1006)  143  Fed.  1,  16  Am.  Bankr.  R^ 
171. 

A  distilling  company's  warehouse  reeopts, 
calling  for  whiakqr  stored  in  its  distiliay 
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warehonse,  which  is  in  praeticflil  effect,  under 
the  internal  revenue  laws,  in  tlie  custody  of 
the  United  States,  and  incapable  of  deliTerj 
by  the  distiller  without  payuient  of  the  tax, 
represent  the  property  itself,  and  their  trans- 
fer to  a  purchaser  or  pledgee  in  good  faith, 
together  with  the  ganger's  certificates,  in  ac- 
eordanee  with  the  usages  of  the  business,  un- 
der the  law  of  Pennsylvania  operates  as  a 
delivery  of  the  whiskey;  and,  if  made  more 
than  four  months  prior  to  the  bankruptcv  of 
the  distiller,  the  sale  or  pledge  is  valid  as 
against  its  trustee.  Taney  9.  Penn  Nat. 
Bank,  (C.  C.  A.  3d  Cir.  1911)   187  Fed.  689. 

Pledge  mu9t  6e  9wrrendered  to  trustee, — 
It  has  been  held  that  a  trustee  in  bankruptcy 
is  vested  bv  law  with  title  to  all  the  assets 
of  the  bankrupt,  including  securities  in  the 
hands  of  a  creditor  as  collateral;  and  such 
creditor  has  no  right  to  hold  the  securities 
until  paid  the  amount  of  his  debt,  nor  to  sell 
or  cancel  them,  or  realise  on  them  by  the  aid 
of  a  court  or  otherwise,  independently  of  the 
bankmptey  proceedings,  but  he  must  surren- 
der them  to  the  trustee,  who  has  sole  au- 
thority to  reduce  them  to  money,  and  the 
claim  of  the  creditor  to  priority  of  payment 
out  of  the  proceeds  will  be  adjudged  and  ad- 
ministered in  the  bankruptcy  court,  which 
alone  has  Jurisdiction  of  the  matter.  In  re 
Oobb,  (B.  D.  N.  C.  1899)  96  Fed.  821,  3  Am. 
Bankr.  Rep.  129. 

Invalid  pledge.  —  A  transaction  intended  as 
a  pledge  of  property,  but  which  for  want  of 
defiverr  is  ineffectual  as  such,  does  not  create 
an  equitable  lien  as  against  a  trustee  in  bank- 
ruptcy. Fourth  St.  Nat.  Bank  t.  Milboume 
Mills  Co.,  (C.  C.  A.  3d  Cir.  1909)  172  Fed. 
177,  22  Am.  Bankr.  Rep.  442.  See  also  Guar- 
sntee  Title,  etc,  Co.  v,  Huntingdon  First  Nat. 
Bank,  (C.  C.  A.  3d  Cir.  1911)  185  Fed.  373. 

Stock  brokerage  traaa«ctieai — ConetUutee 
Vef«#iofi  of  pledger  and  pledgee.  —  Where  a 
broker  buys  stodc  for  a  customer  on  a  mar- 
gin,  the  title  to  such  stock  is  in  the  customer, 
and  not  in  the  broker,  who  holds  the  same 
merely  as  pledgee  to  secure  the  advances  made 
by  him  in  the  purchase.  Richardson  v.  Shaw, 
(C.  C.  A.  2d  Cir.  1906)  147  Fed.  659,  16  Am. 
Bankr.  Rep.  842,  affirmed  (1908)  209  U.  8. 
865,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  835,  19 
Am.  Bankr.  Rep.  717.  And  see  to  the  same 
effeet  In  re  Swift,  (C.  C.  A.  1st  Cir.  1901) 
112  Fed.  315,  7  Am.  Bankr.  Rep.  374;  Hutch- 
inson V.  LeRoy,  (C.  C.  A.  1st  Cir.  1902)  113 
Fed.  202,  8  Am.  Bankr.  Rep.  20;  /ii  re  Boi- 
ling; (E.  D.  Va.  1906)  147  Fed.  786,  17  Am. 
Bankr.  Rep.  399;  In  re  Berry,  (C.  C.  A.  2d 
Cir.  1906)  149  Fed.  176,  17  Am.  Bankr.  Rep. 
467;  /M  re  Brown,  (8.  D.  N.  T.  1909)  171 
Fed.  254,  22  Am.  Bankr.  Rep.  659;  In  re 
Meadows,  (W.  D.  N.  Y.  1909)  173  Fed.  694, 
23  Am.  Bankr.  Rep.  124,  affirmed  (C.  C.  A.  2d 
Cir.  1910)  177  Fed.  1004,  24  Am.  Bankr.  Rep. 
251. 

A  customer  is  entitled  to  any  shares  pur- 
chased for  his  account  and  owned  by  him,  so 
long  as  he  therelnr  does  not  become  debtor  to 
the  broker  or  his  bankrupt  estate.  In  re 
Carothers,  (W.  D.  Pa.  1910)  182  Ted.  501. 

Where  a  broker  who  was  carrying  stocks 
for  a  customer,  which  he  had  bought  on  a 


margin,  made  a  general  assignment,  and  a 
few  days  afterwards  the  customer  wrote  him 
asking  the  amount  of  his  account,  which  he 
did  not  know,  and  stating  that  he  would  re- 
mit the  amount  and  take  up  the  stocks;  and 
no  action  was  taken  by  the  broker  or  as- 
signee on  such  letter,  the  stocks  having  been 
previously  pledged  by  the  broker  and  sold  by 
the  pledffce,  and  the  broker  was  subsequently 
adjudged  a  bankrupt,  it  was  held  that  the 
letter  constituted  a  demand,  the  failure  to 
comply  with  which  was  a  breach  of  the  con- 
tract, and  save  the  customer  an  immediate 
right  of  action;  it  being  shown  that  he  was 
able  and  willing  to  pay  the  amount  due  from 
him  to  the  broker.  In  re  Swift,  ( D.  C.  Mass. 
1902)  114  Fed.  947,  0  Am.  Bankr.  Rep. 
237. 

In  In  re  Meadows,  (W.  D.  N.  Y.  1909)  173 
Fed.  694,  23  Am.  Bankr.  Rep.  124,  it  appears 
that  the  bankrupts,  who  were  stockbrokers 
in  Buffalo,  received  orders  from  the  petitioner 
to  buy  certain  stocks,  which  they  executed 
through  their  New  York  correspondents,  who 
purchased  the  stocks,  paid  for  the  same,  and 
charged  the  amount  to  the  bankrupts'  general 
account.  They  subsequently  had  the  stocks 
transferred  and  certificates  therefor  issued  in 
petitioner's  name,  but  retained  the  same  as 
security  for  the  bankrupts'  account.  On 
being  advised  of  tfie  purchase,  the  petitioner 
paid  the  bankrupts  for  the  stocks,  but  thev 
did  not  remit  the  money  to  the  New  York 
brokers,  and  the  stocks  had  not  been  deliv- 
ered when  the  bankruptcy  occurred.  The 
bankrupts'  indebtedness  to  the  New  York 
brokers  was  paid  from  the  proceeds  of  a  seat 
in  the  stock  exchange,  on  which  they  had  a 
lien  under  the  rules  of  tUe  exchange,  and  the 
stocks  were  delivered  to  the  banknipts'  trus- 
tee. It  was  held  that  on  the  payment  for  the 
stocks  the  title  vested  in  petitioner,  subject, 
possibly,  to  a  lien  in  favor  of  the  New  York 
brokers  for  the  purchase  price,  and,  such  price 
having  been  paid  from  other  property,  on 
which  they  also  had  a  lien,  she  was  entitled 
te  the  certificates,  as  between  her  and  the 
trustee. 

if ofiey  deposited  for  etooh,  —  Where  a  cus- 
tomer, en  the  morning  of  the  failure  of  the 
bankrupts,  paid  a  certain  sum  to  them  as  a 
margin  for  the  purchase  of  stock  which  the 
bankrupts  thereupon  ordered,  but  bankruptcy 
intervened  before  its  deliverv,  it  was  held 
that  the  contract  was  avoided,  and  that  the 
customer  was  entitled  to  a  return  of  the 
money.  In  re  Tracy,  (S.  D.  N.  Y.  1911)  186 
Fed.  844. 

A  deposit  of  eecuritiee  with  a  stock  broker 
by  a  customer  as  margin,  and  as  security 
against  losses  in  stock  transactions,  under 
an  agreement  which  does  not  contemplate  a 
sale  or  disposition  of  such  securities  by  the 
broker  except  in  the  event  of  losses,  consti- 
tutes a  pledge,  and  does  not  create  the  rela- 
tion of  debtor  and  creditor;  and  where  the 
securities  have  not  been  sold  by  the  broker 
to  meet  marginal  requirements  prior  to  his 
bankruptcy,  they  may  be  recovered  by  the 
pledgor  from  the  bankrupt's  trustee.  In  re 
Berry,  (C.  C.  A.  2d  Cir.  1906)  149  Fed.  176, 
17  Am.  Bankr.  R^.  467,  affirmed  (1908)  209 
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U.  S.  385,  28  6.  Ct.  619,  62  U.  S.  (L.  ed.) 
846. 

Efftet  of  right  to  use  9took,  —  Where  » 
stock  oertifieate  is  pledged  to  a  firm  of  stock 
brokers,  with  the  right  to  them  to  use  the 
stock  in  their  business,  the  stock  remains  the 
property  of  the  pledgor;  and  where  it  sur- 
vives the  purposes  for  which  it  was  pledged, 
and  is  capable  of  identification,  it  must  be 
returned  to  him.  In  re  Mclntyre,  (C.  G.  A. 
2d  Cir.  1010)    181  Fed.  966. 

Failure  of  customer  to  assert  rights. — 
Where  stockbrokers  in  bankruptcy  had  in  the 
possession  of  their  New  York  correspondents 
securities  belonging  to  customers  whose 
rights  were  not  asserted,  or  were  either  sur- 
rendered or  lost  subsequent  to  the  filing  of 
the  petition  in  bankruptcy,  it  was  held  that 
the  proceeds  of  such  securities  were  appli- 
cable to  the  claims  of  the  general  creditors, 
and  not  to  the  owners  qi  other  specific  secu- 
rities contained  in  such  New  York  account. 
In  re  Carothers,  (W.  D.  Pa.  1910)  182  Fed. 
601. 

Effect  of  conversion  hy  broker.  —  Where 
stock  brokers  prior  to  bankruptcy  had  con- 
verted certain  corporate  stock  belonging  to 
a  customer,  and  at  the  time  of  bankruptcy 
had  one  hundred  shares  of  the  same  stock 
in  their  possession,  it  was  held  that  the 
owners  of  the  converted  stock  of  that  char- 
acter, if  more  than  one,  were  entitled  to  the 
stock  on  hand  as  tenants  in  common,  and  if 
onl^  one,  he  was  entitled  to  have  such  stock 
delivered  to  him,  as  against  the  bankrupt's 
general  creditors.  In  re  Brown,  (S.  D.  N. 
Y.  1909)  171  Fed.  254,  22  Am.  Bankr.  Rep. 
659. 

Where  a  bankrupt  sold  the  stock  of  a  cor- 
poration, a  part  of  which  was  owned  by  him 
and  a  part  by  others,  for  whom  he  acted  as 
agent,  and  received  the  proceeds,  which  fact 
he  concealed  from  the  other  owners,  who  after 
his  bankruptcy  were  unable  to  trace  the 
money  into  any  particular  fund  or  property, 
and  who  filed  their  claims  as  general  credit- 
ors, it  was  held  that  the  bankrupt  could  not 
avoid  accounting  to  his  trustee  for  the  pro- 
ceeds of  all  of  the  stock,  on  the  ground  that 
a  part  of  it  did  not  belong  to  his  estate.  Cum- 
mings  V.  Synnott,  (C.  C.  A.  3d  Cir.  1911)  184 
Fed.  718. 

Even  if  a  contract  to  purchase  stock  was 
originally  invalid  as  a  gambling  transaction 
on  margins  in  violation  of  a  state  law,  it 
was  held  that  such  illegality  could  not  be  as- 
serted by  the  broker's  trustee  in  bankruptcy 
against  a  claim  by  the  purchaser,  where  the 
contract  was  executed  by  the  broker  purchas- 
ing the  stock,  and  where  he  disposed  of  it 
without  the  claimant's  knowledge  and  con- 
sent, and  misappropriated  the  proceeds.  In  re 
Dorr,  (C.  C.  A.  9th  Cir.  1911)  186  Fed. 
276. 

When  a  broker,  prior  to  his  bankruptcy, 
had  pledged  to  a  bank,  as  collateral  to  a 
loan,  securities  of  others  in  his  hands,  which 
he  had  no  right  to  hypothecate,  and  also 
others  which  he  had  authority  to  pledge,  it 
was  held  that  the  owners  of  the  first  class  of 
securities  had  a  superior  equity,  and  should 
be  subrogated  to  the  right  of  the  bankrupt 


against  the  owners  of  the  other  class.    In  re 
Ennis,  (C.  C.  A.  2d  Cir.  1911)  187  Fed.  720. 
Where  it  appears  that  stockbrokers,  prior 
to  their  bankruptcy,  had  violated  every  obli- 

fation  which  they  owed  to  a  customer,  and 
ad  at  some  time  not  shown  converted  the 
stocks  which  they  pretended  to  carry  lor  him, 
the  court  should  not  require  him  to  make 
good  losses  for  which  he  would  have  been 
uable,  if  the  stocks  had  been  kept,  as  a  con- 
dition to  his  recovery  of  securities  deposited 
to  protect  his  account.  In  re  Ennis,  (C.  C. 
A.  2d  Cir.  1911)  187  Fed.  726. 

But  persons  whose  stock  has  been  used  1^ 
a  bankrupt  for  his  own  purposes  cannot  es- 
tablish title  to  specific  certificates  of  stock, 
found  after  bankruptcy,  as  collateral  to  some 
loan,  unless  they  identify  those  certificates 
as  representing  the  shares  which  the  bank- 
rupt took  from  the  claimant.  In  re  Mclntyre, 
(C.  C.  A.  2d  Cir.  1910)  181  Fed.  900.  See 
also  In  re  Brown,  (S.  D.  N.  Y.  1910)  183 
Fed.  861;  In  re  Brown,  (C.  C.  A.  2d  Cii. 
1911)  184  Fed.  454;  In  re  Brown,  (S.  D.  N. 
Y.  1910)  185  Fed.  972. 

IV.  CO2?DITI0NAI.  SAUS. 

Validity  of  conditional  salM.  —  Wheie 
goods  have  been  sold  on  condition,  and  such 
condition  is  good  and  effective  aa  against  the 
bankrupt  and  his  creditors,  it  will  of  course 
be  effective  as  against  the  bankrupt's  trustee; 
but  where  the  sale  is  of  such  a  character  as 
to  vest  title  in  the  bankrupt,  or  to  make  the 
property  sold  subject  to  execution  on  judicial 
process  as  the  property  of  the  bankrupt,  or 
to  be  ineffective  as  to  creditors,  the  property 
sold  will  vest  in  the  trustee  in  bankruptcy. 
The  validity  of  such  sales,  however,  does  not 
depend  on  any  provision  of  ^  the  bankruptcy 
law,  but  is  governed  by  the  general  rules  of 
law,  and  such  state  statutes  as  have  been  en- 
acted for  the  regulation  thereof.  Hewit  p. 
Berlin  Mach.  Works,  (1904)  194  U,  S.  296, 
24  S.  Ct.  690,  48  U.  S.  (L.  ed.)  986,  11  Am. 
Bankr.  Bep.  709;  Thompson  v,  Fairbanks, 
( 1906)  196  U.  S.  516,  26  S.  Ct,  306,  49  U.  S. 
(L.  ed.)  677;  York  Mfg.  Co.  v.  Cassell, 
(1906)  201  U.  S.  344,  26  S.  Ct.  481,  15  Am. 
Bankr.  Rep.  633,  reversing  (C.  C.  A.  6th  Cir. 
1905)  14  Am.  Bankr.  Rep.  52;  Baltimore 
First  Nat.  Bank  r.  Staake,  (1906)  202  U.  8. 
141,  26  S.  Ct.  580,  60  U.  S.  (L.  ed.)  967,  15 
Am.  Bankr.  Rep.  639;  Bryant  r.  Swofford 
Bros.  Dry  Goods  Co.,  (1909)  214  U.  S.  279, 
29  S.  Ct.  614,  53  U.  S.  (L.  ed.)  997,  22  Am. 
Bankr.  Rep.  116;  In  re  Legg,  (D.  C.  Conn. 
1899)  96  Fed.  326,  2  Am.  Bankr.  Rep.  805: 
In  re  Leigh,  (D.  C.  Colo.  1899)  96  Fed.  806, 
affirming  2  Am.  Bankr.  Rep.  606;  In  re  How- 
land,  (N.  D.  N.  Y.  1901)  109  Fed.  869,  6 
Am.  Bankr.  Rep.  495;  In  re  Fraizer,  (W.  D. 
Mo.  1902)  117  Fed.  746,  9  Am.  Bankr.  Rep. 
21;  In  re  Gait,  (N.  D.  111.  1903)  120  Fed. 
443,  9  Am.  Bankr.  Rep.  682,  56  C.  C.  A.  470, 
13  Am.  Bankr.  Rep.  575;  Chesapeake  Shoe 
Co.  I?.  Seldner,  (C.  C.  A.  4th  Cir.  1903)  122 
Fed.  593,  10  Am.  Bankr.  Rep.  466;  In  re 
George  M.  Hill  Co.,  (C.  C.  A.  7th  Cir.  1903) 
123  Fed.  866,  12  Am.  Bankr.  Rep.  213  note: 
In  re  Carpenter,  (N.  D.  N.  Y.  1903)  126  Fei 
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831,  11  Am.  Bankr.  Rep.  147;  In  re,  Simpson 
Mfg.  Ck).,  (C.  C.  A.  7th  Cir.  1904)  130  Fed. 
307,  12  Am.  Bankr.  Rep.  212;  In  re  Tweed, 
(N.  D.  la.  1904)  131  Fed.  355,  12  Am.  Bankr. 
Rep.  648;  In  re  Butterwick,  (M.  D.  Pa.  1904) 
131  Fed.  371,  12  Am.  Bankr.  Rep.  536;  In  re 
Smith,  (N.  D.  la.  1004)  132  Fed.  301,  13  Am. 
Bankr.  Rep.  103 ;  In  re  Martin-Vernon  Music 
Co.,  (W.  D.  Mo.  1904)  132  Fed.  083,  13  Am. 
Bankr.  Rep.  276;  In  re  Flanders,  (C.  C.  A. 
7th  Cir.  1905)  134  Fed.  560,  14  Am.  Bankr. 
Rep.  27;  In  re  Pease  Car,  etc.,  Works,  (N. 
D.  Ill  1905)  134  Fed.  919,  14  Am.  Bankr. 
Rep.  331;  In  re  Press-Post  Printing  Co.,  (S. 
D.  Ohio  1901)  134  Fed.  998,  13  Am.  Bankr. 
Rep.  797;  In  re  Miller,  (M.  D.  Pa.  1905)  135 
Fed.  868,  14  Am.  Bankr.  Rep.  439;  In  re 
Rasmussen,  (D.  C.  Ore.  1905)  136  Fed.  704, 
13  Am.  Bankr.  Rep.  462;  In  re  Hess,  (E.  D. 
Pa.  1905)  136  Fed.  988,  14  Am.  Bankr.  Rep. 
647;  John  Deere  Plow  Co.  v.  McDavid,  (C.  C. 
A.  8th  Cir.  1905)  137  Fed.  802,  14  Am.  Bankr. 
Rep.  653;  In  re  Tioe,  (M.  D.  Pa.  1905)  139 
Fed.  52,  15  Am.  Bankr.  Rep.  97 ;  In  re  Froeh- 
lich  Rubber  Refining  Co.,  (E.  D.  Pa.  1905) 
139  Fed.  201,  15  Am.  Bankr.  Rep.  72;  In  re 
Poore,  (M.  D.  Pa.  1905)  139  Fed.  862,  15 
Am.  Bankr.  Rep.  174;  In  re  Poore,  (M.  D. 
Pa.  1905)  140  Fed.  786,  15  Am.  Bankr.  Rep. 
407;  Southern  Pine  Co.  v.  Savannah  Trust 
Co.,  <C.  C.  A.  5th  Cir.  1905)  141  Fed.  802,  15 
Am.  Bankr.  Rep.  618;  In  re  Rodoers,  (E.  D. 
Pa.  1906)  143  Fed.  594,  16  Am.  Bankr.  Rep. 
401;  In  re  Cavagnaro,  (D.  C.  N.  H.  1906)  143 
Fed.  668,  16  Am.  Bankr.  Rep.  320;  In  re  Co- 
lumbus  Buggy  Co.,  (C.  C.  A.  8th  Cir.  1906) 
143  Fed.  859,  16  Am.  Bankr.  Rep.  759;  In  re 
Franklin  ^umber  Co.,  (D.  C.  N.  J.  1906)  147 
Fed.  852,  17  Am.  Bankr.  Rep.  443;  In  re 
Builders^  Lumber  Co.,  (E.  D.  N.  C.  1906) 
148  Fed.  244,  17  Am.  Bankr.  Rep.  449;  In  re 
Gilligan,  (7th  Cir.  1906)  152  Fed.  605,  81 
C.  C.  A.  595,  23  Am.  Bankr.  Rep.  668;  Dun- 
lop  V,  Mercer,  (C.  C.  A.  8th  Cir.  1907)  156 
Fed.  545,  19  Am.  Bankr.  Rep.  361;  Misha- 
waka  Woolen  Mfg.  Co.  v.  Smith,  (W.  D.  Wis. 
1908)  158  Fed.  885,  20  Am.  Bankr.  Rep.  317; 
Franklin  f.  Stoughton  Wagon  Co.,  (C.  C.  A. 
8th  Cir.  1909)  168  Fed.  857,  22  Am.  Bankr. 
Rep.  63;  In  re  Burke,  (S.  D.  Oa.  1909)  168 
Fed.  994,  22  Am.  Bankr.  Rep.  69;  McElvain 
V.  Hardesty,  (C.  C.  A.  8th  Cir.  1909)  169 
Fed.  31,-  22  Am.  Bankr.  Rep.  320;  In  re 
Beachy,  (E.  D.  Wis.  1909)  170  Fed.  825,  22 
Am.  Bankr.  Rep.  538;  In  re  Bement,  (C.  C. 
A.  7th  Cir.  1909)  172  Fed.  98,  22  Am.  Bankr. 
Rep.  616;  Crucible  Steel  Co.  v.  Holt,  (C.  C. 
A.  6th  Cir.  1909)  174  Fed.  127,  23  Am.  Bankr. 
Rep.  302;  /n  re  Rinker,  (M.  D.  Pa.  1909)  174 
Fed.  490,  23  Am.  Bankr.  Rep.  62;  Chilberg  v. 
Smith,  (C.  C.  A.  9th  Cir.  1909)  174  Fed.  805, 
23  Am.  Bankr.  Rep.  483;  John  Deere  Plow 
Co.  V.  Anderson,  (C.  C.  A.  5th  Cir.  1909)  174 
Fed.  815,  23  Am.  Bankr.  Rep.  480;  In  re 
Priegle  Paint  Co.,  (N.  D.  Ala.  1910)  175  Fed. 
586,  23  Am.  Baidcr.  Rep.  385;  In  re  Penny, 
(S.  D.  N.  Y.  1909)  176  Fed.  141,  23  Am. 
Bankr.  Rep.  115;  In  re  Beihl,  (E.  D.  Pa. 
1910)  176  Fed.  583,  23  Am.  Bankr.  Rep.  905; 
In  re  Bailey,  (D.  C.  S.  C.  1910)  176  Fed.  628, 
23  Am.  Bankr.  Rep.  876;  In  re  Canuet  Lum- 
]ber  Co.,  ,(S,  p,  Oa,  J910)  178  Ffd.  240;  In  re 


Agnew,  (S.  D.  Miss.  1009)  178  Fed.  478; 
In  re  C.  K.   Hutchins   Co.,    (W.  D.  N.   Y. 

1910)  179  Fed.  864;  /n  re  Faulkner,  (D.  C. 
Conn.  1910)  181  Fed.  981;  In  re  Forse,  (N. 
D.  N.  Y.  1910)  182  Fed.  212;  In  re  Allen, 
(£.  D.  Ark.  1910)  183  Fed.  172;  In  re  Frank- 
lin Lumber  Co.,  (£.  D.  Pa.  1911)  187  Fed. 
281;  In  re  Gehris-Herbine  Co.,    (E.  D.  Pa. 

1911)  188  Fed.  502;  Ludvigh  f?.  American 
Woolen  Co.,  (C.  C.  A.  2d  Cir.  1911)  188  Fed. 
30;  In  re  Fish  Bros.  Wagon  Co.,  (C.  C.  A. 
8th  Cir.  1908)  21  Am.  Bankr.  Rep.  149;  Par- 
lett  r.  Blake,  26  Am.  Bankr.  Rep.  25. 

Where  ranges  were  sold  to  a  bankrupt  un- 
der a  conditional  contract  of  sale,  it  was 
held  that  the  vendor's  property  therein  be- 
fore payment  of  the  price,  as  against  the 
bankrupt's  trustee,  was  not  impaired  by  the 
faet  that  the  use  of  the  ranges  on  the  buyer's 
property  was  inconsistent  with  the  idea  of  a 
return  to  the  seller,  nor  because  of  the  claim 
that  the  ranges  became  a  part  of  the  real 
estate,  and  were  therefore  incapable  of  con- 
tinued ownership  in  the  vendor.  In  re  Cohen, 
(E.  D.  N.  Y.  1908)  163  Fed.  444,  20  Am. 
Bankr.  Rep.  796. 

Where  machines  in  possession  of  a  bank- 
rupt under  contracts  of  conditional  sale, 
which  required  monthly  payments  from  the 
bankrupt,  called  ''rental"  in  the  contracts, 
were  reclaimed  by  the  vendors  after  the  bank- 
ruptcy, it  was  held  that  they  could  not  re- 
cover such  contract  rentals  for  the  time  the 
machines  remained  in  the  possession  of  the 
trustee  during  the  determination  of  their 
rights;  but,  if  the  trustee  used  the  machines 
without  their  consent,  the  extent  of  their 
right  is,  on  proof,  to  recover  the  reasonable 
value  of  such  use.  In  re  Daterson  Pub.  Co., 
(C.  C.  A.  3d  Cir.  1911)  188  Fed.  64. 

Recording  requirements,  —  Under  a  state 
statute  which  provides  that  contracts  for  the 
conditional  sale  of  chattels  which  are  deliv- 
ered to  the  purchaser,  unless  recorded,  shall 
be  void  as  against  his  judgment  creditors  or 
purchasers  from  him  without  notice,  it  has 
been  held  that  property  in  possession  of  such 
a  purchaser,  under  an  unrecorded  contract 
at  the  time  of  his  bankruptcy,  is  property 
which  he  could  have  transferred,  and  which 
might  have  been  levied  upon  and  sold  under 
judicial  process  against  him,  and  passes  to 
his  trustee  under  section  70a  (5).  In  re 
Franklin  Lumber  Co.,  (D.  C.  N.  J.  1906)  147 
Fed.  852,  17  Am.  Bankr.  Rep.  443. 

A  reservation  of  title  to  property  in  a  con- 
tract, which  amounts,  in  effect,  to  one  of  con- 
ditional sale,  and  which  is  void  under  the 
laws  of  the  state  for  want  of  registry,  except 
as  between  the  parties,  is  ineffective  as 
against  the  trustee  in  bankruptcy  of  the  pur- 
chaser. In  re  Dunn  Hardware,  etc.,  Co.,  (E. 
D.  N.  C.  1904)  132  Fed.  719,  13  Am.  Bankr. 
Rep.  147. 

Sale  under  trust  agreement.  —  Where  a 
bankrupt  sells  property  consigned  to  him  un- 
der a  contract  which  requires  him  to  hold  the 
proceeds  of  such  sales  in  trust  separate  from 
his  own  funds,  until  paid  over  to  the  owner, 
it  has  been  held  that  the  owner  is  entitled  to 
recover  such  trust  funds.  Walter  A.  Wood 
Co.  V,  Eiibaii|(s,  (C.  a  A,  4th  Cir,  1909)  m 
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Fed.  929,  22  Am.  Bftiikr.  Rep.  307;  Walter 
A.  Wood  Mowing,  etc.,  Mmeh.  Co.  v.  Van- 
story,  (C.  C.  A.  4th  Gir.  1909)  171  Fed.  375, 
22  Am.  Banlcr.  Rep.  740.  See  alio  1%  re  Mc- 
Gehee,  (X.  D.  Ga.  1909)  106  Fed.  928,  21 
Am.  Bankr.  Rep.  656;  In  re  J,  M.  Aebeaon 
Co.,  (C.  C.  A.  9th  Cir.  1909)  170  Fed.  427, 
22  Am.  Bankr.  Rep.  338.  And  aee  the  fol- 
lowing tubdiTision. 

V.  TBU0T  FURDft  AXD  DONMITfl. 

Wktrt  haalmipt  ia  bwticiary.  —  The  tma* 
tee,  on  his  appointment^  is  Tested  with  any 
intereei  which  the  bankrupt  formerly  owned 
in  any  trust  fund  or  estate,  and  which,  at 
the  institution  of  the  proceedings  in  bank- 
ruptcy, was  capable  of  transfer,  or  subject  to 
sale  under  judicial  process,  in  re  Baudouine, 
(8.  D.  N.  Y.  1899)  96  Fed.  636,  3  Am.  Bankr. 
Rep.  65;  In  re  Dunavant,  (W.  D.  N.  C.  1899) 
96  Fed.  542,  3  Am.  Bankr.  Rep.  41;  In  re 
Jersey  Island  Packing  Co.,  (C.  C.  A.  9th  Cir. 
1905)  138  Fed.  625,  14  Am.  Bankr.  Rep.  689. 

An  intereet  in  the  nature  of  a  reeultinp 
iruai  in  realty,  owned  bv  the  bankrupt,  will 
pass  to  his  trustee  in  bankruptcy  for  the  bene- 
fit  of  his  creditors,  notwitnstandfng  a  pre* 
Tious  levy  of  an  execution  on  such  interest 
and  a  sale  thereunder,  when  by  the  law  of 
the  state  a  resultinff  trust  is  not  such  prop- 
erty as  can  be  sold  on  execution.  In  re 
Dunavant,  (W.  D.  N.  C.  1899)  96  Fed.  542, 
3  Am.  Bankr.  Rep.  41. 

Where  bankrupt  ia  tmttae.  — As  to  such 
property  as  was  held  by  the  bankrupt,  at  the 
time  of  his  adjudication,  in  trust  for  another, 
it  comes  into  the  hands  of  his  trustee  in  bank- 
ruptcy impressed  with  the  rightful  claims  of 
the  beneficiary  thereof,  whose  interests  will 
be  fully  protected  upon  proper  proof.  In  re 
Davis,  (D.  C.  Mass.  1901)  112  Fed.  129,  7 
Am.  Bankr.  Rep.  258;  In  re  Mulligan,  (D. 
C.  Mass.  1902)  116  Fed.  715,  9  Am.  Bankr. 
Rep.  8;  /n  re  Cattua,  (C.  C.  A.  2d  Cir.  1910) 
183  Fed.  733. 

Burden  of  proof,  —  A  trust  creditor  of  a 
bankrupt  is  not  entitled  to  a  preference  over 
general  creditors  merely  because  of  the  char- 
acter of  his  claim;  but  he  must  show  that 
the  trust  fund,  or  the  property  into  which  it 
was  converted,  came  into  the  hands  of  the 
trustee  in  bankruptcy,  althoush  the  specific 
property  need  not  be  identified.  In  re  Brun- 
sing,  (N.  D.  Cal.  1909)  169  Fed.  668,  22  Am. 
Bankr.  Rep.  129.  And  see  to  the  same  effect 
In  re  Marsh,  (D.  C.  Conn.  1902)  116  Fed. 
396,  8  Am.  Bankr.  Rep.  576;  In  re  Mulligan, 
(D.  C.  Mass.  1902)  116  Fed.  715,  9  Am. 
Bankr.  Rep.  8;  /n  re  Teter,  (N.  D.  W.  Va. 
1909)  173  Fed.  798,  23  Am.  Bankr.  Rep.  223, 
affirmed  (4th  Cir.  1910)  179  Fed.  655,  103  C. 
C.  A.  218;  In  re  Mclntyre,  (C.  C.  A.  2d  Cir. 
1911)  185  Fed.  96;  In  re  Brown,  (C.  C.  A. 
2d  Cir.  1910)  185  Fed.  766.  See  alao  /n  re 
Richard,  (E.  D.  Tenn.  1900)  104  Fed.  792,  4 
Am.  Bankr.  Rep.  700;  /n  re  Day,  (M.  D. 
Tenn.  1909)  176  Fed.  377,  23  Am.  Bankr. 
Rep.  785. 

The  burden  of  showing  that  his  property 
has  been  wrongfully  mingled  in  the  mass  of 
propat^  of  ^f  wrongdoer  ia  upon  W%  tinier 
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who  seeks  to  follow  the  same;  but,  when  this 
is  done,  the  burden  shifts  to  the  wrongdoer 
tu  show  that  the  owner'a  money  or  proper^ 
haa  passed  out  of  his  hands,  and,  in  that 
reapecty  his  trustee  in  bankruptcy  stands  in 
the  same  poaition.  Smith  r.  Mottley,  (C.  C. 
A.  6th  Cir.  1906)  150  Fed.  266. 

Lost  of  identity  ae  truet  fund.  —  Money 
held  by  a  bankrupt  aa  ouardian,  which  he  has 
mingled  with  his  own  ninds,  thereby  loaes  its 
identity  as  a  trust  fund;  and  the  bankrupt 
cannot  withhold  property  or  its  proceeda  from 
his  trustee  on  the  ground  that  it  was  pnr- 
chaaed  with  the  money  of  hia  wards;  but  the 
warda,  in  such  case,  are  merely  creditors,  who 
must  share  with  the  general  creditors  in  the 
distribution  of  the  estate.  In  re  Richard, 
<E.  D.  Tenn.  1900)  104  Fed.  792,  4  Aak 
Bankr.  Rep.  700. 

A  bankrupt  who,  prior  to  the  filing  of  the 
petition  in  bankruptcy,  had  used  in  his  busi- 
neas  certain  money  in  his  hands  aa  trustee, 
which  ha  thereafter  paid  back  to  himself  aa 
trustee,  must  restore  the  same  to  hia  trustee 
in  bankruptcy  to  whom  the  title  passed. 
In  re  Longbottom,  (E.  D.  Pa.  1005)  142  Fed. 
291,  15  Am.  Bankr.  Rep.  437. 

So,  funds  that  have  been  dissipated,  or  tint 
have  been  used  to  pay  other  creditors,  or  that 
have  been  spent  to  pay  current  business  ex- 
penses, are  not  recoverable,  because  they  are 
gone  and  there  ia  nothing  remaininc  to  be 
the  subject  of  the  trust  In  re  J.  m.  Aehe- 
son  Co.,  (C.  C.  A.  9th  Cir.  1909)  170  Fed. 
427,  22  Am.  Bankr.  Rep.  338. 

If  there  has  been  expenditure,  and  the 
funds  are  gone,  and  no  specific  property  or 
money  is  found  instead  of  the  nmds,  it  ia 
inequitable  that  some  other  property  found 
should  be  applied  to  pay  one  creditor  in  pref- 
erence to  another.  iW  re  J.  M.  Acheson  Co., 
(C.  C.  A.  9th  Cir.  1909)  170  Fed.  427,  22  Am. 
Bankr.  Rep.  338. 

Tmat  agratmaBt  aa  to  pioptrty  deUvoad 
to  bo  aold,  aad  proeaoda  thoroof.  —  Where  a 
contract,  under  which  certain  merchandise 
was  furnished  to  the  bankrupt,  provided  that 
all  goods  on  hand  and  the  proceeda  of  all 
sales  of  goods  received  under  the  contract, 
whether  consisting  of  notes,  caah,  or  book  ac- 
counts, should  be  held  by  the  bankrupt  bm 
collateral  security,  in  trust  for  the  boiefit  of 
the  person  furnishing  the  merchandise,  and 
subject  to  his  order  until  all  obligations  doe 
thereunder  should  be  paid  in  full.  It  was 
held  that  such  contract  waa  not  one  of  con- 
ditional sale,  but  one  creating  a  trust  for  the 
benefit  of  the  petitioner,  and  on  the  bank- 
ruptcy he  waa  entitled  to  reclaim  the  goods 
on  haud  from  the  bankrupt's  trustee.  Walter 
A.  Wood  Co.  o.  Eubanks,  (C.  C.  A.  4th  Cir. 
1909)  169  Fed.  929,  22  Am.  Bankr.  Rep.  307; 
Walter  A.  Wood  Mowing,  etc.,  Maeh.  Co.  ff. 
Vanstory,  (C.  C.  A.  4th  Cir.  1909)  171  Fed. 
375,  22  Am.  Bankr.  Rep.  740.  See  also  /•  re 
McGehee,  (N.  D.  Ga.  1909)  166  Fed.  928,  21 
Am.  Bankr.  Rep.  656;  In  re  J.  M.  Achesoa 
Co.,  (C.  C.  A.  9th  Cir.  1909)  170  Fed.  427, 
22  Am.  Bankr.  Rep.  338. 

D^osita  —  Creating  truat,  — -  Where  a 
claimant  deposited  money  in  the  private  bsnk 
of  a  b^rnpi,  ftt  a  time  yt;^  ^  letter  ww 
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iniolvvnt  and  knew  himielf  to  be  ao,  al- 
though the  claimant  did  not,  it  was  held  that 
a  trust  lor  the  benefit  of  the  claimant  was 
impressed  on  the  general  fund  with  which  his 
deposits  were  commingled,  and  followed  that 
fund,  so  long  as  it  was  never  exhausted  but 
remained  greater  than  the  amount  of  his  de- 
posits and  finally  came  into  the  hands  of  the 
trustee;  and,  in  such  case,  the  claimant  was 
entitled  to  reclaim  his  deposits,  even  though 
it  affirmatively  appears  that  the  general  fund 
was  kept  up  by  the  deposits  of  subsequent  de- 
positors who  did  not  draw  out  their  deposits, 
and  have  not  been  paid.  In  re  Stewart,  (K. 
D.  N.  Y.  1910)  178  Fed.  483. 

In  In  re  Salmon,  ( W.  D.  Mo.  1906)  146  Fed. 
849,  it  appears  that  several  banks  entered 
into  an  agreement  to  the  effect  that  they  were 
not  to  compete  with  each  other  in  bidding  for 
the  deposit  of  the  county  funds,  that  the 
bank  receiving  the  deposit  was  to  share  it 
with  the  others,  and  that  the  funds  so  dis- 
tributed were  not  to  be  drawn  upon  except 
to  meet  county  warrants  or  checks.  This 
arrangement  was  carried  out,  and  the  bank 
receiving  the  deposit  subsequently  became  in- 
solvent and  the  illegal  contract  became 
known.  It  was  held  that,  as  against  the  gen- 
eral creditors  of  the  insolvent  bank,  the 
county  had  a  superior  claim  to  an  allotment 
of  the  original  deposit  held  by  one  of  the  con- 
spiring banks,  because  the  latter  bank  was  in 
contemplation  of  law  a  principal  debtor  to 
the  county  therefor,  and  further  because  the 
money  was  demandable  only  by  the  insolvent 
bank  to  meet  county  warrants.  See  also 
Crawford  County  v.  Patterson,  (N.  D.  Ohio 
1908)  149  Fed.  229. 

Deposit  creating  debt  ofUy,  —  Where  an  al- 
leged special  deposit  made  with  a -bankrupt, 
a  mercantile  concern,  amounts  merely  to  a 
loan  or  an  investment  in  the  business,  and 
is  not  secured  by  a  mortgase  or  other  in- 
strument giving  a  lien  to  tne  depositor  or 
creditor,  it  constitutes  only  a  personal  debt, 
which  is  to  be  settled  in  accordance  with  the  ^ 
claims  of  general  creditors.  Riley  v.  Pope, 
(S.  D.  Qa.  1911)   186  Fed.  857. 

So,  also,  where  it  appeared  that  a  bankrupt 
corporation  had  been  a  general  depository 
for  the  funds  of  a  grocer's  association  of. 
which  its  president  was  treasurer,  its  other 
directors  having  been  told  by  him  that  such 
deposits  were  authorized  by  the  association 
to  be  repaid  on  demand,  it  was  held  that  the 
corporation  did  not  hold  such  funds  as  a 
•pecial  deposit  in  trust,  but  that  the  asso- 
mtion  was  a  general  creditor  only,  and  not 
entitled  to  priority.  In  re  Smith,  etc.,  Co., 
(O.  C.  A.  7  th  Cir.  1909)  170  Fed.  900,  22 
Am.  Bankr.  Rep.  360. 

And  where  a  town  supervisor  deposited 
town  funds  with  a  private  banker,  without 
any  agreement  that  he  should  hold  and  keep 
the  money  separate  from  his  other  funds  or 
that  he  should  not  use  them  in  the  usual 
course  of  his  banking  business,  the  relation 
ereated  was  held  to  be  that  of  debtor  and 
creditor  onlv,  so  that  on  the  insolvency  of 
the  bttnker  the  supervisor  had  no  lien  or  pref- 
eroMe  over  other  creditors.     In  re  Nichols, 
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Bankr.  Rep.  216.  And  see  to  the  same  effect 
In  re  Smart,  (N.  D.  Ohio  1905)  136  Fed.  974, 
14  Am.  Bankr.  Rep.  672. 

VI.  PbQPCRTT   FBA.UDULENTLT   ObTAINXD. 

I 

Secovtry  by  vendor.  —  Where  property  has 
been  fraudulently  obtained  by  the  bankrupt, 
and  the  fraud  is  of  such  a  nature  as  to  war- 
rant a  rescission  of  the  sale  and  the  recovery 
of  property  by  the  vendor,  the  property  so 
obtained  coilies  into  the  hands  of  the  trustee 
subject  to  such  right  of  rescission  and  recov- 
ery, providing  it  be  exercised  in  due  time. 
In  re  Weil,  (S.  D.  N.  Y.  1901)  111  Fed.  897, 
7  Am.  Bankr.  Rep.  90;  /n  re  Davis,  (S.  D. 
N.  Y.  1901)  U2  Fed.  294,  7  Am.  Bankr.  Rep. 
276;  In  re  O^Connor,  (N.  D.  Oa.  1902)  114 
Fed.  777;  In  re  Hildebrant,  (N.  D.  N.  Y. 
1903)  120  Fed.  992,  10  Am.  Bankr.  Rep.  184; 
In  re  Patterson,  (N.  D.  Tex.  1903)  126  Fed. 
662,  10  Am.  Bankr.  Rep.  748;  In  re  Hess, 
(E.  D.  Pa.  1905)  138  Fed.  964,  14  Am.  Bankr. 
Rep.  647;  In  re  Levi,  (S.  D.  N.  Y.  1906)  148 
Fed.  664,  17  Am.  Bankr.  Rep.  430;  Lowry  r. 
Hitch,  (1908)  110  S.  W.  833,  33  Ky.  L.  Rep. 
673,  17  L.  R.  A.  X.  S.  1032. 

Thus  it  has  been  held  that  one  from  whom 
a  bankrupt  obtains  soods  on  time,  on  false 
representation  that  they  are  to  fill  an  order, 
when  the  bankrupt  has  no  order,  the  goods 
beinff  turned  over  to  secure  a  bondsman  of 
the  bankrupt  in  another  matter,  and  being 
secreted,  is  entitled  thereto,  the  whole  trans- 
action being  a  fraud.  Bloomingdale  t*.  Em- 
pire Rubber  Mfg.  Co.,  (E.  D.  N/Y.  1902)  114 
Fed.  1016,  8  Am.  Bankr.  Rep.  74. 

Falae  roprMontatioii  need  not  be  solo  con- 
dderatioB.  — It  is  not  essential  that  false 
representations,  made  by  a  bankrupt  to  secure 
goods  on  credit,  should  have  been  the  sole 
consideration  of  the  credit,  in  order  to  entitle 
the  seller  to  reclaim  the  goods ;  but  it  is  suffi- 
cient if  they  were  material,  and  the  credit 
would  probably  not  have  been  given  other- 
wise. In  re  Oany,  (S.  D.  N.  Y.  1900)  103 
Fed.  930,  4  Am.  Bankr.  Rep.  676. 

ObtainiBg  release  of  mortgage  by  fraud.  — 
A  bill  against  a  trustee  in  bankruptcy  of  a 
corporation  which  alleges  facts  showing  that 
the  complainant  was  induced  by  the  fraudu- 
lent representations  of  the  bankrupt,  through 
its  officers  having  apparent  authority  to  re- 
lease a  mortgage  or  its  property,  and  offers  to 
restore  the  consideration  received  therefor, 
states  a  cause  of  action  for  equitable  relief 
by  a  restoration  of  the  lien,  the  question  of 
the  intervening  rights  of  creditors  being  one 
to  be  determined  on  the  hearing.  Cleminshaw 
V,  International  Shirt,  etc.,  Co.,  (N.  D.  N.  Y. 
1908)  166  Fed.  797,  21  Am.  Bankr.  Rep.  616. 

Wsceiiity  of  diMffirminf  sale.  —  A  con- 
tract, under  which  goods  were  delivered  on 
fraudulent  representations,  cannot  be  af- 
firmed in  part  and  disaffirmed  as  to  the  rest; 
the  vendor  cannot  proceed  to  obtain  a  return 
of  all  the  goods  found,  and  procure  the  al- 
lowance of  its  claim  for  the  balance  of  the 
account  under  and  pursuant  to  the  terms  of 
the  contract,  at  the  same  time.  In  re  Hilde- 
brant, (N.  D.  N.  Y.  1903)  190  Fed.  992,  10 
Am^   llmil^,   fUp.    184  {   8tfm4fff4  YmMk 
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Works  r.  Haydodc,  (C.  C.  A.  6th  Cir.  1000) 
143  F«d.  318,  16  Am.  Bankr.  Bep.  286. 

Bnt  one  from  wliom  a  bankrupt  obtains 
ffoods  by  meant  of  fraudulent  representations 
has  bis  election  to  oonflrm  the  sale  and  as- 
sume the  position  of  a  creditor  for  the  price, 
or  to  repudiate  the  sale  and  recover  the  goods. 
Standard  Varnish  Works  v,  Haydock,  (C.  C. 
A.  6th  Cir.  1006)  143  Fed.  318,  16  Am. 
Bankr.  Rep.  286. 

Effect  of  ignorance  of  facie  conetituiing 
fraud,  —  The  proof  and  allowance  of  a  claim, 
and  the  payment  and  acceptance  of  a  .divi- 
dend, do  not  bar  a  rescission  or  constitute 
an  irrcToeable  election  when  the  party  pror- 
ing  the  claim  is  ignorant  of  the  facts  consti- 
tuting the  fraud  which  gives  him  the  right 
to  rescind  the  contract  and  recover  the  prop- 
erty obtained.  In  re  Stewart,  (X.  D.  N.  Y. 
1910)  178  Fed.  463. 

STidencA  —  Required  proof.  —  To  authorize 
the  rescission  of  an  executed  sale  of  goods  to 
one  who  subsequently  became  a  bankrupt,  on 
the  ground  that  he  obtained  the  same  by  false 
and  fraudulent  representations,  it  must  be 
shown  that  he  made  such  representations 
knowing  them  to  be  false,  or  without  reason- 
able grounds  for  believing  them  to  be  true, 
and  they  must  have  induced  the  seller  to 
consummate  the  sale  when  lie  otherwise  would 
not  have  done  so.  In  re  Roalswick,  (D.  C. 
Mont.  1901)  110  Fed.  639,  6  Am.  Bankr.  Rep. 
752. 

The  burden  of  proof  rests  on  the  party 
claiming  the  right  to  rescind  the  sale  and  re- 
cover the  property.  In  re  Berg,  (D.  C.  Mass. 
1910)   183  Fed.  885. 

VII.   SUBSCBIFnONS  fOB  STOCK. 

Tmatee  may  recover  stock  lubscxiptiotts. 

—  A  trustee  in  bankruptcy,  as  the  representa- 
tive of  a  corporation's  estate,  is  vested  with 
the  right  of  such  corporation  to  recover  sub- 
scriptions for  its  stock;  and  where  the  cor- 
poration, in  the  absence  of  bankruptcy,  could 
have  recovered  the  amounts  due  for  such  sub- 
scriptions, the  trustee  in  like  manner  may 
recover  them.  In  re  Remington  Automobile, 
etc.,  Co.,  (2d  Cir.  1907)   153  Fed.  345,  82  C. 

C.  A.  421;  In  re  Eureka  Furniture  Co.,  (E. 

D.  Pa.  1909)  170  Fed.  485,  22  Am.  Bankr. 
Rep.  395;  In  re  L.  M.  Alleman  Hardware 
Co.,  (3d  Cir.  1910)  181  Fed.  810,  104  C.  C. 
A.  320,  reversing  (M.  D.  Pa.  1909)  172  Fed. 
611,  22  Am.  Bankr.  Rep.  871;  Thrall  v.  Union 
Maid  Tobacco  Co.,  (Ohio  1909)  22  Am. 
Bankr.  Rep.  287. 

Bui  where  the  state  law  does  not  give  the 
corporation  iieelf  a  right  of  action  against 
the  stockholders  for  the  recovery  of  their  sub- 
scriptions, no  such  right  vests  in  the  trustee. 
In  re  Jassoy  Co.,  (C.  C.  A.  2d  Cir.  1910)  178 
Fed.  515. 

Trustee  not  estopped  by  act  of  landholders, 

—  The  fact  that  bondholders  of  a  bankrupt 
corporation  may  be  estopped,  by  a  waiver  ex- 
pressed in  the  bonds  or  mortgage,  to  assert 
any  personal  claim  against  the  stockholders, 
is  no  defense  by  the  stockholders  to  a  suit 
by  the  trustee  to  enforce  their  liability  on 
jonpaid  subfcriptiona,  where  thert  ^re  other 
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creditors  who  are  not  so  estopped.  Babbitt 
r.  Read,  (S.  D.  N.  T.  1909)  173  Fed.  712,  23 
Am.  Bankr.  Rep.  254. 

Determinatioii  of  amoimt  doe.  —  Where 
plenarr  suits  are  necessary  to  collect  unpaid 
subscriptions  from  stockholders  of  a  bank- 
rupt corporation,  it  is  not  necessary  that  the 
bankruptcy  court  should  determine  the 
amount  due  from  the  stockholders,  which 
may  be  left  to  the  courts  in  which  such  suits 
are  brought,  and  authority  given  by  the  bank- 
ruptcy court  to  the  trustee  to  collect  such 
amounts  as  may  be  due  is  a  sufficient  demand 
on  the  stockholders.  Babbitt  r.  Read,  (S.  B. 
N.  Y.  1009)  173  Fed.  712,  23  Am.  Bankr.  Rep. 
254. 

JuriadietioA.  —  A  District  Court,  as  a  court 
of  bankruptcy,  has  jurisdiction  of  a  suit  by 
a  trustee  in  bankruptcy  of  a  corporation, 
against  a  number  of  defendants,  to  recover 
unpaid  subscriptions  to  the  stock  of  the  cor- 
poration; such  suit  being  one  which  could 
not  have  been  maintained  by  the  bankrupt 
Skillin  r.  Magnus,  (N.  D.  N.  Y.  1907)  162 
Fed.  689,  19  Am.  Bankr.  Rep.  397. 

So,  also,  it  has  been  held  that  a  court  of 
bankruptcy  has  power  to  order  assessments 
on  unpaid  subscriptions  to  the  stock  of  a 
bankrupt  corporation.  In  re  Eureka  Furni- 
ture Co.,  (E.  D.  Pa.  1909)  170  Fed.  485,  22 
Am.  Bankr.  Rep.  395. 

Hearing  conmied  to  necessity  of  ^call.*  — 
While  the  bankruptcy  court  has  jurisdiction 
to  make  a  call  on  the  stockholders  of  a  tMuik- 
rupt  corporation,  the  hearing  before  the 
referee  to  take  evidence  on  such  question 
should  be  expressly  limited  to  the  question. 
*'  Should  there  be  a  call  on  the  ehareholders 
of  unpaid  stock,  and,  if  so,  to  what  amount?  "* 
In  re  Munger  Vehicle  Tire  Co.,  (C.  C.  A.  2d 
Cir.  1908)  168  Fed.  910,  21  Am.  Bankr.  Rep. 
395. 

VTIX.  Mbmbebbhip  in  Stock  Exchakgb. 

Property  rights  In  seat  on  stock  ezdiange 
pate  to  tmatee.  —  It  has  been  frequently  de* 
cided  that,  under  section  70a  (5),  the  prop- 
erty rights  of  a  member  of  a  stock  exchange 
(usually  called  a  seat)  pass  to  his  trustee  in 
bankruptcy  subject,  of  course,  to  the  lawful 
rules  and  regulations  of  that  body.  Page  r. 
Edmunds,  (1903)  187  U.  S.  596.  23  S.  Ct.  200. 
47  U.  S.  (L.  ed.)  318,  9  Am.  Bankr.  Rep. 
277,  affirming  (E.  D.  Pa.  1900)  102  Fed.  746. 
4  Am.  Bankr.  Rep.  467;  In  re  Gaylord,  (E. 
D.  Mo.  1901)  111  Fed.  717,  7  Am.  Bankr. 
Ren.  195;  Burleigh  v.  Foreman,  (C.  C.  A.  1st 
Cir.  1904)  130  Fed.  13.  12  Am.  Bankr.  Rep. 
88;  In  re  Hurlbutt,  (C.  C.  A.  2d  Cir.  1905) 
136  Fed.  504,  13  Am.  Bankr.  Rep.  50;  O'Dell 
r.  Boyden,  (C.  C.  A.  6th  Cir.  1906)  150  Fed. 
731,  17  Am.  Bankr.  Rep.  757,  10  Ann.  Cas. 
239;  In  re  Gregory,  (C.  C.  A.  2d  Cir.  1909) 
174  Fed.  629,  23  Am.  Bankr.  Rep.  270,  27  L. 
R.  A.  N.  S.  613;  In  re  CMrrie,  (C.  C.  A.  2d 
Cir.  1911)  185  Fed.  263;  W^^de  r.  Gilley, 
(1909)  21  Am.  Bankr.  Rep.  821,  132  App. 
Div.  293,  117  N.  Y.  8.  5. 

Transfer  compulsory.  —  In  In  re  Hurlbutt 
(C.  C.  A.  2d  Cir.  1905)  135  Fed.  504,  13  Am. 
Bankr,  Rep,  60,  it  wne  beld  tkat,  wbere  • 
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member  of  a  stock  exchange  contributed  lii.4 
membership  to  a  firm  which  thereafter  be- 
came bankrupt,  the  court  of  bankruptcy  had 
jurisdiction  to  compel  such  member  to  ex- 
ecute a  transfer  thereof  for  the  benefit  of  the 
firm's  trustee  in  bankruptcy. 

Distribution  of  proceeds  from  sale  of  mem- 
bership.—  Where,  on  the  bankruptcy  of  a 
member  of  a  stock  exchange,  his  seat  is  sold 
and  his  transactions  on  the  floor  closed  out 
under  its  rules,  the  proceeds  of  both  pass  to 
the  member's  trustee  in  bankruptcy,  subject, 
however,  to  the  rules  of  the  exchange  that 
they  should  be' appropriated,  first,  to  the  pay- 
ment of  the  member's  indebtedness  to  the  ex- 
change, second,  to  claims  arising  against  him 
out  of  the  transactions  on  the  floor  of  the 
exchange,  and,  third,  loans  from  members,  as 
against  his  general  oreditors.  In  re  Gregory, 
(C.  C.  A.  2d  Cir.  1909)  174  Fed.  629,  23  Am. 
Bankr.  Rep.  270;  In  re  Currie,  (C.  C.  A.  2d 
Cir.  1911)   185  Fed.  263. 

Subject  to  valid  liens.  —  The  title  taken  by 
the  trustee  to  a  membership  in  the  stock  ex- 
change is,  like  all  other  property,  subject  to 
any  valid  lien  that  may  exist  against  it. 
Wrede  v,  Gilley,  (1909)  21  Am.  Bankr.  Rep. 
821,  132  App.  Div.  293,  117  N.  Y.  S.  6. 

IX.  Contractual  Intebests  and  Obliga- 
tions. 

Bankruptcy  does  not  terminate  contractual 
relations.  —  Under  the  rule  that  the  trustee 
in  bankruptcy  takes  the  property  of  the  bank- 
rupt subject  to  all  valid  claims,  liens,  and 
equities,  it  has  been  held  that  contractual 
obligations  existing  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy  are  not  termi- 
nated by  the  adjudication ;  and  that,  through- 
out the  entire  field  of  contractual  obligations, 
the  adjudication  in  bankruptcy  absolves  from 
no  agreement,  terminates  no  contract,  and 
discharges  no  liability.  Thompson  r.  Fair- 
banks, (1905)  196  U.  S.  516,  25  S.  Ct.  306, 
49  U.  S.  (L.  ed.)  577;  Zartman  r.  Waterloo 
First  Nat.  Bank,  (1910)  216  U.  S.  134,  30  S. 
Ct.  368,  23  Am.  Bankr.  Rep.  635,  affirming 
(1007)  189  N.  Y.  533,  82  N.  E.  1126;  Watson 
V.  Merrill,  (C.  G.  A.  8th  Cir.  1905)  136  Fed. 
359,  14  Am.  Bankr.  Rep.  454 ;  In  re  Wright, 
(W.  D.  N.  Y.  1907)  151  Fed.  361,  18  Am. 
Bankr.  Rep.  199,  affirmed  (C.  C.  A.  2d  Cir. 
1907)  167  Fed.  544;  In  re  Spitzel,  (E.  D.  N. 
Y.  1909)  168  Fed.  156,  21  Am.  Bankr.  Rep. 
729;  Franklin  r.  Stoughton  Wagon  Co.,  (C. 
C.  A.  8th  Cir.  1909)  168  Fed.  857,  22  Am. 
Bankr.  Rep.  63;  In  re  Boschelli,  (M.  D.  Pa. 
1910)  183  Fed.  864. 

Assumption  of  executory  contracts  optional 
with  trustee.  — The  effect  of  the  adjudica- 
tion is  to  transfer  to  the  tjrustee  all  the  prop- 
erty of  the  bankrupt  except  his  executory  con- 
tracts, and  to  vest  in  the  trustee  the  option 
to  assume  or  to  renounce  these.  It  is  the  as- 
signment of  the  property  of  the  bankrupt  to 
the  trustee  by  operation  of  law.  It  neither 
releases  nor  absolves  the  debtor  from  any  of 
his  contracts  or  obligations,  but,  like  any 
other  assignment  of  property  by  an  obligor, 
leaves  him  bound  by  his  agreements  and  sub- 
ject to  the  liabilities  he  has  incurred,    Wat- 
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son  V.  Merrill,   tC.  C.  A.  8th  Cir.  1906)   136 
Fed.  359,  14  Am.  Bankr.  Rep.  454. 

If  the  trustees  elect  to  assume  a  contract, 
they  take  it  cum  onere,  as  the  bankrupt  held 
it,  subject  to  all  of  its  provisions  and  con- 
ditions ;  and  any  valid  modification  of  a  writ- 
ten contract  which  may  have  been  made  by 
the  bankrupt  before  adjudication,  whether 
oral  or  in  writings  and  whether  known  or  un- 
known to  the  trustees,  will  be  binding  upon 
them.  Atchison,  etc.,  R.  Co.  v.  Hurley,  (C.  C. 
A.  8th  Cir.  1907)  153  Fed.  503,  18  Am.  Bankr. 
Rep.  396. 

Assignment  of  money  to  become  due  un- 
der a  contract  is  binding  on  trustee.  —  Wliere 
a  party  to  a  contract  assigned  to  his  creditor 
the  money  to  become  due  under  the  contract, 
and  the  party's  receiver  and  trustee  in  bank- 
ruptcy carried  out  the  contract,  it  was  held 
that  the  money  becoming  due  must  be  used  to 
discharge  the  debt  due  the  creditor,  though 
01^  the  failure  of  the  receiver  and  trustee  to 
complete  the  contract  there  would  have  been 
no  money  to  which  the  assignment  could  ap- 
ply. In  re  De  Long  Furniture  Co.,  (E.  D. 
Pa.  1911)   188  Fed.  686. 

Contract  vesting  title  in  bankrupt. — Where 
certain  agency  contracts  appointed  the  bank- 
rupt agent  for  the  sale  of  manufacturers' 
furniture  and  carpets  for  a  certain  period,  the 
contract  providing  that  the  bankrupt  on  final 
termination  of  the  agreement  agreed  "  to  buy 
and  pay  for  at  the  then  current  prices,  and 
on  the  regular  terms,  such  goods  as  may  be 
then  on  hand,''  it  was  held  that  the  contract 
was  not  executory  as  to  the  goods  remaining 
at  the  termination  of  the  contract,  but,  as  to 
such  goods,  constituted  a  sale,  so  that  thi' 
title  to  the  goods  so  remaining  passed  to  tho 
bankrupt's  trustee.  Parlett  P.  Blake,  (C.  C. 
A.  8th  Cir.  1911)  188  Fed.  200. 

The  interest  of  an  insurance  agent  in  a 
contract  for  renewal  premiums  on  policies 
previously  written  has  been  held  to  be  prop- 
erty capable  of  transfer  which  passes  to  his 
trustee  in  bankruptcy,  subject  to  the  terms 
of  the  contract  under  which  such  interest  was 
earned.  In  re  Wright,  (C.  C.  A.  2d  Cir.  1907) 
157  Fed.  544. 

Fire  insurance  policy.  —  So,  also,  the  in- 
terest of  the  bankrupt  in  a  policy  of  fire  in- 
surance vests  in  his  trustee,  on  his  appoint- 
ment, by  operation  of  law ;  and  in  case  of  loss 
the  trustee  mav  recover.  Fuller  r.  New  York 
F.  Ins.  Co.,  (1903)  184  Mass.  12,  67  N.  E. 
879.  See  also  In  re  Hamilton,  (W.  D.  Ark. 
1900)  102  Fed.  683;  Gordon  v.  Mechanics', 
etc.,  Ins.  Co.,  (1907)  120  La.  441,  14  Ann. 
Cas.  886,  45  So.  384. 

The  mere  adjudication  as  a  bankrupt  of  the 
insured  in  a  fire  insurance  policy  does  not 
work  a  forfeiture  of  the  policy  under  a  clause 
providing  in  effect  that  the  policy  shall  be- 
come void  upon  any  sale  or  transfer  of  the 
property.  Fuller  v.  New  York  F.  Ins.  Co., 
(1903)  184  Mass.  12,  67  N.  E.  879;  Fuller  v, 
Jameson,  (1904)  98  Apn.  Div.  63,  90  N.  Y. 
S.  456,  affirmed  (1906)  184  N.  Y.  605,  77  N. 
E.  1187. 

Compare  Bronson  v.  New  York  F.  Ins.  Co.,  , 
•  (1908)   64  W.  Va.  494,  63  8.  E.  283,  wherein 
it  was  held  that  the  appointment  of  9,  receiver 
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in  bankftiptcy  ptticeedings  avoided  a  policy 
providins  in  efte<H  that  the  poliey  sliould  be- 
ccnne  void  if  any  change  took  place  in  the 
interest,  title,  or  poBfte'*«ion  of  the  subioct  in- 
sured, whether  by  legal  pf-ocefl^  or  judgnieiit. 
or  by  the  voluntary  act  of  the  assured,  or 
otherwise,  or  If  the  policy  was  assigned  before 
loss. 

Tht  trustM  caflnot  take  advantage  of  a 
mistake  made  by  the  bankrupt  when  redu- 
cing to  writing  a  contract  made  bv  him;  and 
such  mistake  is  not  an  as.<iet  in  tfie  hands  of 
the  trustee,  nor  does  the  bankruptcy  bar  the 
reformation  of  the  contract  because  of  it. 
Zartman  r.  Waterloo  First  Nat.  Bank,  ( 1910) 
216  U.  8.  134,  30  S.  Ct.  368,  23  Am.  Bankr. 
Rep.  635,  affirming  (1907)  189  N.  Y.  533,  82 
N.  £.  1126. 

Wh«re  a  bankmpt  contractor  was  entitled 
to  k  mecluinic*a  lien  at  the  date  of  his  ad- 
judication in  bankruptcy,  such  right  cannot 
be  enforced  by  the  trustee  in  a  court  of  bank- 
ruptcy, but  must  be  enforced  in  the  state 
courts,  unless  the  adverse  parties  consent  to 
be  sued  in  the  United  States  Circuit  Court. 
In  re  Grissler,  (C.  C.  A.  2d  Cir.  1905)  130 
Fed.  764,  13  Am.  Bankr.  Hep.  508. 

X.  Licenses. 

Liquor  licenae.  —  The  general  rule  is  that 
a  liquor  license  is  an  asset  of  a  licensed  bank- 
rupt's estate  which,  upoU  compliance  with  the 
law  of  the  state,  may  be  reduced  to  mdney 
by  his  trustee  in  bankruptcy.  In  re  Brod- 
bine,  (D.  C.  Mass.  1899)  93  Fed.  043,  2  Am. 
Bankr.  Rep.  63;  In  re  Fisher,  (D.  C.  Mass. 
1899)  98  Fed.  89,  3  Am.  Bankr.  Rep.  406,  af- 
firmed (C.  C.  A.  Iflt  Cir.  1900)  103  Fed.  860, 
4  Am.  Bankr.  Rep.  046;  In  re  Becker,  (E.  D. 
Pa.  1899)  98  Fed.  407,  3  Am.  Bankr.  Rep. 
412;  In  re  Olewine,  (M.  D.  Pa.  1903)  125 
Fed.  840,  11  Am.  Bankr.  Rep.  40;  In  re 
Baumblatt,  (E.  D.  Pa.  1907)  153  Fed.  486,  19 
Am.  Bankr.  Rep.  500;  In  re  Wiesel,  (E.  D. 
Pa.  1909)  173  Fed.  718,  23  Am.  Bankr.  Rep. 
ddi  In  re  May,  (D.  C.  Minn.  1900)  5  Am. 
Bankr.  Rep.  1. 

Even  though,  under  the  state  law,  the 
license  itself  cannot  actually  be  sold,  never- 
theless the  ttUstee  may  sell  the  lease  of  the 
licensed  premises  and  4he  fixtures,  etc.^  con- 
ditioned on  the  transfer  of  the  license  by  the 
court.  Snyder  v.  Rougher,  (1906)  16  Am. 
Bankr.  Hep,  792,  214  Pa.  St.  453,  63  Atl.  893. 

The  bankrupt  Will  be  required  to  execute 
any  instruments  necessary  for  the  purpose  of 
effectuating  the  dale  of  a  license  made  by  his 
trustee.  In  re  Fisher,  (D.  C.  Mass.  1899)  98 
Fted.  89,  3  Am.  Bankr.  Rep.  406,  affirmed  (C. 
('.  A.  1st  Cir.  1900)  108  Fed.  860,  4  Am. 
Bankr.  Rep.  646;  In  re  Becket-,  (E.  D.  Pa. 
1899)  98  Fed.  407,  3  Am.  Bankr.  Rep.  412; 
In  re  Emrich,  (W.  D.  Pa.  1900)  101  Fed. 
231,  4  Am.  Bankr.  Rep.  89;  In  re  Wie§el,  (E. 
D.  Pa.  1909)  173  Fed.  718,  23  Am.  Bankr. 
Rep.  59. 

Where  the  c^aignment  tf  a  liquor  licence 
is  void  under  the  state  law,  the  assignee 
thereof  can  haVe  no  claim  as  against  the  as- 
signof's  trustee  in  bankruptcy,  eith^^r  for  the 
license    or    the    proceeds    thereof.       In    re 


Flaherty.    (E.   D.   Te.    1911)    184   Fed. 
And  see  to  the  same  effect  In  re  MeArdle,  (D. 

C.  Mass.  1903)   126  Fed.  442,  11  Am.  Bankr. 
Rep.  358. 

btt-t  in  Georgia  it  has  been  held  that  a 
liquor  license  duly  granted  to  the  bankrupt 
by  the  city  of  Brunswick  Is  not  property 
which  paHses  to  his  trustee  in  bankruptcy, 
^fatter  of  Keller,  (D.  C.  Qa.  1906)  16  Am. 
Bankr.  Rep.  727. 

A  licenae  to  occupy  a  stall  in  a  city  taaiket 
is  property  of  the  licensee,  which  will  pass  to 
I*  is  trustee  in  bankruptov.  In  re  Km  rich, 
(\V.  D.  Pa.  1900)  101  Fedl  231,^4  Am.  Bankr. 
Kep.  89. 

XI.  Effect  of  Comminouno  Pbopekt. 

When  identity  is  loat.  —  Where  the  money 
or  utiier  property  of  third  persona  is  bo  far 
commingled  with  that  of  the  bankrupt  as  to 
lose  its  identity  as  a  separate  fund  or  chattel, 
the  owner  will  not  be  entitled  to  a  preferen- 
tial claim  for  the  value  thereof  as  against 
the  general  creditors  represented  by  the  troa- 
•  tee,  excepting  where  it  is  shown  that  the  re- 
sult is  a  net  gain  to  the  bankrupt's  estate. 
In  re  Richard,  (E.  D.  Tenn.  1900)  104  Fed. 
792;  In  re  Kurtz,  (E.  D.  Pa.  1903)  125  Fed. 
992,  11  Am.  Bankr.  Rep.  129;  John  Deere 
Plow  Co.  r.  McDavid,  (C.  C.  A.  8th  Cir.  1905) 
137  Fed.  802,  14  Am.  Bankr.  Rep.  653;  Erie 
R.  Co.  r.  Dial,  (C.  C.  A.  0th  Cir.  1905)  140 
Fed.  689,  16  Am.  Bankr.  Rep.  669;  /*  re 
Kearney,  (E.  D.  Pa.  1909)  167  Fed.  996,  21 
Am.  Bankr.  Rep.  721;  Ritchie  County  Bank 
r.  McFarland,  (C.  C.  A.  4th  Cir.  1910)  183 
Fed.  715;  In  re  Lindsley,  (W.  D.  Mich.  1910) 
185  Fed.  684,  follouring  Crawford  County  t. 
Strawn,  (6th  Cir.  1907)  167  Fed.  49,  84  C.  C. 
A.  553;  In  re  Swift,  (D.  C.  Mass.  1901)  5 
Am.  Bankr.  Rep.  232;  Zartman  r.  Waterloo 
First  Xat.  Bank,  (1907)  19  Am.  Bankr.  Rep. 
27,  189  N.  Y.  267,  82  N.  E.  127. 

The  court  will  go  no  farther  than  to  give 
a  lien  when  the  facts  are  that  there  remain 
in  the  estate  specific  funds  or  property  whidi 
have  increased  the  assetfi  of  the  estate,  and 
which  represent  the  proceeds  of  the  specific 
property  intrusted  to  the  bankrupt.  /•»  re 
J.  M.  Acheson  Co.,  (C.  C.  A.  9th  Cir.  1909) 
170  Fed.  427,  22  Am.  Bankr.  Rep.  338. 

Thus  it  has  been  held  that  where  cotton 
was  by  mistake  delivered  to  factors  to  whom 
it  was  not  consigned,  and  by  mistake  of  a 
warehouseman  it  was  sold,  and  the  prooeedd 
deposited  in  bank  to  the  factors'  account,  and 
)  subsequently,  on  the  bankniptcy  of  the  far* 
tors,  a  balance  greater  than  the  amount  of 
the  cotton  passed  from  the  bank  to  the  bank- 
rupt estate,  the  o^vnet*  of  the  cotton  was  en- 
titled to  the  value  thereof.    In  re  Woods,  (S. 

D.  Ga.    1903)    121   Fed.   599,   9  Am.   Bankr. 
Rep.  615. 

In  Smith  r.  Au  Gres  Tp.,  (C.  C.  A.  6th  Cir. 
1906)  160  Fed.  267,  17  Am.  Bankr.  Rep.  745, 
it  appears  that  a  bankrupt,  who  was  a  town- 
ship trustee,  used  the  township's  money  with 
which  to  purchase  goods  fot  sale  in  his  busi- 
ness as  a  merchant,  and  so  mingled  the  goods 
that  it  was  impossible  to  distinguish  them 
from  the  rest  ojf  his  stock,  and  it  was  hM 
that  the  township  was  entitled  at  least  to  an 
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equitable  lien  on  th«  pfO(!e^dil  of  ft  sale  of 
the  entire  stock  by  the  bankriipt's  ttaiitee  for 
th«  amount  bo  appropriated ;  the  general  cred- 
itors of  the  bankrupt  being  entitled  only  to 
share  in  the  residue,  if  any. 

In  Jn  re  City  Bdnk,  (W.  D.  Mich.  1910)  186 
Fed.  250,  it  flp'^ears  that  prior  to  its  adjudi- 
cation as  a  bankrupt,  the  '*  D  "  bank  collected 
a  check  payable  to  the  "  C  "  bank,  the  pro- 
reeds  of  which  were  thlngled  with  the  general 
funds,  and  the  latter  drew  on  the  New  York 
correspondent  of  the  "  D "  bank  for  tho 
amount,  \vhich  it  refused  tb  pay,  though  It 
had  sufficient  funds  Which  were  stibsequently 
transmitted  to  the  trustee;  and  )t  was  h^ld 
that  the  payee  of  the  ch^ok  wad  entitled  tb  a 
preferential'  lien  for  the  amount  therfeof. 

When  property  trAceable<  —  But  if  the 
owner  can  identify  and  trace  the  pfop^rty 
claimed^  or  the  proceeds  thereof,  he  Will  }k 
entitled  to  recover  it  frdra  the  trustee.  In  fb 
Taft*  (C.  C.  A.  6th  Cir.  1904)  l33  Fed.  Bll, 
13  Am.  Bankr.  R«p.  417;  Tn  re  Coffin,  (C.  C. 
A.  2d  Cir.  190?)  152  Fed.  381,  18  Am.  Bdtikr. 
Rep.  127,  revering  (D.  C.  Conn.  19d6)  14d 
Fed.  181,  16  Am.  Bankr.  Rep.  682;  In  re 
Northrup,  (N.  D.  N.  Y.  1907)  15^  Fed.  768; 
IH  re  City  Bank,  ( W.  D.  Mich.  1910)  188  Fed. 
250. 

Officers  of  oAe  ootpdratioa  owninir  stoolc  of 
aiiother*  ^  Where  a  batikrupt  cor|>oriltiott 
had  orgAniz^d  another  corporation  to  develop 
oil  dild  gas  Wells  to  furnish  the  bankrupt  cor- 
poration With  fU0l  to  operate  it6  bUbitiesfii, 
and  the  officers  of  the  bankrupt  owned  all 


th^  stock  of  the  oil  compahy,  ahd  used  it  a<i  (t 
mere  agent  of  the  bankrupt,  and  not  ad  en- 
gaged in  a  separate  business,  they  were  prop^ 
eviy  required  to  (Surrender  the  capital  stock 
thereof  to  the  bankrupt's  receiver.  In  f€ 
Muncie  Pulp  Co.,  (C.  C.  A.  2d  Cir.  1005)  130 
Fed.  546,  14  Am.  Bankr.  Rep.  70. 

Expenditure  oi  trust  fund  by  bankrufrt  not 
presumed.  —  Where  the  bankrupt  deposits 
the  money  of  other  persons  with  his  oWn  dnd, 
after  filing  the  petition,  he  expended  from 
such  account^  for  his  private  purposes,  the 
sum  of  $270,  it  will  be  presumed  that  the 
amount  so  expended  was  his  personal  money, 
and  he  will  be  required  to  pay  over  such  Sum 
to  his  trustee.  In  re  Kurtz,  (E.  D.  Pa. 
1903)  126  Fed.  992,  11  Am.  Bankr.  Rep.  129. 
See  also  In  re  Richard,  (E.  D.  Tenn.  l9dO) 
104  Fed.  792. 

BurdM  of  proof.  — The  burden  of  showing 
that  his  property  has  been  wrongfully  iningl&d 
in  a  hiass  of  the  property  of  the  Wrongdoer  is 
upon  the  owner.  In  re  Stewart,  (N.  D.  N. 
Y.  1910)   178  Fed.  403. 

Btit  if  the  owner  succeeds  in  making  the 
requisite  proof,  it  then  devolves  Upon  the 
bankrupt  or  his  triistee  to  dlstlngtiish  be- 
tween What  {?  his  and  thftt  of  the  eW«u4  que 
trust.  Smith  v.  Au  Gres  T>p.,  (6th  Cir. 
1906)  160  Fed.  257,  80  C.  C.  A.  148,  9  L*  tl. 
A.  N.  S.  876 1  Smith  V.  Mottley,  (eth  Cir. 
1906)  150  F*ed.  266,  80  C.  C.  A.  184;  In  ft 
J.  M.  Acheson  Co.,  (C.  C.  A,  9th  Cif.  1909) 
170  Fed.  427,  22  Am.  Bftilkr.  Rep.  838  j  In  re 
Stewart,  (?C.  t).  N.  V.  1910)  178  Fed.  468. 


[Policy  of  ifisurafice,']  Promdedj  That  tvhen  any  banktnjjt  shall  have  any 
insurance  policy  which  has  a  cash  surrender  value  payable  to  himself,  his  estate, 
or  personal  representatives,  he  may,  within  thirty  days  after  the  cash  surrender 
value  hds  beeti  ascertained  and  stated  to  the  trustee  by  the  company  issuing  the 
same^  pay  or  secure  to  the  trustee  the  sura  so  ascertained  and  stated,  and  con- 
tinue to  hold,  own,  and  carry  such  policy  fi*ee  froth  the  claims  of  the  creditors 
patticipating  in  the  distribution  of  his  estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trustee  as  assets;  and  [{1898)  SO  Stat.  L, 

see.] 

205  U.  S.  202,  27  S.  Ct*  488,  61  U.  8.  (L.  ed.) 
771,  17  Am.  Bankr.  Rep.  484«  dfflrntinp  (C.  C. 
A.  2d  Cir.  1905)  142  Fed.  44.'!,  15  Atn'.  Bbnkr. 
R^p.  701;  Ifi  re  Larige,  (X.  D.  la.  1899)  91 
Fed.  861,  1  Am.  Bankr.  Rep.  18t);  In  n  B\W- 
loW,  (D.  C.  Wash.  18(19)  98  Fed.  86,  3  Atn. 
Bankr.  Rep.  389;  In  re  Diack,  (8.  D.  N.  it, 
1900)  100  Fed.  770,  3  Am.  Batikr.  Rep.  7^3; 
In  re  BoAi-dman,  (D.  C.  Mdss.  1000)  103  li*ed. 
783,  4  Am.  Bankr.  Rep.  020;  In  re  Becker, 
(N.  D.  N.  Y.  1901)  106  Fed.  54,  5  AUi.  Bahkr. 
Rep.  438;  In  r4  Blingluff,  (D.  C.  Xfd.  l900) 
106  Fed.  154,  5  Am.  Bankr.  Rep.  76}  tn  r€ 
Welling,  (C.  C.  A.  7th  Cir.  1902)  113  Fed. 
189,  7  Am.  BMkr.  Rep.  340;  Goiild  t?.  New 
York  L.  Ina.  COi,  (E#  D.  Ark.  1904)  18^  Fed. 
927,  13  Am«  Bankt.  Rep.  236;  In  re  Cdlematl, 
(2d  Cir.  1905)  136  Fed.  818,  69  C.  C.  A.  496, 
14  Am.  Bankr.  Rep.  461 ;  Clark  t\  Ckjuitable 
L.  Ariftur.  Sod.,  (E.  D.  Pa.  l906)  143  Fedi 
175,  16  Am.  Banki*.  Rep.  13^;  tn  re  Wolff, 
(B.  D.  N.  Y.  1008)    16d  ^ed,  984|  21   Am, 


Policies  haying  sttrrenfler  or  other  value. 
■*— The  earlier  decisidnd  ahow  considerahle 
conflict  aa  to  what  is  meant  by  ''cash  sur- 
Ttodet  Valiie/'  ajid  in  some  cases  it  has  he^n 
held  that  the  phrase  signified  only  a  caf^h 
surrender  value  expressly  stipulated  for  in 
the  policy;  but  that  view" has  been  overrule:!, 
find  it  h^s  been  finally  determined  by  the 
United  States  Supreme  Court  that  the  phrase 
"  cash  surrender  value  *'  signifies  sitch  a  value 
as  will  be  paid  by  the  insurance  company  on 
the  surrender  of  the  policy,  whether  it  be  ex- 
pressed ill  the  policy  or  merely  recognized 
by  a  rule  or  concession  on  the  part  of  the 
company  j  therefore  all  policies  of  insurance 
having  a  shrrender  value  within  this  defini- 
tion, arid  not  exempt  tinder  the  law  of  the 
state,  pass  td  the  trustee  in  bankruptcy,  sub- 
ject to  the  right  of  the  batikrupt  to  retain  it^ 
under  the  provisions  of  the  itatute,  by  pilying 
or  securing  to  the  trustee  the  ascertained 
Talus  thereof.      Hiscock  t%  Mertens,    (1907) 
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Bankr.  Rep.  452;  In  re  Moore,  (E.  D.  Tenn. 
1909)  173  Fed.  679,  23  Am.  Bankr.  Rep.  109; 
In  re  Wliite,  (2d  Cir.  1909)   174  Fed.  333,  98 

C.  C.  A.  205,  26  L.  R.  A.  N.  S.  451,  23  Am. 
Bankr.   Rep.    90;    In   re  Hettling,    (2d   Cir. 

1909)  176  Fed.  65,  99  C.  C.  A.  87,  23  Am. 
Bankr.  Rep.  161;  In  re  Orear,  (C.  C.  A.  8th 
Cir.  1910)  178  Fed.  632,  24  Am.  Bankr.  Rep. 
343;  Burlingham  r.  Grouse,  (C.  C.  A.  2d  Cir. 
1010)    181  Fed.  479;  In  re  Herr,   (M.  D.  Pa. 

1910)  182  Fed.  716;   Matter  of  Phelps.   (W. 

D.  N.  Y.  1905)  16  Am.  Bankr.  Rep.  170. 
Purpose  of  provision.  —  It  was  not  the  in- 
tent of  Congress  in  the  enactment  of  the  in- 
Buranoe  proviso  to  deprive  the  family  of  a 
debtor  of  the  protection  which  he  may  have 
secured  to  them  in  taking  out  policies  for 
their  benefit  payable  at  his  death ;  but  it  was 
intended  to  prevent  debtors  from  availing 
themselves  of  the  opportunity  of  making  in- 
vestments for  their  own  benefit  in  the  form 
of  endowment  policies,  or  policies  payable  to 
themselves,  and  holding  the  same,  while  seek- 
ing a  discharge  from  their  debts  through  the 
Bankrupt  Act.  In  re  Lange,  (N.  D.  la.  1899) 
91  Fed.  361,  1  Am.  Bankr.  Rep.  189.  8ee  also 
Hiscock  V,  Mertens,  (1907)  206  U.  S.  202,  27 
S.  Ct.  488,  51  U.  8.  (L.  ed.)  771,  17  Am. 
Bankr.  Rep.  483. 

Retention  of  policy  by  bankrupt  —  Right 
to  retain  policy  passes  to  bankrupt's  repre- 
sentatives.—  The  right  of  a  bankrupt  to  re- 
tain a  life  insurance  policy  which  has  a  cash 
surrender  value,  on  payment  of  such  value  to 
the  trustee,  is  not  affected  by  his  death  after 
adjudication,  but  passes  to  his  legal  repre- 
sentatives. Van  Kirk  v.  Vermont  Slate  Co., 
(N.  D.  N.  Y.  1905)  140  Fed.  38,  15  Am. 
Bankr.  Rep.  239. 

After  the  payment  of  the  cash  surrender 
value  of  a  policy^  or  where  there  is  no  cash 
surrender  value,  the  bankrupt  may  be  entitled 
to  hold,  own,  and  carry  such  policy  free  from 
the  claims  of  creditors.  In  re  Josephson,  (S. 
D.  6a.  1903)  121  Fed.  142,  9  Am.  Bankr.  Rep. 
608. 

Failure  of  bankrupt  to  pay  value.  —  Where 
the  policy  passes  by  operation  of  law  to  the 
trustee,  and  the  privilege  given  by  the  insur- 
ance proviso  in  section  7(kL  (5)  of  the  Act  is 
not  availed  of  by  the  bankrupt,  the  duty 
devolves  upon  the  trustee,  having  regard  to 
the  recommendation  of  the  cr^itors,  the 
probable  value  of  the  policy,  and  all  the  cir- 
cumstancef  of  the  case,  to  apply  to  the  court 
for  direction  as  to  whether  he  shall  retain 
the  policy  and  keep  it  alive,  or  shall  surrender 
it  to  the  bankrupt  or  other  person  interested 
in  it.  In  re  Slingluff,  (D.  C.  Md.  1900)  106 
Fed.  164,  5  Am.  Bankr.  Rep.  76. 

Actual  value  the  test.  —  The  test  by  which 
to  determine  whether  a  trustee  shall  retain 
a  policy  or  shall  deliver  it  to  the  beneficiary 
is  not  whether  the  policy  has  a  cash  surrender 
value,  in  the  sense  that  by  its  terms  or  by 
practice  a  cash  payment  can  be  obtained 
from  the  company  for  its  surrender,  but 
whether  or  not  it  has  an  actual  value  which 
will  be  of  benefit  to  the  bankrupt's  creditors. 
In  re  Slingluff,  (D.  C.  Md.  1900)  106  Fed, 
154,  5  Am.  Bankr.  Rep.  76. 

It  make9  no  difiference  whether  the  sur- 


render value  was  ■tipulated  in  a  policy  or 
universally  recognized  by  the  oompaniea.  in 
either  case  the  purpose  of  the  statute  would 
be  subsei'ved,  which  was  to  secure  to  the 
trustee  the  sum  of  such  vahie  and  to  enable 
the  bankrupt  to  "  continue  to  hold,  own,  and 
carry  such  policy  free  from  the  claima  of  the 
creditors  participating  in  the  distribution  of 
the  estate  under  the  bankruptcy  prooeedings." 
Hiscock  f.  Mertens,  (1907)  206  U.  S.  202, 
27  8.  Ct.  488,  51  U.  S.  (L.  ed.)  771,  17  Am. 
Bankr.  Rep.  483,  affirming  (C.  C.  A.  2d  Cir. 
1905)  142  Fed.  445,  15  Am.  Bankr.  Rep.  701. 

Where  a  bankrupt  is  the  holder  of  life  in- 
surance policies  which,  although  containing 
no  provision  for  a  cash  pajrment  in  their  sur- 
render, possess  an  actual  cash  value  which, 
aooordinff  to  the  uniform  practice  of  the  com- 
pany, will  be  paid  on  their  surrender,  the 
bankrupt  will  be  permitted  to  retain  the  same 
on  payment  to  his  trustee  of  such  actual 
value.  In  re  Mertens,  (C.  C.  A.  2d  Cir.  1905) 
142  Fed.  445,  15  Am.  Bankr.  Rep.  701,  af- 
firmed (1907)  205  U.  8.  202,  27  8.  a.  488, 
51  U.  8.  (L.  ed.)  771,  17  Am.  Bankr.  Rep. 
483. 

Loan  and  paid-up  value.  —  Where  certain 
insurance  policies  belonging  to  a  bankrupt 
had  no  cash  surrender  value,  but  they  had  a 
collateral  loan  value  and  a  paid-up  insurance 
value,  it  was  held  that  they  had  an  inchoate 
value  to  which  the  bankrupt's  trustee  was 
entitled  as  property  which,  prior  to  the  filing 
of  the  petition,  the  bankrupt  could  have  trans- 
ferred. In  re  Coleman,  (C.  C.  A.  2d  Cir. 
1905)  136  Fed.  818.  14  Am.  Bankr.  Rep.  46L 

Vested  interest  under  policy  paaaea. — The 
right  to  receive  at  a  certain  date  a  specified 
sum  of  money,  contingent  upon  his  surviving 
to  that  date,  is  a  vested  right  of  property  ex- 
isting in  the  bankrupt,  which  passes  to  the 
trustee.  It  is  a  property  right  which  he  could 
have  transferred,  and  it  falls  within  the  com- 
prehensive language  of  section  70a,  which 
vests  title  in  the  trustee.  In  re  Welling,  (C. 
C.  A  7th  Cir.  1902)  113  Fed.  189,  7  Am. 
Bankr.  Rep.  340. 

Partly  paid-up  life  insurance  policies,  with 
the  usual  contingencies  and  provisions  aa  to 
changing  the  beneficiaries  and  as  to  surren- 
dering policies  and  receiving  the  benefits 
thereof,  are  assets  of  the  insured's  estate  in 
bankruptcv  to  which  creditors  are  entitled. 
In  re  Whelpley,  (D.  C.  N.  H.  1909)  169  Fed. 
1019,  22  Am.  Bankr.  Rep.  433. 

The  coniingent  right  of  the  insured,  like 
the  statutory  right  to  seize  and  hold  and  sell 
remainder  and  contingent  interests  in  real 
estate,  is  something  that  the  trustee  may 
hold  for  the  benefit  of  the  creditors;  or  he 
may  waive  it  altogether  under  circumstances 
which  justify  it.  Mutual  L.  Ins.  Co.  v.  Smith, 
(C.  C.  A.  1st  Cir.  1911)  184  Fed.  1. 

Transferable  interest  as  beneficiary  pastes. 
—  Where  a  bankrupt  was  designated  as  bene- 
ficiary  in  a  policy  on  the  life  of  his  mother, 
which  directed  that  it  should  be  paid  to  the 
beneficiary  of  the  insured  last  designated  on 
the  back  of  the  policy,  if  living,  and  the  in- 
sured died  four  days*  after  the  filing  of  the 
bankruptey  petition,  leaving  the  bankrupt  as 
designated  beiiefici^ry^  it  was  held  that  his 
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interest  in  the  policy  was  one  which  he  could 
have  transferred  under  the  state  law,  and 
therefore  it  vested  in  the  trustee  in  bank- 
ruptcy of  the  beneficiary.  In  re  Hogan,  (W. 
D.  Wis.  1911)  186  Fed.  637. 

Thus  in  In  re  Judson,  (S.  D.  N.  Y.  1911) 
188  Fed.  702,  it  appears  that  bankruptcy  pro- 
ceedings having  been  instituted  against  a  firm 
consisting  of  Ather  and  son,  the  father  com- 
mitted suicide  prior  to  adjudication,  leaving 
certain  life  policies,  payable  to  his  wife  and 
children,  share  and  share  alike.  He  left  him 
surviving  a  wife  and  three  children,  one  of 
whom  was  a  son  also  bankrupt.  It  was  held 
that  the  son  had  an  interest  in  such  policies 
prior  to  his  father's  death  which  constituted 
property  he  was  bound  to  schedule,  and  being 
transferrable  by  the  son  as  a  chose  in  action, 
such  interest  passed  to  the  trustee  in  bank- 
ruptcy under  section  70a  (5),  the  policies 
not  being  within  the  proviso  of  such  section 
relating  to  insurance  policies  having  a  cash 
surrender  value  payable  to  the  bankrupt,  his 
estate  or  personal  representatives. 

But  see  In  re  McDonnell,  (N.  D.  la.  1900) 
101  Fed.  239,  4  Am.  Bankr.  Rep.  92,  wherein 
it  was  held  that  a  trustee  in  bankruptcy 
takes  no  title  to  policies  of  life  insurance 
wherein  the  bankrupt  is  named  as  a  bene- 
ficiary when  the  banlcrupt  is  not  himself  the 
contracting  party  with  the  insurance  com- 
]mny,  and  would  not  be  entitled  to  receive  the 
value  of  the  policies  if  surrendered  at  the  date 
of  the  adjudication. 

Policies  not  payable  to  bankrupt,  or  his 
'^state  or  personal  representatives.  —  Section 
70a  (5)  does  not  include  policies  payable  to 
the  wife  of  kindred  of  the  assured,  but  only 
'applies  to  policies  payable  to  the  assured,  or 
his  estate,  or  his  personal  representatives. 
Pulsifer  v,  Hussey,  (1903)  9  Am.  Bankr.  Rep. 
657,  97  Me.  434,  54  Atl.  1076;  Allen  t?. 
Central  Wisconsin  Trust  Co.,  (1910)  143 
Wis.  381,  127  N.  W.  1003. 

Effect  of  right  to  change  beneficiary.  — 
A  policy  of  insurance  which  authorizes  the 
bankrupt  to  nominate  or  change  tlie  bene- 
ficiary at  will  is  property  which  he  might 
have  "  transferred,"  and  as  such  passes  to 
his  trustee,  although  it  is  in  terms  payable 
to  a  designated  beneficiary.  In  re  Drear, 
(C.  C.  A.  8th  Cir.  1910)  178  Fed.  632.  And 
&ee  to  the  same  effect  In  re  Wolff,  (E.  D.  N. 
Y.  1908)  165  Fed.  984,  21  Am.  Bankr.  Rep. 
452;  In  re  Hettling,  (2d  Cir.  1909)  175  Fed. 
66,  99  C.  C.  A.  87,  23  Am.  Bankr.  Rep.  161 ; 
In  re  Herr,  (M.  D.  Pa.  1910)  182  Fed.  716; 
In  re  Dolan,  (E.  D.  Pa.  1910)   182  Fed.  949. 

Surrender  value  subject  to  valid  liens  — 
Paiftneni  of  premiums,  —  Where  a  policy  of 
life  insurance  was  made  payable  to  the  wife 
f  the  assured  if  he  died  during  the  term,  or 
t,n  himself  if  living  at  the  expiration  of  the 
stipulated  period,  and  was  issued  upon  their 
joint  application,  and  for  several  years  before 
the  bankruptcy  of  the  husband  the  wife  saved 
the  policy  from  lapsing  by  paying  the  pre- 
miums out  of  her  own  money,  it  was  held 
that  the  bankrupt's  interest  in  the  surrender 
value  of  the  policy,  upon  passing  to  his  trus- 
tee, was  subject  to  an  equitable  lien  or  right. 
in  the  wife  to  be  reimbursed  for  such  propor- 


tion of  the  premiums  paid  by  her  as  had 
gone  to  keep  the  policy  alive  for  the  benefit 
of  the  husband's  interest.  In  re  Diack,  ( S.  D. 
N.  Y.  1900)  100  Fed.  770,  3  Am.  Bankr.  Rep. 
723. 

Pledge,  —  A  bona  fide  assignee  of  life  in- 
surance policies,  pledged  more  than  four 
months  before  the  bankruptcy  of  the  pledgor, 
is  entitled  to  hold  the  same  against  the  trus- 
tee in  bankruptcy.  Van  Kirk  r.  Vermont 
Slate  Co.,  (N.  D.  N.  Y.  1905)  140  Fed.  38,  15 
Am.  Bankr.  Rep.  239;  In  re  Davison,  (N.  D. 
N.  Y.  1910)  179  Fed.  750;  In  re  Judson,  (S. 
D.  N.  Y.  1911)   188  Fed.  702. 

Thus  where  a  life  insurance  company  loans 
to  the  insured,  who  subsequently  was  ad- 
judged a  bankrupt,  a  sum  greater  than  the 
cash  surrender  value  thereof,  and  takes  an 
assignment  of  the  policies  as  collateral  se- 
curity for  the  loan,  the  policies  do  not  pass  to 
the  trustee,  for  the  reason  that  on  the  day  the 
title  vested  in  the  trustees  tlie  cash  which 
the  company  had  agreed  to  pay  on  surrender 
would,  if  surrender  were  claimed,  have  been 
entirely  absorbed  in  releasing  the  lien  of  the 
company,  whether  the  privilege  of  surrender 
were  exercised  by  the  bankrupt  or  by  the 
trustees.  Burlingbam  r.  Crouse,  (C.  C.  A. 
2d  Cir.  1910)   181  Fed.  479. 

Exempt  policies  do  not  pass.  —  As  to 
whether  a  policy  of  insurance,  exempt  under 
the  laws  of  the  state  from  levy  and  execution 
by  creditors,  passes  to  tlie  trustee  in  bank- 
ruptcy, there  was  formerly  a  contrariety  of 
opinion;  but  this  question  has  also  been 
solved  by  the  federal  Supreme  Court,  and  it  is 
now  well  settled  that  the  provisions  of  section 
70  are  limited  by  those  contained  in  section 
6  of  the  Act;  and  that  in  accordance  with  sec- 
tion 6  a  policy  of  insurance  which  is  exempt 
under  the  law  of  the  state  does  not  pass  to 
the  trustee  in  bankruptcy  of  the  insured. 
Holden  r.  Stratton,  (1905)  198  U.  S.  202,  25 
S.  Ct.  056,  49  tJ.  S.  (L.  ed.)  1018;  Hiscock 
V.  Mertens,  (1907)  205  U.  S.  202,  27  S.  Ct. 
488,  51  U.  S.  (L.  ed.)  771,  17  Am.  Bankr. 
Rep.  483,  affirming  (C.  C.  A.  2d  Cir.  1905) 
142  Fed.  445,  15  Am.  Bankr.  Rep.  701 ;  Steele 
r.  Buel,  (C.  C.  A.  8th  Cir.  1900)  104  Fed. 
968,  5  Am.  Bankr.  Rep.  165,  reversing  (S.  D. 
la.  1899)  98  Fed.  78,  3  Am.  Bankr.  Rep.  549; 
In  re  Booss,  (E.  D.  Pa.  1007)  154  Fed.  494. 
18  Am.  Bankr.  Rep.  658;  In  re  Pfaffinger, 
(W.  D,  Ky.  1908)  164  Fed.  526,  21  Am. 
Bankr.  Rep.  256;  In  re  Whelpley,  (D.  C.  N. 
H.  1909)  169  Fed.  1019,  22  Am.  Bankr.  Rep. 
433;  In  re  Johnson,  (D.  C.  Minn.  1910) 
176  Fed.  591,  24  Am.  Bankr.  Rep.  277;  In  re 
Herr,  (M.  D.  Pa.  1910)  182  Fed.  716;  Pulsi- 
fer r.  Hussey,  (1903)  9  Am.  Bankr.  Rep.  657, 
97  Me.  434,  54  Atl.  1076. 

Policies  having  no  actual  value.  —  It  has 
been  held  that  a  policy  of  life  insurance 
which,  at  the  time  of  the  adjudication,  has 
no  actual  cash  value,  does  not  vest  in  the 
trustee  in  bankruptcv  of  the  insured.  In  re 
Buelow,  (D.  C.  Wash.  1899)  98  Fed.  86,  3 
Am.  Bankr.  Rep.  389;  Gould  v.  New  York  L. 
Ins.  Co.,  (E.  D.  Ark.  1904)  132  Fed.  927,  13 
Am.  Bankr.  Rep.  233;  Morris  v,  Dodd, 
(1900)  110  Ga.  606,  36  a  E.  83,  50  L.  R.  A. 
33,  78  Am.  St.  Rep.  129. 
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Thus  it  has  been  held  that  a  policy  of  in- 
surance on  the  life  of  a  bankrupt,  which  has 
no  cash  surrender  value,  and  no  vaiuA  for  any 
purpose  except  the  oontingency  of  its  becom- 
ing valuable  at  the  deatli  of  the  bankrupt  if 
the  premiums  are  kept  paid,  does  not  vest  in 
the  trustee  in  bankruptcy  as  assets  of  the 
estate.  In  re  Buclow,  (D.  C.  Wash.  1899) 
98  Fed.  86,  3  Am.  Bankr.  Rep.  389. 

Where  a  deceased  bankrupt  had  no  valuable 
intierest  in  certain  policies  on  his  life,  he  hav- 
ing borrowed  beyond  his  interest  in  all  of 
them,  the  loans  being  admittedly  valid,  it 
was  held  that  the  bai^rupt's  executors,  and 
not  his  trustee,  were  entitled  to  the  proceeds 
of  such  policies  in  exciisss  of  the  liens  for 
loans  held  by  the  insurance  company.  In  re 
Judflon,  (S.  D.  N.  Y.  1911)   188  Fed.  702. 

Effect  of  abandonment  hy  trustee.  —  Where 
the  trusteies  of  a  bankrupt  failed  to  have  in- 
surance policies  on  his  life  appraised,  or  to 
provide  for  the  payment  of  premiums  thereon, 
but  abandoned  the  same  to  the  bankrupt  as 
valueless  to  the  estate,  which  abandonment 
was  subsequently  approved  by  the  court,  it 
was  held  that  the  trustee  was  not  entitled  to 
recover  the  proceeds  of  suph  policies,  on  the 
death  of  the  bankrupt  pending  the  proceed- 
ings, from  the  beneficiaries,  the  premiums 
having  been  kept  up  by  them  or  by  the  bank- 
rupt, l^feyers  v.  Josephson,  (C.  C.  A.  5th 
Cir.  1903)  124  Fed.  734,  affirming  (S.  D. 
Ga.  1903)  121  Fed.  142,  9  Am.  Bankr.  Rep. 
608. 


P«PMit9  tp  fltcurf  iMiym^i^t  of  iiMmrance.- 
There  would  seeip  to  be  no  r^&son  why  the 
deposits  in  a  life  insurance  company  to  se- 
cure a  sum  payable  tq  the  4ss|ired  at  a  ginii 
date,  if  he  should  be  thei)  alive,  should  b^ 
treated  differently  froip  a  «in)ilar  opntraet 
with  a  sayings  bank  pr  buildipg  apsociatioi)! 
Jn  re  SHngluff,  (D.  Q.  Mi.  1900)  106  Fed. 
164,  6  Am.  Bankr.  Rep.  70. 

Pef erred  annuity  contract.  —  4n  Insuraaee 
contract,  entered  into  by  ti^e  pompany  with 
one  who  was  then  insglvei^t  ai}d  was  subse- 
quently adjudge  a  bap|irup|;,  by  wbich  the 
insurer  obligated  itself  to  pay  the  insured  a 
certain  sum  yearly,  conimepcing  in  the  future 
and  continuiug  during  ihe  life  qf  the  insured, 
is  not  void;  (ind  the  supi  p^id  for  such  m- 
■urance  f?annot  be  recov^red  by  the  trustee  in 
bankruptcy  of  the  insured,  on  the  theory  that 
such  paynjent  was  a  transfer  in  fraud  of 
creditors,  and  that  the  ipsurano^  company, 
though  acMng  bona  fide,  was  not  a  purchaser 
for  valu0,  because  it  had  i|ot  paid  the  pur- 
chase money  pr  secured  it  in  such  a  manneir 
that  it  ppuld  not  be  rplipved  against  paym-nt 
In  such  ease,  Uow^v-fsr,  a  bill  asking  that  the 
company  be  compelled  to  pay  the  trustee  the 
sum  received  from  the  bankrupt  upon  thf 
surrender  of  the  contract,  will  be  dismissed 
without  prejudio^e  to  any  right  the  trustee 
may  have  to  claim  whatever  beneficial  interest 
the  bankrupt  has,  or  may  thereafter  have, 
under  th^  contract.  Mutual  L.  Ins.  Co.  c. 
Smith,  (C.  C.  A.  ist  Cir.  1911)   184  Fed.  1. 


(6)  [Eights  of  a/:tion,']  rights  of  action  arising  upon  contracts  or  from  the 
unlawful  taking  or  detention  of,  or  injury  tx),  his  property.  [{1898)  30  Stat.  L, 
566.1 


The  bankrupt's  trustee  is  vested  by  opert- 
tion  of  law  with  title  to  all  the  bankrupt's 
books,  papers,  contracts, '  securities,  etc.,  re- 
lating to  his  business.  In  re  Hess,  (E.  D. 
Pa,  1905)  134  Fed.  10&,  14  Am.  Bankr.  Rep. 
559.  And  see  the  annotation,  supra,  p.  833, 
IX.  Contractual  Interests  and  Obligations. 

A  right  of  action  for  injury  to  ''business, 
employment,  or  property"  passes  to  the  trus- 
tee in  bankruptcy,  even  though  it  sounds  in 
tort.  Cleland  r.  Anderson,  (1905)  75  Neb. 
273,  106  N.  W.  1002,  5  L.  R.  A.  N.  S.  148, 
reversing  (1902)  66  Neb.  276,  92  N.  W.  306, 
96  N.  W.  212,  98  N.  W.  1075,  5  U  R.  A.  N. 
S.  147. 

Malicious  attachment  of  corporate  property 
is  not  a  personal  tort,  but  gives  rise  to  a 
caus^  of  action  for  injury  to  property,  which 
passes  to  the  trustee  in  bankruptcy  of  the 
corporation.  Hansen  Mercantile  C!o.  r.  Wy- 
man,  (1908)  22  Am.  Bankr.  Rep.  877,  105 
Minn.  491,   117  N.  W.  920. 

An  action  to  recover  damages  for  false  and 
fraudulent  reoresen  tat  ions,  wherein  the  bank- 
rupt is  plaintifT  and  which  is  pending  at  the 
tiire  of  liis  a'l.in^Jicpti^ii,  alleging  that  the 
bankrupt  liad  been  induced  to  purchase  cer- 
tain bonds  fi-nni  the  dofendanis,  who  were  in 
the  same  businrss,  at  prices  greater  than 
their  value,  by  false  and  fraudulent  represen- 
tations  made    by    the    defendants    regarding 


facts  materially  affecting  the  value  of  the 
bonds,  and  daimfng  damages  for  alleged 
losses  to  the  plaintiff  resulting  from  the  pur- 
chase, is  a  right  of  action  arising  from  in- 
jury to  the  bankrupt's  property,  and  passes, 
as  such,  to  his  trustee  under  section  700  (6) 
of  the  panl^rpptoy  Act.  In  re  pay,  (D.  C. 
Mass.  IQIQ)    182  Fed.  260. 

Actipn  for  deat)i  of  child.  —  Under  a  state 
law  providing  that  an  action  may  he  brought 
by  an  administrator,  but  that  the  recovery 
shall  pass  to  decedent's  n^xt  of  kin,  it  was 
held  that  a  father  being  entitled  to  the  en- 
tire recovery  for  the  wrongiful  killing  of  his 
son,  his  right  thereto  constitutes  assets  be- 
longing to  his  estate  in  bankruptcy.  In  re 
Burnstine,  (E.  D.  Mich.  1903)  131  Fed.  828, 
12  Am.  Bankr.  Rep.  596. 

T)ie  rigl^t  to  sue  for  t  personal  tort,  such 
as  slander,  malicious  prosecution,  assault', 
etc.,  is  strictly  personal.  It  cannot  be  as- 
signed, is  not  subject  to  levy  and  sale  upon 
judicial  process,  and  the  statute  does  not 
contemplate  that  the  bankrupt's  right  to 
maintain  an  action  to  recover  damages  for 
such  wrongs  shall  constitute  any  part  of  his 
estate  in  bankruptcy.  The  law  follows,  in 
this  respect,  section  14  of  the  Bankruptcy 
Act  of  1867,  in  the  construction  of  which  it 
.  was  uniformly  held  that  rights  of  aetion  for 
l^ersonal  torts  did  not  vest  in  the  assigs^  i^^ 
833 
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bankniptcy.  In  re  Haeppell,  (X.  D.  Cal. 
1899)  91  Ped.  355,  1  Am.  Bankr.  Rep.  286; 
Sibley  t?.  NasoD,  (1907)  196  Mass.  125,  12 
Ann.  Cas.  938,  81  N,  E.  887. 

Actioii  for  conspiracy.  —  A  trustee  in  bank- 
ruptcy cannot  maintain  an  action  in  tort  for 
conspiracy,  in  assii^ting  a  bankrupt  to  place 
his  prpperty  beyond  uie  reach  of  his  cred- 
itors, against  persons  who  are  alleged  to  have 
perfom)ed  their  acts  of  conspiracy  during  the 
pendency  of  the  bankruptcy  proceedings  but 
before  the  adjudication  therein,  where  no  alle- 
gation is  made  that  any  of  the  defendants 
received  any  portion  of  iJae  bankrupt's  estate, 
and  the  sole  result  of  the  conspiracy  is  to 
turn  the  bankrupt's  property  into  money  in 
his  hands  for  which  he  himself  failed  to  ac- 
count to  his  trustee.  Friedmain  v.  Myers, 
(1907)  19  Am.  Bankr.  Rep.  883,  30  Ohio  Cir. 
Ct.  Rep,  303. 

Actioii  for  partition.  —  The  bankrupt's 
right  to  partition  does  not  arise  out  of  con- 
tract. Partition  does  not  involve  unlawful 
taking,  or  detention  of,  or  injury  to  property. 
Hobbs  f.  Frazier,  (1908)  22  Am.  Rankr.  Rep. 
684,  66  Fla.  796,  47  So.  929,  20  L.  R.  A.  N.  S. 
105. 

Ri^t  of  action  w  creditors  only.  —  WTiere 
a  state  statute  which  provides  that  "if  the 
indebtedness  of  any  stock  corporation  shall 
exceed  the  amount  of  its  capital  stock  the 
directors  and  officers  of  such  corporation  as- 
senting thereto  shall  be  personally  and  indi- 
vidually liable  for  such  excess  to  the  cred- 
itors of  such  oorporatioQ,"  as  construed  by 
the  Supreme  Court  of  the  state,  gives  a  right 

6  [Appraisal  and  aale.~\  All  real  and  personal  property  belonging  to  bank- 
rupt estates  shall  be  appraised  by  three  disinterested  appraisers;  they  shall  be 
appointed  by,  sind  report  to,  the  court.  Real  and  personal  property  shall,  when 
practicable,  be  sold  subject  to  the  approval  of  the  court;  it  shall  not  be  sold 
otherwise  than  subject  to  the  approval  of  the  court  for  less  than  seventy-five  per 
centum  of  its  appraised  value.  1(1898)  SO  Stat  L.  666.] 


of  action  against  oflicers  which  belongs  ex- 
clusively to  creditors,  such  right  of  action  is 
not  an  asset  of  the  es.tate  of  the  corporation 
in  bankruptcy,  and  does  not  pass  to  its  trus- 
tee, but  may  be  enforced  by  creditors  as  a 
secondary  security  indepeudently  of  the  bank- 
ruptcy proceedings,  in  re  Beachy,  (E,  D. 
Wla.  1909)  170  Fed.  825,  22  Am.  Bankr.  Rep. 
538. 

Money  due  to  a  bankrupt  on  a  paving  con- 
tract at  the  time  of  the  filing  of  his  bank- 
ruptcy petition,  though  subject  to  valid  liens, 
was  held  to  have  been  properly  paid  to  the 
bankrupt's  trustee  to  be  administered  and 
paid  over  to  those  entitled  thereto  under  the 
direction  of  the  bankruptcy  court.  In  re 
Cramond,  (N.  D.  N.  Y.  1906)  145  Fed.  966,  17 
Am.  Bankr.  Rep.  22 

Damage  by  change  of  grade.  —  The  trustee 
is  entitled  to  a  sum  awarded  as  damages  to 
real  estate,  resulting  from  a  change  of  street 
grade.  In  re  Torchia,  (C.  C.  A.  3d  Cir.  1911) 
188  Fed.  207.  And  see  the  annotation  8upra, 
p.  000,  //.  Interests  in  Real  Property, 

After  the  close  of  ba^kTuptcy  proceedipg9> 
and  discharge  of  the  trustee,  an  asset  of  the 
bankrupt  (right  of  action  to  recover,  with 
penalty,  usurious  interest  paid)  which  has 
passed  to  the  trustee  by  the  bankruptcy  pro- 
ceedings, though  he  had  no  knowledge  of  its 
existence,  may  be  recovered  by  the  bankrupt 
himself,  where  neither  the  creditors  nor  the 
trustee  assert  any  rights  in  it.  Lasat«r  v. 
Jacksboro  First  Nat.  Bank,  (1903)  96  Tex. 
346,  72  S.  W.  1057. 


Cross-reference:     As  to 

Duty  of  trustee  to  collect  and  reduce  as- 
sets, see  section  47a  (2),  supra,  p.  682. 

I.  Appbaisal  of  Pbopestt,  839. 
II.  Sales,  840. 

I.  Appraisal  of  Pbopebty. 

The  referee  may  appoint  appraisers  to 
value  the  estate  of  the  bankrupt.  In  re  Styer, 
E.  D.  Pa.  1899)  98  Fed.  290,  3  Am.  Bankr. 
Rep.  424. 

And  such  appointment  shpuld  be  made  by 
the  referee  in  the  exercise  of  his  independent 
judgment  and  should  not  be  submitted  to  a 
vote  of  the  creditors,  especially  where  there 
is  a  sharp  conflict  of  views  and  interests  be- 
tween them.  In  re  Colun^bia  Iron  Works,  ( E. 
D.  Mich.  1904)  142  Fed.  234,  14  Am.  Bankr. 
Rep.  526. 

Qualification  of  appraisers.  —  An  appraiser 
must  be  a  disinterested  person.  In  re  Frazin, 
(C.  C.  A.  2d  Cir.  1910)'  181  Fed.  307. 

It  has  been  held,  however,  that  a  person  is 
not  disquallQed  for  appointment  as  an  ap- 


praiser of  a  bankrupt's  property  merely  be- 
cause some  of  the  officers  and  directors  of  a 
corporation  creditor  are  also  officers  and 
directors  of  another  corporation  of  which 
such  appraiser  is  president.  In  re  Columbia 
Irop  Works,  (E.  D.  Mich.  1904)  142  Fed.  234, 
}4  Am.  Bankr.  Rep.  526. 

The  pu^ose  of  the  appraisement,  which  is 
directed  to  be  made,  is  to  secure  for  the  bene- 
fit and  protection  of  all  parties  concerned  a 
designation  and  estimate  of  the  property 
which  passes  into  the  hands  of  the  trustee, 
for  which  in  the  first  instance  he  is  to  be  ac- 
countable. In  re  Gordon  Supply,  etc.,  Co., 
(M.  D.  Pa.  1904)  133  Fed.  798,  13  Am. 
Bankr.  Rep,  352. 

In  certain  contingencies  the  amount  of  the 
appraisal  determines  the  validity  of  a  sale  of 
the  property  appraised,  and  in  all  cases  the 
values  are  of  the  utmost  importance  in  de- 
termining the  question  of  the  eonfirmation  of 
the  sale.  In  re  Frazin,  <C.  C.  A.  2d  Cir. 
1910)   181  Fed.  307. 

The  particularity  with  which  aujch  ap- 
praisement is  to  be  made  depends  somewhat 
upon  the  circumstances.    It  should,  however. 
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be  general  and  not  special,  and  should  not 
go  into  the  detail  practiced  by  a  merchant 
taking  an  inventory  of  stock;  only  such  par- 
ticularity- being  indulged  in  as  is  sufficient  to 
reasonably  identify  the  property  in  character 
and  quantity,  and  give  a  fair  idea  of  its 
value.  In  re  Gordon  Supply,  etc.,  Co.,  (M. 
D.  Pa.  1904)  133  Fed.  708,  13  Am.  Bankr. 
Rep.  352. 

II.  Sales. 

Sale  of  assets  free  of  incumbrances.  —  It 

is  well  settled  that  either  the  judge  or  the 
referee  may  order  the  sale  of  assets  free  of 
incumbrances.  In  re  Worland,  (N.  D.  la. 
1809)  02  Fed.  893,  1  Am.  Bankr.  Rep.  450; 
In  re  Pittelkow,  (E.  D.  Wis.  1809)  02  Fed. 
901,  1  Am.  Bankr.  Rep.  472;  In  re  Sanborn, 
(D.  C.  Vt.  1809)  06  Fed.  651,  3  Am.  Bankr. 
Rep.  54;  Southern  Loan,  etc.,  Co.  v.  Benbow, 
(W.  D.  N.  C.  1899)  96  Fed.  514,  3  Am. 
Bankr.  Rep.  9;  Tn  re  Utt,  (C.  C.  A.  7th  Cir. 
1901)  105  Fed.  754,  5  Am.  Bankr.  Rep.  383; 
In  re  Keller,  (N.  D.  la.  1901)  109  Fed.  131, 
6  Am.  Bankr.  Rep.  351 ;  In  re  Waterloo  Organ 
Co.,  (W.  D.  N.  Y.  1902)  118  Fed.  904,  9 
Am.  Bankr.  Rep.  427 ;  In  re  Union  Trust  Co., 
(C.  C.  A.  l8t  Cir.  1003)  122  Fed.  937,  0  Am. 
Bankr.  Rep.  767;  In  re  Keet,  (M.  D.  Pa. 
1903)  128  Fed.  651,  11  Am.  Bankr.  Rep.  117; 
In  re  Shoe,  etc.,  Rei>orter,  (C.  C.  A.  Ist  Cir. 
1$)04)  129  Fed.  588,  12  Am.  Bankr.  Rep.  248; 
In  re  Prince.  (M.  D.  Pa.  1904)  131  Fed.  546. 
12  Am.  Bankr.  Rep.  6*5;  In  re  Fisher,  (D.  C. 
X  J.  1905)  135  Fed.  223,  14  Am.  Bankr.  Rep. 
:^66;  Sturgiss  r.  Corbin,  (4th  Cir.  1905)  141 
Fed.  1,  72  C.  C.  A.  179,  15  Am.  Bankr.  Rep. 
543;  In  re  Wylie,  (C.  C.  A.  3d  Cir.  1907)  153 
Fed.  281,  18  Am.  Bankr.  Rep.  503,  affirming 
(1906)  17  Am.  Bankr.  Rep.  404 ;  In  re  Miners' 
Brewing  Co.,  (E.  D.  Pa.  1908)  162  Fed.  327, 
20  Am.  Bankr.  Rep.  717;  /n  re  Torchia,  (W. 
D.  Pa.  1911)   185  Fed.  576. 

Lien  claims  transferred  to  proceeds.  —  A 
court  of  bankruptcy  has  power  to  order  prop- 
erty of  a  bankrupt  which  has  come  into  the 
possession  of  his  trustee  sold  free  of  liens, 
and  to  transfer  all  claims  against  it  to  the 
proceeds,  notwithstanding  the  objection  of 
one  claiming  a  lien  thereon.  In  re  E.  A.  Kin- 
sey  Co.,  (C.  C.  A.  6th  Cir.  1911 )  184  Fed.  694. 
See  also  In  re  Worland,  (N.  D.  la.  1899)  92 
Fed.  893,  1  Am.  Bankr.  Rep.  450 ;  In  re  U.  S. 
Graphite  Co.,  (E.  D.  Pa.  1908)  161  Fed.  583, 
20  Am.  Bankr.  Rep.  573. 

Legal  and  equitable  interests  protected. — 
In  McKay  v.  Hamill,  (C.  C.  A.  3d  Cir.  1911) 
185  Fed.  11,  Gray,  J.,  said:  "Undoubtedly 
the  general  rule  is  that  the  property  of  the 
bankrupt  is  taken  by  the  trustee  in  the 
situation  in  which  it  was  held  by  the  bank- 
rupt, and  that  any  disposition  of  said  prop- 
erty made  by  the  trustee  must  be  made  with 
reference  to  the  superior  rights  of  lienhold- 
ers  when  legally  ascertained.  But  the  court 
of  bankruptcy,  in  the  exercise  of  its  equitable 
powers,  in  selling  and  disposing  of  the  pro- 
ceeds of  the  bankrupt's  estate,  will  take  care 
of  and  protect  the  legal  and  equitable  inter- 
ests of  third  parties  attaching  thereto." 

Where  a  bankrupt  merchant's  landlord  was 
equitably  entitled  only  to  security  for  future 


rent  to  accrue  under  tlie  lease,  it  was  held 
that  an  order  approving  a  sale  of  the  lease 
sufficiently  protected  the  landlord's  rights,  by 
ordering  the  purchaser  to  execute  a  bond  to 
the  trustee  securing  the  payment  of  such  rent, 
especially  since  the  rental  value  of  the  prem- 
ises exceeded  the  rent  provided  in  the  lease, 
and  the  landlord  had  additional  recourse 
against  the  new  tenant,  by  proceeding  against 
the  latter's  stock  of  goods  or  to  dispossess. 
In  re  Varley,  etc..  Clothing  Co.,  (N.  D.  Ala. 
1911)   188  Fed.  761. 

Whether  property  is  within  the  district  or 
not  is  immaterial  to  affect  the  exclusive  right 
of  the  court  which  made  the  adjudication  to 
direct  its  sale,  and  to  determine  all  claims 
thereto,  on  proper  notice  to  the  parties  in 
interest,  whether  they  reside  within  or  with- 
out the  district;  the  filing  of  the  petition  in 
bankruptcy  itself  being  a  caveat  to  all  the 
world.  In  re  Granite  City  Bank,  (C.  C.  A. 
8th  Cir.  1905)  137  Fed.  818,  14  Am.  Bankr. 
Rep.  404. 

Levy  by  sheriff  under  execution  does  nor 
prevent  sale  by  trustee.  —  An  adjudication  in 
bankruptcy  draws  to  the  bankruptcy  court 
jurisdiction  to  administer  all  the  property  of 
the  bankrupt  estate  not  in  the  actual  custody 
of  some  other  court,  and  the  trustee  is  en- 
titled to  sell  property  to  the  exclusion  of  a 
sheriff,  although  the  latter  may  have'^a  valid 
lien  thereon  by  virtue  of  the  levy  of  an  execn- 
tion  more  than  four  months  prior  to  the 
bankruptcy.  In  re  Vastbinder,  (M.  D.  Pa. 
1904)   132  Fed.  718,  13  Am.  Bankr.  Rep.  148, 

Validity,  extent,  and  priority  of  liens. — 
Where  the  bankruptcy  court  has  acquired  the 
lawful  custody  of  property  to  which  confiiet- 
ing  liens  attach,  it  has  jurisdiction  to  deter- 
mine the  validity,  extent,  and  priority  of  such 
liens,  though  the  trustee  has  no  interest  in 
such  question.  Chauncey  r.  Dvke,  (C.  C.  A. 
8th  Cir.  1902)  119  Fed.  1,  9  Am.  Bankr.  Rep. 
444;  In  re  Miners'  Brewing  Co.,  (E.  D.  Pa. 
1908)  162  Fed.  327,  20  Am.  Bankr.  Rep. 
717;  In  re  Torchia,  (W.  D.  Pa.  1911)  185 
Fed.  576. 

But  the  court  may  order  a  sale  of  the  estate 
of  the  bankrupt  upon  which  a  lien  is  asserted, 
without  first  determining  either  the  validity 
or  amount  of  the  lien.  In  re  Union  Trust  Co.. 
( 1st  Cir.  1903)  122  Fed.  937,  59  C.  C.  A  461 : 
In  re  Loveland,  (C.  C.  A.  Ist  Cir.  1907)  155 
Fed.  838,  19  Am.  Bankr.  Rep.  18. 

Failure  of  lienholders  to  object  to  sale 
equivalent  to  assent. — Holders  of  liens  on 
realty  of  a  bankrupt,  who  with  knowledge  of 
proceedings  by  the  trustee  for  the  sale  of  tb^ 
same  free  from  liens  permit  such  proceeding? 
to  continue  without  objection,  and  the  pro- 
ceeds of  the  property  to  be  used  in  the  pay- 
ment of  expenses  of  administration,  by  neces- 
sary implication  assent  to  the  same  and 
cannot  afterward  object  to  such  proper  ex- 
penditures. In  re  Torchia,  (C.  C.  A,  3d  Cir. 
1911)  188  Fed.  207. 

Effect  of  pending  composition  proceeding, 
—  Where  the  money  necessary  to  pay  taxes 
and  other  debts  having  priority,  required  to 
be  deposited  by  section  12b  as  a  conditk}n 
to  the  enforcement  of  a  composition,  had  not 
been   deposited,  though  several  months  had 
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intervened  since  the  court  declared  that  such 
deposit  must  be  made  before  any  composition 
could  be  confirmed,  it  was  held  that  the  pend- 
ency of  the  petition  for  such  composition  was 
no  defense  to  a  petition  for  the  sale  of  the 
bankrupt's  assets.  In  re  Fiaher,  (D.  C.  N.  J. 
1905)  136  Fed.  223,  14  Am.  Bankr.  Rep.  36G. 
When  sale  free  from  incumbrances  will  be 
ordered  —  Generally, — The  court  of  bank- 
ruptcy will  not  order  the  trustee  to  sell  en- 
cumbered property  of  the  bankrupt  free  of  its 
incumbrances  unless  it  appears  that  a  price 
will  probably  be  realized  substantially  greater 
than  the  amount  of  the  liens;  that  there  are 
no  rights  which  cannot  be  brought  before  the 
bankruptcy  court,  and  which  would  require 
foreclosure  proceedings  proper ;  that  the  court 
is  accurately  informed  as  to  the  facts;  and 
that  all  parties  in  interest  have  had  notice 
and  full  opportunity  to  be  heard.  In  re  Pit- 
telkow,  (E.  D.  Wis.  1899)  92  Fed.  901,  1 
Am.  Bankr.  Rep.  472.  And  see  to  the  same 
effect  In  re  Goldsmith,  (N.  D.  Tex.  1902)  118 
Fed.  763,  9  Am.  Bankr.  Rep.  419;  Chaunoey 
r.  Dyke,  (C.  C.  A.  8th  Cir.  1902)  119  Fed.  1, 
9  Am.  Bankr.  Rep.  444;  George  Carroll,  etc., 
Co.  V.  Young,  (C.  C.  A.  3d  Cir.  1903)  119 
Fed.  576,  9  Am.  Bankr.  Rep.  643 ;  In  re  Shoe, 
etc.,  Reporter,  (C.  C.  A.  Ist  Cir.  1904)  129 
Fed.  588,  12  Am.  Bankr.  Rep.  248;  In  re 
Prince,  (M.  D.  Pa.  1904)  131  Fed.  546,  12 
Am.  Bankr.  Rep.  675;  In  re  Saxton  Furnace 
Co.,  (E.  D.  Pa.  1906)  136  Fed.  697,  14  Am. 
Bankr.  Rep.  483. 

E88ential  that  estate  he  benefited.  —  The 
power  of  the  court  in  ordering  a  sale  of  mort- 
gaged property  should  never  be  exercised  un- 
less the  bankrupt  estate  will  be  benefited 
thereby  or  the  mortgagee  proves  his  claim  on 
the  mortgage  in  the  bankruptcy  proceedings. 
In  re  Foster,  (D.  C.  Vt.  1910)  181  Fed. 
703. 

The  court  of  bankruptcy  will  not  order  a 
trustee  in  bankruptcy  to  sell  the  bankrupt's 
real  property  free  of  liens,  unless  satisfied 
that  the  interests  of  the  general  creditors 
will  be  advanced  thereby,  and  that  the  in- 
terests of  creditors  holding  liens  on  such 
property  will  not  be  injuriously  affected. 
In  re  Styer,  (E.  D.  Pa.  1899)  98  Fed.  290,  3 
Am.  Bankr.  Rep.  424;  In  re  Shaeffer,  (E.  D. 
Pa.  1900)  105  Fed.  362,  5  Am.  Bankr.  Rep. 
248. 

Vahte  need  not  affirmatively  appear.  — 
Where  a  bankrupt's  trustee  applied  to  sell 
all  the  interest  of  the  bankrupt  in  the  estate 
of  his  father,  and  the  referee  found  that 
there  was  a  purchaser  who  was  willing  to 
give  a  substantial  sum  for  the  proposed 
transfer,  and  it  did  not  plainly  appear  that 
the  bankrupt  had  no  right  in  his  father's 
estate  which  passed  to  his  trustee,  the  sale 
was  authorized.  In  re  Gutterson,  (D.  C. 
Mass.  1905)  136  Fed.  698,  14  Am.  Bankr. 
Rep.  495. 

Neceasity  of  notice.  —  An  order  directing  a 
sale  of  a  bankrupt's  property  on  which  valid 
liens  exist  should  be  granted  only  on  notice 
to  lien  creditors,  and  the  record  should  af- 
firmatively disclose  that  every  creditor  whose 
lien  will  be  discharged  by  the  sale  has  re- 
ceived such  notice.    In  re  Platteville  Foundry, 


etc.,  Co.,  (W.  D.  Wis.  1906)  147  Fed.  828,  17 
Am.  Bankr.  Rep.  291. 

Where  the  time  fixed  in  an  order  by  a 
'  referee  authorizing  a  private  sale  of  the  prop- 
erty of  a  bankrupt  at  a  specified  upset  price 
had  expired  without  a  sale  having  b«en  made, 
it  was  held  that  notice  to  creditors  and 
others  interested  was  essential  before  the 
making  of  a  new  order  of  sale.  Allgair  t\ 
Fisher,  (C.  C.  A.  3d  Cir.  1906)  143  Fed.  962, 
16  Am.  Bankr.  Rep.  278. 

But  see  In  re  Hawkins,  (W.  D.  N.  Y. 
1903)  125  Fed.  633,  11  Am.  Bankr.  Rep.  49, 
wherein  it  was  held  that  under  general  order 
No.  18  (2)  a  court  of  bankruptcy  or  a  ref- 
eree has  discretionary  power  to  order  a 
private  sale  of  a  bankrupt's  property,  with 
or  without  notice;  and  that  the  action  of  a 
referee  in  directing  such  a  sale  ought  not  to 
be  disturbed,  unless  it  clearly  appears  that 
his  discretion  was  improvidently  exercised. 

Lienors  entitled  to  hearing.  —  If  the  trus- 
tee desires  to  sell  the  real  eetafe  free  of 
liens,  without  redemption,  he  must  give  the 
lienholders  their  day  in  court,  because  they 
are  entitled  to  be  heard  before  the  property 
is  discharged  from  their  liens,  and  the  liens 
transferred  to  the  fund  arising  from  the  sale 
thereof.  In  re  Gerdes,  (S.  D.  Ohio  1900) 
102  Fed.  318,  4  Am.  Bankr.  Rep.  346;  In  re 
Saxton  Furnace  Co.,  (E.  D.  Pa.  1905)  136 
Fed.  697,  14  Am.  Bankr.  Rep.  483. 

Lienor  may  he  hrought  into  court  on  rule 
to  show  cause.  —  One  claiming  a  lien  on  the 
property  of  a  bankrupt,  which  is  in  the  pos- 
session of  his  trustee,  may  be  brought  into 
the  court  of  bankruptcy  by  sennce  of  a  rule 
to  show  cause  for  the  purposes  of  a  petition 
by  the  trustee  for  an  order  to  sell  the  prop- 
erty free  of  liens  and  transferring  all  liens 
to  the  proceeds.  A  plenary  suit  is  not  ab- 
solutely required,  and,  is  not  usual  when  the 
trustee  is  in  possessiou.  of  the  property,  and 
the  controversy  is  only  of  a  matter  of  pro- 
cedure in  Administration,  the  substantial 
rights  of  the  parties  not  being  affected.  In 
re  E.  A.  Kinsey  Co.,  (C.  C.  A.  6th  Cir.  1911) 
184  Fed.  694. 

Manner  of  selling  assets.  —  The  poicer  to 
sell  is  under  the  direction  of  the  court;  the 
trustee  has  no  authority  with  reference  to 
the  estate,  to  which  he  has  the  statutory 
title,  except  such  as  is  expressly  or  im- 
pliedly given  by  the  law.  Hobbs  r.  Frazier, 
<Fla.  1908)  22  Am.  Bankr.  Rep.  684.  See 
also  In  re  Shea,  (C.  C.  A.  1st  Cir.  1903)  126 
Fed.  153,  11  Am.  Bankr.  Rep.  210. 

The  court  will  direct  the  method  of  sale 
and  distribution  so  as  to  protect  the  rights 
and  interests  of  all  parties  concerned.  In  re 
Worland,  (N.  D.  la.  1899)  92  Fed.  893,  1 
Am.  Bankr.  Rep.  450. 

Private  sale.  —  The  bankruptcy  court,  un- 
der the  broad  powers  given  by  the  statute, 
may  order  the  sale  of  either  real  or  personal 
propertv  at  private  sale.  In  re  Edes,  (D.  C. 
Me.  1905)  135  Fed.  595,  14  Am.  Bankr.  Rep. 
382. 

A  bankrupt  is  not  entitled  to  object  to  a 

private   sale   of  his    interest   in   the  estate, 

before  appraisement,  for  the  first  time  before 

the  judge;  but  should  raise  such  objections 
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on  an  Apt>lieation  to  tb6  referee  for  a  modi- 
fication of  the  original  judgment  /a  re 
Qutteraon,  (D.  C.  Massi  1906)  136  Fed.  608, 
14  Am.  Bankr.  Rep.  496. 

Sale  by  wMioneer.  —  The  statute  author- 
izes the  appointment  of  an  auctioneer  bf  the 
cburt  to  sell  property  of  a  bankrupt's  estate^ 
in  adTance  of  any  particular  occasion  there- 
for. In  tt  Benjamin,  (C.  C.  A.  2d  Cir.  1905) 
136  Fed.  175,  14  Am.  Bankr.  Ref).  481. 

The  court  may  appxAnt  comnUeaioners  to 
mdke  the  aaVe;  there  being  no  requirement 
that  auch  sales  shall  be  made  by  th^  trustee. 
Sturgiss  r.  Corbin,  (4th  Cir.  1905)  141  Fed. 
1,  72  C.  C.  A.  179,  15  Am.  Bankr.  Rep.  543. 

Attorney  cannot  aeU  assets,  —  The  general 
employment  of  an  attorney  at  law,  as  coun- 
sel and  attorney  by  the  receiver  of  a  bank- 
rupt^ does  not  authorise  the  attorney  to  make 
a  sale  of  the  bankrupt's  assets,  nor  to  take 
the  proceeds  therebf.  Mason  v,  Wolkowich, 
(C.  C.  A.  1st  Cir.  1906)  150  Fed.  099,  17 
Am.  Bankr.  Rep.  714. 

Joinder  of  all  trustees  in  petition  for  sale, 
—  Where  the  creditors  of  a  bankrupt  ap- 
pointed two  trustees  at  their  first  meeting, 
who  applied  for  a  sale  of  the  bankrupt's 
assets,  pending  which  a  third  trustee  was 
elected,  who  qualified  and  joined  in  the  peti- 
tion for  sale,  the  fact  that  the  petition  was 
presentod  by  two  trustees  only  in  the  first 
instance  was  no  objection  thereto,  since,  if 
title  to  the  bankrupt's  estate  was  not  vested 
in  the  two  trustees  on  their  appointment 
and  qualification,  it  became  vest^  in  the 
three  on  the  appointment  and  qualification 
of  the  third.  In  re  Fishet,  (U.  C.  N.  J. 
1905)   135  Fed.  223,  14  Am.  Bankr.  Rep.  366. 

Liens  must  be  paid.  —  Wheh  a  sale  of  the 
property  free  of  liens  has  been  ordered,  the 
proceeds  must  be  applied  to  their  satisfac- 
tion, undiminished  by  anything  except  the 
costs  of  sale,  and  the  expenses,  if  any,  which 
have  been  undertakoi  for  l)heir  benefit.  In 
re  Prince,  (M.  D.  Pa.  1904)  131  Fed.  546,  12 
Am.  Bankr.  Rep.  675;  In  re  U.  S.  Graphito 
Co.,  (E.  D.  Pa.  1908)  161  Fed.  583,  20  Am. 
Bankr.  Rep.  573;  In  re  Goldsmith,  (E.  D. 
N.  Y.  1909)  168  Fed.  779,  21  Am.  Bankr. 
Rep.  845;  In  re  Stevens,  (D.  C.  Ore.  1900) 
173  Fed.  842,  23  Am.  Babkr.  Rep.  239. 

Right  to  interest,  —  When  the  proceeds  of 
the  sale  are  sufficient  to  warrant  it  the  lienor 
is  entitled  to  the  interest  legally  due  on  his 
debt.  Coder  v.  Arts,  (C.  C.  A.  8th  Cir. 
1907)  152  Fed.  943,  18  Am.  Bankr.  Rep.  513, 
modifying  (S.  D.  la.  1906)  16  Am.  Bankr. 
Rep.  583,  affirmed  (1909)  213  U.  S.  223,  29  S. 
Ct.  436,  53  U.  8.  (L.  ed.)  772.  22  Am.  Bankr. 
Rep.  I;  In  re  Allert,  (W.  D.  N.  Y.  1908)  173 
Fed.  691,  23  Am.  Bankr.  Rep.  101;  In  re 
Stevens,  (D.  C.  Ore.  1909)  173  Fed.  842,  23 
Am.  Bankr.  Rep.  239. 

Lienor  not  liable  for  expenses  of  estaffe.  — 
A  court  of  bankruptcy  has  ho  power  to  take 
the  proceeds  of  mortgaged  property  of  the 
bankrupt,  which  belongs  to  the  lien  creditor, 
to  pay  the  expenses  of  the  general  estate,  6f 
the  expense  of  conducting  the  bankriipl's 
business  through  a  receiver  Or  the  trustee, 
without  the  consent  of  the  lien  creditor,  ex- 
press or  Implied,     tn  re  Clark  Coal,  etc.,  Co., 


(W.  D.  Pa.  1000)  173  Fed.  658,  23  Am. 
Bankr.  Rep.  273;  In  re  Allert,  (W.  D.  N.  Y. 
1906)  173  Fed.  691,  2»  Am.  Bankr.  Ren.  101. 

Sale  of  aaaets  free  of  dower  ri^ts.— 
Where  a  bankrupt's  wife,  by  letter  to  his 
trustees,  agreed  to  extinguish  her  ddwer  in- 
terest in  her  husband's  real  estaie  for  a 
specified  price,  it  was  held  thai  she  thereby 
consented  to  a  sale  of  the  real  estate  free 
from  her  dower  interest,  which  the  court 
thereupon  had  power  to  order.  In  re  Aere- 
telli,  (S.  D.  N.  Y.  1909)  173  Fed.  121,  21 
Am.  Bankr.  Rep.  537.  See  also  Savage  r. 
Savage,  (C.  C.  A.  4th  Cir.  1905)  141  Fed. 
346,  15  Aiii.  Bankr.  Rep.  599. 

Sale  subject  to  iacumbranoea.  —  An  order 
by  the  bankruptcy  court  directing  a  sale  of 
the  bankrupt's  property  without  motioning 
liens  will  be  construed  as  authorising  only  a 
sale  subject  to  exist Ihg  liehs.  In  re  Platte- 
vllle  FOuhdry,  eto.,  Ob.,  (W.  D.  Wis.  1906) 
147  Fed.  828,  17  Am.  Bankr.  Rep.  201. 

Where  the  property  of  a  bankrupt  bae 
been  sold  subj^t  to  incunibranees,  the  pur- 
chaser takes  title  subject  to  existiiig  munici- 
pal claims  and  taxes.  In  re  Gerry,  (B.  D. 
Pa.  1902)  112  Fed.  957,  7  Am.  Bankr.  Rep. 
459. 

Sale  ordered  to  jtreserve  Talne  of  estate. — 
The  court  of  bankruptcy  will,  on  a  proper 
showing,  order  the  sale  of  property  when 
such  a  course  is  necessary  for  the  preserva- 
tion of  its  value  as  an  asset  of  the  estate. 
In  re  Becker,  (E.  D.  Pa.  1899)  98  Fed.  407, 
3  Am.  Bankr.  Rep.  412;  In  re  Edcs,  (D.  C. 
Me.  1905)  l3o  Fed.  595,  14  Am.  BUnkr.  Rep. 
382;  In  re  Harrii,  (S.  D.  Ala.  190T)  158 
Fed.  875,  19  Am.  Bankr.  Rep.  635. 

Effect  of  sale  as  to  adTerae  claimA^t  — 
Unless  there  is  some  special  direction  in  an 
ordei*  for  the  sale  of  real  estate  bi  a  bank- 
rupt, the  trustee  sells  only  the  interest  of  the 
bankrupt  therein;  and  one  claiming  an  in- 
terest adverse  to  the  bankrupt,  and  who  is  a 
stranger  to  the  proceedings,  is  not  affected 
by  the  sale,  and  has  no  interest  in  the  pro- 
ceeds ;  nor  has  the  court  of  bankruptcy,  afier 
the  property  has  been  sold  and  conveyed,  ju- 
risdiction to  adjudicate  the  ri^td  of  sneli 
claimant  therein.  In  re  Muhlhauser,  (C.  C 
A.  6th  Cir.  1003)  121  $^d.  669,  10  Am. 
Bankr.  Rep.  236. 

Setting  sale  aside  —  Subsequent  offer.  —  A 
sale  will  not  be  set  aside  except  for  gn^ss  in- 
adequacy of  price,  or  circumdtanee'S  impeara- 
ing  its  fairness.  A  Subsequent  offer  of  a 
better  price  than  that  realittd  cannot,  alone, 
authorize  a  resale.  In  re  Ethier.  (E.  D.  Wis. 
1902)  118  Fed.  107.  9  Am.  Bahkr.  Rep.  160; 
In  re  Belden.  (N.  D.  N.  Y.  ig03)  120  Fed. 
624,  9  Am.  Bankr.  Rep.  679;  Rtu^giss  r.  tor- 
bin.  (4th  Cir.  1005)  14l  t^.  1,  72  fc.  C.  A. 
179,   15  Am.  Bdtikr.  Rep.  543. 

Inadequacy  of  price.  —  White  a  sate  faay 
be  set  aside  on  the  sole  ground  of  fnade- 
quacT,  it  must  be  ^ch  ad  t5  be  uhcnnsHon- 
able.*  In  re  ShapTfO,  (M.  Xy.  Pa.  1907)  154 
Fed.  673.  19  Am.  Bankr.  Rep.  ifo. 

Agreemimt  to  tniie  bid.  —  An  auction  sale 
of  property  by  a  ttUSt^  ih  bankruptcy  is  n6t 
invalid  because  of  a  private  arfangemerit  be- 
tween the   attotney  for  the   pur^ha*r  shd 
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the  Attrtidn^t-,  thdl  th^  bid  of  any  otli^ir  pet- 
son  should  b(;  rais^  k  Certain  ^m6uht  ea'ctt 
tiine  until  a  si^n  to  stop  was  giren.  /h  re 
Ktettfefdr  Mfg.  Co.,  (M.  D.  Pa.  IW?)  166  Fed. 
719,  19  Am.  Bankr.  Rep.  d38; 

Bidding  prevented.  —  A  sale  will  be  set 
aside  on  petition  of  a  creditor  who  was  pre- 
vented, from  bidding  by  the  aetion  of  the 
trustee,  oh  his  giVidg  security  to  hiake  A  siib- 
siantially  higher  bid  for  the  property  at  a 
resale.  In  re  Shea,  (D.  C.  Mass.  1903)  122 
Fed,  742,  10  Am.  Bankr.  Rep.  481. 

frusfee^s  miscdnduci.  —  A  court  of  bank- 
ruptcy has  eeneral  authority  to  set  aside  a 
sale  of  a  bimtrupt's  property,  made  under  an 
ordfer  of  a  referee,  on  iae  ground  of  miscon- 
duct of  the  trustee  in  making  such  sale^  with- 
out proof  of  fraud  on  the  part  of  the  pur- 
chaser, and  althougli  the  order  of  the  referee 
did  not  require  the  sale  to  be  made  subject 
to  the  approval  of  the  court.  In  re  Shea,  ( D. 
C.  Mass.  1903)  122  Fed.  742,  10  Art.  Bankr. 
Rep.  481. 

Purchase  by  appraiser.  —  The  principles  ot 
equity  and  eon&idersltloils  of  publid  policjr  for- 


bid It  ptirdhdse,  at  the  sale  of  d  trustee  in 
bankfut)tcV,  by  one  of  the  appraisers  of  the 
property;  and,  in  such  case,  the  sale. will  be 
set  Aside  with  leave  to  the  District  Court  to 
festbte  th6  parties  so  far  as  practicable  io 
ihtir  origiila]  situation,  tn  re  Frazin,  (C. 
C.  A.  2d  Cir.  1910)  181  Fed.  307. 

Purchase  hy  trustee.  —  So,  where  the  prop- 
erty lias  beeti  purchased  by  th6  trustee,  the 
sale  must  be  set  aside.  In  re  Hawley,  (]f.  D. 
la.  1902)  117  Fed.  364, 9  Am.  Bankr.  RejJ.  61. 

On  the  setting  aside  of  a  private  sale,  the 
purchastef  thereat,  i^rhen  not  in  fault,  will  be 
protected  to  the  extent  of  the  price  paid,  and 
the  improvements  made,  by  him.  In  re 
Fisher,  (D.  C.  N.  J.  1906)  14^  Fed.  907,  l1 
Am.  Bahkr;  Rep.  404. 

Review  of  order  setting  a^ide  sale,  —  An 
order  of  a  District  Court  in  bankruptcy,  set- 
ting aside  a  sate  of  ptoperty  and  directing  a 
resale,  is  not  reviewable  oii  tk  petition  to  su- 
perintend and  revise,  until  after  the  resale 
has  b^en  made  aiid  confirmed.  Sturgiss  v. 
Corbin,  (4th  Cir.  1906)  141  Fed.  1,  t2  0.  C. 
A.  179,  16  Am.  Bankr.  Rep.  643. 


c  [Trustee  to  convey  title. ]  The  title  to  property  of  a  bankrupt  estate  which 
has  been  sold,  as  herein  provided,  shall  be  conveyed  to  the  purchaset  by  tte 
trustee.  [{1898)  SO  Stat.  L.  566.] 


Court  may  stlinmarily  enforce  contract  of 
sale.  —  Whenever  the  receiver  of  a  bankrupt, 
by  direction  of  the  court  appointing  him, 
makes  a  sale  of  assets  in  his  possession,  the 
parties  concerned  are  bound  to  recognize  him 
as  an  officer  of  the  court;  and  hence  such 
court  not  only  has  power  to  enforce  in  a 
summary  manner  the  completion  of  the  con- 
tract of  sale,  but  the  partios  involved  are 
deemed  to  have  consented  to  such  proceeding. 
Mason  v.  Wolkowich,  (C.  C.  A.  1st  Cir.  1^06) 
150  Fed.  699,  17  Am.  Bankr.  Rep.  714  j  In  re 
Jungmann,  (C.  C.  A.  2d  Cir.  1911)  186  Fed. 
302. 

Purchaser  has  ri^ht  to  ht  heard.  —  Urider 
a  contract  made  with  a  receiver  in  bank- 
ruptcy for  the  purchase  of  property  of  the 
estate,  including  a  stock  of  goods,  fcy  which 
the  purchaser  agreed  to  take  "  all  salable 
merchandise  in  good  condition  df  the  lowest 
market  pilrehase  price,*'  it  was  hel^  tliat  he 
could  not  be  required  to  dccept  the  inventory 
and  prices  made  by  th^  appr^ii^rs  appointed 
by  the  coutt,  without  having  an  opportilniiy 
to  be  heard  as  to  the  condition  and  market 
price  of  the  goods.  In  f6  JungmanA,  (C  C. 
A.  2d  Cir.  1911)   186  ti'ed.  302. 


Bankrupt  corporation  caimot  interfere  witii 
purchasar  of  its  business,  good  will,  and 
name.  — In  S.  F.  Myers  Co.  r.  fultle,  (S.  iJ. 
1^.  Y.  1911)  188  Fed.  532,  it  appears  that 
the  S.  F.  Myers  Co-npany,  doing  a  mail  order 
jewelry  biisinpss.  became  bankrupt,  and  its 
assets,  inchiding  its  good  will  and  corporate 
name,  were  purchased  by  t.  Thereafter  the 
sons  of  Myers  formed  a  corporation  called 
the  "  S.  F.  Myers*  Sons  Company  '*  and  under- 
took to  carry  on  a  Pimilar  business  at  the 
same  place  occupied  by  the  bankrupt  corpo- 
ration. This  was  enjoined,  at  the  suit  of  T., 
and  the  new  corporation  was  ordered  either 
to  cfiange  its  name,  so  as  not  to  produce 
confusion,  or  change  its  place  of  business; 
it  also  being  enjoined  froiti  interfering  with 
the  business  carried  on  by  T.  under  the  hafne 
of  the  old  corporation.  And  it  was  held  that 
the  old  corporation,  having  obtained  a  dis- 
charge in  bahkruptfey,  biit  having  no  assets, 
wafi  not  entitled  to  enjoin  T.  froin  oontinii- 
irig  to  use  the  name  of  the  old  corporation; 
but  that  such  corporation  coiild  be  teqtrailied 
from  interfering  with  the  business  6f  T.  which 
he  was  cai'rying  on  under  such  nanie. 


d  [Composition  set  aside  —  vesting  title  in  trustee.'\  Whenever  a  composi- 
tion shall  be  set  aside,  or  discharge  revoked,  the  trustee  shall,  upon  his  appoitit- 
ment  and  qualification,  be  vested  as  herein  provided  with  the  title  to  all  of  the 
property  of  tte  bankrupt  as  oi  the  date  of  the  final  decree  setting  aside  the  com- 
position or  revoking  the  discharge.  [{1898)  SO  Stat.  L.  666.] 

A  secret  agteefiietit  betw^to  a  debtor  afld 
a  sfn|:le  creditor,  joiffing  iii  A  composition,  %f 
which  such  creditor  is  to  WcfeivS  an  adVrtn- 
tage  over  the  others,  cannot  be  enforced  so 
long  as  it  remains  execiitdty;  and  if  lully  ^- 


Cro8s-references:  As  to 

Revocation  of  discharge,  »«•  sedtion   15, 

supra,  p.  668. 
Setting  aaide  coilipbsition,  ^  section  13, 
supra,  p.  546. 
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ecuied  at  the  time  of  or  prior  to  the  compo- 
gition,  the  excess  may  be  recovered  bacic  on 
the  theory  that  it  was  paid  under  compul- 
sion; but  such  transactions  render  the  com- 
position  only  voidable  at  the  instance  of  other 
creditors  joining  therein.    They  have  no  lien 


or  other  right  which  entitles  Uicni  to  recover 
the  excess  paid  or  secured  to  the  preferred 
creditor.  Batchelder,  etc,  Co.  v.  Whitmore, 
(C.  C.  A.  Ist  Cir.  1903)  122  Fed.  355,  10 
Am.  Bankr.  Rep.  641. 


e  [Avoiding  certain  transfers  —  recovery  of  property^]  The  trustee  may 
avoid  any  transfer  by  the  bankrupt  of  his  property  which  any  creditor  of  such 
bankrupt  might  have  avoided,  and  may  recover  the  property  so  transferred,  or 
its  value,  from  the  person  to  whom  it  was  transferred,  unless  he  was  a  bona  fide 
holder  for  value  prior  to  the  date  of  the  adjudication.  Such  property  may  be 
recovered  or  its  value  collected  from  whoever  may  have  received  it,  except  a 
bona  fide  holder  for  value.  {{1898)  SO  Stat.  L.  566.] 

261,  79  N.  Y.  S.  413;    Beasley  r.  Coggins, 

(1904)  12  Am.  Bankr.  Rep.  356,  48  Fla.  215, 
37  So.  213;  Breckons  r.  Snyder,  (1905)  15 
Am.  Bankr.  Rep.  112,  211  Pa.  St  176,  60  AtL 
575;  Zartman  v.  Waterloo  First  Nat.  Bank. 
(1907)  19  Am.  Bankr.  Rep.  27,  189  N.  Y. 
267,  82  N.  £.  127;  Thomas  v.  Roddy,  (1907) 
19  Am.  Bankr.  Rep.  873,  122  App.  Div.  851, 
107  N.  Y.  S.  473;  Ryker  v.  Gwynne,  (N.  Y. 

1908)  21  Am.  Bankr.  Rep.  95;  Prescott  r. 
Galluccio,  (N.  D.  N.  Y.  1908)  21  Am.  Bankr. 
Rep.  229;  In  re  Overholzer,   (N.  D.  X.  Dak. 

1909)  23  Am.  Bankr.  Rep.  10;  Phillips  r. 
Kleinman,  (Pa.  1909)  23  Am.  Bankr.  Rep. 
266;  Hood  r.  Blair  State  Bank,  (1902)  3 
Neb.  (unofficial)  Rep.  432,  91  N.  W.  701; 
Sheldon  r.  Parker,  (1902)  66  Neb.  610.  92  N. 
W.  923.  96  N.  W.  1015;   Shreck  r.  Hanlon. 

(1905)  74  Neb.  264,  104  N.  W.  193;  Mueller 
V.  Bruss,  (1901)   112  Wis.  406,  88  N.  W.  229. 

Fraud,  actual  or  constructive,  i»  a  neces- 
sary element  in  order  to  give  the  trustee  in 
bankruptcy  a  right  of  action  under  section 
70e.  Bush  v.  Exjiort  Storage  (Do.,  (E.  D. 
Tenn.  1904)  136  Fed.  918,  14  Am.  Bankr.  Rep. 
138;  In  re  Calvi,  (N.  D.  N.  Y.  1911)  185 
Fed.  642. 

Not  limited  to  transfers  uiithin  four 
months  period,  —  The  right  of  the  creditors 
of  a  bankrupt  to  pursue  and  reclaim  property 
transferred  fraudulently  by  an  insolvent 
debtor  as  a  voluntary  gift  is  not  limited  to 
transfers  made  within  four  months  of  the 
institution  of  the  bankruptcy  proceedings. 
In  re  Schenck,  (D.  C.  Wash.  1902)  116  Fed. 
554,  8  Am.  Bankr.  Rep.  727. 

ThS  trustee  may  resist  the  ettablishment 
of  a  lien  upon  the  bankrupt's  property,  in  liis 
hands,  under  a  chattel  mortgage  which  was 
void  as  to  creditors  at  the  time  of  the  ad- 
judication in  bankruptcy.  Knapp  r.  Mil- 
waukee Trust  Co.,  (1910)  216  U.  S.  545.  30 
S.  Ct  412. 

May  seize  property  conveyed  to  oorporatim 
for  personal  benefit.  —  Where  it  is  shown  that 
a  bankrupt,  while  insolvent,  organized  a  cor- 
poration to  which  he  conveyed  his  property, 
and  which  he  conducted  solely  for  his  own 
benefit,  for  the  evident  purpose  of  plsring 
such  property  beyond  the  reach  of  his  credit- 
ors, his  trustee  may  properly  be  ordered  to 
seize  such  property  as  assets  of  the  estate. 
In  re  Berkowitz,  (D.  C.  N.  J.  1908)  173  Fed, 
1018,  22  Am.  Bankr.  Rep.  233. 


Cros^^refereneea:   As  to 

Jurisdiction  as  to  adverse  claimants,  see 
section  23  o  and  6,  supra,  pp.  594, 
595. 

Recovery  of  voidable  preferences,  see  sec- 
tion 006,  supra,  p.  739. 

Recovery  of  property  fraudulently  trans- 
ferred within  four  months  of  bank- 
ruptcy, see  section  67e,  supra,  p.  792. 

Power  conferred  on  trustee.  —  Under  sec- 
tion TOe,  the  trustee  may  assert  any  right 
which  the  creditor  might  have  asserted  on 
the  facts  as  they  were  at  the  time  of  the  fil- 
ing of  the  petition  in  bankruptcy;  and  the 
trustee  may  impeach  or  set  aside  any  fraudu- 
lent act  or  transaction  of  the  bankrupt,  and 
recover  property  or  its  proceeds,  just  as  cred- 
itors might  have  done  if  bankruptcy  had  not 
occurred,  and  the  rights  and  remedies  of  the 
creditors  had  not  been  vested  in  the  trustees. 
Knapp  t*.  Milwaukee  Trust  Co.,  (1910)  216 
U.  S.  545,  30  S.  Ct.  412;  Thomas  v.  Sugar- 
man,  (1910)  218  U.  S.  129,  30  S.  Ct.  650; 
Bush  V.  Export  Storage  Co.,  (E.  D.  Tenn. 
1904)  136  Fed.  918,  14  Am.  Bankr.  Rep.  138; 
Mitchell  V.  Mitchell.  (E.  D.  N.  C.  1906)  147 
Fed.  280,  17  Am.  Bankr.  Rep.  382;  Hurley 
V.  Devlin,  (D.  C.  Kan.  1906)  149  Fed.  268, 
17  Am.  Bankr.  Rep.  797 ;  Bums  i\  O'Grorman 
Co.,  (C.  C.  R.  I.  1906)  150  Fed.  226,  17  Am. 
Bankr.  Rep.  815;  Hull  v.  Burr,  (C.  C.  A. 
5th  Cir.  1907)  153  Fed.  946,  18  Am.  Bankr, 
Rep.  541;  In  re  Gerstman,  (C.  C.  A.  2d  Cir. 
1907)  157  Fed.  549,  19  Am.  Bankr.  Rep.  145; 
In  re  Siegel,  (E.  D.  N.  Y.  1908)  164  Fed.  659, 
21  Am.  Bankr.  Rep.  154;  In  re  Bement,  (C. 
C.  A.  7th  Cir.  1909)  172  Fed.  98,  reversing 
(W.  D.  Wis.  1908)  168  Fed.  885,  20  Am. 
Bankr.  Rep.  317;  In  re  Bothe,  (C.  C.  A.  8th 
Cir.  1909)  173  Fed.  597,  23  Am.  Bankr.  Rep. 
151;  In  re  Berkowitz,  (D.  C.  N.  J.  1908)  173 
Fed.  1013,  22  Am.  Bankr.  Rep.  233;  Gorham 
V.  Buzzell,  (D.  C.  Me.  1910)  178  Fed.  596; 
In  re  Famous  Clothing  Co.,  (W.  D.  N.  Y. 
1910)  179  Fed.  1016;  Greenhall  v.  Carnegie 
Trust  Co.,  (S.  D.  N.  Y.  1910)  180  Fed.  812; 
In  re  Shinn,  (D.  C.  N.  J.  1911)  186  Fed. 
990;  In  re  Kessler,  (C.  C.  A.  2d  Cir.  1911) 
186  Fed.  127;  In  re  Adams,  (N.  D.  N.  Y. 
1898)  1  Am.  Bankr.  Rep.  94;  In  re  Gray, 
(1900)  3  Am.  Bankr.  Rep.  647,  47  App.  Div. 
664,  62  N.  Y.  S.  618;  Skillen  v.  Endelman, 
(1902)    11   Am,  Bankr.  Rep.  766,  39  Misc. 
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May  enfofce  equitable  rights.  —  A  trustee 
in  bankruptej  representB  all  persons  inter- 
ested in  the  estate;  and  he  may  enforce,  in 
the  court  of  bankruptcy,  the  equitable  rights 
existing  in  favor  of  certain  of  the  creditors 
only.  In  re  Bothe,  (C.  C.  A.  8th  Cir.  1909) 
178  Fed.  697,  23  Am.  Bankr.  Rep.  151. 

May  sue  as  etookholder.  —  Where,  between 
the  passing  of  a  bankruptcy  adjudication  and 
the  appointment  of  a  trustee,  the  assets  of 
a  corporation,  in  which  the  bankrupt  was  a 
large  stockholder,  were  sold  at  the  instance 
of  the  majority  stockholders,  in  such  a  man- 
ner and  for  such  a  consideration  as  to  preju- 
dice the  bankrupt's  estate,  and  to  apply  the 
bankrupt's  interest  to  an  indebtedness  owing 
to  a  single  creditor,  it  was  held  that  such 
sale  was  subject  to  vacation  by  the  trustee, 
after  his  appointment,  suing  as  a  stockholder 
for  an  alleged  abuse  by  the  majority.  Green- 
hall  p.  Carnegie  Trust  Co.,  (S.  D.  N.  Y. 
1910)   180  Fed.  812. 

Usury  recoverable,  —  A  trustee  may  main- 
tain an  action  to  recover  usurious  interest 
paid  by  the  bankrupt.  Reed  r.  American- 
CSerman  Nat.  Bank,  (W.  D.  Ky.  1907)  156 
Fed.  233,  19  Am.  Bankr.  Rep.  140. 

Elfeoi  of  discharge,  —  The  discharge  of  a 
debtor  in  bankruptcy  in  no  way  precludes 
the  trustee  from  recovering  property  of  the 
bankrupt's  estate  which  has  been  fraudu- 
lently transferred.  In  re  Pierce,  (N.  D.  N. 
Y.  1900)   103  Fed.  64. 

A  receiver  has  no  power  to  sue  for  the  pur- 
pose of  setting  aside  a  fraudulent  transfer. 
Guaranty  Title,  etc.,  Co.  v,  Pearlman,  (W. 
D.  Pa.  1906)  144  Fed.  560,  16  Am.  Bankr. 
Rep.  461. 

Trustee  vetted  with  rights  of  creditor.— 
Since  the  enactment  of  the  amendment  of 
1910,  trustees  as  to  all  property  in  the  cus- 
tody or  coming  into  the  custody  of  the  bank- 
ruptcy court  are  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a 
lien  by  lenl  or  equitable  proceedings  there- 
on; and  luso,  as  to  all  property  not  in  the 
custody  of  the  bankruptcy  court,  are  vested 
with  all  the  rights,  remedies,  and  powers  of 
a  judgment  creditor  holding  an  execution 
duly  returned  unsatisfied.  See  section  47a 
(2),  supra,  p.  682. 

Since  the  amendment  of  1910  decisions 
holding  that  a  trustee  has  no  other  right 
than  l^longed  to  the  bankrupt  are  no  longer 
controlling.  In  re  Gehris-Herbine  Co.,  (E. 
D.  Pa.  1911)  188  Fed.  502. 

And  even  prior  to  the  amendment  of  1910 
it  was  held  that  when,  under  section  70e,  the 
trustee  seeks  to  set  fiside  a  fraudulent  or 
voidable  transfer  of  the  bankrupt  antedating 
the  four  months  period,  he  does  so  in  the 
creditors'  right,  to  which  he  is  subrogated, 
and  which  is  vested  in  him  exclusively.  In  re 
Gray,  (1900)  3  Am.  Bankr.  Rep.  647,  47 
App.  Div.  654,  62  N.  Y.  S.  618. 

A  creditor  of  one  discharged  in  bankruptcy 
cannot  maintain  a  suit  to  set  aside  an  al- 
leged fraudulent  transfer  of  the  property  of 
tlM  bankrupt,  although  such  transfer  may 
have  been  made  more  than  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy. 
The  ri|^t  to  sue  for  such  property,  and  sub- 


ject it  to  the  payment  of  the  bankrupt's  debts, 
is  vested  alone  in  the  trustee,  and  the  failure 
of  the  trustee  to  bring  such  suit  within  the 
time  prescribed  by  law  does  not  transfer  the 
right  to  do  so  to  the  creditor.  In  re  Adams, 
(N.  D.  N.  Y.  1898)  1  Am.  Bankr.  Rep.  94; 
Ruhl-Koblegard  Co.  v,  Gillespie,  (1907)  22 
Am.  Bankr.  Rep.  643,  61  W.  Va.  684,  11  Ann. 
Cas.  929,  66  S.  E.  898. 

But  prior  to  the  appointment  of  a  trustee 
it  would  seem  clear  that  the  general  creditors, 
by  bill  or  other  appropriate  proceedings,  may 
take  steps  to  set  aside  fraudulent  transfers  of 
property;  and  under  section  11  the  suit  so 
pending  might  then  be  continued  by  the  trus- 
tee after  his  appointment.  See  Guaranty 
Title,  etc.,  Co.  f?.  Pearlman,  (W.  D.  Pa.  1906) 
144  Fed.  650.  And  see  the  annotation  under 
section  646  (2),  supra,  p.  771. 

Trustee  cannot  recover  when  creditor  could 
not  do  80,  —  A  trustee  in  bankruptcy  cannot 
set  aside  a  transfer  in  the  interest  of  credit- 
ors, when  the  creditor  himself  would  have  no 
standing  to  do  so.  In  re  Sayed,  (W.  D. 
Mich.  1910)   186  Fed.  962. 

Bona  fide  transactions  are  excepted  from 
the  operation  of  the  statute,  as,  indeed,  they 
would  have  been  without  being  expressly  ex- 
cepted; therefore  the  power  conferred  on  the 
trustee,  under  section  70e,  does  not  war- 
rant interference  with,  or  the  disturbance  of, 
the  rights  of  bona  fide  purchasers  for  value. 
In  re  Rudnick,  (D.  C.  Wash.  1900)  102  Fed. 
760,  4  Am.  Bankr.  Rep.  531 ;  Bush  r.  Export 
Storage  Co.,  (E.  D.  Tenn.  1904)  136  Fed. 
918,  14  Am.  Bankr.  Rep.  138;  Gorham  v, 
Buzzell,  (D.  C.  Me.  1910)  178  Fed.  596. 

Cannot  enjoin  disposition  of  property. — 
The  statute  does  not  vest  a  court  of  bank- 
ruptcy with  jurisdiction  to  take  property  al- 
leged to  belong  to  the  bankrupt  out  of  the 
possession  of  a  third  party,  unless  by  his 
consent,  either  permanently,  by  a  plenary 
suit,  or  temporarily  and  by  summary  process, 
pending  adjudication  on  a  petition  filed;  and, 
lacking  such  jurisdiction,  it  is  without  power 
to  enjoin  the  third  party  from  disposing  of 
such  property.  In  re  Ward,  (D.  C.  Mass. 
1900)  104  Fed.  985,  5  Am.  Bankr.  Rep.  216; 
In  re  Berkowitz,  (E.  D.  Pa.  1906)  143  Fed. 
698,  16  Am.  Bankr.  Rep.  261.  But  see  the 
annotation  under  section  11a,  supra,  p.  531. 

Burden  of  shouHng  bona  fides.  —  In  pro- 
ceedings by  a  trustee  in  bankruptcy  to  set 
aside  a  fraudulent  transfer  made  by  the  bank- 
rupt, the  burden  is  on  the  defendants  to  show 
that  they  are  bona  fide  purchasers  for  value, 
such  a  defense  being  an  affirmative  one. 
Lawrence  v.  Lowrie,  (M.  D.  Pa.  1903)  133 
Fed.  995,  13  Am.  Bankr.  Rep.  297. 

Valid  liens  protected.  —  Under  the  rule 
heretofore  stated  (see  annotation  supra,  p. 
811,  under  section  70a  generally)  the  title  of 
the  trustee  to  the  property  of  the  bankrupt  is 
subject  to  all  valid  Hens,  and  to  all  legal 
and  equitable  claims  existing  against  it;  and 
this  rule  also  applies  where  recovery  is  sought 
under  section  70e.  Philadelphia  Fourth  St. 
Bank  v.  Yardley,  (1897)  165  U.  S.  634,  17  8. 
Ct.  439,  41  U.  S.  (L.  ed.)  855.  And  see  to  the 
same  effect  Duplan  Silk  Co.  r.  Spenoer,  (C.  C. 
A.  3d  Cir.  1902)  116  Fed.  689,  8  Am.  Bankr. 
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Rep.  967;  fluiley  r.  Devlia,  (P.  C.  Kan. 
1G06)  140  Fed.  268,  17  Am.  Baakr.  Rep.  703; 
Manning  v.  Ev^ns,  (D.  C.  N.  J.  Id07)  1(6 
Fed.  1Q6,  10  Am.  Bankr.  Rep.  217;  Aldine 
Tri4«t  Co.  V,  Smith,  (C.  C.  A.  3d  Cir.  I&IO) 
182  Fed.  440. 

ThH9j  if  under  the  state  law  it  i«  not  un- 
IjLwful  for  an  insolvent  debtor  to  prefer  a 
creditor  by  a  transfer  of  property,  if  made  in 
e^d  faith  and  for  an  adequate  considera- 
tion, the  trustee  of  a  bankrupt  cannot  set 
aside  suc^  a  transfer  under  section  70f. 
^fauiiinjf  r.  Evans,  (D.  C.  N.  J.  1007)  l$6 
Fed.  106,  10  Am.  B,ankr.  Rep.  217. 

So,  also,  where  a  bankrupt  treats  certain 
property  as  having  been  sold  by  him,  and 
assigns  the  proceeds  thereof  as  col  lateral]  se- 
curity for  a  loan,  neither  he  nor  his  trustee 
will  be  heard  to  assert  the  contrary.  Phila- 
delphia Fourth  St.  Bank  r.  Yardley,  (1807) 
165  U.  S.  634,  17  S.  Ct.  430,  41  U.  S.  (L.  ed.) 
8.55;  Aldine  Trust  Co.  v.  Smith,  (C.  C.  A.  3d 
Cir.  1010)    182  Fed.  440. 

Reducing  clainoi  tp  judgment.  —  The  title 
of  the  bankrupt  having  vested  in  the  trustee 
und^r  the  general  provisions  of  section  70a, 
^t  is  not  neceasary  that  the  trus^e  should 


reduoe  kis  claim  to  judgment  prior  to  pro- 
iseeding  for  the  re^yery  of  property  under 
the  provisions  of  section  70^.  Mitchell  r. 
Mitchell,  (E.  I>.  N.  C.  10Q6)  147  Fed.  28^ 
17  Am.  Bankr.  Rep.  382 ;  Zartmaa  v.  Water- 
loo First  Nat.  Bank,  (1005)  109  App.  Div. 
406,  96  K.  Y.  S.  633,  affirwied  { 1907 )  19  Am. 
Bankr.  Rep.  27,  189  N.  Y.  267,  82  N.  E.  127: 
Beaaley  v.  Coggins,  (1904)  12  Am.  Bankr. 
Rep.  355,  5  Ann.  Cas.  801,  48  Fla.  215,  37 
So.  213;  Presqott  r.  Galluccio,  (N.  D.  N.  Y. 
1008)  21  Am.  B,ankr.  Rep.  220;  Crary  r. 
Kurtz,  (1006)  132  la.  105,  105  N.  W.  500, 
100  N.  W.  452;  Sheldon  r.  Parker,  (1902) 
66  Xeb.  610,  02  N.  W.  023.  05  N.  W.  1015; 
Hood  r.  Blair  State  Bank,  (1002)  3  Neb. 
(unofficial)  Rep.  432,  01  N.  W.  701;  Shreck 
r.  Hanlon.  (19Q5)  74  Neb.  264,  104  N.  W. 
103;  Mueller  r.  Bruss,  (1001)  112  Wis.  406, 
88  N.  W.  220. 

But  tlve  trustee  dof»  not,  by  obtaining  a 
judgment  against  the  bankrupt  for  the  pro- 
ceeds of  a  transfer  in  fraud  of  creditors, 
poake  an  election  wiuch  preventa  him  from 
suing  in  equity  to  set  aside  such  transfer. 
Thomas  v.  S^i^rman,  ( 1010)  218  U.  S.  129, 
30  S.  Ct.  65a 


lJyrisdictio,i;i.'\  For  the  purpose  of  such  recovery  i^ny  C50urt  of  hii&kruptoj  p$ 
hereinbefore  defined,  and  any  State  court  whidi  would  have  had  }urisdicti(Hi  if 
bankruptcy  had  not  intervened,  shall  have  concurrent  jurisdiction.  [^{Inserted 
1903)  32  Stat.  L.  SOO.] 


JurisdictioQ  of  bankrmiitcy  cottrt.  — Under 
the  statute,  as  enacted  originaUy,  the  juris- 
diction of  the  bankruptcy  cq^rt  over  actions 
for  the  recovery  of  property  uuder  section  70^ 
\ias  not  provided  for,  and  it  was  held  that 
sucli  jurisdiction  depended  on  the  consent  of 
the  adverse  party.  Apparently  for  the  purpose 
of  correcting  this  and  other  defects,  section 

235  was  amended  in  1003;  but  the  amend- 
ment failed  to  expressly  specify  section  70e, 
and  for  that  reason  there  was  a  conflict  of 
authority  as  to  whether  actions  instituted 
under  section  70e  could  be  prosecuted  in  the 
bankruptcy  court  without  the  consent  of  the 
defendant;  this  subject,  howevei:,  was  finally 
set  at  rest  by  the  amendment  of  sectk)n  23^ 
by  the  Act  of  June  25,  1010,  which  provides 
that  in  such  cases  the  consent  of  the  defend- 
ant is  not  necessary  in  order  to  confer  juris- 
diction on  the  court  of  bankruptcy.    See  sec 

236  and  annotation  thereunder,  supra,  p.  505. 
See  also  Hurley  v.  Devlin,  (D.  C.  Kan.  1006) 
140  Fed.  208,  17  Am.  Bankr.  Rep.  707;  Palmer 
r.  Roginsky,  (S.  D.  N.  Y.  10,10)  175  Fed.  883; 
Sheppard  r.  Lincoln,  (S.  D.  N.  Y.  1010)  184 
Fed.  182  (decided  prior  to  the  amendment  of 
1910,  but  reported  since  then). 

Jurisdiction  of  state  courts.  —  In  actions 
under  section  70e  jurisdiction  may  be  exer- 
cised by  the  state  courts.  Mueller  r.  Bruaa, 
(1901)  8  Am.  Bankr.  Rep.  442,  112  Wyt.  406, 
8)8  N.  W.  229;  Breckons  v,  Snyder,  (1005)  16 
Am.  Bankr.  Rep.  112,  211  Pa.  St.  176,  60  Atl. 
57^.  And  see  ^upra^  p.  505,  the  anno^tion 
\^;ider  auction  236. 

Whei^e  a  trustee  in  bankruptcy  is  entitled 
^  \ft^eta  o|  the  ba^k.n;^t  wh^  a,]^e  in  the 


possession  of  a  receiver  appointed  by  a  state 
cokurt  of  competent  jurisdiction,  oomity  re- 
quires, as  a  general  rule,  that  the  trustee 
should  6jst  m«ke  applieation  .to  the  state 
court,  instead  of  to  the  ^akruptcy  court,  for 
an  ord^r  for  the  possession  of  such  assets. 
Car  ling  c.  Seymour  Lumber  Ca,  (C.  C.  A. 
Wx  Cir.  1002)  113  Fed.  48^,  8  Am.  Bankr. 
Rep.  2% 

K^ez«aa.  —  Prior  to  the  an^endmant  otf  see^ 
tion  23{>.  by  the  Act  of  June  25,  1010,  it  was 
held  that  a  referee  had  no  jurisdictioi^  of  aa 
action  under  section  70e  to  r^oover  property, 
lor  the  reason  that  in  such  eaae  the  fi^perty 
is  not  in  the  possession  of  t^e  court.  /«  re 
Overholzer,  (N.  D.  N.  Dak-  1000)  23  Am. 
Bs^nkr.  Rep.  iO,  diaqkpproji^ng  In  re  8thultz, 
(W.  D.  N.  Y.  1004)  11  Am.  Bankr.  Rfip.  690. 
And  see  s^pra,  p.  50^,  t\ie  aanotiKiion  xmder 
section  23 &. 

Ancillary  jurisdiction.  —  Tihe  District  Court 
of  a  district  other  than  thiit  in  w^hioh  the 
bankruptcy  proceedings  f^re  pending  may  en- 
tertain a  suit  to  set  aside  a  fraudulent  trans- 
fer made  by  the  bankrupt  to  parties  residing 
in  such  other  district.  Lawrence  t?.  Lowrie. 
(M.  P.  Pa.  1004)  133  Fed.  905,  13  Am. 
Bankr.  Rep.  207.  An^  see  section  2  (20) 
and  the  annotation  thereunder,  aa4f>ina,  p.  480. 

Prior  to  enactmoDt  of  the  amendment  of 
1010  it  was  held  that  when  a  tcuat^  in  bank- 
rupi^y  seeks  to  enfo^rce  rlgUta  or  to  reoover 
property  in  a  district  other  th^n  thAt  of  titf 
court  which  appointed  hjUn^  he  atauda  in  tfa^ 
position  of  those  whose  rights  he  has  ac- 
quired, and  can  rosort  only  to  the  san^ 
courts,  state  c^  fedezali  and  is  con^nedtio^^ 
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same  remedies,  subjei:t  to  the  exceptions 
made  by  the  bankruptcy  law.  Hull  r.  Burr, 
(G.  C.  A.  5th  Gir.  1907)  153  Fed.  945,  18 
Am.  Bankr.  Rep.  541. 

Remedies  available.  —  The  trustee  may 
prosecute  any  suit  to  recover  assets  in  the 
hands  of  third  parties,  or  to  enforce  the  pay- 
ment of  claims,  that  could  have  been  prose- 
cuted by  the  creditors  themselves  had  no  pro- 
codings  in  bankruptcy  bejen  instituted. 
Mitchell  ».  Mitchell,  (E.  D.  N.  C.  1908)  147 
Fed.  280,  17  Am.  Bankr.  Rep.  382;  Thomas 
V,  Roddy,  (1907)  19  Am.  Bankr.  Rep.  873, 
122  App.  Div.  851,  107  N.  Y.  S.  473.  See 
also  Hull  V,  Burr,  (G.  G.  A.  5th  Gir.  1907) 
153  Fed.  945,  18  Am.  Bankr.  Rep.  541.  And 
see  the  annotation  under  Section  235,  ^tipra, 
p.  595. 

And  in  such  action  the  presumptiqn  is  that 
the  trustee  has  complied  with  all  the  require- 
ments of  the  bankruptcy  law,  and  is  qualified 
to  act.  Breckpns  v.  Snyder,  (1905)  15  Am. 
Bankr.  Rep.  112,  211  Pa.  St.  176,  60  Atl.  575. 

The  plaintiff,  as  the  trustee  in  bankruptcy 
of  a  mortgagor,  has  the  same  rights  as  a 
creditor  armed  with  an  attachment  or  an  ex- 
ecution. Zartman  t*.  Waterloo  First  Nat. 
Bank,  (1907)  19  Am.  Bankr.  Rep.  27,  189 
N.  Y.  267,  82  N.  £.  127.  And  see  section  47a 
i%)\  8Mpra,  p.  682. 

It  has  also  been  held  that  the  bankruptcy 
law,  instead  of  vesting  in  the  trustee  the 
remedies  of  the  creditors  against  the  prop- 
erty, such  as  judgment,  execution,  and  cred- 
itor's bills,  vests  in  him  at  once  the  title  to 
tW  propeftv  —  makes  him  the  owner  of  it. 
Mitchell  V.  "Slitchell,  (E.  p.  N.  C.  1906)  147 
Fed.  280,  17  Am.  Bankr.  Rep.  382. 

When  plenary  suit  necessary.  —  Where  a 
third  person  is  in  possession  of  goods  alleged 
to  belong  to  the  bankrupt,  and  such  property 


is  held  under  claim  and  color  of  title,  the 
claimant  is  entitled  to  retain  them  until  dis- 
possessed in  a  plenary  suit.  In  re  Jackier^ 
(M.  D.  Pa.  1910)  179  Fed.  720;  In  re  Shinn, 
(D.  C.  N.  J.  1911)  185  Fed.  990.  And  see 
supra,  p.  595,  the  annotation  under  section 
23&. 

Trover  and  conversion.  —  A  trustee  in 
bankruptcy  may  sue  in  trover  for  a  conver- 
sioii  of  goods  occurring  either  before  or  after 
bankruptcy;  and  in  the  declaration  |ie  may 
join  a  count  upon  the  bankrupt's  title  and  a 
count  upon  the  trustee's  title,  being  vested 
by  sectioii  70a  (6)  with  the  bankrupt's  right 
of  action.  Bums  v.  O'Gorman  Co.,  (G.  C.  R. 
I.  1906)  150  Fed.  226,  17  Am.  Bankr.  R^p. 
815. 

Bill  in  equity.  —  A  trustee  in  bai})f:ruptcy 
occupies  a  relation  similar  to  that  of  a  judg- 
ment creditor  of  the  bankrupt,  and  may  file 
a  bill  in  equity  to  set  aside  a  frajadulent 
conveyance  pt  real  estate  by  the  bankrupt, 
although  neither  the  trustee  nor  any  creditor 
has  reduced  any  plaim  against  the  bankrupt 
to  judgment.  Beasley  p.  Gqggins,  (1904)  l^ 
Am.  Bankr.  Rep.  355,  ^8  Fla.  215,  37  So.  213. 

Fraudulent  transferee  as  party. — ^A  fraudu- 
lent transferee,  \vho  has  transferred  to  an- 
other fraudulent  transferee  all  the  property 
rights  which  she  received  under  her  tjransfer, 
is  not  a  necessary  party  to  the  trustee's  ac- 
tion. Skillen  v.  Endelman,  (1902)  11  Am. 
Bankr.  Rep.  766,  39  Misc.  261,  79  N.  Y.  S. 
413. 

Necessity  of  showing  insufficiency  of  assets. 
—  In  actions  under  section  IQe  the  pleading 
and  proof  sh,Quld  show  jthat  the  property  o| 
the  bankrupt  is  not  sufficient  to  pay  his  cred- 
itors in  full ;  but  a  defect  in  this  respect  may 
be  amended.  Prescott  v.  Galluccio,  (N.  D. 
N.  Y.  1908)  21  Am.  Bankr.  Rep.  229. 


/  [Revestment  of  title  on  confirmation  of  compadtioTL]  Upon  thje  confinnar 
tion  of  a  composition  offered  by  a  bankrupt,  the  title  to  his  property  shall  ]there- 
upon  revest  in  him.  [(1898)  30  Stat.  L.  566.'] 


Revesting  of  .title.  —  On  the  confirmation 
of  a  composition  the  title  to  all  the  property 
passes  from  the  trustee  and  revests  in  the 
bankrupt  free  from  the  claims  of  his  cred- 
itors. In  re  Rider,  (N.  D.  N.  Y.  1899)  96 
Fed.  808,  3  Am.  Bankr.  Rep.  178.  See  also 
Stone  V.  Jenkins,  (1900)  4  Am.  Bankr.  Rep. 
568,  176  Mass.  544,  57  N.  E.  1002.  And  see 
section  12e  and  the  annotation  thereunder, 
supra,  p.  645. 


Adverse  claimant  may  assert  rights  as 
against  bankrupt.  —  On  the  confqrmation  of 
a  composition  the  title  to  property  in  the 
custody  of  the  court,  anjd  .<^laimed  adversely, 
is  to  be  determined  as  between  the  bankrupt 
and  the  claimant;  ip  such  case  the  bankrupt 
does  not  stand  in  the  shoes  of  his  former 
creditors.  In  re  J.  C.  Winehip  Co.,  (7th  Cir. 
1903)  120  Fed.  93,  5fi  C.  C.  A.  45,  9  Am. 
Bankr.  Rep.  638. 


Sec.  71.  fBA^KRUPTCY  Records.]  —  That  the  clerks  of  the  several  district 
courts  of  the  IJnited  States  shall  prepare  and  keep  in  thjeir  re&pective  offices  com- 
plete and  convenient  indexes  of  all  petitions  and  discharges  in  bapkruptcy 
heretofore  or  hjereafter  filed  in  the  said  courts,  an.d  shall,  when  reqii/Bsted  so  to 
do,  issue  certificates  of  search  certifying  as  to  whether  or  not  any  such  petitions 
or  discharges  have  been  filed ;  and  said  clerks  shall  be  entitled  to  receive  for  sucli 
certificates  the  same  fees  as  now  allowed  by  law  for  certificates  as  to  judgments 
in  said  courts:  Provided,  That  said  bankruptcy  indexes  and  dockets  shall  at 
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all  times  be  open  to  inspection  and  examination  by  all  persons  or  corporations 
without  any  fee  or  charge  therefor.  l^Inserted  1908)  S2  Stat.  L.  800.] 

Cros8'referenoe :    As  to 

Duty  of  cterkfl  generally,  see  the  several  subdivisions  of  section   51,   9upra,  p.  894. 

Sec.  72.  [Compensation  of  Officebs^Restmctbd.]  — That  neither  the 
referee,  receiver,  marshal,  nor  trustee  shall  in  any  form  or  guise  receive,  nor 
shall  the  court  allow  him,  any  other  or  further  compensation  for  his  service 
than  that  expressly  authorized  and  prescribed  in  this  Act.  l^Inserted  1903)  32 
iStat.  L.  800;  {amended  1910)  SO  tStat.  L.  8J^2.] 


CrosS'-references:   As  to 

Compensation  of  referees  generally,  seQ 
the  several  subdivisions  of  section  40, 
8upra,  p.  666. 
Compensation  of  trustees,  receivers,  and 
marshals,  see  the  several  subdivisions 
of  section  48,  8upra,  p.  680. 

Bar  to  extra  allowances.  —  Section  72  is 
an  absolute  bar  to  any  extra  allowance,  how- 
ever onerous  or  valuable  the  service  ren- 
dered may  have  been.  In  re  Coventry  Evans 
Furniture  Co.,  (N.  D.  N.  Y.  1909)  171  Fed. 
673,  22  Am.  Bankr.  Rep.  623.  See  also  In  re 
Epstein,  (W.  D.  Ark.  1901)  109  Fed.  878,  6 
Am.  Bankr.  Rep.  191;  In  re  Screws  (S.  D. 
Ga.  1908)  147  Fed.  989,  17  Am.  Bankr.  Rep. 
209.  And  see  the  annotation  under  sections 
40  and  48,  supra,  pp.  666,  689. 

Thus  it  has  been  held  that  the  court  has 
no  power  to  allow  special  conrpensation  to 
a  referee  for  services  rendered  on  a  reference 


to  him  of  a  contested  application  for  dis- 
charge as  authorized  by  general  order  in 
bankruptcy  No.  12.  In  re  Wilcox,  (W.  D. 
Mich.  1907)  156  Fed.  685,  19  Am.  Banki. 
Rep.  241. 

Referee  aa  special  master.  —  It  has  been 
held  that  there  is  no  authority  for  convert- 
ing a  referee  in  bankruptcy  into  a  special 
master,  nor  for  allowing  him  compensation 
as  such.  In  re  Sweeney,  (C.  C.  A.  6th  Cir. 
1909)  168  Fed.  612,  21  Am.  Bankr.  Rep.  866. 
See  also  In  re  Wilcox,  (W.  D.  Mich.  1907) 
156  Fed.  685,  19  Am.  Bankr.  Rep.  241. 

But  in  some  districts  it  has  been  the  prac- 
tice to  allow  compensation  for  services,  in 
the  nature  of  master's  services,  outside  of 
the  duties  of  the  referee.  Fellows  r.  Freudoi- 
thal,  (C.  C.  A.  7th  Cir.  1900)  102  Fed.  731, 
4  Am.  Bankr.  Rep.  490;  In  re  Grossman,  (E. 
D.  Mich.  1901)  111  i?ed.  507,  6  Am.  Bankr. 
Rep.  510;  Matter  oi  Hart,  (D.  C.  Hawaii 
1907)    18  Am.  Bankr.  Rep.  137. 


•  THJJ    TIME   WHEN    THIS    ACT   SHALL   GO    INTO   EFFECT. 

a  \_Force  and  effect,"]  This  Act  shall  go  into  full  force  and  effect  upon  its 
passage:  [(1898)  SO  Stat.  L.  566.] 

Provided,  however,  That  no  petition  for  voluntary  bankruptcy  shall  be  filed 
within  one  month  of  the  passage  thereof,  and  no  petition  for  involuntary  bank- 
ruptcv  shall  be  filed  within  four  months  of  the  passage  thereof.  1(1898)  90 
Stat.L.  566,] 


Time  of  taking  effect.  — The  Bankruptcy 
Act  took  effect,  as  to  involuntary  proceed- 
ings, from  the  date  of  its  approval,  July  1, 
1898.  Blake  r.  Francis-Valentine  Co.,  (N. 
D.  Cal.  1898)  89  Fed.  691,  1  Am.  Bankr. 
Rep.  372;  In  re  Bruss-Ritter  Co.,  (E.  D.  Wis. 
1898)   90  Fed.  651,  1  Am.  Bankr.  Rep.  58. 

And  from  the  first  moment  of  that  day. 
Leidi^h  Carriage  Co.  v,  Stengal,  (C.  C.  A. 
6th  Cir.  1899)  95  Fed.  637,  2  Am.  Bankr. 
Rep.  383. 

From  the  date  of  the  taking  effect  of  the 
Bankruptcy  Act,  though  by  its  terms  no  pro- 
ceedings thereunder  for  involuntary  bank- 
ruptcy could  be  commenced  for  four  months 
thereafter,  the  relatione  of  debtor  and  cred- 
itor and  those  between  creditors  were  <jov- 
emed  by  its  provisions;  and  an  act  of  bank- 
ruptcy committed  by  a  debtor  after  that  dat« 
entitles  every  creditor  to  the  rights  given  by 


the  Act,  and  to  invoke  the  aid  of  the  court  in 
preserving  such  rights  until  they  are  en- 
forceable. Blake  v.  Francis- Valentine  Co., 
(N.  D.  Cal.  1898)  89  Fed.  691,  1  Am.  Bankr. 
Rej..  372.  And  see  to  the  same  effect  E.  C. 
VVe:itcott  Co.  P.  Berry.  (N.  H.  1899)  4  Am. 
Bankr.  Rep.  264;  Kosches  i\  Libowitz,  (Tex. 
1900)  4  Am.  Bankr.  Rep.  265  note,  56  S.  W. 
613.  V 

Not  retroactive.  —  It  is  apparent  that  it 
was  the  intention*  of  Congress  that  the  law 
should  not  be  retroactive,  so  that  a  person 
could  be  forced  into  the  bankruptcy  courts 
for  any  act  done  by  him  prior  to  July  1, 
1898.  It  was  only  intended  to  act  in  the 
future,  and  to  take  cognizance  of  such  acts 
of  bankruptcy  as  were  committed  after  its 
passage.  Grunsfeld  r.  Brownell,  (1904)  11 
Am.  Bankr.  Rep.  599,  12  N.  M.  192,  76  Pac. 
310. 
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[TAe  amendment  of  Feb.  5,  190S  provide^:']  That  the  provisions  of  this 
amendatory  Act  shall  not  apply  to  bankruptcy  cases  pending  when  this  Act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  conformably  to  the 
provisions  of  the  said  Act  of  July  first;  eighteen  hundred  and  ninety-eight 
iS2  Stat.  L:  801.] 


Not  retroactive.  —  The  amendatory  Act  of 
Feb.  5,  1903,  by  its  express  terms  does  not 
apply  to  nor  affect  any  proceeding  instituted 
before  it  took  effect,  and  in  such  proceedings 
all  of  the  provisions  of  the  original  Act  are 
to  be  enforced  the  same  as  though  not 
amended.  In  re  Docker-Foster  Oo.,  (£.  D. 
Pa.  1903)  123  Fed.  190,  10  Am.  Bankr.  Rep. 
584. 

As  to  suit  brought  by  trustee.  —  The  pro- 
vision contained  in  the  Act  of  1903,  that  it 
**  shall  not  apply  to  bankruptcy  cases  pend- 
ing when  this  Act  takes  effect,  but  such  cases 
shall  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  '*  of  the  original 


Act,  applies  to  the  administration  of  bank- 
ruptcy cases  proper,  and  not  to  a  suit 
brought  by  a  trustee.  Such  a  suit  is  not  a 
bankruptcy  case  within  the  meaning  of  the 
provision  in  the  amended  Act.  The  general 
rule  is  that  the  right  to  any  particular 
remedy  is  not  a  vested  right,  and  that  a  stat- 
ute creating  new  remedies,  or  conferring  ju- 
risdiction upon  courts  which  previously  did 
not  have  it,  is  not  confined  to  rights  of  ac- 
tion arising  thereafter,  but  may  be  availed 
of  to  enforce  any  existing  rights  of  action. 
Pond  i\  New  York  Nat.  Exch.  Bank,  (S.  D. 
N.  Y.  1903)  124  Fed.  992,  10  Am.  Bankr. 
Rep.  343. 


IThe  amendment  of  June  25 y  1910^  provides:]  That  the  provisions  of  this 
amendatory  Act  shall  not  apply  to  bankruptcy  cases  pending  when  this  Act  takes 
effect^  but  such  cases  shall  be  adjudicated  and  disposed  of  conformably  to  the 
provisions  of  said  Act  approved  July  first,  eighteen  hundred  and  ninety-eight,  as 
amended  by  aaid  Act  approved  February  fifth,  nineteen  hundred  and  three,  and 
as  further  amended  by  said  Act  approved  June  fifteenth,  nineteen  hundred  and 
six.  {36  Stat.  L.  8Jf2.] 

Not  retroactive.  —  The  amendment  of  1910  is  not  retroactive.     In  re  U.  S.  Restaurant, 
etc.,  Co.,   (C.  C.  A.  2d  Cir.  1911)    187  Fed.  118. 


6  [Cases  pending  under  state  laws.]  Proceedings  commenced  under  State 
insolvency  laws  before  the  passage  of  this  Act  shall  not  be  affected  by  it  {{1898) 
SO  Stat.  L.  666.] 


Suspension  of  state  insolvency  laws.  —  The 
enactment  by  Congress  of  a  national  Bank- 
ruptcy Act  suspends  the  operation  of  state 
insolvency  laws  from  the  time  of  such  enact- 
ment,  subject  only  to  such  limitations  as 
may  be  prescribed  in  the  Bankruptcy  Act. 
In  re  Gutwillig,  (S.  D.  N.  Y.  1898)  90  Fed. 
476;  In  re  Bruss-Ritter  Co.,  (E.  D.  Wis. 
1898)  90  Fed.  651,  1  Am.  Bankr.  Rep.  58; 
In  re  Curtis,  (S.  D.  111.  1899)  91  Fed.  737,  1 
Am.  Bankr.  Rep.  440;  In  re  Smith.  (D.  C. 
Tnd.  1899)  92  Fed.  135,  2  Am.  Bankr.  Rep. 
9;  In  re  John  A.  Etheridge  Furniture  Co., 
(D.  C.  Ky.  1899)  92  Fed.  329,  1  Am.  Bankr. 
Rep.  112;  In  re  Richard,  (E.  D.  N.  C.  1899) 
94  Fed.  633,  2  Am.  Bankr.  Rep.  606;  In  re 
Worcester  County,  (C.  C.  A.  Ist  Cir.  1900) 
102  Fed.  808;  In  re  Macon  Sash,  etc.,  Co., 
(S.  D.  Oa.  1901)  112  Fed.  323;  Carling  r. 
Seymour  Lumber  Co.,  (C.  C.  A.  6th  CSr. 
1902)  113  Fed.  483;  In  re  Storck  Lumber 
Co.;  (D.  C.  Md.  190?)  114  Fed.  360;  In  re 
Rogers,  (S.  D.  Ga.  1902)  116  Fed.  435;  In 
re  Salmon,  (W.  D.  Mo.  1906)  143  Fed.  396; 
Smith  V.  Mottley,  (C.  C.  A.  6th  Cir.  1906) 
160  Fed.  266;  Parmenter  Mfp.  Co.  r.  Hamil- 
ton, (Mass.  1898)  1  Am.  Bnnkr.  R.>p.  39; 
E.  C.  Wescott  Oo.  v.  Berry,  (X.  H.  1899)  4 
Am.   Bankr.   Rep.   264:    Littlefield   r.   Gray, 

F.  S.  A«  Supp.— 54 


(Me.  1902)  8  Am.  Bankr.  Rep.  409;  Gruns- 
feld  V.  Brownell,  (1904)  11  Am.  Bankr.  Rep. 
699,  12  N.  M.  192,  76  Pac.  310. 

The  bankruptcy  law  is  paramount  to  all 
the  state  insolvent  laws,  and  where  the  effect 
of  enforcing  the  state  law  is  to  defeat  the 
object  of  the  provisions  of  the  Bankruptcy 
Act,  that  part  of  the  state  law  must  yield  to 
the  provisions  of  the  latter.  In  re  Inter- 
national Coal  Min.  Co.,  (E.  D.  Pa.  1906)  143 
Fed.  666.  16  Am.  Bankr.  Rep.  309. 

The  Bankruptcy  Act  on  its  passage  at 
once  suspended  and  superseded  all  state  in- 
solvency laws,  as  to  cases  coming  within  its 
purview,  whether  the  insolvent  be  a  person, 
partnership,  or  corporation;  and  proceedings 
instituted  thereafter  under  any  such  insol- 
vency law  by  or  against  an  insolvent  subject 
to  adjudication  as  a  bankrupt,  either  volun- 
tary or  involuntarv,  are  void.  In  re  F.  A. 
Hall  Co.,  (B.  C.  Conn.  1903)  121  Fed.  992, 
10  Am.  Bankr.  Rep.  88. 

Proceedings  in  state  courts  under  state  in- 
solvent laws  are,  as  against  proceedings  un- 
der the  Bankruptcy  Act,  coram  non  judice. 
Such  proceedings  have  no  validity,  no  more 
than  have  procoodings  in  a  state  court  when 
once  a  cause  has  been  properly  removed  there- 
from into  a  federal  court.     In  re  Standard 
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Fuller's  Earth  Co.,    (S.  D.  41^.   1911)    186 
Fed.  678. 

The  postponement  ol  the  right  to  file  peii* 
tions  in  involuntary  cases  until  four  ;aionthf 
alter  the  passa^  of  the  Bankruptcy  Act  does 
not  authorize  state  courts,  in  the  interval, 
to  take  jurisdiction  of  proceedings  begun 
under  state  insolv^ency  laws,  being  a  mere 
regulation  of  procedure,  and  not  a  denial  or 
impairment  of  the  rights  of  suitors;  and, 
therefore,  a  District  Court  of  the  United 
States,  sitting  in  bankruptcy,  has  jurisdic- 
tion to  entertain  a  petition  in  involuntary 
proceedings  against  a  corporation  amenable 
to  the  law,  and  to  appoint  a  temporary  re- 
ceiver of  its  effects,  notwithstanding  the  fact 
that  proceedings  had  been  begun  against  the 
same  corporation  in  a  state  court,  under  a 
statute  of  tl^e  state,  after  the  passage  of  the 
national  bankruptcy  law,  but  before  the  date 
when  involuntary  petitions  under  it  could 
be  filed.  In  re  Bruss-Ritter  Co.,  ( E.  D.  Wis. 
1898)   90  Fed.  651,  1  Am.  Bankr.  Rep.  58. 

Extent  of  suspension.  —  State  insolvency 
laws  are  suspended  by  the  Bankrupt  Act  only 
so  far  as  the  two  are  in  conflict,  and  in  so 
far  as  the  bankruptcy  law  covers  and  sup- 
plies what  is  undertaken  to  be  disposed  of 
by  the  state  law.  Johnson  r.  Crawford,  (M. 
D.  Pa.  1907)   154  Fed.  761. 

And  in  Singer  i;.  National  Bedstead  Mfg. 
Co.,  (N.  J.  1903)  11  Am.  Bankr.  Rep.  278, 
it  was  said,  per  Stevenson,  V.  C:  "  It  is  per- 
fectly plain  that  state  systems  of  voluntary 
and  involuntary  bankruptcy  may  remain  to- 
day in  full  operation  upon  large  numbers  of 
insolvent  natural  persons  and  corporations 
who  cannot  be  brought  within  the  operations 
of  the  national  Bankrupt  Act  under  any  pqs- 
B>ble  state  of  facts.  It  is  also,  it  seems  to 
me,  equally  plain  that  a  state  system  of  in- 
voluntary insolvency  also  remains  in  full 
operation  upon  persons  and  corporations,  who 
are,  as  possible  bankrupts,  within  the  opera- 
tion of  the  national  Bankruptcy  Act,  so  iar 
as  the  state  system  deals  with  cases  of  which 
the  bankruptcy  courts,  under  the  federal  Act, 
can  obtain  no  jurisdiction.  .  .  .  The  inten- 
tion of  thje  Act  is  to  supply  the  law  of  cer- 
tain cnse«.  and  to  supply  a  special  court  to 
en  fare?  that  law.  All  other  cases  of  bank- 
ruptcy or  insolvency  are  left  to  be  dealt  with 
as  the  state  legislature  may  see  fit." 

The  bankruptcy  law  does  not  attempt  to 
superviss^  insolvency  proceedings  under  state 
laws,  undertaken  and  carried  out  more  than 
four  months  prior  to  the  institution  of  bank- 
ruptcy proceedings;  nor  to  inquire  into  the 
assignments  and  transfers  of  the  bankrupt's 
propertv  not  made  within  such  period,  /n  re 
Boner,  \n.  D.  W.  Va.  1909)  169  Fed.  727,  22 
Atti.   Bnnkr.   Rep.   151. 

Dissolution  or  winding-up  proceedings.  — 
The  operation  of  the  bankruptcy  latvs  of 
the  United  States  cannot  be  defeated  by  in- 
solvent commercinl  iu>rporationB  applying  to 


ba  Found  up  under  state  statutes,  /n  re 
Watts,  (1903)  190  U.  S.  1,  23  S.  Ct.  718,  47 
U.  8.  (L.  ed.)  933,  10  Am.  Bankr.  Bep. 
113. 

Th^  Bankruptcy  Act  90  far  controls  the 
matter  of  the  dissolution  of  ah  insolvent  cor- 
poration as  to  prevent  its  legal  extinctioa 
by  superseding  all  state  laws  in  conflict  with 
its  provisions  to  ani  extent  necessary  to  en- 
able the  creditors  of  insolvent  corporations 
to  have  the  assets  of  their  insolvent  debtor 
administered  in  accordance  with  its  terms. 
In  re  International  Coal  Min.  Co.,  (E.  D. 
Pa.  1906)  143  Fed.  665,  16  Am.  Bankr.  Hep. 
309. 

But  it  has  been  held  that  the  creditors  of 
a  corporation  may  proceed  with  their  ordi- 
nary remedies  under  state  laws  until  bank- 
ruptcy proceedings  have  been  instituted. 
State  r.  King  County,  (Wash.  1899)  2  Am. 
Bankr.  Rep.  92. 

Assignments  for  the  benefit  of  qrediton.  — 
As  assignments  for  the  benefit  of  creditors 
are,  under  section  3a  (4),  in  themselves,  acts 
of  bankruptcy  on  the  part  of  the  a^ignor, 
proceedings  under  such  assignments  are 
superseded  by  his  bankruptcy.  See  seetioa 
3a  (4),  and  the  annotation  thsreoiider,  tn^n^, 
p.  488. 

But  it  has  been  held  that  state  statutes 
which  merely  regulate  the  administration  of 
the  trust  crefLted  by  an  a^igi^ment  for  toe 
benefit  of  creditors  are  not  suspended ;  and 
proceedings  under  such  statutes,  or  under  a 
common-law  deed  of  assignnqent,  are  not  void 
or  void(ible  by  reasop  oi  tl^e  e^^istence  merely 
of  a  bankruptcy  law,  or  unless  proceedings 
in  bankruptcy  are  subsequently  instit'ited 
against  the  assignor,  /tf  re  Silvers.  (^.  D. 
Mo.  1899)  91  Fed.  366,  1  Am.  Bankr.  Rep. 
117.  See  also  In  re  Schoitz,  (S.  D.  Ta.  1901) 
106  Fed.  834,  5  Am.  Bankr.  ICpp.  78^. 

Supplementary  proceedings.  —  The  action 
of  a  receiver  under  a  statute,  like  t)iat  of 
New  York,  permitting  ti^e  examination  oi 
judgment  debtors  supplementary  to  an  eaceen- 
tion,  is  a  substitute  for  a  receivership  in  a 
creditor's  bill  (Olney  x>.  Tanner,  10  Fed. 
101),  and  is  not  a  proceeding  commenced 
under  a  state  insolvency  law.  An  re  Hevers, 
(N.  D.  N.  Y.  1899)  1  Am.  Bankr.  Rep.  347: 

Laws  authorising  imprisonment  for  deU.— 
A  state  law  which  authorizes  the  arrest  and 
imprisonment  of  a  judgment  debtor,  on  a 
showinsr  that  he  is  about  to  remove  or  has 
concealed  property  with  intent  to  defraud  his 
creditors,  is  not  an  insolvency  law  of  the 
state,  although  it  provides  that  the  debtor 
may  be  released  on  his  giving  a  bond  that  he 
will  apply  within  thir^  days  for  the  bene- 
fit of  such  law  and  comply  with  its  require- 
ments, but  merely  provides  a  remedy  in  aid 
of  execution,  and  its  operation  is  not  sus- 
pended bv  the  national  Bankruptcy  Act. 
V.X  p.'  Crawford,  (C.  0.  A.  3d  Oir.  1907)  W 
Fed.  769.       ' 
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Vol.  I,  p.  708,  860.  3. 

Indictment.  —  In  an  indictment  for  adul- 
tery under  this  section,  againat  a  married 
man,  it  is  not  essential  to  allege  that  the 
woman  with  whom  the  offense  is  charged  to 
have  been  committed  was  either  married  or 
unmarried.  U.  S.  v.  Mayers,  (1908)  14  N.  M. 
522,  99  Pac.  336. 


A  single  man  committing  the  act  with  a 
married  woman  may  be  found  guilty  though 
the  indiotment  charges  that  he  is  a  married 
man.  U.  &  v.  Ck>ok,  (1909)  16  N.  M.  124,  103 
Pac.  306. 


Vol.  I,  p.  709,  860.  4. 

Indians.  —  This  section  is  not  in  force  on  Indian  reservatipna  where  both  paities  to  the 
alleged  act  are  Indiana.     Ex  p.  Elart,  (19Q7)  157  Fed.  130. 
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Vol.  I,  p.  712,  sec.  1781. 

Agreement  to  give  and  receive  bribe.  —  An 
agreement  between  a  member  of  Congress 
and  another,  the  one  to  receive  a  bribe  for 
aiding  to  procure  an  office  and  the  other  to 
pay  the  same,  constitutes  a  substantive 
offense  under  this  section  by  each  of  the  par- 
ties thereto,  and  cannot  be  made  the  basis  of 
an  indictment  under  R.  S.  sec.  5440,  2  Fed. 
Stat.  Annot.  247,  for  a  conspiracy  to  commit 
an  offense  against  the  United  States.  U.  S. 
V.  Dietrich,   (1004)    126  Fed.  664. 

'^ Member  of  Congress"  defined.  —  A  per- 
son elected  to  the  office  of  senator  of  the 
United  States  is  ngt,  until  he  has  been  ac- 
cepted by  the  Senate  as  a  member  and  has  as- 
sumed the  duties  of  the  office,  a  "  member  of 
Ck>nsress  "  within  the  meaning  of  this  section, 
making  it  a  criminal  offense  for  a  "member 
of  Congress  or  any  officer  or  agent  of  the  gov- 
ernment" to  receive  or  agree  to  receive  a 
bnbe  for  procuring  or  aiding  to  procure  for 
another  any  contract,  office,  or  place  from  the 

fovernmeiit.     U.   S.  V.  Dietrich,    (1904)    126 
ed.  676. 

A  clerk  in  one  of  the  departments  is  sub- 
ject to  indictment  under  this  section  as  an 
"  officer  and  agent "  or  an  "  officer  and  clerk  " 
of  the  United  States.  McGregor  i;.  U.  S.,  (C. 
6.  A.  1904)  134  Fed.  187. 


Indictment.  —  Two  persons  cannot  be  sev- 
erally charged  in  the  same  indictment  under 
this  section  and  in  a  single  count,  the  one 
with  agreeing  to  receive  a  bribe  as  a  member 
of  Congress  and  the  other  with  agreeing  to 
give  such  bribe,  which  constitute  distinct  aijd 
separate  offenses.  U.  S,  f.  Dietrich,  (1904) 
126  Fed.  664. 

Limitation  of  prosecution.  —  In  U.  S.  v, 
Driggs,  (1903)  126  Fed.  620,  it  was  held  that 
delivery  to  a  member  of  Congress  of  a  non- 
negotiable  note  madQ  by  a  ^verj^ment  ^^- 
tractor,  promising  to  pay  a  certain  sum  as 
the  proceeds  of  the  contract  were  received, 
executed  pursuant  to  an  agreement  to  n^y 
such  member  for  his  services  in  procuring  the 
contract,  did  not  constitute  the  giving  or  xe- 
ceiving  of  "property"  or  a  "valuable  con- 
sideration," within  the  meanipg  of  this  stat- 
ute, such  note  being  made  unlawful  and  in- 
valid by  the  statute  itself;  and  that  indict- 
ments under  the  statute,  based  on  payments 
subsequently  made  and  received  in  accord- 
ance with  the  terms  of  the  note,  were  not 
barred  by  limitation,  where  such  payments 
were  made  within  three  years,  although  the 
note  was  delivered  more  than  three  years 
prior  to  the  finding  of  the  indictmepts. 


Vol.  t,  p.  713,  sec.  5451. 

Elements  of  offense.  —  The  tendering  by  a  to  such  officer,  with  intent  thereby  to  affect 
person  of  his  personal  check,  drawn  on  a  bank  his  official  action,  does  not  constitute  the 
and  payable  to  an  officer  of  the  United  States,      crime  of  bribery,  under  this  section,  since  a 
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check  made  and  delivered  for  such  illegal  pur- 
pose is  Yoid,  and  not  within  any  of  the  classes 
of  instruments  enumerated  in  the  statute. 
U.  S.  V.  Green,  (1905)  136  Fed.  618. 

Person  acting  in  ^ofllcial  function.'*  —  A 
person  employed  by  the  United  States  as  an 
assistant  statistician  in  the  department  of 
agriculture,  in  performance  of  the  duties  with 
which  he  is  charged  by  the  rules  of  the  de- 
partment, acts  for  the  United  States  in  an 
"official  function/'  within  the  meaning  of 
this  section.  U.  S.  v,  Haas,  (1908)  163  Fed. 
908.  ' 

"Lawful  duty."  — The  words  "lawful 
duty,"  as  used  in  this  section,  are  not  lim- 
ited to  a  duty  imposed  by  law  or  statute,  but 
include  duty  lawfully  imposed  in  any  man- 
ner. U.  S.  r.  Haas,  (1908)  163  Fed.  908;  Hags 
V.  Henkel,  (1909)  166  Fed.  621,  affirmed  (1910) 
216  U.  S.  462,  30  S.  Ct.  249,  64  U.  S.  (L.  ed.) 
669. 

Designation  of  offense. ->  The  offense  de- 
nounced by  this  section  is  properly  described 
in  a  complaint  as  bribery  of  an  officer  of  the 
United  States,  being  so  designated  in  the 
marginal  note  to  the  section,  which  was  a 
part  of  the  Revised  Statutes  when  the  same 
were  enacted.  U.  S.  v.  Green,  (1906)  136  Fed. 
618,  affirmed  199  U.  S.  601,  26  S.  Ct.  748,  50 
U.  S.   (L.  ed.)   328. 

Indictment.  —  An  indictment  which  charged 
the  defendant  with  bribing  an  officer,  etc.,  by 
tendering  to  him  "a  certain  obligation  for 
the  payment  of  money,  to  wit,  the  personal 
check  of  him,  the  said  [defendant],  drawn 
upon  the  Knickerbocker  Trust  Company  of 
New  York  city,  N.  Y.,  in  favor  of  the  said 
[officer]  for  the  sum  of  three  hundred  and 
twenty-five  dollars,  with  intent,"  etc.,  but 
which  did  not  set  out  the  check,  nor  give  its 
date  or  contents,  nor  allege  that  the  trust 
company  named  was  in  existence  or  engaged 
in  tne  banking  business,  was  held  to  1^  in- 
sufficient to  charge  the  offense  stated,  because 
it  did  not  show  the  check  to  have  been  an 


obligation  for  the  payment  of  money,  nor  h> 
identify  it  as  to  protect  the  defendant  in  eaae 
of  a  subsequent  indictment  for  the  same 
offense.  U.  S.  r.  Green,  (1905)  136  Fed.  618., 
ajitrmed  199  U.  S.  601,  26  S.  Ct.  748,  50  U.  S. 
(L.  ed.)  328. 

Venue.  —  The  crime  of  bribing  a  pmblie 
officer,  when  begun  by  mailing  a  letter  con- 
taining the  money  in  one  federal  district,  and 
completed  by  the  receipt  of  the  letter  in  an- 
other district,  is  triable  in  the  latter  district 
Benson  r.  Henkel,  (1905)  198  U.  8.  1,  25  SL 
Ct.  569,  49  U.  8.  (L.  ed.)  919. 

Evidence.  —  In  a  proceeding  for  the  removal 
of  a  defendant  to  another  federal  district  for 
trial  on  an  indictment  charging  him  with 
bribing  an  officer  of  the  postal  department 
to  use  his  official  position  to  promote  the 
sale  to  the  government  of  articles  in  which 
defendant  was  interested  as  agent,  evidence 
that  defendant  and  such  officer  were  person- 
ally acquainted,  that  the  sales  were  made  by 
defendant,  who  in  soliciting  the  same  talked 
with  such  officer  and  his  superiors  who  in 
fact  made  the  purchases,  and  that  after  re- 
ceiving his  commissions  on  the  sales  he  paid 
a  similar  amount  to  such  officer  without  any 
explanation  of  the  reason  for  such  payments 
or  evidence  showing  that  they  had  any  con- 
nection with  the  sales,  was  held  to  be  insuffi- 
cient, aside  from  the  indictment  itself,  to 
show  the  commission  of  the  crime  charged,  or 
to  establish  probable  cause  to  believe  the  de- 
fendant guilty.  U.  S.  V,  Green,  (1905)  136 
Fed.  618,  affirmed  199  U.  S.  601,  26  S.  Ct.  748. 
60  U.  S.  (L.  ed.)  328. 

In  Vernon  i?.  U.  S.,  (C.  C.  A.  1906)  146  Fed. 
121.  in  a  prosecution  for  alleged  bribery  of  a 
government  officer  in  violation  of  this  sec- 
tion, the  evidence  was  held  to  be  insufficient 
to  warrant  a  finding  that  the  defendant  made 
any  promise  or  offer,  or  gave  any  money  or 
other  valuable  thing,  to  such  officer  in  order 
to  effect  his  official  action. 


Vol.  I,  p.  715,  sec.  5501. 

Indian  agent.  —  R.  S.  sec.  2068,  3  Fed. 
Stat.  Annot.  349,  provides  that  each  Indian 
agent  within  his  agency  shall  manage  and 
superintend  the  intercourse  with  the  Indians, 
and  execute  and  perform  all  regulations  and 
duties  not  inconsistent  with  the  law  that  may 
be  prescribed  by  the  President,  secretary  of 
the  interior,  or  commissioner  or  superintend- 
ent of  Indian  affairs.  Act  Feb.  28,  1891,  26 
Stat.  L.  795,  ch.  383,  sec.  3,  3  Fed.  Stat.  Annot. 
600,  provides  that  where  purchased  lands  oc- 
cupied by  Indians  are  not  needed  for  farming 
or  agricultural  purposes,  or  desired  for  indi- 
vidual allotments,  they  may  be  leased,  by 
authority  of  the  council,  on  such  terms  and 
conditions  "  as  the  agent  in  charge  of  the  res- 
ervation may  recommend,"  subject  to  the 
approval  of  the  secretary  of  the  interior.  It 
was  held  that  an  Indian  agent,  in  the  execu- 
tion and  completion  of  leases  of  such  land, 
was  charged  with  such  official  trust  that  his 


receiving  a  bribe  to  influence  his  official  ac- 
tion thereon  rendered  him  subject  to  punish- 
ment under  this  section.  Sharp  v,  U.  S.,  (C. 
C.  A.  1905)   138  Fed.  878. 

Indictment.  —  ^Miere  an  indictment  against 
a  United  States  Indian  agent  for  bribery  al- 
leged that  he,  having  charge  of  the  execution 
and  completion  of  certain  leases  for  certain 
tracts  of  land  in  a  specified  Indian  reserva- 
tion, feloniously  and  corruptly  accepted  and 
received  the  sum  of  $1,500  from  one  A.  for  ^e 
purpose  of  influencing  his  action  on  the  com- 
pletion of  such  leases  —  the  subject-matter 
of  the  leases  being  mere  matter  of  induce- 
ment, and  the  gravamen  of  the  offense  the 
acceptance  of  and  the  asking  of  the  bribe  — 
the  indictment  was  not  defective  for  failure 
to  describe  the  leases  with  sufficient  cer- 
taintv.  Sharp  t?.  U.  S.,  (C.  C.  A.  1906)  188 
Fed.  '878. 
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Vol.  I,  p.  737,  sec.  5. 

Preference  not  absolute.  —  The  preference 
given  honorably  discharged  soldiers  of  the 
United  States  by  this  section  in  the  matter 
of  employment  in  the  permanent  census 
office  is  not  absolute  and  ref^ardless  of  quali- 
fications. Such  preference  is  to  be  given  if 
the  person  is  equally  qualified;  but  the  ap- 
pointing power  still  retains  and  must  exer- 
cise its  discretion  and  judgment  in  determin- 
ing the  fitness  for  the  required  work  of  the 
persons  to  be  selected  and  retained.  To  this 
end  the  director  of  the  census  may  fix  a 
reasonable  standard  of  fitness,  and  guard  it 
by  reasonable  regulations  intended  and  cal- 
culated to  secure  an  efficient  permanent  force. 
Such  regulations  may  relate  to  age,  expert- 

Vol.  I,  p.  742,  sec.  8. 

special  agents.  —  The  director  of  the  cen- 
sus is  authorized,  by  this  section,  to  employ 
special  agents  temporarily  in  the  census 
office  at  Washington  upon  special  work  not 
clerical  in  its  nature.  (1902)  24  Op.  Atty.- 
Gen.  78. 

Oath  of  special  agents.  —  The  special 
agents  of  the  census  office  appointed  to  col- 


ence,  rating,  proposed  time  of  service,  etc. 
The  preference  given  by  the  statute  is  one 
with  respect  to  the  place  sought  or  held;  but 
if  a  person  of  the  preferred  class  fails  to 
secure  the  place  he  seeks,  or  to  retain  the 
one  he  has,  there  is  no  obligation  on  the  ap- 
pointing power  to  create  a  vacancy  by  dis- 
missing an  efficient  employee  to  give  him  an- 
other chance.     (1902)  24  Op.  Atty.-Gen.  64. 

The  words  ''all  employees  of  the  census 
office,"  as  used  in  this  section,  cannot  be  held 
to  apply  to  special  agents  or  other  field  em- 
ployees who  may  be  temporarily  assigned  to 
service  in  the  census  office.  (1902)  24  Op. 
Atty.-(5en.  78. 


lect  the  statistics  referred  to  in  sections  7, 
8,  and  9  of  the  Act  of  March  6,  1902,  32  Stat. 
It,  52,  1  Fed.  Stat.  Annot.  737,  are  required, 
under  section  18  of  the  Act  of  March  3,  1899, 
30  Stat.  L.  1019,  1  Fed.  Stat.  Annot.  748,  to 
take  an  oath  or  affirmation  before  entering 
upon  the  discharge  of  their  duties.  (1904) 
25  Op.  Atty.-Gen.  228. 


Vol.  I,  p.  747,  sec.  21. 

False  returns  after  expiration  of  time  al- 
lowed for  making  enumeration.  —  This  Act 
authorized  a  supervisor,  acting  on  advice  that 
names  had  been  erroneously  omitted  by  an 
enumerator  from  his  schedules,  to  return 
such  schedules  for  correction  after  the  expira- 
tion of  the  thirty  days  prescribed  for  mak- 


ing the  enumeration;  and,  in  making  such 
corrections  or  any  additions  to  his  schedules 
after  their  return,  the  enumerator  acted  in 
his  official  capacity,  and  subject  to  the  penal- 
ties prescribed  by  section  21  of  the  Act  for 
making  false  returns.  Ghing  v,  U.  S.,  (C.  C. 
A.  1902)   118  Fed.  538. 


1909  Supp.,  p.  716,  sec.  7. 

First  proviso.  —  The  residence  and  domicile 
restrictions  contained  in  the  first  proviso  of 
section  7  apply  to  all  appointments  to  "  posi- 
tions in  the  government  service"  for  which 
applicants  are  required  by  law,  or  by  order 
of  the  President  made  pursuant  thereto,  to 
be  examined  before  appointment.  These  re- 
strictions are  not  confined  to  examinations 
for  appointments  in  the  departments  at 
Washington.  (1909)  27  Op.  Atty.-Gen.  546; 
(1909)  27  Op.  Atty.-Gen.  567. 

The  proviso  deals  only  with  applicants  for 
examination  for  admission  to  the  classified 
service,  and  does  not  relate  to  positions  which 
are  expressly  excepted  from  the  necessity  of 
an  examination  as  a  condition  to  appoint- 
ment.    (1909)  27  Op.  Atty.-Gen.  567. 

The  words  "  for  at  least  one  year  previous," 
as  used  in  this  proviso,  mean  for  at  least  one 


year  next  preceding.  (1909)  27  Op.  Atty.- 
Gen.  546. 

A  citizen  and  resident  of  West  Virginia, 
who  had  been  employed  since  1903  as  field 
assistant  'n  the  United  States  (geological 
Survey,  wo.  king  in  such  capacity  in  various 
states  of  the  Union,  was  held  not  to  be  dis- 
qualified by  the  provisions  of  this  section  for 
appointment  to  work  as  "  classification  as- 
sistant "  to  the  land  classification  board  of 
the  Geological  Survey,  if,  during  all  that 
period,  his  home  was  in  West  Virginia  where 
his  parents  and  other  members  of  his  family 
resided,  which  place  he  had  always  maintained 
as  his  home,  to  which  he  intended  to  return 
when  the  exigencies  of  public  service  would 
permit,  and  from  which  he  never  intended  to 
remove.     (1909)  27  Op.  Atty.-Gen.  564. 

The   temporary   absence  from  the   United 
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1909  9i9p.,  p.  719,  Me.  7. 


States  of  an  applicant  for  examination  into 
the  dTil  servioe  of  the  United  States,  for  two 
years,  on  account  of  illness  in  her  family, 
was  held  not  to  affect  such  person's  hona  fide 
residence  and  domicile,  in  a  particular  state, 
if,  as  matter  of  fact,  she  went  abroad  with 
the  intention  of  remaining  tenii>orarily  and 
of  returning  to  her  state,  and  di'l  not  aban- 
don such  intention  during  her  absence,  but  at 
all  times  meant  to  return,  and  finally  did  re- 
turn to  her  home  in  that  state.  (1009)  27 
Op.  Atty.-Gen.  566. 

Questions  of  "actual  hona  fide  residence" 
and  of  "domicile"  are  mixed  questions  of 
law  and  fact,  to  be  determined  in  each  in- 
stance by  the  eivil  service  conmiission  upon 
the  facts  presented.  (1900)  27  Op.  Atty.-Gen. 
666. 

The  provision  in  this  section  with  regard-  to 
an  applicant's rbeing  "  actually  domiciled  "  in 
the  state  or  territory  whore  the  examination 
is  taken  means  that  he  must  not  only  show 
that  he  resides  in  the  state  or  territory  where 
he  applies  for  examination,  but  that  for  at 
least  (me  year  previous  to  his  examination 
he  has  been  actually  domiciled  there;  that 
is,  he  shall,  for  that  period,  have  had  his 
permanent  home  within  such,  state  or  terri- 
tory, a  home  adopted  at  least  one  year  pre- 
vious to  his  examination,  with  the  intention 
of  making  it  his  permanent  abode,  which  in- 
tention shall  not  have  been  departed  from 
during  the  peribd  stated.  A  requirement  that 
the  applicant  should  have  been  bodily  present 
within  the  state  during  the  period  of  one 
year  before  the  execution  is  not  justified  by 
the  statute.  There  must,  however,  have  been 
actual  presence  at  sotne  time  within  the  state 


in  order  to  establish  a  residence,  which  pres- 
ence must  have  been  accompanied  by  an  in- 
tention to  continue  indefinitely  to  reside  and 
have  one's  home  at  that  place.  (1009)  27 
Op.  Atty.-Gen.  646. 

The  second  and  third  proviaos,  whidi  re- 
late to  consumptive  applicants  and  to  the 
appointment  of  more  than  one  member  of  a 
family,  are  not  of  general  application  and 
refer  only  to  peritfianent  and  temporary  em- 
ployees of  the  census  office.  (1909)  27  Op. 
Atty.-Qen.  646;  (1909)  27  Op.  Attv.-Oen.  667. 

The  fourth  proviso,  regarding  the  employ- 
ment of  temporary  employees  in  the  census 
office,  seems  to  supersede  paragraphs  1  and 
2  of  rule  VII  of  the  civil  service  mlef^,  but 
it  is  undoubtedly  governed  by  the  preoeding 
(third)  proviso,  "  that  in  no  instance  shall 
more  than  one  person  be  appointed  from  the 
same  family."  (1909)  27  Op.  Atty.-Gen.  546. 
■  "Appointed,"  in  the  third  and  fourth  |ho- 
visos,  embraces  both  employment  after  ex- 
amination in  conformity  with  the  law  of 
apportionment,  and  appointment  for  tempo- 
rary employment  without  regard  to  appor- 
tionment.    (1909)  27  Op.  Atty.-Gen.  54«. 

Exemptions.  —  Section  1754,  Rev.  Stat,  I 
Fed.  Stat.  Annot.  828,  and  section  7  of  Uw 
Civil  Service  Act  of  Jan.  16,  1883,  22  SUtL. 
403,  1  Fed.  Stat.  AnnCt.  814,  do  not  exempt 
honorably  di^^charged  soldiers  and  sailors 
from  examination  into  the  civil  service,  nor 
do  they  interfere  with  the  rule  of  apporticm- 
ment  established  by  section  2  of  the  latter 
Act  and  re-enacted  in  section  7  of  the  Censoi 
SerAnce  Act  of  1909.  (1909)  27  Op.  Atty.- 
Gen.  546. 
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VdL  I^  Pi  7^3^  sec.  1^ 

Error  in  date  of  Act.  — The  cimreet  date 
of  this  Act  is  April  20,  1002,  instead  of  April 
22,  1002. 

Only  treaties  with  China  referred  to. — 
Only  such  obligations  as  arose  out  of  the 
tteAtit^  with  Chirfa  were  referred  to  by  th^ 
langtmge  used  in. the  Act  6f  ApHl  29,  1902. 
(1904)  25  Op,  Att:f.-Gen.  187. 

Affected  only  By  eziatinK  treAtiHl.— Thid 
Act  must  be  construed  with  referenda  tb 
treaty  obligations  existing  between  the 
United  States  and  China  at  the  time  it  was 
passed,  and  with  reference  to  treaty  obliga- 
tions which  may  exist  at  a  future  time.  So 
construed,  only  such,  laws  as  were  in  conflict 
with  treaty  obligations  at  the  time  of  its 

Vel.  i,  p.  756,  se6t  2. 

Constrnction  of  section.  —  This  section  does 
not  repeal  by  implication  the  provisions  of 
the  various  previous  Acts  in  relation  to  the 
exclusion  of  Chinese,  vestii:^  in  the  collector 
of  customs  and  his  deputies  the  powder  to  en- 
force the  provisions  of  those  laws,  but  is  to 
be  regarded  as  additional  legislation  on  the 
subject  and  in  harmony  therewith.  Th^ 
agents  to  be  appointed  by  the  Secretary  of 
the  Treasury  are  not  to  supersede  the  col- 
lectors in  the  performance,  of  their  duties 
regarding  the  admission  of  Chinese,  but  con- 

Vdf.  I,  p.  7S7,  art.  IK 

Exception  applies  to  condition  on  retnriiinig. 
-—The  eic^t)tioh  in  this  article  of  the  treaty 
that  it  "  shall  not  apply  to  the  return  to  the 
Ufaited  States  of  any  registered  Chinese 
laborer  who  has  a  lawful  wife,  child,  of 
pAreiit  in  the  United  States,  or  property 
therein  of  the  value  of  one  thousand  dollars, 
or  debts  of  like  amount  due  hxjn  And  pendinf^ 
settlement,"  has  reference  to  the  condition  of 
the  laborer  at  the  time  of  his  return,  and  it 
is  competent  for  the  appropriate  department 
of  the  goverhmcht  to  adopt  a  reflation  re- 
quiring an  inouiry  into  the  matter  by  thlf 
immigration  officers  oh  the  laborer's  retuiit, 
notwithsti^nding  his  possession  of  a  collect- 
or's certificate,  obtained  when  he  left  the 
country,  as  provided  for  by  thie  treaij'.  In  re 
Oiig  Lung,  (1903)  125  f'ed.  ^14. 

Applicable  only  to  Chinese  UborjBri.  —  A 
Cflinese  person  possessing  a  ''certificate  of 
residence  "  as  a  persoh  othfer  than  n.  laborer, 
i^^ed  i6  him  under  the  provisions  of  the  Act 
of  May  6,  1892,  27  fetat.  L.  26,  1  I^ed.  Stat. 
Annoi.  764,  is  hot  entitled  thereby  to  the 
"  retul'n  certiftcate  **  provided  for  in  article 


passage    were    not    re-enacted   6t   extended. 
(1904)  25  Op.  Atty.-Gen.  137. 

Effect  of  this  section.— Act  of  May  6,  1902, 
[probably  Act  of  April  29,  1902],  extireMl;^ 
continuing  in  force  all  laws  prohibiting  and 
regnlatin)^  the  coming  into  the  cbuntry  of 
Chinese  persons,  did  not  create  a  new  li(w 
nor  repeal  any  of  the  laws  then  in  existence^ 
but  continued  in  force,  without  interruptioRv 
the  Chinese  Exclusion  Act  of  May  6,  1882,  22 
Stat.  L.  58,  ch.  126,  as  amended  by  Act  July 
6,  1884,  23  Stat.  L.  117,  ch.  220,  1  Fed.  Stat. 
Annot.  774,  and  Extended  fdf  ten  years  by 
Act  of  May  5,  1892,  27  Stat.  L.  26,  ch.  60,  1 
Fed.  Stat.  Annot.  762.  Sims  r.  U.  S.,  (1903) 
121  Fed.  515,  58  C.  G.  A.  92. 


stitute  an  additional  force  to  act  in  co-opera- 
tion with  them  in  securing  an  effective  en- 
forcement of  the  law.  (1903)  24  Op.  Atty.- 
Gen.  561. 

Departmental  rules.  —  Rules  of  the  Depart- 
ment of  Commerce  and  Labor  respecting  the 
exclusion  of  Chinese  persons  have  the  force 
and  effect  of  law  when  not  inconsistent  with 
it  or  with  the  Constitution  or  the  treaty  with 
China.  Eit  p.  Chow  Chok,  (1908)  161  Fed. 
627,  dfirmed  (C.  G  A.  1908)  163  Fed.  1021. 


n.  of  the  treaty  with  China  of  Dec.  8,  1894, 
28  Stat.  L.  1210.  as  that  article  applies  only 
ttf  registered  Chinese  laborers.  (1902)  24 
Op,  Atty.-Gen.  132. 

Dfebts  Spending  settlement." -- An  open 
bblrfk  account  of  over  $1,000  of  a  registered 
Chinese  laborer  seeking  to  return  to  this 
country,  with  a  Chinese  debtor,  the  existence 
of  which  account  has  been  established,  is  one 
"pendihgt  settlement"  under  article  II. 
(1903)  24  Op.  Atty.-Qeh.  037.  See  also  under 
vol.  1   p.  770  sec.  6. 

Treasury  difitfltation  rigtilktions.  —  Circu- 
lai^  No.  52,  Bureau  of  Immigration,  Treasury 
Department,  issued  May  lO,  1902,  providing 
that  diily  re^stered  Chinese  laborers  seeking 
^dmissioil  to  the  United  States  after  tempo- 
rary absence  lindef  article  II.  of  the  treaty 
of  1894  between  the  United  States  and  China 
must.pi'ov^  that  some  one  of  the  conditions 
mentioned  ill  that  article  exists  at  the  timd 
of  application  for  readmissibn,  is  warrahied 
botH  Djr  ttib  treaty  with  China  and  hf  the 
existing  lat^s  of  the  United  States.  (1902) 
24  Op.  Atty.-Gen.  91, 
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Vol.  Xy  p.  700,  Mt.  S. 


Vol.  K  p.  759,  8ec«  1. 

'^  District"  —  Under  Act  Cong.  May  28, 
1896,  ch.  252,  sees.  7,  9,  29  6Ut.  L.  180,  181, 
the  territory  of  Arizona,  though  divided  for 
the  administration  of  law  and  for  the  holding 
of  District  Courts  with  powers  of  the  District 
and  Circuit  Courts  of  the  United  States  into 
five  judicial  districts,  with  boundaries  as  es- 
tablished by  the  justices,  is  one  **  district " 
within  Act  Cong.  March  3,  1901,  ch.  845,  31 
Stat.  L.  1093,  authorizing  the  district  attor- 
ney of  the  district  in  which  any  Chinese  per- 


son may  be  arretted  for  being  found  unlaw- 
fully within  the  United  States  to  designate 
th^  commissioner  within  8u<^  district  ^fore 
whom  such  person  shall  be  taken  for  heariBg, 
and  the  district  attorney  of  the  territory  may 
designate  u  commissioner  within  the  firet 
judicial  district  of  the  territory  as  the  com- 
missioner before  whom  a  Chinese  person  ar- 
rested tn  the  second  judicial  district  shaD  be 
taken  for  hearing.  Lee  Kim  Fong  r.  U.  81, 
(Ariz.  1910)  108  Pac.  287. 


Vol.  I,  p.  759,  860.  3. 

Complaint  by  officer  of  another  diatrict. — 
The  official  titles  used  in  this  section  in  de- 
scribing the  persons  entitled  to  make  the 
complaint  were  made  dtsrriptio  personcBf  and 
hence,  where  a   complaint  was  made   by  a 


Chinese  inB|^ector,  it  was  immaterial  that  it 
was  filed  with  a  United  States  commissioner 
outside  the  inspector's  offidal  district.  Toy 
Tong  V.  U.  S.,  (1906)  148  Fed.  348,  76  C.  C. 
A.  621. 


Vol.  I,  p.  760,  sec.  2.     ["  Laborer "  defiriedJ^ 


Laborers.  —  This  section  does  not  restrict 
the  meaning  of  the  word  "laborers,"  as  used 
in  the  prior  Acts,  so  as  to  enlarge  the  privi- 
leged classes.  U.  S.  v.  Yee  Gee  You,  (1907) 
162  Fed.  167,  81  C.  C.  A.  409. 

A  Chinese  person  owning  a  $600  interest  in 


a  general  merchandise  store,  but  operatiBg 
a  fruit  farm  as  a  tenant  and  selling  the  friiit 
grown  thereof  by  his  own  labor,  was  held  to 
be  a  "laborer,"  and  not  entitled  to  enter  or 
remain  in  the  United  States.  Lew  <iuea  Wo 
V.  U.  S.,  (C.  C.  A.  1911)  184  Fed.  685. 


["  Merchant "  defined.'] 

Minor  son  of  Chinese  merchant.  —  The 
minor  son  of  a  CThinese  merchant  lawfully 
domiciled  in  the  United  States,  who  immi- 
grated and  entered  the  United  States  while 
a  minor  without  trick,  deception,  or  fraud, 
under  a  certificate  issued  by  the  registrar- 
general  at  Hongkong  and  vis^d  by  the  acting 
United  States  consul-general  at  the  same 
place,  and  who  during  the  remainder  of  his 
minority  labored  and  studied  in  the  United 
States,  was  held  to  be  entitled  to  remain 
after  attaining  his  majority,  though  he  had 
since  worked  as  a  laborer.  U.  S.  v.  Foo  Duck, 
(C.  C.  A.  1909)  172  Fed.  866,  affirming  (1908) 
103  Fed.  440. 

But  in  U.  S.  r.  .Too  Dick,  (1905)  134  Fed. 
088,  it  was  held  that  a  Chinese  minor  law- 
fully entering  the  United  States  as  the  son 
of  a  Chinese  merchant  domiciled  in  this  coun- 
try lost  such  status  on  the  return  of  his 
father  to  China  to  remain  permanently,  leav- 
ing the  son,  who  was  still  a  minor,  in  this 
country,  and  that  his  status  thereafter  was 
determined  by  his  own  occupation. 

Adopted  children  of  merchant.  —  A  Chinese 
merchant  domiciled  in  the  United  States  has 
the  right  to  bring  into  this  country  with  his 
wife  minor  children  legally  adopted  by  him 
in  China,  where  it  is  shown  that  the  adoption 
was  hotM  fide,  and  that  the  children  have 
lived  as  members  of  his  family  and  have  been 
supported  by  him  for  several  years.  Ex  p. 
Fong  Yim,  (1905)   134  Fed.  938. 

Chinese  who  may  and  may  not  enter. — 
To  the  name  effect  as  the  original  note.  U. 
S.  t?.  Crouch,  (1911)   185  Fed.  907. 


Chinese  merchant  —  Where  a  Chinese  per 
son  arrested  as  unlawfully  within  the  Umtcd 
States  at  the  time  of  his  arrest  was  working 
as  9.  servant  in  a  boarding  house,  and  since 
coming  to  the  United  States  had  worked  as 
a  cook  and  deliveryman  in  a  store  in  wfaidi 
he  had  no  interest,  it  was  held  that  he  was 
not  a  "  merchant "  and,  not  having  procured 
a  certificate  of  residence  as  required  by  sec- 
tion 6,  a  deportation  order  issued  against  him 
was  not  error.  Mar  Sing  r.  U.  S.,  (C.  C.  A 
1906)  137  Fed.  876. 

Partnership. -- The  names  of  any  of  the 
partners  need  not  appear  in  the  company 
name  under  which  a  Chinese  grocery  is  actu- 
ally conducted  at  a  fixed  place  of  business  in 
order  to  constitute  them  "  merchants  "  within 
the  meaning  of  this  section.  Tom  Hong  r. 
U.  S..  (1904)  193  U.  S.  517,  24  S.  Ct.  517,  48 
U.  S.  (L.  ed.)  772. 

Bvidence.  —  In  proceedings  for  the  deporta- 
tion of  a  CHiinese  person  the  evidence  was 
held  to  be  insufficient  to  establish  that  he 
was  a  Chinese  merchant  when  he  came  to  the 
United  States,  and  that  he  engaged  in  that 
line  of  business  for  some  time  thereafter. 
U.  S.  V,  Ngum  Lun  May,  (1907)  153  Fed.  209. 

Salesman.  —  Under  the  treaty  of  Nov.  17, 
1880,  22  SUt.  L.  826,  7  Fed.  SUt.  Annot  480, 
and  the  treaty  of  March  26,  1894,  28  Stat  L. 
1210,  7  Fed.  Stat.  Annot.  484,  providing  thit 
Chinese  persons  entitled  to  come  into  tbe 
United  States  when  provided  with  the  cer- 
tificate prescribed  by  Act  Gong.  July  5, 1884, 
ch.  220,  23  Stat.  L.  *116,  are  Chinese  subjects, 
being  officials,  teachers,  students,  merdiaBts» 
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or  travelers  for  curiositv  or  pleasure,  and  un- 
der this  section,  defining  the  term  "mer- 
chant/' as  used  in  the  Exclusion  Acts,  a  per- 
son described  in  his  certificate  as  a  *'  sales- 
man" is  not  a  merchant  who  is  entitled  to 
remain  in  the  United  States.  U.  S.  v.  Gin 
Hinff,  (1904)  8  Ariz.  416,  76  Pac.  639. 

waiver.  —  Where  a  Chinese  person  was  en- 
titled to  re-enter  the  country  by  virtue  of 
his  being  a  merchant  at  L.,  the  fact  that,  on 

[Deportation,  how  executed.'] 

Bail  pending  appeal.  —  The  provision  in  this 
section  that  an  order  of  deportation  of  a 
Chinese  person  shall  be  executed  by  the 
United  States  marshal  with  all  convenient 
dispatch,  and  pending  the  execution  of  such 
order  such  persons  shall  not  be  admitted  to 
bail,  does  not  prevent  the  district  judge  from 
granting  bail  in  his  discretion,  pending  ap- 
peal to  him  from  an  order  of  deportation  of 
a  commissioner;  the  commissioner's  order  not 
being  necessarily  final,  though  such  discre- 
tion should  be  sparingly  exercised,  in  view  of 
the  object  of  the  Chinese  Exclusion  Law, 
which  was  to  prevent  competition  of  Chinese 
labor  with  American  labor.  In  re  Ah  Tai, 
(1903)  125  Fed.  796;  Chin  Wah  v.  Colwell, 
(C.  C.  A.  1911)  187  Fed.  693,  affirming  (1910) 
182  Fed.  266;  U.  S.  v.  Wong  Lee  Foo,  (Ariz. 
1910)  108  Pac.  488,  followed  in  Jung  Qoon  Jow 
i\  U.  S.,  (Ariz.  1910)   108  Pac  490. 

Vol.  I,  p.  762,  sec.  1. 

Effect  of  Act  of  April  29,  190a.  —  No  repeal 
of  the  provisions  of  this  Act  was  effected  by 
the  Act  of  April  29,  1902,  32  Stat.  L.  176,  ch. 
641,  sec.  1,  1  Fed.  Stat.  Annot.  756,  continu- 
ing all  laws  then  in  force  so  far  as  not  in- 
consistent with  treaty  obligations,  on  the 
theory  that  the  former  section  was  incon- 
sistent with  the  treaty  with  China  of  Dec.  4, 
1804,  art.  4,  1  Fed.  Stat.  Annot  767,  giving 
the  dUiinese  the  rights  of  citizens  of  the  most 
favored  nation,  since  the  treaty  itself  in  art. 
6,  1  Fed.  Stat.  Annot.  767,  expressly  refers  to 
the  Act  of  1892,  as  amended  by  the  Act  of 
Nov.  3,  1893,  1  Fed.  Stat.  Annot.  760,  and 
states  that  the  Chinese  government  will  not 

Vol.  I,  p.  763,  sec.  2. 

Nature  of  proceeding.  —  A  proceeding  to  ex- 
pel or  exclude  aliens  under  the  federal  law  is 
civil,  and  not  criminal,  in  its  nature.  U.  S. 
r.  Lee  Huen,  (1902)  118  Fed.  442;  U.  S.  r. 
Moy  You,  (1903)   126  Fed.  226. 

Complaint. — No  formal  complaint  or  plead- 
ings are  required  in  the  proceedings  under 
this  Act  for  the  determination  of  the  right 
of  Chinese  laborers  to  remain  in  the  United 
States.  Ah  How  t?.  U.  S.,  (1904)  193  U.  S. 
66,  24  S.  Ct  367,  48  U.  S.  (L.  ed.)  619;  In  re 
Jem  Yuen,  (1910)   188  Fed.  361. 

Where  the  complaint  in  deportation  pro- 
ceedings against  a  (Ifhinese  person  duly  al- 
leged that  he  was  a  CThinese  manual  laborer 
wUhin  the  United  States  without  a  certificate 
of  residence,  it  was  not  material  to  the  right 


his  attempting  to  enter  a  second  time  after 
being  deported,  he  put  forward  the  unfounded 
claim  that  he  was  entitled  to  enter  as  a  mer- 
chant at  B.,  did  not  constitute  a  waiver  of 
his  rights  based  on  the  facts  that  he  had  been 
a  merchant  at  L.  Ex  p.  Ow  Guen,  (1906)  148 
Fed.  926. 

Merchant  afterwarda  becoming  laborer. — 
See  under  this  title,  vol.  1,  p.  774,  sec  1. 


Deportation,  how  ezecated.  —  Under  com- 
merce and  labor  rule  9,  providing  that  every 
Chinese  person  refused  admission  to  the 
United  States,  being  actually  or  construc- 
tively on  the  vessel  or  other  conveyance  by 
which  he  was  brought  to  a  port  of  entry, 
must  be  returned  to  the  country  from  which 
he  came,  at  the  expense  of  the  transportation 
agency  owning  such  vessel  or  conveyance,  it 
was  held  that  where  the  petitioning  Chinese 
persons  were  apprehended  in  an  attempt  un- 
lawfully to  enter  the  country  over  the  Cana- 
dian boundary,  and  were  ordered  to  be  dealt 
with  according  to  law,  an  inspector  had  no 
right  to  take  them  to  Hoboken,  to  deport 
them  direct  to  China,  but  should  have  re- 
turned them  to  Canada.  Lui  Lum  v.  U.  S., 
(1909)  166  Fed.  106,  92  C.  C.  A.  90. 


object  to  the  enforcement  of  those  Acts.  Ali 
How  r.  U.  S.,  (1904)  193  U.  S.  68,  24  S.  Ct 
367,  48  U.  S.  (L.  ed.)  619. 

Review  on  appeaL  — A  person  of  Chinese 
descent,  arrested  for  being  unlawfully  in  the 
United  States,  has  the  burden  of  proof  to  es- 
tablish his  claim  that  he  was  bom  in  this 
country;  and  a  finding  against  such  claim  by 
the  commissioner,  affirmed  by  the  District 
Court  on  additional  testimony,  will  not  be 
set  aside  by  an  appellate  court,  unless  clearly 
against  the  weight  of  evidence.  Yee  King  v. 
U.  S.,  (1910)  179  Fed.  368,  102  C.  G  A.  646; 
Kum  Sue  v.  U.  S.,  (1910)  179  Fed.  370,  102 
C.  C.  A.  648. 


of  the  government  to  deport  him  that  he  came 
into  the  United  States  at  a  time  when  it  was 
impossible  to  obtain  a  certificate  of  residence. 
Lew  Quen  Wo  t?.  U.  8.,  (C.  C.  A.  1911)  184 
Fed.  686. 

Deportation  of  slave  girl.  — The  fact  that 
the  deportation  of  a  Chinese  slave  girl  il- 
legally brought  into  this  country  for  purposes 
of  prostitution  by  her  master,  from  whom  she 
subsequently  escaped,  would  result  in  re- 
manding her  to  slavery  and  degradation,  af- 
fords no  ground  upon  which  the  courts  can 
refuse  to  enforce  the  statute.  U.  S.  v.  Ah 
Sou,  (C.  C.  A.  1905)  138  Fed.  776,  reversing 
(1904)   132  Fed.  878. 

Laundry  proprietor.  —  In  U.  S.  f?.  Kol  Lee, 
(1904)  132  Fed.  136,  it  appeared  that  the  de- 
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fendant  wfis  a  Cliinesc  iHsrson  of  reputable 
charf^cter,  who  had  resided  in  this  country 
for  ninetceq  years,  and  was  the  proprietor  of 
two  )i^undrie8,  which  he  conducted.  If  he 
l^bo|re4  himself,  it  was  only  tneidenti|11y. 
lie  iesti^etl  that  he  entered  the  oountry  on 
proper  papers,  which  he  had  lost,  and  that 
he  ^ppli^d  to  |i  lawyer  tQ  pbtain  a  duplicate 
certificate,  aqd  did  phta|n  |i  pAper  which  l)e 
supposed  to  be  one,  and  which  he  produced, 
but  it  was  in  fact  worthless.  It  was  held 
that  the  evidence  was  not  sufficient  to  show 
that  he  was  a  laborer,  and  that  his  evident 
good  faith,  and  the  fact  that  he  had  remained 
in  the  country  so  long  without  being  mo- 
lested, raised  a  presumption  that  he  was  en- 
titled to  remain. 

^'UnUwfuUy  in  the  United  8Ute8.'*-~A 
Chinese  alien  and  subject  of  the  Chinese  em- 
pire, not  of  the  exempt  classes,  who  know- 
ingly crosses  the  Canadian  border  into  the 
United  States,  but  not  at  or  near  any  es- 
tablished port  of  entry,  with  the  purpose  of 
entering  and  remaining  in  the  United  States, 
who  is  apprehended  after  he  has  crossed  tlje 
boundary,  and  taken  before  a  commissioner 
of  immigration  at  the  nearest  port  of  entry 
and  given  a  hearing  as  an  applicant  for  entry, 
and  after  such  hearing  is  refused  admission 
and  ordered  returned  to  Canada,  but  who  can- 
not be  returned  because  of  the  demand  of  the 
Canadian  authorities  for  a  head  tax,  whieh 
'he  refuses  to  pay,  is  found  and  is  unlaw- 
fully in  the  United  States,  and  subject  to 
arrest  and  deportation  under  the  Chinese 
Exclusion  Laws.  U.  S.  t?.  Yuen  Pak  Sune, 
(1910)   183  Fed.  260. 

CondfisiveiieM  of  flo4W8»  P^  imnpsriitian 

•Qoarg.  —  The  decision  of  tl^e  proper  custom 
or  immigration  ofQcer  adverse  to  the  claim 
of  a  person  of  the  Chinese  race  to  nativity  in 
the  Unite4  States,  and  defying  him  entry,  js 
conclusive  in  subaequeqt  proceedings  for  his 
deportation  for  being  unlawfully,  in  this 
country.  U.  8.  t?,  Lue  Yee,  (1903)  124  Fed. 
303.  See  also  Leung  Jun  t?.  U.  S.,  (1909)  171 
Fed.  413,  96  C.  C.  A-  369,  reversing  (1908)  IQO 
Fed.  251;  In  re  Jem  Yuen,  (191Q)  188  Fed. 
350. 
Where  ai)  ip^nigration  ^ipmiqsioner's  de- 

Vol.  I,  p.  763,  sec.  3. 

Validity  of  section.  —  This  section,  in  so 
far  as  it  places  on  a  Chinese  person  without 
a  certificate  the  burden  of  proof  of  his  right 
to  remain  in  the  United  States,  is  vaTld. 
Low  Foon  Yin  ».  U.  S.  Immigration  Com'r, 
(C.  C.  A.  1906)   145  Fed,  791. 

Evidence.  —  Immigration  officers  in  depor- 
tation proceedings  9^  i\ot  bound  by  the  rules 
of  crimii^al  procedure  or  by  the  rules  of  evi- 
dence applied  iu  court,  nor  is  it  enough  for 
review  of  their  ilecision  on  habeas  corpus  that 
there  was  no  sworn  testimony  taken  of  no 
record  of  the  testimony  or  of  the  decision. 
In  re  Jem  Yuen,  (1910)  188  Fed.  350. 

Of  citizenship,  —  Where,  in  a  proceeding 
for  the  exclusiou  of  certain  Chinese  aliens,  the 
only  evidence  of  citizenship  offered  was  cer- 
tain unsatisfactory  testimony  of  one  witness 
that  he  was  an  uncle  of  defendants,  and  that 


termination  rejecting  the  evidence  of  citizen- 
ship in  a  proceeding  for  the  deportation  of  a 
Chinese  alien,  on  the  ground  that  h>e  did  iHit 
believe  the  testimony  thut  the  defendant  was 
only  twenty-niue  vears  pf  age,  wa4  affirmad 
by  the  district  judge,  and  there  was  nqtMiig 
in  the  record  to  show  that  the  commissiofier^ 
conclusion  as  to  defendant'a  age  wa#  Miiror- 
rect,  it  was  hpld  that  th^  ru^ng  was  correct. 
Ark  Foo  r.  U,  S.,  (1904)  128  Fed,  697,  63  C 
C.  A.  249. 

Bail  pending  appeaL  — After  a  final  order 
of  deportation  has  been  entered  by  a  District 
Court  or  judge  against  a  Cliinese  person,  he 
is  not  efititled  to  be  admitted  to  bail  pending 
an  appeal  as  a  matter  of  right,  but  adraissiott 
to  ball  rests  in  the  discretion  of  the  court, 
which  should  be  carefully  exercised  with  re- 
gard to  the  special  eireumstances  of  the  ease. 
Where  it  does  not  appear  that  defendant  had 
any  Justification  for  entering  the  eountrjr, 
but  that  he  entered  and  remained  in  plain 
violation  and  defiance  of  the  law,  bail  will 
net  be  allowed.  U.  8.  r.  Fah  Cliung,  (1901) 
138  Fed.  109. 

Effect  of  marriaga  to  Cltiaese  laborer.— 
Where  a  Chinese  slave  girl  was  brought  to 
the  United  States,  and  her  entry  secured  by 
fraud  in  violation  of  the  exclusion  laws,  her 
subsequent  marriage  in  this  country  to  a 
Chinese  inhabitant  registered  as  a  Chine?% 
laborer,  and  not  entitled  to  have  a  wife  in 
this  country,  is  not  a  defense  to  proceedings 
for  her  deportation;  and  especially  where  the 
marriage  was  at  her  solicitation,  for  her  pro- 
tection, and  was  not  followed  b^'  cohabita- 
tion, nor  apparently  regarded  by  the  parties 
as  more  than  a  formality.  U.  S.  r.  Ah  Son, 
(C\  C.  A,  1905)  138  Fed.  775,  reversing  (1904) 
132  Fed.  878. 

In  Wong  Heung  r.  Jllliott,  (1910)  179  Fed. 
}10,  10S{  C.  C.  A.  40fi|,  the  evidence  was  con- 
sidered and  held  to  sustaii}  a  finding  that  the 
marriage  of  a  Chinese  woman,  after  a  judg- 
ment of  deportation  against  her,  and  while 
at  large  on  bail  pen4ing  au  appeal,  to  a 
native-born  citizen  of  the  United  States,  was 
not  in  goo4  ffiith,  but  a  mere  sham,  pretense, 
and  form,  for  the  purpose  of  evading  the 
judgment  o|  deportation. 


they  were  both  born  ip  San  Fri|pcisco,  and 
defendants  refused  to  be  sworn  in  their  own 
behalf,  it  was  held  that  ^,  finding  against  the 
alien's  right  to  reniain  was  not  erroneous. 
I',  g.  r.  Mqy  You,  (1903)   126  Fed.  226. 

A  person  of  CliiHese  descent,  claiming  to 
have  been  born  in  the  United  States  and 
never  to  have  been  out  of  this  country,  where 
he  and  other  unim peached  witne^es  testify 
to  such  fact  without  contradiction,  and  his 
good  character  and  truthfulness  are  testified 
to  by  white  persons  of  standing  who  have 
(cqown  him  for  years,  canuQt  be  ordered  de- 
ported solely  on  te^tiniony  pending  to  show 
that  he  made  false  statements  to  an  iH' 
spector,  which  is  denied.  U.  S.  v.  Jhu  Why> 
(1910)   175  Fed.  630. 

In  Pang  Sho  Yin  v,  U.  S.,  (1007)  154  Fed. 
060,  83  C.  C.  A.  484^  the  evidence  was  oopaid- 
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ere4  i^pd  held  to  be  suflScient  to  entitle  a 
Chinese  person,  arrested  for  being  unlawfully 
within  the  United  States,  to  his  discharge  on 
the  ground  that  he  was  by  birth  a  citizen  of 
tlvB  ^nite4  States ;  there  beipg  direct  testi- 
mony of  apparently  credible  witnesses  to  such 
f^pt,  and  no  evidence  \f)  the  contrary,  except 
fi  st^ten^ent  made  by  defendant  to  the  in- 
spectors who  arrested  him,  >Fhich,  although 
somewhat  inconsistent  with  such  claim>  was 
no^  Irreconcilable  therewith. 

Jn  Chew  Hing  v.  U.  S.,  (1904)  1?3  Fed.  227, 
66  C.  C.  A.  281,  the  judgment  of  a  District 
Court  affirming  an  or4er  of  a  commissioner 
for  the  deportation  of  a  Chinese  person 
against  his  claim  that  he  was  borp  in  tl^e 
United  States,  whjch  was  supported  by  the 
testimony  of  himself  and  two  other  Chinese 
witnesses,  biit  was  contradicted  by  a  prior 
admission  of  defendant,  was  held  reversible 
for  error. 

In  proceedings  for  the  deportation  of  a 
C*hinese  person  charged  with  being  unlaw- 
fully in  this  country,  whicli  were  resisted  on 
the  ground  that  defendant  was  a  native-born 
citizen  of  the  United  States,  where  his  testi- 
mony was  consistent  and  exi>licit,  giving  his 
place  of  birth,  residence  at  different  times, 
place  of  attending  school,  and  the  occupation 
and  places  of  business  qf  his  father  and 
uncle,  and  was  corroborated  by  the  testimony 
of  his  uncle  apd  cousin,  apd  wholly  uncontra- 
dicted, it  Ayas  held  that  his  deportation  was 
not  warranted  by  a  finding  that  he  had  not 
established  his  right  to  remfiin  in  the  Unitoil 
States  "by  affirmative  proof  to  the  satisfac- 
tion of  the  pommissioner."  Moy  Suey  t\  U. 
S.,  (1906)  147  Fed-  697,  78  C.  C.  A.  86. 

0/  natimality,  —  An  affidavit  made  by  a 
United  States  Chinpse  inspector  charging  de- 
fendant with  being  a  Chinese  laborer  unlaw- 
fully within  thtf  United  States  without  a  cer- 
tificate of  registration,  on  which  a  warrant 
was  issued  for  defendant's  arrest,  was  not  evi- 
dence at  the  hearing  to  prove  that  defendant 
was  a  Cliinese  person.  U.  S.  v.  Louie  Lee, 
(1911)  184  Fed.  651. 

In  proceedings  for  the  deportation  of  an 
alleged  Chinese  person,  the  fact  that  he  was 
a  native  of  China,  coupled  with  his  personal 
fippearance,  indicating  by  his  dress,  physi- 
ognomy, and  queue  that  he  was  a  Chinaipan, 
was  held  to  be  sufficient  to  justify  a  finding 
to  that  effect  in  the  absence  of  evidence  to 
the  contrary.  Low  Foon  Yin  r.  L^.  S.  Immi- 
gration Com'r,  (C.  C.  A.  1906)  145  Fed.  791. 

Sufficiency. — 'In  the  following  cases  it  was 
held  that  the  evidence  did  not  show  that  the 
defendant  was  entitled  to  remain  in  the 
United  States.  U.  S.  r.  Sing  I^e,  (1903)  ,125 
Fed.  627;  Ark  Foo  r.  U.  S.,  (1904)  128  Fed. 
697,  63  C.  C.  A.  249;  U.  S.  r.  Wong  Du  Bow, 
(1004)  133  Fed.  326;  Lee  Joe  Yen  r.  U.  S., 
(1906)  148  Fed.  682,  78  C.  C.  A.  427.  affirming 

(1906)  136  Fed.  701;  U.  S.  i\  Lam  Jung  Sing, 

(1907)  151  Fed.  715;  Ho  Ngen  Juner  r.  U.  S., 

(1907)  153  Fed.  232;  Ex  p.  Lung  Wing  Wun, 

(1908)  161  Fed.  211;  Eng  Choy  v.  U.  S.,  (C. 
C.  A.  1910)  175  Fed.  566;  U.  S.  v.  Chu  King 
|!'oon,  (1910)  179  Fed.  996;  U.  S.  v.  Too  Toy, 
(1911)  185  Fed.  838. 


In  the  following  cases  the  evidence  was  held 
to  show  that  the  defendant  had  a  right  to  re- 
main in  the  United  States.  U.  S.  v.  Chu 
Hung,  (1910)  179  Fed.  564;  U.  S.  v,  Wong 
Ock  Hong,  (1910)  179  Fed.  1004;  U.  S.  t?.  Chin 
Len,  (1911)  187  Fed.  644. 

Certificate  of  identification,  —  On  a  trial 
of  a  Chinaman  charged  with  being  unlaw- 
fully in  the  United  States,  it  was  held  to  be 
proper  to  allow  in  evidence  a  certificate 
granted  him  on  his  return  from  China,  where 
^e  had  been  temporarily,  which  stated  that 
Jt  w^s  issued  under  section  6,  4ct  of  July  6, 
1884,  ch.  220,  23  Stat.  L.  116,  1  Fed.  Stat. 
Annot.  778,  though  it  did  not  state  that  he 
^as  entitled  by  the  above  Ac^  to  conie  into 
the  United  States;  he  being  a  former  resident 
mprchant  therein.  U.  S.  v.  Quong  Chee,  (Ariz. 
1907)  89  Pac.  526. 

Other  evidence  than  certificate.  —  Where 
the  right  of  a  Chinese  person  to  remf^in  in 
the  country  is  challenged  after  he  has  been 
lapded  as  a  merchant  by  the  customs  papers 
on  his  return  from  a  visit  to  China,  a^d  he 
produces  a  certificate,  which  states  that  it 
was  issued  under  se<rtion  6,  Act  qf  July  ^, 
1884,  ch.  220,  23  Stat.  L.  116,  I  Fed.  Sta^. 
Annot.  778,  entitling  defendant,  a  Chinese 
person  other  than  a  laborer,  to  come  into  the 
United  States,  which  certificate  is  not  con- 
troverted by  the  government,  such  cprtificate 
is  not  by  law  the  only  evidence  a4missible, 
and  he  may  show  by  two  white  witnesses 
that  he  has  been  a  merchant  in  the  United 
States.  U.  S.  i?.  Quong  Chee,  (4riz.  1907) 
89  Pac.  52p, 

Defendant  remaining  mute.  —  On  proof 
thf^t  a  dofendant,  arrested  for  deportation  as 
a  CJhinese  laborer  unlawfully  in  the  United 
States,  |s  a  Chipese  person  and  a  laborer,  the 
bi|r()en  rests  on  him  to  shp^'  his  right  to  re- 
main in  the  United  States,  and  he  gains  no 
rights  by  standing  mute,  but,  on  the  contri^ry, 
such  conduct  justifies  his  being  held  strictly 
to  his  technical  rights.  U.  S.  t\  Chin  Ken, 
(1910)   183  fpd.  332. 

Long  continued  residence  here.  —  In  pro- 
ceedings for  the  deportation  of  a  (Dhinaman, 
it  was  held  ths^t  the  fact  tbat  hp  had  been  per- 
mitted to  live  in  the  United  States  for  nine- 
teen years  without  molestation  was  insuffi- 
cient to  raisp  a  presumption  that  his  arrival 
antedated  the  date  pn  which  the  Exclusion 
Act  went  into  effect,  he  never  having  regis- 
tered as  a  laborer  or  merchant  as  required  by 
law.  U.  S.  r.  Ah  Chupg,  (C  C.  A.  1904)  130 
Fed.  885. 

A  passport  ii«sued  to  a  Chinese  person  by 
the  secretary  of  state  is  not  evidence  of  the 
citizenship  of  such  person  in  the  United 
States.  Edsell  r.  D.  Charlie  Mark,  (C.  C.  A. 
1910)   179  Fed.  292. 

Presumptions.  —  In  Chinese  deportation 
proceedings  there  is  a  nat\iral  presumption 
that  (I  person  of  Mongolian  race  coming  to 
tl^e  United  States  from  ChixiSL  is  an  alien,  to 
overcome  which,  and  secure  recognition  of 
rights,  privileges,  and  immunities  pertt^ining 
to  United  States  citizenship,  convincing  evi- 
dence is  essential.  Ex  p.  Lung  Wing  W^P> 
(1908)  161  Fed.  211. 
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Borden  and  measure  of  proof.  —  The  pro- 
vision of  section  3,  which  places  the  burden 
on  a  Chinese  person  or  person  of  Chinese 
descent  arrested  thereunder  to  "establish  by 
affirmative  proof,  to  the  satisfaction  of  the 
justice,  judge,  or  commissioner,  his  lawful 
right  to  remain  in  the  United  States,"  re- 
quires him  to  produce  credible  evidence  suffi- 
cient to  satisfy  the  judgment  of  a  reasonable 
man,  considering  the  same  fairly  ami  impar- 
tially. A  commissioner  may  not,  arbitrarily, 
capriciously,  or  against  reasonable,  unim- 
peached,  and  credible  evidence,  which  is  un- 
contradicted in  its  material  points,  and  sus- 
ceptible of  but  one  fair  construction,  refuse 
to  be  satisfied;  but,  on  the  other  hand,  he  is 
not  bound  to  be  satisfied  by  the  testimony  of 
a  single  witness  as  to  facts  which,  if  the 
testimony  is  true,  must  necessarily  be  known 
to  other  obtainable  witnesses  who  are  not 
produced.  U.  S.  v.  Lee  Huen,  (1002)  118  Fed. 
442. 

This  section  applies  to,  and  imposes  the 
burden  of  proof  on,  a  defendant  who  is  of 
the  Chinese  race,  although  he  claims  to  be  a 
citizen  of  the  United  States  by  birth.  U.  S. 
c.  Sing  Lee,  (1903)  126  Fed.  627;  Lee  Yuen 
Sue  17.  U.  S.,  (1906)  146  Fed.  670,  77  C.  C.  A. 
96;  U.  S.  t\  Hoy  Way,  (1907)  166  Fed.  247; 
U.  S.  t?.  Too  Toy,  (1911)  185  Fed.  838,  refusing 
to  fojlow  Moy  Suey  r.  U.  S.,  (1906)  147  Fed. 
697,  78  C.  C.  A.  85.  Compare  Gee  Cue  Beng 
c.  U.  S.,  (C.  C.  A.  1911)  184  Fed.  383. 

In  a  proceeding  to  deport  a  Chinaman  as 
a  Chinese  laborer  unlawfully  in  the  United 
States,  he  has  the  burden  of  proving  that  he 
is  a  merchant,  privileged  to  remain  in  the 
United  States.  U.  S.  v,  Yee  Gee  You,  (1907) 
162  Fed.  157,  81  C.  G  A.  409. 

In  Lee  Yue  «?.  U.  S.,  (1904)  133  Fed.  46,  66 
C.  C.  A.  178,  and  Teoi  Yii  ».  U.  S.,  (1904)  133 
Fed.  1022,  66  C.  C.  A.  681,  the  judgment  of  a 
District  Court  affirming  an  order  of  a  com- 
missioner directing  the  deportation  of  a  Chi- 
nese person  was  held  to  be  sustained  by  the 
evidence,  under  the  rule  established  by  the 
Exclusion  Acts,  which  casts  upon  the  defend- 
ant in  such  cases  the  burden  of  proving  his 
right  to  remain  in  this  country. 

Examination  of  accused.  —  Where  the  evi- 
dence in  Chinese  deportation  proceedings  left 
the  question  as  to  defendant's  alleged  citizen- 
ship in  doubt,  it  was  held  to  be  proper  for 
the  judge  to  cause  defendant,  accompanied 
by  his  counsel,  to  be  brought  before  him,  and 
to  further  examine  defendant  concerning  the 
evidence.  Lee  Yuen  Sue  v.  U.  S.,  (1906)  146 
Fed.  670,  77  C.  C.  A.  96. 

The  written  statement  by  a  United  States 
commissioner  that  a  Chinaman  was  brought 
before  him  charged  ^  with  being  unlawfully 
within  the  United  States,  and  was  adjudged 
to  have  the  right  to  remain  in  the  United 
States  by  reason  of  -being  a  citizen  thereof, 
is  not  evidence  of  such  adjudication.  Ah 
How  V.  U.  S.,  (1904)  193  U.  S.  65,  24  S.  Ct. 
357,  48  U.  S.  (L.  ed.)  619. 

Credibility  of  Chinese  witnesses.  —  The  fact 
that  accused  was  in  the  United  States  and 
engaged  in  business  as  a  merchant  at  tlie 
time  of  the  passage  of  this  Act,  providing  for 
the  registration  of  Chinese  laborers,  may  be 


established  by  Chinese   witnesses.     U.  S.  r. 
Louie  Jucn,  (1904)  128  Fed.  522. 

But  the  commissioner  in  a  Chinese  depor- 
tation proceeding  need  not  necessarily  bdlere 
a  Chinese  witness,  when  he  sees  him  and  has 
opportunity  to  judge  of  his  credibility.  U. 
8.  V.  Chu  King  Foon,  (1910)  179  Fed.  995. 
See  also  Wong  Chun  t*.  U.  S.,  (1909)  170  Fed. 
182,  96  C.  C.  A.  198. 

The  mere  fact  that  a  witness  for  the  de- 
fendant in  a  proceeding  for  deportation  » 
himself  a  Chinese  person  does  not  render  bin 
an  interested  witness,  within  the  rule  which 
permits  interest  to  be  considered  as  a  dis- 
crediting circumstance.  U.  S.  r.  Lee  Hnen, 
(1902)   118  Fed.  442. 

Failure  of  defendant  to  testify.  —  Proceed- 
ings for  the  exclusion  or  deportation  of  Chi- 
nese aliens  under  the  Exclusion  Act  are  not 
criminal  in  character,  and  if  the  defendants 
therein  fail  to  give  testimony  in  their  own 
behalf  to  explain  doubtful  matters  peculiarly 
within  their  own  knowledge  or  to  contradict 
testimony  given  against  them,  such  fact  may 
be  considered,  where  the  testimony  is  con- 
tradictory. U.  S.  V,  Lee  Huen,  (i902)  118 
Fed.  442. 

Where  a  witness  to  the  citizenship  of  an 
alleged  Chinese  alien  was  not  impeached  or 
discredited,  but  was  clear  and  straightfor- 
ward, and  no  criticism  was  made  with  regard 
to  the  same  by  the  commissioner,  and  the 
alleged  alien  was  not  requested  to  be  sworn 
in  his  own  behalf,  it  was  held  that  his  faOnre 
to  ofi'er  himself  as  a  witness  was  not  a  suffi- 
cient reason  for  ordering  him  deported.  AiIe 
Foo  r.  U.  S.,  (1904)  128  Fed.  698,  63  C.  C  A. 
249. 

Where,  in  deportation  proceedings  under 
the  Chinese  Exclusion  Act,  a  commissioner 
found  that  defendants  had  produced  a  witness 
who  testified  that  defendants  were  bom  in 
the  state  of  California,  and  that  such  witness 
was  not  contradicted,  impeached,  or  discred- 
ited in  any  manner  whatsoever,  it  was  held 
to  be  error  for  the  court  to  order  their  depor- 
tation solely  on  the  ground  that  their  r^t 
to  remain  in  the  United  States  was  discred- 
ited by  their  refusal  to  take  the  stand  and 
testify  on  the  demand  of  the  United  States 
attorney.  U.  S.  t\  Leung  Shue,  (1903)  126 
Fed.  423. 

Identification.  —  Where,  in  deportation  pro- 
ceeumgs  against  a  Chinese  person,  he  pre- 
sented a  commissioner's  judgment  (Usmissing 
former  similar  proceedings  on  the  ground  that 
the  person  described  therein  was  a  citizen  of 
the  United  States,  claiming  that  such  deter- 
mination was  res  judicata^  the  burden  was 
on  him  to  establish  that  he  was  the  identical 
person  named  and  described  in  such  judg- 
ment.   Ex  p.  Long  Lock,  (1909)  173  Fed.  208. 

Certificate  of  commissioner.  —  Ex  p.  Lung 
Foot,  (1909)   174  Fed.  70. 

Review.  —  A  resident  of  the  United  States 
claiming  to  be  a  native-bom  citizen,  although 
of  the  CJhinese  race,  may  not  be  deported  or 
banished  until  the  right  of  the  government 
to  deport  or  banish  has  been  judicially  deter- 
mined in  accordance  with  the  usual  and  ordi- 
nary rules  of  evidence.  Moy  Suey  i?.  U.  S^ 
(1906)  147  Fed.  697,  78  C.  C.  A.  85. 


860 


J 


y»l.  I,  p.  76S,  MC.  t. 


CHINESE  EXCLUSION. 


Yd.  I,  p.  764,  tM.  6. 


Keview.  —  Orders  for  the  deportation  of 
Chinese  laborers,  made  on  the  sole  ground 
that  they  had  failed  to  show  that  they  were 
tiona  fide  merchants  within  the  meaning  of 
the  Chinese  Exclusion  Act  at  the  time  regis- 
tration was  required,  will  be  reversed  by  the 
federal  Supreme  Court,  where  that  court  is 
satisfied  from  an  examination  of  the  record 
that  the  testimony  did  establish  that  fact. 
Tom  Hong  r.  U.  S.,  (1904)  193  U.  S.  617,  24 
S.  Ct.  617,  48  U.  S.  (L.  ed.)  772. 

In  Ex  p.  Jong  Jim  Hong,  (1907)  167  Fed. 
447,  it  was  held  that  whether  a  Chinese  per- 
son, claiming  the  right  to  enter  the  United 
States  on  the  ground  that  he  is  a  citizen  by 
birth,  has  such  right,  is  a  question  of  fact, 
on  which  the  decision  of  the  immigration  offi- 
cer, affirmed  on  appeal  to  the  secretary  of 
commerce  and  labor,  if  fairly  made,  is  con- 
clusiTe,  anil  can  only  be  reviewed  by  a  court 


on  a  writ  of  habeas  corpus  for  abuse  of  dis- 
cretion. 

Under  this  section  the  judgment  of  a  Dis- 
trict Court  ordering  deportation  of  a  Chinese 
person  will  be  affirmed  on  appeal,  Unless  the 
case  clearly  shows  that  an  incorrect  conclu- 
sion has  been  reached.  Mar  Sing  v.  U.  S.,  (0. 
C.  A.  1906)  137  Fed.  876. 

Where  an  appeal  was  taken  to  the  secre- 
tary of  commerce  and  labor  from  a  deporta- 
tion order,  the  fact  that  a  "  memorandum  for 
the  acting  secretary,"  signed  by  the  com- 
missioner-general, was  added  to  the  record 
before  it  was  acted  on,  and  contained  remarks 
on  the  evidence  and  a  recommendation  that 
the  decision  be  affirmed,  was  held  to  be  imma* 
terial,  and  not  to  indicate  that  the  officer 
whose  duty  it  was  to  determine  the  appeal 
did  not  do  so  himself.  In  re  Jem  Yuen, 
(1910)  188  Fed.  360. 


Vol.  I,  p.  764,  sec.  5. 

BaiL  —  It  has  been  held  that  the  words 
"  in  the  first  instance,''  in  this  section,  do  not 
render  the  prohibition  against  bail  any  less 
applicable  after  the  court  has  made  its  deci- 
sion than  before,  and   hence  that  where  a 


Chinese  person  had  been  ordered  deported  and 
writ  of  habeas  corpus  dismissed,  the  alien 
was  not  entitled  to  bail  pending  appeal  In  re 
Jem  Yuen,  (1910)  188  Fed.  360. 


Vol.  I,  p.  764,  sec.  6. 

Constitutional  rights.  — The  constitutional 
and  statutory  provisions  guaranteeing  trial 
by  jury,  prohibiting  unlawful  seizure  and 
search,  cruel  and  inhuman  punishment,  and 
the  deprivation  of  life,  liberty,  or  property 
-without  due  process  of  law,  and  regulating 
the  admission  to  bail  in  criminal  cases,  have 
no  application  to  Chinese  exclusion  proceed- 
ings.   In  re  Chin  Wah,  (1910)  182  Fed.  266. 

Merchant  afterwards  becoming  laborer.— 
Where  at  the  time  of  the  passage  of  this  sec- 
tion providing  for  the  registration  of  Chinese 
laborers,  a  Chinese  person  thereafter  charged 
to  be  unlawfully  in  the  United  States  was  in 
the  United  States  and  engaged  in  business  as 
a  merchant,  and  was  therefore  not  entitled 
to  registration  as  a  laborer  under  such  Act, 
he  was  not  subject  to  deportation,  though  he 
subsequentlv  became  a  laborer.  U.  S.  r. 
Louie  Juen/(1904)  128  Fed.  622;  U.  S.  r.  Leo 
Won  Tong,  (1904)  132  Fed.  190;  U.  S.  v.  Seid 
Bow,  (1905)  139  Fed.  56;  U.  S.  v.  Quong  CHiee, 
(Ariz.  1907)  89  Pac.  526. 

In  Ow  Yang  Dean  r.  U.  S.,  (C.  C.  A.  1906) 
146  Fed.  801,  it  appeared  that  defendant,  in 
1800,  became  a  member  of  two  Chinese  mer- 
cantile firms  in  California,  his  name  appear- 
ing on  the  partnership  books  as  a  partner, 
and  so  continued  up  to  the  time  of  the  com- 
mencement of  deportation  proceedings.  From 
1890  to  1900  he  engaged  in  no  manual  labor, 
but  devoted  his  entire  time  to  his  mercantile 
interests,  until  he  purchased  an  interest  in  a 
shrimp  company  in  March,.  1900,  after  which 
from  March  till  August  he  devoted  a  portion 
of  his  time  to  keeping  books  for  that  con- 
cern, but  did  manual  labor,  such  as  picking 
ahitoips,  and  delivering  them  to  customers. 


The  shrimp  business  was  absorbed  by  an- 
other companv  in  which  he  was  interested 
until  May,  1902,  when  he  .sold  the  interest  in 
the  purchasing  company  and  returned  to 
China,  he  having  devoted  his  entire  time  after 
the  sale  and  before  his  return  to  the  mercan- 
tile business  of  the  firms  of  which  he  was  a 
member.  It  was  held  that  by  engaging  in 
manual  labor  while  in  the  shrimp  business 
he  did  not  lose  his  right  to  remain  in  the 
United  States. 

Right  of  unregistered  laborer  to  become 
merchant.  —  This  section  did  not  prohibit  an 
unregistered  laborer  from  remaining  in  the 
United  States  until  proceeded  against,  and 
hence,  prior  to  the  taking  of  such  proceed- 
ings, he  was  entitled  to  become  a  merchant 
and  to  the  immunities  accorded  to  merchants. 
Ew  p.  Cw  Guen,  (1906)   148  Fed.  926. 

Investigation.  —  Where,  on  the  return  of 
a  Chinese  person  to  the  United  States,  his 
claim  that  he  was  a  merchant  at  L.  was  not 
investigated  by  the  immigration  oflloers,  but 
he  was  deported  because  of  his  former  status 
as  an  unregistered  laborer,  such  decision  was 
not  conclusive  against  his  right  again  to 
enter  the  United  States  by  virtue  of  his 
being  a  merchant  in  L.,  established  by  two 
credible  witnesses  other  than  Chinese,  as  pro- 
vided by  the  Chinese  Exclusion  Act  of  May 
6.  1892.  ch.  60,  sec.  6.  Ex  p.  Ow  Guen, 
(1906)   148  Fed.  926. 

Effect  of  laborer's  minority.— The  fact 
that  a  Chinese  laborer  was  a  minor  nineteen 
or  twenty  years  old  at  the  time  of  the  pass- 
age of  the  registration  acts  did  not  exempt 
him  from  the  duty  of  registering  thereunder* 
U.  S.  17.  Joe  Dick,  (1906)  134  Fed,  988. 
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Minor  eBIKiteli  of  CIiiA^fl^  iik«:dUBti.  —  The 
fact  that  a  Chinese  person,  who,  as  shown 
bt  the  Uncdnti'^ictea  evidence,  entered  the 
united  Stlttes  in  ISdB,  when  a  minor  fourteen 
err  fifteeli  years  old,  his  father  being  at  the 
tiftie  a  mei-chant  engaged  in  business  in  Ran 
FrUnctsco,  did  tiot  have  a  certificate  under 
this  section,  does  not  raise  any  presumption 
that  his  entry  was  utilawful,  no  such  certifi- 
cates being  then  re(|tlired  under  the  decisions 
of  the  Supreme  Court  to  entitle  the  wives 
and  children  of  Chibese  merchants  residing  in 
this  country  to  Witry.  U.  S.  r.  Chin  Smg, 
(1007)  158  Fed.  590. 

slckiieie  as  etetuie.  —  A  Uhited  States  com- 

mlssioher  is  not,  as  a  matter  of  law,  bound 
tn  be  satisfied  by  the  testimony  of  ft  Chinese 
lliborer  that  he  was  disabled  by  Sicktiess  frotn 
obtdinini*  the  certificate  of  residence  reatiired 
by  this  section  in  order  to  entitle  him  to  re- 
main in  the  United  States.  Ah  How  v,  U.  S., 
<1904)  193  U.  8.  d5,  24  S.  Ct.  357,  48  U.  S. 
(L.  ed.)  619. 

Marriage  of  Chinese  woman  to  American 
citizen.  —  The  provision  in  this  section  re- 
quiring All  Cliinese  laborers  then  lawfully  in 
the  tJnited  States  to  procure  certificates  of 
rosidence  Within  six  months^  under  penalty 
of  deportation,  cannot  be  construed  to  aii- 
ihoriz**  the  deportation  of  a  Chinese  woman 
who  lawfully  entered  the  country  before  the 
enactment  of  any  exclusion  laws,  and  re- 
mained, but  who  failed  to  obtain  the  required 
certificate,  where  she  was  thereafter,  and 
prior  to  her  arrest,  lawfully  married  to  ft 
citizen  of  the  United  States.  Assuming  that 
she  was  subject  to  deportation  previous  to 
her  marriage,  she  then,  having  lawfully  en- 
tered the  country,  took  the  status  of  her  hus- 
band as  to  the  right  of  domicile  In  the  United 
States,  and)  \i  deported  under  a  strict  con- 
struction of  the  Act«  would  have  the  right  im- 
mediately to  return  and  remain  as  the  lawful 
wife  of  an  American  citizen.  Tsoi  Sim  t?.  U. 
S.,  (1902)  116  Fed.  920,  54  C.  C.  A.  154. 

Nature  of  preceedings.  —  A  proceeding  for 
the  deportation  of  a  Chinese  laborer  not  hav- 
ing a  certificate  entitling  him  to  residence  re- 
quired by  this  section  is  not  a  criminal  pro- 
ceeding, and  hence  it  is  competent  for  the 
government  to  swear  such  Chinese  person  as 
a  witness  against  himself.  Low  Foon  Yin 
r.  tJ.  S.  Immigration  Com'r,  (C.  C.  A*  1906) 
145  Fed.  791.  See  also  In  re  Chin  Wfth, 
(I9l0|  1§^  Fed.  256. 

Jntisdiction  of  United  States  commissionen 
—  A  tJnited  States  commissioner  has  juris- 
diction to  hear  and  determine  a  charge 
against  a  Chinese  person  of  being  unlawfully 
within  the  country  without  a  certificate  of 
residence,  though  section  6  providing  for  the 
issuance  of  such  certificates  declares  that  no 
one  obtaining  a  certificate  within  a  specified 
time  shall  be  adjudged  unlawfully  within  the 
country,  and  shall  be  arrested  and  taken  be- 
fore a  United  States  "  judge,"  etc.  Low  Foon 
Yin  V.  U.  S.  Immigration  Com'r,  (C.  C.  A. 
190d)   145  Fed.  791. 

deferred  to  commiasioner  aa  referee^  —  In 
deportation  proceedings  in  which  the  defend- 
ant was  arrested  and  brought  before  a  United 
states  district  judge^  it  was  held  that  the 


case  could  not  be  referred  to  a  United  States 
commissioner  and  judgment  of  deportatioo 
rendered  upon  the  evidence  in  his  report,  tlw 
defendant  oeing  entitled  to  a  judgment  upon 
a  hearing  of  the  witnesses  before  the  district 
judge  personally.  Jung  Gk>ott  Jow  r.  U.  S^ 
(Ariz.  1910)  108  PaC.  490. 

Proof  of  nationality.  —  Where  a  perwiii 
named  Jx>uie  Lee  was  arrested  on  complaint 
of  a  United  States  Chinese  inspector  in  d^ 
portation  proceedings,  and  on  appearing  ia 
court  was  attired  in  the  ordinary  street 
apparel  of  an  American  gentleman,  with  his 
hair  worn  as  an  American  and  With  nothing 
to  indicate  that  he  Was  a  Chinese  except  Ills 
color  and  features,  which  were  more  or  less 
common  to  all  Mongolians,  his  name  not  \x\aig 
distinctively  Chinese,  it  was  held  that  Ins 
appearance  was  insufficient  to  estnbllsh  tkt 
he  Was  a  Chinese  person  within  the  tl^cla- 
sion  Acts.  U.  S.  r.  Louie  Lee,  (1911)  184 
Fed.  651. 

Identification.  —  \\liere<  in  deportatioti  piro- 
ceedings  against  an  alleged  immoral  alien 
Chinese  woman^  she  was  described  in  the  com- 
plaint and  warrant  as  **  Sally  Doe,"  and  it 
appeared  from  her  own  testimony  that  she 
was  a  Chinese  person  without  a  certificate  of 
residence  required  by  law  a,nd  was  not  en- 
titled to  be  or  remain  in  the  United  States, 
it  was  held  that  she  was  thereby  specifically 
identified  by  her  status,  by  the  place  where 
she  was  found,  atid  by  her  o\tn  t^sthnonf, 
and  hence  it  was  not  material  that  she  was 
not  identified  as  the  person  named  in  the  com- 
plaint and  warrant,  Wong  Chun  r.  U.  S., 
(1909)  170  Fed.  182,  96  C.  C.  A.  198. 

Evidence*  —  Under  this  section  the  onlr 
permissible  evidence  of  a  Chinese  laborer's 
right  to  be  in  the  United  States  is  the  cer- 
tificate of  residence  mentioned  in  such  legis- 
lation, or,  in  lieu  thereof,  testimony  shoving 
that  by  reason  of  accident,  sickness,  or  other 
unavoidable  cause  he  was  unable  to  procure 
such  certificate}  and  the  testimony  of  at  least 
one  white  person  that  he  was  a  resident  of 
the  United  States  prior  to  the  registration 
period.  U.  S.  r.  Yee  Gee  You.  (1907)  152 
Fed.  157,  81  C.  C.  A.  409. 

Burden  of  proof.  —  The  burden  is  on  the 
United  States,  under  this  section,  in  prooeed- 
ings  to  deport  a  Chinese  person  as  unlaw- 
fully within  the  United  States,  to  show  by 
affirmative  proof  that  defendant  was  a  Chi- 
nese person.  U.  S.  r.  Lonie  Lee,  (1911)  184 
Fed.  651. 

Evidence  to  excuse  failure  to  obtain  otrtifi* 
cate.  —  In  Yee  Yuen  r.  U.  S.,  (1904)  13d  Fed. 
222,  66  C.  C.  A.  276,  the  evidence  was  consid- 
ered and  held  to  be  insufficient  to  establish 
clearly  that  a  Chinese  laborer  who  testified 
that  he  was  a  resident  of  the  United  States 
on  May  5,  1892,  and  who  failed  to  procure  1 
certificate  of  residence,  was  unable  to  do  so, 
"by  reason  of  accident,  sickness,  or  other 
unavoidable  cause,"  as  required  by  this  sec- 
tion. . 

Sufficiency  of  findings.  —  Where  a  jtwg* 
ment  for  the  deportation  of  a  ([Chinese  person 
recited  that  it  appeared  to  the  court  that  the 
accused  was  a r Chinese  laborer  and  a  suhjeet 
to  the  emperor  of  China;  that  he  was 
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fegistorod  lis  fequir^  by  this  sectioti,  and 
that  he  did  not  belong  to  one  of  the  classes 
of  Chinese  excepted  by  said  Acts  from  such 
registration,  and  was  unlawfully  within  the 
United  States^  it  was  held  to  be  unobjection- 
able for  failure  to  state  sufficient  facts  to 
sustain  it.  Lee  Won  Jeong  r.  U.  R.,  (C.  C. 
A.  1006)  146  Fed.  512. 

Collateral  attAck4  —  Where  a  Chinese  per- 
son was  duly  registered  under  this  section  as 
a  native-born  citisen,  such  registration  was 
not  subject  to  collateral  attack  in  a  proceed- 
ing to  enforce  a  judgment  of  deportation  ren- 
dered against  him  before  the  registration  law 
took  ef^.  In  re  Tom  lion,  (1900)  149  Fed. 
842. 

iSff^ct  of  disdutgd  by  cominlsjiloner.  —  A 
United  States  commissioner  exercises  special 
authority  in  Chinese  cases,  and  where  a  Chi- 
nese person  charged  with  being  unlawfully 


in  the  United  States  hils  had  a  hearing  regu- 
lar in  fonn  before  a  commissioner,  who  had 
adjudged  that  such  person  is  entitled  to  be 
and  remain  within  th6  United  States  ilnd  has 
ordered  his  discharge,  the  decision  is  deter- 
minative of  the  issue,  and  such  person  can- 
not be  again  apprehended  and  proceeded 
against  upon  a  complaint  filed  iti  the  District 
Court  of  the  same  district  upon  substantially 
the  same  facts.  U.  S.  f.  Yeung  Chu  Keng, 
(1906)  140  Fed.  748. 

Hail.  —  Where  an  alleged  Chinese  alien, 
domiciled  in  the  United  States,  is  arrested 
in  deportation  proceedings,  he  is  not  entitled 
to  h**!!  {i«j  of  rijrlit,  but  only  in  the  discretion 
of  the  court,  to  be  exercised  with  reference 
io  the  facts  of  the  particular  case.  Jn  re 
Chin  Wah,  (1910)  182  Fed.  256,  afiitfned 
(C.  C.  A.  1911)  187  Fed.  592. 


Vol.  I,  p.  769^  seo.  2. 

What  conatitutes  " tntty.'*  —  An  "entry" 
or  "  entrance  "  of  a  Chinese  person  into  the 
United  States,  within  the  Chinese  Exclusion 
Acts,  means  more  than  the  mere  act  of  cross- 
ing the  border,  and  consists  in  his  going  at 
large  or  becoming  domiciled  in  the  country. 
E.T  p.  Chow  Chok,  (1908)  161  Fed.  627,  affirmed 
(C.  C.  A.  1908)  163  Fed.  l02l. 

Chinese  seamen.  —  Under  the  regulations  of 
the  deparltnent  of  commerce  and  lahor,  aii- 
thorisrfrig'Cniinese  seamen  to  enter  the  United 
States  on  flhore  leave,  on  giving  bond  to 
depart  within  thirty  days,  a  Chinese  seaman 
belongs  to  the  excluded  cla^s,  and  inay  not 
enter  the  United  States  except  by  giving  the 
required  bond.  U.  S.  r.  Ct-ouch,  (1911)  185 
Fed.  907.  See  also  U.  9.  f.  Ah  Fook,  (C.  C. 
A.  1910)   183  Fed.  33. 

CMifles^  pdtson  dthet  iMti  Ubotct  pr^- 
vUmsif  dOfliicilM  in  the  United  Suites. — 


Neither  the  Chinese  treaty  of  1880,  nor  sub- 
.sequent  legislation  relating  to  (Chinese  exclu- 
'sioui  has  any  relation  to  Chinese  persons,  not 
of  the  laboring  class,  who  were  at  the  time 
of  the  adoption  of  that  treaty  domiciled  in 
the  United  States,  and  who  have  since  con- 
tinued to  reside  therein;  and  such  a  person 
who  tettiporarily  leaves  the  country,  with  the 
intention  of  fe turning,  cannot  be  excluded  on 
his  return  because  he  is  not  included  in  one 
of  the  classes  expressly  excepted  from  the 
operation  of  the  Exclusion  Acts,  who  alone 
are  permitted  to  enter  the  United  States  by 
rules  1  and  2  of  the  regulations  adopted  by 
the  department  of  coUimerce  and  labor,  such 
rules  being  applicable  only  to  petsohs  seek- 
ing to  enter  for  the  first  time,  ^x  p.  Kg 
Quong  Ming,   (1905)    135  Fed.  378. 

Merchant  afterwards  becoming  laboret.— 
8ed  undet  p.  774,  see.  1. 


Vol.  I,  p.  769,  seti.  3. 

Detention  ^ding  decision  iA  apfiliclttion 
to  enter.  —  The  detention  of  a  Chinese  person 
in  a  place  provided  within  the  United  States 
pending  final  determination  of  his  application 
to  enter  is  legal.  Ex  p,  Jong  Jim  Hong, 
(1007)  157  Fed.  447. 


The  landing  of  a  ctew,  temporariljr,  for  the 
purpose  of  transfer,  would  not  Violate  the 
treaty  with  China  and  the  laws  of  the  United 
States  in  relation  to  the  exclttSion  of  Chinese. 
(1902)  24  Op.  Atty.-Cen.  Ill;  (1902)  24  Op. 
Atty.-Gen.  668. 


Vol  I,  p.  770,  86C.  6. 

Debts  "  nnaacertaintd  and  unsettled.'*  — 
An  open  book  account  of  over  $1»000  of  a 
registered  Chinese  laborer  seeking  to  return 
to  this  country,  with  a  Chinese  debtor,  the 
existence  of  which  account  has  been  estab- 
lished^ is  one  "  pending  settlement "  under 
article  IT.  of  the  treaty  with  C!hina  of  Dec. 
8,  1894|  28  Stat.  L.  1210,  1  Fed.  Stat.  Annot. 
756^  and  is  one  "  unascertained  and  unsettled  '* 
within  the  meaning  of  this  section*  (1903) 
24  Op.  Atty.Gcn.  637r 


^Pending  settlement."  —  The  terra  "pend- 
ing settlement "  may  mean  more  than  "  pend- 
ing payment; "  it  may  include  ascertain- 
ment The  word  "settlement"  in  legal  U5?e 
embraces  both  ideas  —  the  idea  of  dischari*- 
ing  an  obligation  by  payment^  and  the  idna 
of  arriving  at  its  amount  by  ascertainment 
and  adjustment  (1903)  24  Op.  Atty.-Gen, 
6S7.  ■ 
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Vol.  I9  p.  770,  sec.  7.     [^Identification  of  Chinese  permitted  to  leave  and 
retiim.'\ 


Effect  of  Act  of  April  ag,  zgoa.  — The  re- 
enactment  of  this  section  by  Act  of  April  29, 
1902,  ch.  641,  sec.  1,  32  SUt.  L.  176,  1  Fed. 
Stat  Annot.  755,  did  not  have  the  effect  of 
re-enacting  that  part  of  the  section  which 
was  inconsistent  with  the  treaty  with  China 
of  1894.     (1902)  24  Op.  Atty.-Gen.  544. 

Ri^ht  depends  on  facts  existing  at  return. 
—  The  facts  which  entitle  such  Chinese  la- 


borer to  return  to  this  oountry  must  exist 
not  only  at  the  time  of  his  departure  but  aim 
at  the  time  of  his  return,  and  this  notwith- 
standing the  fact  that  he  has  obtained  a  re- 
turn certificate.  (1902)  24  Op.  Atty.-Gen.  91. 
Not  affected  by  Immigration  Act  of  Feb. 
aoy  1907.  — Wong  You  v,  U.  S.,  (C.  C.  A. 
1910)  181  Fed.  313,  rm)er8ing  (1910)  176  Fed. 
933. 


[Limit  of  time  for  returning,^ 

Effect  of  treaty  of  1894.  — To  the  same  effect  aa  the  original  note.     (1902)  24  Op. 
Atty.-Gen.  544. 


[To  land  only  at  certain  ports,"] 

Surrender  of  certificate.  —  Where  a  Chinese 
laborer  holding  a  United  States  labor  certifi- 
cate departed  from  the  United  States  at  a 
point  other  than  the  places  of  departure  pre- 
scribed, without  applying  to  the  collector  of 
customs  for  permission  to  leave,  etc.,  and 
thereafter  re-entered  the  United  States  at  a 


nondesignated  point,  in  the  abeenoe  of  eri- 
denoe  as  to  his  intention  in  departing  it  was 
held  that  he  had  forfeited  his  right  to  remain 
in  the  United  States,  and  was  subject  to  de- 
portation. U.  S.  V,  Tuck  Lee,  (1908)  120  Fed. 
989. 


Vol.  I,  p.  772,  sec.  9. 

Seaman.  —  A  Chinese  seaman,  a  member 
of  the  crew  of  a  vessel  calling  temporarily  at 
the  port  of  New  York,  is  not  a  "  laborer  "  or 
"  other  (Chinese  person "  within  this  section. 
U.  S.  t*.  Jamieson,  (1911)  185  Fed.  166. 

Knowledge.  —  An  indictment  charging  the 
master  of  a  vessel  with  a  violation  of  section 
9  must  aver  that  defendant  "  knowingly " 
permitted  such  Chinese  person  to  be  landed. 
U.  S.  V,  Walker,  (1907)  156  Fed.  987;  U.  S. 
V.  Rout,  (1909)  170  Fed.  201. 

Intent.  —  An  indictment  charging  the  mas- 
ter of  a  vessel  with  bringing  a  (Jhinese  la- 
borer into  the  United  States,  failing  to  allege 
that  his  act  was  with  the  specific  intent  to 
leave  such  person  in  the  United  States  con- 
trary to  law,  was  held  to  be  insufficient.  U. 
S.  V.  Jamieson,  (1911)   185  Fed.  165. 

Indictment.  —  An  indictment  under  section 
0  must  negative  the  exceptions  stated  in  sec- 

Vol.  I,  p.  773,  sec.  13. 

This  aection  ia  constitutional.  —  U.  S.  v. 
Jock  Coe,  (1904)  196  U.  S.  635,  25  S.  a.  794, 
49  U.  S.  (L.  ed.)  629,  reversing  (1903)  128 
Fed.  199;  U.  S.  t?.  Foong  King,  (1904)  132 
Fed.  107. 

The  effect  of  the  Act  of  April  ag,  190a,  was 
to  continue  this  section  in  force.  Hong  Wing 
V.  U.  S.,  (1906)  142  Fed.  128,  73  C.  C.  A.  346. 

Not  affected  by  Immigration  Act  of  Feb. 
ao,  1907.  —  Wong  You  v.  U.  8.,  (C.  C.  A.  1910) 
181  Fed.  313,  reversing  (1910)  176  Fed.  933. 

Natives  of  Hong  Kong.  —  The  fact  that  a 
Chinese  person  emigrates  to  the  United  States 
from  Hong  Kong,  or  even  that  he  is  a  native 
of  that  colony,  does  not  prevent  his  being 
subject  to  the  provisions  of  this  section.  U. 
S.  t*.  Foong  King.  (1904)  132  Fed.  107. 


tion  10  of  the  Act.  U.  8.  v.  Wood,  (1909)  168 
Fed.  438. 

An  indictment  charging  the  master  of  a 
vessel  with  having  permitted  a  C?hinese  la- 
borer to  land  in  the  United  States  from  his 
vessel  in  violation  of  section  9  was  held  suf- 
ficiently to  negative  the  exceptions  contained 
in  section  10  of  the  Act,  where  it  averred  that 
the  said  (Chinese  person  was  not  landed  by 
reason  of  **  anv  necessity."  U.  8.  v.  Graham, 
(1908)   164  Fed.  654. 

Evidence  to  show  landing.  —  In  a  proaecn- 
tion  for  attempting  to  land  certain  Chinese 
laborers  not  entitled  to  enter  the  United 
States,  the  evidence  was  held  to  show  a  land- 
ing, an  attempt  to  land,  or  the  permitting  of 
the  landing  of  the  Chinese  by  the  defendant, 
and  to  sustain  a  conviction.  Gerald  tr.  U.  &, 
(1908)  159  Fed.  421,  86  C.  C.  A.  401. 


M 
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Unlawfolly  in  the  United  SUtes.*  — In 
Ex  p.  Chou  Chok,  (1908)  161  Fed.  627,  affimne^ 
(C.  C.  A.  1908)  163  Fed.  1021,  it  was  held 
that  Chinese  persons  were  not  "  found  unlaw- 
fully in  the  United  States,"  so  as  to  entitle 
them  to  a  hearing  as  to  their  right  ^o  remain, 
where,  when  they  crossed  the  border  into  the 
United  States  at  a  point  remote  from  the 
designated  port  of  entry,  they  were  within 
sight  of  inspectors,  who,  intending  to  prevent 
their  unlawful  entry,  followed  them  closely 
until  they  had  proceeded  about  one-fourth  of 
a  mile  across  the  border,  and  until  it  was 
apparent  that  they  intended  to  enter  unlaw- 
fuUy,  and,  taking  them  into  custody,  con- 
ducted them  immediately^  to  the  nearest  port 
of  entry  for  investigation  of  their  right  to 
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enter;  the  term  "found  unlawfully  in  the 
United  States"  referring  to  those  Chinese 
persons  who  have  entered,  gone  at  large,  and 
mixed  with  and  become  a  part  of  the  popula- 
tion. Hence,  such  persons  having  been  given 
opportunity  to  show  their  right  to  enter,  and 
having  remained  mute,  the  inspector  in  charge 
had  jurisdiction  to  exclude  them. 

Nature  of  proceedings.  —  A  proceeding  for 
the  deportation  of  a  Chinese  person  under 
the  exclusion  acts  is  civil,  and  not  criminal, 
in  its  nature,  and  the  constitutional  provi- 
sions which  safeguard  the  rights  of  persons 
accused  of  crime  do  not  apply  therein.  Ad- 
missions or  statements  of  a  defendant,  vol- 
untarily miade  to  the  officers  by  whom  he  is 
arrested  in  answer  to  questions  put  by  them 
either  before  or  after  his  arrest,  are  admis- 
sible in  evidence  against  him,  and  the  gov- 
ernment has  the  right  to  call  and  examine 
him  as  a  witness.  U.  S.  v.  Hung  Chang, 
(1904)  134  Fed.  19,  67  C.  C.  A.  93,  revering 
(1903)  120  Fed.  400. 

As  the  proceediilgs  brought  under  the  Chi- 
nese Exclusion  Act  for  the  deportation  of  a 
Chinese  person  are  civil,  and  not  criminal, 
a  defendant  claiming  to  be  a  native  of  the 
United  States  may  avail  himself  of  the  right 
given  by  R.  S.  sec.  863,  3  Fed.  Stat.  Annot. 
8,  to  take  and  use  depositions  de  bene  ease. 
In  re  Lam  Jung  Sing,   (1907)    150  fed.  608. 

Jurisdiction  of  United  States  commission- 
ers.—  The  powers  and  functions  of  United 
States  commissioners  in  Chinese  deportatioq 
proceedings  are  confined  to  the  issuance  of 
warrants  for  the  apprehension  of  Chinese 
persons  accused  of  being  unlawfully  within 
the  United  States,  to  the  decision  of  questions 
whether  such  persons  are  unlawfully  in  the 
United  States,  and  to  making  orders  directing 
those  not  privileged  to  remain  to  be  deported, 
and  discharging  from  arrest  those  who  prove 
a  present  right  to  remain  in  the  United 
States;  such  decisions  being  subject  to  re- 
view on  appeal  to  the  District  Court  of  the 
proper  district.  Ex  p.  Lung  Wing  Wun, 
(1908)   161  Fed.  211. 

Issues  and  proof.  —  In  a  proceeding  for  the 
deportation  of  a  person  under  this  section, 
as  affected  by  Act  May  5,  1892,  c.  60,  sec.  3, 
27  Stat.  Lt  25,  1  Fed.  Stat.  Annot.  763,  two 
questions  are  put  in  issue  by  defendant's  plea 
of  not  guilty:  First,  whether  or  not  he  is  a 
Chinese  person  or  person  of  Chinese  descent; 
and,  second,  if  so,  whether  he  is  entitled  to  be 
and  remain  in  the  United  States  —  the  bur- 
den of  proof  on  the  latter  issue  being  on  the 
defendant.  Upon  either  issue  proof  to  the 
satisfaction  of  the  commissioner  or  the  court 
is  all  that  is  required,  and  upon  the  issue  as 
to  race,  the  appearance  of  defendant,  his 
color,  manner  of  wearing  his  hair,  his  dress 
and  language,  may  properly  be  taken  int6 
consideration  by  the  commissioner  or  court; 
and  inspectors  and  interpreters  employed  by 
the  government  in  the  enforcement  of  the  ex- 
clusion laws,  who  state  their  ability  from 
practical  experience  to  identify  persons  of 
the  Chinese  race  from  such  characteristics, 
are  competent  to  testify  upon  such  issue,  al- 
though they  may  have  no  theoretical  knowl- 
edge of  the  science  of  ethnology.     L^,  S.  v. 
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Hung  Chang,  (1904)  134  Fed.  19,  67  C.  C.  A. 
93,  reversing  (1903)   126  Fed.  400. 

lie  formal  complaint  or  pleadings  required. 
—  U.  S.  V.  Fah  Chung,  (1904)  132  Fed.  109. 

Compulsion  to  testify.  — A  Chinese  person 
against  whom  deportation  proceedings  are 
pending  may  be  called  as  a  witness  by  the 
United  States  and  compelled  to  answer  ques- 
tions relevant  to  the  pending  issue.  Tom 
Wah  V.  U.  S.,  (C.  C.  A.  1908)  163  Fed.  1008, 
affirming  (1908)  160  Fed.  207. 

Trial  by  jury.  —  Congress  not  having  au* 
thorized  trial  by  jury  in  proceedings  for  the 
deportation  of  a  Chinese  person,  provided  for 
by  this  Act,  the  right  to  a  jury  trial  does  no^ 
exist.  U.  S.  V.  Ngum  Lun  May,  (1907)  153 
Fed.  .209. 

Collateral  attack.  — A  decision  of  a  United 
States  commissioner  confirming  a  (}hinesQ 
person's  asserted  right  to  live  in  the  United 
States  and  enjoy  the  privil^es<  of  a  native- 
bom  citizen  is  not  a  final  aajudication  by  fk 
court  of  competent  jurisdiction,  free  from  col- 
lateral attack  in  a  subsequent  procee4ing; 
such  commissioners  not  being  courts  .of  the 
United  States,  ordained  apd  established  by 
Congress,  in  which  the  judicial  power  of  the 
government  can  be  vested.  Ex  p.  Lung  Wing 
Wun,  (1908)  161  Fed.  211.  . 

Motion  to  dismiss  for  lack  of  proof  of  citji- 
zenship.  —  Where  the  government  .  rested  in 
Chinese  deportation  ptoceedings  without  in- 
troducing any  evidence  that  defendant  was 
a  Chinese  person,  whereupon  defendant  moved 
to  dismiss  the  proceedings  and  for  his  dis- 
charge, it  was  held  that  he  was  entitled  to 
have  the  motion  determined  on  the  record  as 
it  stood  when  the  motion  was  made,  and 
hence  the  government's  application  for  per- 
mission then  to  introduce  evidence  to  prove 
the  fact  was  denied.  U.  S.  v.  Louie  Lee, 
(1911)  184  Fed.  651. 

Sufficiency  of  record.  —  The  deportation  of 
a  Chinaman  lawfully  admitted  to  the  United 
States  upon  a  student's  certificate,  complying 
with  the  treaty  with  China  of  Dec.  8,  1894,  2| 
Stat.  L.  1210,  art.  3,  1  Fed.  Stat.  Annot.  757, 
cannot  be  ordered  by  a  federal  District  Court 
upon  the  transcript  of  the  proceedings  before 
the  commissioner,  which  presents  merely  such 
student's  certificate  and  a  statement  that 
witnesses  were  examined,  without  any  find- 
ings or  the  giving  of  any  testimony,  although 
additional  separate  findings  of  the  commis- 
sioner were  afterwards  filed,  where  this  was 
done  without  the  order  of  the  court,  and  the^e 
was  no  consent  to  a  hearing  upon  such  addi- 
tional findings.  Liu  Hop  Fong  v.  U.  S.,  (1908) 
209  U.  S.  453,  28  S.  a.  576.  52  U.  S.  (L.  ed.) 
888. 

Certification  of  judgment.  —  Failure  of  the 
commissioner  in  Chinese  deportation  proceed- 
ings to  certify  the  judgment  to  the  District 
Court  on  appeal  is  not  a  jurisdictional  defect; 
the  court  being  authorized  to  direct  certifica- 
tion and  require  transmission  of  the  judg- 
ment. U.  S.  P.  Wong  Ock  Hong,  (1910)  179 
Fed.  1004. 

Findings  of  fact.  —  Cn- appeal  in  a  habeas 
corpus  case  for  the  discharge  of  a  Chinese 
person  held  for  deportation,  it  was  held  that 
the  findings  of  the  lower  court  were  not  con- 
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elusive,  and  that  all  questions  of  fact  on  the 
evidence  were  open  to  consideration  by  the 
appellate  court,  but  that  such  findings  should 
not  be  set  aside  unless  the  evidence  in  the 
record  was  such  as  to  convince  the  court  that 
they  were  erroneous.  Wong  Heung  r.  El- 
liott, (C.  C.  A.  1910)  179  Fed.  110.  See  also 
Yee  Yet  v.  U.  8.,  (C.  C.  A.  1910)  176  Fed. 
665. 

Bail.  —  A  Chinese  person  arrested  in  this 
country  for  deportation  under  the  Exclusion 
Acts  may  be  admitted  to  bail  by  a  District 
Court  or  judge  pending  his  hearing  before  the 
commissioner.  In  re  Lum  Poy,  (1904)  128 
Fed.  974. 

Bail  pendi&s  appeaL  — A  proceeding  for 
the  deportation  of  a  Chinese  alien  under  the 
Exclusion  Acts  is  not  criminal  in  its  nature 
80  as  to  entitle  such  alien  to  bail,  as  a  per- 
Bon  accused  of  crime,  pending  appeal  from  a 
commissioner's  order  of  deportation.  In  re 
Ah  Tai,  (1903)  125  Fed.  795;  U.  S.  v.  Wong 
Lee  Foo,  (Ariz.  1910)  108  Pac.  488. 

But  the  district  judge  to  whom  an  appeal 
IB  taken  from  a  commissioner's  order  direct- 
ing deportation  has  inherent  power  to  admit 
the  alien  to  bail  pending  the  appeal.  In  re 
Ah  Tai,  (1903)  126  Fed.  795. 

Wew  trial.  —  In  proceedings  for  the  exclu- 
sion of  an  alleged  Chinese  alien,  an  applica- 
tion for  a  new  trial  after  judgment  of  de- 
e>rtation  has  been  entered  on  trial  before  a 
nited  States  commissioner  should  be  ad- 
dressed to  the  commissioner.  U.  S.  r.  Kg 
Young,  (1903)  126  Fed.  425. 

Where  a  Chinese  alien  was  ordered  de- 
ported after  trial,  at  which  he  produced  a 
witness  who  testified  that  defendant  was 
bom  in  the  United  States,  and  at  the  time 
of  the  trial  he  knew  of  another  witness  who 
would  have  testified  to  the  same  fact,  it  was 
held  that  the  defendant  was  not  entitled  to  a 
new  trial  to  produce  such  witness.  U.  S.  v. 
Ng  Young,  (1903)   126  Fed.  425. 

Appeal  of  motion  for  new  trial.  —  WHiere 
a  motion  for  a  new  trial  in  Chinese  deporta- 
tion proceedings  is  denied  by  the  commis- 
sioner before  whom  the  proceedings  were  had 
an  appeal  may  be  taken  to  the  United  States 
District  Court  from  the  order  denying  the 
motion.  U.  S.  v.  Ng  Young,  (1903)  126  Fed. 
426. 

Hearing  de  novo.  —  A  hearing  de  novo  be- 
fore the  district  judge  is  contemplated  by  the 
provision  of  section  13,  giving  a  Chinese  per- 
son convicted  before  a  United  States  com- 
missioner of  being  unlawfully  within  the 
United  States  the  right  to  appeal  to  the  judge 
of  the  federal  District  Court  for  the  district. 
Liu  Hop  Fong  v.  U.  S.,  (1908)  209  U.  S.  453, 
28  S.  Ct.  576,  52  U.  S.  (L  ed.)  888;  U.  S.  r. 
Wong  Ock  Hong,  (1910)  179  Fed.  1004;  U.  S. 
V.  Louie  Lee,  (1911)    184  Fed.  651. 

Appeal  and  review.  —  A  CJhinese  person,  or- 
dered deported  by  a  commissioner,  may  ap- 
peal to  the  district  judge  as  a  matter  of 
right  under  the  statute,  and,  in  the  absence 
of  a  rule  of  court  requiring  it,  an  order  of  the 
judge  allowing  the  appeal  is  unnecessary;  the 
service  of  notice  of  appeal  on  the  commis- 
sioner and  the  district  attorney,  and  the  fil- 
ing of  such  notice  with  the  clerk,  bein<j 
sufficient,    Au  ordey  of  the  judge,  however, 


is  necessary  to  stay  the  execution  of  the  com- 
missioner's order  pending  the  appeal.  U.  S. 
r.  Loy  Too.  (1906)  147  Fed.  750,  affirmed 
(C.  C.  A.  1907)  152  Fed.  1022. 

Under  section  0  of  the  Act  March  3.  1891, 
creating  the  Circuit  Courts  of  Appeals  (26 
Stat.  L.  828,  ch.  617,  4  Fed.  SUt.  Annot.  409), 
which  gives  such  eourts  the  power  to  review 
by  appeal  or  writ  of  error  final  decisions  in 
the  District  Court,  an  appeal  lies  to  sndi 
court  from  a  judgment  of  a  District  Court 
rendered  on  an  appeal  from  an  order  of  a 
commissioner  for  the  deportation  of  a  Chi- 
nese person  arrested  under  section  13,  whieli 
authorizes  an  appeal  from  a  conviction  before 
a  commissioner  to  '*  the  judge  of  the  Distriet 
Court  for  the  district."  Tsoi  Yii  v.  U.  S.,  (C. 
C.  A.  1904)  129  Fed.  685,  affirmed  (1904)  133 
Fed.  1022,  66  C.  C.  A.  681.  See  also  Gee  Cue 
Beng  r.  U.  S.,  (C.  C.  A.  1911)  184  Fed.  383. 

An  appeal  is  the  proper  proceeding  for  re- 
view by  the  Circuit  Court  of  Appeals  of  a 
judgment  of  a  District  Court  rendered  on 
appeal  from  an  order  of  a  commissioner  for 
the  deportation  of  a  Chinese  person  arrested 
under  section  13.  U.  S.  v.  Hung  Qiang, 
(1904)  134  Fed.  19,  67  C.  C.  A.  93,  recerHnf 
(1903)  126  Fed.  400;  Leo  Lung  On  r.  U.  &, 
(1908)  169  Fed.  125,  86  C.  C.  A.  513. 

The  appeal  to  "the  judge  of  the  Distrirt 
Court  for  the  district,"  authorized  by  this 
section,  where  a  Chinese  person  has  been  con- 
victed before  a  United  States  commissioner 
of  being  unlawfully  in  the  United  States,  is. 
in  effect,  an  appeal  to  the  District  Court,  and 
not  to  the  district  judge  as  an  individual: 
and  the  commissioner's  transcript  and  the 
papers  pertaining  to  the  cause  may  therefore 
be  filed  in  that  court,  and  the  final  order  of 
the  judge  be  ent«red  as  the  final  order  of  the 
court.  In  re  U.  S.,  (1904)  194  U.  S.  194,  24 
S.  a.  629,  48  U.  S.  (L  ed.)  931. 

The  right  of  appeal  is  not  given  to  the  gov- 
ernment,  but  only  to  the  defendant  upon 
conviction.  U.  S.  t*.  Mar  Ying  Yuen,  (IflOS) 
123  Fed.  159. 

It  is  the  settled  general  rule  that  the  find- 
ing of  a  commissioner  who  sees  and  hears 
Chinese  witnesses  sworn  in  behalf  of  Chinese 
persons  of  the  prohibited  class  seeking  entry 
to  the  United  States,  and  who  reaches  the 
deliberate  conclusion  that  they  are  not  en- 
titled to  credit,  will  not  be  reversed  by  an 
appellate  court.  Hong  Yon  r.  U.  S.,  (G.  C. 
A.  1908)  164  Fed.  33a 

Time  for  appeal.  —  Unless  the  appeal  is 
taken  within  the  ten  days  limited  in  this 
section  the  court  acquires  no  jurisdiction  to 
hear  and  determine  the  cause.  U.  S.  r.  Yuen 
Yee  Sum,  (1907)  153  Fed.  494. 

Notice  of  appeaL  —  Where  a  notice  of  ap- 
peal in  Chinese  deportation  proceedings, 
though  entitled  in  the  District  Court,  was 
nevertheless  left  with  the  commissioner  and 
transmitted  with  the  papers  in  the  case,  the 
fact  that  the  notice  was  entitled  in  the  Dis- 
trict Court,  and  not  before  the  commissioner, 
was  not  a  jurisdictional  defect.  V.  S.  r> 
Wong  Ock  Hong,  (1910)  179  Fed.  1004. 

Effect  of  appeal  —  An  appeal  from  an  or- 
der of  deportation  suspends  execution  until 
after  determination  of  the  appeal;  V,  8.  ^ 
Louie  Lee,  (lOU)  184  Fed,  Q51, 
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Vol.  I,  p.  774,  sec.  1. 

Merdumt  afterwards  becoming  laborer. — 
A  Chinaman  who  has  lawfully  entered  the 
United  States  as  a  merchant,  and  has  law- 
fully practiced  his  calling  here  for  some  time 
thereafter,  but  who  is  not  a  merchant  at  the 
time  of  his  arrest,  is  not  subject  to  deporta- 
tion under  existing  statutes.  In  re  Yew  Bing 
Hi,  (1904)  128  Fed.  319. 

Effect  of  subsequent  statutes.  —  On  May  5, 
1892,  before  this  Act  had  expired,  the  laws 
relating  to  the  exclusion  of  Chinese  were  re- 
enacted  for  a  further  period  of  ten  years. 
R.  S.  sec.  13  (Act  Feb.  25,  1871,  ch.  71,  16 
8tat.  L.  432,  7  Fed.  Stat.  Annot.  136)  declares 
that  the  repeal  of  any  statute  shall  not  re- 
lease   or    extinguish    any    penalty    incurred 


thereunder,  unless  the  repealing  Act  shall  ex- 
pressly so  provide,  but  sudi  statute  shall  be 
treated  as  remaining  in  force  to  sustain  any 
action  or  prosecution  for  the  enforcement  of 
such  penalty.  It  has  been  held  that  where 
an  offense  against  the  Exclusion  Act  was  al- 
leged to  have  been  committed  on  Feb.  15, 
19u2,  an  indictment  therefor  not  brought 
until  after  the  expiration  of  the  time  limited 
by  the  Act  of  May  5,  1892,  27  Stat.  L.  25,  ch. 
60,  1  Fed.  Stat.  Annot.  767,  was  not  demur- 
rable, since  the  Exclusion  Act  was  continued 
in  force  as  to  such  offense  by  section  13. 
Sims  V.  U.  a,  (1903)  121  Fed.  515,  58  C.  Q 
A.  92. 


Vol.  I,  p.  775,  sec.  2. 

Bepeal  by  implication.  —  This  and  the  fol- 
lowing sections  were  repealed  by  implication 
by  sections  9  and  10  of  Act  of  Sept.  13,  1888, 
ch.  1015,  25  Stat.  L.  478,  1  Fed.  Stat.  Annot. 
772.     U.   S.  1?.   Wood,    (1909)    168   Fed.  438, 


folloiced  in  U.  S.  v.  Durie,  (1909)  170  Fed. 
624. 

For  a  case  under  this  section,  see  U.  S.  v, 
Seabury,  (1904)  133  Fed.  983. 


Vol.  I,  p.  775,  sec.  3. 

Repeal  by  implication.  —  See  note  to  preceding  section. 


Vol.  I,  p.  778,  sec.  6. 

Requisites  of  certificate.  —  The  provisions 
of  this  section  requiring  Chinese  persons  to 
procure  certificates  stating  certain  facts  to 
entitle  them  to  come  to  the  United  States 
must  be  strictly  complied  with  in  order  that 
the  certificate  may  be  of  value  to  the  person 
holding  the  same  in  establishing  his  right  to 
enter  or  remain  within  the  United  States. 
U.  S.  r.  Gin  Hing,  (1904)  8  Ariz.  416,  76  Pac. 
639. 

A  merchant's  certificate  issued  to  a  dliinese 
person  under  this  section,  but  which  does  not 
conform  to  the  requirements  of  said  section 
by  stating  the  estimated  value  of  his  business 
carried  on  in  China,  nor  fully  establish  his 
status  as  a  merchant,  does  not  entitle  him  to 
enter  the  United  States,  nor  to  remain  after 
his  entrv  has  been  permitted.  CJheung  Pang 
r.  U.  S.r  (1904)  133  Fed.  392,  66  C.  C.  A.  464. 

Merchant  becoming  laborer  on  arrival.. —  A 
Chinese  person  who  entered  the  United  States 
upon  a  certificate  granted  by  the  Chinese  au- 


thorities in  accordance  with  the  provisions  of 
this  section,  showing  him  to  belong  to  one 
of  the  classes  entitled  to  enter  under  the  Act, 
is  subject   to   deportation  under  the  subse- 

?uent  Exclusion  Acts,  where  it  is  shown  that 
rom  the  time  of  his  entry  several  years  be- 
fore his  arrest,  he  has  been  a  manual  laborer. 
Chain  Chio  Fong  r.  U.  S.,  (1904)  133  Fed  154, 
66  C.  C.  A.  220. 

Merchant  afterwards  becoming  laborer. — 
See  Cheung  Him  Nin  t?.  U.  S.,  (1904)  133  Fed. 
391,  66  C.  C.  A.  453. 

Seamen.  —  The  provision  in  this  section  for 
the  exclusion  of  Chinese  laborers  "about  to 
come  to  the  United  States,"  means  to  **  come 
with  the  intention  of  remaining  at  least  for 
some  period  of  time,"  and 'therefore  did  not 
include  a  seaman  landing  at  a  port  in  the 
United  States  for  temporary  purposes  while 
his  vessel  was  in  port.  U.  S.  v,  Jamieson, 
(1911)  185  Fed.  165. 


Vol.  I,  p.  782,  sec.  10. 

The  word  "vessel,**  as  used  in  this  section, 
is  broad  enough  to  include  the  vessel's  tackle, 
apparel,  furniture,  and  appurtenances.  The 
Frolic,  (1906)  148  Fed.  921. 

A  chronometer  supplied  on  account  of  the. 
owners  of  a  schooner  as  a  necessary  part  of 
her  equipment  for  a  special  service,  although 
not  in  general  a  necessary  part  of  her  equip- 
ment, is  to  be  regarded  as  appurtenant  to  the 
ship,  and  as  included  in  the  term  "  ship  *'  or 
•'vessel."    The  Frolic,  (1906)  148  Fed,  921. 


Leased  property.  —  A  chronometer,  which  is 
one  of  the  appurtenances  of  a  vessel  seized 
under  this  section,  is  not  exempt  from  for- 
feiture because  of  the  fact  that  it  is  not  the 
property  of  the  owners  of  the  vessel,  but  was 
leased  to  them  by  the  owner  to  be  used  as  a 
necessarv  part  of  the  vessel's  equipment. 
The  Frolic,  (1906)   148  Fed.  921. 

Vessel  purchased  on  conditional  sale.  —  An 
agreement  by  the  owner  to  sell  a  schooner,  to 
be  paid  for  in  instalments,  under  which  h^ 
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Ytl.  X,  p.  7IS,  Mt.  11. 


CHINESE  EXCLUSION. 


Yolt  Z,  p.  64,  tol  i. 


put  the  purchaser  in  poasession  and  appointed 
him  master,  with  the  right  to  use  the  vessel 
and  receiye,  her  earnings,  although  retaining 
title, until  full  payment  of  the  purchase  price, 
was  held  to  be  sufficient  to  authorize  the  pur- 
chaser to  appoint  another  master  and  to  ren- 


der her  subject  to  eondemiiation  aild  6ak, 
under  section  lO/fot*  the  knowing  and  wiHvl 
violation  of  the  proirisions  of  such  Aiat  Vf  the 
new  master  so  appointed.  The  Froliei  (1900) 
148  Fed.  918. 


Vol.  I,  p.  782,  sec.  11. 

•*  Kiiowillgly."  —  The  word  "  knowingly,"  ad 
used'  in  this  section,  refers  to  knowl^ge  of 
the  ftict  of  landing  and  iiot  knowledge  thai 
the  Chinese  landed  were  not  legally  entitled 
td  entfer  the  tJnited  States.  Sims  r.  U.  8., 
(lOOS)  121  teA,  515,  58  C.  C.  A.  92. 

Indictment.  —  Under  this  section  prohibit- 
ing any  person  from  aiding  or  abetting  the 
landing  of  any  Chinese  person  brought  into 
the  Tnited  States  from  any  vessel,  an  indict- 
ment charging  defendants  with  "aiding  and 
abetting,"  and  immediately  thereafter  charg- 
ing them  with  "  landing "  Chinese,  was  not 
objectionable  for  repugnancy,  since,  as  de- 
fendants wore  liable  as  principals  for  aiding 
and  abetting  the  commission  of  the  offense, 
the  further  charge  of  ^'landing  the  Chinese" 
was  surplusage,  and  not  repugnant  to  the 
other  charge.  Sims  r.  U.  S.,  (1903)  121  Fed' 
615,  68  C.  C.  A.  92. 

An  indictment  charging  that  defendants  did 
unlawfully  and  knowingly  land,  and  aid  and 
abet  in  landing,  in  the  United  States,  from  a 
certain  foreign  steamship  specified,  then  lying 
at  the  port  of  T.,  three  certain  male  Chinese 
laborers^  named,  each  of  whom  wafl  not  law- 
fully entitled  to  enter  the  United  States, 
who   had   previously   been   brought  on   such 


steamship)  from  the  empire  of  China,  was  not 
demuh*able  for  failure  to  set  out  the  facts 
eonstituting  the  alleged  unlawful  landing. 
Siihs  V,  U.  S.,  (Id03)  121  Fed.  616,  68  C.  C 
A.  92. 

Ah  indictment  charging  '**  John  Doe,  a  Chi- 
nese person  whose  true  natne  is  to  the  grand 
jtirord  afoi-esaid  unknown,"  with  the  offense 
of  aiding  thft  illegal  landing  of  a  Chinese  per- 
son in  the  United  States,  showed  on  its  fatt 
that  the  name  "John  Doe"  was  fictitious 
on]y,  and  that  the  grand  jurors  were  unable 
to  identify  the  person  whom  they  were  indiet- 
ing,  and  was  therefore  void  for  iusufficieiMf 
of  description.  U.  S.  r.  Doe,  (1904)  127  Fel 
982. 

Deportation  decree  as  evidence.  —  A  depor- 
tation decree  rendered  by  the  United  States 
commissioner  in  ^^oceedings  instituted  before 
him  to  determine  the  status  of  a  Chinese  |»r- 
son  alleged  to  have.. been  illegally  bruUl^t 
into  the  United  States  is  relevant  and  com- 
petent evidence  of  the  status  of  such 
and  is  sufficient  to  Justify  ik  grand  fury  is 
finding  an  indictment  against  defendant  far 
wilfally  bringihg  sn6h  person  into  the  Uitited 
States  in  vioTatioh  of  tnis  Act.  U.  8.  r.  Hills, 
(1908)  124  Fed.  881. 


Vol.  I,  p.  782,  sec.  12. 

Jntisdiction.  —  Since  no  formal  complaint 
or  pleadings  are  required  in  Chinese  deporta- 
tion proceedings,  it  has  been  held  that  where 
certain  Chinese  persons  proceeded  against 
were  before  the  commissioner  and  before  the 
District  tlourt  on  appeal,  objections  to  the 
validity  of  the  process  of  arrest  were  not 
available  to  oust  the  court  of  jurisdiction. 
Toy  Tong  t\  U.  S.,  (1906)  146  Fed.  343,  76 
CCA.  621. 

Trial  by  jury.  —  Proceedings  for  the  depor- 
tation of  Chinese  persons  are  not  "causes," 
within  tt.  S.  sec.  666,  4  Fed.  Stat.  Annot.  236, 


declaring  that  the  trial  of  issues  of  faet  it 
the  United  States  District  Courts  in  all  causes 
except  cases  in  equity  and  cases  of  admiraitr 
and  maritime  jurisdiction,  etc.,  shall  he  bj 
jury.  Toy  Tong  t?.  U.  S.,  (1906)  146  Fed-  343, 
76  C.  C.  A.  621. 

Iteview.  —  Proceedings  to  enforce  the  Chi- 
nese Exclusion  Acts,  being  adniinistrative 
rather  than  judicial,  the  decision  of  a  Chinese 
inspector  refusing  permission  to  a  Cfiimse 
person  to  land  is  not  reviewable  by  the  courts. 
Toy  Tong  t?.  U.  S.,  (1906)  146  Fed.  348,  76  C 
C.  A.  621. 


Vol.  X,  p.  54,  sec.  5. 

Constniction  of  statute.  —  The  purpose  and 
effect  of  Act  April  29,  1902,  ch.  641,  32  Stat, 
L.  176,  1  Fed.'  Stat.  Annot.  755,  as  amended 
by  this  section,  was  to  continue  all  such  laws 
in  force  after  the  expiration  of  the  then  ex? 
isting  treaty  with  China  of  Dec.  8,  1894,  in- 


cluding sections  5-11,  13,  and  14  of  Act  Sept 
13,  1888,  ch.  1015,  25  Stat.  L.  477,  479, 
1  Fed.  Stat.  Annot.  770-774,  which  are  therein 
expressly  enumerated.  Hong  Wing  t?.  U.  S.i 
(1906)  142  Fed,  128,  73  C  C  A.  346* 
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Vol.  I,  p.  786,  sec.  1993. 

Childfen  bprfi  abrp^^r  —  Undjer  this  section 
a  child  bo}rii  in  a  foreign  country,  but  whose 

father  was  ^%  the  |;iine  of  the  ehild^s  birth  a 

•    .  .. 

Vol.  I,  p.  78S,  s^c.  1994. 

Conflict  between  immigration  and  natnrali- 
lation  laws.  —  'Iliis  section  is  not  intended  to 
annul  or  override  the  immigration  laws,  so 
as  to  authorise  the  admission  into  this  coun- 
try of  the  wife  of  a  naturalized  alien  not 
otherwise  entitled  to  enter.  Thus  it  has  been 
held  that  the  clause  "who  might  herself  be 
lawfully  naturalized,"  as  used  in  this  sec- 
tion, litnits  the  section  to  a  woman  lawfully 
within  the  Country,  her  own  capacity,  inde- 
pendent of  her  marital  status,  being  essential 
to  attainment  of  citizenship,  so  that  where 
the  wife  of  a  naturalized  alien  was  not  en- 
titled to  enter  the  country  under  the  immi- 
gration regulations  because  afflicted  with  a 
contagious  disease,  she  would  not  become  a 
citizen  entitled  to  enter  by  the  naturaliza- 
tion of  her  husband.  In  re  Rustigian,  (1908) 
169  Fed.  980. 


citizen  of  the  United  States,  is  a  citizen 
thereof.  Buckley  v.  McDonald,  (1000)  33 
Mont.  483,  84  Pac.  1114. 


But  in  In  re  Nicola,  (C.  C.  A.  1911)  184 
Fed.  322,  affirming  (1909)  173  Fed.  626,  it  was 
held  that  the  wife  of  a  citizen  of  the  United 
States,  who  at  the  time  of  her  marriage,  al- 
though then  an  alien,  might  have  been  law- 
fully naturalized  without  regard  to  where  the 
marriage  took  place,  could  not  thereafter  be 
excluded  from  entry  into  the  United  States 
under  the  immigration  laws,  although  she 
might  be  subject  to  exclusion  if  an  alien. 

So  it  has  been  held  that  an  alien  female 
who  lawfully  enters  this  country  for  a  law- 
ful purpose  and  marries  an  American  citizen 
becomes  herself  an  American  citizen  and  is 
not  subject  to  deportation.  Sprung  v.  Mor- 
ton, (1909)  182  Fed.  330.  •  See  also  Hopkins 
17.  Fachant,  (C.  C.  A.  1904)  130  Fed.  839. 


1909  Supp.,  p.  69,  sec.  3. 

The  wife  becomes  incprnpetent.  —  The  case 
cited  in  the  original  note  was  reversed  in  so 
far  as  it  allowed  an  amendment  to  the  peti- 
tion,  the  appellate  court  holding   that   the 

1909  Supp.,  p.  69,  sec.  5. 

Effect  of  immigration  laws.  —  Where  a 
minor  child,  whose  father  was  a  naturalized 
citizen,  had  never  resided  in  the  United 
States,  and  on  applying  to  enter  was  found 
by  a  board  of  special  inquiry  to  be  an  idiot, 
and  within  excluded  classes,  he  was  not  en- 


petition  was  absolutely  void,  and  therefore 
not  amendable.  U.  8.  v,  Martorana,  (C.  0.  A. 
1909)  171  Fed.  397. 


titled  to  enter  because  of  the  citizenship  of 
his  father,  as  such  right  to  enter  could  not 
begin  until  the  child  had  begun  to  perma- 
nently reside  within  the  United  States.  U.  S. 
V.  Rodgers,  (1910)  182  Fed.  274,  affirmed  (C. 
C.  A.  1911)  185  Fed.  334. 


CIVIL  RIGHTS, 


Vol.  I,  p.  791,  sec.  1977. 

Applicability  to  individuals.  —  Congress 
was  not  empowered  by  U.  S.  Const.,  13th 
Amendment,  to  make  rt  an  offense  against 
the  United  Stat^s»  cognizable  in  the  federal 
rourts,  for  private  individuals  to  compel 
negro  citizens,  by  intimidation  and  force,  to 
desist  from  performing  their  contracts  of  em- 
ployment, but  the  remedy  must  be  sought 
through  state  action  and  in  state  tribunals, 
subject  to  the  supervision  of  the  Supreme 
Court  of  the  United  States  by  writ  of  error 


in  proper  cases.    Hodges  r.  U.  S.,  (1906)  203 
U.  S.  1,  27  S.  Ct.  6.  51  U.  S.  (L.  ed.)  66. 

State  tajcation  laws.  — This  section  does 
not  affect  the  validity  of  a  state  statute  re- 
quiring insurance  companies,  except  county 
mutuals,  not  organized  for  pecuniary  proftt, 
and  certain  others,  to  pay  a  tax  of  one  per 
cent,  of  their  gross  receipts  after  deducting 
amounts  for  losses,  etc.  Iowa  Mutual  Tor- 
nado Ins.  Assoc.  V,  Gilbertson,  (1906)  129  la. 
658,  106  N.  W.  153. 
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▼oL  I,  p.  T9t,  tM.  1971. 


CIVIL  RIGHTS. 


Vol.  I,  p.  §01,  SM.  18M. 


Vol.  I,  p.  792,  sec.  1978. 

Constitutionality. — Congress  has  the  power, 
under  the  13th  Constitutional  Amendment,  to 
protect  citizens  of  the  United  States  in  the 
enjoyment  of  those  rights  which  are  funda- 

Vol.  I,  p.  795,  sec.  1979. 

Juriadiction.  —  The  scope  of  the  equitable 
jurisdiction  of  the  federal  courts  was  not  ex- 
tended by  this  section  beyond  what  was  an 
appropriate  subject-matter  for  equitable  re* 
lief  according  to  existing  standards.  Giles  v, 
Harris,  (1903)  189  U.  S.  475,  23  S.  Ct.  WO, 
47  U.  S.  (L.  ed.)  909.  See  also  Moyer  c.  Pea- 
body,  (1909)  212  U.  S.  78,  29  S.  Ct.  236,  53 
U.  S.  (L.  ed.)  410. 

An  action  against  election  officers  to  re- 
cover damages  for  the  wrongful  rejection  of 
the  plaintiffs  vote  for  a  member  of  Congress 
is  one  arising  under  the  Constitution  of  the 
United  States,  and  is  within  the  jurisdiction 
of  a  federal  court,  where  the  damages  are 
laid  at  more  than  $2,000.  Brickhouse  r. 
Brooks,  (1908)   165  Fed.  534. 

Where,  in  a  suit  by  a  private  person  against 
state  judges  of  general  jurisdiction,  the  state- 
ment of  plaintiff's  claim  did  not  show  diverse 
citizenship,  or  that  the  action  involved  a  fed- 
eral question,  a  mere  allegation  that  defend- 
ants were  liable  under  this  section  was  hold 
to  be  insufficient  to  establish  federal  jurisdic- 
tion, in  the  absence  of  an  allegation  of  facts 
showing  a  substantial  dispute  as  to  the  effect 
or  construction  of  the  Constitution,  or  of 
some  law  of  the  United  States  on  the  deter- 
mination of  which  the  recovery  depended. 
U.  S.  V.  Bell,  (C.  C.  A.  1905)  135  Fed.  3.36. 

Disfranchisement.  —  Where  the  registers  of 
election  of  the  city  of  Annapolis  refused  to 
register  the  plaintiffs,  who  were  negroes,  and 
who  were  otherwise  qualified  voters,  because 
they  did  not  fulfil  the  qualifications  of  voters 
prescribed  by  Acts  Md.  1908,  ch.  525,  which 
Act  was  unconstitutional  in  so  far  as  it 
effected  negro  disfranchisement,  it  was  held 
that  the  plaintiffs  were  entitled  to  recover 
damages  against  defendants  under  this  sec- 
tion; nor  were  complainants  required  to  allege 
that  defendants  in  refusing  to  register  plain- 
tiffs acted  wilfully  or  maliciously.  Anderson 
V,  Myers,  (1910)   182  Fed.  223. 

Amount  In  controTersy.  —  In  an  action  un- 
der this  section  to  recover  damages  for  de- 

Vol.  \,  p:  799,  sec.  1986. 

Commisaioner's  fees.  —  A  commissioner  of 
a  federal  Circuit  Court  is  not  entitled  to  com- 
pensation for  services  rendered  in  connection 
with  complaints  in  civil-right  cases  in  which 
there  has  been  no  arrest  and  examination, 
since  the  fee  of  ten  dollars  allowed  him  by 


mental  and  belong  to  every  citizen,  if  the 
deprivation  of  such  rights  is  solely  because 
of  race  or  color,  and  this  section  is  within  that 
power.    U.  6.  v.  Morris,  (1903)  125  Fed.  322. 


priving  plaintiff  of  rights  secured  to  him  by 
the  Constitution  and  laws  of  the  United 
States  imder  color  of  a  state  statute  or  law, 
the  plaintiff  is  not  required  to  allege  that  the 
defendants  acted  maliciously,  and  a  failure 
to  do  so  does  not  authorize  the  court  to  deter- 
mine as  matter  of  law  that  only  nominal 
damages  are  recoverable,  and  that  therefore 
the  action  is  not  within  the  jurisdiction  of  a 
federal  court.  Brickhouse  r.  Brooks,  (1908) 
165  Fed.  534. 

RiChta  protected.  — The  rights,  privilq^es, 
and  immunities  referred  to  in  this  section  are 
those  secured  by  the  Constitution  and  the 
laws  of  the  United  States,  and  do  not  indnde 
the  right  of  an  individual  to  life,  liberty,  or 
property,  which  are  primary  rights  within  the 
protection  of  the  state  of  which  the  indi- 
vidual is  an  inhabitant.  Brawner  f.  Irvin, 
(1909)  169  Fed.  964.  See  also  Wadlei^  r. 
Newhall,  (1905)  136  Fed.  941. 

Right  to  custody  of  children.  —  The  Gali- 
fornia  statute  (Code  dv.  Pra  Cal.,  sec,  1747), 
which  authorizes  proceedings  for  the  appoint- 
ment of  guardians  for  the  persons  and  es- 
tates of  minor  children  having  no  guardians 
by  will  or  deed  is  a  lawful  exercise  of  the 
state's  power;  and  proceedings  based  thereon, 
by  whicli  parents  are  depriv^  of  the  custody 
of  their  children,  do  not  give  them  a  right  of 
action  against  the  persons  instituting  the 
proceedings,  under  this  section,  for  depriving 
them  of  rights,  privileges,  or  immunities  se- 
cured to  them  bv  the  Constitution  or  laws 
of  the  United  States.  Wadleigh  r^  Newhall. 
(1905)  136  Fed.  941. 

Persons  protected.  —  Persons  of  African  de- 
scent have  the  same  rights  as,  but  no  greater 
than,  other  citizens  in  the  state  where  they 
make  their  home;  the  rights  and  privilejrw 
protected  from  infringement  by  this  section, 
and  the  infringement  of  which  creates  a  cause 
of  action  for  damages,  being  common  to  all 
citizens.  Brawner  v.  Irvin,  (1900)  169  Fed. 
964. 


this  section  "  for  his  services  in  eadi  case, 
inclusive  of  all  services  incident  to  the  arrest 
and  examination,"  when  earned,  covers  all 
services,  and,  unless  earned,  he  gets  no  other 
fee.  Allen  v.  U.  S.,  (1907)  204  U.  a  581,  27 
a  a.  324,  51  U.  S.  (L.  ed.)  634. 


Vol.  I,  p.  801,  sec.  1990. 

Constitutionality.  —  This  section  is  a  valid  for  crime,  and  declaring  that  Congress  shall 

exercise   of   power   granted    to   Congress    by  have    power   to    enforce   this   by   legislation. 

Const.  U.  S.,  Amend.  13,  forbidding  slaverj'  or  U.  S.  t?.  McClellan,  (1904)  127  Fed.  971. 

involuntary  servitude  except  as  punishment  Peonage  defined.  —  Peonage  is  a  term  de- 
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tol.  I,  p.  101,  8M.  1990. 


CIVIL  RIGHTS. 


Vol.  I,  p.  809,  SM.  1091 


scriptive  of  a  condition  which  has  existed  in 
Spanish  America,  and  especially  in  Mexico. 
The  essence  of  the  thing  is  compulsory  ser- 
vice in  payment  of  a  debt.  A  peon  is  one 
who  is  compelled  to  work  for  his  creditor 
until  his  debt  is  paid.  Bailey  r.  Alabama, 
(1911)  219  U.  a  219,  31  S.  Ct.  146,  65  U.  8. 
(L.  ed.)  191;  U.  S.  V.  McClellan,  (1904)  127 
Fed.  971;  Peonage  Cases,  (1906)  136  Fed. 
707;  U.  S.  f.  aement,  (1909)  171  Fed.  974. 

Elements  of  offense.  —  The  fact  that  per- 
sons were  induced  to  work  for  another  in 
payment  of  debts  through  fear  of  prosecution 
if  they  refused  does  not  render  the  master 
guilty  of  peonage,  unless  such  fear  was  caused 
by  threats  of  prosecution  made  by  him  at 
the  time.  U.  S.  v,  Clement,  (1909)  171  Fed. 
974. 

Imprisonment  for  violation  of  contract  to 
labor  or  to  lease  lands.  —  An  Alabama  stat- 
ute (Act  March  1,  1901,  Acts  1900-1901, 
p.  1208,  sec.  1)  makes  it  a  penal  offense 
where  any  person  who  has  contracted  in  writ- 
ing to  labor  for  or  serve  another  for  any 
given  time,  or  who  has  by  written  contract 
leased  or  rented  land  from  another  for  any 
specified  time,  or  who  has  contracted  in  writ- 
ing with  the  party  furnishing  lands,  or  the 
lands  and  teams  to  cultivate  it,  either  to  fur- 
nish the  labor  or  labor  and  teams  to  cultivate 
the  lands,  shall  afterwards,  without  the  con- 
sent of  the  other  party  and  without  suffi- 
cient excuse,  to  be  adjudged  by  the  court, 
"  leave  such  other  party  or  abandon  said  con- 
tract, or  leave  or  abandon  the  leased  prem- 
ises or  land,  and  take  employment  of  a  sim- 
ilar nature  from  another  person  without  first 
giving  him  notice  of  the  prior  contract."  An- 
other statute  subjects  the  new  employer  to 
heavy  penalties  if  hie  employs  such  person, 
with  knowledge  of  the  prior  contract,  with- 
out the  consent  of  the  former  employer.  It 
was  held  that  this  Act  was  void  as  in  viola- 
tion of  the  Thirteenth  Amendment,  prohibit- 
ing involuntary  servitude  except  as  a  punish- 
ment for  crime,  and  that  its  enforcement  es- 
tablished a  system  of  peonage  within  the 
meaning  of  R.  S.  sec.  1990,  enacted  to  carry 
such  amendment  into  effect.  Peonage  Cases, 
(1903)  123  Fed.  671. 

The  South  Carolina  statute  (Crim.  Code, 
sec.  367),  declaring  a  laborer  under  con- 
tract to  labor  on  farm  lands,  who  shall  re- 
ceive  advances  and  thereafter  wilfully  and 


without  just  cause  fail  to  perform  the  rea- 
sonable service  required  by  the  contract, 
guilty  of  a  misdemeanor,  is  a  violation  of 
Const  U.  S.,  Amend.  13,  prohibiting  slavery 
or  involuntary  servitude  except  as  a  punish- 
ment for  crime,  and  of  this  section,  enacted 
pursuant  thereto,  abolishing  peonage.  Ex  p, 
HoUman,  (1907)  79  S.  C.  9,  60  S.  E.  19. 

But  in  Young  v.  State,  (1908)  4  6a.  App. 
827,  62  S.  E.  668,  it  was  held  that  a  state 
statute  which  makes  criminal  the  procure- 
ment^ of  money  upon  a  fraudulent  contract 
to  perform  service,  and  the  fraudulent  aban- 
donment of  the  contract  after  having  so  pro- 
cured the  money,  is  not  a  violation  of  the 
federal  statutes  prohibiting  involuntary  ser- 
vice or  labor. 

Breach  of  labor  contract  as  prima  facie  evi- 
dence of  fraud.  —  So  far  as  the  refusal  with- 
out just  cause  to  perform  the  labor  called  for 
in  a  written  contract  of  employment  under 
which  the  employee  has  obtained  money  which 
was  not  refunded,  or  property  which  was  not 
paid  for,  is  made  prima  facie  evidence  of  an 
intent  to  defraud  by  a  state  statute,  and 
therefore  punishable  as  a  criminal  offense, 
such  legislation  offends  against  the  prohibi- 
tion of  the  Thirteenth  Amendment  to  the 
Federal  Constitution  against  involuntary  ser- 
vitude except  as  punishment  for  crime,  and 
against  the  provisions  forbidding  peonage, 
found  in  this  section,  enacted  to  secure  the 
enforcement  of  such  amendment  —  especially 
where,  under  the  local  practice,  the  accused 
may  not,  for  the  purpose  of  rebutting  the 
statutory  presumption,  testify  as  to  his  un- 
communicated  motives,  purposes,  or  inten- 
tions. Bailey  v,  Alabama,  (1911)  219  U.  S. 
219,  31  S.  Ct.  146,  55  U.  S.  (L.  ed.)  191. 

Jurisdiction.  —  A  federal  court  may  enter- 
tain a  prosecution  for  violation  of  this  sec- 
tion denouncing  peonage,  though  prosecution 
of  the  same  acts  under  the  name  of  kidnap- 
ping and  false  imprisonment  might  be  had 
in  the  state  courts.  U.  S.  v.  McClellan,  (1904) 
127  Fed.  971. 

Intimidation.  —  Inducing  a  person  to  labor 
in  payment  of  debts  by  threats  of  prosecu- 
tion may  constitute  intimidation  and  amount 
to  peonage,  if  by  reason  of  the  different  diar- 
acter  of  the  parties  such  threats  overcame  the 
will  of  the  servant  and  the  service  is  invol- 
untary. U.  S.  V.  Clement,  (1909)  171  Fed. 
974. 


Vol.  I,  p.  802,  sec.  1022. 

Crimes  punishable  by  fine  or  imprisonment 
not  in  state  prison  or  penitentiary.  —  Offenses 
against  the  United  States  punishable  by  a 
fine  or  by  imprisonment  not  in  a  state  prison 
or  penitentiary  are  not  infamous,  withm  the 
meaning  of  the  Fifth  (Ik>nstitutional  Amend- 
ment, and  any  such  offense  may  be  prosecuted 
by  information.  U.  S.  v.  Camden  Iron  Works, 
(1907)  160  Fed.  214,  reversed  on  other  grounds 
(C.  C.  A.  1908)  158  Fed.  561. 


Violation  of  pure  food  law.  — In  U.  8.  r. 
J.  Lindsay  Wells  Co.,  (1910)  186  Fed.  248,  it 
was  held  in  a  prosecution  for  violation  of  the 
Food  and  Drugs  Act  of  June  30,  1906,  ch. 
3915,  sec.  2,  34  Stat.  L.  768,  1909  Supp.  Fed. 
Stat.  Annot.  137,  that  as  the  imprisonment 
for  violation  of  the  Act  could  not  be  more 
than  one  year,  and  therefore  could  not  be  in 
the  penitentiary,  the  crime  was  not  infamous 
and  the  prosecution  could  be  begun  by  infor- 
mation of  the  district  attorney. 
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Vol.  i;  p.  802,  sec.  5508. 

ConttitutioiuUity.  —  Ckingress  was  not  em- 
powered by  U.  S.  Const.,  ISth  Amendment, 
to  make  it  an  offense  against  the  United 
States,  cognizable  in  the  federal  courts,  for 
private  individuals  to  compel  negro  citizens, 
by  intimidation  and  force,  to  desist  from  per- 
forming their  contracts  of  employment,  but 
the  remedy  must  be  sought  through  state  ac- 
tion and  in  state  tribunals,  subject  to  the 
supervision  of  the  Supreme  Court  of  the 
United  States  by  writ  of  error  in  proper 
cases.  Hodges  t?.  U.  8.,  (1906)  203  U.  8.  1, 
27  S.  Ct.  6,  61  U.  S.  (L.  ed.)  65. 

Persons  protected.  —  This  section  was  not 
intended  for  the  sole  protection  of  the  civil 
rights  of  citizens  of  African  descent,  depend- 
ing entirely  on  the  Federal  Constitution  and 
laws  passed  in  accordance  therevrith,  but  pro- 
tects all  citizens  in  the  civil  rights  guaran- 
teed and  secured  to  them  by  the  Constitution 
and  laws  of  the  United  States.  Felix  c.  U. 
S.,  (C.  C.  A.  1911)  186  Fed.  685. 

Conspiracy  to  impose  involuntary  Mrvitude. 
— ^•"If  two  or  more  persons  conspire  to  falsely 
accuse  another  of  crime  and  carry  him  before 
a  magistrate  in  order  that  he  may  be  con- 
victed and  put  to  hard  labor,  having  at  the 
time  the  purpose  or  design  to  hire  such  per- 
son or  to  enable  some  other  person  to  hire 
him,  they  are  guilty  under  this  section,  if 
such  accused  person  is  a  citizen  of  the  United 
States,  of  a  conspiracy  to  deprive  him  of  the 
free  exercise  or  enjoyment  of  a  right  or  privi- 
lege secured  to  him  by  the  Constitution  of 
the  United  States.  Peonage  Cases,  (1903)  123 
I^ed.  671;  Smith  t?.  U.  S.,  (C.  C.  A.  1907)  167 
Fed.  721. 

Conspiracy  to  prevent  negroes  from  leasing 
laftd.  —  A  conspiracy  between  two  or  more 
persons  to  prevent  negro  citizens  from  exer- 
cising the  right  to  lease  and  cultivate  land, 
because  they  are  negroes,  is  a  conspiracy  to 
deprive  them  of  a  right  secured  to  them  by 
the  Constitution  and  laws  of  the  United 
States,  within  the  meaning  of  this  section. 
U.  S.  tJ.  Morris,  (1903)  125  Fed.  822. 

Sight  to  otganike.  —  The  right  of  a  citizen 
to  organize  miners,  artisans,  laborers,  or  per- 
sons in  any  pursuit,  as  well  as  the  right  of 
individuals  in  such  callings  to  unite  for  their 
own  improvement  or  advancement,  or  for  any 
other  lawful  purpose,  is  a  fundamental  right 
of  a  citizen  in  all  free  governments;  but  it  is 
not  a  right,  privilege,  or  immunity  granted 
or  secured  to  citizens  of  the  United  States, 
by  its  (Constitution  or  laws,  and  is  left  solely 
to  the  protection  of  the  states.  U.  S.  t?. 
Moore,  (19Q4)   129  Fed.  630. 

Right  to  vote  for  member  of  House  qf  Jlep- 
resentatives. —  The  right  or  privilege  to  vqte 
at  an  election  for  a  member  of  tl^e  HQUs>e  of 
Representatives  of  the  United  States  is  ^ 
rignt  or  privilege  secured  by  the  Constitution 
of  the  United  States,  and  si^ch  right  is  there- 
fore within  the  meaning  of  section  5508. 
Felix  tJ.  U.  S,,  (C.  C.  A.  1911)  ISq  Fed.  685. 

Right  to  vote  at  state  election.  —  This  sec- 
tion is  not  appropriate  legislation  for  the  en- 
forcement of  the  Fifteenth  Constitutional 
Amendment,  both  because  it  relates  to  the 


acts  of  individuals,  and  not  of  a  state,  and 
because  it  is  broader  in  its  terms  than  the 
legislation  authorized  by  the  amendment;  and 
it  will  not  sustain  an  indictment  for  conspir- 
ing to  prevent  a  citizen  from  voting  at  a 
purely  state  or  municipal  election  on  account 
of  his  race  or  color,  whether  the  defendants 
are  charged  as  individuals,  or  as  officers  of 
the  state.  Karem  r.  U.  S.,  (C.  C.  A.  1903) 
121  Fed.  250. 

Right  to  personal  liberty.  —  Where  an  in- 
dictment charged  that  defendants  conspired 
to  injure,  oppress,  threaten,  and  intimidate 
B.,  a  citizen  of  the  United  States,  in  the  free 
exercise  of  his  privilege  of  contracting  and 
being  contracted  with,  his  right  of  personal 
security  and  personal  liberty,  and  the  ovctI 
act  charged  was  the  seizing  of  B.,  the  placing 
of  handcuffs  on  him,  and  compelling  him,  by 
force  and  against  his  will,  to  enter  into  a 
pretended  contract  to  work  for  a  long  period 
of  time  for  the  defendant,  it  was  held  that 
the  indictment  did  not  state  an  offense  within 
the  jurisdiction  of  the  federal  courts,  under 
section  5608,  the  citizen's  right  to  personal 
liberty  and  security  being  within  the  primary 
jurisdiction  of  the  state.  U.  &  t?.  P>erhart, 
(1899)   127  Fed.  254. 

Right  to  trial  by  due  process  of  law.  —  In 
Ex  p.  Riggins,  ( 1904)  134  Fed.  404,  the  Circuit 
Court  ruled  that  certain  counts  of  the  indict- 
ment were  good,  under  the  Thirteenth  Amend- 
ment. It  also  held  that  two  other  counts  based 
upon  the  Fourteenth  Amendment  were  good, 
as  the  Fourteenth  Amendment  secured  to  a 
prisoner  in  custody  of  the  sheriff,  on  accusa- 
tion of  crime  against  the  state,  the  right, 
privilege,  or  immunity  to  have  the  benefit  of 
a  jury  trial  by  the  operation  of  the  state's 
established  course  of  judicial  procedxure,  and 
that  private  individuals  who  lynched  such  a 
prisoner,  to  prevent  his  enjoying  the  benefit 
of  such  a  trial,  deprived  him,  in  the  constitu- 
tional sense,  of  a  right  secured  to  him  under 
the  Fourteenth  Amendment,  and  could  prop- 
erly be  indicted  under  this  section  and  sec- 
tion 5500  Rev.  Stat.,  2  Fed.  Stat,  Annot. 
864.  The  defendant  Powell,  who  obtained  a 
severance  and  demurred  to  the  indictment, 
was  a  codefendant  with  Riggins,  who  ap- 
pealed to  the  Supreme  Court,  (1905)  199 
U.  S.  547,  26  S.  Ct.  147,  50  U.  S.  (L.  ed.) 
303,  from  a  decision  of  the  Circuit  Court  re- 
fusing to  discharge  him  upon  habeas  corpus. 
The  Supreme  Court,  holding  thi^  habeas  cor- 
pus was  not  the  proper  mode  of  testing  such 
questions,  quashed  the  writ.  Riggins's  appeal 
was  a^rgued  and  submitted  at  the  same  term 
as  the  Hodges  Cikse,  (1906)  203  U.  S.  1,  27 
S.  a.  6,  51  U.  S.  (L.  ed.)  65,  which  involved 
like  questions  under  the  Thirteenth  Amend- 
ment. After  the  Supreme  Court  thus  dis- 
posed of  tho  Riggins  appeal,  it  decided  the 
Hodges  case,  holding  that  similar  rights  to 
those  claimed,  under  the  Thirteenth  Amend- 
ipent,  were  not  secured  by  the  Constitution 
or  laws,  and  made  use  of  expressions  in  the 
latter  opinion  which,  in  the  view  the  Circuit 
Court  took  of  them,  under  the  circumstances 
stated,  made  it  doubtful  whether  the  Supreme 
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Court  did  not  intend  to  hold  that  the  United 
States  had  no  power,  under  any  circum- 
stances,  to  deal  with  lawless  private  indi- 
viduals for  violation  of  rights  secured  under 
the  Fourteenth  Amendment.  The  goveru- 
ment  insisted  that  the  exptessicm  in  ihe 
Hodges  opinion  as  to  the  Fourteenth  Amend- 
ment "  went  beyond  the  case  *'  and  should  not 
"  control  the  judgment "  as  to  the  rigl^ta  and 
immunities  here  claimed  under  the  Four- 
teenth Amendment.  The  Circuit  G^urt,  while 
satisfied  as  to  the  souifdness  of  the  Biggins 
case  88  regards  the  counts  based  ori  the  Four- 
teenth Amendment,  was  nevertheless  of  the 
opinion  that  proper  judicial  subordiaation  re- 
quired the  Circuit  Court,  under  the  circuni- 
stances  stated,  not  to  run  counter  to  the  last 
utterances  of  the  Supreme  Court  as  to  the 
Fourteenth  Amendment,  though  they  "  went 
beyond  the  case,"  and  that  the  only  court 
which  could  properly  determine  what  Was  iu- 
tended  by  these  expressions  is  the  Supreme 
Court  itself,  and  accordingly  held,  sustaining 
the  demurrers  to  the  indictment,  that  no 
right,  privilege,  or  immunity,  under  the  Four- 
teenth Amendment,  in  respect  of  due  process 
at  any  stage  of  the  duty  of  the  state  in 
affording  it,  is  secured  under  that  amendment, 
unless  there  is  actual  denial  of  the  right  by 
the  state  or  its  officers;  and  that  private  in- 
dividuals who  take  a  prisoner  from  the  cus- 
tody of  the  state's  officers  and  murder  him, 
to  prevent  his  enjoying  the  beueflts  of  a  trial 
by  the  operation  of  the  state's  established 
course  of  judicial  procedure,  do  not  deprive 
him  of  the  enjoyment,  in  the  constitutional 
sense,  of  any  right  secured  to  him  by  the 
Constitution  or  laws,  and  were  not  there- 
fore Jn'lictable  under  sections  5508  and  5500 
of  the  Revised  Statutes.  U.  S.  r.  Powetl, 
(1907)  151  Fed.  648,  affirmed  (1909)  212  U.  S. 
664,  29  S.  a.  690,  53  U.  S.  (L.  ed.)  653,  on 
the  authority  of  Hodges  r.  U.  S.,  (1906)  203 
U.  S.  1,  27  S.  Ct.  6,  51  U.  S.  (L.  ed.)  65. 

Sufficiency  of  evidence.  —  On  the  trial  of 
defendants  charged  with  conspiracy  to  de- 
prive a  person  named  of  his  rights  uuder  the 
Constitution  and  laws  of  the  United  States 
by  subjecting  him  to  involuntary  servitude, 
there  was  evidence  that  one  of  the  defendants 
went  to  Memphis,  Tenn.,  and  there  hired  fif- 
teen or  more  negroes  to  go  with  him  to  his 
place  in  Missouri  to  work  in  a  mill,  promis- 
ing liberal  wages.  On  their  arrival  in  the 
night,  they  were  met  at  the  station  by  an- 
other of  the  defendants  with  hacks  and  taken 
to  a  farm  twelve  miles  distant,  where  they 
were  searched  for  weapfOlris,  and  then  placed 
in  a  cabin  under  the  guard  of  others  of  the 
defendants  armed  with  repeating  rifles  and 
revolvers.  They  were  kept  under  such  guards 
night  and  day  and  worked  on  the  farm  in 
clearing  atid  ditching,  were  subjected  to 
brutal  punishments,  and  few,  if  any,  received 
the  promised  wages.  Some  who  succeeded  in 
escaping  were  brought  back  by  some  of  the 
defendants  armed  with  guns.  Each  of  the 
defendants    convicted    participated    in   some 

Vol.  I,  p.  804,  sec.  5510. 

Civil  action  for  damages  for  infringement.  —  This  is  a  penal  statute,  the  infringement  of 
which  will  not  give  rise  to  a  civil  action  for  damages.    Brawner  r.  Irvin,  (1909)  169  Fed.  964. 
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way  in  such  transactions,  either  as  owner  of 
the  farm,  overseer,  or  guard.  It  was  held 
that  such  evidence  was  sufficient  to  warrant 
the  submission  of  the  case  to  the  jury,  and 
to  support  a  finding  of  conspiracy  as  charged. 
Smitl?  a.  If,  S.,  (C.  C.  A.  1907)  157  Fed.  721. 

Indictment.  —  An  indictment  under  this 
section  which  charges  that  defendants  con- 
spired to  jujure,  etc.,  certain  nlanyed  persons, 
male  citizens  over  twenty-one  years  of  age, 
"it  the  free  exercise. and  enjoyfnent  of  aright 
and  privilege  secfured  to  them,"  was  held  to 
be  bad  as  ^definite,  in  that  it  failed  to  statte 
what  particular  rigtit  and  privilege  was 
tneant,  though  it  continued  with  a  recital  that 
defendants  were  officerdi  of  an  election  pre- 
cinct, and  conspired  together  "  for  tfie  pur- 
poses afotesaid,"  and  "  to  <;arry  out  and  effect 
the  object  of  the  same"  failed  to  open  the 
polls  promptly,  and  by  a  tardy  discharge  of 
their  diltied  and  irec[ti6nt  dbde'iiced  prevented 
the  persons  named  from  voting.  McKenna  t?. 
U.  S.,  (C.  C.  A.  1904)   127  j'ed.  88. 

In  an  indictftient  under  this  section  for  con- 
spiracy to  deprive  a  citizen  of  a  right  secured 
to  him  by  the  Constitution  or  laws  of  the 
United  States,  it  is  not  necessary  to  aver 
any  overt  act,  and  any  averment  in  such  an 
indictment  of  aLcts  done  liiust  necessarily  be 
referfed  to  the  charge  of  conspiracy  as  de- 
scribing or  particularizing  such  charge. 
Stnith  V.  U.  S.,  (C.  G.  A.  1907)  157  Fed.  721. 

An  indictment  which  charges  the  accused 
in  the  language  of  the  statute  with  having 
conspired  to  injure,  oppress,  threaten,  and  in- 
timidate a  citizoft  named  in  the  free  exercise 
of  a  right  secured  to  him  by  the  Constitution 
and  laws  of  the  United  States,  and  which  by 
Tt'ay  of  further  particnlarizing  averred  that 
such  tight  was  the  right  to  the  free  exercise 
and  enjoyment  of  freedom  from  involuntary 
servitude  and  slavery,  and  that  the  con- 
spiracy Was  to  be  effected  by  arresting,  im- 
prisoning, guarding,  and  compelling  him  by 
threats  and  intimidation  to  work  and  labor 
against  his  will  for  the  defendants,  was  he}d 
to  sufficiently  describe  the  offense,  without 
excluding  the  defendants,  from  the  operation 
of  the  exception  in  the  Thirteenth  Constitu- 
tional Amendment  by  an  averment  that  such 
person  was  not  held  in  servitude  as  a  punish- 
ment for  crime.  Smith  v.  U.  S.,  (C.  C.  A. 
1907)  157  Fed.  721. 

Effect  of  acquittal  in  state  court.  —  An  ac- 
quittal of  murder  after  a  regular  trial  in  a 
state  court  having  fuU  jurisdiction  in  the 
premises  is  a  bai'  to  so  much  of  an  indictment 
for  conspiring  criminally  in  violation  of  sec- 
tions 5508,  5509,  as  seeks,  by  charging  defend- 
ants with  the  commission  of  such  murder,  to 
enforce  the  provision  of  sertion  5509,  that  if, 
in  carrying  out  such  conspiracy,  an  offense 
against  the  state  has  been  committed,  the 
punishment  provided  for  by  the  state  for 
such  offense  shall  be  imposed.  U.  S.  v.  Mason, 
(1909)  213  U.  S.  116,  29  S.  Ct.  480,  63  U.  S. 
(L.  ed.)  725. 


CIVIL  SERVICE. 


Vol.  If  p.  811,  sec.  3.     [Boards  of  examiners  —  eocaminations.'} 


Detail  of  clerki.  —  This  section  authorices 
the  detail  of  persons  in  the  official  service 
of  the  executive  departments  to  be  members 
of  the  boards  of  examiners  in  the  Civil  Ser- 
vice Commission,  but  does  not  authorize  such 
detail  for  any  other  purpose  or  service. 
(1006)  26  Op.  Atty.Gen.  379. 

Place  of  examinatioiL  —  As  to  the  present 


rule  regarding  place  of  all  examinations,  aee 
the  Census  Act  of  July  2,  1909,  sec.  7,  fint 
proviso,  1909  Supp.  Fed.  Stat.  Annot  716, 
and  annotations  thereunder. 

Hetidence.  —  As  to  the  present  rule  regard- 
ing residence,  see  the  Census  Act  of  July  t 
1909,  sec.  7,  first  proviso,  1909  Supp.  F«d. 
Stat.  Annot.  716,  and  annotations  thereunder. 


Vol.  ly  p.  81 3,  sec.  6.     {Certain  clerks  to  be  classified.'] 


Positions  included.  —  The  protection  of  the 
President's  order  of  July  27,  1897,  against  re- 
movals from  the  civil  service  except  upon 
written  charges,  with  opportunity  for  defense, 
extends  to  an  employee  in  the  office  of  the 
United  States  surveyor-general  for  the  state 
of  Idaho,  certified  by  the  secretary  of  the 
interior  as  within  the  terms  of  this  Act,  and 
the  executive  order  of  May  6,  1896,  made  in 
pursuance  thereof,  extending  the  depart- 
mental service  classified  under  that  Act  so 
as  to  include  all  executive  officers  and  em- 
ployees outside  of  the  District  of  Coliunbia, 
whether  compensated  by  a  fixed  salary  or 
otherwise,  who  are  serving  in  a  clerical  ca- 
pacity, or  whose  duties  are  in  whole  or  in 
part  of  a  clerical  nature.  U.  S.  v.  Wicker- 
sham,  (1906)  201  U.  S.  390,  26  S.  Ct.  469,  60 
U.  S.   (L.  ed.)  79a 

Vol.  I,  p.  813,  sec.  6,  cl.  third. 

Persons  included.  —  Congress  undoubtedly 
intended  that  the  provisions  of  the  civil  ser- 
vice law,  so  far  as  these  provided  for  the 
organization  of  a  classified  service,  should  be 
extended  to  all  persons  engaged  in  the  legiti- 
mate civil  work  of  the  executive  branch  of  the 
government,  whether  such  persons  were  or 
were  not  technically  in  the  employ  of  the 
United  State&     (1907)  26  Op.  Atty.-Oen.  363. 


Promotions.  ~  There  is  nothing  in  this  Act 
nor  in  section  4  of  the  Act  of  August  5, 18^ 
which  prohibits  the  Civil  Service  Commission 
from  approving  a  promotion,  otherwise  un- 
objectionable, where  it  is  informed  that  the 
appointing  officer  expects  or  intends  to  assign 
to  the  appointee  duties  not  included  within 
the  designation  given  to  his  position  in  the 
specific  appropriation  providing  for  his  com- 
pensation.    (1908)  26  Op.  Atty.-Gen.  522. 

Certificationa.  —  There  is  nothing  in  this 
Act  preventing  the  certification  by  the  Com- 
mission of  eligibles  for  a  vacancy  from  ras- 
ters not  designating  functions  of  the  nature 
suggested  by  the  title  of  the  position  givni 
in  the  specific  appropriation  providing  for  the 
compensation  of  the  employee.  (1908)  26  Op. 
Atty.-Gen.  622. 


Deputy  collectors  of  internal  leYenue  would 
seem  to  be  officers  of  the  United  States,  at 
least  in  the  sense  that  they  are  subject  to 
classification  under  the  civil  service  law;  but 
if  not  officers,  they  are  employees  of  the 
United  States;  and,  considered  as  either,  the 
President  has  the  right  to  include  them  in 
the  competitive  classified  service.  (1907)  26 
Op.  Atty.-Oen.  363. 


Vol.  I,  p.  81 4»  sec.  7. 

Preference  where  reductions  are  made.  ^  See  under  p.  828,  sec  1764. 


Vol.  I,  p.  815,  sec.  9. 

Eligibility.  —  In  (1907)  26  Op.  Atty.-Gen. 
301,  it  was  held  that  an  applicant  for  a  posi- 
tion in  the  competitive  classified  service  who 
resided  with  her  father,  a  clerk  in  the  post- 
office  department,  and  who  had  two  brothers 
also  in  the  classified  service  who  maintained 
separate  homes  apart  from  their  father,  was 
entitled  to  appointment  if  otherwise  qualified 
under  the  civil  service  law. 

Certification.  —  The  Civil  Service  Commis- 


sion is  authorized  and  required  to  withboM 
from  certification  the  name  of  any  person 
where  two  or  more  members  of  the  same  fsm- 
ily  are  already  in  the  public  service  under  \hf 
Civil  Service  Act.  (1907)  26  Op.  Atty.-Gen. 
260. 

The  question  whether  there  are  already  two 
or  more  members  of  the  same  family.— To 
the  same  elTect  as  the  original  note,  see  (ItNyT) 
26  Op.  Atty.-Gen.  260. 
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Vol,  I,  p.  815|  seo.  11. 


CIVIL  SERVICE  —  CLAIMS.    ,    voL  nt,  p.  7,  mo.  mtt. 


Vol.  i,  p.  815,  sec.  11. 

Solicitation  by  federal  officers.  —  The  send- 
ing of  a  circular  letter  by  a  political  com- 
mittee to  federal  officers  and  employees, 
soliciting  financial  aid  in  congressional  or 
state  elections^  upon  or  attached  to  which 
appear  the  names  of  federal  officers  or  em- 
ployees, is  a  violation  of  this  section.  (1902) 
24  Op.  Atty.-Gen.  33. 

Vol.  I,  p.  816,  seo.  12. 

Solicitation  by  letter  received  in  public 
office.  —  Solicitation  by  a  letter  intended  to  be 
received  and  read  by  a  post-office  employee  in 
the  post-office  building,  is  embraced  by  the 
provision  of  this  section,  that  no  person  shall, 
in  any  room  or  building  occupied  in  the  dis- 
charge of  official  duties  by  any  officer  or  em- 
ployee of  the  United  States  mentioned  in  such 
Act,  solicit,  "  in  any  manner  whatever,'*  or 
receive,  any  contribution  of  money  or  any 

Vol.  I,  p.  822,  sec.  4. 

Tlie  purpose  of  this  section  is  to  prevent 
the  expenditure  of  public  money  in  the  em- 
ployment of  subordinate  persons  at  the  seat 
of  ^oveiTiment  out  of  appropriations  made 
for  general  purposes,  so  as  to  insure  the 
efficient  control  by  the  Congress  not  only  over 
the  amounts  of  money  expended,  but  also 
over  the  number  and  character  of  subordi- 
nate officers  and  employees  in  the  service  of 
the  United  States  employed  at  the  seat  of 

Vol.  I,  p.  828,  seo.  1754. 

Preference  where  reductions  are  made. — 
Ex -soldiers  or  sailors,  or  the  widows  and 
orphans  of  deceased  soldiers  and  sailors,  are 
not  entitled,  under  the  provisions  of  this  sec- 
tion or  section  3  of  the  Act  of  Aug.  15,  1876, 
19  Stat.  L.  169,  1  Fed.  Stat.  Annot  823,  or 


Fonn  of  words  used.  — The  statute  unques- 
tionably condemns  all  such  circulars  notwith- 
standing the  particular  form  of  words  adopted 
in  order  to  show  a  request  rather  than  a  de- 
mand and  to  give  the  responses  a  guatfi-yol- 
untary  character.  (1902)  24  Op.  Atty.-Gen. 
133. 


other  thing  of  value  for  any  political  purpose 
whatever.  U.  S.  v,  Thayer,  (1908)  209  U.  S. 
39,  28  S.  Ct.  426,  52  U.  S.  (L.  ed.)  673,  revers- 
inff  (1907)   154  Fed.  508. 

The  personal  delivery  to  a  postmaster  jn 
his  office  of  a  sealed  letter  containing  a  re- 
quest for  a  contribution  for  a  political  cam- 
paign constitutes  a  criminal  offense,  under 
this  secUon.  U.  S.  17.  Smith,  (1908)  163  Fed. 
926. 


government.  It  in  no  wise  limits  the  dis- 
cretion of  the  heads  of  the  several  depart- 
ments as  to  the  character  of  the  work  which 
shall  be  required  of  their  several  employees, 
but  is  intended  to  prevent  the  employment 
of  subordinate  officers  or  employees  at  the 
seat  of  government  without  specific  appro- 
priations for  their  payment.  (1908)  26  Op. 
Atty.-Gen.  522. 
Promotions.  —  See  under  p.  813,  sec.  6. 


section  7  of  the  CivO  Service  Act  of  Jan.  16, 
1883,  22  Stat.  L.  406,  1  Fed.  Stat.  Annot.  814, 
to  preference  over  other  persons,  when  re- 
ductions in  salary  and  rank  are  to  be  made, 
even  though  their  qualifications  are  equal. 
(1909)  27  Op.  Atty.-Gen.  49a 


CLAIMS. 


Vol.  II,  p.  7,  sec.  3477. 

Assignments  before  ^lowance.  —  So  far  as 
the  contract  for  the  prosecution  of  a  claim 
against  the  United  States  makes  the  payment 
of  the  compensation  for  services  rendered 
thereunder  a  lien  upon  the  claim  and  upon 
any  draft,  money,  or  evidence  of  indebted- 
ness which  may  be  issued  thereon,  it  is  re- 
pugnant to  this  section.  Nutt  r.  Knut,  (1906) 
200  U.  S.  13,  26  a  Ct.  216,  50  U.  S.  (L.  ed.) 

348. 

An  assignment  of  shipbnilding  contracts 
with  the  federal  government,  with  power  to 
collect  the  payments  to  become  due  there- 
under, being  valid  between  the  parties,  was 
not  made  invalid  by  the  statute,  where  the 


government  voluntarily  deposited  the  money 
in  court  to  be  disposed  of  by  the  parties  upon 
completion  of  the  contracts.  Hawes  v.  Wm. 
R.  Trigg  Co.,  (1909)  110  Va.  165,  '66  S.  E. 
538. 

Assignment  by  public  contractor.  —  In  Hen- 
ningsen  t?.  U.  8.  Fidelity,  etc.,  Co.,  (C.  C.  A. 
1906)  143  Fed.  811,  affirmed  in  (1908)  208 
U.  S.  404,  28  S.  Ct.  389,  62  U.  S.  (L.  ed.)  547. 
it  was  held  that  an  assignment  by  a  public 
contractor  of  a  claim  against  the  United 
States  for  money  accruing  on  a  building  con- 
tract was  void,  both  as  against  the  United 
States,  the  contractor's  surety,  the  laborers, 
and  materialmen. 
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▼ol.  II,  p.  7,  8M.  S477. 


CLAIMS. 


▼ol.  n,  p.  SI,  tac  648i 


by  tMnkrupt.  —  An  assignment 
of  a  claim  against  tlie  United  States  for 
money  due  under  a  contract  is  void  to  trans- 
fer the  claim,  as  against  the  trustee  in  bank- 
rtiptcy  of  the  assignor,  unless  executed  with 
the  formalities  required  by  this  section,  and 
unless  the  claim  has  been  previously  allowed 
and  a  warrant  ts8ue4  for  its  payment,  which 
is  essential  to  its  assignability  under  said 
section.  Guarantee  Title,  etc.,  Co.  v.  Hunting- 
don First  Nat.  Bank,  (C.  C.  A.  1911)  185 
Fed.  373. 

Assignments  as  collateral  security  for  a 
loan  of  unallowed  claims  against  the  United 
States  on  account  of  contracts  for  furnishing 
materials  to  the  various  departments  of  the 
government,  being  in  direct  opposition  to  this 
section,  can  confer  no  interest  in  the  assignees 
as  against  the  trustee  in  bankruptcy  of  the 
assignors.  National  Bank  of  Commerce  v. 
Downie,  (1910)  218  U.  8.  346,  31  S.  Ct.  89,  54 
U.  6.  (L.  ed.)  1065.    . 

Ih  In  re  QUazal,  (C.  C.  A.  1009)  174  Fed. 


809,  it  was  held  that  a  bankrupt  could  not 
have  assigned  an  expectancy  of  reward  for  in- 
fprmation  concerning  smugglers  prior  to  the 
allowance  of  the  reward  by  the  secretary  of 
the  treasury,  which  did  not  occur  until  after 
the  bankruptcy  adjudication,  and  that  the 
reward  subsequently  awarded  passed  to, the 
bankrupt,  and  not  to  his  trustee  for  the  bene- 
fit of  creditors. 

Effect  of  assignment  as  between  parties.— 
The  illegality,  under  this  section,  of  a  dause 
in  a  contract  fo^  the  prosecutipn  of  a  claim 
against  the  United  States,  making  th^  pay- 
ment of  compensation  for  the  services  ren- 
dered thereunder  a  lien  npon  the  claim  and 
upon  any  draft,  money,  or  evidence  of  indebt- 
euness  that  may  be  issued  thereoti,*  does  Hdt 
invalidate  so  much  of  the  contract  as  pro- 
vides for  the  payment  for  such'  services  of  a 
sum  equal  to  one- third  of  the  atnoitnt  alhw^ 
on  the  claim.  Nutt  r.  Knut,  (1906)  290  U.  a 
13,  26  S.  Ct.  216,  50  U.  S.  (L.  ed.)  348. 


Vol.  II,  p.  18.     [Act  of  March  S,  1876.'] 


ConatmctioQ  of  Act.  —  "The  Act  does  not 
(Create  a  lien  in  favor  of  the  government.  It 
does  not  purport  to  do  so.  It  merely  pre- 
scribes the  procedure  for  enforcing  a  set-off. 
It  imposes  upon  thfe  secretary  of  the  treas- 
ury the  duty  of  deducting  from  the  claim  of 
a  creditor  of  the  government  any  counter- 
claim of  the  government,  and  if  tne  creditor 
will  not  consent  to  such  set-off,  then  the  sec- 
retary is  required  to  cause  legttl  proceedings 
to  be  commenced,  to  the  end  that  the  coun- 
terclaim may  be  put  into  judgment  and  judi- 
cially enforced.  The  Act  is  evidently  in- 
tended for  the  security  and  protection  of  the 
government,  but  it  forms  Ho  piltt  of  the  con- 
tract between  the  government  and  the  sure- 
ties on  a  bond  given,  to  the  government.    It 


is  a  well -settled  rule  of  law,  founded  on  prin- 
ciples of  public  policy,  that  the  government 
does  not  agree  with  its  contractors  or  their 
sureties  that  its  public  officers  will  perform 
their  duties."  U.  S.  r.  Ennis,  (1904)  132 
Fed.  133,  HHno  Hart  r.  V.  S.,  (1877)  95  U. 
S.  316,  24  U.  S.  (L.  ed.)  479. 

Liability  of  sureties.  —  The  failure  of  the 
treasury  department  to  withhold  any  part 
of  a  payment  due  to  a  government  contractor 
on  account  of  a  claim  of  the  United  States 
against  him  for  a  prior  breach  of  the  con- 
tract, as  authorized  and  reqtrired  bjr  this  Aet, 
does  not  release  the  sureties  on  the  contraet- 
or'a  bond  from  liiCbility  fdr  such  claim.  U. 
S.  f7.  Enilis,  (1904)  132  Fed.  133. 


Vol.  II,  p.  26*     [Act  of  March  S,  1886.] 

Right  of  government  to  reclaim  after  pay- 
ment.—  Where  the  claim  of  an  army  officer 
for  the  loss  of  private  property  in  the  ser- 
vice, filed  under  this  Act,  was  audited,  al- 
lowed, and  paid  in  the  usual  manner  it  was 

Vol.  II,  p.  29,  seo.  3490. 

Bemedy  cumulatiYe.  —  The  right  of  the 
United  States  to  Bite  fn  tecove^  of  ifioney 
obtained  from  it  by  means  of  a  fraudulent 
claim  is  one  existing  at  coinmon  law,  and 


held  that  the  government  could  not  redaim 
the  money  without  showing  that  it  was  ob- 
tained by  fraud  or  paid  under  a  mistake  of 
fact.  U.  S.  V.  Olmsted,  (C.  C.  A.  1902)  118 
Fed.  433. 


the  remedy  by  penal  suit  given  by  this  sec- 
tion \k  dunulative,  and  not  exclusive.  Fooler 
r.  U.  S.,  (1904)  127  Fed.  519,  62  C.  C  A.  317. 


Voli  II,  p.  31^  ^eOi  5438^ 

What  conatitutea  false  pteaentation  df 
claims.  —  Under  Aet  July  1,  1890,  26  Stat  L. 
209,  which  authorize  any  oflSter  authorized 
to  administer  oaths  for  general  purposes,  in 
the  state,  cityj  or.  county  -where  he  resides  to 
administer  oaths  to  all  affidavits  and  declara- 
tions to  be  made  or  used  in  any  pension  or 
bounty  case,  a  notary  public  having  authotity 


to  Administer  oaths  undev  the  laws  of  tiie 
state  may  take  Affidavits  td  be  tia^  in  suppfft 
of  an  application  for  the  entry  of  a  soldier's 
additional  homestead,  arid  the  pi«s4tiitationof 
false  proofs  and  affidavits,  pilrpofting  to  hai« 
been  sworn  to  before  a  notary  in  gttpport  of 
such  an  application,  if  done  wilfully  ud 
fraudulently,  constitutes  the  offense  of  pre- 
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Vol.  II,  p,  81,  MG.  5488. 


sehting  false  evidence  in  support  of  a  claim 
against  the  United  States,  within  this  section. 
U.  8.  t?.  Lair,  (1902)    118  Fed.  98. 

Fal86  claim  by  Indian  agents.  —  Under  the 
statutory  prpvisiohs  and  the  rules  and  regu- 
lations of  the  Indian  department,  which  re- 
quire all  accounts  and  vouchers  for  claims 
and  disbursements  connected  with  Indian 
affairs  tb  be  transmitted  to  the  commissioner 
of  Indian  affairs  for  administrative  examina- 
tioti,  approval,  and  allowance,  or  correction 
or  rejection,  and  to  be  by  him  passed  to  the 
proper  accounting  o^oer  of  the  treasury  de- 
parthient  for  settlement,  such  commissioner 
18  an  officer  required  to  pass  upon,  and,  if 
found  correct,  to  approve  and  allow  the  ac- 
counts and  vouchers  of  Indian  agents,  who 
have  authority  to  make  purchases  and  dis- 
bursements, and  the  transmission  to  the  com- 
missioner by  such  an  agent  of  a  false  and 
fraudulent  voucher  for  disbursements  claimed 
to  have  been  made,  and  for  which  he  claims 
credit  in  his  quarterly  account,  knowing  such 
voucher  to  be  false,  constitutes  the  presenting 
of  a  false  claim  against  the  United  States, 
which  is  made  a  criminal  offense  by  this  sec- 
tion. Bridgeman  v,  U.  S.,  (C.  C.  A.  1905)  140 
Fed.  677. 

Making  and  using  false  pension  voucher.  — 
While  R.  S.  sec  4746,  6  Fed.  Stat.  Annot. 
665,  30  Stat.  L.  718,  expressly  covers  the 
offense  of  making,  or  aiding  or  assisting  to 
make,  any  false  voucher  concerning  a  chim 
for  pension,  it  does  not  cover  the  offense  of 
using  such  a  voucher,  which  comes  within  the 
terms  of  section  5438,  an4  where,  as  i&  per- 
missible, an  indictment  charges  defendant 
with  having  made  and  used  such  a  false 
voucher,  it  is  sustainable  under  the  latter  sec- 
tion, and,  upon  a  general  verdict  of  guilty, 
which  is  presumed  to  And  true  everything  al- 
leged, the  punishment  prescribed  by  the  latter 
section  may  be  imposed.  Pooler  v,  U.  S.,  {C. 
C.  A.  1904)  127  Fed.  509. 

Indictment.  —  An  indictment,  under  this 
section,  for  presenting  a  false  claim  against 
the  United  States,  which  charges  that  defend- 
ant, as  Indian  agent,  transmitted  to  the  com- 
missioner of  Indian  affairs,  with  his  nccoimts, 
a  false  voucher  purporting  to  be  a  receipt  for 
money  paid  out  by  him,  km»\ving  that  the 
same  was  false  and  fictitious,  in  that  he  had 
not  paid  such  money,  sufficiently  alleges 
wherein  the  claim  was  false  to  apprise  the 
defendant  of  what  he  is  required  to  meet. 
Bridgeman  r.  U.  S.,  (C.  C.  A.  1905)  140  Fed. 
577. 

In  an  indictment,  under  this  Rection,  for 
making  and  presenting  to  an  offioer  for  ap- 
proval a  falsf,  fictitious,  and  fraudulent  claim 
against  the  United  States,  which  sets  out  the 
c&im,  showing  it  to  be  an  itemized  account, 
avennenta  that  certain  sums  charged  therein 
"should  have  been ^^  -  smaHer  sums  stated, 
sufficiently  shows  wherein  the  daim  is  false 
atti  fmudulent.  U.  S.  v.  Frankiin,  <I009)  174 
Fed.  161. 

'Duplioiiy.  —  An  •indictment  under  this  sec- 
tion is  not  bad  lor- ^duplicity  because  it 
charges  in  the  sanie  count  both  the  making 
and  tbe  preaentitogAof ^a:  false*  cSaim  against 
the  United  States;    the  gist  of  the  offense 


being  the  obtaining,  or  attempting  to  obtain, 
money  from  the  United  States  by  means  of 
a  fraudulent  claim,  and  the  acts  charged 
being  but  different  steps  in  the  commission 
of  such  offense,  although  either  alone  is  made 
punishable.  Bridgeman  f*.  U.  S.,  (C.  C.  A. 
1906)  140  Fed.  677;  U.  S.  t?.  Franklin,  (1909) 
174  Fed.  161. 

Officer  to  whom  claim  presented,  —  An  in- 
dictment under  this  section  which  charges 
that  the  defendant,  for  the  purpose  of  obtain- 
ing the  approval  of  a  certain  claim  against 
the  United  States,  did  use  a  certain  false 
voucher,  described,  which  contained  false  and 
fictitious  statements,  well  knowing  the  same 
to  be  false  and  fictitious,  charges  every  ele- 
ment of  the  offense  as  defined  in  the  statute, 
and  need  not  allege  to  whom  the  voucher 
was  presented,  nor  the  manner  of  its  use. 
Bridgeman  v.  U.  S.,  (C.  C.  A.  1905)  140  Fed. 
677. 

An  indictment,  under  this  section,  for  malt- 
ing and  presenting  to  an  officer  for  approval 
a  false,  fictitious,  and  fraudulent  claim 
against  the  war  department  of  the  Uni^d 
States  for  supplies  furnished  the  cadet  mess 
at  West  Point,  which  described  such  officer 
as  a  brigadier-general  in  the  army  i^nd  supisr- 
intendent  of  the  M^ilitary  Academy  at  West 
Point,  and  alleged  that  he  was  an  officer  au- 
thorized to  approve  such  claim,  was  held,  on 
demurrer,  sufficiently  to  show  such  authority. 
U.  S.  V.  Franklin,  (1909)  174  Fed.  161. 

Place  of  crime,  —  An  indictment  for  mak- 
ing a  false  voucher  for  the  purpose  of  obtain- 
ing payment  of  a  false  and  fraudulent  chitm 
against  the  United  States  sufficiently  alleged 
the  place  of  the  crime,  where  it  charged  that 
it  was  committed  at  a  certain  Indian  ^^ncy 
named,  which  weh  alleged  to  have  been  witdin 
the  state  and  district  where  the  indictment 
was  found.  Bridgeman  v.  U.  S.,  (C.  C.  A. 
190n)   140  Fed.  577. 

Allegation  of  falsity  of  claim.  —  A  count 
in  an  indictment  under  this  section,  charging 
the  use  of  a  false  voucher  for  the  purpose 
of  obtaining  the  approval  of  a  claim  against 
the  United  States,  is  not  bad  because  it  does 
not  aver  in  express  words  that  the  claim  it- 
self was  false  and  fraudulent,  where  it  shows 
that  the  voucher  is  the  same  described  in  a 
pitecedtng  count  as  constituting  the  claim, 
it  bein^  there  alleged  to  have  been  false  and 
fraudulent  to  defendant's  knowledge.  Bridge- 
man  r.  U.  8.,  (C.  C.  A.  1905)   140  Fed.  577. 

Intent.  —  An  indictment  which  charges  a 
wilful  attempt  by  defendant  to  obtain  money 
from  the  United  States  by  presenting?  a  false, 
fictitious,  and  fraudulent  claim,  the  false, 
fictitious,  and  fraudulent  character  of  which 
was  known  to  him.  necessarily  imports  an 
intent  to  defraud  the  government,  and  such 
intent  need  not  be*  specifically  alleged. 
Bridgeman  v.  U.  6.,  (C.  C.  A  1005)  140  Fed. 
577.' 

Variance.  —  An  allegation  in  an  indictment 
for  -making  and  presenting  a  false  daim 
against  the  United  States  of  the  date  when 
the  same  was  made  and  presented  is  not  an 
essential  part  of  the  description  of  the  nffense. 
and  the  Yaet  that  the  paper  introduced  in  sup- 
port ol  the  ohafge  bean  a  different  date  doeto 
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not  constitute  a  fatal  variance.  Bridgeman 
r.  U.  S.,  (C.  C.  A.  1906)  140  Fed.  577. 

Evidence.  —  On  the  trial  of  a  defendant 
charged  with  having,  aa  Indian  agent,  made 
and  presented  a  false  claim  and  voucher 
against  the  United  States,  knowing  the  same 
to  be  false  and  fictitious,  testimony  that  it 
was  a  custom  or  practice  of  other  Indian 
agents  to  sign  and  forward  their  accounts 
and  vouchers  as  the  same  were  prepared  by 
the  clerks,  without  reading  them,  was  held  to 
be  irrelevant,  and  properly  excluded.  Bridge- 
man  t'.  U.  S.,  (C.  C.  A.  1905)  140  Fed.  677. 

Other  offenses,  —  Since  in  a  prosecution 
for  knowingly  purchasing  clothing  from  cer- 
tain marines  in  the  government  service,  in 
alleged  violation  of  this  section,  the  govern- 
ment is  required  to  prove  guilty  knowledge, 
evidence  of  the  commission  of  other  similar 
offenses  by  the  accused  than  those  charged  in 
the  indictment  is  admissible.  Lobosco  r.  U. 
S.,   (C.  C.  A.  1911)    183  Fed.  742. 

Purchase  or  pledge  of  military  clothing  and 
equipment.  —  Under  the  provision  in  this  sec- 
tion making  it  an  offense  for  any  one  know- 
ingly to  purchase  or  receive  in  pledge  from 


a  soldier  or  sailor  any  arms,  equipment,  am- 
mimltion,  clothing,  stores,  or  other  public 
property,  it  is  not  material  that  the  clothing 
purchased  by  accused  was  furnished  to  them 
under  their  clothing  allowance.  U.  S.  v.  Hart, 
146  Fed.  202;  U.  S.  r.  Smith,  (1907)  166  Fed 
859;  Lobosco  v.  U.  S.,  CO.  C.  A.  1911)  183 
Fed.  742.  See  also  Ontai  v.  U.  S.,  (C.  C.  A. 
1911)  188  Fed.  311,  decided  under  section  35 
of  the  Penal  Code  (Act  of  March  4,  1909,  ch. 
321,  35  Stat.  L.  1095).  Cimtra,  U.  8.  v.  Mi- 
chael, (1907)  153  Fed.  609. 

"  Knowingly,"  —  In  that  provision  of  R.  S. 
sec.  6438,  which  makes  it  a  criminal  offense 
if  any  one  "  knowingly  "  purchases  or  receives 
in  pledge  from  any  soldier  clothes  or  other 
publin  property,  such  soldier  not  having  the 
lawful  right  to  pledge  or  sell  the  same,  the 
word  "  knowingly  "  applies  only  to  the  ques- 
tion whether  a  person  purchasing  or  receiving 
such  property  in  pledge  knew,  or  should  have 
known  from  facts  whidi  put  him  on  inquiry, 
that  the  person  offering  the  same  was  a 
soldier.  U.  S.  v,  Koplik,  (1907)  155  Fed.  919; 
Lobosco  r.  U.  S.,  (Q  C.  A.  1011)  183  Fed.  742. 


Vol.  11,  p.  41,  sec.  951. 

Where  the  claim  haa  never  been  aUowed.  — 
Smythe  r.  U.  S.,  (1903)  188  U.  S.  156,  23  S. 
Ct.  279,  47  U.  S.  (L.  ed.)  425,  affirming  (C.  C. 
A.  1901)  107  Fed.  376,  cited  in  the  second 
paragraph  of  the  original  note. 

Presentation  and  diaa^owance.  —  Since  a 
set-off  is  a  creation  of  statute,  and  does  not 
exist  at  common  law,  if  it  is  available  at  all 


in  an  action  brought  by  the  United  States  it 
must  appear  that  the  claim  has  been  pre- 
sented to  an  accounting  officer  of  the  treasunr 
and  disallowed,  as  required  by  this  section, 
or  that  it  is  within  one  of  the  exceptions 
specified  in  such  section.  U.  S.  r.  Gantrall. 
(1910)  176  Fed.  949. 


Vol.  11,  p.  45,  sec.  3466. 

Jurisdiction  of  state  conrts.  —  The  New 
York  Banking  Law  (Consol.  Laws  1900,  ch. 
2),  sec.  19,  declares  that  dividends  to  be  paid 
by  the  superintendent  of  banks  out  of  the 
assets  of  institutions  in  his  charge  for  ad- 
ministration shall  be  paid  to  such  persons 
and  in  such  amounts  and  upon  such  notice  as 
may  be  directed  by  the  Supreme  Court  in  the 
judicial  district  in  which  the  principal  office 
of  such  corporation  or  individual  banker  is 
located.  It  has  been  held  that  where  a  New 
York  trust  company,  prior  to  failure,  had 
been  appointed  a  depositary  for  bankruptcy 
funds,  whether  deposits  made  by  trustees  in 
bankruptcy  were  entitled  to  preference  under 
R.  S.  sec.  3466,  giving  preference  to  debts 
due  the  United  States,  was  solely  within  the 
jurisdiction  of  the  state  Supreme  Court,  and 
could  not  be  determined  on  a  motion  in  bank- 
ruptcy for  orders  requiring  the  superintend- 
ent of  banks  to  pay  out  such  deposits.  In  re 
Bologh,  (1911)  186  Fed.  825. 

Bond  for  perfoimance  of  contract  and  pay- 
ment of  debts  by  contractor.  —  In  an  action 
brought  upon  a  bond  given  under  the  Act  of 
Congress  of  Aug.  13,  1894,  ch.  280,  sec.  1,  28 
Stat.  L.  278,  6  Fed.  Stat.  Annot.  125,  against 
the  principal  and  surety  therein  named,  de- 
murrer was  filed  to  the  declaration  because 
it  was  not  averred  therein  that  the  claim  of 
the  United  States   thereunder,  if  any,  had 


been  paid.  It  was  held  that  such  averment 
was  unnecessary,  because  the  United  States 
is  not  a  preferred  creditor  under  such  a  bond. 
U.  S.  V,  Perth  Amboy  Shipbuilding,  etc,  0>.) 
(1905)  137  Fed.  688. 

Claims  for  trespassing  on  goyemment  land. 
—  Under  R.  S.  sees.  3466  and  3467,  the  claim 
of  the  United  States  against  an  insolvent, 
based  on  the  insolvent  trespassing  on  govern- 
ment land  and  cutting  and  removing  the  tim- 
ber thereon,  is  prior  to  other  claims  against 
the  insolvent.  U.  S.  v.  Flint  Lumber  Co, 
(1908)  87  Ark.  80,  112  S.  W.  217. 

Bankruptcy  Act.  —  The  provisions  of  the 
Act  of  July  1,  1898,  ch.  541.  sec.  64,  30 
Stat.  L.  563,  1  Fed.  Stat.  Annot.  682,  with 
respect  to  the  payment  of  taxes  and  t^e  debts 
which  shall  have  priority  in  the  distribution 
of  a  bankrupt's  estate,  do  not  lessen  or 
affect  the  rights  of  the  United  States  under 
this  section,  nor  the  right  of  a  surety  in  a 
bond  given  by  the  bai&rupt  to  the  United 
States  who  pays  the  money  due  on  such  bond 
to  be  subrogated  to  a  "like  priority"  under 
the  provisions  of  section  3468.  Title  Guar- 
anty, etc.,  Co.  t?.  Guarantee  Title,  etc^  Co., 
(C.  C.  A.  1909)  174  Fed.  386.  See  also  In  rt 
Stoever,  (1904)   127  Fed.  304 

Under  this  section  see  also  Smythe  t.  U. 
S.,  (1903)  188  U.  S.  166,  23  8.  Ct  270,  47  U. 
S.  (L.  ed.)  426. 


878 


_J 


Vol.  II,  p.  49,  M€.  S467. 


CLAIMS. 


▼•!•  II,  p.  SO,  M€.  1,  eL  flnt. 


Vol.  11,  p.  49,  sec.  3467. 

Sighti  of  sureties  paying  claiiii.  —  Where 
the  liability  of  the  estate  of  a  deceased  surety 
on  the  bond  of  a  collector  of  internal  revenue 
was  established  in  a  suit  in  the  federal  courts, 
whereupon  the  decedent's  cosureties  paid  the 
entire  claim  without  rendition  of  judgment 

Vol.  II,  p.  50,  sec.  3468. 

Right  of  priority  in  fond  paid  in  by  surety. 
—  Sections  3466-3468  do  not  ^ve  the  United 
States  such  right  of  priority  in  a  fund  paid 
into  court  by  the  surety  on  the  bond  of  a 
contractor  for  government  work  in  discharge 
of  the  obligation  of  the  bond,  which  under 


against  the  estate,  it  was  held  that  they  were 
thereby  subrogated  to  the  rights  of  the 
United  States  against  the  esta^,  and  their 
assignee  was  entitled  to  recover  contribution 
therefrom.  Pond  r.  Dougherty,  (1907)  6  Cal. 
App.  686,  92  Paa  1035. 


the  statute  and  its  terms  secures  the  claims 
of  other  creditors  of  the  insolvent  contractor 
as  well  as  that  of  the  United  States,  and  in 
the  absence  of  statutory  provision  such  right 
of  priority  does  not  exist.  U.  S.  v.  Heaton, 
(C.  C.  A.  1904)  128  Fed.  414. 


Vol.  II,  p.  55,  sec.  1069. 

Cases  aonnding  in  tort --See  Coleman  t?.  U.  8.,  (1910)  181  Fed.  699. 


Vol.  11,  p.  72,  sec.  1088. 

The  Indian  Depredation  Act.  —  To  the  same 
effect  as  the  original  note  see  Sanderson  v, 
U.  S.,  (1908)  210  U.  S.  168,  28  S.  a.  661,  62 
U.  S.  (L.  ed.)  1007. 

Limitation  applicable  to  time  of  filing  mo- 
tion.—  A  limitation  applicable  to  the  time 
for  filing  the  motion,  and  not  to  the  time  for 

Vol.  II,  p.  73,  sec.  1091. 

Interest  on  Indian  claims.  —  In  U.  S.  v. 
Cherokee  Nation,  (1906)  202  U.  S.  101,  26  S. 
Ct.  689,  60  U.  S.  (L.  ed.)  948,  it  was  held 
that  interest  included  in  the  account  of  the 
sums  due  the  Indians  under  treaty  stipula- 
tion, transmitted  by  the  Secretary  of  the 
Interior  to  the  Cherokee  Nation  pursuant  to 
the  agreement  for  the  cession  to  the  United 
States  of  the  Cherokee  Outlet,  made  between 
the  United  States  and  the  (Cherokee  Nation 
on  Dec.  19,  1891,  and  ratified  by  Congress  in 
the  Act  of  March  3,  1893,  was  properly  al- 
lowed by  the  Court  of  Claims,  notwithstand- 
ing the  provision  of  section  1091,  forbidding 
the  allowance  of  interest  on  ''any  claim  up 
to  the  time  of  the  rendition  of  judgment 
thereon  by  the  Court  of  Claims,  unless  upon 
a  contract  expressly  stipulating  for  the  pay- 
ment of  interest,"  where  the  question  of  in- 

Vol.  II,  p.  80,  sec.  1,  cl.  first. 

Claims  founded  on  tort.  —  This  section  does 
not  authorize  a  recovery  of  damages  for  a 
consequential  injury  to  property  not  amount- 
ing to  a  taking  and  for- which  recovery  could 
be  had  only  in  an  action  of  tort.  Coleman  i;. 
U.  S.,  (1910)  l&l  Fed.  699. 

A  daim  against  the  United  States  for  com- 
pensation on  account  of  the  unlawful  and  un- 
necessary destruction  of  property  during  the 
war,  under  the  order  of  the  general  com- 
manding, is  one  "  sounding  in  tort "  within 
the  meaning  of  this  Act.  Juragua  Iron  Co. 
r.  U.  S.,  (1909)  212  U.  S.  302,  29  S.  Ct.  386, 
53  U.  S.  (L.  ed.)  622. 


making  the  decision  thereon,  is  made  by  the 
provision  of  this  section  that  the  Cotui;  of 
Claims,  ''within  two  years  next  after  the 
final  disposition  "  of  a  claim,  may,  on  motion 
on  behalf  of  the  United  States,  grant  a  new 
trial.  Sanderson  v.  U.  S.,  (1908)  210  U.  S. 
168,  28  S.  Ct.  661,  62  U.  a  (L.  ed.)  1007. 


terest  was  a  subject  of  difference  while  the 
negotiations  were  being  carried  on,  the  de- 
termination of  which  was  provided  for  in  the 
agreement  itself. 

Condemnation  proceedings.  —  A  proceeding 
by  the  United  States  for  the  condemnation 
of  land  for  public  use,  and  for  the  assessment 
and  payment  of  damages  therefor,  is  not  a 
proceeding  to  collect  an  account  or  claim 
against  the  United  States,  but  an  adversary 
proceeding  instituted  by  the  United  States 
against  landowners  for  the  taking  thereof. 
U.  S.  r.  Sargent,  (C.  C.  A.  1908)  162  Fed.  81. 

Interest  was  allowed  in  U.  S.  ©.  Sargent, 
(C.  C.  A.  1908)   162  Fed.  81. 

Interest  was  not  allowed  in  Watts  v.  U.  S., 
(1904)  129  Fed.  222;  U.  a  V.  Sargent,  (C.  0. 
A.  1908)  162  Fed.  81. 


In  Hijo  !?.  U.  a,  (1904)  194  U.  S.  316,  24  fe. 
Ct.  727,  48  U.  S.  (L.  ed.)  994,  it  was  held  that 
the  United  States  was  not  suable  under  tMs 
Act  on  a  claim  for  the  value  of  the  use  by 
the  army  of  a  Spanish  merchant  vessel  cap- 
tured during  the  war  with  Spain,  since  the 
action  was  one  sounding  in  tort,  and  was  not 
converted  into  one  of  implied  contract  be- 
cause the  claim  was  in  form  for  the  use  of  the 
vessel  after  actual  hostilities  were  suspended 
by  the  protocol  of  Aug.  12,  1898,  especially 
in  view  of  the  provision  of  the  treaty  of  peace 
for  the  mutual  relinquishment  of  all  claims 
for   national   or   individual   indemnity   that 
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might  have  arisen  since  the  beginning  of  the 
Cuban  insurrection,  and  prior  to  the  exchange 
of  ratification  of  such  treaty. 

daims  founded  on  contract.  —  In  Harley  r. 
U.  S.,  (1905)  WS  U.  S.  234.  25  S.  Ct.  034,  49 
U.  S.  (L.  ed.)  1030,  affirmifig  (1903)  39  Ct. 
CI.  105,  the  use  by  the  United  States  of  a 
device  patented  by  a  government  employee 
with  the  understanding  on  his  part,  not 
shared  by  the  government  officials,  that  com- 
pensation would  be  made,  was  held  not  to 
give  a  contract  right  to  such  compensation 
on  which  a  claim  could  be  founded  within  the 
jurisdiction  of  the  Court  of  Claims,  especially 
where  demajid  was  first  made  by  the  petition 
in  that  court,  after  a  delay  of  fourteen  years. 

Implied  contract.  —  The  United  States  does 
not,  by  underta)^i9g  to  c«JTy  a  passenger  iy 
an  elevator  in  one  of  its  public  buildings,  im- 
pliedly contract  that  its  employees  in  charge 
of  it  will  exercise  due  care,  so  as  to  confer 
jurisdiction  on  a  federal  court,  under  this  Act, 
of  an  action  to  recover  damages  for  personal 
injuries  sustained  by  reason  of  the  negligence 
of  such  employees,  on  the  theory  that  such 
action  is  upon  a  "contract,  express  or  im- 
pljied,  with  the  government  of  the  United 
States/'  within  the  meaning  of  that  Act ;  bnt 
the  case  is  one  "  aounding  in  tort,"  which  by 
that  Act  is  excluded  from  judicial  cognisanoe. 
Bigby  V.  U.  S..  (1903)  188  U.  S.  400,  23  S.  Ct. 
4a8,  «7  U.  S.  (L.  ed.)  519. 

ToWiCCO  tax  rebate  daim.  —  In  U.  S.  v. 
Hyams,  (C.  C.  A.  1906)  146  Fed.  17,  it  was 
held  that  the  Circuit  Court  had  jurisdiction 
of  a  claim,  involving  the  requisite  amount, 
for  a  tobacco  tax  rebate  granted  by  Act 
Cong.  April  12,  1902,  ch.  500,  sec.  4,  32  Stat. 
L,  97,  3  Fed.  Stat.  Annot.  730,  though  it  in- 
volved no  contractual  liability. 

Sent  in  excess. of  (longresaioDal  appropria- 
tions. —  The  owners  of  a  building  who  have 
received  the  entire  sums  which  Congress  has 


from  year  to  year  appropriated  as  fall  eom- 
pensation  for  the  rent  of  quarters  secured 
for  the  Civil  Service  Commission  by  the  aet- 
retary  of  the  interior,  in  the  discharge  of  his 
duty  under  the  Act  of  Jan.  16,  1883,  22  Stat 
L.  403,  405,  ch.  27,  1  Fed.  Stat.  Annot  812, 
cannot  maintain  suit  against  the  govenuneat 
imder  this  Act  to  recover  tUe  diflienence  be- 
tween such  sums  and  the  fair  rental  value 
of  the  building,  including  the  basement,  whidt 
was  used  withoiu^  conaent,  x>n  the  ihaaij 
that  the  claim  is  founded  either  upon  a  eon- 
tra<^,  express  or  implied,  or  upon  the  ooMi* 
tutional  obligation  to  make  just  compsisa- 
tion  lor  private  property  talpen  £or  pablie 
use,  in  view  of  R.  S.  sees.  3679,  3732,  provid- 
ing  liespectlvely  that  ^'no  department  of  tbe 
goyemweut  shali  expend  in  any  one  traJ 
year  any  sum  in  excess  of  appropriations 
made  by  Congress  for  that  fisciftl  year,  or  in- 
volve the  government  in  any  contract  for  the 
future  payment  of  money  in  excess  of  sudi 
appropriations,"  and  that  **  no  contract  or 
purchase  on  behalf  of  the  United  States  shall 
be  made  unless  the  same  is  authorized  lif 
law,  or  is  under  an  appropriation  adequate 
to  its  fulfilment,"  and  of  the  Acts  of  Con- 
gress of  June  22,  1874,  18  Stat.  L.  133. 144.  eh. 
388,  and  March  3,  1877,  19  Stat.  L.  363,  370, 
oh.  106.  prohibiting  contracts  for  the  rental 
of  property  for  government  purposes  until 
an  appropriation  therefor  shall  ha%^  been 
made  in  terms  by  Congress,  fiboe  v.  V.  &, 
(1910)  218  U.  S.  322,  31  S.  Ct.  85,  54  U.  & 
(L.  ed.)   1055. 

Petition  for  reformation  of  contract  tad 
damages  for  breach  thereof.  —  A  petitioa  for 
the  reformation  of  a  eonitract  with  the  fed- 
eral government,  a,nd  for  damages  for  hreadi 
of  such  contract  as  reformed,  is  wit^  the 
jurisdiction  of  the  Court  of  Claims.  U.  S. 
r.  Milliken  Imprinting  Co.,  (1906)  202  U.  & 
174,  26  S.  Ct.  572,  50  U.  S.  (L.  ed.)  983. 


Vol.  11,. p.  81,  sec.  1,  cl.  second. 

Set-ofiEB»  etc.  — 'In  Allen  t\  U.  S.,  (1907)  204 
U.  8.  684,  27  S.  a.  324,  51  U.  S.  (L.  ed.)  636, 
it  was  held  that  a  set-off  in  favor  of  the  United 
States  against  the  demand  of  a  commissioner 
of  a  federal  C)ircuit  Court  for  five  cents  more 
per  folio  foi^  drawing  CQpi plaints  in  civil  rights 
cases  than  the  amount  he  had  been  paid  as 
in  full  for  such  services,  could  'be  afllowed  by 
the  Court  of  Claims,  under  section  1,  to  the 
extent  of  fees  improperly  and  unlawfully 
paid  him  in  the  settlement  of  his  former  ac- 
count, which  was  approved  by  the  Circuit 
Cpurt  "subject  to 'revision  by  the  •  accounting 
officers  pf  the  United  State^  treasury,"  even 
though  some  of  such  illegi^l  payments  were 
made  later  than  the  filing  of  'the  claim. 

Xhe  limitation  jMToyisioii.  —  Jhis  Act  did 
not  supersede  R.  S.  seea.  3226,  322^7,  3  Fed. 
Stat.  Annot.  391,  392>  specifically  authoriEing 


suits  for  the  recovery  of  internal  taxes  paid, 
and  claimed  to  have  been  erroneously  or  il- 
legally assessed  or  collected,  within  two  years 
after  an  ap])eal  has  been  taken  and  deter- 
mined by  the  department;  and  such  suits  are 
governed  by  the  limitation  contained  in  those 
sections,  which  is  made  one  of  the  conditions 
of  the  right  of  action  thereby  given.  Christie- 
St.  Commission  Ca  r.  U.  S?,  (1903)  126  Fed. 
991. 

The  limitation  obntai^ied  ip  this  clause  ^ 
the  case  of  a  suit  by  a  marshal  to  recoYer 
fees  or  disbursements,  begins  to  rim  as  to 
each  item  from  tiie  time  the  service  was  rea* 
dered  or  the  .disbursement  made,  and  not  from 
the  expiration  of  the  plaintiff's  i^m  of  o(^ 
Walker  f.  U.  S.,  (1906)  139  Fed;  409,  a/fSfM^ 
in  (C.  C.  A.  1906)  148  Eed.  1022. 


Vol.  II,  p.  82,  sec.  Z  first  clause. 

JSffect  of  Circuit  Court  of  Appeals  Act.  —  peals  from  or  writs  of  error  to  a  ied&nl  Vi- 
The  limitation  with  reference  to  the  amount  trict  C!ourt  aittii^  as  a  Court  of  Claims. /^ 
in  dispute,  prescribed  by  this  section  for  ap-      mains  in  force,  notwithsti^^d^g  the  provisioB 
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ToL  II,  p.  S2,  lee.  %,  first  davM. 


CLAIMS. 


Tol.  n,  p.  96,  iM.  S. 


of  the  Circuit  Courts  of  Appeals  Act  of 
March  3.  1891,  26  Stat.  L.  826,  ch.  517,  sec. 
14,  4  Fed.  Stat  Annot.  431,  that  ''all  Acts 
and  parts  of  Acts  relating  to  appeals  or  writs 
of  error  inconsistent  with  the  provisions  for 
review  by  appeals  or  writs  of  error  in  the 
preceding  sections  5  ^d  6  o^  this  Act  are 
hereby  repealed."  Reid  v,  U.  S.,  (1909)  211 
U.  S.  529,  29  S.  Ct.  171,  53  U.  S.  (L.  ed.)  313. 
Salvage  claim  against  the  United  States.  — 
A  federal  District  Court  has  jurisdiction  un- 
der the  provisions  of  this  Act  of  a  petition 
which  is,  in  effect,  a  libel  in  personam  for  the 


salvage  of  duties  collected  and  paid  over  to 
the  federal  government  on  a  cargo  of  sugar 
afterwards  saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York, 
and  in  the  possession  and  control  of  the  cus- 
toms officers,  since  the  claim  may  properly  be 
sajd  tp  be  one  for  unliquidated  damages  in 
a  case  "not  sounding  in  tort,"  in  respect  of 
which  tl^  party  would  be  entitled  to  redress 
in  a  court  of  admiralty  if  the  United  States 
were  suable.  U.  S.  v.  Cornell  Steamboat  Co., 
(1906)  202  U.  S.  184,  2»  S.  Ot.  648,  66  V.  8. 
(L.  ed.)  987. 


Vol.  J  I,  p.  82,  sec.  2,  second  clause. 

Suit  to  reimburse  marshal  for  payments  to 
co^rt  bailiffs. -r- The  second  clause  of  section 
2,  as  amended  in  1898,  which  withholds  fip9i 
the  jurisdiction  conferred  on  the  Circuit  -and 
District  Courts  by  said  section  suits  brought 
against  the  United  States  to  recover  "fees, 


Vol.  11,  p.  85,  sec.  7. 

Nature  of  opinion.  —  The  opinion  mentioned 
in  this  section  is  not  the  usual  opinion  of 
the  trial  judge,  but  constitutes  a  part  of  the 
record  to  enable  the  public  and  the  appellate 
court  to  find  on  the  record  a  formal  state- 
ment of  the  .Circuit  Court's  findings  both  on 
questions  of  law  and  fact  and  the  reasons  for 
such  findings.  U..  S.  v.  Swift,  (C.  C.  A-  190$) 
139  Fed.  225;  Hyams  t;.  U.  S.,  (1905)  139  F^ed. 
997,  afirmed  (C.  C.  A.  1906)  146  Fed.  15. 

Review.  —  Itie  findings  of  fapt  mentioned 
in  this  section  have  the  weight  of  the  verdict 
of  a  jury,  and  cannot  ordinarily  be  revised  by 
the  appellate  court.  It  has  been  held  that 
where  the  record  contains  all  the  testimony 
upon  which  the  judge's  findings  of  fact  are 
based,  the  appellate  court  may  examine  ^f 
there  is  competent  evidence  to  support  the 


sfilary,  or  compensation  for  official  services  of 
officers  of  the  United  States,"  does  not  apply 
ifi  a  suit  jto  recover  disbursements  made  by 
a  marshal  in  paying  for  the  services  of  court 
baUiffs.  U.  S.  v.  Swift,  ip.  C,  A.  1905)  139 
Fed*  225. 


findings,  and,  if  there  be  no  eyidence,  may 
disregard  the  findings  and  reverse  the  judg- 
ment. U.  S.  V,  Clark,  (1877)  96  U.  S.  37,  24 
U.  S.  (L.  ed.)  696;  Cppners  v,  U.  S.,  (C.  C.  A. 
1905)  141  Fed.  l6,  19.  See  Oilier  r.  U.  S., 
(1899)  173  U.  fi.  79,  81,  19  S,  a.  330,  43  U.  S. 
iU  ed.)  621. 

Sufficiency  of  todiflg.  — Where  the  trial 
judge,  in  a  suit  to^reo^ver  a  tobacco  tax  re- 
bat^,  filed  two  papers,  one  entitled  ^a  deoree 
for  the  petitioner,  and  the  other  the  opinion 
of  the  court,  which  the  statute  makes  in 
effect  a  part  of  the  record,  the  two  setting  out 
snffhnent  findings  of  fact  to  sustain  the 
court's  conclusions,  it  was  held  that  such 
papers  were  sufficiently  formal  to  constitute 
41  compliance  with  the  section.  U.  S.  v. 
l&yams,'  (C.  C.  A.  1906)  146  Fed.  15. 


Vol.  H,  p.  '91;    {Fr^fich  spoliation  dtaiihs,  etcl 


Idtintification  of  disttibutc^s.  —  ^n  Bu- 
ehankn  i*.  Patterson,  (1903T  190  U.  S.  360,  23 
S.  Gt.  764,  47  U.  S.  (L.  ed.)  1096,  it  was  held 
that  Congress  by  making  an  appropriatioii  in 
the  Act  of  March  '3,  1899,  in  accordance  with 
the  report  of  the  Court  of  Claims  on  certain 
French  spoliation  claims,  to  an  administratrix 
"representing  "a  designated  firm,  and  a  sim- 
ilar appropriation  to  the  same  person  as  ad- 
ministratrix of  the  estate  of  a  person  desig- 
nated as  "  the  surviving  partner  *'  of  such 
firm,  cannot  be  deemed  thereby  to  have  deter- 


mined that  the  next  of  kin  of  such  surviving 
partner  should  share  in  the  distribution, 
where  such  administratrix  represented  in  the 
Court  of  Claims  all  the  interested  parties,  and 
that  court  mistakenly  supposed  such  sur^dv- 
ing  partner  to  have  been  a  member  of  tfie 
firm  at  the  time  of  the  illegal  seizures  of  its 
property,  but  must  be  regarded  as  having  in- 
tended such  appropriation  for  the  next  of  kin 
of  those  composing  tha  firm  at  the  time  of 
the  seizures,  without  attempting  to  identify 
the  particular  persons^  belonging  to  that  class. 


Vol.  II,  p.  96,  sec.  3. 

Amendment  of  petition.  —  In  U.  S.  v,  Mar- 
tinez, (1904)  195  U.  S.  469,  25  6.  Ct.  80,  49 
U.  S.  (Ji.  ed.)  282,  it  was  held  that  a  petition 
in  an  action  under  the  Indian  Depredation 
Act  of  M^rch  3.  liB91,  in  which,  the  wrong  was 
idleged  to  have  been  committed  by  a  particu- 
lar Indian  tribe,  could  not  be  amended  after 
ibe  three  years'  limitation  prewribed  by  that 
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Act  had  expired,  by  stating  fU[y)ther  ai^  dif- 
ferent tribe  as  the  wrongdoer,  since  it  was 
manifestly  intended  by  the. statute,  taken  as 
a  whole,  that  the  tribe  by  which  tlie  depreda- 
tion was  committed  should  b^  joined  m  the 
petition  where  it  can  be  identified,  though  tl^ 
Act  does  not  in  terms  porovide  for  service  of 
process  upon  qucl^  tribe. 


COINAGE,  MINTS,  AND  ASSAY 

OFFICES. 


Vol.  II,  p.  116,  sec.  3S06. 

Cashier  not  an  officer.  —  Though  under 
R.  S.  sec.  3406,  2  Fed.  Stat.  Annot.  113,  the 
cashier  of  the  mint  is  not  an  officer  thereof, 
and  by  this  section  the  superintendent  of 
the  mint  is  declared  to  be  the  keeper  of  all 
bullion  or  coin  therein,  except  while  it  is 
legally  in  the  hands  of  other  officers,  yet 
under  R.  S.  sec.  3501,  2  Fed.  Stat.  Annot. 
114,  providing  that  each  officer  of  the  mint 
shall  give  bond  for  faithful  and  diligent 
performance  of  the  duties  of  his  office,  and 
that  similar  bonds  may  be  required  of  the 
assistants  and  clerks,  which  shall  not  re- 
lieve the  officers  from  liability  for  acts  and 
omissions  of  their  subordinates  or  employeea. 

Vol.  II,  p.  149,  sec.  3. 

The  word!  **  device,  print,  or  impretaion,  or 
any  other  thing  whataoerer,**  as  used  in  this 
section,  must  be  read  in  connection  with  and 
construed  as  being  of  the  same  general  nature 
as  their  companion  word»  "  business  or  pro- 


the  cashier  of  the  mint  may  be  recpiiifd 
to  give  a  bond  for  the  faithful  perform- 
ance of  any  duty  intrusted  ixi  him;  and  s 
bond  taken  of  him,  describing  him  as  cashier 
of  the  mint,  conditioned  that  he  will  per- 
form, execute,  and  discharge  all  the  duties 
of  his  position  according  to  the  laws  and  the 
regulations  of  the  department,  will  be  as- 
sumed to  have  been  taken  under  section 
3601,  though  the  bond  recites,  and  the  com- 
plaint alleges,  that  the  cashier  was  an  oflScer 
of  the  mint;  such  allegation  and  recital  beng 
treated  as  surplusage,  as  may  be  done.  U.  S. 
1^.  Cole,  (1904)  130  Fed.  fiSMX 


fessional  card,  notice,  placard,  token,"  asd 
not  to  cover  counterfeit  molds  and  comiter- 
feit  coins.  Kaye  v.  U.  S.,  (C.  C.  A.  1910)  177 
Fed.  147. 


COLLISIONS. 


Vol.  Ily  p.  153,  sec.  1.     IReffyJations  for  preventing  eolUsians  at  aeo.] 


English  precedents.  —  It  is  essential  to  the 
effectiveness  of  the  international  navigation 
rules  that  there  should  be  close  conformity 
between  the  admiralty  courts  of  England  and 
the  United  States  in  the  interpretation  of 
such  rules,  and  for  that  reason,  as  well  as 
because  of  the  eminent  ability  of  the  judges 
composing  them,  the  admiralty  decisions  of 
the  higher  English  courts  are  given  high 
consideration  as  precedents  by  the  admiralty 
courts  of  the  United  States.  The  Gov. 
Ames,  (C.  C.  A.  1910)  187  Fed.  40. 

War  vessels  in  time  of  war.  —  Where  CJon- 
gress  by  a  special  Act  has  authorized  a  suit 
against  the  United  States  in  a  court  of  ad- 


miralty to  determine  its  liability  for  a  colli- 
sion at  sea  between  a  vessel  of  the  navy  m 
time  of  war  and  a  merchant  vessel,  such  lia- 
bility must  be  determined  by  the  admiralty 
law,  and  such  war  vessel  cannot  be  relieved 
from  fault  for  a  violation  of  the  statutory 
rules  of  navigation  in  failing  to  sound  fog 
signals  while  navigating  in  a  dense  fog  at 
night,  on  the  ground  that  the  omission  was 
by  order  of  her  commander,  made  in  the  exer- 
cise of  his  discretion,  nor  in  masking  her 
lights  in  obedience  to  orders  of  the  com- 
mander of  the  squadron;  there  being  at  the 
time  no  statutory  authority  for  sudi  order. 
Watts  V,  U.  S.,  (1903)  123  Fed.  105. 


Vol.  Ily  p.  153.     [Rules  conceskinq  lights,  ahd  so  forth.] 


Exhibiting  wrong  light.  —  In  The  Fumes- 
sia,  (1905)  137  Fed.  955,  a  schooner  was  held 
not  to  be  in  fault  becauRe  the  mate,  in  the 
extremity  of  the  collision,  set  out  a  false 
and  misleading  light,  it  being  doubtful 
whether  it  contributed  in  any  way  to  the  ral- 


lision,  which  was  fully  accounted  for  by  the 
plain  faults  of  the  steamship. 

Evidence  as  to  lights.  —  Direct  and  positive 
evidence  from  a  brig  that  her  light.**  were 
properly  lighted  and  set  forty-five  Tniiia*« 
before  the  collision  was  sufficient  to  estab- 
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▼oL  n,  p.  15S. 


COLLISIONS. 


Y«i.  n,  p.  108,  Mt.  It. 


IiBh  the  fact  that  they  were  burning  at  the 
time  of  collision,  when  corroborated  by  the 
log  of  the  steamer,  kept  by  the  acting  master, 
stating  that  the  brig's  lights  were  reported 
and  were  seen  by  him  immediately  before  the 
collision,  as  against  the  testimony  of  persons 
from  the  steamer  that  they  were  not  burning 
when  they  went  on  board  the  brig  after  the 
collision,  which  was  of  such  force  as  to  throw 
her  substantially  on  her  beam  ends.  Pennell 
r.  U.  S.,  (1906)  162  Fed.  64. 

The  failure  of  those  in  charge  of  one  of  two 
vessels  to  see  or  observe  the  lights  of  the 
other  prior  to  collision  does  not  disprove  their 
existence,  and  cannot  be  accepted  to  out- 
weigh the  positive  testimony  of  the  officers 
and  crew  of  such  other  vessel  that  the  lights 
were  properly  set,  and  were  seen  to  be  burn- 
ing up  ^o  within  five  minutes  before  the  col- 
Usion.    The  Richmond,  (1902)  114  Fed.  206. 

The  testimony  of  men  engaged  in  navigat- 
ing a  sdioonor,  which  was  sunk  by  collision 


with  a  tug  at  night,  that  the  schooner's  side 
lights  were  burning,  is  not  weakened  by  the 
fact  that  they  also  testify  that  tney  looked 
at  the  lights  after  the  tug  was  seen  approach- 
ing, sueh  act  being  a  natural  one  with  careful 
navigators;  and  their  positive  testimony  to 
the  fact  will  outweigh  the  negative  testimony 
of  those  navigating  the  tug  that  they  did  not 
see  the  schooner's  lights,  especially  where 
their  position  on  the  tug  was  not  a  favorable 
one  for  the  purpose.  Brigham  v,  Luckenbach, 
(1905)  140  Fed.  322. 

Where  it  is  shown  that  a  vessel  was 
equipped  with  lamps  of  an  approved  style, 
bought  from  a  reputable  dealer,  the  court  will 
be  slow  to  find  that  they  were  inefficient,  or 
that  those  navigating  the  vessel  failed  to 
light  and  keep  them  burning  on  a  dark  and 
stormy  night,  when  the  vessel  was  sailing  in 
a  locality  where  there  was  a  probability  of 
encountering  other  vessels.  The  Richmond, 
(1902)  114  Fed.  208. 


Vol.  II,  p.  155,  art.  5. 

Obstruction  of  lights.  — In  The  Iberia, 
(1902)  117  Fed.  718,  affirmed  (C.  C.  A.  1903) 
123  Fed.  865,  a  collision  at  sea,  in  the  night, 
between  a  steamer  and  sailing  vessel,  meet- 
ing, was  held  to  have  been  due  to  the  fault 
of  the  latter  in  failing  to  keep  her  side  lights 
unobstructed  as  required  by  statute;  the  evi- 


dence showing  that  to  the  extent  at  least  of 
one  point  on  either  side  of  directly  ahead 
such  lights  were  obscured  by  the  foresail, 
which  fact  prevented  the  steamer  from  mak- 
ing out  her  character  or  course,  and  brought 
alx)ut  the  collision  without  the  steamer's 
fault. 


Vol.  II,  p.  156,  art.  7,  ol.  third. 

YioUtion  of  mle.  — In  The  Our  Friend,  (1905)   142  Fed.  274,  a  catboat  was  held  to  be  !r 
fault  for  failure  to  carry  a  lig^t  as  required  by  this  rule. 


Vol.  II,  p.  158,  art.  10. 

Necessity  for  lookout  with  flare-np  light  — 
If  an  overtaken  vessel  elects  to  use  a  flare-up 
light,  instead  of  a  set  screened  light,  it  is 
her  duty  at  least  to  maintain  an  efficient 
lookout  astern,  and  to  display  the  flare-up 
light  as  soon  as  an  overtaking  vessel  can  be 
seen.    The  Bernicia,  (1903)  122  Fed.  886. 

Vessels  crossing.  —  A  schooner  cannot  be 
charged  with  fault  because  she  did  not  show 
a  flare-up  light  to  a  steamer  approaching 
from  forward  of  her  beam,  but  such  action 
would,  on  the  contrary,  have  been  a  fault. 
Brigham  v.  Luckenbach,  (1905)  140  Fed.  322. 

Sufficiency  of  light.  —  In  The  John  Bossert, 
(1906)  148  Fed.  903,  affirmed  (C.  C.  A.  1909) 
168  Fed.  1021,  it  appeared  that  the  schooners 
Charles  A.  Witler  and  John  Bossert,  each 
laden  with  lumber,  were  sailing  northward 
off  Cape  Hatteras  when  the  Witler,  which 
had  passed  the  Bossert  during  the  day  and 
was  leading,  lay  to  on  the  port  tack  at  about 


./ 


eight  in  the  evening.  Shortly  thereafter  she 
was  struck  by  the  Bossert,  which  approached 
on  the  same  tack  at  a  speed  of  about  four 
knots.  For  fifteen  or  twenty  minutes  prior 
to  the  collision  the  Witler  had  exhibited  at 
her  stem  a  white  light  consisting  of  a  globe 
lantern,  unscreened,  but  such  li^t  was  not 
seen  by  the  lookout  of  the  Bossert  until  too 
late  to  avoid  the  collision.  It  was  held  that 
such  light  was  a  sufficient  compliance  with 
this  article. 

In  The  Kaiserin  Maria  Theresa,  (1906)  149 
Fed.  97.  78  C.  C.  A.  681,  reversing  (1903)  125 
Fed.  145,  a  schooner  was  held  to  be  in  fault 
for  a  collision  with  an  overtaking  steamship 
at  night  because  of  her  failure  to  exhibit  a 
white  light  or  flare-up  astern,  on  evidence 
which  showed  that  while  she  had  a  torch,  it 
was  not  in  condition  for  use  for  lack  of  oil, 
so  that  when  its  use  was  attempted  it 
quickly  blew  out. 


Vol.  II,  p.  158,  art.  11. 

Sufficiency  of  evidence  to  show  anchor  light 
in  place.  —  Evidence  that  a  light  was  hun^r 
in  the  rigging  of  an  anchored  schooner  at 
dark,  and  that  it  was  burning  twenty  or 
thirty  minutes   before   she  was  struck  and 
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sunk  by  a  passing  steamer  at  about  eleven 
o'clock,  was  ndt  sufficient  to  establiAh  that 
it  was  burning  at  the  time  of  the  collision, 
against  the  positive  testimony  of  the  lookout 
nnd  two  officers  of  the  steamer,  who  were  at 


Til.  U,  p.  iSt,  Ml.  11. 
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the  wheel  and  in  good  position  to  see,  all  of 
whom  testified  that  there  was  no  light  on  the 
schooner  and  she  was  not  seen  until  they 
were  within  two  hundred  feet  The  John  H. 
SUrin,  (1003)  122  Fed.  236,  68  C.  C.  A.  600, 
reversing  (1902)  113  Fed.  419. 

Vol.  11,  p.  158,  art.  12. 

Role  not  mandatory.  ~  The  Pacific,  (1907) 
154  Fed.  943,  83  C.  C.  A.  515. 

Use  of  globe  light.  — In  The  Martha  £. 
Wallace,  (1906)  148  Fed.  94,  it  appeared  that 
instead  of  the  flare-up  light  prescribed  in  the 
rule  an  ordinary  globe  lamp  was  used.     It 


In  The  Maggie  Ellen,  (1903)  120  Fed.  mi 
57  C.  C.  A.  124,  afirming  (1902)  115  Fed.  442. 
the  evidence  was  held  to  show  that  tbe  col- 
lision was  due  to  a  failure  to  maintain  a 
proper  anchor  light 


wais  held  that  as  the  use  of  any  light  was  sot 
mandatory,  and  as  the  use  of  the  globe  light 
did  BO  apparent  harm, 'the  vessel  would  not 
be  held  in  fault  for  using  it. 

Ai  to  sufficiency  of  lights,  see  The  Maggie 
Ellen,  (1902)  115  Fed.  442. 


Vol.  II,  p.  159,  art.  15,  cl.  (a). 

War  vMseli  in  time  of  war  not  ei^ercised.—  Watts  r.  U.  S.,  (1003)  123  Fed.  106. 
Bide  appUffd.  —  The  Eagle  Point,  (C.  C.  A.  1903)  120  Fed.  449. 


Vol.  II,  p.  159,  art.  15,  cl.  (c). 

"Under  way."  —  A  sailing  vessel  lying  to 
in  a  fog,  but  having  some  of  her  sails  up,  is 
*^  under  way,"  and  is  governed  by  this  clause, 
and  where  the  wind  is  on  her  starboard  bow 
she  is  on  the  starboard  tack,  and  the  proper 
fog  signal  is  one  blast.  Burrows  t?.  Gower, 
(1902>  119  Fed.  016. 


Improper  sounding  of  signals.  —  Where  it 
was  shown  that  the  fog  signals  were  sQuoded 
only  onco  in  two  minutes,  instead  of  qnee  a 
minute  as  the  rule  requires,  it<  was  held  that 
a  presumption  of  fault  arose  which  could  oily 
be  overcome  by  proof  that  the  fault  did  lot 
contribute  to  the  collision.  The  Frfudc  & 
Hall,   (1902)    116  Fed.  559.        . 


Vol.  II,  p.  159,  art.  15,  cl.  (d). 

Sole  applied.  — The  Commerce,  (1903)  123  Fed.  178. 

Vol.  II,  p.  159,  art.  15,  cl.  (e). 

Vessel  towed.  —  A  vessel  that  is  being  towed  is  not  bound  to  give  fog  signals.    Hie 
Patience,  (1908)   167  Fed.  855. 


Vol.  II,  p.  160,  art.  16. 

What  constitutes  moderate  speed.  —  Mod- 
erate speed  is  such  speed  as  would  enable  a 
vessel  to  stop  in  time  to  avoid  a  collision 
after  an  approaching  vessel  came  in  sight, 
provided  such  apprqaching  vessel  were  itself 
going  at  the  moderate  speed  required  by  law. 
The  Belgian  King,  (1909)  125  Fed.  860,  60  O. 
C.  A.  451,  affirmed  (1902)  113  Fed.  525;  La 
IQourgogpe,  (C.  C.  A.  1905)  139  Fed.  483, 
affirmed  (1908)  210  U.  S.  95,  28  S.  C?t.  664,  52 
U.  S.  (L.  ed.)  973;  Palmer  v.  Merchants',  etc., 
Transp.  Co.,  (1907)  154  Fed.  683;  Pennell  v. 
U.  S.,   (1908)    162  Fed.  64. 

A  steamship  navigating  in  a  fog  at  such 
rate  of  speed  that  when  another  vessel,  which 
was  practically  motionless,  came  into  view^ 
the  steamship  ws^s  unable  tp  stop  in  time  to 
avoid  collision,  was  in  fault'  for  excessiTS 
speed.    The  Kentucky,  (1906)   148  Fed.  500. 

A  speed  of  three  to  three  and  one-half 
miles  an  hour  on  the  part  of  a  brig  has  been 
held  not  excessive.  Pennell  v.  U.  S.,  (1908) 
162  Fed.  64. 

A  speed  of  from  four  to  six  knots  on  the 
part  of  a  tug  with  tows  navigating  at  sea  at 
night  in  a  fos:  is  not  onlinarilv  negligent. 
The  Patience,  (19Q8)  167  Fed.  855. 


Bxcessiye  speed.  —  A  steamer  at  sea,  pro- 
ceeding at  night  in  a  dense  fog,  in  frequented 
waters,  at  a  speed  of  ten  or  Seven  knots  «i 
hour,  is  not  going  "  at  a  moderate  speed,  liv- 
ing careful  regard  to  the  existing  okeiim- 
stances  and  conditions,"  as  required  by  tlife 
article  Palmep  v.*  Merchants',  etc,  TraoBp. 
Co.,  (1907)   154  Fed.  683. 

In  The  Chelsea,  (1905)  135  Fed.  616,  t 
steamer  was  held  at  fault  for  a  collision  witk 
a  schooner  in  Long  Island  Sound  in  a  fcg< 
because  of  h6r  excessive  speed  of  ten  kno^, 
and  her  change  of  course  after  the  schooner 
was  seen  on  nearly  a  meeting  course.  Tbe 
9chooner  was  held  not  chargeable  with  ood- 
tt-ibntory  fault,  although  her  speed  was  about 
4ix- knots, -it  appiearing  that  the  fog  wai  not 
thicks  where  sne  was,  and  thiU' 9)^  vas  le- 
ducing  sail  as  she  entered  the  dense  fog. 

A  war  vessel  having  a  full  speed  of  abont 
eighteen  knots,  which  wks  preeeediiog  at  ni^t 
in  a  dense  fog  at  a  regular  cruising  speed  of 
six  knots  across  the  track  of  outgoing  and  in- 
coming steamers,  such  speed  being  too  great 
to  enable  her  to  oome  to  a  standstill  by  t^ 
versing  before  she  should  collide  with  a  ^.* 
sel  which  she  eould  8ee^tluM>iigk't^e  fbg,  W 
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Tol.  II,  p.  181,  art.  17,  el.  (a). 


not  coing  at  a  moderate  speed .  as  required 
by  this  article,  and  was  in  fault  for  a  re- 
sulting collision  with  a  crossing  steamer. 
Watts  p.  U.  S.,  (1903)  123  Fed.  106. 

In  the  following  cases  the  speed  in  a  fog 
was  held  to  be  excessive  under  the  particular 
facts  of  each  case:  The  El  Monte,  (1902)  114 
Fed.  796  (si^  or  seven  knots) ;  Consolidation 
Coal  Co.  f.  The  Admiral  Schlev,  (1902)  116 
Fed.  378,  affirmed  (C.  C.  A.  1904)  131  Fed.  433 
(eight  knots);  The  Frank  S.  Hall,  (1902)  116 
Fed.  559  (ten  or  eleven  knots) ;  The  Eagle 
Point,  (C.  C.  A.  1903)  120  Fed.  449  (nine 
knots);  In  re  Clyde  Steamship  Co.,  (1904) 
134  Fed.  95,  affirmed  (C.  C.  A.  1906)  146  Fed, 
724,  which  was  affirmed  in  (1907)  207  U.  S. 
398,  28  S.  a.  133,  52  U.  S.  (L.  ed.)  264  (six 
knots);  The  Chelsea,  (1905)  135  Fed.  616 
(ten  knots);  The  Furnessia,  (1905)  137  Fed. 
955  (six  knots) ;  La  Bourgogne,  (C.  C.  A. 
1905)  139  Fed.  433  reversing  (1902)  117  Fed. 
261,  affirmed  (1908).  210  U.  S.  95,  28  S.  Ct. 
664,  62  U.  S.  (L.  ed.)  973  (ten  knots);  The 
Sif,  (1907)  157  Fed.  464  (five  or  six  knots) ; 
Pennell  i7.  U.  S.,  (1908)  162  Fed.  64  (seven 
knots) . 

Rule  absolute.  —  A  speed  of  eight  miles  an 
hour  by  a  steamship  proceeding  in  the  night 
and  in  a  dense  fog,  150  miles  east  of  Sandy 
Hook,  in  the  customary  track  of  transatlantic 
steamers,  is  not  a  moderate  speed,  nor  can 
such  speed  be  justified  on  the  expressed  opin- 
ion of  her  officers  that  she  could  not  be  prop- 
erly controlled  at  a  lower  rate  of  speed.  The 
requirement  of  the  rule  is  absolute,  and  lia* 
bility  for  a  collision  caused  or  -contributed  to 
by  its  violation  cannot  be  avoided  because  a 
vessel  is  so  constructed  or  is  running  so  light 
that  she  cannot  be  navigated  at  such  a  slow 
speed  as  will  comply  with  such  requirement. 
The  Eagle  Point,  (1903)  120  Fed.  449,  66  C. 
C.  A.  599,  reversing  (1902)  114  Fed.  971,  cited 
in  the  original  note. 

Speed  of  both  vessels  excessive.  —  A  steam- 
ship was  held  to  be  in  fault  for  a  collision 
with  another  in  a  fog,  notwithstanding  the 
clear  fault  of  the  latter  in  running  at  an  ex- 
pessive  speed,  where  she  was  likewise  main- 
taining an  excessive  speed,  and  also  violated 
this  article  by  failing  to  stop  her  engines  on 
hearing  the  fog  signals  of  the  other  vessel 
apparently  forward  of  her  beam.  In  re  Clyde 
Steamship  Co.,  (1904)  134  Fed.  95,  affirmed 
(C.  C.  A.  1906)  146  Fed.  724,  which  was 
Utfflrmed  in  (1907)  207  U.  S.  398,  28  S.  Ct. 
133,  52  U.  S.  (L.  ed.)  264. 

In  a  suit  for  collision  between  two  ocean 
steamships  in  a  dense  fog,  while  on  crossing 
courses,  it  appeared  that  after  entering  the 
fog  both  continued  at  more  than  half  speed, 
in  violation  of  the  first  provision  of  this  ar- 
ticle, and  that,  after  hearing  each  other's  fog 
signals,  both  proceeded  without  stopping  for 
some  time,  in  violation  of  the  second  clause 
of  the  article;,  the  vessels  when  they  saw 
each  other  being  within  ^ye  hundred  feet, 

Vol.  II,  p.  161,  art.  17,  cL  (a). 

Rule  applied.  — In  The  Richard  p.  C.  Hart-  bark  CJhase  and  the  schooner  Hartley,  on 
ley,  (1903)  124  Fed.  708,  it  appeared  that  a  crossing  courses.  Each  vessel  saw  the  other's* 
collision  occurred  in  the  niglit  between   the      lights  when  a  mile  or  more  distant.     The 
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and  unable  to  check  their  momentum  in  time 
to  avoid  collision.  Both  were  held  to  be  in 
fault,  and  the  damages  were  divided.  The 
El  Montej  (1902)   114  Fed.  796. 

Tows  meeting  in  fog.  —  A  collision  between 
the  tows  of  two  tugs  bound  in  opposite  di- 
rections in  Long  Island  Sound  in  a  dense  fog 
was  held  due  to  the  fault  of  the  two  tugs  in 
not  stopping  when  fopf  signals  were  heard 
ahead  from  vessels  thev  were  unable  to  see. 
The  John  A.  Hughes,. (1907)   156  Fed.  879. 

Sufficiency  of  precautions.  —  In  Dunton  r, 
Allan  Line  Steamship  Co.,  (1902)  115  Fed. 
250,  it  appeared  that  a  collision  occurred  at 
st-a,  daring  a  thick  fog,  between  a  schooner 
and  a  steamship,  which  met  on  nearly  parallel 
courses.  Eaeh  heard  the  fog  signal  of  Uxe 
other,  and  the  steamer  at  once  slowed  down 
to  a  moderate  speed  and  proceeded  with  cau- 
tion, while  the  schooner,  which  was  sailing 
closehauled  on  the  port  tack  at  a  speed  of 
about  two  knots,  kept  her  course  and  speed; 
the  wind  being  very  light.  Both  vessels 
were  properly  manned  and  equipped,  and 
had  proper  lookouts.  After  they  sighted  each 
other,  when  they  were  about  one  hundred 
yards  apart,  the  steamer  did  all  that  was 
possible  to  prevent  collision.  It  was  h^d 
that  neither  vessel  was  chargeable  with  any 
fault,  and  that  the  collision  must  be  attrib- 
uted to  unavoidable  accident. 

Duty  to  stop.  —  In  Palmer  v.  Merchants', 
etc.,  Transp.  Co.,  (1907)  154  Fed.  683,  it  Wa{^ 
held  that  when  the  master  of  a  steamer  at 
sea  at  night  in  a  dense  fog  heard  a  single 
blast  of  the  fog  horn  of  another  vessel  nearly 
ahead  and  apparently  only  a  short  distance 
away,  he  was  not  justified  in  assuming  that 
he  could  locate  the  precise  position  of  such 
vessel,  and  that  he  was  overtaking  her;  but 
it  was  his  duty  to  at  once  reverse  and  go  full 
speed  astern  imtil  the  steamer  was  stopped 
and  the  location  and  course  of  the  other  ves- 
sel was  definitely  ascertained.  See  also 
Hunter  r.  The  Tellus,  (1902)  113.  Fed.  525. 
affirmed  (C.  C.  A.  1903)  125  Fed.  869;  The  El 
Mqnte,  (1902)  114  Fed.  796. 

Navigation  of  fairway  in  fog:  —  When 
dense  fog  obscures  a  ^yaterway  through  which 
there  is  a  well-defined  track  for  moving  ves- 
sels, prudence  requires  vessels  then  moving 
therein  to  continue  with  extreme  caution, 
availing  of  such  sights  and  sounds  as  they 
can  make  out  till  they  reach  some  anchorage 
to  which  they  can  withdraw  from  the  regular 
track,  leaving  the  thoroughfare  unobstructed 
by  their  presence.  The  Persian,  (C.  C.  A, 
1910)  i81  Fed.  439,  reversing  (1908)  159  Fed. 
788. 

Caie  in  fog  sufficient.  —  See  Dunton  r. 
Allan  Steamship  Co..  (1903)  119  Fed,  590,  55 
C.  C  A.  541,  affirmed  (1902)  115  Fed.  2.50. 

Evidence  to  shoT  fault  of  steamer  in  not 
reducing  speed.  — The  Richmond,  (1902)  114 
Fed.  208. 
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Chase  was  sailing  closehauled,  while  the 
Hartley  was  running  free  and  was  therefore 
hound  hy  the  rules  to  keep  out  of  the  way 
and  to  avoid  crossing  ahMul  of  the  Chase; 
there  being  no  circumstances  to  prevent. 
The  evidence  indicated,  however,  that  she  at- 
tempted to  cross  ahead,  and  thus  brought 
about  the  collision.  The  Chase  kept  her 
course  and  speed,  as  re(|uired  by  the  rules, 
until  a  collision  became  imminent,  when  she 
changed  her  course  in  an  attempt  to  prevent 
the  collision.  It  was  held  that  the  Hartley 
was  solely  in  fault. 

In  The  Metamora,  (C.  C.  A.  1006)  144  Fed. 
936,  two  schooners  were  held  to  be  in  fault 
for  a  collision  when  meeting  at  night  in  the 
open  ocean.  The  one,  which  was  light  and 
sailing  free,  for  not  making  sufficient  allow- 
ance for  the  yawing  of  the  other,  which  was 
closehauled  in  a  strons  wind  and  heaw  sea; 
and  the  other  for  probably  allowing  herself 
to  fall  off  owing  to  the  fact  that  her  master 
was  performing  the  duties  of  both  wheelsman 
and  lookout. 

For  other  cases  applying  the  rule,  see  The 
Queen  Elizabeth,  (C.  C.  A.  1903)  122  Fed.  406, 
reversing  (1900)  100  Fed.  874,  petition  for 
certiorari  denied  (1903)  190  U.  6.  660,  23  S. 
Ct.  866,  47  U.  S.  (L.  ed.)  1184;  The  Martha 
E.  Wallace,  (1906)  148  Fed.  94. 


Kight  of  doaehaiiled  veaseL  — A  vessel  nil- 
ing  closehauled  is  justified  in  maintaining  her 
eourse  as  against  an  approaching  vessel  sail 
ing  free,  in  the  absence  of  some  clear  india- 
tion  that  the  latter  will  fail  in  her  duty  to 
keep  out  of  the  way.  The  Pierre  Comeillf. 
(1904)   133  Fed.  604. 

Unwarranted  dumge  of  conrae.— One  of 
two  sailing  vessels  approaching  each  other 
from  opposite  directions  in  the  night  was 
sailing  free  on  the  starboard  tack,  whik  the 
other  was  closehauled  on  the  port  tack.  So 
long  as  such  courses  were  maintained,  there 
was  no  danger  of  collision,  but  when  a  short 
distance  apart  the  vessel  running  free  twioe 
changed  her  course,  the  last  time  taking  a 
course  in  which  she  was  closehauled  on  the 
starboard  tack,  and  making  a  collision  inerl- 
table  if  both  maintained  their  courses.  It 
was  held  that  in  such  situation  the  other  ves- 
sel, which  had  previously  been  privileged  and 
required  to  maintain  her  course,  became  the 
burdened  vessel,  and  was  not  in  fault  for 
changing  her  course,  although  a  collision  re- 
sult^ by  reason  of  both  changing  at  the 
same  time;  and  that  the  one  making  the  fint 
changes,  bringing  about  the  dangerous  situa- 
tion without  necessity,  was  solely  in  fantt. 
The  Mary  Buhne,  (1902)  118  Fed.  1000,  55  C 
0.  A.  494,  affirming  (1899)  05  Fed.  1002. 


Vol.  II,  p.  161,  art.  17,  cl.  (e). 

**  Wind  aft.''  —  Within  the  meaning  of  this 
clause  a  vessel  has  the  **  wind  aft "  when  it 
is  not  more  than  two  and  a  half  points  from 


directly  aft.    The  Gov.  Ames,  (C.  C.  A  1910) 
187  Fed.  40. 


Vol.  II,  p.  162,  art.  19. 

Rule  applied.  — The  Dorchester,  (1902)  121 
Fed.  889,  affirmed  (1904)  134  Fed.  1023,  68 
C.  C.  A.  618. 

Rule  applied  to  war  vesaels  in  time  of  war. 
—  Watts  V.  U.  S.,  (1903)   123  Fed.  106. 

Crossing  counes  in  fog.  —  Where  two  ferry- 
boats approaching  each  other  attempted  to 
cross  courses  in  a  dense  fog,  when  neither 
could  see  the  other  in  time  to  avoid  a  colli- 


sion, they  were  both  at  fault  —  the  one  far 
attempting  the  manoeuvre,  and  the  other  in 
assenting  to  it  and  putting  her  wheel  hard 
astarboard,  causing  her  to  swing  one  point 
nearer  to  the  other  boat,  though  she  imme- 
diately stopped  and  reversed  her  engines. 
Hall  V.  North  Pac.  Coast  IL  Co.,  (1901)  134 
Fed.  309. 


Vol.  II,  p.  162,  art.  20. 

Rule  applied.  —  A  tug  with  three  barges  in 
tow  on  a  long  hawser,  the  last  being  six  him- 
dred  fathoms  behind,  was  held  solely  in  fault 
for  a  collision,  in  the  night,  in  Delaware  bay, 
between  the  last  tow  and  a  meeting  schooner, 
which  was  at  the  time  tacking  and  on  a 
crossing  course,  on  the  ground  that,  although 
the  schooner's  lights  were  seen  half  an  hour 
before,  when  she  was  approaching  on  the 
other  tack,  no  proper  lookout  was  kept  for 
her  return,  and  no  measures  taken  to  avoid 
collision  when  she  was  seen  again.  The  Pru- 
dence,  (1904)   134  Fed.  358. 

In  The  Delmar,  (1903)  125  Fed.  130,  it  ap- 
peared that  a  collision  occurred  at  night  in 
(Chesapeake  bay  between  a  schooner  coming 
into  Hampton  Roads,  and  a  barge  342  feet 
long,   loaded   with   freight   cars,   which    was 


passing  out  in  tow  of  a  tug  on  a  hawser  300 
feet  long.  There  was  a  strong  wind,  and  the 
vessels  were  admittedly  on  parallel  courses 
until  shortly  before  the  collision,  the  tug  pass- 
ing to  windward  of  the  schooner.  Each  vessel 
claimed  that  she  made  no  change  in  her 
course,  and  the  testimony  from  each  sup- 
ported her  contention.  There  was  plenty  of 
sea  room,  and  the  tug  could  have  given  the 
schooner  a  wider  berth  than  she  adniittedlj 
did.  It  was  held  that,  under  the  evidence, 
she  must  be  charged  with  the  sole  fault  for 
the  collision. 

For   other    cases    applying   this    rule,  see 

Medero  r.  La  Compagnie  Generate  Tran.satlaB- 

tique,  (1903)  122  Fed.  1018;  The  Our  Friend, 

(1905)   142  Fed.  274;  The  GladvR.  (C  C.  A. 

1906)  144  Fed.  653,  reversing  (1905)  135  Fei 
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601;  The  Job  H.  Jackson,  (1006)  144  Fed. 
806;  The  Old  Point  Comfort,  (C.  C.  A.  1011) 
187  Fed.  765. 

Change  of  eonrte  by  aailins  venaL  —  In 
The  Stamford,  (1006)  148  Fed.  600,  affirmed 
(C.  C.  A.  1007)  163  Fed.  1022,  the  testimony 
of  disinterested  witnesses  was  held  to  sustain 
the  contention  of  a  tug  that  a  collision  be- 
tween her  tow  and  a  meeting  schooner  in 
I^ong  Island  Sound  was  brought  about  solely 

Vol.  II,  p.  162,  article  twenty-one. 

Rule  applied.  —  Where  a  sailing  vessel  by 
her  unnecessary  deviation  from  her  course 
renders  a  collision  with  a  steamer  unavoid- 
able, the  steamer  cannot  be  charged  with  lia- 
bilitv.  The  Georg  Dnmois,  (1007)  153  Fed. 
8.33,^83  C.  C.  A.  15. 

A  schooner  which  is  sailing  dosehauled, 
and  is  privileged  over  a  tug  approaching  on 
a  crossing  course,  will  not  be  held  in  fault 
for  a  collision  bmsause  she  keeps  her  course 
as  required  by  the  rules,  unless  it  clearly  ap- 
pears that  there  are  special  circumstances 


by  a  change  of  course  on  the  part  of  the 
schooner,  aSter  she  had  passed  the  tug  at  a 
safe  distance,  and  not  to  the  failure  of  the 
tug  to  allow  sufficient  margin  for  passing. 

Rule  does  not  exempt  from  duty  to  avoid 
collision  by  taking  all  proper  steps. —  The 
Aries,  (1008)  166  Fed.  514. 

Presumptions  are  in  favor  of  sailing  vessel 
—  The  Delmar,  (1003)  125  Fed.  130;  Newhall 
V.  Jordan,  (1006)  140  Fed.  586. 


which  require  a  change  of  course.     Brigham 
17.  Luckenbach,  (1006)  140  Fed.  322. 

For  other  cases  applying  the  rule,  see  The 
Queen  Elizabeth,  (C.  C.  A.  1003)  122  Fed.  406. 
reversiiu;  (1000)  100  Fed.  874,  petition  for 
certiorari  denied  (1003)  100  U.  S.  660,  23  S. 
Ct.  856,  47  U.  8.  (L.  ed.)  1184;  The  Richard 
F.  C.  Hartley,  (1003)  124  Fed.  708;  The  Eagle 
Wing,  (1006)  136  Fed.  826;  The  Mary  P. 
Mosquito,  (1006)  145  Fed.  060;  Oceanic 
Steamship  Co.  v.  Simpson  Lumber  Co.,  (C. 
C.  A.  1011)  186  Fed.  764;  The  Old  Point  Com- 
fort, (C.  C.  A.  1011)  187  Fed.  766. 


Vol.  II,  p.  162,  article  twenty-one,  Note. 


special  circumstances.  —  In  The  Transfer 
No.  10,  (C.  C.  A.  1006)  144  Fed.  676,  it  ap- 
peared that  the  tug  McCaldin,  with  a  schooner 
in  tow  on  a  hawser,  was  proceeding  eastward 
in  East  river  between  North  Brother  Island 
and  the  north  shore,  when  her  tow  came  into 
collision  with  a  car  float  on  the  side  of  the 
tug  Transfer  No.  10.  The  tide  was  flood 
running  eastward  at  four  miles  an  hour  or 
more,  and  the  McCaldin  was  making  twelve 
miles  an  hour  by  the  land.  She  had  followed 
the  Transfer,  and  the  latter  had  rounded  to 
for  the  purpose  of  making  her  landing  against 
the  tide  at  the  Oak  Point  docks,  toward 
which  she  was  proceeding  when  the  collision 
occurred.  The  McCaldin  was  within  sight  of 
her  for  a  considerable  distance,  but  kept  her 
speed  and  passed  between  the  Transfer  and 
the  docks.  It  was  held  that  the  Transfer  was 
in  fault,  because  the  approach  of  the  McCal- 
din and  her  tow  at  such  high  rate  of  speed 
created  special  circumstances,  and  required 
her,  under  this  article,  to  take  action  to  avert 
the  collision,  which  she  could  have  done  by 

Vol.  II,  p.  162,  art.  22. 

Snle  applied.  —  For  cases  applying  this 
rule,  see  The  Queen  Elizabeth,  (C.  C.  A.  1003) 
122  Fed.  406,  reversing  (1000)  100  Fed.  874, 
petition  for  certiorari  denied  (1003)  100  U.  S. 

Vol.  II,  p.  162,  art.  23. 

Duty  to  stop  and  reverse.  —  In  The  Diana, 
(1010)  181  Fed.  263,  a  collision  at  sea  at 
night  between  a  steamer  and  a  bark  meeting 
on  slightly  converging  courses  was  held  due 
solely  to  the  fault  of  the  steamer  in  chang- 
ing her  course  when  she  was  apparently  upon 
and  crossing  the  course  of  the  bark,  whose 
lights  were  both  seen,  under  the  erroneous 


holding  herself  against  the  tide  until  the  tug 
and  tow  had  passed. 

Presiunptione  —Under  the  navigation  rules 
requiring  a  steam  vessel  to  keep  out  of  the 
way  of  a  sailing  vessel  when  there  is  risk  of 
collision,  and  requiring  the  latter  to  keep 
her  course  and  speed,  where  it  appears  that 
she  did  so  a  presumption  arises  that  the 
fault  for  a  collision  was  that  of  the  steam 
vessel,  and  such  presumption  must  be  acted 
upon  unless  the  accident  is  shown  to  have 
been  inevitable,  or  that  it  was  the  result  of 
neglect  or  omission  on  the  part  of  those  navi- 
gating the  other  vessel.  The  Richmond, 
(1002)   114  Fed.  208. 

While  there  is  a  presumption  that  the 
privileged  one  of  two  meeting  vessels,  which 
came  into  collision,  obeyed  the  law  and  kept 
her  course,  yet,  when  such  presumption  is 
overthrown,  and  her  fault  is  clearly  estab- 
lished, and  is  in  itself  sufficient  to  account 
for  the  collision,  she  can  only  avoid  full  lia- 
bility by  proving  the  fault  of  the  other  ves- 
sel beyond  reasonable  doubt.  The  Eagle 
Wing,  (1006)  136  Fed.  826. 


560,  23  S.  Ct  865,  47  U.  8.  (L.  ed.)  1184;  The 
Richard  F.  C.  Hartley,  (1003)  124  Fed.  708. 

Rule  applicable  to  war  vessels  in  time  of 
war.  — Watts  p.  U.  S.,  (1003)   123  Fed.  106. 


assumption  that  the  bark  was  also  changing 
her  course;  it  having  been  the  duty  of  the 
steamer  to  stop  and  reverse  if  in  doubt  as  to 
the  course  of  the  bark,  whereas  she  continued 
at  full  speed. 

Rule  applied.  — The  Prudence,  (C.  C.  A. 
1004)  134  Fed.  858,  affirming  (1003)  124  Fed. 
030. 
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Vol.  II,  p.  162,  art.  24. 

Vi«Uti«tt  tff  rule.  —  A  colliflion  6ft  th«  N^w 
JevMy  cOKst  at  tttght  in  a  dense  fog  between 
m  steamship  Sotith  hovtikd  a<id  a  meeting  blirk 
vas  held  dilc  solely  to  the  fault  of  the  steam- 
ship; the  evidence  showing  that  she  was 
gotiig  at  an  excessive  speed,  not  less  than 
eight  knots  an  hour,  and  that  on  hearing  the 
foghorn  of  the  bark  on  her  starboard  bow,  in- 
stead of  stopping  and  navigating  with  cau- 
tion, as  required  by  International  Rules,  art. 
16,  2  Fed.  Stat.  Annot.  160,  her  master,  mis- 
understanding the  nnmbef  of  Masts,  floated 
the  helm  fti^  proceeded  Without  reduction 
of  speed  across  the  course  of  the  bark,  which 
was  sailing  free  at  a  speed  of  about  font 
knots  and  giving  three  blasts  of  her  fog- 
horn, properly  indicating  hefr  coUrse,  whidi 
waa  not  changed.  The. Seneca,  (1908)  159 
Fed.  578,  affirmed  (C.  C:  A.  1969)  170  Fed. 
987.  See  also  The  Transfer  No.  10,  (d  C. 
A.  1906)  144  Fed,  676;  The  Charles  C.  Lister, 
(1909)   174  Fed.  288. 

Tow  Gfverttldttg  ftchcrener.  —  Under  this  at- 
tide  it  was  held  that  Whefe  s!  tug  with  a  to^ 
saw  a  schooner  a  quarter  of  a  mile  ahead, 
on  nearly  the  same  course,  and  overtook  and 
passed  her,  but  the  tow,  which  was  on  a  206- 
fathom  line,  did  not  ^ee  the  schooner  until 
within    200    feet,    and    struck    her    directly 


astern,  negligence  must  be  inferred  on  tbe 
part  of  both  tug  and  tow,  unless  there  was 
evidence  to  warrant  a  finding  that  tin 
schooner  in  some  \^ay  brought  about  the  col- 
hsi6n.  The  Nathan  Hale,  (1902)  113  Fei 
866,  61  G.  C.  A.  499. 

Steamer  oyertaldng  tow.  —  A  collision 
iv'hich  occurred  at  night  in  a  fog  between  the 
last  of  three  tows  and  an  overtaking  steamer 
which  ran  into  the  t^wline  atf  ter  passing  the 
tow  was  held  due  solely  to  the  fault  of  the 
steamer  eHh&  infaHutg  to  Jboate  the  tov 
or  in  failing  to  keep  a^ay^  it  appearing;  thtt 
the  tows  all  carried  proper  lights  and  that 
the  stumer's  li^htd  were  se^i  irom  the  sec- 
ond and  third  towi^  before  the  Collision.  The 
Patience,  (1908)  167  Fed.  865. 

OrertiJdBg  yetteL  -^  In  a  suit  for  collisioB 
on  a  clear  day,  between  two  nliling  vessds 
on  course^  varying  not  more  than  one  point, 
the  evidence  wad  eomsidered,-  and  was  held  to 
show  that  libelants'  wtLs  the  overtaking  ves- 
sel, and  in  fai^It  for  the  coUitfion  in  failiiig 
to  change  her  course  and  keep  out  of  the  war. 
The  Horace  P.  Shares,  (1905)  139  Fed.  800.' 

In  The  Gladys,  (C.  C.  A.  1906)  144  Fed. 
653,  the  evidence  ^as  held  to  sl^w  that  a 
vessel  was  not  overtaking  another. 


Vdl.  II,  p.  163,  art.  27. 

Errora  in  extremis,  r—  Where  the  master  of 
^a  vessel,  who  is  a  navigator  of  experience  and 
good  judgment,  is  confronted  with  a  sudden 
peril,  caused  by  the.  action  of  another  vessel, 
so  that  he  is  justified  in  believing  that  col- 
lision is  inevitable,  and  he  exercises  his  best 
judgment  in  the  emergency,  his  action,  even 
thpugh  imwis^,  cannot  be  imputed  to  his  ves- 
sel as  a  fault.  The  Queen  Elizabeth,  (C.  C. 
A.  1903)  122  Fed.  406.  See  also  The  Ponce, 
(1902)  116  Fed.  55;  Medero  r.  La  Compagnie 
Generale  Transatlantique,  (1903)  122  Fed. 
1018;  The  Gur  Friend,  (1905)  142  Fed.  275? 
The  John  A.  Hughes,  (1907)   156  Fed.  879. 

To  enable  a  vessel  to  avail  itself  of  the  plea 
of  mistake  in  extremis  it  must  appear  that 
the  situation  was  induced  by  the  fault  of 
the  other  party.  Southern  R.  Co.  r.  U.  S., 
(1910)  45  Ct.  01.  322. 

Inevitable  accident  cannot  be  maintained 
as  a  defense  unless  it  be  shown  that  the  mas- 
ter acted  seasonably,  that  he  did  even'thing 
which  an  experienced  mariner  could  cu),  and 
thai  the  collisioii  ensued  in  spite  of  ordinary 
caution  an<J  his  exertions.  Southern  R.  Co. 
V.  U.  S.,  (19l0)  45  Ct.  CI.  322. 

A  collision  at  sea  on  a  foggy  night  between 
a  schooner  and  a  steamship  on  crossing 
courses  was  brought  about  primarily  by  the 
fault  of  the  steamer  in  ihaintainlng  an  ex- 
cessive speed  ik  the  fog,  and  not  keeping  an 
efficieilt  lo6kout,  in  consequence  of  which  she 
was  close  upon  the  schooner  before  she  saw 
her  or  heard  her  fog  signals.  Just  priot  to 
the  collision,  the  mate  of  the  Schooner  took 
the  light  frotn  the  binnacle  and  placed  it  on 
top  of  the  house,  where  it  was  mistaken  by 


the  steamer  for  the  stem  light  of  an  orer- 
taken  vessel,  in  consequence  of  which  the 
steamer  ported  when  she  should  have  star- 
boarded, and  thus  made  collision  certain.  It 
was  held  that  such  act  of  the  mate  did  not 
render  the  schooner  liable  as  for  a  contrib- 
utory fault,  because  it  was  done  in  extreme, 
when  the  steamer  was  bearing  down  directly 
upon  the  schooner  at  high  speed,  apparently 
without  seeing  her.  The  Fumeesia,  (1907) 
154  Fed.  348,  83  C.  C.  A.  126,  affirmed  (1905) 
137  Fed.  956. 

In  The  Queen  Elizabeth,  (CCA.  1903) 
122  Fed.  406,  a  ship  was  held  not  chargeable 
with  contributory  fault  for  a  collision  with  a 
crossing  schooner  in  the  night  because  of  her 
change  of  course,  although  ahe  was  the  privi- 
leged vessel,  where  such  change  was  not  made 
until  immediately  before  the  collision,  when 
the  vessels  were  within  a  few  hundred  feet 
of  each  other,  and  wli^n  it  becaTAe  appa^tsi 
that  the  schooner  was  attempting  to  cross 
ahead,  in  viblation  of. the  rules. 

Steamer  and  pilot  boat.  —  A  steamer  and 
a  pilot  boat  which  liave  agreed  to  come  to  a 
standstill,  so  that  the  pilch's  boat  yawl  mar 
bring  a  pilot  to  the  steamer,  are  not  navigat- 
ing on  independftet  toursed,  and  the  fttatntj^ 
creates  no  presumption  that  one  is  the  privi- 
leged and  one  is  the  burdened  vessel,  and  d^ 
fines  no  course  of  navigation  to  be  followed 
by  either.  It  is  a  case  Of  special  circvm* 
stances  in  which  the  vessels  are  oo-opetatii^ 
in  an  agreed  manoeuvre,  and  each  is  bound  to 
act  prudently  toward  the  agreed  end.  Tb« 
Monterey,  (C.  C.  A.  1908)  161  Fed.  95,  ft- 
versing  (1907)  153  Fed.  9.35, 
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Vol.  II,  p.  163,  art.  29. 

Failure  to  maintain  lookout.  —  In  the  fol- 
lowing cases  the  vessels  were  held  to  be  in 
fault  for  failure  to  maintain  a  sufficient  look- 
out, or  for  having  no  lookout  at  all.  The 
Helen  G.  Moseley,  (1902)  117  Fed.  760;  The 
Commerce,  (1903)  123  Fed.  178;  The  Pru- 
dence, (1903)  124  Fed.  939,  affirtned  (1904) 
134  Fpd.  368,  67  C.  C.  A.  340;  The  Helen  G. 
Moseley,  (1904)  128  Fed.  402,  63  C.  C.  A.  144, 
affirmed  (1902)  117  Fed.  760;  The  Fumessia, 
(190^)  137  Fed.  p55;  Brigham  t*.  Luckenbach, 
(1905)  140  Fed.  322;  Tl^  C1)ar|eq  A.  Gan^p- 
bell,  (1906)  142  Fed.  906;  The  Nottingham, 
(C.  C.  A.  1906)  143  Fed.  942;  The  John  Bos- 
aert,  (1906)  148  Fed.  903,  affirmed  (C.  C.  A. 
1909)  168  Fed.  1021;  The  Charles  C.  Lister, 
(1009)    174  Fed.  288. 

PdPitio^  qf  iQokout.  —  It  is  the  duty  of  a 
tug,  nayieaiing  in  the  nighttime  in  a  place 
frequented  by  all  kinds  of  vessels,  to  have 
the  highest  degree  of  vigilance  and  care  on 
the  part  of  her  lookout,  who  should  be  sta- 
tioned in  the  very  best  place  possible  for  see- 
ing and  hearing,  where  he  cannot  be  inter- 
fered with  by  oonversation,  and  sufficiently 
near  the  stem  to  enable  him  to  see  objects 
lying  low  in  the  water;'  and  the  absence  of  a 
lookout  so  stationed,  and  exercising  such 
Tigilance  and  care,  is  prima  foMe  evidence 
that  the  tug  was  in  fault  for  a  collision  with 
a  sailing  vessel,  which  should  have  been  seen 
In  time  to  have  been  avoided.  Brigham  v, 
Luckenbach,  (1905)  14()  Fed.  322. 

Where  a^  larpe  ocean-gbing  steamship,  with 
dedks  considerably  above  the  water,  was  navi- 
gating Chesapeake  bay  in  the  night  in  foggy 
weather,  a  lookout  stationed  in  the  crow's 
nest,  sixty  feet  above  the  deck,  and  one  hun- 
dred feet  from  the  stem,  was  not  properly 
located  to  see  and  hear  objects  in  front  of  the 
vessel,  and  especially  small  vessels  of  the 
character  that  usually  navigate  the  bay,  fre- 
quentlv  loaded  down  to  their  water  mark; 
and  the  ship  was  in  fault  for  a  collision 
with  a  schooner,  whose  fog  signal,  regularly 
sounded,  was  not  heard  by  the  lookout  until 
immediately  before  collision.  The  Vedamore, 
(C.  C.  A.  1905)  137  Fed.  844,  termed  (1904) 
131  Fed.  164. 

Position  of  lookout  not  contributing  to 
accident.  —  The  fact  that  the  lookout  was 
on  the  bridge  instead  of  on  the  forward  deck 
was  held  not  to  render  a  vessel  in  fault 
where  it  appeared  that  the  lookout  saw  the 
only  light  that  could  have  been  seen  from 
anv  position.  The  Iberia,  (1902)  117  Fed. 
718,  affirmed  (C.  C.  A.  1903)   123  Fed.  865. 

Insufficient  lookout.  —  Where  the  only  two 
men  on  the  deck  of  a  schooner  navigating  in 
the  night  were  engaged  in  taking  down  sail, 


neither  one  nor  both  constituted  a  proper 
lookout,  and  she  was  in  fault  for  a  collision 
with  another  schooner  having  the  right  of 
way,  and  which  should  have  been  seen  from 
a  quarter  to  a  half  mile  distant,  but  was 
not  seen  until  imn^edlately  before  the  colli- 
sion. The  Fannie  Hayden,  (1905)  137  Fed. 
280* 

f^ookont  with  pUisr  duty.  — The  fact  that 
a  lookout  on  a  sailing  vessel  also  has  the 
duty  of  blowing  the  foghorn  does  not  render 
him  an  improper  lookout.  Pennell  v.  U.  S., 
(1908)   162  Fed.  64. 

Absence  of  lookout  not  contributory. — 
The  absence  of  a  lookout  on  a  vessel,  aU 
though  a  fault,  is  immaterial  in  ilKing  liabil- 
ity for  a  collision,  where  it  clearly  appears 
that  the  other  vessel  was  seen  in  ample  time, 
so  that  with  proper  navigation  on  the  part 
of  both  vesaefs  a  collision  woi)M  not  have 
occurred.  The  Georg  Dumois,  (1907)  163 
Fed.  833,  83  C.  C.  A.  16.  See  also  Th« 
Seneca,  (1908)   169  Fed.  678. 

In  a  collision  between  a  sailing  vessel  and 
a  steamer,  it  appeared  that  neither  vessel 
had  a  proper  lookout,  knd  it  was  held  that 
such  fault  on  the  part  of  the  schooner  did 
not  contribute  to  th«'  collision,  because  it 
would  have  been  her  duty  to  keep  her  course 
under  the  circumstancles  if  she  had  heard  the 
signals,  but  that,  the  steamer  must  be  held 
solely  liable  as  the  burdeped  vessel,  and  be- 
cause she  might  by  the  exercise  of  dUe  care 
have  avoided  the  collision.  *  The  Qadsby, 
(1902)    120  Fed.  861. 

Lookouts  during  fo^.  —  A  war  vessel,  pro- 
ceeding at  sea,  in  the  night  and  in  a  dense 
fog,  at  a  speed  of  six  knots,  showing  no  liffhts 
and  sounding  no  fog  signals,  was  required  to 
exercise  the  utmost  vigilance,  and  to  main-  ' 
tain  lookouts  as  far  forward  and  as  near  the 
water  as  possible,  as  well  as  at  a  height 
above  the  water  and  aloft;  and  she  was  in 
fault  where  she  had  only  the  lookouts  usually 
maintained  in  clear  weather,  being  one  at 
each  end  of  the  bridge  and  two  further  aft  — 
those  on  the  bridge  being  ninety-four  feet 
from  the  stem  and  thirty-seven  feet  above 
the  water.  Watts  t?.  U.  S.,  (1903)  123  Fed. 
106. 

Care  required  in  manoeuvring  tow.  —  The 
navigation  of  a  tug  with  tows  at  sea  in- 
volves such  danger  of  collision  that  the  ut- 
most care  is  required  on  the  part  of  those  in 
charge,  and  unusual  manoeuvres  which  in- 
crease the  danger  are  not  justi6ed  unless  in 
case  of  necessity,  and  then  extraordinary  pre- 
caution should  be  taken.  Consolidation  Coal 
Co.  r.  The  Admiral  Schley,  (1902)  116  Fed. 
378,  affirmed  (C.  C,  A.  1904)  131  Fed.  433. 


Vol.  II,  p.  168,  rule  3,  ol.  (c). 

Absence  of  light  not  coutributory.  —  The 
fact  that  a  steamer's  port  light  was  out  was 
held  not^to  render  it  in  fault  for  the  collision 
where  it  appeared  that  this  could  not  have 
Aobtribtlted'  to  the  collision,  which  was  caused 


by  the  fault  of  the  other  vessel  after  the 
proper  signals  had  been  given  and  the  vessels 
could  be  »eep  by  each  other.    The  Livingstone, 

(190S)  113  Fed.  879,  51.  C.  C.  A.  660. 

.    •  .       • «  '     ♦ 


889 


Vol.  Ii|  p.  Ite,  ml*  ft. 


COLLISIONS. 


Vol.  it,  p.  Ifl,  Hk  11 


Vol.  II,  p.  169,  rule  9. 

Improper  potition  of  light.  — In  Graves  9. 
Lake  Michigan  Car  Ferry  Transp.  Co.,  <C.  C. 
A.  1010)  183  Fed.  378,  a  vessel  at  anchor 
was  held  to  be  guilty  of  contributory  fault 


for  failure  to  have  her  stem  light  set  fifteen 
feet  lower  than  the  forward  light  as  required 
by  the  second  part  of  the  rule. 


Vol  II,  p.  170,  rule  12. 

Failure  to  show  torch  not  contribatory. — 
The  failure  of  a  schooner  navigating  on  the 
Great  Lakes  to  show  a  torch  to  a  steamer 
approaching  in  the  nighttime,  as  required  bv 
this  rule,  is  not  a  fault  contributing  to  a  col- 
lision with  the  steamer,  where  she  was  seen 


by  the  steamer  and  signaled  when  a  mile  dis- 
tant, and  thereafter  kept  her  course,  and  tbe 
omission  did  not  in  any  way  tend  to  miiletd 
or  confuse  the  steamer.  The  J.  C.  Ames, 
(1903)  121  Fed.  918. 


Vol.  II,  p.  170,  rule  14»  cl.  (a). 

Cannot  substitute  passing  signals.  —  This 
rule  is  imperative,  and  a  vessel  is  not  relieved 
from  the  requirement  by  the  fact  that  she  is 

Vol.  II,  p.  171,  rule  15. 

Construction  of  rule.  —  The  rule  does  not 
require  a  vessel  to  stop  in  a  fog  nor  to  slow 
down  to  bare  steeraaeway  while  progress  ap- 
pears safe,  but  requires  nmning  at  moderate 
speed,  commensurate  with  dangers  which  are 
either  known  or  must  be  anticipated ;  she  hav- 
ing the  right  to  proceed  in  expectation  of 
compliance  on  the  part  of  others  with  the 
law  in  respect  of  fog  signals.  Erie,  etc., 
Transp.  Co.  v,  Chicago,  (C.  C.  A.  1910)  178 
Fed.  42. 

Rule  applied.  —  A  steamer  approaching  the 


giving  passing  signals.  Hawgood  Transit  Gb. 
r.  Mesaba  Steamship  Co.,  (1909)  IM  Fed. 
697,  92  C.  C.  A.  369. 


port  of  Chicago  at  night  in  a  fog,  at  bilf 
speed,  which  was  at  the  rate  of  four  snd  ow- 
half  miles  an  hour,  and  which,  on  the  undis- 
puted testimony,  enabled  her  to  clear  another 
vessel  or  an  obstruction  on  a  warning  re* 
oeived  at  a  distance  of  twice  her  length,  wu 
held  not  in  fault  because  of  excessive  speed 
for  a  collision  with  a  waterworks  crib  from 
which  no  bell  was  sounded  as  she  had  a  right 
to  expect,  and  which  was  insnffidentlj 
lighted.  Erie,  etc.,  Transp.  Co.  v.  Chiago, 
(C.  C.  A.  1910)  178  Fed.  42. 


Vol.  11,  p.  171,  rule  17. 

Construction  of  rule.  —  This  rule  has  ref- 
erence to  the  position  of  the  two  vessels  when 
they  will  be  meeting  and  about  to  pass  each 
other,  and  not  to  their  position  when  signals 
are  given,  if  at  that  time  they  are  on  a  tem- 
porary course  from  which  they  will  depart 
before  they  will  nearly  approach  each  other. 
The  William  Chisholm,  (1907)  153  Fed.  704, 
82  C    C.  A.  562. 

Violation  of  rule.  — In  The  William  Chis- 
holm, (1907)  153  Fed.  704,  82  C.  C.  A.  662, 
it  appeared  that  a  collision  occurred  at  night 
in  Lake  St.  Clair,  a  short  distance  below  the 
lower  end  of  the  cut,  between  the  steamships 
Oceanica,  going  up,  and  the  Chisholm,  com- 
ing down.  The  vessels  were  on  the  usual 
courses,  which  would  bring  them  head  on 
when  they  approached  each  other,  and  the 
night  was  calm  and  clear.  There  was  evi- 
dence tending  to  show  that  signals  for  pass- 
ing port  to  port  in  accordance  with  the  rules 
were  exchanged,  although  that  was  in  dis- 
pute.; but  it  was  shown  without  contradiction 
that  when  the  vessels  were  some  1,600  feet 
apart  and  head  on  the  Oceanica  gave  a  signal 
of  two  blasts,  which  was  assented  to,  and 
that  the  Chisholm  then  put  her  helm  hard 
astarboard  and  swung  to  port.  It  was  also 
satisfactorily  shown  that  the  Oceanica  did 
not  starboard  her  wheel,  but  either  stopped 
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and  backed,  or  kept  to  the  right,  and  that  the 
collision  occurred  some  distuice  to  the  esflt- 
ward  of  her  original  course.  It  was  held  that 
she  was  clearly  chargeable  with  fault  ad^ 
quate  to  account  for  the  collision,  und  that 
under  the  rule,  which  in  such  case  raises  a 
presumption  in  favor  of  the  other  vessel 
which  can  be  rebutted  only  by  clear  proof  of 
contributory  fault,  the  Cihisholm  conld  not 
be  held  in  fault. 

Negligent  change  of  coune.  — In  In  n 
Rend,  (1903)  126  Fed.  664,  it  appeared  that 
the  steamer  Thomas  Wilson,  leaving  Dmlutb. 
and  the  steamer  Georse  6.  Hadley,  coming  in. 
were  approaching  each  other  in  the  daytune. 
port  to  port,  on  nearly  parallel  but  slightlr 
diverging  raurses,  sufficiently  far  apart  to 
involve  no  danger  of  collision  if  maintained. 
When  1,600  feet  apart,  the  master  ofHbe 
Hadley,  having  received  instructions  from  i 
tug  to  proceed  to  a  different  port,  orda«d 
the  helm  hard  astarboard.  The  master  d 
the  Wilson,  observing  the  change  of  course. 
and  supposing  the  Hadley  to  be  sheering,  it 
once  put  his  £elm  aport,  and  afterwards  haid 
aport,  maintaining  his  speed  until  hit  veise! 
was  struck  on  the  port  side  by  the  Hadler 
and  sunk.  Each  vessel  was  (i^oing  at  a  speed 
of  about  eleven  or  twelve  miles,  and  no  fligMl 
was  given  by  either  until  they  were 
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nine  hundred  feet  and  approaching  each 
other,  when  the  Hadley  gave  a  signal  of  two 
whistles,  which  was  not  answered,  and  she 
then  reversed,  but  made  no  change  in  course. 
It  was  held  that  the  Hadley  was  solely  in 
fault;  that,  in  view  of  the  original  courses, 
no  signal  was  required  from  the  Wilson  by 
the  rules;  that  she  was  prudently  navigated, 
and  was  not  in  fault  for  failing  to  answer 
the  Hadley's  signal,  because  she  could  not 
then  have  avoided  collision,  and  also  because 
she  acted  in  extremis. 

Deviation  of  tow  from  course.  —  Where  it 
is  shown  clearly  that  the  navigation  of  one 
of  the  vessels  in  a  collision  was  proper,  and 
that  the  collision  was  due  to  the  deviation  of 
the  other,  which  was  in  tow,  from  the  course 
of  the  towing  steamer,  the  burden  rests  upon 
such  tow  to  make  such  explanation  as  will 
free  her  from  liability.  Davidson  v.,  Ameri- 
can Steel  Barge  Co.,  (1003)  120  Fed.  250,  56 
C.  C.  A.  86. 

Both  yeasels  in  fault.  —  In  The  Mary  C. 
Elphicke  v.  Pittsburgh  Steamship  Co.,  (C.  C. 
A.  1903)  123  Fed.  405,  it  appeared  that  the 
Elphicke,  a  large  lake  steamer,  heavily  laden, 
when  passing  down  the  St.  Clair  river,  ex- 
changed signals  to  pass  port  to  port  with  the 
Poe,  then  about  a  mile  below,  coming  up  with 
tows.  Shortly  after,  the  Elphicke  passed  a 
bend  in  the  river,  which  required  a  change  to 
starboard  of  about  six  points,  but  she  failed 
to  port  her  helm  soon  enough  or  sufficiently, 
and  her  momentum  and  the  current  carried 
her  too  far  to  the  eastward,  and  into  the 
course  of  the  Poe,  and  a  collision  resulted. 
The  Poe,  although  initiating  the  signal,  did 
not  change  her  course,  but  kept  it  until  the 
collision,  even  after  she  saw  that  the  Elphicke 
was  out  of  her  proper  position,  although  she 
had  time  and  ample  room  to  have  gone  to 
starboard  sufficiently  to  have  prevented  the 
collision.  It  was  held  that  both  vessels  were 
in  fault. 

Steamer  meeting  tow.  —  In  The  Yuma, 
(1902)  117  Fed.  894,  the  evidence  was  con- 
sidered and  was  held  to  show  that  a  steamer 
passing  up  the  St.  Clair  river  and  a  schooner 
coming  down  in  tow  were  both  in  fault  for 
a  collision  in  which  the  schooner  was  sunk  — 
the  steamer  for  sheering  to  starboard,  toward 
the  course  of  the  schooner,  after  passing  the 
ship  having  the  schooner  in  tow,  and  in  fail- 


ing to  take  timely  action  to  keep  at  a  greater 
distance  after  the  exchange  of  passing  sig- 
nals, which  she  might  safely  have  done;  and 
the  schooner  for  the  same  reason,  it  appearing 
that  she  did  not  promptly  change  her  course, 
as  did  the  ship  having  her  in  tow,  which 
was  exonerated  from  fault. 

Violation  of  passing  agreement.  —  Bar 
Point  Light,  which  marks  the  mouth  of  De- 
troit river,  is  upon  a  crib  in  Lake  Erie,  some 
distance  south  of  the  mouth  of  the  river,  and 
northward  from  it  on  the  Canadian  side  of 
the  river  at  a  distance  of  2,800  feet  is  a  gas 
buoy.  The  water  in  the  lake  between  the 
light  and  the  buoy  is  of  sufficient  depth  for 
navigation,  and  it  is  the  custom  and  usage 
for  vessels  either  bound  in  or  out  of  the  river 
to  pass  between  them.  It  was  held  that  an 
agreement  to  pass  port  to  port  made  between 
a  vessel  passine  out  of  the  river  when  a  half 
mile  north  of  the  light,  and  a  vessel  coming 
in  which  was  a  half  mile  to  the  east  of  the 
light,  both  being  headed  toward  the  light, 
must  be  construed  with  reference  to.  such  cus- 
tom, and  required  each  vessel  to  keep  to  the 
starboard  side  of  the  channel  between  the 
light  and  the  buoy,  and  that  the  incoming 
vessel  was  in  fault  for  a  collision  which  oc- 
curred four  hundred  feet  to  the  northeast  of 
the  light  for  being  on  the  wrong  side  of  such 
channel.  The  locality  being  known  as  one 
which,  in  following  the  usual  custom,  re- 
quired each  vessel  to  turn  before  their  courses 
would  cross,  the  rule  respecting  crossing 
courses  had  no  application,  nor  was  it  a  vio- 
lation of  the  passing  agreement  for  the  out- 
going vessel  to  make  the  turn  to  port  so  as 
to  pass  to  the  north  and  east  of  the  light. 
Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp. 
Co.,  (1906)  142  Fed.  89,  73  C.  C.  A.  313. 
See  also  Ohio  Transp.  Co.  v.  Davidson  Steam- 
ship Co.,  (1006)  148  Fed.  185,  78  C.  C.  A. 
319. 

Violation  of  agreement  not  to  be  antici- 
pated. —  One  of  two  vessels  which  have  made 
a  passing  agreement  is  not  bound  to  antici- 
pate that  the  other  will  not  act  lawfully  and 
comply  with  her  agreement,  and  so  long  as 
there  is  apparently  reasonable  opportunity 
for  her  to  do  so  it  is  not  a  fault  to  act  on  the 
assumption  that  she  will.  Lake  Erie  Transp. 
Co.  €.  Gilchrist  Transp.  Co.,  (1906)  142  Fed. 
89,  73  C.  C.  A.  313. 


Vol.  II,  p.  171,  rule  17. 

Failure  of  one  to  change  —  duty  of  other. 
—  The  failure  of  one  vessel  to  change  will  not 
excuse  the  other  for  a  failure  to  rtiake  a  suffi- 
cient change  in  her  own  course  to  avoid 
danger  of  collision  when  it  can  safely  be  done, 
and  she  will  be  held  equally  in  fault  for  a 


collision  which  she  might  thus  have  pre- 
vented, although  she  did  in  fact  make  sucm  a 
change  in  her  course  as  would  have  avoided 
the  collision  if  the  other  vessel  had  done  like- 
wise. The  Mary  C.  Elphicke,  (1902)  115 
Fed.  375. 


Vol.  II,  p.  171,  rule  18. 

Rule  applied.— -U.  S.  i;.  Erie  H.  Co.,  (1909) 
172  Fed.  50,  96  C.  C.  A.  538. 

Courses  not  actually  crossing.  —  The  fact 
that  each  of  two  vessels  approaching  on  con- 
verging courses  knows  the  destination  of  the 


other,  and  that  their  courses  do  not  cross, 
does  not  affect  the  application  of  the  star- 
board hand  rule.  The  Kingston,  (1909)  173 
Fed.  992. 
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Vol.  11,  p.  172,  rule  20. 

Exception  to  rule.  —  This  rule  is  subject  to 
exception,  by  the  terms  of  rules  27  and  28, 
where  special  circumstances  render  a  depart- 
u^  from  it  necessary,  in  the  exercise  of  good 
seamanship,  to  avoid  immediate  danger,  and 
in  such  case  the  observance  of  it  is  a  fault. 
The  Kingston,  (1909)   173  Fed.  992. 

Presumptiona.  —  The  presumption  of  negli- 
gence on  the  part  of  the  steam  vessel  does  not 


arise  from  a  mere  collision ;  it  must  also  ap* 
pear  tliat  it  did  not  keep  out  of  the  way  of 
the  sailing  vesseL  Chicago  Transit  Co.  & 
Campbell,   (1903)    110  111.  App.  372. 

(mrtaken  veaseL  — It  is  the  duty  of  aa 
overtaken  vessel  to  hold  her  course,  the 
Atlantis,  (C.  O.  A.  1903)   119  Fed.  568. 

Rule  applied. -— See  U.  S.  c.  Erie  R.  C«, 
(1909)  172  Fed.  50,  96  C.  C.  A.  538. 


Vol.  II,  p.  172,  rule  21. 

Rule  appplied.  —  The  Kingston,  (1909)  173  Fed.  992. 


Vol.  II,  p.  172,  rule  22. 

Duty  of  overtaking  vessel.  —  The  duty 
rests  upon  an  overtaking  vessel  to  keep  out 
of  the  way  of  the  vessel  iSiead,  and  she  is  only 
entitled  to  pass  at  a  time  and  place  where  it 
is  suitable  and  safe,  taking  all  factors  into 
account,  including  the  danger  of  suction.  The 
J.  G.  Gilchrist,  (1909)   173  Fed.  666. 

Effect  of  auction.  —  In  The  J.  G.  Gilchrist, 
(C.  C.  A.  1910)  183  Fed.  105,  affirming 
(1909)  173  Fed.  666,  it  appeared  that  when 
the  steamer  Simla,  bound  down  the  St« 
Clair  river,  was  being  passed  on  her  star- 
board side  by  the  overtaking  steamer  Gil- 
christ, in  accordance  with  a  signal  agree- 
ment, at  a  distance  of  one  hundred  feet  or 
more  and  a  moderate  speed,  the  Simla 
sheered  and  struck  the  Gilchrist,  and  then 
took  a  violent  sheer  to  port,  coming  into 
collision  with  the  steamer  Smith,  which  was 
passing  up  on  a  course  six  hundred  or  eight 
hundred  feet  distance.  It  was  held,  on  the 
evidence  that  the  Gilchrist  was  passing  in  a 
proper  manner  and  in  a  proper  place,  and 
that  the  fault  for  the  collision  was  wholly 
that  of  the  Simla,  which,  although  navigating 
a  crowded  river,  had  only  the  mate  on  deck, 
who  failed  to  keep  her  on  her  course  and 
allowed  her  to  approach  until  she  came  with- 
in reach  of  the  suction  of  the  Gilchrist. 

Where  two  steamers  were  proceeding  down 
a  river  on  a  clear  day  in  a  broad  channel 
from  two  hundred  to  four  hundred  feet  apart, 
running  abreast  of  each  other,  and  the  si|c- 
tion  created  thereby  caused  one  of  the  steam- 
ers to  sheer  beyond  control  and  come  into 
collision  with  a  barge,  and  the  evidence 
showed  that  the  colliding  steamer  was  the 
overtaking  vessel,  and  as  such  was  illegally 
running  abreast  of  the  other  steamer,  she  was 
thereby  wholly  at  fault,  and  liable  for  the 
damages  sustained.  The  Falcon,  (1902)  116 
Fed.  763. 

In  The  Atlantis,  (C.  C.  A.  1903)  119 
Fed.  568,  it  appeared  that  the  Owen,  a  large 
and  heavily  laden  steamer,  passing  up  the 
Detroit  river,  overtook  and  attempted  to  pass 
the  Atlantis,  a  much  smaller  vessel,  and  while 
so  passing,  the  Atlantis  sheered  and  came  into 
collision  with  the  Owen.  It  did  npt  appear 
that  the  sheer  was  due  to  any  action  of  her 
helm,  but  rather  that  it  was  the  effect  of  suc- 
tion caused  by  the  Owen,  and  that  the  helm 
was  not  changed  until  the  effect  of  the  suction 


was  felt,  when  it  was  used  in  i||i  effort  to 
overcome  it.  It  was  held  that,  it  being  tke 
duty  of  the  Owen,  as  the  overtaJking  vessel,  to 
keep  out  of  the  way  and  to  pass  at  a  sa& 
distance,  taking  into  account  the  danger  froai 
suction,  the  Atlantis  was  not  in  fault  for  not 
changing  her  course  to  give  more  room,  evco 
if  it  could  safely  have  been  done,  which  was  a 
matter  in  dispute,  nor  because  of  any  iia- 
skilful  manoBuvres  attempted  in  e^tremw,  bat 
that  the  fault  was  solely  that  o€  the  Oven  ia 
coming  too  close  to  the  Atlantis  without  v- 
cessity. 

In  The  FonUna,  (C.  C.  A.  1903)  IW 
Fed.  853,  it  appeared  that  the  Interooean,  aa 
overtaking  steamer,  attempted  tp  pass  an- 
other steamer  having  a  b^rge  in  tow  going  ap 
the  St.  Clair  river,  but  the  towing  vessel  re- 
fused to  assent  to  her  signals.  Mid  she  de- 
sisted, but  kept  alongside  of  t)|e  barge  for 
some  time,  but  at  a  safe  distance,  at  no  tiait 
less  than  one  hundred  feet,  UQtil  the  towiag 
steamer  was  passing  ^  meeting  vessel,  alao 
with  a  tow,  when  the  Interocean  swung  ia 
toward  the  barge,  and  withip  from  thirty  to 
sixty  feet,  and  almost  iinmediately  the  stem 
of  the  barge  swung  to  port,  and  she  sheered 
to  starboard,  striking  and  sinking  t^  paasiag 
tow,  which  was  on  a  course  one  hundred  and 
fifty  feet  distant.  Up  to  that  time  the  t)arge 
was  following  her  steamer  closely,  and  w 
under  a  starboard  wheel,  to  counteract  tbe 
effect  of  the  current,  which  was  put  bard 
astarboard  as  soon  as  the  sheer  was  felt.  Ko 
fault  in  the  management  of  the  barge  was 
shown.  It  was  held  that,  while  she  ^ad  ^ 
burden  to  clear  herself  from  fault  in  the  de 
viation  from  her  course,  she  did  so  when  she 
showed  that  she  was  following  her  steamer, 
and  was  in  the  exercise  of  due  care,  and  that 
she  used  all  reasonable  means  to  break  the 
sheer;  that  under  the  facts  shown  the  sheer 
must  be  attributed  to  the  suction  caused  by 
the  Interocean,  and  she  must  be  held  solely 
in  fault  in  failing  to  keep  at  a  safe  distance, 
taking  into  account  tl^e  danger  ^tpm  ^claoB, 
as  was  her  duty  as  an  overteking  vessel. 

Burden  of  proof.  —  Whe^e,  as  an  overtak- 
ing vessel  was  passing  a  much  smaller  vessel 
in  St.  Clair  river,  the  latter  suddenly  sheered 
from  her  course,  resulting  in  her  coIIisioD 
with  the  overtaking  vessel,  and  also  with  a 
third  vessel  passing  on  an  opposite  oomK, 
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the  overtaking  vessel  has  the  burden  of  prov- 
ing that  she  did  not  cause  such  sheer,  taking 
into  account  the  speed  and  distance  at  which 
she  passed  and  the  effect  of  her  suction.  The 
J.  G.  Gilchrist,   (1909)    173  Fed.  666. 

Steamer  overtaking  tug  with  raft.  —  A 
raft  of  logs  two  thousand  feet  long  was  being 
towed  down  the  St.  Clair  river  by  three  tugs, 
one  of  which  was  in  front,  to  guide  the  fot- 
ward  end.  An  overtaking  steamer  was  at- 
tempting to  pass  on  the  American  side,  when 
the  head  of  the  raft,  reaching  a  bend  in  the 
river,  came  close  to  the  shore,  and  the 
steamer,  strikitag  the  land,  sheered,  and  ran 

Vol.  II,  ().  172,  rule  23. 

Not  applicable  to  overtaking  vessels. — 
Rules  23  and  26  relate  to  signals  between 
stoam  vessels  indicating  their  course  to  star- 
board or  port,  and  do  not  prescribe  the  sig- 

Vol.  II,  p.  172,  rule  24. 

Mutual  fault.  —  In  Wineman  t?.  Drake, 
(1907)  154  Fed.  933,  83  C.  G.  A.  505,  the 
steamer  City  of  Berlin,  with  a  barge  in  tow 
on  a  line,  both  ore  laden,  bound  down  the 
Detroit  river  at  night,  as  she  made  the  turn 
of  two  points  from  the  course  leading  from 
the  Lake  St.  Clair  channel  into  the  Windmill 
Point  ranges,  met  and  passed  the  Venus 
bound  up,  with  the  barge  Tyrone  in  tow.  Be- 
hind the  Tyrone  and  overtaking  her  was  the 
steamer  Chili.  Signals  for  passing  port  to 
port  were  exchanged  between  the  Berlin  and 
both  the  Venus  and  Chili,  but  when  the  bow 
of  the  Berlin,  which  had  made  the  turn  and 
straightened  on  her  course,  was  about  op- 
posite the  port  quarter  of  the  Tyrone  and 
about  one  hundred  and  fifty  feet  away,  she 
came  into  collision  with  the  Chili,  which 
struck  her  port  bow,  inflicting  injuries  from 
which  she  afterwards  sank.  Under  rule  24 
the  Berliii  had  the  right  of  way.  It  was  held 
on  the  evidence  that  the  Chili  came  out  from 
behind  the  Tyrone,  heading  toward  the  course 
of  the  Berlin  as  the  latter  was  approaching, 
knd  was  in  fault  for  the  collision;  that  the 
Berlin  was  also  in  fault  under  the  circum- 
stances for  not  allowing  more  room  for  pass- 

Vol.  11^  p.  172,  sec.  25. 

Dangers  from  suction.  — In  Kelley  Island 
Lime,  ete.,  Co.  t?.  Cleveland,  (1906)  144  Fed. 
207,  it  appeared  that  the  Ohio,  a  flat-bot- 
tomed steam  scow,  when  a  short  distance  from 
the  open  draw  of  a  bridge  on  the  Cuyahoga 
river  was  overtaken  and  passed  by  the  large 
tug  Lutz  without  any  signal  or  agreement, 
the  stern  of  the  Lutz  passing  her  bow  at 
about  the  time  it  entered  the  draw,  where  the 
channel  was  but  sixty  feet  wide,  the  effect 
being  to  create  a  current  or  suction  which 
caused  the  Ohio  to  sheer,  striking  some  sub- 
merged timbers  around  the  bridge  pier,  by 
which  she  was  so  injured  that  she  sank.  It 
was  held  that  the  injury  was  due  to  the  fault 
of  the  Lutz  in  passing  in  violation  of  rule  25 
and  the  inspectors'  rules  made  thereunder. 


into  the  raft  with  such  force  as  to  break 
the  boom  sticks  and  scatter  the  logs.  It  was 
held  that  the  steamer  was  in  fault  for  not 
being  under  better  control,  which  was  re- 
quired in  view  of  the  manifest  danger  of 
collision;  that  the  navigators  of  the  raft  were 
also  in  fault,  it  appearing  that  the  forward 
tug  was  not  making  proper  effort  to  keep  the 
head  of  the  raft  off  from  the  shore.  Hall  v. 
Chisholm,  (1902)  117  Fed.  807,  55  C.  C.  A. 
31. 

In  fault  for  violation  of  rule.  —  See  The 
Edward  Smith,  (1905)  135  Fed.  32,  67  C.  C. 
A.  506,  affirming  (1901)  105  Fed.  987. 


nals  which  are  to  be  used  between  an  over- 
teking .  vessel  and  the  vessel  ahead.  The 
North  Star,  (J907)  161  Fed.  168,  80  C.  C.  A. 
536. 


ing,  having  five  hundred  feet  of  open  water 
on  her  starboard  side. 

Rule  applied. —  In  Mitchell  Transp.  Co.  v. 
Green,  (C.  C.  A.  1903)  120  Fed.  49,  it  ap- 
peared that  the  steamer  Susan  E.  Peck  met 
the  steamer  Folsom,  with  the  barges  Mitchell 
and  Nelson  in  tow,  when  passing  up  through 
the  "Lime  Kiln  Crossing"  in  the  Detroit 
river,  an  artificial  channel  440  feet  wide. 
After  saiely  passing  the  Folsom  and  Mitchell 
port  to  port,  as  agreed  by  signal,  the  Peck 
came  into  collision  with  the  Nelson,  which 
was  sunk.  It  was  held,  on  conflicting  testi- 
mony, that  the  Folsom  and  her  tows  were  at 
all  times  to  the  westward  of  the  middle  of 
the  channel,  and  that  the  collision  was  due 
solely  to  the  fault  of  the  Peck,  which,  after 
passing  the  Mitchell  on  a  port  helm,  star- 
boarded to  such  an  effect  that,  being  240 
feet  long,  she  swung  so  far  across  the  channel 
that  her  bow  was  caught  by  the  cross-current, 
and  she  was  unable  to  correct  herself  before 
striking  the  Nelson.  See  also  The  Mary  C. 
Elphicke  v.  Pitteburgh  Steamship  Co.,  (C.  C. 
A.  1903)  123  Fed.  405,  affirming  (1902)  115 
Fed.  375. 


which  required  her  to  signal,  and  not  to  pass 
without  the  consent  of  the  overtaken  vessel, 
and  that  she  was  liable  for  the  injury;  no 
want  of  care  or  improper  navigation  being 
shown  on  the  part  of  the  Ohio. 

Burden  of  proof.  —  Where  a  collision  be- 
tween two  barges  in  tow  meeting  in  a  channel 
was  caused  by  the  sheeiing  of  one  past  the 
middle  of  the  channel,  the  burden  rests  upon 
her,  in  order  to  avoid  liability,  to  show  that 
such  sheer  was  the  result  of  inevitable  acci- 
dent or  some  force  which  she  could  not  guard 
against  by  that  reasonable  degree  of  skill  re- 
quired of  a  navigator  in  the  waters  where  it 
occurred.  The  Australia,  (1903)  120  Fed; 
220,  56  C.  C.  A.  568. 
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Vol.  11,  p.  172,  rule  26. 

^ot  applicable  to  oTerUkiuf  Tettdf.  —  The 
North  Stor,  (1907)  161  Fed.  168,  80  C.  C.  A. 
536. 

Failure  to  follow  rule  not  contributory. — 
A  vessel  will  not  be  charged  with  fault  for 
failure  to  follow  this  rule  where  the  failure 
in  no  wise  contributes  to  the  accident  and 
the  doing  so  would  not  in  any  way  help  mat- 
ters.   In  re  Rend,   (1903)   126  Fed.  564. 

Mutual  fault.  —  In  Duluth  Steamship  Co. 
V.  PitUburg  Steamship  Co.,  (1910)  180  Fed. 
656,  103  C.  C.  A.  622,  it  appeared  that  a  col- 
lision occurred  at  night  on  Lake  Superior 
between  the  steamer  Sylvania,  goins  down, 
and  the  steamer  Bessemer,  going  up.  The  ves- 
sels saw  each  other  when  three-fourths  of  a 

Vol.  II,  p.  173,  rule  27. 

All  navigation  rules  construed  together. — 

All  navigation  rules  pertinent  to  a  given  sit- 
uation are  to  be  construed  together,  and  while 
each  of  two  approaching  vessels  has  the  right 
to  expect  the  other  to  navigate  in  accordance 
with  the  rules,  or  a  passing  agreement,  when 
it  becomes  evident  that  either  is  not  doing  so, 
it  is  the  duty  of  the  other  to  navigate  accord- 
ingly and  take  such  measures  as  may  seem 
necessary  to  avoid  a  collision.  U.  S.  v.  Erie 
R.  Co.,  (1909)  172  Fed.  60,  96  C.  C.  A.  638. 
Placed  in  extremis  by  other  Teasel.  —  When 
a  vessel  is  in  extremis,  placed  there  by  the 
wrongful   act  of  another  vessel,  the  master 

Vol.  il,  p.  173,  rule  28. 

Lookouts.  — In  The  J.  G.  Gilchrist,  (1909) 
173  Fed.  666,  it  was  held  to  be  negligence  for 
the  master  of  a  steamer  to  navigate  her  down 
the  St.  Clair  river  without  a  lookout,  and 
with  no  officer  in  charge  of  her  navigation, 
except  a  mate,  who  was  also  acting  as.  wheel- 
man. 

In  the  following  cases  a  vessel  was  held 
to  be  in  fault  for  failure  to  maintain  a  suffi- 
cient lookout:  The  Sitka,  (1904)  132  Fed. 
861;  Graves  r.  Lake  Michigan  Car  Ferry 
Transp.  Co.,  (C.  C.  A.  1910)   183  Fed.  378. 

If  the  absence  of  a  lookout  did  not  contrib- 
ute to  the  collision  the  vessel  will  not  be  held 
in  fault  because  it  failed  to  maintain  a  look- 
out. The  Livingstone,  (C.  C.  A.  1902)  113 
Fed.  879. 

Lookout  must  not  be  navigator.  —  The  doc- 
trine is  well  settled  that  the  lookout  required 
by  the  rules  must  be  not  only  competent,  but 

Vol.  li,  p.  174,  sec.  1. 

state  rules.  —  The  rule  requiring  vessels  to 
keep  in  the  middle  of  the  East  River,  estab- 
lished by  the  New  York  statutes,  was  not 
changed  by  the  Act  of  June  7,  1897,  ch.  4,  30 
Stat.  L.  90,  2  Fed.  Stat.  Annot.  173.  The 
Hartford.  (1903)  126  Fed.  659;  The  Spartan 
Prince,  (1903)   126  Fed.  885. 

Definitions.  —  A  tug  which  is  keeping  a 
tow  stationary  against  a  strong  tide  is 
"under  way,"  although  she  is  not  making 
)ieadway  over  the  ground.     The  Charles  C. 


mile  apart,  each  having  the  other  about  one- 
half  point  on  her  starboard  bow  and  showing 
her  green  light.  At  that  time  they  exchanged 
a  passing  signal  of  one  whistle,  but  the  Syl- 
vania proceeded  on  her  course  or  under  a  star- 
board wheel  and  continued  to  show  her  green 
light  to  the  Bessemer  until  just  before  col- 
lision, and  too  late  to  avoid  it,  while  the  Bes- 
simer  proceeded  under  a  port  wheel.  It  was 
held  that  the  Sylvania  was  in  fault  for  nari- 
gating  contrary  to  the  agreement;  that  the 
Bessemer  was  also  in  fault  for  not  stopping 
and  giving  alarm  signals  when  it  became 
apparent  that  the  Sylvania  was  so  navigatiag, 
and  that  it  involved  at  least  danger  of  odI- 
lision. 


may  be  excused  if  he  does  not  manceuvre  with 
perfect  skill,  or  even  if  he  acta  mistakenly 
under  such  pressure,  or  omits  to  do  all  thst 
he  ought  to  do.  The  Atlantis,  (C.  C.  A.  1903) 
119  Fed.  668;  to  the  same  effect,  see  The 
Livingstone,  (C.  C.  A.  1902)   113  Fed.  879. 

Contributory  fault  of  .privileged  vetad.— 
The  fault  of  an  overtaking  vessel  for  a  col- 
lision being  established,  in  determining  the 
question  of  the  contributory  fault  of  the  vet* 
sel  overtaken  every  reasonable  doubt  shoald 
be  resolved  in  her  favor.  The  Atlantia,  (G. 
C.  A.  1903)  119  Fed.  568. 


charged  with  no  other  duty  while  so  serving, 
and  that  the  officer  navigating  the  steamer 
cannot  at  the  same  time  serve  as  lookout 
The  J.  C.  Ames,  (1903)   121  Fed.  918. 

Risk  of  collision  —  Duty  to  stop  and  re- 
verse. —  It  is  the  duty  of  a  vessel  to  slacken 
speed,  or  stop,  or  reverse  if  necessary  when 
approaching  another  so  as  to  invoke  risk  ol 
collision,  but  there  is  no  risk  of  collision 
within  the  meaning  of  the  rule  so  long  as  the 
two  vessels,  by  complying  with  their  passing 
agreement,  can  certainly  pass  in  safety,  and 
each  vessel  may  be  navigated  upon  this  sup- 
position until  the  intervention  of  something 
which  should  operate  as  notice  to  an  ofRcer 
of  skill  and  prudence  of  the  presence  of  dan- 
ger. Lake  Erie  Transp.  Oa.  t?.  Gilchrist 
Transp.  Co.,  (1906)  142  Fed.  89,  73  C.  C. 
A.  313. 


Lister,   (C.  C.  A.  1910)   182  Fed.  988,  modi- 
fifing  (1909)   174  Fed.  288. 

A  steam  vessel  lying  with  her  nose  against 
the  bank  of  a  stream,  and  holding  her  position 
affainst  the  current  by  the  movement  of  her 
Wheel,  is  a  vessel  "  under  way "  within  the 
navigation  rules,  and  ,not  entitled  to  the 
rights  of  an  anchored  vessel.  The  Ruth,  (C. 
C.  A.  1911)  186  Fed.  87,  afflrming  (1910)  178 
Fed.  749. 
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Vol.  n,  p.  176,  ut  11. 


Vol  II,  p.  174,  art.  1. 

Eyidence  that  lights  were  in  pedtion.— 
The  positive  testimony  of  credible  witnesses, 
who  were  in  a  position  to  see,  that  the  lights 
were  set  and  burning  on  a  vessel  at  the  time 


of  a  collision,  is  entitled  to  greater  weight 
than  the  negative  testimony  of  other  wit- 
nesses that  they  did  not  observe  such  lights. 
The  Alabama,  (1002)   114  Fed.  214. 


Vol.  II,  p.  174,  art.  2,  cl.  (a). 

Abience  of  lights  not  contributory.  —  The 
iact  that  a  vessel  is  without  a  fore  light  will 
not  be  charged  against  her  as  a  fault  where  it 


appears  that  the  absence  of  the  light  did  not 
contribute  to  the  collision.  The  Virginia 
Jackson,  (1904)  130  Fed.  221. 


Vol.  II,  p.  175,  art.  3. 

Position  of  lights.  —  A  tug  navigating  with 
tows  in  the  night  in  a  harbor  did  not  comply 
with  this  article  where,  although  having  two 
towing  lights,  they  were  suspended  from 
either  end  of  a  horizontal  cross*piece  on  the 
flagstaff,  about  a  yard  in  length,  and  such 


failure  to  observe  the  rule  was  a  serious  fault, 
which  rendered  the  tug  liable  for  damage 
caused  by  a  collision  ^tween  her  tow  and 
another  vessel.  Foster  r.  Merchants',  etc.« 
Transp.  Co.,  (1905)   134  Fed.  964. 


Vol.  II,  p.  175,  art.  5. 

Pflot  rules.  —  Rule  11  of  the  pilot  rules,  re- 
lating to  the  lights  to  be  carried  by  barges 
and  canal  boats  when  towed  alongside,  does 
not  apply  to  sailing  vessels,  which  are  gov- 

Vol.  II,  p.  176,  art.  9,  d.  (d). 

Rule  applies  to  scow.  —  This  rule  applies 
to  a  scow  forming  part  of  the  equipment  of  a 
dredge  engaged  in  deepening  the  channel  of 


emed  by  article  5  of  the  statutory  rules  for 
rivers  and  harbors.  The  Merrill  C.  Hart, 
(1008)   182  Fed.  371. 


a  river  and  bay,  and  being  used  in  the  chan- 
nel at  night.  National  Dredging  Co.  t?.  Mon- 
sen,  (C.  C.  A.  1903)  128  Fed.  930. 


Vol.  II,  p.  176,  art.  ID. 

Violation  of  mle  by  becalmed  schooner. — 
In  The  Baltimore,  (1907)  155  Fed.  405,  84 
G.  G.  A.  84,  a  schooner  was  held  in  fault  for 
a  collision  with  a  steamer  in  Chesapeake 
bay  in  the  night,  on  the  ffround  that,  while 
becalmed,  she  nad  been  drifted  around  by  the 


tide  90  that  the  steamer  was  an  overtaking 
vessel,  and  could  not  see  her  side  lights,  and 
she  failed  to  exhibit  any  white  light  or  flare- 
up  astern,  as  required  by  the  rules,  although 
the  steamer  was  seen  approaching  for  a  con- 
siderable time  before  the  collision. 


Vol  II,  p.  176,  art.  11. 

Rule  must  be  strictly  followed.  —  This  rule 
is  of  great  importance  and  must  be  strictly 
observed,  and,  if  violated,  a  loss  caused  by  a 
eollision  resulting  must  be  borne  by  the  vessel 
so  violating  it.  Thus  in  The  Santiago,  ( 1908) 
100  Fed.  742,  a  collision  between  a  pilot  boat 
and  a  barge  271  feet  long  anchored  on  the 
anchorage  ground  inside  the  Delaware  break- 
water on  a  dark  night  was  held  due  solely 
to 'the  fault  of  the  barge,  whose  stem  anchor 
light  had  been  blown  out  five  minutes  before, 
and  had  been  taken  by  the  anchor  watch  into 
the  pilot  house  to  be  relighted,  and  not  re- 
stored, the  evidence  also  l^ing  conflicting  as 
to  whether  her  forward  light  was  burning. 

In  Muller  v.  New  York,  etc.,  R.  Co.,  (1906) 
144  Fed.  241,  a  small  launch,  which  had  be- 
come disabled  in  the  night  and  anchored  in 
the  chAQpet  ifl  East  r^yer,  near  BeU  Gate,  was 


held  not  entitled  to  recover  for  her  injury  by 
collision  with  a  car  float  on  the  side  of  a  tug 
which  ran  into  her,  on  the  ground  that  she 
did  not  carry  the  anchor  light  required  by  the 
rules,  which  would  have  prevented  the  col- 
lision, although  the  tug  did  not  have  a  proper 
lookout;  it  appearing  that  she  saw  the  light 
from  the  launch  as  soon  as  it  was  raised  into 
view. 

"HuU  of  vesseL'' —  Under  this  statute 
where  a  vessel  has  a  forecastle  reaching  far 
back  on  her  deck  and  a  poop  extending  far 
forward,  they  are  to  be  deemed  a  part  of  her 
hull.    The  Europe,  (1909)    176  Fed.  596. 

Vessel  moored  to  wharf.  —  This  rule  is  ap- 
plicable to  a  vessel  moored  to  the  end  of  a 
wharf  in  the  navigable  portion  of  a  narrow 
channel.    The  MMWille,  (1905)  137  Fed.  974, 
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Vol.  II,  f,  11%  lit  11 


Vol.  II,  p.  177,  art.  15.     [How  given.] 


Weight    of   testimony    u    to    tigiuls. — 

The  testimony  of  witnesses  on  a  steamer  that 
they  heard  only  a  single  foff  signal  from  a 
schooner  in  a  fog,  with  which  the  steamer 
shortly  after  came  in  collision,  indicating 
that  the  schooner  was  on  the  starboard  tack, 
when  she  was  in  fact  on  the  port  tack  and 
approaching  the  course  of  the  steamer,  is 
not   sufficient   to    establish   such    a   fact    as 

Vol.  II,  p.  177,  art.  15,  cl.  (a). 

Failure  to  sound  aignals  prima  facie  negli- 
fence.  —  In  an  action  to  recover  for  personal 
injuries  received  by  a  passenger  on  a  ferry- 
boat caused  by  a  collision  with  another  bo|it 
it  was  held  that  a  failure  to  comply  with  the 

Vol.  II,  p.  177,  art.  15,  cl.  (0). 

Effect  of  improper  signals  not  heard.  —  In 
a  suit  for  collision  between  a  steamer  and  a 
schooner  in  a  fog,  the  questions  whether  those 
navigating  the  schooner  were  competent,  or 
whether  she  gave  improper  fog  signals,  are 
immaterial,  where  th^re  was  no  fault  in  the 
steering  of  the  schooner,  arid  the  improper 

Vol.  II,  p.  177,  art.  15,  cl.  (d). 

Dredge.  —  A  dredge  lawfully  fixed  in  a 
channel  for  improving  it  is  to  be  considered 
as  a  vessel  at  anchor,  and  is  under  obligation 
to  use  the  same  precautions  io  guard  against 
collisions  that  a  vessel  at  anchor  is  in  re- 
spect to  the  exhibition  of  lights,  maintaining 
a  watch  and  other  measures  calculated  to 
make  its  position  known.  The  Bailey  Gat- 
zert,  (C.  C,  A.  1910)  179  Fed.  44,  affirming 
(1909)    170  Fed.  101. 

6ize  of  bell— ^ New  tTork  harbor.  —  There 
is  no  statute  or  hiirbor  regulation  fixing  the 
size  of  the  fog  bell  to  be  used  on  scows  per- 
manently anchored  in  New  York  harbor,  but 
the  sufficiency  of  such  bell  is  to  be  determined 
by  the  rule  that  reasonable  care  must  be  exer- 
cised in  its  selection,  having  reference  to  the 
locality  and  dangers  to  be  encountered  and 
the  vessels  to  be  warned.  A  bell  seven  inches 
in  diameter  and  height,  to  be  rung  by  hand, 
was  held  instifflcient  on  a  scow  stationed  850 
feet  off  the  piers  in  East  river,  in  the  track 

Vol.  II,  p.  178,  art.  16. 

Moderate  speed.  —  The  moderate  speed  re- 
quired of  a  vessel  in  a  fog  by  this  article  is 
such  speed  as  under  existing  conditions  will 
enable  her  to  stop  before  coming  into  collision 
with  another  vessel  after  the  latter  can  be 
seen,  assuming  that  the  other  vessel  also  ob- 
serves the  rule.  The  No.  4,  (C,  C.  A.  1908) 
161  Fed.  847;  The  Kennebec,  (1908)  167 
Fed.  847;  The  Bailey  Gatzert,  (1909)  170 
Fed.  101,  affirmed  (1910)  179  Fed.  44,  102  C. 
C.  A.  612;  The  Cascades,  (1910)  178  Fed. 
726;  The  P.  R,  R,  No,  5,  (C.  C.  A,  1910)  181 
Fed.  833. 


against  the  testimony  of  persons  on  iht 
schooner,  one  of  whom  was  disinterested,  k- 
enforced  by  that  of  two  other  disinter^ted 
witnesses  who  were  in  the  immediate  vicin- 
ity, that  the  schooner  gave  the  proper  signal 
of  two  blasU.  The  Charlotte,  (1903)  124 
Fed.  989,  affirmed  (1904)  128  Fed.  38,  62  C 
C.  A.  546. 


rule  about  sounding  fog  signals  was  prims 
faxne  evidence  of  negligence.  Schlotter«r  f. 
Brooklyn,  etc.,  Ferry  Co.,  (1902)  75  App. 
Div.  330,  78  N.  Y.  S.  202. 


signals,  if  given,  were  not  heard  on  ik 
steamer.  The  Everett,  (1910)  182  Fed.  70t 
Scows  and  dredges.  —  This  rule  appliei  to 
scows  and  dredges  anchored  in  a  navigtbk 
channel  in  a  fog.  The  Kennebec,  (1908)  167 
Fed.  847. 


of  steatn  vessels  dt  all  kinds.  The  Amiex  M 
5,  (1902)    117  Fed.  764. 

Evidence  as  to  fog.  —  In  Baltimore  Steam 
Packet  Co.  r.  Coastwise  Transp.  Co.,  (1905) 
139  Fed.  777,  the  conflicting  evidence  was  eon- 
sidered  and  held  to  establish  by  a  nreponder- 
ance  that  there  was  a  thick  fog  at  the  time 
of  a  collision  in  the  early  morning  betvees  i 
steamer  and  a  schooner  lying  at  anchor  io 
Hampton  Roads,  which  made  it  the  duty  of 
the  schooner,  under  this  subdivision,  to 
sound  fog  signals,  and  to  render  her  solely  in 
fault  for  the  collision  because  of  her  violation 
of  stich  ■  rule. 

Density  of  fog.  —  Tlie  rule  should  be  en- 
forced when  the  fog  is  sufficient  to  prevent 
moving  vessels  from  discovering  a  ship  at 
anchor  in  sufficient  time  to  make  usual 
manoeuvres  to  livbid  her.  The  Mafy  Weaver, 
(1903)  124  Fed.  977,  affirmed  (C.  C.  A.  1904) 
130  Fed.  333. 


m 


In  The  McCaldin  Brothers,  (1902)  117 
Fed.  779,  it  appeared  that  the  tug  Stone, 
with  three  scows,  was  passing  out  from  Xortk 
river  to  the  dumping  grounds,  when  she  m 
compelled,  by  a  dense  fog,  to  seek  refuge,  ao^ 
made  the  scows  fast  to  the  breakwater  on  the 
Brooklyn  shore.  While  there,  the  tug  Mc- 
Caldin Brothers,  also  seeking  a  place  of 
safety,  and  making  her  way  along  the  break- 
water, came  into  collision  with  and  injuw-i 
one  of  the  scows.  She  was  going  at  such 
speed  that  she  was  unable  to  stop  afte( 
coming  near  enough  to  see  the  dock.    Slw 
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was  blowing  fog  signals  as  she  approached, 
but  the  Stdne,  which  lay  alongsme  but  a 
little  back  of  the  scow,  niade  no  response,  and 
took  no  steps  to  make  known  her  presence  or 
that  of  her  tow.  The  place  was  one  where  it 
was  customary  for  vessels  to  find  refuge  in 
such  weather.  It  was  held  that  both  tugs 
were  in  fault  —  the  Stone  for  failing  to  ring 
her  bell  or  otherwise  answer  the  fog  signals 
of  the  McCaldin  Brothers,  which  she  must 
have  known  was  approaching,  and  the  latter 
for  excessive  speed  under  the  circumstances. 

A  vessel  maintaining  a  speed  of  eighteen 
knots  per  hour  was  held  to  be  solely  in  fault 
for  a  collision,  although  the  navigation  of  the 
other  vessel  was  in  some  respects  subject  to 
criticism.  The  Commonwealth,  (1910)  174 
Fed.  694. 

In  the  following  cases  vessels  have  been 
found  guilty  of  fault  in  navigating  at  an 
excessive  speed  in  a  fog:  The  Glenogle, 
(1903)  122  Fed.  503  (seven  to  nine  knots) ; 
The  Kaga  Maru,  (1903)  123  Fed.  130;  The 
Bellingham,  (1905)  138  Fed.  619  (ten  miles) ; 
The  Benjamin  Franklin,  (C.  C.  A.  1906)  145 
Fed.  13;  The  City  of  Lowell,  (1907)  152  Fed. 
593,  81  C.  C.  A.  583,  reversing  (1905)  139 
Fed.  901;  The  No.  4,  (C.  C.  A.  1908)  161 
Fed.  847  (eight  knots) ;  The  Somerville, 
(1908)  162  Fed.  681,  89  C.  C.  A.  473  (five 
miles  in  New  York  harbor) ;  The  Matanzas, 
(1908)  166  Fed.  985  (five  or  six  knots  in 
New  York  harbor)  ;  The  Cascades,  (1910)  178 
Fed.  726;  The  Kronprinz  Wilhelm,  (C.  C.  A. 
1911)  186  Fed.  324  (six  knots  in  New  York 
harbor. 

Rule  mandatory.  —  This  rule  is  mandatory, 
and  its  violation  creates  a  very  strong  pre- 
sumption of  fault,  and  casts  upon  the  offender 
the  burden  of  showing  by  clear  testimony  that 
his  error  did  not  contribute  to  an  ensuing 
collision.    The  Georffic,  (1910)   180  Fed.  863. 

Rule  is  applicable  to  regular  passenger 
steamers.  —  The  law  makes  no  exception  in 
favor  of  passenger  steamers  running  regularly 
on  schedule  time  on  an  established  route,  and, 
for  injuries  resulting  from  excessive  speed  in 


violation  of  the  rules  prescribed  to  insure 
safety  to  vessels  and  passengers,  they  must 
render  compensation  to  the  injured.  The 
Bellingham,   (1905)    138  Fed.  619. 

Entering  fog  bank.  —  The  rule  applies  to 
steamers  entering  a  fog  bank  as  well  as  to 
those  in  the  fog.  The  Charlotte,  (1903)  124 
Fed.  989,  affirmed  (1904)  128  Fed.  38,  62  C. 
C.  A.  546. 

Vessel  moored  at  dock.  —  A  tug  with  a  car 
float  on  her  side  was  held  solely  in  fault  for 
a  collision  between  the  float  and  a  tug  moored 
at  a  dock  in  a  dense  fog  for  navigating  in  the 
fog  at  such  speed  that  she  could  not  stop  in 
time  to  avoid  collision  after  the  moored  vessel 
could  be  seen.  The  P.  R.  R.  No.  5,  (C.  C.  A. 
1910)  181  Fed.  833. 

Prior  speed  immaterial.  —  Where  a  steam« 
ship  for  some  flfteen  minutes  prior  to  col' 
lision  with  a  meeting  vessel  in  a  foff  had 
been  going  at  slow  and  dead  slow  speed,  and 
was  barely  moving  at  the  time  of  collision, 
her  prior  speed  is  inunaterial.  The  Georgic, 
(1910)  180  Fed.  863. 

Mutual  fault  — In  The  George,  (1010)  180 
Fed.  863,  a  collision  in  the  main  ship  chan- 
nel to  New  York  bay  in  a  fog,  between  the 
meeting  steamships  Georgic  and  Finance,  in 
which  the  latter  was  sumc,  was  held  due  to 
the  fault  of  both  vessels,  each  of  which  heard 
the  fog  signals  of  the  other  forward  of  her 
beam  in  a  position  not  ascertained,  but  did 
not  stop  as  required  by  this  article,  but  con- 
tinued ahead  until  the  signals  had  been  re- 
peated three  or  more  times,  each  time  closer, 
when  both  were  going  at  moderate  speed  and 
a  compliance  with  the  rule  would  have 
avoided  the  collision. 

Navigation  in  fog.  —  It  is  unlawful  in  the 
navigation  of  a  steam  vessel  to  assume  that 
an  approaching  steamer,  which  cannot  be 
seen  because  of  prevailing  fog,  is  on  any  par* 
ticular  course,  and  to  continue  onward  with- 
out reducing  speed  after  the  failure  of  the 
approaching  vessel  to  respond  to  a  passing 
signal.  The  Celtic  Monarch,  (1910)  175  Fed. 
1006. 


Vol.  II,  p.  178,  art.  18,  rule  I. 

Mutual  fault.  — A  collision  in  New  York 
harbor,  about  halfway  between  the  Battery 
and  Governor's  Island,  in  the  early  morning, 
between  a  steamship  passing  out  of  the  East 
river  to  sea  and  a  tug  with  a  car  float  on  each 
side,  was  held  due  to  the  fault  of  both  vessels, 
on  a  finding  that  they  were  on  crossing 
courses,  with  the  red  light  of  the  tug  showing 
on  the  starboard  hand  of  the  steamship,  which 
made  the  starboard  hand  rule  applicable, 
whereas  at  the  instance  of  the  steamship  a 
two-blast  signal  was  made  and  agreed  to. 
The  steamship  was  held  in  fault  for  not  navi- 
gating in  accordance  with  such  agreement, 
and  the  tug  for  assenting  thereto,  and  both 
for  not  sooner  stopping  when  it  became  ap- 
parent that  there  was  a  misunderstanding. 
The  Transfer  No.  9,  (C.  C.  A.  1909)  170  Fed. 
944,  affirming  (1906)   148  Fed.  456. 

A  steamship  and  a  tug  were  both  held  in 
fault  for   a  collision   be^een  the  ship  and 
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barges  in  tow  of  the  tug,  which  occurred  on 
the  Delaware  river  in  the  night,  on  the 
ground  that,  although  the  two  vessels  saw 
each  other  when  a  mile  apart,  each  held  its 
course  and  approached  head  on  until  €hey 
were  so  close  together  that  the  danger  of 
collision  between  them  was  imminent,  and  a 
confusion  of  signals  resulted,  which  brought 
about  the  collision.  The  John  I.  Brady,  (C. 
C.  A.  1904)  131  Fed.  235,  affirming  (1902) 
U5  Fed.  204. 

Crossing  signals.  —  In  The  Islander,  (1907) 
152  Fed.  385,  81  C.  C.  A.  511,  a  collision  in 
North  river  between  Twenty-third  street.  New 
York,  and  the  bay,  between  a  ferryboat  going 
up  and  a  steam  lighter  descending,  which 
were  approaching  each  other  nearly  nead  on, 
each  being  a  little  to  the  port  side  of  the 
other,  was  held,  on  conflicting  evidence,  to 
Iiave  been  due  solely  to  the  fault  of  the 
lighter  in  crossing  the  signal  of  the  ferryboat 
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to  pA80  port  to  port,  and  attimptiu  t*  ptM 
to  starboard  ^f  tlie  ferryboat  is  TioIatloB  of 
rules  1  and  3  of  artiak  18  of  tha  ialuid  mmM- 
gation  rules. 

Tn  The  San  Rafael,  (1905)  141  F«d.  270,  72 
C.  C.  A.  388,  reversing  (1904)  134  Fed.  749, 
two  meeting  ferry  steamers  were  both  held 
in  fault  for  a  collision  in  the  bay  of  San 
Francisco;  one  on  the  ground  that  she  gave 
a  passing  signal  which  required  the  vessels  to 
cross  each  other's  course  in  a  fog  so  dense 
that  they  could  not  see  each  other,  and  the 
other  for  assenting  to  such  signal  and  at- 
tempting to  carry  it  into  effect. 

A  collision  between  the  steamship  Dolphin, 
which  was  passing  up  East  river,  within  250 
or  300  feet  of  the  Brooklyn  docks,  and  the 
ferryboat  New  York,  crossin^jf  to  Brooklyn, 
but  at  the  time  headed  nearly  downstream, 
was  held  to  be  due  to  the  fault  of  both  ves- 
sels; the  Dolphin  being  in  fault  for  being  so 
near  the  shore  in  violation  of  the  harbor 
rules,  which  required  her  to  keep  as  nearly 
as  possible  in  the  middle  of  the  river,  and  for 
not  stopping  and  reversing  after  her  third 
signal  of  a  single  whistle  was  crossed,  the 
.New  York  then  being  on  her  port  bow,  and 
only  about  six  hundred  feet  distant,  instead 
nf  which  she  assented  to  such  signal'  and 
turned  to  port;  the  New  York  being  in  fault 
for  not  having  a  proper  lookout,  for  failing 
to  hear  or  answer  the  first  two  signals  from 
the  Dolphin,  and  for  then  crossing  the  signal, 
and  further  confusing  the  signals  by  follow- 
ing with  a  single  whistle  when  the  vessels 
were  near  together.  Brooklyn  Ferry  Co.  v. 
U.  S.,  (1003)   122  Fed.  696. 

Unenctunbered  vessel  approaching  tow.  — 
In  unencumbered  vessel  approaching  a  tug 
yith  tow  should  keep  out  of  the  way.  The 
Jamestown,   (1902)    114  Fed.  593. 

While  it  is  the  duty  of  a  steamer  having 
«u]l  control  of  her  own  movements  to  keep  out 
df  the  way  of  a  tug  encumbered  with  tows, 
vne  is  not  bound  to  anticipate  negligent  ma- 
kitjeuvres  on  the  part  of  the  tug  or  a  violation 
or  the  rules  of  navigation.  The  Alabama,  (C. 
C.  A.  1903)  126  Fed.  332,  modifying  (1902) 
lU  Fed.  214. 

Failure  to  carry  out  passing  agreement. — 
In  the  following  cases  vessels  were  held  to  be 
in  faufr  for  failure  to  carry  out  a  passing 
agreement:  The  Dauntless,  (1902)  116  Fed. 
643;  The  Electra,  (1906)  139  Fed.  858;  The 
Lowell  M.  Pahner,  (C.  C.  A.  1905)  142  Fed. 
937;  The  Werdenfels,  (1907)  150  Fed.  400; 
The  Sinaloa,  (1909)  173  Fed.  087;  The  Wm. 
H.  Taylor,  il910)  174  Fed.  727,  affirmed  (C. 
C.  A.  1911)  186  Fed.  155;  The  Edna  V.  Crew, 
(1910)    182  Fed.  890. 

Steamer  at  reat  —  tug  passing.  —  In  The 
John  F.  Gaynor,  (1902)  115  Fed.  382,  it  ap- 
peared that  an  tncoming  steamship  in  charge 
of  a  licensed  pilot  stopped  off  the  quarantine 
station  in  the  Delaware  river  in  the  usual 
place,  which  was  near  the  western  side  of  the 
ehannel,  to  undergo  vne  customary  medical 
inspection.  She  did  not  anchor,  and  it  was 
not  customary  to  do  so.  While  so  lying,  with 
the  quarantine  flag  up,  and  while  the  exami- 
nation was  being  made,  a  tug  came  down  the 
river  with  two  heavily  laden  scows  without 


mdders  in  tow  on  a  line  some  1,400  to  1,600 
feet  long.  Each  vessel  saw  the  other  when  a 
mile  distant,  and  the  tug  understood  the 
position  of  the  steamship  and  the  purpose  for 
which  she  had  stopped.  The  tug  was  prop- 
erly on  the  westerly  side  of  the  channel,  but 
there  was  ampl«  room  for  her  to  pass  to  the 
eastward  of  the  steamship,  so  as  to  avoid  any 
danger  of  collision.  She  passed  so  close,  how- 
ever, that  both  of  the  scows  sheered,  and 
struck  the  steamship,  which  had  not  moved, 
and  injured  her.  It  was  held  that  the  tug 
was  solely  in  fault  for  the  collision  in  failing 
to  keep  at  a  safe  distance  in  passing. 

Conditions  Justifying  passing  starboard  to 
starboard.  —  The  passing  of  two  tugs  with 
large  tows  on  hawsers  starboard  to  starboard 
when  meeting  in  the  Hudson  river  below 
Poughkeepsie  bridge,  was  held  not  to  be  a 
violation  of  this  rule,  it  being  shown  tliat 
such  had  l)een  the  custom  since  the  bridge 
was  built,  and  was  necessary  to  enable  the 
up-bound  tow  to  properly  approach  the  bridge 
to  pass  through  the  centre  span  safely.  The 
Cornell,  (1906)   134  Fed.  694. 

A  tug  proceeding  up  Puget  sound  with  a 
large  ship  in  tow  on  a  line  six  hundred  feet 
long,  having  on  her  starboard,  and  within  a 
mile,  a  shore  toward  which  the  tide  was  set- 
ting, and  along  whieh  there  were  shoals,  was 
not  guilty  of  a  violation  of  the  navigation 
rules  in  signaling  her  intention  of  passing  a 
meeting  steamer  starboard  to  starboard  where 
the  shore  on  that  side  was  four  or  five  miles 
-distant,  and  where  the  signal  was  given  and 
assented  to  when  the  approaching  steamer 
was  a  mile  distant,  comine  nearly  head  on. 
In  such  case  there  was  no  danger  of  collision 
if  both  vessels  promptly  complied  with  the 
signals  agreed  on,  and  the  course  of  the  tag 
was  justified  by  the  greater  safety  to  her  tow. 
and  did  not  cast  upon  her  the  burden  of  proof 
to  avoid  liability  for  a  following  collision  be- 
tween the  steamer  and  the  tow.  The  Lakme, 
(1902)   118  Fed.  972,  65  C.  C.  A.  466. 

Violating  passing  agreement  not  to  be  an- 
ticipated. —  The  Lowell  M.  Palmer,  (Q  G  A. 
1905)    142  Fed.  937. 

Rule  applied.  —  In  the  following  cases  the 
vessels  were  held  to  be  in  fault  for  violation 
of  this  rule:  The  Peconic,  (1903)  124  Fed. 
848;  The  Edgar  F.  Luckenbach,  (1903)  124 
Fed.  947;  The  Richmond,  (1903)  124  Fed. 
993;  The  Trader,  (1904)  129  Fed.  462;  The 
Three  Brothers,  (1905)  136  Fed.  479;  The  C. 
R.  Hoyt,  (1905)  136  Fed.  671;  The  North- 
man, (1905)  139  Fed.  692;  The  Tug  No.  32. 
(1905)  140  Fed.  87,  affirmed  (C.  C.  A.  1SK>6) 
146  Fed.  1023;  The  W.  N.  Bavier,  (1907)  153 
Fed.  970,  83  C.  C.  A.  12 ;  The  Phonix,  ( 1907 ) 
154  Fed.  474,  83  C.  C.  A.  332;  The  Gerrv, 
(1908)  161  Fed.  413;  The  Maine,  (1909) 
170  Fed.  915,  96  C.  C.  A.  131,  rever9%ng 
(1907)  153  Fed.  636;  The  Volund,  (C.  C.  A. 
1910)  181  Fed.  643,  183  Fed.  413;  The  Aker. 
(1910)    182  Fed.  719. 

Vessel  turning  point  —  time  for  passing 
signaL  —  Where  one  of  the  approaching  ves> 
sels  is  coming  around  a  bend  a  signal  should 
not  be  given  by  the  other  vessel  until  the 
course  of  the  approaching  vessel  has  been  as- 
certained.   The  Trader,  (1904)   120  Fed.  482. 
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Vol.  II,  p.  179,  rule  III. 

Changing  signal.  — In  The  Valley  Forge, 
(1903)  124  Fed.  192,  59  C.  C.  A.  608,  a/- 
jitmed,  (1901)  107  Fed.  999,  the  evidence  was 
held  to  sustain  a  finding  of  the  trial  court 
that  a  tug  which  was  passing  up  the  Dela- 
ware river  in  the  evening,  with  three  tows 
abreast,  was  solely  in  fault  for  a  collision 
with  a  steamship  passing  down,  on  the  ground 
that  after  an  exchange  of  proper  signals  for 
passing  to  the  starboard  she  suddenly  changed 
her  signal  and  course,  and  attemptc^d  to  pass 
on  the  starboard  side  of  the  steamship,  when 
the  vessels  were  so  near  together  that  the 
latter  could  not  avoid  the  collision,  although 
she  did  all  that  was  possible  to  that  end  by 
at  once  giving  alarm  signals  and  reversing. 

Confnaion  of  signals.  —  Where  both  vessels 
are  in  fault  in  confusing  signals  both  are 
liable  for  half  of  the  costs  and  damages.  In 
re  Brooklyn  Ferry  Co.,  (1902)  115  Fed.  564, 
affirmed  (1903)   121  Fed.  741,  58  C.  C.  A.  23. 

Steam  vessels   meeting  in  fog.  —  In   The 


CJeltic  Monarch,  (1910)  175  Fed.  1006,  a  tug 
with  a  tow  and  a  meeting  steamer  were  both 
held  in  fault  for  a  collision  between  them  in  a 
dense  fog,  for  failing  to  reduce  speed  and 
sound  alarm  signals  when  they  were  aware 
that  they  were  approaching  each  other,  but 
neither  could  make  out  the  other  or  her 
course  because  of  the  fog. 

Sule  applied.  —  In  the  following  cases  ves- 
sels were  held  to  be  in  fault  for  violation  of 
the  rule:  The  Joseph  M.  Clark,  (1902)  119 
Fed.  459;  The  Straits  of  Dover,  (1903)  120 
Fed.  900,  58  C.  C.  A.  86;  The  Glenogle, 
(1903)  122  Fed.  503;  The  Kaga  Maru,  (1903) 
123  Fed.  139;  The  Trader,  (1904)  129  Fed. 
462;  The  Georgetown,  (1905)  135  Fed.  854; 
Gring  c.  Boyer,  (1907)  157  Fed.  220,  84  C. 
C.  A.  668,  rei>er%ing  (1904)  130  Fed.  989; 
The  Robert  Dollar,  (C.  C.  A.  1907)  160  Fed. 
876;  The  Volund,  (C.  C.  A.  1910)  181  Fed. 
643.  See  The  Winnie,  (C.  C.  A.  1908)  161 
Fed.  101. 


Vol.  II,  p.  179,  rule  V. 

For  a  case  appljring  this  rule,  see  The  Transfer  No.  18,  (C.  C.  A.  1911)  188  Fed.  210. 


Vol.  IK  p.  179,  rule  VIII. 

Violation  of  rule. —  In  The  North  Star, 
(1904)  132  Fed.  145,  it  appeared  that  the 
steamship  North  Star,  320  feet  long,  with  46 
feet  beam  and  of  3,159  gross  tons,  overtook 
and  tried  to  pass  the  steam  yacht  Nourmahal, 
247  feet  long,  30  feet  beam,  and  768  tonnage, 
in  Swash  channel,  in  rather  shallow  water. 
She  was  going  with  the  tide,  and  at  a  speed 
of  about  seventeen  miles  through  the  water. 
8he  came  up  without  any  signal  of  her  inten- 
tion to  pass  as  required  by  this  rule,  and 
within  aoout  100  feet  to  the  starboard  of 
the  yacht.  When  partly  past,  the  yacht  left 
her  course,  and  although  her  helm  was  put 
to  starboard,  and  then  hard  astarboard,  ner 
stem  came  into  collision  with  the  port  side  of 

Vol.  li,  p.  179,  rule  IX. 

Violation  of  rule  not  proximate  cause  of 
collision.  —  Where  two  tugs  with  tows  estab- 
lished a  passing  agreement  in  a  fog  in  viola- 
tion of  rule  9  and  would  have  passed  in  safety 
but  for  the  fact  that  the  helmsman  on  one  of 
the  barges  turned  the  wheel  in  the  wrong 
direction,  causing  it  to  break  away  and  collide 

Vol.  II,  p.  180,  art.  19. 

Rule  applied.  —  A  tug  on  the  way  from  a 
pier  in  North  river  to  New  Jersey  in  the 
evening,  with  four  coal  barges  in  tow  on  one 
side  and  two  on  the  other,  was  held  to  be  in 
fault  for  a  collision  between  another  tug  on  a 
crossing  course  and  the  starboard  barge,* on 
the  ground  that,  having  the  other  tug  on  her 
right  hand,  it  was  her  duty  to  keep  out  of  the 
way,  whereas  she  allowed  herself  to  drift 
with    the    tide    across    the    other's    course. 


the  steamship.  It  was  held  that  the  collision 
must  be  attributed  to  the  suction  of  the 
larger  vessel,  and  that  she  was  solely  in  fault, 
for  .violation  of  the  rules. 

For  other  cases  in  which  vessels  were  held 
to  be  in  fault  for  violating  this  rule  see  Gring 
V.  Boyer,  (1907)  167  Fed.  220,  84  C.  C.  A. 
668,  rever9\ng  (1904)  130  Fed.  989;  The  M. 
£.  Luckenbach,   ( 1908)    163  Fed.  755. 

Rule  not  designed  for  narrow  waters  only. 
—  This  rule  is  not  designed  for  narrow  waters 
only,  but  is  applicable  to  any  waters  where 
an  attempt  to  pass  would  involve  danger  of 
collision.  The  M.  E.  Luckenbaeh,  (1908)  163 
Fed.  755. 


with  a  barge  of  the  passing  tow,  it  was  held 
that  the  violation  of  rule  9  was  not  the  proxi- 
mate cause  of  the  collision  and  that  the  tugs 
were  not  in  fault.  The  John  A.  Hughes,  (C. 
G.  A.  1911)  184  Fed.  308,  rewrwng  (1907) 
156  Fed.  879. 


Neither  the  failure  of  the  other  tug  to  see  the 
lights  of  the  tow,  nor  of  the  barge  to  carry 
proper  lights,  was  a  fault  contributing  to  the 
collision,  since  it  was  the  duty  of  such  other 
tug  to  keep  her  course  and  speed,  which  she 
did  until  in  extremis.  The  Virginia  Jackson, 
(1904)    130  Fed.  221. 

In  The  Scandinavia,  (C.  C.  »A.  1907)  158 
Fed.  96,  it  appeared  that  the  steam  vessel 
Now  Brunswick  left  a  slip  in  Jersey  Gity  in 


899 


Vol.  U,  p.  110,  Art.  19. 


COLLISIONS. 


Tol.  n,  p.  180,  urt  ISL 


tlie  evening,  and  proceeded  up  the  river  about 
500  feet  from  the  New  Jersey  shore,  the  river 
being  there  4,000  feet  wide.  Two  minutes 
later  the  ferryboat  Scandinavia  left  her  slip 
on  the  New  York  aide  about  opposite  that  of 
the  New  Brunswick,  and  proceeded  up  and 
diagonally  across  the  river  toward  the  Ho- 
boken  ferry,  and  when  near  such  ferry  the 
vessels  came  into  collision.  It  w^as  held  that 
the  Scandinavia,  starting  so  near  the  time  of 
the  New  Brunswick,  and  being  the  faster,  was 
not  an  overtaking  vessel,  but  that  the  star- 
board hand  rule  governing  crossing  vossols 
applied,  and  required  the  New  Brunswick  to 
keep  out  of  the  way  and  avoid  passing  ahead 
of  the  Scandinavia,  and  that  her  failure  to 
observe  such  rule  on  proper  signal  from  the 
Scandinavia  rendered  her  in  fault  for  the  col- 
lision. 

In  The  Transfer  No.  15,  (C.  C.  A.  1906) 
145  Fed.  503,  a  tug  was  held  to  be  solely  in 
fault  for  a  collision  between  her  tow,  a  car 
float  on  her  starboard  side,  and  a  steamship, 
where  the  two  approached  each  other  on  cross- 
ing courses,  and  the  tug,  having  the  steam- 
ship on  her  starboard  hand,  persisted  in  cross- 
ing ahead  without  having  obtained  the  con- 
sent of  the  other  vessel. 

In  Foster  t?.  Merchants',  etc.,  Transp.  Co., 
(1905)  134  Fed.  964,  it  appeared  that  a  tug 
picked  up  two  barges  which  had  gone  adrift 
in  Norfolk  harbor  in  the  night,  and  while 
taking  them  back  to  the  docks,  having  one  on 
each  side,  one  of  them  came  into  collision 
with  a  ferryboat  making  its  regular  trip  on  a 
crossing  course.  The  tug  had  the  ferryboat 
on  her  starboard  hand,  and  was  therefore 
bound  to  keep  out  of  the  way,  but  did  not 
change  her  course  or  speed,  nor  did  she  main- 
tain a  lookout  or  carry  proper  towing  lights, 
and  her  side  lights  were  obstructed  by  the 
barges,  which  did  not  carry  side  lights,  and 
probably  none  at  all.  It  was  held  that  such 
violation  of  the  rules  and  negligent  naviga- 
tion by  the  tug,  and  the  absence  of  the  lights 
required  by  the  inspector's  rules  from  the 
barges,  placed  them  in  fault  for  the  collision, 
and  rendered  them  solely  liable  for  the  dam- 
age, in  the  absence  of  clear  proof  of  contribu- 
tory fault  on  the  part  of  the  ferryboat. 

Where  a  steam  tug  and  a  steam  canal  boat 
approached  each  other,  and  the  canal  boat 
showed  her  red  light  to  the  tug,  which  showed 
her  green  light  to  the  canal  boat,  but  the 
tug  did  nothing  to  avoid  collision,  expecting 
that  the  canal  boat  would  starboard  and  pass 
between  the  tug  and  another  tug  coming  down 
the  river,  and  a  collision  was  caused  ap- 
parently by  the  two  tugs  starboarding  their 
helms  and  working  about  500  feet  off  in  the 
river,  which  was  not  justified  by  any  signals, 
the  canal  boat  having  signaled  that  she  in- 
tended to  cross  the  bows  of  the  tugs,  as  it 
was  her  duty  to  do,  it  being  the  duty  of  the 
tug  to  give  way  in  compliance  with  the  star- 
board hand  rule,  it  was  held  that  the  tug 
was  liable  for  the  collision.  The  New  York 
Central  No.  2,  (1904)  132  Fed.  107.  For 
other  cases  applying  this  rule  see  The  Ocean, 
(1902)    115  Fed.  229;  The  Joseph  M.  Clark, 

(1902)  119  Fed.  459;  The  Straits  of  Dover, 

(1903)  120  Fed.  900,  58  C.  C.  A.  86;  The 


C.  J.  Reno,  (1903)  121  Fed.  149;  The  Kagt 
Maru,  (1903)  123  Fed.  139;  The  New  Hamp- 
shire, (1905)  136  Fed.  769,  69  C.  C.  A.  415; 
The  Cygnus,  (1905)  142  Fed.  85,  73  C.  C.  A 
309;  iTie  John  C.  McChillough,  (CCA 
1906)  145  Fed.  501;  The  C.  C  aarke,  (1906) 
146  Fed.  615;  The  John  Fleming,  (1906)  149 
Fed.  904,  affirmed  (C.  C  A.  1908)  162  Fed. 
1006;  The  Pooomoke,  (1906)  150  Fed.  193; 
The  Bee,  (1909)  173  Fed.  925;  The  Kenne- 
bec, (1910)  180  Fed.  914;  The  Reliable,  (C. 
C  A.  1910)  183  Fed.  116,  reversing  (1909) 
167  Fed.  571. 

Waiver  of  privilege.  —  A  crossing  vessd 
privileged  under  the  starboard  hand  nik 
waives  her  privilege  by  assenting  to  the  cross- 
ing of  the  other  vessel  across  her  bows.  The 
Albatross,    (1910)    184  Fed.  363. 

Necessity  for  answering  signals  for  difier- 
ent  conrse.  —  In  The  Montauk,  (1910)  180 
Fed.  697,  103  C  C.  A.  663,  it  appeared  that 
the  ferryboat  Montauk,  on  her  way  across  the 
East  river  to  her  Brooklyn  slip,  came  into 
collision  with  Transfer  Tug  18,  which  was 
coming  up  with  a  car  float  on  each  side.  The 
Montauk  three  times  blew  signals  of  two 
whistles,  which  were  not  answered.  The  tag 
kept  her  course  until  immediately  befote  col- 
lision, when  she  changed  slightly  to  port,  and 
the  Montauk  kept  her  course.  Before  eol- 
Hsion  both  vessels  reversed  full  speed  astern. 
It  was  held  that  the  Montauk  was  clearly  ia 
fault  for  violation  of  inspectors'  rule  2,  whi^ 
required  her,  having  the  tug  on  her  star- 
board side,  to  keep  out  of  the  way,  and  for 
persisting  in  crossing  the  bows  of  the  tug 
without  agreement  and  when  manifestly 
dangerous;  that  the  tug  was  not  in  fault,  in- 
land rules  (Act  June  7,  1897,  c.  4,  art.  21,  30 
Stat.  101,  2  Fed.  Stat.  Annot.  180)  requiring 
her  to  keep  her  course  and  speed,  and  neither 
such  rules  nor  the  inspectors'  rules  requiring 
her  to  answer  the  Montauk's  signals  if  die 
did  not  assent  thereto. 

Change  by  agreement  —  faJlnie  to  comply. 
—  A  collision  in  lower  New  York  bay  at  the 
lower  junction  of  the  swash  channel  with  tht 
main  channel,  between  a  steamship  and  a 
barge  in  tow,  both  passing  out,  was  held  to  be 
due  solely  to  the  fault  of  the  steamship,  is 
that,  after  assenting  by  signal  to  the  passing 
of  the  tug  and  tow  across  her  bows,  the 
wheelsman,  instead  of  starboarding  the  helm 
as  directed  by  the  pilot,  ported  it,  turning  the 
vessel  toward  the  tow  and  making  it  impos- 
sible for  her  to  recover  and  pass  under  its 
stern.     The  Albatross,   (1910)    184  Fed.  363. 

Where  a  ferryboat,  which  had  stopped  and 
reversed  when  her  second  signal  of  one  whistle 
to  a  tug  on  her  starboard  hand,  on  a  crossii^ 
course,  was  unanswered,  afterward  received 
an  assenting  and  then  a  cross  signal  from  the 
tug,  and  assented  to  the  latter,  but  continued 
to  go  backward  under  reversed  engines  while 
the  tug  was  attempting  to  pass  astern  of  her 
in  accordance  with  the  agreement,  she  was  in 
fault  for  the  resulting  collision,  although  her 
navigation  up  to  that  time  had  been  carefuL 
and  the  initia]  fault  was  that  of  the  tug  ia 
confusing  the  signals.  In  re  Brooklyn  F&ry 
Co.,  (1903)  121  Fed.  741,  58  C  C.  A.  23,  «/- 
firming  (1902)  115  Fed.  564. 
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Rule  superseded  by  agreement.  —  In  The 
Edwin  J.  Berwind,  (C.  C.  A.  1906)  144  Fed. 
664,  a  tug  passing  up  North  river  in  the  day- 
time near  the  New  York  piers  was  held  solely 
in  fault  for  a  collision  with  a  ferryboat  cross- 
ing from  Hoboken  to  her  New  York  slip,  on 
evidence  that  the  rule  which  made  the  ferry- 
boat the  burdened  vessel  had  been  superseded 
by  an  agreement  by  signal,  initiated  by  the 
tug,  by  which  she  was  to  pass  under  the 
ferryboat's  stern,  and  which  justified  the 
latter  in  keeping  her  course  and  speed. 

When  rule  not  applicable.  —  The  starboard 
hand  rule  does  not  apply  to  a  vessel,  although 
having  another  on  her  starboard  side,  where 
the  latter  has  no  definite  course.  The  Tug- 
boat No.  6,  (1906)   148  Fed.  1007. 

Both  vessels  in  fault.  — In  The  Reliable, 
(1909)  167  Fed.  571,  it  appeared  that  a  col- 
lision occurred  in  the  North  river,  near  the 
ends  of  the  New  Jersey  piers,  between  the  tug 
Reliable,  going  up  with  a  tow,  and  a  tow  on 
the  side  of  the  tug  Gladwish,  which  had  just 
come  out  of  a  slip  and  had  given  a  signal  of 
two  whistles,  indicating  a  desire  to  cross 
ahead.  Instead  of  going  straight  ahead,  how- 
erer,  she  turned  up  the  river,  and  the  Reliable, 
turning  toward  the  shore  at  the  same  time 
to  pass  under  her  stem,  ran  into  her  tow. 
The  Reliable  had  also  given  a  signal  of  one 
thistle,  but  did  not  insist  on  her  right  to 
cross  ahead,  as  she  should  have  done.  It  was 
held  that  both  tugs  were  in  fault  and  equally 
liable  for  the  injury  to  the  tow. 

Narrow  and  winding  channels.  —  The  star- 
board hand  rule  for  vessels  on  crossing 
courses  has  its  usual  application  upon  the 


open  sea  or  upon  a  comparatively  broad  ex- 
panse of  water,  where  each  vessel  is  free  to 
manoeuvre,  and  ordinarily  cannot  be  applied 
to  vessels  in  a  narrow  and  winding  channel. 
The  Captain  Bennett,  (1909)   171  Fed.  199. 

Duty  of  privileged  vessel.  —  The  privileged 
one  of  two  crossing  steam  vessels  has  a  right 
to  rely  on  the  performance  by  the  other  of  her 
duty  to  keep  out  of  the  way  so  long  as  it  is 
possible  for  her  to  do  so,  at  least  in  the  ab- 
sence of  some  distinct  indication  that  she  is 
about  to  fail  in  such  duty;  and,  so  long  as 
such  right  continues,  it  is  the  duty  of  the  priv- 
ileged vessel  to  maintain  her  course  and  speed, 
unless  tn  edPtremts.  The  Chicago,  (1903)  125 
Fed.  712,  60  C.  C.  A.  480,  reverned  (1900) 
102  Fed.  991. 

Duty  of  privileged  vessel  when  changing 
course.  —  In  Shortland  Bros.  Co.  v.  New  York, 

(1903)  129   Fed.   973,   affirming    (C.   C.   A. 

(1904)  130  Fed.  1021,  it  appeared  that  as  the 
tug  Watt  was  coming  up  East  river  on  a 
flood  tide  a  short  distance  from  the  end  of 
the  piers  on  her  starboard  hand,  the  Boody 
came  out  of  her  slip,  but,  instead  of  keeping 
her  course  and  speed  and  crossing  ahead  of 
the  Watt  in  accordance  with  the  ordinary 
rule,  she  signaled  her  intention  of  passing  on 
the  Watt's  starboard  side,  but  came  out  at 
such  fast  speed  that,  before  she  could  ex- 
ecute the  manoeuvre,  she  was  in  the  course 
of  the  tug,  and  a  collision  resulted.  It  was 
held  that  if  she-  undertook  to  change  the  or- 
dinary course  which  she  was  expected  to  take, 
it  was  her  duty  to  navigate  cautiously,  and 
that  she  was  solely  in  fault  for  the  collision. 


Vol:  11,  p.  180,  art.  20. 

Effect  of  sudden  change  of  course  by  sail- 
ing vesseL  — In  The  Pilot  Boy,  (C.  C.  A. 
1902)  115  Fed.  873,  it  appeared  that  a  colli- 
sion occurred  in  the  night  between  a  steamer 
and  schooner,  which  met  in  the  narrow  chan- 
nel of  a  river.  The  steamer  had  no  lookout, 
except  the  pilot,  who  was  acting  as  helmsman, 
and  was  a  competent  and  experienced  navi- 
gator in  those  waters.  He  saw  the  lights  of 
the  schooner  when  a  mile  or  more  distant, 
and  from  that  time  kept  close  watch  of  her. 
According  to  his  testimony,  which  was  cor- 
roborated, without  conflict,  by  a  number  of 
other  persons  on  the  steamer,  some  of  whom 
were  disinterested,  when  he  approached  nearer 
he  gave  a  signal  of  one  whistle,  slowed  down, 
and  took  the  starboard  side  of  the  channel; 
the  schooner  then  showing  her  red  light. 
The  signal  was  afterwards  repeated.  On  com- 
ing near  the  schooner,  her  red  light  disap- 
peared, on  which  he  at  once  reversed. 
Shortly  after,  the  schooner's  green  light  was 
shown,  and  the  collision  followed  almost  im- 
mediately. This  testimony  was  not  effec- 
tively contradicted  by  the  witnesses  for  the 
schooner.  It  was  held  that,  upon  such  facts, 
the  steamer  was  not  chargeable  with  fault, 
but  that  the  collision  must  be  attributed  to 
a  change  of  course  by  the  schooner. 

Negligence  of  sailmg  vessel.  —  In  The  W. 
B.    Tompkins,    (1902)     116    Fed.    59,    it   ap- 
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peared  that  a  steam  ferryboat,  crossing  East 
river,  stopped  and  headed  up  stream  to  al- 
low the  passage  of  three  schooners  which 
were  coming  down  the  river  nearly  abreast. 
When  about  150  feet  distant  the  outer  one 
of  the  schooners  sheered,  and  came  into  col- 
lision with  the  steamer.  After  the  sheer  the 
steamer  backed,  but  was  unable  to  avoid  the 
collision.  It  was  held  upon  the  evidence  that 
the  fault  was  solely  that  of  the  schooner, 
which  had  been  left  ample  room  to  pass,  but 
which  sheered  through  negligent  navigation, 
and  when  so  close  that  the  steamer  could  not 
have  prevented  the  collision. 

Tow  and  sailing  vessel  crossing.  —  In  The 
Anna  W.,  (1910)  IPl  Fed.  604,  a  collision  be- 
tween a  schooner  passing  up  the  main  ship 
channel  into  lower  New  York  bay,  at  night, 
before  the  wind,  but  against  an  ebb  tide,  at 
a  speed  of  not  more  than  one  and  one-half 
knots,  and  the  tow  of  a  meeting  tug  on  a 
hawser  1,200  feet  long,  was  held  te  have  been 
due  solely  to  the  fault  of  the  tug  in  failing 
to  keep  further  toward  the  west  side  of  the 
channel  in  view  of  her  duty  as  the  burden 
vessel  to  keep  out  of  the  way  and  because  of 
the  length  of  her  hawser,  which  by  the  set  of 
the  tide  would  cause  her  tow  to  sag  to  the 
eastward  of  her  own  course. 

In  The  John  Fleming,  (1905)  136  Fed.  486, 
a  tug  returning  from  the  dumping  grounds 
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with  two  800WB  in  tow  on  a  line,  the  whole 
1,400  feet  in  length,  was  held  solely  in  fault 
for  a  oollibion  in  New  York  bay  between  the 
rear  scow  and  a  schooner  beating  her  way 
in,  for  failure  to  exercise  the  care  required, 
because  of  the  length  of  the  tow,  to  keep  out 
of  the  schooner's  way;  the  schooner  having 
properly  held  her  course  until  danger  of  eol- 
lision  became  imminent. 

SaiUng  veMel  becalmed.  —  A  transfer  tug,  . 
with  a  car  float  on  each  side,  which  was  lying 
with  her  engines  still  off  Ward's  Island,  to 
permit  a  schooner  coming  through  Hell  Gate 
to  pass,  was  held  in  fault  for  a  oollision  be- 
tween such  scliooner  and  one  of  the  floats, 
where,  although  she  was  rightfully  on  that 
side  of  the  channel,  and  stopped  in  due  time, 
the  schooner  was  becalmed  and  helpless,  ow- 
ing to  the  dying  out  of  the  wind,  and  drifted 
for  a  considerable  time  before  striking  the 
float,  giving  the  tug,  which  saw  her  condi- 
tion, time  to  have  moved  out  of  her  way. 
The  Transfer  No.  11,   (1904)    130  Fed.  1019. 

Sailing  vesael  at  anchor.  —  Where  a  colli- 
sion occurs  between  a  bark  lying  at  anchor 
and  a  steamship,  it  will  be  presumed  that  the 
collision  resulted  from  the  fault  of  the  steam- 
ship, and  such  presumption  of  innocence  in 
favor  of  the  bark  can  only  be  overcome  by  a 
clear  proof  of  a  contributory  fault.  The 
Banan,  (1902)  116  Fed.  900. 

Burden  of  proof.  —  In  case  of  a  collision  be- 
tween a  steamer  and  a  schooner,  the  steamer 
is  presumptively  in  fault,  it  being  her  duty, 
under  the  rules,  to  keep  out  of  the  way;  and 
the  burden  rests  upon  her,  in  order  to  avoid 
liability,  to  show  that  she  took  the  proper 
precautions,  and  that  they  would  have  proved 
effective  if  the  schooner  had  not  changed  her 


course.     The  Pilot  Boy,  (C.  C.  A.  1902)  115 
Fed.  873. 

Rule  applied.  —  In  The  Anson  M.  Bangt, 
(C.  C.  A.  1904)  129  Fed.  103,  a  tug  was  held 
£olely  in  fault. for  a  collision  with  a  schooner 
on  a  crossing  course  for  persisting  in  her 
course,  on  the  theory  that  the  schooner  would 
not  run  out  her  tack  which  she  was  prin- 
leged  to  do,  with  the  duty  resting  on  the  tu|; 
to  keep  out  of  her  way. 

In  The  Alene,  (1902)  116  Fed.  57,  it  ap- 
peared that  the  captain  of  a  steamship  or- 
dered her  helm  hard  astarboard  for  the  par- 
pose  of  passing  under  the  stem  of  a  schooner, 
which  was  then,  as  he  testified,  three  and 
one-half  points  on  his  port  bow,  and  about 
3,000  feet  distant,  on  a  course  crossing  that 
of  the  steamship  at  an  oblique  angle.  The 
steamer  then  proceeded  on  a  course  wfaieh 
would  have  taken  her  under  the  stem  of  the 
schooner  if  the  starboard  helm  had  been  con- 
tinued, but  for  some  reason  unexplained,  ap- 
parently through  the  fault  of  the  helmsman, 
the  course  to  port  was  not  continued,  and 
when  near  the  schooner  the  steamship  bore 
directly  down  on  bar,  sinking  her,  and  drown- 
ing a  number  of  her  crew^  It  was  held  that 
the  steamship  was  solely  in  fault,  the  schooner 
having  no  time  after  the  danger  became  ap- 
parent to  take  any  effective  measures  to  avoid 
the  collision. 

For  other  cases  applying  this  rule  see  The 
Triton,  (C.  C.  A.  1902)  118  Fed.  329;  The 
Massassagua,  (1903)  124  Fed.  97;  The  Daunt- 
less, (1908)  163  Fed.  431;  The  Charles  G. 
Endicott,  (1908)  163  Fed.  797;  The  Bulgaria. 
(1909)  168  Fed.  457;  The  Nanuet,  (1910) 
176  Fed.  123;  The  Lauretta  Speddin,  (C.  C. 
A.  1910)    184  Fed.  283. 
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Change  of  coutBe  by  privileged  vessel.  —  In 
The  Susquehanna,  (1905)  134  Fed.  641,  it 
appeared  that  the  steamship  Nacoochee  and 
the  ferryboats  Princeton  and  Susquehanna 
were  all  passing  down  the  North  river  in  the 
daytime,  on  intersecting  courses,  the  Nacoo- 
chee in  the  centre  and  the  Susquehanna  on 
the  West,  thus  being  the  privileged  vessel. 
By  agreement,  understood  by  all.  the  Prince- 
ton crossed  ahead  of  the  Nacoochee;  but,  hav- 
ing no  agreement  with  the  Susquehanna, 
ported  to  pass  under  her  stern,  when  the  lat- 
ter swung  to  port  to  pass  under  the  stem  of 
the  Nacoochee,  in  accordance  with  an  agree- 
ment between  them  not  known  to  the  Prince- 
ton. This  movement  was  not  made  until  the 
Princeton  was  within  400  or  500  feet,  and  to 
avoid  collision  she  went  astern,  and  was 
struck  by  the  Nacoochee.  It  was  held  that 
the  Susquehanna  was  in  fault  for  changing 
her  course  in  violation  of  the  starboard  hand 
rule  without  agreement  with  or  notice  to  the 
Princeton,  and  that  such  fault  was  the  proxi- 
mate cause  of  the  collision,  the  Princeton 
having  no  other  course  open  to  her  after  the 
movement  was  made  than  to  back  as  she  did ; 
that  the  Princeton  was  not  in  fault,  such  as 
to  relieve  the  Susquehanna  from  full  lia- 
bility, her  fault,  if  any,  in  failing  to  avoid 


the  Nacoochee  having  been  committed  when 
in  ewtremia,  through  the  prior  fault  of  tlie 
Susquehanna. 

A  collision  occurred  in  New  York  bay  be- 
tween the  steamship  Buena  Ventura,  oomiog 
up  the  channel  from  the  sea,  and  a  barge  oo 
the  side  of  the  tug  Mercedes,  which  was  on 
a  crossing  course,  {^oing  toward  the  Brooklvi 
shore.  It  was  held  under  the  evidence  that 
the  tug  gave  timely  and  proper  signal  of  her 
intention  to  cross  under  the  stem  of  the 
steamship,  as  required  by  articles  19  and  23 
of  the  inland  rules,  and  followed  the  same  bjr 
reducing  speed,  and  changing  her  course  tn 
starboard  for  that  purpose;  that  the  steam- 
ship, after  answering  the  signal,  instead  of 
keeping  her  course  and  speed,  as  required  by 
article  21,  changed  her  course,  or  sheered  to 
port,  striking  and  sinking  the  barge,  and  that 
she  was  solely  in  fault  for  the  collision.  The 
Buena  Ventura,  (1902)   117  Fed.  988. 

A  steamship  navigating  San  Francisco  bay 
on  a  bright  moonlight  night,  after  exchanging 
crossing  signals  of  one  whistle  with  a  tng 
with  a  tow  approaching  her  course  ahead 
from  her  port  side,  being  the  privileged  ves- 
sel under  article  19  of  the  Inland  Navigation 
Rules,  was  required  by  article  21  to  keep  her 
course  and  speed,  and  where  she  oontinned 


902 


Vol.  II,  p.  180,  art.  81. 


COLLISIONS. 


Vol.  II,  p.  180,  art  88. 


porting  her  helm,  and  although  her  master 
was  watching  the  tug  and  knew  that  it  did 
not  port  in  compliance  with  the  signal,  and 
was  uncertain  as  to  its  intended  course,  failed 
to  slow  down  and  signal  such  fact  as  re- 
quired by  rule  3  of  the  Pilot  Rules,  she  was 
chargeable  with  contributory  fault  for  a  col- 
lision with  the  tow,  although  the  Initial  fault 
was  that  of  the  tug.  The  Kobert  Dollar,  (C. 
C.  A.  1907)  160  Fed.  876. 

In  The  Steinway,  (1005)  136  Fed.  344,  68 
C.  C.  A.  14,  affirming  (1904)  130  Fed.  397, 
a  steamboat  proceeding  through  Hell  Gate 
toward  New  York  was  held  to  have  been 
solely  in  fault  for  a  collision  with  a  ferryboat 
which  had  just  left  her  slip  at  Astoria,  on 
the  ground  that  she  was  proceeding  too  close 
inshore  as  she  roimded  Halktt's  Point,  and 
also  for  not  keeping  her  course  under  the 
starboard  hand  rule,  although  the  ferryboat 
gave  the  proper  signal,  and  her  course  indi- 
cated that  she  intended  to  pass  under  the 
steamer's  stem,  as  required  by  the  rule. 

In  The  N.  &  W.  2,  (1903)  122  Fed.  171,  it 
appeared  that  a  tug  was  coming  down  East 
river  light,  with  a  strong  ebb  tide,  at  a  high 
speed,  probably  exceeding  twelve  miles '  an 
hour  over  the  land,  as  the  ferryboat  Vermont 
was  starting  across  from  Brooklyn.  The 
Vermont  signaled  her  intention  of  crossing 
ahead  as  the  tug  was  some  distance  up  the 
river,  but,  receiving  no  answer,  she  stopped, 
the  tug  being  the  privileged  vessel.  The  tug 
was  on  a  course  which  would  have  taken  her 
from  100  to  200  feet  to  the  westward  of  the 
Vermont,  but,  after  overtaking  and  passing 
two  other  vessels,  she  changed  her  course 
several  points  to  port,  and  almost  at  once 
came  into  collision  with  the  Vermont.  It 
was  held  that  the  tug  was  in  fault  for  the 
collision  because  of  her  change  of  course ;  that 
the  Vermont  was  not  chargeable  with  con- 
tributory fault  either  because  her  lookout  was 
not  properly  attending  to  his  duties  or  be- 
cause she  did  not  stop  sooner  or  reverse, 
since  she  stopped  well  off  the  tug's  course, 
which  was  all  that  could  be  required  of  her. 

For  other  cases  applying  this  rule  see  The 
Straits  of  Dover,  (1903)  120  Fed.  900,  68  C. 
C.  A.  86;  The  John  Fleming,  (1905)  136 
Fed.  917,  affirmed  (C.  C.  A.  1906)  146  Fed. 
1022;  The  Cygnus,  (C.  C.  A.  1906)  142  Fed. 
86;  The  Umbria,  (1907)  153  Fed.  851,  83  C. 
C.  A.  33,  affirming  (1906)  148  Fed.  283; 
The  John  H.  Starin,  (C.  C.  A.  1908)  162  Fed. 
146,  affirming  (1906)  145  Fed.  723;  The 
Edda,  (1909)  173  Fed.  436,  97  C.  C.  A.  638; 
The  Columbia,  (1909)  174  Fed.  203;  The 
Transfer  No.  10,  (CCA.  1911)   184  Fed.  451. 

Contributory  fault  of  privilef ed  vessel  must 
be  clearly  shown.  —  A  collision  occurred  at 

Vol.  II,  p.  180,  art.  22. 

Rule  applied. —  In  The  Marie  Palmer, 
(1907)  155  Fed.  894,  a  tug  with  a  schooner 
in  tow  on  a  hawser  was  held,  on  the  evidence, 
solely  in  fault  for  a  collision  between  her  tow 
and  a  meeting  schooner  in  Delaware  bay  at 
night,  on  the  ground  that  she  held  her  course 
directly  toward  the  meeting  schooner,  until 
they  were  so  dose  that  there  was  danger  of 


night,  on  the  Hudson  river,  about  two  hun- 
dred feet  off  the  New  York  piers,  between  tho 
steamship  Augusta,  passing  up  from  the  sea, 
and  the  ferryl^at  Chicago,  crossing  from  Jer- 
sey City.  The  Chicago  was  clearly  and 
grossly  in  fault,  for  failing  to  see  the  Au- 
gusta until  the  latter  was  within  five  hun- 
dred feet  of  the  point  of  collision,  and  for 
then  attempting  to  c^oss  ahead  in  violation 
of  the  rules,  when  she  might  have  kept  out  of 
the  way  by  starboarding  and  reversing.  It 
was  held  that  under  the  settled  rule  that 
in  such  cases  contributory  fault  on  the  part 
of  the  privileged  vessel  must  be  clearly  shown, 
the  Augusta  could  not  be  held  in  fault  for 
goinff  at  a  speed  of  eight  miles  an  hour,  which 
she  kept  until  within  five  hundred  feet  of  the 
point  of  collision,  when  she  stopped  her  en- 
gines, it  being  her  duty,  as  the  privileged  ves- 
sel, to  maintain  her  speed;  nor  for  not  re- 
versing until  immediately  before  collision, 
which,  if  an  error,  was  one  in  extremis;  nor 
because  of  her  nearness  to  the  piers,  which 
did  not  prevent  the  Chicago  from  keeping  out 
of  the  way,  nor  in  any  way  contribute  to  the 
collision.  The  Chicago,  (C.  C  A.  1903)  126 
Fed.  712. 

Tuf  stopping  to  let  out  hawsers.  —  In  The 
Mary  E.  Morse,  (1908)   179  Fed.  945,  it  ap- 

Seared  that  a  tug  with  a  number  of  tows  on 
awsers,  the  total  length  of  the  tow  being 
over  2,000  feet,  which,  while  passing  down 
Hampton  Roads  in  the  daytime  and  while  an 
overtaking  schooner  was  approaching  the  rear 
barge  of  tlie  tow  on  an  oblique  course,  slowed 
down  to  half  her  speed  and  signaled  the  tows 
to  let  out  their  hawsers  to  double  their  for- 
mer length,  was  solely  in  fault  for  a  collision 
between  the  schooner  and  barge,  where  the 
schooner  was  carefully  and  properly  navir 
gated,  and  would  have  passed  under  the  stern 
of  the  barge  if  the  latter  had  maintained  l^r 
speed,  as  reauired  by  article  21. 

Failure  oi  burdened  vessel  to  answer  sig- 
nals.—  The  privileged  one  of  two  crossing 
steam  vessels  has  a  right  to  rely  on  the  per- 
formance by  the  other  of  her  duty  to  keep 
out  of  the  way  so  long  as  it  is  possible  for 
her  to  do  so,  and  such  privileged  vessel  is  not 
in  fault  for  a  collision  caused  by  a  failure  in 
such  duty,  merely  because  she  kept  her  course 
and  speed  notwithstanding  the  failure  of  the 
burdened  vessel  to  answer  her  signals.  The 
Devcaux  Powell,  (1908)  165  Fed.  634,  92 
C  C  A.  64,  reversing  (1903)  120  Fed.  522. 

Different  agreement  by  signal.  —  A  vessel 
which  assents  by  signal  that  another  shall 
cross  her  bows  cannot  urge  the  attempted 
manoeuvre  as  a  fault,  though  it  results  in  a 
collision.  The  Arthur  M.  Palmer,  (1902)  115 
Fed.  417. 


collision,   and   then  attempted   to  cross  the 
schooner's  bows  with  her  tow. 

For  other  cases  applying  this  rule  see  The 
Ocean,  (1902)  115  Fed.  229;  The  Straits  of 
Dover,  (1903)  120  Fed.  900,  58  C.  C.  A.  86; 
The  Rebecca,  (C.  C  A.  1903)  122  Fed.  619; 
The  Pocomoko,  (1906)  150  Fed.  193. 
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Vol.  li,  p.  180,  art.  23. 

Duty  imperatiye.  —  It  is  the  duty  of  the 
naviffator  of  a  steamer  approaching  a  sailing 
vessel  on  a  crossing  course,  under  articles 
20-23,  to  act  in  time  to  avoid  risk  of  colli- 
sion, and  he  has  no  right  to  keep  his  course 
and  speed  on  the  assumption,  or  in  the  ex- 
pectation, that  the  sailing  vessel  will  change 
her  tack;  and  the  presence  of  a  passing 
steamer,  instead  of  furnishing  an  excuse  for 

Vol.  II,  p.  180,  art.  24. 

Construction  of  rule.  —  This  rule  requires 
the  overtaking  vessel  in  a  stream  to  give  the 
one  ahead  such  wide  berth  as  to  avoid  any 
contingency  that  might  arise  from  the  effect 
or  condition  of  the  currents.  The  Ruth, 
(1910)   178  Fed.  749. 

Overtaking  vessel.  —  A  schooner,  which  ran 
into  the  hawser  of  a  tow  in  Chesapeake  bay 
at  night  and  cut  three  barges  adrift,  was 
held  under  the  evidence  an  overtaking  ves- 
sel, bound  to  keep  out  of  the  way  and  in 
fault,  and  liable  for  the  salvage  awards  and 
costs  paid  by  the  owners  of  the  barges  to  a 
rescuing  tug.  The  Charles  C.  Lister,  (C.  C. 
A.  1910)    182  Fed.  988. 

"Finally  past  and  dear."  —  Where  a 
schooner,  which  had  left  Norfolk  and  was 
beating  down  the  channel  '  against  a  head 
wind,  when  she  was  overtaken  and  passed  by 
a  tug  and  tows  which  left  Norfolk  later,  was 
on  the  starboard  tack,  moving  toward  Old 
Point  Comfort  and  away  from  the  tug  and 
tows,  the  latter  were  "  finally  past  and  clear," 
within  the  meaning  of  article  24;  and  when 
the  schooner  came  about  on  the  port  tack, 
heading  toward  the  tug  and  tows,  and  being 
more  than  two  points  abaft  their  beam,  an 
entirely  new  risk  of  collision  arose,  as  to 
which  she  was  the  overtaking  vessel,  and 
bound  under  such  rule  to  keep  out  of  the 
way,  while  the  tug  and  tows  were  required 
by  article  21  to  keep  their  course  and  speed. 
The  Mary  E.  Morde,  (1908)   179  Fed.  945. 

Danger  from  suction.  —  In  The  Lehigh, 
(1910)  180  Fed.  906,  it  appeared  that  as  the 
steamship  Denver  was  passing  through  the 
main  ship  channel  from  New  York  bay  to  the 
sea  at  a  speed  of  twelve  and  one-half  knots 
or  more  she  slowly  overtook  the  tug  Lehigh, 
which  was  on  an  almost  parallel  course  and 
150  feet  on  her  port  side.  The  tug  slowed 
down  intending  to  pass  to  the  westward  under 
the  stern  of  the  Denver,  when  she  took  a  sud- 
den sheer  to  starboard  and  struck  the  steam- 
ship about  forty  feet  from  the  stern.  The 
wheelsman  of  the  tug  testified  that  the  wheel 
was  not  ported.  It  was  held,  on  the  evidence, 
that  the  collision  was  caused  by  the  suction 
of  the  Denver,  and  that  she  was  in  fault  for 
not  appreciating  the  danger  and  taking  pre- 
cautions to  obviate  it  by  reducing  speed  or 
keeping  at  a  greater  distance;  and  that  the 
tug  was  also  in  fault  for  reducing  speed  which 
rendered  her  more  subject  to  the  force. 

While  passing  up  the  Delaware  river  in  the 
daytime,  the  steamship  Sif  overtook  and  at- 
tempted to  pass  the  steamship  Murcia  on  the 
latter's    port    side.      After    she    had    passed 


violating  the  rules,  renders  their  obearraiiee 
and  the  exercise  of  precautionary  care  all  the 
more  necessary.  Donald  f.  Guy,  (19<NS)  135 
Fed.  429. 

For  otJier  caaet  Appiying  tlik  rvltp  see  The 
Ocean,  (1902)  116  Fed.  229;  The  Straits  of 
Dover,  (1903)  120  Fed.  900,  58  C.  C.  A.  86; 
The  Pooomoke,  (1906)   160  Fed.  193. 


about  half  her  length,  the  Murcia  began  to 
swing  towards  her,  and,  although  the  engine 
was  stopped  and  then  reversed,  and  the  helm 
ported,  continued  to  swinff  until  with  a  sud- 
den plunge  her  bow  struck  the  Sif  about  one 
hundred  feet  forward  of  her  stem.  The 
course  of  the  Murcia  was  not  changed  until 
after  she  commenced  to  swing.  It  was  held 
that  she  was  not  in  fault,  and  that  the  fault 
was  solely  that  of  the  Sif  in  passing  so  close 
that  her  suction  caused  the  collision ;  the  evi- 
dence tending  to  show  that  when  the  vessels 
began  to  converge  the  distance  between  them 
was  not  more  than  one  hundred  feet.  The 
Sif,  (1910)   181  Fed.  412. 

Borden  of  proof.  —  The  burden  is  on  the 
overtaking  vessel  to  show  not  only  the  pru- 
dence of  her  own  conduct,  but  the  negligence 
of  the  other  vessel.  The  M.  E.  Luckenbach, 
(1908)  163  Fed.  766;  The  Sif,  (1910)  181 
Fed.  412, 

Change  of  course  by  overtaken  vessel  in 
violation  of  agreement.  —  In  The  Wyoming, 
(1906)  145  Fed.  736,  affirmed  (C.  C.  A.  1907) 
161  Fed.  1023,  it  appeared  that  a  collision 
occurred  in  the  East  river  between  a  ferry- 
boat which  was  proceeding  down  the  river  on 
her  trip  from  Brooklyn  to  her  slip  below  on 
the  Manhattan  side  and  an  overtaking  tug 
which  was  passing  down  the  river.  It  was 
agreed  by  signal  that  the  tug  should  pass 
to  the  right,  and  when  she  was  abreast  of 
the  ferryboat  one  of  the  vessels  sheered  and 
the  collision  occurred.  It  was  held  on  oon- 
fiicting  evidence  that  the  place  of  collision 
was  only  a  short  distance  above  the  ferry- 
boat's slip,  and  that  the  collision  occurred 
by  reason  of  her  changing  her  course  in  or- 
der to  make  her  slip  in  violation  of  the  pass^ 
ing  agreement. 

Fault  as  cause  of  collision.  —  A  collision 
between  two  steamers  passing  down  the  Wil- 
lamette river  from  Portland,  which  occurred 
when  the  overtaking  vessel  was  attempting 
to  pass  the  one  ahead,  was  held  to  have  been 
due  solely  to  the  fault  of  the  overtaking  ves- 
sel under  the  rules  which  required  her  to 
keep  out  of  the  way  of  the  other  and  placed 
on  her  the  burden  of  proof,  it  being  shown 
by  the  evidence  that,  although  there  was 
ample  room  to  pass,  she  crowded  against  the 
overtaken  vessel,  and  then  throwing  over  her 
wheel  turned  the  overtaken  vessel  completely 
around,  breaking  her  shaft  and  doing  her 
serious  injury.  The  Charles  R.  Spencer, 
(1910)  178  Fed.  862. 

Wilful  obstruction  of  following  vessel  — 
Where  the  forward  of  two  vessels  pursuing 
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the  some  course,  and  therefore  having  the 
right  of  way, 'is  wilfully  thrown  in  the  wav 
of  the  other,  she  cannot  recover  for  a  colli- 
sion ensuing,  although  the  rear  vessel  be  not 
without  fault.  Ga&er  t\  Pigott,  (G.  C.  A. 
1902)   116  Fed.  4^6. 

Duty  to  gire  waminf  signals.  —  It  is  the 
duty  of  an  overtaking  vessel  to  see  to  it  that 
she  does  not  come  so  near  the  overtaken  ves- 
sel as  to  cause  danger  of  collision;  and,  if 
she  does  come  within  the  line  of  danger,  it 
is  her  duty  to  warn  the  other  vessel  by  sig- 
nals, whether  she  intends  to  pass  or  not. 
Thus  in  The  Fleetwing,  (1902)  114  Fed. 
409,  it  was  held  that  a  steamship  which  over- 
took, ran  down,  and  sank  a  smsill  tug  in  the 
Schuylkill  river  in  the  daytime,  and  without 
giving  any  signal  of  her  approach,  was  in 
fault,  and  was  liable  for  the  damages,  in  the 
absence  of  evidence  clearly  showing  that  the 
collision  was  caused  by  some  fault  of  the  tug. 

Overtaken  vessel  going  astern.  —  A  steam 
vessel  coming  up  with  another  from  a  direc- 
tion more  than  two  points  abaft  her  beam 
does  not  cease  to  be  an  overtaking  vessel,  re- 
quired by  article  24  to  keep  out  of  the  way, 
because  of  the  fact  that  the  overtaken  vessel 
is  at  the  time  going  astern.  The  Sicilian 
Prince,  (1904)  128  Fed.  133. 

Overtaken  vessel  drifting  backward  in 
rapids.  — In  The  Ruth,  (1910)  178  Fed.  749, 
afflrmed  (C.  C.  A.  1911)  186  Fed.  87,  it  ap- 
peared that  the  steamer  Ruth  was  following 
the  steamer  Oregona  up  the  Willamette  river, 
and  was  close  behind  when  the  Oregona 
reached  the  Clackamas  Rapids.  The  latter 
was  unable  to  ascend  the  rapids  by  her  own 
power,  and,  after  going  as  near  the  head  as 
possible,  sent  men  ashore  to  make  fast  a 
steel  line  for  the  purpose  of  pulling  her  up 
the  remaining  distance  by  means  of  a  cap- 
stan. She  was  unable  to  hold  her  position 
and  began  to  drift  down  with  the  current, 
dragging  the  line,  which  libelant,  one  of  her 

Vol.  11,  p.  180,  art.  25. 

Rule  not  inflexible.  —  This  is  not  an  inflex- 
ible rule,  but  is  only  to  be  followed  "  when 
safe  and  practicable;  "  and,  where  it  is  mani- 
fest that  an  adherence  to ,  it  will  produce 
disaster,  it  is  not  only  the  right,  but  the  duty, 
of  the  navigator  to  disregard  it.  The  Three 
Brothers,  (1909)  170  Fed.  48,  96  C.  C.  A. 
322,  reversing  (1908)   162  Fed.  388. 

Exception  to  mle.  —  In  The  New  Hamp- 
shire, (C.  C.  A.  1905)  136  Fed.  769,  it  was 
held  that  a  tug  with  two  long  car  floats  in 
tow  alongside  was  not  in  fault  for  being  on 
the  east  side  of  the  channel  in  East  river  in 
passing  up  to  make  a  landing  on  the  Brook- 
lyn side,  where  such  position  was  necessary 
and  customary  to  enable  her  to  round  to  and 
land  safely  in  the  then  state  of  the  tide. 

Violation  of  mle  when  application  practi- 
cable.—  A  tug  with  a  tow  of  fifteen  boats, 
coming  down  the  Hudson  river,  was  held  in 
fault  for  a  collision  which  occurred  opposite 
Yonkers  and  near  the  docks  on  the  east  side 
of  the  river  in  the  evening  between  one  of 
her  tows  and  a  tug  passing  up,  for  being  on 
the  wrong  side  of  the  channel,  in  violation 


crew,  was  directed  to  pull  in  and  eoil  on  the 
deck.  As  soon  as  she  commenced  to  drift, 
she  gave  danger  signals  to  the  Ruth,  which 
had  entered  the  rapids,  pushed  against  the 
bank,  and  was  holding  herself  there  by  her 
wheel.  The  Ruth  paid  no  attention  to  the 
signals,  and  her  wheel  picked  up  the  line  as 
the  Oregona  drifted  by,  and  it  caught  libel- 
ant, severing  both  his  feet.  It  was  held  that 
the  Ruth  was  in  fault  and  liable  ^or  the  in- 
jury in  failing  as  an  overtaking  vessel  to 
drop  down  and  keep  out  of  the  way  when  sig- 
naled; there  being  evident  danger  of  some 
accident  if  she  did  not. 

Tug  overtaking  tow.  —  In  The  Captain 
Sam,  (1902)  115  Fed.  1000,  it  appeared  that 
the  tug  Captain  Sam,  on  a  clear  morning, 
took  a  large  and  heavily  laden  barge  from 
her  slip  in  Mobile,  and  started  up  the  river 
against  a  strong  wind  and  current.  At  the 
time  she  took  tiie  barge  out,  the  tug  Hero 
was  further  down  stream,  also  coming  up 
the  river.  Both  tugs  proceeded  up  stream, 
the  Hero  for  some  time  gaining,  until  she 
had  passed  the  barge,  when  she,  in  some  man- 
ner, was  struck  by  the  barge  and  injured. 
The  weight  of  evidence  showed  that  the  barge 
was  folk)wing  directly  in  the  course  of  her 
tug  on  a  line  which  had  been  run  out  to  a 
length  of  about  250  feet,  and  that,  after  pass- 
ing, the  Hero  went  on  a  course  diagonally 
crossing  that  of  the  tug  and  tow,  although 
there  was  plenty  of  room  in  the  channel  to 
keep  away.  The  Hero  had  no  lookout,  and 
did  not  see  the  barge  until  immediately  be- 
fore the  collision.  It  was  held  that  the  Cap- 
tain Sam  was  not  in  fault,  but  that  the  col- 
lision resulted  from  the  fault  of  the  Hero, 
whose  duty  it  was  to  see  and  watch  the  tug 
and  tow,  and  to  keep  out  of  their  way. 

Presumption  that  overtaking  vessel  in 
fault.  — The  Sicilian  Prince,  (1904)  128  Fed. 
133. 


of  article  25,  it  being  shown  by  her  own  evi- 
dence that  the  evening  was  only  slightly 
hazy,  which  made  it  safe  and  practicable  for 
her  to  keep  to  the  west  side  of  mid-channel, 
and  also  that  she  was  proceeding  on  a  course 
angling  across  the  river,  so  that  her  tow  oc- 
cupied a  considerable  part  of  the  channel  and 
unduly  interfered  with  navigation  of  ascend- 
ing vessels.  The  Benjamin  Franklin,  (C.  C. 
A.  1906)  145  Fed.  13,  affirmed  (1903)  127 
Fed.  457. 

Collision  due  to  other  vessel's  fault.  —  The 
fact  alone  that  one  of  two  vessels  at  the  time 
of  a  collision  was  on  the  wrong  side  of  a 
channel  in  violation  of  the  narrow  channel 
rule,  will  not  constitute  a  contributory  fault 
where  the  collision  occurred  in  the  daytime 
on  a  clear  day  through  the  direct  fault  in 
navigation  of  the  other  vessel  with  nothing 
to  obstruct  her  actions.  The  La  Bretagne, 
(1910)  179  Fed.  286,  102  C.  C.  A.  651,  re- 
tferaing   (1906)   148  Fed.  477. 

Effect  of  custom.  —  The  violation  of  this 
rule  cannot  be  justified  upon  the  ground  that 
it  is  customary  for  vessels  to  violate  them 


905 


T«L  II«  p.  110,  urt.  S». 


COLLISIONS. 


Tol.  II,  p.  110.  tfi.  86. 


iuid«r  Mrtain  tidal  Madititit.  Tke  Tlww- 
fer  No.  10,  (1»04)  187  Fed.  M6. 

Effect  of  state  statute.  —  The  state  stat- 
ute requiring  vessels  navigating  the  East 
river  to  keep  near  the  middle  of  the  river  is 
not  changed  or  superseded  by  this  rule.  The 
Hartford,  (1903)  125  Fed.  560;  The  Spartan 
Prince,  (1903)   126  Fed.  885. 

Negligent  navigation  by  fog.  —  A  tug  en- 
tering a  harbor  in  the  evening,  with  four 
barges  in  tow,  took  the  left-hand  side  of  the 
channel,  and  when  opposite  a  pier  detached 
the  first  barge,  and  allowed  it  to  proceed  by 
its  momentum  toward  the  shore,  across  the 
course  of  an  outgoing  steamer,  with  which  it 
came  into  collision.  The  tug  gave  no  signal 
prior  to  casting  off  the  barge,  but  at  about 
that  time  crossed  the  signal  of  one  whistle 
from  the  approaching  steamer.  It  was  held 
that  in  attempting  such  manoeuvre  without  a 
dear  understanding  with  other  vessels  she 
was  negligent  and  in  fault  for  the  collision. 
The  Alabama,  (C.  C.  A.  1903)  126  Fed.  332, 
modifjfing   (1902)   114  Fed.  214. 

Tug  with  tow  navigating  channeL  —  While 
a  tug  with  a  tow  has  the  right  of  way  over  an 
unencumbered  vessel,  it  has  no  right  unduly 
or  unnecessarily  to  obstruct  the  pathway 
of  other  vessels,  and  in  navigating  a  channel 
known  to  be  constantly  used  by  other  vessels 
it  is  its  duty  to  take  all  proper  and  reason- 
able measures  to  have  its  tow  under  control, 
and  to  lessen  the  daqger  of  eollinons.  The 
Jamestown,   (1902)    114  Fed.  693. 

The  Hudson  river,  in  the  vicinity  of  Yon- 
kers,  where  it  has  a  single  deep  and  straight 
channel  for  a  number  of  miles,  is  a  "narrow 
channel"  within  the  meaning  of  article  25. 
The  Benjamin  Franklin,  (C.  G.  A.  1906)  145 
Fed.  13,  affirming  (1903)    127  Fed.  457. 

North  river  —  above   Twenty-third  street. 

—  "  Narrow  channels,"  within  the  meaning  of 
article  25  of  the  inland  navigation  rules,  are 
bodies  of  water  navigated  up  and  down  in 
opposite  directiqns,  and  do  not  include  har- 
bor waters,  with  piers  on  each  side,  where  the 
necessities  of  commerce  require  navigation  in 
every  conceivable  direction.  Tested  by  such 
rule,  the  Hudson  river  above  Twenty-third 
street,  New  York,  and  within  the  city  limits, 
is  not  a  narrow  channel.  The  No.  4,  ( C.  C.  A. 
1908)   161  Fed.  847. 

North  river  —  below  Twenty-third  street. 

—  So  much  of  the  North  river  as  extends 
from  Twenty-third  street.  New  York,  to  the 
upper  bay,  along  the  shores  of  which  on  both 
sides  there  is  a  continuous  succession  of 
wharves  and  piers,  and  which  is  one  of  the 
most  crowded  parts  of  the  port  of  New  York, 
cannot  be  considered  a  narrow  channel, 
within  the  meaning  of  article  25.  The  Is- 
lander, (1907)  152  Fed.  385,  81  C.  C.  A.  511. 
See  also  The  Scandanavia,  (1907)  158  Fed. 
96,  85  C.  C.  A.  564. 

Harlem  river.  —  The  narrow  channel  rule 
is  generally  applicable  to  the  Harlem  river; 
but  when  there  is  an  ebb  tide  setting  strongly 
against  the  Bronx  shore  at  the  bend  below 
Kingsbridge,  which  makes  it  dangerous  for 
a  hawser  tow  going  up  to  pass  the  bridge  on 
that  side,  it  is  justifiable  for  such  a  tow,  as 
is  customary,  to  keep  to  the  left-hand  side  of 


the  river.  Kar  is  a  tug  required  to  amploy 
a  helper,  or  divide  her  tow  in  order  to  avoid 
doing  so,  which  would  obstruct  and  delay 
navigation  and  increase  the  danger  of  acci- 
dents. The  Three  Brothers,  (1909)  170  Fed. 
48,  95  C.  C.  A.  322,  reverting  (1908)  162  Fed. 
388. 

East  river.  —  The  narrow  channel  rule  of 
article  25  does  not  apply  to  that  part  of  East 
river  between  the  Battery  and  BlaekweU's 
island,  which  is  governed  by  the  local  rule 
requiring  vessels  to  keep  in  the  centre  of  tiie. 
channel.  The  Bay  State,  (1907)  153  F^ 
973. 

Around  the  Battery.  —  The  narrow  channel 
hile  is  not  strictly  applicable  to  the  passage 
around  the  Battery  from  the  East  to  the 
North  river,  but  still  should  be  respected  by 
boats  passing  around  the  Battery,  especially 
from  the  North  river,  when  they  would  other- 
wise interfere  with  vessels  coming  down  the 
East  river  rightfully  on  the  west  aide  of  the 
channel.  Pennsylvania  R.  Co.  v.  Magee, 
(1910)   180  Fed.  277. 

Upper  New  York  bay.  —  While  the  narrow 
channel  rule  does  not  apply  to  upper  New 
York  bay,  considered  as  a  single  body  of 
water,  it  does  apply  to  each  of  the  well-reeog^ 
nized  deep  water  channels  which  run  in  a 
^nera%  parallel  direction  through  th«  bay, 
including  the  main  ship  channel.  The  La 
Bretagne,  (1910)  179  Fed.  286,  102  C.  C.  A- 
651,  reversing  (1906)  148  Fed.  477,  wherein 
the  court,  after  citing  other  cases  dealing 
with  the  waters  of  other  parts  of  New  York 
harbor,  said:  "Examination  of  these  opin- 
ions will  show  that  while  holding  that  the 
rule  does  not  apply  to  the  waters  of  tiie 
upper  bay  or  of  the  lower,  considered  each  as 
a  single  body  of  water,  it  does  apply  to 
the  well-recognized  channels  which  are  fa- 
miliar to  navigators  in  those  bays.  To  the 
Swash,  the  Main  Ship,  the  East,  the  Bay 
Ridge,  and  the  Red  Hook  Channels  we  hai^ 
already  indicated  that  the  rule  applies.  We 
see  no  reason  for  differentiating  the  main 
ship  channel  which  runs  from  the  mouths 
of  the  two  rivers,  betweeh  Governor's  island 
on  the  east  and  Ellis  and  Liberty  islands  on 
the  west,  across  the  upper  bay  to  the  Nar- 
rows. It  is  a  well-known  channel,  charted 
and  buoyed,  and  a  steam  vessel  navigating 
.U  should  follow  the  rule  which  requires  her 
'when  it  is  safe  and  practicable'  to  keep  to 
that  side  of  the  fairway  or  mid-diannel  which 
lies  on  her  starboard  side.  The  circumstance 
that  there  is  a  great  deal  of  cross  travel  in 
the  upper  bay  it^lf  does  not  seem  a  sufficient 
reason  for  abrogating  the  wholesome  rule 
that  vessels  moving  up  or  down  some  desig- 
nated channel  therein  shall  keep  to  the  star- 
board side  of  it.  Rule  25  is  not  to  be  con- 
strued as  prohibiting  vessels  from  crossing 
such  channel  at  any  convenient  angle  when- 
ever the  exigencies  of  their  own  navigaUon 
make  it  necessary  or  desirable  for  them  to 
proceed  from  one  to  the  other  side  of  such 
channel;  but  when  no  such  exigency  exists 
they  should  keep  to  the  proper  side  of  the 
channel."     To  the  same  effect  see  The  Bee. 

(C.    C.    A.    1905)     138    Fed.    303,   affirming 

(1903)   127  Fed.  453. 
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In  The  Alfred  W.  Booth,  (1903)  127  Fed. 
453,  atftrmed  (G.  C.  A.  1905)  138  Fed.  303, 
it  was  held  that  article  25  applied  to  naviga- 
tion in  the  upper  bay  of  New  York,  between 
Bay  Ridge  and  Tompkinsville,  where,  owing 
to  the  anchorage  grounds  on  either  side,  the 
fairway  or  channel  between,  safely  navigable 
for  tugs  with  tows,  is  only  about  half  a  mile 
wide ;  and  that  a  tuff  with  tows  passing  down 
on  the  left-hand  8i<M,  when  it  was  safe  and 
practicable  to  keep  to  the  other  side,  was  in 
fault  for  a  collision  between  one  of  her  tows 
and  that  of  an  incoming  tug,  klthough  her 
navigation  was  in  other  respects  without 
fault. 

Lower  New  York  bay.  —  In  The  Sea  King, 
(1902)  114  Fed.  535,  52  C.  C.  A.  349,  it  ap- 
peared that  the  tug  Sea  King  was  coming  up 
the  lower  New  York  bay,  having  two  barges 
in  tow  tandem,  in  all  about  twelve  hundred 
feet  long,  when  the  second  barge  came  in  col- 
lision with  the  steamship  Bi^alo,  outward 
bound,  and  was  sunk.  The  collision  occurred 
from  250  to  300  feet  to  the  westward  of  the 
centre  of  the  channel.  After  signals  for  pass- 
ing port  and  port  were  exchanged  between  the 
BuflTalo  and  the  Sea  King,  the  latter  ported 
her  helm  two  points,  and  continued  on  such 
course  until  she  had  passed,  and  then  at  once 
resumed  her  former  course.  It  was  held  that 
the  Sea  King  was  in  fault  for  failing  to  take 
proper  measures  to  counteract  the  effect  of 
the  flood  tide,  which  drifted  her' and  her  tow 
into  the  westward  side  of  the  channel,  con- 
trary to  rule  25,  and  also  in  resuming  her 
course  before  her  tow  had  passed  the  Buffalo. 

The  Columbia  river,  in  the  vicinity  of 
Westport  light,  is  a  narrow  channel  within 
this  rule.  U.  S.  v,  Portland,  (1908)  161  Fed. 
^  103.  Likewise  that  part  of  it  near  Rainier, 
Ore.,  is  within  the  rule.  The  Cascades, 
(1910)    178  Fed.  726. 

Applicable  to  channel  6oo  feet  wide. —  The 
Acilia,  (1903)  120  Fed.  455,  56  C.  C.  A.  605, 
affirming  (1901)  108  Fed.  975,  cited  in  the 
original  note. 

Rule  applied.  — In  The  Dauntless,  (1903) 
121  Fed.  420,  modified  on  other  grounds  in 
(C.  C.  A.  1904)  129  Fed.  716,  it  appeared 
that  a  steamer  passing  down  a  river  met  two 
ateam  launches  made  fast  together.  The 
steamer  gave  a  signal  of  two  whistles,  and, 
receiving  no  answer,  starboarded  her  helm, 
and  turned  toward  the  left-hand  side  of  the 
channel,  a  collision  occurring  shortly  after- 
ward, in  which  both  launches  were  sunk  and 
the  persons  on  board  drowned.  It  was  held 
that  the  steamer  was  in  fault  for  failing  to 
have  a  lookout,  and  for  violation  of  article 
25  of  the  inland  navigation  rules. 

In  The  Transfer  No.  14,  (C.  C.  A.  1903) 
127  Fed.  305,  reversing  (1902)  118  Fed.  81, 
a  tug,  with  a  car  float  on  each  side,  passing 
tip  East  river  in  the  channel  between  New 
l^rk  and  Blackwell's  island,  in  the  early 
morning,  was  held  to  have  been  in  fault  for 
a  collision  with  a  barge  coming  down  in  tow 
on  a  hawser,  which  occurred  on  the  New  York 
side  of  the  channel,  on  the  ground  that  she 
was  on  the  wrong  side  of  the  channel,  and 
was  negligent  in  failing  to  give  proper  at- 
tention to  the  lights  and  signals  of  the  ap- 


proaching vessels,  or  promptly  and  deci- 
sively to  change  her  course  to  starboard  as 
soon  as  they  were  seen  coming  nearly  head 
on. 

In  The  Mahanoy,  (1903)  126  Fed.  587,  it 
appeared  that  a  collision  occurred  in  New 
York  bay  in  the  evening  between  the  tug 
Lewis  Pulver,  which  was  going  up  the  chan- 
nel at  a  speed  of  ten  miles,  and  the  Mahanoy, 
which  was  going  down,  on  the  westerly  side 
of  the  channel,  at  a  speed  of  twelve  miles. 
The  Pulver  was  going  up  the  easterly  side, 
but  in  passing  another  vessel  got  a  heading 
to  the  westward,  and  at  the  time  of  collision 
was  near  the  east  side  of  the  anchorage 
grounds.  She  gave  a  signal  of  two  whistles, 
and  continued  her  course  and  speed.  The  sig- 
nal was  not  heard  by  the  Mahanoy,  which  hiul 
no  lookout,  and  which  save  a  signal  of  one 
whistle  and  ported.  This  signal  was  crossed 
by  the  Pulver,  and  both  vessels  continued 
their  courses  and  speed  until  immediately  be- 
fore collision,  when  the  Mahanoy  reversed. 
It  was  held  that  both  tugs  were  in  fault;  the 
Pulver  primarily  for  being  on  the  wrong  side 
of  the  channel,  and  the  Mahanoy  for  not  hav- 
ing a  lookout  and  not  hearing  the  first  sig- 
nal, and  both  for  proceeding  at  full  speed 
after  the  cross-signals. 

In  The  Transfer  No.  10,  (1905)  138  Fed. 
221,  a  transfer  tug  with  two  car  floats  in 
tow  alongside  was  held  to  have  been  solely  in 
fault  for  a  collision  between  one  of  such 
floats  and  a  meeting  schooner  in  tow  on  a 
hawser,  which  took  place  in  East  river  be- 
tween the  Bronx  shore  and  North  Brother 
Island,  on  the  ground  that  the  tug  was  un- 
necessarily on  the  wrong  side  of  the  channel, 
and,  although  agreeing  by  signal  to  pass  port 
to  port,  did  not  give  the  other  tug  and  her 
tow  sufficient  room. 

In  The  Jamestown,  (1902)  114  Fed.  593,  it 
appeared  that  a  large  steel  barge,  laden  with 
freight  cars,  while  passing  up  the  Elizabeth 
river  to  Norfolk  at  about  five  o'clock  in  the 
evening  in  tow  of  an  ocean  tug,  came  into 
collision  with  the  steamship  Jamestown, 
which  was  passing  down.  The  barge  was  on 
a  hawser  of  70  to  100  fathoms,  the  tide  was 
flood,  and  a  gale  from  the  northwest  made  it 
difficult  to  control  the  tow,  so  that  the  two 
vessels  occupied  the  greater  part  of  the  chan- 
nel. This  fact  was  known,  or  should  have 
been,  to  the  Jamestown,  which  saw  the  tug 
and  tow  when  two  and  one-half  miles  away, 
but  kept  its  speed  of  fourteen  or  fifteen  miles 
an  hour  until  opposite  the  tug,  when  it« 
effort  to  avoid  a  collision  by  stopping  and 
reversing  came  too  late.  It  was  held  that 
both  the  steamship  and  the  tug  and  tow  were 
in  fault,  the  former  for  approaching  at  too 
high  a  speed  and  failing  to  stop  before  there 
was  danger  of  collision,  and  the  latter  because 
it  was  negligence,  under  the  circumstances, 
to  enter  the  channel,  at  a  time  of  day  when 
outgoing  steamers  were  known  to  be  coming 
down,  without  shortening  the  hawser,  or  tak- 
ing other  measures  to  bring  the  barge  under 
closer  control,  she  having  been  to  the  east 
of  the  centre  of  the  channel  at  the  time  of 
collision. 

In  The  H.  A.  Baxter,  (1909)  182  Fed.  930, 
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A  collision  at  night  in  Providenee  river, 
Rhode  Island,  between  a  barge  in  tow  of  the 
tug  Baxter  passing  up  the  river,  and  the 
meeting  steamship  Powhatan,  was  held  to 
have  been  due  primarily  to  the  fault  of  the 
Baxter  in  keeping  to  the  westward  or  port 
side  of  the  channel  in  violation  of  article  25 
of  the  inland  rules,  even  after  the  agreement 
between  the  vessels  to  pass  port  and  port. 
In  Rich  V.  Hamburg-American  Packet  Co., 

(1902)  117  Fed.  751,  it  appeared  that  a 
steamship  passing  down  the  Delaware  river 
after  daylight  in  the  morning  struck  and 
sunk  an  anchored  barge,  laden  with  coal. 
The  defenses  that  the  barge  was  anchored  in 
the  channel  and  that  there  was  a  fog  were 
not  sustained  by  the  proof;  it  being  shown 
that  the  barge  was  within  the  regular  an- 
chorage grounds,  and  well  outside  the  chan- 
nel, and  that  it  was  sufficiently  clear  to  per- 
mit objects  to  be  seen  at  a  distance  of  a  mile. 
It  was  held  that  the  steamship  was  in  fault, 
both  for  being  outside  the  channel,  and  for 
failing  to  maintain  an  efficient  lookout. 

For  other  cases  applying  this  rule,  see  The 
Emperor,  ( 1902)  M 16  Fed.  447;  The  OtUwa, 

(1903)  124   Fed.  742;   The  Sicilian  Prince, 


(1904)  128  Fed.  133;  New  Tork  r.  New  York, 
etc..  Ferry  Co.,  (1904)  130  Fed.  397;  The 
S.  S.  Wvckoff,  (1905)  138  Fed.  418;  The 
City  of  Birmingham,  (C.  C.  A.  1905)  138 
Fed.  555,  reversing  (1903)  125  Fed.  506; 
The  Mattie,  (1905)  141  Fed.  701;  The  Mar- 
garet, (1906)  146  Fed.  1021;  The  Tauroa, 
(1907)  156  Fed.  838;  Thames  Towboat  Co. 
r.  Pennsylvania  R.  Co.,  (1907)  157  Fed.  305, 
affirmed  (C.  C.  ^.  1908)  165  Fed.  617;  The 
Abram  F.  Skidmore,  (1908)  160  Fed.  265, 
affirmed  (C.  C.  A.  1909)  168  Fed.  1020;  The 
Winnie,  (C.  C.  A.  1908)  161  Fed.  101;  The 
Gerry,  (1908)  161  Fed.  413;  The  Frank  K. 
Esherick,  (1908)  163  Fed.  224,  89  C.  C.  A. 
654;  The  Little,  (1908)  168  Fed.  393;  The 
New  Orleans,  (1909)  171  Fed.  764;  The 
Domingo  De  Larrinaga,  (1909)  172  Fed.  264; 
The  P.  J.  T.  Co.  No.  7,  (1909)  173  Fed.  1016; 
The  Hortensius,  (1909)  174  Fed.  272;  Port- 
land r.  U.  S.,  (1910)  176  Fed.  866,  100  C. 
C.  A.  336;  The  Oeorgic,  (1910)  180  Fed.  863; 
The  Tennessee,  (1910)  181  Fed.  287;  The 
Volund,  (C.  C.  A.  1910)  181  Fed.  643;  The 
Florence,  (C.  C.  A.  1911)  186  Fed.  57,  r»- 
versing  (1909)  171  Fed.  199. 


Vol.  II,  p.  181,  art.  26. 

Rule  applicable  to  fishing  boats  with  motor 
power.  —  Article  26  of  the  inland  navigation 
rules  applies  to  a  fishing  boat  having  motor 
power,  and  a  schooner  is  liable  for  the  death 
of  a  person  caused  by  her  negligently  run- 
ning down  a  motor  boat  while  at  anchor  and 
fishing  in  a  place  which  left  ample  fairway. 
The  Marshall  O.  Wells,  (C.  C.  A.  1910)  178 
Fed.  918,  affirming  (1909)   172  Fed.  984. 

Vol.  II,  p.  181,  art.  27. 

Holding  courae  when  danger  imminent. — 
The  tug  Senff,  with  a  car  float  in  tow  on 
her  side,  was  passing  down  about  the  middle 
of  the  East  river  with  an  ebb  tide  at  a  speed 
of  about  nine  miles  an  hour,  when  the  Gladi- 
ator, also  with  a  float,  came  out  from  her 
slip  on  the  Manhattan  side  intending  to  go 
up  the  river.  Passing  signals  of  two  whistles 
were  exchanged,  but  the  Gladiator  failed  to 
swing  to  port  and  continued  across  the  river, 
until  a  collision  occurred  between  her  tow 
and  the  Senff.  The  Senff  changed  her  course 
toward  the  Brooklyn  shore,  but  kept  her 
speed.  It  was  held  that  she  was  chargeable 
with  contributory  fault  in  not  stopping  and 
backing:  it  having  been  evident  for  some 
time  before  the  collision  that  for  some  reason 
the  Gladiator  was  not  conforming  to  her 
agreement.  The  Gladiator,  (C.  C.  A.  1906) 
144  Fed.  681. 

In  The  Gladys,  (C.  C.  A.  1906)  144  Fed. 
663,  reversing  (1906)  135  Fed.  601,  it  ap- 
peared that  a  tug  with  three  barges  in  tow, 
the  whole  extending  to  4,000  feet  in  length, 
and  a  schooner  approached  each  other  at  night 
on  converging  courses,  and  a  collision  oc- 
curred between  the  schooner  and  the  second 
barge.  The  night  was  clear  and  calm,  with 
the  moon  shining  brightly,  and  the  schooner, 


Bnrden  of  proof.  — Under  this  rule  it  was 
held  that  a  schooner  which  ran  down  a  fish- 
ing boat,  either  anchored  or  fishing  with 
trawls,  in  order  to  avoid  the  liability,  bad 
the  burden  of  showing  that  she  was  without 
fault.  The  Marshall  O.  Wells,  (1909)  172 
Fed.  984,  affirmed  (1910)  178  Fed.  918,  102 
\j»  C/.  A.  296. 


which  was  making  about  five  miles  an  hoqxr, 
saw  the  tow  for  an  hour  and  a  half  before 
the  collision,  and  the  tug  crossed  her  ooorse 
ahead  at  a  distance  of  at  least  8(X)  feet,  but 
she  held  her  course  until  the  first  tow  had 
passed  her  500  feet  before  making  any  change. 
It  was  held  that  while  she  was  the  privileged 
vessel,  and  the  initial  fault  was  that  of  the 
tug,  it  became  evident,  at  least  when  the  tug 
crossed  her  course,  that  a  collision  was  in- 
evitable unless  she  took  action  to  prevent  it. 
and  that  she  was  chargeable  with  contrib- 
utory fault  for  not  taking  such  action 
promnlji 

A  saiiSsvessel  was  held  in  fault  because 
the  master^!li^|OUgh  warned  by  his  lookout 
that  a  stearaer^vs  coming  directly  toward 
him,  gave  her  noT!^ntion  although  he  might 
readily  have  avoidXthe  collision  by  chang- 
ing his  course  afteSb^^  ^*^  *^®  u^gligwi* 
navigation  of  the  otheT^ess^^-  Th«  Massas- 
sagua,  (1903)   124  Fed. 

In  Chad  wick  r.  Wiley  .(1904)  131  Fed. 
1003.  a  schooner  was  he'ltjlipt  *»  he  charge- 
able with  contributory  fainj®^  »  collisioa 
with  a  steamer,  brought  aba  ^^  *^^  K''*** 
fault  of  the  latter  in  chan^ti^^'"  «>«»"^  * 
as  to  cross  the  schooner's^  be?  ^^^^  ^'^ 
were    approaching    nearly    heaJP*'    ^^   ^^ 
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ground  that  she  should  have  luffed,  where 
there  was  very  little  time  for  such  manceuvre 
after  the  steamer  was  seen  to  change  her 
course,  and  no  certainty  that  it  would  then 
have  avoided  the  collision. 

Insistence  on  right  of  way.  —  It  is  not  con- 
sidered to  be  the  law  that  vessels  can  persist 
in  insisting  upon  their  own  right  of  way 
until  a  collision  happens,  when  the  circum- 
stances and  situation  show  plainly  that  the 
resulting  positions  of  the  vessels  will  make 
the  actual  rule  to  be  applied  a  matter  of 
doubt.  Where,  under  these  conditions,  ves- 
sels have  entire  freedom  of  motion,  and  an 
accident  results,  which  without  any  danger 
or  inconvenience  could  have  been  avoided, 
each  vessel  failing  to  take  precautions  should 
be  held  to  its  share  of  responsibility  in  the 
matter.  Steamtug  No.  15,  (1907)  157  Fed. 
142.  See  also  The  Sinaloa,  (1009)  173  Fed. 
687. 

A  perverse  adherence  to  the  navigation 
rules  is  not  justifiable,  where  it  is  manifest 
that  such  course  is  certain  to  result  in  danger 
of  collision.  The  Mauch  Chunk,  (1907)  154 
Fed.  182,  83  C.  C.  A.  276,  affirmed  (1905)  139 
Fed.  747,  See  also  The  John  H.  Starin, 
(1906)  145  Fed.  723,  affirmed  (C.  C.  A.  1908) 
162  Fed.  146;  The  Taurus,  (1907)  166  Fed. 
838. 

Necessity  for  violation  of  rules  must  be 
great.  —  Obedience  to  the  rules  of  navigation 
is  not  a  fault,  even  if  a  different  course  would 
have  prevented  a  collision,  and  the  necessity 
must  be  clear  and  the  emergency  sudden  and 
alarming  before  an  act  of  disobedience  can 
be  excused.  The  Lauretta  Speddin,  (C.  C.  A. 
1910)   184  Fed.  283. 

Special  circumstances.  —  In  the  C.  R.  Hoy t, 
(1906)  1^6  Fed.  671,  it  appeared  that  the  tug 
Hoyt,  passing  up  East  river  on  the  Brooklyn 
Bide  in  the  daytime,  exchanged  croRsing  sig- 
nals with  the  ferryboat  Fulton,  crossing  from 
New  York;  the  Hoyt,  as  the  privileged  vessel, 
being  required  to  keep  her  course  and  speed, 
and  the  Fulton  to  cross  under  her  stern.  The 
Fulton,  however,  held  her  course,  and  came 
so  close  to  the  Hoyt  that  the  latter,  to  avoid 
collision,  when  under  the  Fulton's  bows  star- 
boarded her  helm,  throwing  her  head  nearly 
across  the  river.  During  such  time  the  tug 
No.  9  was  coming  down  the  river,  and  had 
given  three  signals  to  the  Hoyt  for  passing 
port  and  port,  none  of  which  were  answered. 
After  the  Hoyt  had  passed  the  Fulton,  both 
she  and  the  No.  9  gave  alarm  signals, 
ported,  and  reversed,  but  were  then  so  near 
tosether  that  a  collision  occurred.  It  was 
held  that  the  danger  of  the  Hoyt  from  the 
Fulton,  which  was  within  full  view  of  the 
pilot  of  the  No.  9,  was  a  "  special  circum- 
stance "  within  the  meaning  of  the  rules. 

In  The  Horatio  Hall,  (1904)  127  Fed.  620, 
it  appeared  that  a  steamer  passing  down  East 
river  overtook  and  passed  another  steamer  in 
tow,  and  while  manoeuvring  to  effect  a  land- 
ing at  a  pier  swung  around  and  came  into 
collision  with  ome  of  the  towing  tugs.  It  was 
held  that  the  rule  requiring  a  vessel  having 
another  on  her  starboard  hand  to  keep  out  of 
the  way  did  not  apply  to  the  tow,  but  that 
the  case  was  one  of  special  circumstances. 


falling  within  article  27  of  the  rules  for  har- 
bors and  inland  waters. 

In  Pennsylvania  R.  Co.  v,  Magee,  (1910) 
180  Fed.  277,  it  appeared  that  the  ferryboat 
Long  Branch  was  passing  around  the  Bat- 
tery from  the  North  river  and  stopped  to 
permit  a  lighter  to  pass  on  her  starboard  side. 
At  the  time  the  tug  Powhatan,  with  a  tow  on 
her  side,  was  coming  down  East  river  to  pass 
around  the  Battery,  being  outside  of  three 
other  tugs  with  tows  which  were  as  close  to 
the  New  York  piers  as  they  could  safely  go. 
'While  so  stopped,  the  ferryboat  gave  the  Pow- 
hatan a  signal  of  one  whistle,  which  was  an- 
swered, and  she  then  started  ahead;  but,  in- 
stead of  keeping  across  toward  the  Brooklyn 
side  so  as  to  pass  under  the  bows  of  all  the 
tugs,  she  attempted  to  go  to  port  to  pass  be- 
tween the  Powhatan  and  a  tow  which  was  in 
mid-river  and  came  into  collision  with  the 
Powhatan,  which  had  stopped  when  the  dan- 
ger became  apparent.  It  was  held  that 
neither  the  narrow  channel  rule  nor  the  star- 
board hand  rule  for  crossing  vessels  fully 
governed  the  situation,  but  that  the  ferryboat 
was  solely  in  fault  for  not  keeping  to  star- 
board, which  it  appeared  she  could  have  done, 
whil^  the  tug  did  not  have  room  to  go 
further  to  starboard. 

In  The  Ocean,  (1902)  115  Fed.  229,  it  ap- 
peared that  a  tug,  with  two  scows  in  tow, 
was  passing  down  East  river  on  a  course 
somewhat  toward  the  Brooklyn  shore,  when 
she  met  the  steamship  Ocean  coming  up  on  a 
crossing  course,  so  that  the  crossing  involved 
danger  of  collision.  The  tug  having  the  Ocean 
on  her  starboard  side,  it  oecame  her  duty, 
under  articles  19,  22,  and  23  of  the  naviga- 
tion rules,  to  keep  out  of  the  way,  to  avoid 
crossing  ahead,  and  to  slacken  her  speed  or 
stop  and  reverse.  The  Ocean  gave  a  signal 
of  one  whistle,  which  the  tug  answered  by  a 
cross  signal,  and  starboarded  in  an  attempt 
to  cross  ahead.  At  a  second  cross  signal  the 
Ocean  stopped  and  reversed,  but  too  late  to 
avoid  collision  with  one  of  the  scows.  It  was 
held  that  the  tug  was  primarily  in  fault  for 
violation  of  the  rules,  but  that  the  Ocean  was 
also  in  fault  because,  under  the  special  cir- 
cumstances of  the  case,  it  was  made  her  duty, 
by  articles  27  and  29,  to  stop  and  reverse  at 
once,  on  receiving  the  first  cross  signal. 

Errors  in  extremis.  —  A  vessel  cannot  be 
held  for  errors  of  judgment  of  her  navigating 
officers  while  acting  in  eiciremis.  The  Poco- 
moke,  (1906)  150  Fed.  193;  The  Pacific,  (C. 
C.  A.  1907)  154  Fed.  943;  The  Luzerne,  (C. 
C.   A.    1907)    157   Fed.   391;    The   Monterey, 

(1909)  171    Fed.   442;   The   Commonwealth, 

(1910)  174  Fed.  694;  The  Oregon,  (1910) 
180  Fed.  299;  The  Montauk,  (1910)  180  Fed. 
697,  103  C.  C.  A.  663;  The  Fred  Richards, 
(C.  C.  A.  1910)   180  Fed.  707. 

In  The  Everett,  (1910)  182  Fed.  702,  a 
schooner  was  held  not  in  fault  because  the 
master,  when  the  steamer  was  in  full  view 
bearing  down  on  him,  gave  several  blasts  on 
a  horn  to  attract  her  attention,  instead  of  a 
single  blast  to  indicate  that  he  was  on  the 
starboard  tack. 

An  error  in  extremis  cannot  be  urged  in 
exculpation  of  a  vessel  whose  prior  negligence 
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has  brought  about  the  situation  in  which  a 
mistake  of  judgment  is  excusable.  The  Pro- 
tector, (C.  C.  A.  1902)   113  Fed.  868. 

The  excuse  that  mistakes  were  made  while 
acting  in  emtremia  will  not  be  accepted  where 
it  is  shown  that  the  vessel  was  without  a 


lookout  and  was  not  shown  that  she  would 
have  found  herself  in  extremis  if  she  had 
maintained  a  proper  lookout.  The  James  A. 
Lawrence,  (1902)  117  Fed.  228,  54  C,  C.  A. 
260,  alprming  (1899)  97  Fed.  351. 


Vol.  II,  p.  181,  art.  28. 

Effect  of  pilot  mleo.  — The  provision  of 
this  rule  that  "when  vessels  are  in  sight  of 
one  another  a  steam  vessel  under  way  whose 
engines  are  going  at  full  speed  astern  shall 
indicate  that  fact  by  three  short  blasts  on  the 
whistle/'  i9  to  be  construed  as  it  reads,  as 
applying  in  all  cases  when  vessels  are  in  sight 
of  one  another,  and  is  not  limited  by  rule  6 
of  the  pilot  rules,  adopted  by  the  supervising 
inspectors,  that  whistle  signals  shall  be  given 
and  answered  by  vessels  "  passing  or  meeting 
at  a  distance  within  half  a  mile  of  each 
other.''    The  Aurelia,  (1910)  183  Fed.  341. 

When  meeting  sailing  yeMoL  —  This  rule  is 
appjicable  although  the  other  vessel  is  a 
sailing  vessel.  The  Triton,  (1902)  118  Fed. 
329,  55  C.  G.  A.  345. 

Rule  applied,  —  A  steamship  which,  having 
met  and  passed  a  tug  with  a  barge  in  tow,  in 
the  Elizabeth  river,  at  a  distance  of  300  feet, 
immediately  stopped  and  reversed,  throwing 
her  stem  around  across  the  course  of  the 
barse,  resulting  in  a  collision,  was  held  solely 
in  fault  therefor,  not  only  because  the  evi- 
dence failed  to  sustain  her  contention  that  the 
movement  was  justified  by  a  sheering  of  the 
barge  toward  her,  rendering  it  necessary,  but 
also  because  she  failed  to  give  notice  by  sig- 
nal, as  required  by  article  18,  rule  3  (2  Fed. 
Stat.  Annot.  179),  and  this  section,  of  the  in- 


land   navigation    rulea.      The    Georgetown, 
(1905)   135  Fed.  854. 

In  The  Aurelia,  (1910)  183  Fed.  341.  it 
appeared  that  a  collision  occurred  in  San 
Francisco  bay  about  2,000  feet  off  the  San 
Francisco  piers,  in  the  daytime,  between  the 
steamships  Aurelia  and  Umatilla.  The  Uma- 
tilla had  just  backed  from  her  pier  to  go  out, 
and  when  1,000  feet  from  the  end  of  the  pier 
gave  a  passing  signal  of  two  whistles  to  the 
Aurelia,  which  was  in  sight  inward  bound 
for  Oakland.  The  signal  was  answered,  but 
the  Umatilla  continued  to  back  for  two  or 
three  minutes  at  full  speed  without  giving 
any  signal  of  such  fact.  She  was  in  full 
sight  of  the  Aurelia,  however,  which  did  not 
materially  change  her  course  until  the  vessels 
were  too  near  together  to  avoid  collision.  It 
was  held  that  both  vessels  were  in  fault;  the 
Umatilla  for  failing  to  give  the  signal  re- 
quired by  the  rules  to  indicate  that  her  en- 
gine was  going  full  speed  astern,  and  the 
Aurelia  for  not  keeping  a  proper  lookout, 
which  would  have  enabled  her  to  avoid  the 
collision  notwithstanding  the  fault  of  the 
Umatilla.  For  other  cases  applying  this  rule, 
see  The  Joseph  M.  Clark,  (1902)  119  Fed. 
459;  The  Straits  of  Dover,  (1903)  120  Fed. 
900,  58  G.  C.  A.  86. 


Vol.  II,  p.  181,  art.  29. 

special  circomatances.  —  A  collision  took 
place  at  night  on  the  East  river,  near  the 
New  York  side,  between  a  ferryboat  passing 
down  and  one  of  three  barges  in  tow  along- 
side of  a  tug  passing  up.  The  tug  was  at  the 
time  rounding  to  under  a  port  helm  to  make 
a  landing  of  one  of  her  barges.  The  vessels 
were  in  sight  of  each  other's  lights  when  a 
mile  apart,  but  neither  saw  the  other  until 
they  w^ere  within  two  hundred  feet.  It  was 
held  that  the  overtaking  rule  did  not  apply, 
the  tug  having  at  the  time  no  definite  course, 
but  that  the  case  was  one  of  special  circum- 
stances under  article  29  of  the  inland  rules, 
requiring  each  vessel  to  watch  and  be  guided 
by  the  movements  of  the  other,  and  that  both 
were  in  fault  for  not  observing  such  rule  and 
keeping  a  vigilant  lookout.  The  John  Englis, 
(1910)   176  Fed.  723,  100  C.  C.  A.  579. 

Duty  to  have  lookout.  —  It  is  the  duty  of 
a  steamer  to  have  a  trustworthy  lookout, 
properly  stationed,  other  than  the  officer  of 
the  deck  or  the  helmsman ;  and  the  absence  of 
such  lookout  in  case  of  collision  is  prima  "facie 
evidence  that  the  collision  was  caused  by  the 
steamer's  fault,  and  casts  upon  her  the  bur- 
den of  showing  that  the  presence  of  the  look- 
out could  not  have  avoided  the  collision.  The 
Pilot  Boy,   (C.  C.  A.  1902}   116  Fed.  873. 


A  steam  vessel  which  did  not  have  a  proper 
lookout,  as  required  by  the  rules,  cannot  be 
exonerated  by  the  court  from  fault  for  a  ool- 
lision,  unless  it  appears  that  she  could  not 
possibly  have  avoided  the  accident,  even  if  the 
lookout  had  been  in  his  place.  The  Arthur 
M.  Palmer,  (1902)   115  Fed.  417. 

In  The  Dorchester,  (1908)  163  Fed.  779, 
affirmed  (C.  C.  A.  1908)  167  Fed.  124,  it  ap- 
peared that  a  collision  occurred  a  short  dis- 
tance within  the  mouth  of  the  Elizabeth  river 
on  a  clear  and  calm  night,  between  a  steam- 
ship coming  out  from  Norfolk  and  a  small 
schooner  passing  in,  the  schooner  being  sunk 
and  her  cargo  lost.  The  schooner  was  sailing 
with  all  sails  set  in  a  light  wind  and  kept 
her  course  and  speed.  She  carried  proper 
lights,  which  were  seen  by  passengers  on  the 
steamship  when  nearly  a  mile  away,  but  were 
not  seen  by  the  master  or  lookout  until  too 
close  to  avoid  the  collision.  It  was  held  that 
the  steamship  was  solely  in  fault  in  failing 
to  maintain  a  proper  lookout. 

The  failure  of  a  sieam  vaeht  navigating 
New  York  harbor>  at  a  speed  of  sixteen  miles 
an  hour  to  maintain  a  lookout  was  a  fault 
and  a  contributing  cause  of  a  collision  be- 
tween the  yacht  and  a  submerged  scow  is 
tow,  where  a  vigilant  lookout  might  hav^ 
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seen  th«  scow  or  noted  her  position  from  the 
hawser  with  which  she  was  being  towed. 
The  H.  S.  Beard,  (1004)  134  Fed.  648. 

Where  a  ferryboat  navigating  the  river 
between  Portsmouth  and  Norfolk,  Va.,  on  a 
dark  night,  had  no  lookout,  and  the  master 
and  the  man  at  the  wheel,  who  were  the  only 
persons  on  deck,  failed  to  see  the  towinff 
liffhts  of  a  tug  with  a  tow  on  each  side  until 
within  a  distance  of  fifty  feet,  such  ferryboat 
was  held  to  be  chargeable  with  contributory 
fault  for  a  collision  between  her  and  one  of 
the  tows,  although  the  tug  was  primarily  in 
fault.  The  City  of  Portsmouth,  (C.  C.  A. 
1906)   143  Fed.  856. 

In  The  Wilkesbarre,  (1907)  151  Fed.  501, 
affirmed  (G.  C.  A.  1908)  157  Fed.  1006,  it 
appeared  that  a  tug  with  a  tow,  and  having 
no  lookout,  was  approaching  a  pier,  near 
which  she  intended  to  leave  her  tow,  and  the 
master,  who  was  at  the  wheel,  changed  her 
course  toward  the  pier  in  order  to  make  a 
turn.  Immediately  after  he  suddenly  fell  in 
a  faint,  and  the  tug,  being  without  guidance, 
ran  into  a  steamer  which  was  lying  at  the 
pier.  It  was  held  that  while  the  collision 
was  the  result  of  inevitable  accident  so  far  as 
related  to  the  master,  it  was  proximately  due 
to  the  failure  to  keep  the  lookout  required  by 
law,  since,  if  a  competent  one  had  been  prop- 
erly stationed  and  attentive  to  his  duties,  he 
would  have  noticed  the  trouble  and  prevented 
the  collision,  either  by  changing  the  tug's 
course  or  having  the  engineer  stop  or  reverse. 
^  A  tug  leaving  her  slip  on  the  Manhattan 
side  of  East  river,  with  a  car  float  on  her 
side,  intending  to  turn  up  the  river,  which 
movement  was  delayed  by  the  necessity  of 
clearing  a  ferryboat  coming  down,  which  she 
did  not  see  in  time  to  remain  at  her  slip,  was 
held  in  fault  for  a  collision  between  her  tow 
and  another  tug,  also  coming  down  on  the 
Brooklyn  side,  on  the  ground  that  she  should 
have  kept  a  more  efficient  lookout,  her  view 
up  the  river  bene  obscured  by  her  tow,  which 
would  have  enabled  her  sooner  to  see  the 
ferryboat,  and  that  after  passing  the  same 
and  agreeing  with  the  other  tug  to  pass  star- 
board and  starboard,  she  failed  to  promptly 
reverse  or  change  her  course  up  the  river. 
The  Gladiator,  (1904)  132  Fed.  876. 
.  In  the  following  cases  vessels  were  held  to 
be  in  fault  for  a  collision  because  of  failure 
to  maintain  a  proper  and  efficient  lookout. 
The  Colorado,  (1902)  117  Fed.  796;  The 
Komuk,  (1903)  120  Fed.  841;  The  Dauntless, 
(1903)  121  Fed.  420;  In  re  Rapid  Transit 
Ferry  Co.,  (1903)  124  Fed.  786;  Welch  v, 
Philadelphia,  etc.,  R.  Co.,  (1903)  125  Fed. 
419,  affirmed  (C.  C.  A.  1906)  143  Fed.  468; 
The  Genesta,  (1903)  125  Fed.  423;  The  Wal- 
lace B.  Flint,  (1903)  125  Fed.  426,  affirmed 
(C.  C.  A.  1904)  130  Fed.  338;  The  Hartford, 
(1903)  125  Fed.  559;  The  Mahanoy,  (1903) 
126  Fed.   687;   The  Spartan  Prince,    (1903) 

126  Fed.  885;  The  New  York  Central  No.  19, 
(1903)    127    Fed.   473;    The   Sylvia,    (1904) 

127  Fed.  615;  The  Sicilian  Prince,  (1904)  128 
Fed.  133;  The  Bergen,  (1904)  128  Fed.  920, 
63  C.  C.  A.  646;  The  Idlewild,  (1904)  129 
Fed.  84tf;  New  York  v.  New  York,  etc..  Ferry 
Co.,   (1904)    180  Fed.  397;  The  Robert  Bur- 


nett, (1904)  134  Fed.  700;  The  Cypromene, 
(1905)  135  Fed.  558;  The  Northman,  (1905) 
139  Fed.  692;  The  Violetta,  (1905)  141  Fed. 
690;  The  Transit,  (1906)  148  Fed.  138;  The 
Tug  Boat  No.  6.  (1906)  148  Fed.  1007;  The 
Lake  Shore,  (1907)  149  Fed.  855;  The  Dream- 
land, (1906)  149  Fed.  910;  Carter  t;.  Seaboard 
Air  Line  R.  Co.,  (1907)  151  Fed.  531;  The 
Mauch  Chunk,  ( 1907 )  154  Fed.  182,  83  C.  C. 
A.  276,  affirmed  (1905)  139  Fed.  747;  The 
Pencoyd,  (1907)  167  Fed.  134;  U.  S.  v.  Port- 
land,  (1908)  161  Fed.  193;  The  H.  B.  Raw- 
son,  (1908)  162  Fed.  312,  89  C.  C.  A.  20,  re- 
versing  (1907)   152  Fed.  1001;  The  Dictator, 

(1909)  169  Fed.  789,  95  C.  C.  A.  256;  The 
Marshall  O.  Wells,  (1909)  172  Fed.  984; 
The  fiortensius,  (1909)  174  Fed.  272;  The 
Charles  C.  Lister,  (1909)  174  Fed.  288;  The 
Nanuet,    (1910)    176  Fed.  123;  The  Everett, 

(1910)  182  Fed.  702;  The  Ciudad  de  Reus, 
(C.  C.  A.  1911)  185  Fed.  391,  reversing 
(1909)  171  Fed.  470;  The  Transfer  No.  18, 
(C.  C.  A.  1911)  188  Fed.  210. 

Absence  of  lookout  not  affecting  situation. 
—  The  absence  of  a  lookout  stationed  where 
he  should  be  on  a  vessel  will  not  render 
such  vessel  in  fault  for  a  collision,  where  she 
was  navigated  exactly  as  she  should  have  been 
had  there  been  a  lookout  reporting  the  situa- 
tion. The  Pilot  Boy,  (C.  C.  A.  1902)  115 
Fed.  873;  The  Dauntless,  (1902)  116  Fed. 
543;  The  N.  A  W.  2,  (1903)  122  Fed.  171; 
The  Edgar  F.  Luckenbach,  (1903)  124  Fed. 
947;  The  Anson  M.  Bangs,  (C.  C.  A.  1904) 
129  Fed.  103;  The  Roma,  (1905)  138  Fed. 
218;  Muller  v.  New  York,  etc.,  R.  Co.,  (1906) 
144  Fed.  241;  The  Anna  W.,  (1910)  181  Fed. 
604. 

The  absence  of  a  lookout  on  a  tug  while 
entering  a  slip  was  held  not  a  fault  contrib- 
uting to  her  injury  by  striking  a  hawser 
stretched  across  the  slip  by  another  vessel, 
and  which,  owing  to  the  darkness,  could  not 
have  been  seen  by  the  lookout  if  he  had  been 
in  his  proper  place.  Erie  R.  Co.  v.  Oceanic 
Steam  Nav.  Co.,  (1903)   121  Fed.  440. 

Sufficiency  of  lookout.  —  Where  the  atten- 
tion of  a  lookout  on  a  vessel  is  necessarily 
absorbed  in  a  special  direction,  it  is  the  duty 
of  the  vessel  to  detail  another  man  for  the 
general  duty.  New  York,  etc.,  Steamship  Co. 
V,  New  York,  etc.,  R.  Co.,  (1906)  143  Fed. 
991. 

Station  of  lookout.  —  While  no  specific  1o« 
cation  on  a  vessel  is  prescribed  for  the  look- 
out, he  is  required  by  good  navigation  to  be 
placed  at  the  point  best  suited  for  the  pur- 
pose alike  of  hearing  and  observing  the  ap- 
proach of  objects  likely  to  be  brought  into 
collision  with  the  vessel ;  having  regard  to  the 
circumstances  of  the  case  and  condition  of 
the  weather.  The  Vedamore,  (C.  C.  A.  1905) 
137  Fed.  844,  affirming  (1904)   131  Fed.  154. 

Elevated  positions  on  a  steamer,  such  as 
the  hurricane  deck,  are  not  as  favorable  sit- 
uations for  the  lookout  as  those  on  the  for- 
ward deck  near  the  stem.  The  Pilot  Boy, 
(C.  C.  A,  1902)   115  Fed.  873. 

Where  a  large  ocean-going  steamship,  with 
d<?ck8  considerably  above  the  water,  was  navi- 
gating Chesapeake  bay  in  the  night  in  fo^y 
woather,  a  lookout  stationed  in  the  croirs- 
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lieflt,  sixty  feet'  above  the  deck,  and  one  hun- 
dred feet  from  the  stem,  was  not  properly 
located  to  see  and  hear  objects  in  front  of  the 
vessel,  and  especially  small  vessels  of  the 
character  that  usually  navigate  the  bay,  fre- 
quently loaded  down  to  their  water  mark; 
and  the  ship  was  in  fault  for  a  collision  with 
a  schooner,  whose  fog  signal,  regularly 
sounded,  was  not  .heard  by  the  lookout  until 
iaimediately  before  collision.  The  Vedamore, 
(C.  C.  A.  1906)  137  Fed.  844,  affirming 
(1904)  131  Fed.  154. 

Where  a  collision  occurred  between  a  car 
float  on  the  side  of  a  tug  and  a  steamship, 
which  was  being  docked  and  was  at  the  time 
stationary,  the  defense  of  inevitable  accident 
was  not  made  out  by  the  tug  by  evidence  that 
she  and  her  tow  were  forced  against  the 
steamship  by  a  large  body  of  floating  ice, 
which  was  not  seen  until  within  fifty  feet, 
and  when  too  late  to  avoid  it,  where  it  ap- 
peared that  there  was  no  lookout  on  the  tug, 
and  that  the  pilot's  view  was  obstructed  by 
the  cars  on  the  float ;  that  the  attention  of  the 
lookout  stationed  on  the  float  was  directed 
entirely  to  the  piers,  and  that  a  lookout  prop- 
erly stationed  and  attentive  to  his  duties 
would  have  seen  the  ice  in  time  to  have 
avoided  it.  New  York,  etc.,  Steamship  Co. 
r.New  York,  etc.,  R.  Co.,  (1906)  143  Fed.  991. 

A  ferryboat,  naviffating  Boston  harbor  on 
a  clear  night,  but  when  the  water  was  dark, 
with  the  only  lookout  in  the  pilot  house,  was 
held  to  have  contributed  to  a  collision  with  a 
mud  scow,  low  in  the  water  and  adrift.  East- 
ern Dredging  Co.  v.  Winnisimmet  Co.,  (1908) 
162  Fed.  860,  89  C.  C.  A.  550. 

Lookout  on  vessel  landing  at  dock.  —  It  is 
the  imperative  duty  of  a  steamship,  when 
making  a  landing  at  a  dock  in  a  river  where 
other  vessels  are  constantly  passing,  to  main- 
tain an  efficient  lookout,  and  the  absence  of 
such  lookout  cannot  be  excused  on  the  ground 
that  all  the  crew  were  otherwise  engaged. 
The  Northland,   (1903)    125  Fed.  58. 

Stem  lookout  when  backing.  —  The 
Beutschland,  a  large  steamship  687  feet  long, 
after  having  been  passed  by  the  health  officer 
at  the  quarantine  station,  Staten  Island, 
where  she  had  been  at  anchor,  headed  down- 
stream on  account  of  the  flood  tide,  under- 
tool^  to  swing  around  with  her  head  to  the 
eastward,  and  in  doing  so  backed,  and  her 
propeller  hood  came  into  collision  with  the 
Snow,  a  small  schooner  which  had  also  just 
been  released  from  quarantine,  and  had 
started  northward  at  a  distance  of  some  130 
feet  astern  of  the  steamship  before  the  latter 
backed.  She  made  an  effort  to  get  out  of  the 
way,  but  could  not  do  so  in  time.  The 
Beutschland  had  no  lookout  astern,  and,  ac- 
cording to  the  weight  of  the  evidence,  gave  no 
backing  signal.  It  was  held  that  for  such 
reasons  she  was  solelv  in  fault  for  the  col- 
lision. The  Deutschland,  (1904)  129  Fed. 
964,  affirmed  (C.  C.  A.  1905)   137  Fed.  1018. 

In  The  Northland,  (1903)  125  Fed.  58,  it 
fippeared   that   a  large  lake   steamship  was 


making  her  berth  in  Bufl'alo  river  where  it 
was  alMut  250  feet  wide.  A  steam  canal  boat, 
with  two  other  boats  in  tow  on  a  line,  passing 
down  the  river,  meeting  a  tug  when  about 
opposite,  after  giving  the  proper  signals,  went 
to  starboard  and  passed  within  a  few  feet  of 
the  steamship,  which  was  apparently  sta- 
tionary at  her  berth.  The  steimiship  had  no 
lookout,  and  no  watch  astern,  and  paid  no 
attention  to  the  passing  vessels  or  their  sig- 
nals. When  one  of  the  tows  was  opposite  the 
stern  of  the  steamship,  the  latter  started  one 
of  her  propellers  at  high  speed,  creating  a 
suction  which  drew  the  canal  boat  fromher 
course  and  caused  a  collision,  resulting  in 
the  sinking  of  the  canal  boat  soon  after/Trom 
injury  inflicted  by  the  ship's  propeller.  Had 
a  proper  watch  been  maintained,  and  atten- 
tion giving  to  the  passing  tows,  the  injury 
might  readily  have  been  avoided.  It  was  held 
that  the  ship  was  in  fault,  and  that  the  canal 
boat  waQ  not  in  fault  or  negligent,  having 
the  right  to  assume  that  the  ship  would  per- 
form her  duty  and  avoid  subjecting  the  pass- 
ing boats  to  danger  of  collision  by  operating 
her  propeller. 

Proper  person  for  lookout.  —  When  acting 
as  the  officer  of  the  deck,  and  having  charge 
of  the  navigation,  the  master  of  a  steamer  is 
not  a  proper  lookout.  The  Pilot  Boy,  (C.  C. 
A.  1902)  115  Fed.  873. 

Lookout  unable  to  speak  English. » In  The 
Fred  Richards,  (C.  C.  A.  1910)  180  Fed.  707, 
it  was  held  that  the  fact  that  the  lookout  <m 
a  yacht  was  a  Central  American  Indian,  in- 
capable of  speaking  English,  did  not  impair 
his  efficiency  as  a  lookout,  nor  in  itself  con- 
stitute a  contributing  fault  on  the  part  of 
the  yacht  for  a  collision  brought  alM>ut  by 
improper  navigation  by  the  other  vessel. 

Duty  toward  sailing  vessels.  —  The  dizty  of 
a  steamship  to  see  that  her  lookout  main- 
tains constant  observation  and  the  utmost 
diligence  is  especially  imperative  in  favor  of 
a  sailing  vessel,  which  under  the  rules  has 
the  right  of  way.  The  Dorchester,  (1906) 
163  Fed.  779,  affirmed  (C.  a  A.  1908)  1«7 
Fed.  124. 

Duty  of  vessel  moored  at  end  of  wliaif  m 
navigable  stream.  —  Rule  29  applies  to  a  ves- 
sel lying  moored  at  the  end  of  a  wharf,  in  a 
dark  night,  in  the  navigable  part  of  a  narrow 
stream,  constantly  traversed  by  difierent 
kinds  of  craft,  and  having  neither  lights  nor 
a  lookout,  there  being  special  circumstances 
in  such  case  which  require  her,  in  the  exer- 
cise of  common  prudence,  to  carry  a  light, 
whether  or  not  it  is  expressly  required  by  the 
rules;  and  she  cannot  recover  for  an  injury 
by  collision  with  a  passing  vessel  in  tow, 
which  could  have  been  avoided  had  she  been 
properly  lighted.  The  Millville,  (1905)  137 
Fed.  974. 

Evidence  to  show  negligent  naTigittioB.— 
The  Lakme,  (1902)  113  Fed.  772;  The  Pro- 
tector, (C.  C.  A.  1902)  113  Fed.  868;  The 
Kennebec,  (1910)  180  Fed.  014;  The  H.  A. 
Baxter,  (1908)  182  Fed.  930. 


Vol.  II,  p.  181,  art.  30. 

Rule  not  applicable  to  high  seas. 


Watts  r.  U.  S.,  (1903)  123  Fed.  105, 

€13 
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COLLISIONS.       Tol.  U,  p.  189,  rule  flfteen,  el.  (B) 


Vol.  II,  p.  181,  sec.  2. 

Inspectors'  rules.  —  Inspectors  have  no 
right  to  make  rules  which  would  deprive  a 
vessel  of  a  right  given  her  by  the  statutory 
navigation  rules.  The  Transfer  No.  15,  (C. 
C.  A.  1906)  146  Fed.  603;  The  John  H. 
Starin,  (C.  C.  A.  1908)  162  Fed.  146,  a/prwi- 
ing  (1906)  146  Fed.  723;  The  Aurella,  (1910) 
183  Fed.  341. 

In  The  Pawnee,  (1909)  168  Fed.  371,  it 
appeared  that  a  tug  lx)und  from  Jersey  City 
to  Atlantic  avenue,  Brooklyn,  was  struck  on 
her  port  side  by  a  steamer  bound  to  sea  from 
her  pier  on  the  Manhattan  side  of  the  East 
river.  The  vessels  were  on  crossing  courses, 
the  tug  being  the  privileged  and  the  steamer 
the  burdened  vessel.  The  steamer  sought  to 
excuse  herself  because  she  had  a  right  to  ex- 
pect that  the  tug  would  turn  into  the  East 
river,  and  because  she  was  entitled,  under 
inspectors'  rule  9,  to  adopt  a  two-whistle 
course  and  pass  ahead.  Both  contentions 
were  rejected,  because  the  rule  was  invalid 
as  being  repugnant  to  the  starboard  hand 
rule. 


Effect  of  failing  to  post  rules. —  The  fail- 
ure to  post  rules  as  required  by  this  act  does 
not  render  the  owner  of  the  boat  privy  to  the 
collision  and  deprive  him  of  the  right  to  a 
limitation  of  liability  on  account  thereof, 
where  the  collision  did  not  result  from  the 
want  of  knowledge  of  the  rules  by  the  pilot, 
but  from  his  failure  to  observe  rules  of  which 
he  had  knowledge.  Jn  re  Rapid  Transit 
Ferry  Co.,  (1903)   124  Fed.  786. 

Lights  on  scows.  —  Under  rule  11  of  the 
supervising  inspectors  of  steam  vessels, 
adopted  pursuant  to  section  2  of  the  inland 
rules,  the  lights  thereby  required  to  be  car- 
ried by  a  scow  in  tow  are  not  solely  to  pre- 
vent collision  with  herself,  but  also  to  assist 
in  indicating  to  approaching  vessels  the  num- 
bec  and  length  of  the  tow  and  positions  of 
the  vessel.'^;  and  she  may  be  charged  with 
contributory  fault  for  a  collision  with  an- 
other vessel  of  the  tow  because  of  her  failure 
to  comply  with  such  rules.  The  Eugene  F. 
Moran,  (1909)  170  Fed.  928,  96  C.  ^  A.  144. 


Vol.  II,  p.  182,  sec.  4. 

Action  for  penalty.  —  Penalties  incurred  by 
a  vessel  for  violation  of  the  inland  naviga- 
tion rules  are  recoverable  by  action  brought 
by  the  United  States  under  this  section,  al- 


though the  offense  may  have  been  committed 
on  waters  within  a  district  having  jurisdic- 
tion to  prescribe  local  rules.  The  Stella  B., 
(1910)    183  Fed.  607. 


Vol.  II,  p.  183,  sec.  2. 

Object  of  this  statute.  —  This  legislation 
was  for  the  purpose  of  delimiting  the  inland 
waters  of  the  United  States,  in  order  to  in- 
form navigators  where  the  inland  rules  of 
navigation,  as  distinguished  from  the  inter- 


national rules,  become  applicable.  It  does  not 
purport  to  change  the  boundaries  of  any  fed- 
eral district,  nor  enlarge  the  jurisdiction  of 
any  particular  federal  court.  U.  S.  c.  Newark 
Meadows  Imp.  Co.,  (1909)  173  Fed.  426. 


Vol.  II,  p.  183,  sec.  4233. 

**  Mercantile  marine.**  —  It  has  been  held 
that  the  term  "  mercantile  marine,"  as  used 
in  this  section,  means  the  merchant  service  or 
business  of  commerce  at  sea,   and  that  the 


section  does  not  apply  to  steam  vessels  en- 
gaged in  towing  on  the  inland  waters  of  the 
United  States.  Beck  v,  Johnson,  (1909)  169 
Fed.  164. 


Vol.  II,  p.  185,  rule  four. 

Liability  of  tug  for  lights  on  tow.  —  Where 
the  navigation  of  a  fleet  consisting  of  a  tug 
and  two  barges  in  tow,  one  alongside  having 
her  own  master  and  crew  and  the  other  on  a 
line,  is  in  charge  of  a  pilot  employed  by  the 
owners  of  the  barges,  who  is  on  the  first  barge 
and  directs  all  movements,  the  tug  is  not  re- 
sponsible for  the  position  of  the  fleet  in  the 
channel,  nor  for  the  failure  of  the  barges  to 
carry    proper    lights,    and    cannot    be    held 


liable  for  a  collision  between  the  leading 
bar^e  and  a  meeting  steamer,  resulting  from 
a  violation  of  the  rules  in  either  of  such  re- 
spects.   The  Echo,   (1904)    131  Fed.  622. 

Small  inland  waters.  —  It  has  been  held 
that  this  rule  is  not  applicable  to  steamboats 
on  small  inland  waters  like  Green  river,  in 
Kentucky.  Beck  17.  Johnson,  (1909)  169  Fed. 
164. 


Vol.  II,  p.  189,  rule  fifteen,  cl.  (D). 

Equivalent  signal.  —  The  noise  made  by  the      navigation  rules.     ()uinette  v.  Bisso,   (C,  C. 
use   of   patent   rowlodcs    on   a   skifT   is   not      A.  1906)    136  Fed.  826. 
equivalent  to  the  fog  horn  required  by  the 

F.  S.  A.  Supp.— 68  913 


Tol.  II,  p.  191,  ruU  niMtMB. 


COLLISIONS. 


T«l.  II,  p.  802,  M.  L 


Vol.  II,  p.  191/ rule  nineteen. 

Rule  applied  to  gasoline  Uiiiicli.  —The  Nimrod«  (1909)  173  Fed.  580. 


Vol.  II,  p.  192,  rule  twenty. 

Evidence  sufficient  to  charge  steamer  with 
fault.  — The  Ardanrose,  (1902)  115  Fed.  1010. 

Burden  of  proof.  —  In  case  of  collision  be- 
tween a  sailing  vessel  and  a  steamer,  the  pre- 
sumption of  law  is  that  the  steamer  was  in 


fault,  and  she  has  the  burden  of  proof  to  ei- 
tablish  the  misconduct  of  the  sailing  vessel 
and  her  own  proper  navigation,  or  tiiat  th^ 
collision  resulted  from  inevitable  soeideot. 
The  Ardanrose,  (1902)   116  Fed.  1010. 


Vol.  II,  p.  195,  rule  twenty-one. 


n 


Moderate  speed.  —  "Moderate  speed,''  re- 
quired of  a  steam  vessel  in  a  fog,  is  purely  a 
relative  term;  and  what  constitutes  such 
speed  in  a  given  case  is  to  be  determined 
with  reference  to  the  time,  place,  and  circum- 
stances, rather  than  from  the  actual  speed. 
Quinette  t\  Bisso,  (1905)  136  Fed.  825,  69 
C.  C.  A.  503. 

Excessive  speed.  —  Where  a  tug  was  going 
up  the  Mississippi  river  in  the  early  morning 
at  a  time  and  place  where  people  were  likely 


to  be  crossing  the  river  in  small  boati,  and 
in  a  fog  so  dense  along  the  water  as  to  render 
it  impossible  to  see  such  boats  more  than  a 
few  feet,  a  speed  of  seven  and  a  half  to  nine 
miles  an  hour  was  immoderate,  and  ga?e  a 
right  of  action  against  the  owners  under  the 
Louisiana  stat\^te,  to  recover  for  the  death  of 
a  person  who  was  run  down  by  the  tug  while 
crossing  in  a  skiff.  Quinette  r.  Bisso,  (1905) 
136  Fed.  825,  69  C.  C.  A.  503. 


Vol.  II,  p.  196,  rule  twenty-two. 

Violation  of  mle.  — See  The  Joseph  Vaocaro,  (1910)  180  Fed.  272. 


Vol.  II,  p.  198,  rule  twenty-three. 

Care  requited  with  respect  to  small  craft 

—  The  right  of  a  steamer  to  maintain  her 
course  or  speed,  even  against  small  craft  like 
a  skiff  or  yawl,  is  relative,  and  not  absolute. 
She  has  no  right  to  maintain  a  speed  which 
is  dangerous  to  a  smaller  craft  which  can  be 
seen  ahead,  and,  where  she  is  navigating  in  a 
fog  so  dense  that  such  craft  cannot  be  seen 


at  any  considerable  distance,  and  in  a  locality 
where  numbers  of  them  are  likely  to  be  en- 
countered, she  is  required  to  exercise  extraor- 
dinary care  and  watchfulness,  and  is  not 
justified  in  relying  solely  on  fog  signals  as  a 
warning  to  other  vessels.  Quinette  r.  Bisso, 
(1905)  136  Fed.  825,  69  C.  C.  A.  503. 


Vol.  II,  p.  201,  rule  twenty-six. 

Master  as  lookout.  —  A  steamer  passing 
down  the  Mississippi  in  front  of  New  Orleans 
in  the  evening,  where  other  vessels  are  liable 
to  be  encountered,  should  have  a  lookout  other 


than  the  master,  who  has  also  other  dvtiei 
The  Echo,  (1904)   131  Fed.  622. 

In  fault  for  changing  signala.  — See  Tte 
Esparta,  (1908)  160  Fed.  289,  87  C.  C.  A41S. 


Vol.  II,  p.  201,  sec.  4412. 

Construction  of  section.  —  This  section  applies  only  to  regulations  to  be  observed  by  pssnos 
steam  vessels.     Beck  v,  Johnson,  (1909)   169  Fed.  154. 


Vol.  II,  p.  202,  sec.  4413. 

Construction  of  section.  —  This  section  only 
authorizes  a  recovery  of  damages  by  passen- 
gers   against    pilots,   engineers,    mates,    and 


masters,  as  distinguished  from  the  owners  of 
vessels.  Beck  e.  Johnson,  (1009)  169  Fed. 
164. 


Vol.  II,  p.  202,  sec.  1. 

Presumption.  —  A  presumption  of  fault 
arises  where  there  is  an  unexplained  failure 
to  stand  bv.  The  Williamsport,  (1909)  167 
Fed.  184;  The  Kennebec,  (1908)  167  Fed. 
847;   The  Li.-^zie  Ci-awford,   (1909)    170  Fed. 


837;  The  Fred  Kieharda,  (C.  C.  A.  1910)  190 
Fed.  707. 

But  this  presumption  is  not  eoncluiive;  it 
may  be  rebutted  by  sufficient  proof  to  t^ 
coirtrary,   although   it  shifts    the  burden  to 
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COMMERCE  AND  LABOR. 


Vol.  X,  p.  59,  MO.  5. 


the  offender,  and  in  a  doubtfnl  case  is  suf- 
ficient to  determine  the  controver^.  The 
Williamsport,  (1909)  167  Fed.  184;  The  Ken- 
nebec, (1908)   167  Fed.  847. 

When  rule  not  applicable.  —  The  failure  of 
the  captain  of  one  of  two  vessels,  both  of 
which  were  seriously  injured  in  a  collision,  to 
stand  by  after  the  other  had  been  beached, 
or  to  taice  off  her  passengers,  was  not  a  viola- 
tion of  this  section,  which  rendered  his  vessel 
liable  for  the  collision,  where  it  was  calm 
and  there  was  little  danger  to  the  passengers, 
and  the  extent  of  the  injury  to  his  own  vessel 


was  unknown,  and  where,  after  proceeding  to 
port,  only  four  miles  distant,  he  at  once  gave 
notice  and  himself  returned  with  a  tug,  and 
all  the  passengers  and  crew  were  safely  taken 
off.    The  Trader,   (1904)   129  Fed.  462. 

In  a  suit  to  recover  the  value  of  the  cargo 
of  a  barge,  sunk  in  collision  while  in  tow, 
against  the  vessel  through  whose  fault  the 
collision  occurred,  it  is  no  defense  to  such 
vessel  that  the  tug  was  negligent  in  permit- 
ting her  tow  to  sink  after  the  collision.  The 
Dauntless,  (1902)   116  Fed.  543. 


COMMERCE   AND   LABOR. 


Vol.  X,  p.  58,  sec.  1. 

The  primary  purpose  of  this  Act  was  legis- 
lative, to  enable  Congress  by  information  se- 
cured through  the  work  of  officers  charged 
with  the  execution  of  this  law  to  pass  such 
remedial  legislation  as  might  be  found  neces- 
sary, and  the  act  must  be  construed  in  view 
of  such  purpose.  U.  S.  v.  Armour  (1906) 
142  Fed.  808. 


Vol.  X,  p.  59,  sec.  4. 

The  general  line  of  cleavage  established  by 
the  Act  creating  this  department  between  it 
and  the  treasury  department  leaves  "navi- 
gation" with  the  department  of  commerce 
and  labor,  and  little  with  the  treasury  de- 
partment which  does  not  concern  the  collec- 
tion, keeping,  minting,  and  disbursing  of  the 
public  treasure.  Accounts  relating  to  "navi- 
gation" are  accounts  relating  to  "business 
within  the  jurisdiction "  of  the  department 
of  commerce  and  labor.  (1903)  25  Op.  Atty.- 
Gen.  29. 

Consolidation  of  bureaus.  —  The  secretary 
of  commerce  and  labor  was  not  authorized 
by  this  Act  to  consolidate  the  bureau  of 
manufactures  and  the  bureau  of  statistics 
into  one  bureau  to  be  called  the  bureau  of 
foreign  and  domestic  commerce.  (1909)  27 
Op.  Atty.-Gen.  642. 

Regulations  governing  steamboats  at  yacht 
races.  —  The  making  of  rules  and  regulations 
under  the  Act  of  May  19,  1896,  29  Stat.  L. 
122,  to  insure  the  safety  of  passengers  on  ex- 
cursion steamers,  etc.,  at  regattas  or  yacht 
races,  and  their  subsequent  enforcement  by 
revenue  cutters,  is  "  business  within  the  juris- 
diction "  of  the  department  of  commerce  and 
labor;  and  when  revenue  vessels  are  detailed 
for  that  purpose  they  are  subject  to  the  di- 


Duty  of  transmitting  blank  fonns  of  cer- 
tificates of  registry.  —  The  duty  imposed  upon 
the  secretary  of  the  treasury  by  section 
4168,  Rev.  Stat.,  7  Fed.  Stat.  Annot.  29,  of 
transmitting  to  collectors  of  customs  blank 
forms  of  certificates  of  registry  of  vessels, 
was  by  this  act  transferred  to  the  secretary 
of  commerce  and  labor.  (1903)  26  Op.  Atty.- 
Gen.  49. 


rection  and  control  of  the  secretary  of  that 
department  in  all  matters  relating  to  such 
business.     (1903)  26  Op.  Atty.-(3en.  27. 

Remission  of  penalties  for  violation  of  New 
York  Harbor  Act.  —  Prior  to  the  taking  effect 
of  this  Act  the  secretary  of  the  treasury  had 
no  authority  to  remit  a  fine  or  penalty  im- 
posed for  a  violation  of  the  New  York  Harbor 
Act  of  June  29,  1888,  26  Stat.  L.  209,  6  Fed. 
Stat.  Annot.  196,  nor  to  discontinue  a  suit 
instituted  by  the  government  to  recover  a 
penalty  under  that  Act,  and  therefore  the 
secretary  of  commerce  and  labor  has  no  au- 
thority to  direct  the  discontinuance  of  such  a 
suit.     (1904)   25  Op.  Atty.-Gen.  220. 

The  census  office  is  an  integral  part  of  the 
department  of  commerce  and  labor,  and  as 
such  is  subject  to  the  direction  of  the  secre- 
tary of  that  department.  (1903)  26  Op. 
At^.-Gen.  11. 

Blank  certificates  of  registry.  —  The  duty 
imposed  upon  the  secretary  of  the  treasury 
by  section  4168,  Rev.  Stat,,  7  Fed.  Stat. 
Annot.  29,  of  transmitting  to  collectors  of 
customs  blank  forms  of  certificates  of  registry 
of  vessels,  was  by  this  section  transferred  to 
the  secretary  of  commerce  and  labor.  (1903) 
26  Op.  Atty.-Gen.  49. 


Vol.  X,  p.  59,  sec.  5. 

Correspondence  with  collectors  of  customs,  imposed  upon  him  by  this  Act,  to  correspond 
—  The  secretary  of  commerce  and  labor  is  with  collectors  of  customs  through  the  secre- 
not  required,  in  the  execution  of  the  duties      tnry  of  the  treasury.    Collectors  of  customs 
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COMMERCE  AND  LABOR, 


Tol.  X,  p.  6S,  MO.  7. 


continue  to  he  oflicerR  of  the  treasury  depart-  to  the  department  of  commerce  and  labor  by 
ment,  but  the  secretary  of  the  treasury  should  the  Act  creating  that  department.  ( 1903) 
not  interfere  in  matters  expressly  transferred      25  Op.  Atty.-Gen.  3. 


Vol.  X,  p.  61  y  sec.  6.     IPotvera  and  duties  of  comrmssioner.'] 


Sight  of  congreMional  conumttee  to  ask 
for  information.  —  The  commissioner  of  cor- 
porations is  not  permitted  by  this  section  to 
disclose  the  data  and  information  collected 
by  him  or  his  predecessors  under  that  section, 
unless  by  the  special  direction  of  the  Presi- 
dent, and  this  notwithstanding  the  request 
is  made  by  a  subcommittee  of  the  Senate.  He  * 
should,  however,  immediately  present  such  a 


request  to  the  President,  submit  to  him,  if 
practicable,  all  the  documents  containing  rele- 
vant information  upon  the  subject  referred 
to,  and  obtain  his  instructions  as  to  what 
part,  if  any,  of  such  data  is  suitable  for  pub- 
lication by  direction  of  the  ccMnmittee  prefer- 
ring the  request.  (1909)  27  Op.  Atty.-Gen. 
150. 


llfwestigations.  ] 

Immunity.  —  This  section  requires  the  com- 
missioner of  corporations  to  investigate  all 
corporations  and  combinations  engaged  in  in- 
terstate or  foreign  commerce,  except  common 
carriers,  and  provides  that  "  all  the  require- 
ments, obligations,  liabilities,  and  immuni- 
ties imposed  or  conferred  by  said  'Act  to  regu- 
late commerce '  and  by  'An  Act  in  relation  to 
testimony  before  the  Interstate  Commerce 
Commission  *  ,  .  .  shall  also  apply  to  all 
persons  who  may  be  6ubp(Bnaed  to  testify  as 
witnesses  or  to  produce  documentary  evidence 
in  pursuance  of  the  authority  conferred  by 
this  section."  That  Act  (Act  Feb.  11,  1893, 
ch.  83,  27  Stat.  L.  443,  3  Fed.  Stat.  Annot. 
885,  which  is  supplementary  to  the  Inter- 
state Commerce  Act,  provides  that  "no  per- 
son shall  be  prosecuted  or  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter  or  thing  concerning  which 
he  may  testify  or  produce  evidence,  docu- 
mentary or  otherwise,  before  said  commission 
or  in  obedience  of  its  subpcena  .  .  .  or  in 
any  ^uch  case  or  proceeding."  The  Act  Feb. 
25,  1903,  ch.  755,  32  Stat.  L.  904,  10  Fed. 
Stat.  Annot.  173,  making  provision  for  the 
enforcement  of  the  interstate  commerce  and 
anti-trust  laws,  contains  a  similar  immunity 
provision  relating  to  persons  giving  testimony 
or  producing  evidence  in  any  proceeding,  suit, 
or  prosecution  under  said  acts.  By  a  resolu- 
tion of  the  House  of  Representatives  of  March 
7,  1904,  the  commissioner  of  corporations 
was  directed  to  investigate  the  so-called 
**  Beef  Trust,"  and  while  proceeding  there- 
under certain  persons  by  his  request,  but 
without  being  subp<enaed  or  sworn,  furnished 
testimony  and  documentary  evidence  on  which 
he  based  bib  report.  It  was  held  that  the 
immunity  provisions  of  the  statute  set  out 
and  applicable  to  such  investigation,  to  be 


valid,  must  be  construed  as  being  as  broad  as 
the  privilege  given  by  the  Fifth  ConstitU' 
tional  Amendment,  and  that  the  persona  so 
furnishing  evidence  could  not  be  prosecuted 
for  violation  of  the  anti-trust  law  on  account 
of  the  transactions,  matters,  or  things  to 
which  such  evidence  related.  U.  S.  v.  Armour, 
(1906)   142  Fed.  808. 

In  U.  S.  tJ.  Swift,  (1911)  186  Fed.  1002,  it 
appeared  that  the  defendants  were  indicted 
in  1905  for  conspiracy  to  monopolize  inter- 
state commerce  in  fresh  meats,  in  violation 
of  the  Sherman  Anti-trust  Act  (Act  July  2, 
1890,  ch.  647,  sec.  1,  26  Stat.  L.  209,  7  Fed. 
Stat.  Annot.  336),  but  an  acquittal  was  di- 
rected, on  the  ground  of  immunity  from  prose- 
cution because  of  testimony  given  and  evidence 
furnished  by  them  before  the  commissioner 
of  corporations  in  relation  to  the  transac- 
tions which  formed  the  basis  for  the  indict- 
ments. It  was  held  that  such  immunity  did 
not  extend  to  a  subsequent  prosecution  for 
continuing  the  same  conspiracy  thereafter; 
nor  did  it  obliterate  the  facts  testified  to, 
which,  if  legally  competent  and  relevant^ 
might  be  shown  in  the  subsequent  prosecu- 
tion. 

This  section  contemplates  that  the  commis- 
sioner of  corporations  shall  proceed  by  pri- 
vate hearings  and  that  a  person  who  appears 
before  him  on  his  demand  or  by  his  request, 
and  gives  testimony  or  produces  documents, 
although  not  sworn,  is  entitled  to  the  same 
privileges  and  immunities  as  though  his  at- 
tendance were  compelled  by  subpoena  and  his 
testimony  given  under  oath.  U.  S.  r.  Armour, 
(1906)   142  Fed.  809. 

Corporations.  —  The  immunity  granted  by 
this  section  and  the  acts  therein  referred  to 
does  not  extend  to  corporations.  U.  S.  v. 
Armour,  (1906)  142  Fed.  808. 


Vol.  X,  p.  62,  sec.  7. 

Authority  for  detaining  aliens.  —  Under 
this  section  placing  jurisdiction  of  the  de- 
portation of  aliens  in  the  department  of  com- 
merce and  labor,  a  return  to  the  writ  of 
habeas  corpus  by  an  alleged  Chinese  alien, 
showing  that  defendant  was  an  officer  of 
immigration  under  control  of  the  commis- 
sioner general  in  charge  of  the  port  whore  the 


alien  attempted  to  enter,  by  designation  of 
the  secretary  of  commerce  and  labor,  and 
that  he  held  such  Chinese  person  as  such 
officer,  sufficiently  showed  authority  for  the 
detention.  In  re  Moy  Quong  Shing,  (1903) 
125  Fed.  641. 

Rules.  —  The  department  of  commerce  and 
labor  has  authority  to  prescribe  rules  of  evi» 
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dence  relating  to  presumptions  and  burden  of 
proof  in  the  determination  of  an  alien's  right 
to  admission.  In  re  Moy  Quong  Shing, 
(1903)   125  Fed.  641. 

Jurisdiction  of  ezecutiye  officers  in  depor- 
tation proceedings.  —  Under  this  section  the 
executive  officers  of  the  department  of  com- 
merce and  labor  have  authority  to  determine 
whether  or  not  a  Chinese  person  seeking  ad- 
mission had  been  born  in  the  United  S&tes, 
and  was  therefore  a  citizen  entitled  to  enter. 
In  re  Moy  Quong  Shing,  ( 1903)   126  Fed.  641. 

Lease  of  islands  in  Alaska.  —  This  Act 
transferred  to  the  secretary  of  commerce  and 
labor  the  same  authority  over  the  islands  of 
St.  Paul  and  St.  George,  Alaska,  that  was 
theretofore  possessed  by  the  secretary  of  the 
treasury,  and  he  may  therefore  lease  those 


islands  for  the  propagation  of  blue  foxes.  The 
secretary  of  commerce  and  labor  has  author- 
ity to  lease,  for  the  purpose  of  propagat- 
ing foxes,  such  other  islands  in  the  waters  of 
Alaska  as  had  been  so  leased  by  the  secretary 
of  the  treasury  prior  to  May  14,  1898. 
(1905)  25  Op.  Atty.-Gen.  497. 

Regulation  of  killing  of  fur-bearing  seals. 
—  The  secretary  of  commerce  and  labor  lias 
no  authority  to  regulate  the  killing  of  fur- 
bearing  animals  in  Alaska,  other  than  fur- 
bearing  seals.     (1906)  26  Op.  Atty.-Gen.  497. 

Revenue  cutter  service.  —  This  Act  giving 
the  department  of  commerce  and  labor  juris- 
diction and  control  of  the  seal  fisheries  does 
not  transfer  to  that  department  the  revenue- 
cutter  service  or  any  of  its  vessels  or  officers. 
(1903)  26  Op.  Atty.-Gen.  4. 
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Designation  of  river  and  harbor  lines. — 
The  power  and  authority  to  designate  lines 
dividing  the  high  seas  from  rivers,  harbors, 
and  inland  waters,  conferred  upon  the  secre- 
tary of  the  treasury  by  section  2  of  the  Act 
of  Feb.  19,  1896,  28  Stat.  L.  672,  2  Fed.  Stat. 
Annot.  180,  was  by  this  section  transferred 
to  the  secretary  of  commerce  and  labor. 
(1904)  25  Op.  Atty.-Gen.  149. 


Boarding  yessels.  — The  execution  of  the 
Act  of  March  31,  1900,  31  Stat.  L.  58,  en- 
titled ''An  Act  concerning  the  boarding  of 
vessels,"  has  been  transferred  by  this  section 
from  the  secretary  of  the  treasury  to  the 
secretary  of  commerce  and  labor.  (1903) 
26  Op.  Atty.-Gen.  51. 
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state  legislation  superseded.  —  The  laws  of 
Congress  embodied  in  this  section  and  those 
immediately  preceding  and  following  it,  pre- 
Bcribing  the  time,  place,  and  manner  of  hold- 


ing elections  for  United  States  senators, 
supersede  any  state  legislation  on  the  subject. 
State  f?.  Frear,  (1910)  142  Wis.  320,  126  N. 
W.  961. 
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Construction.  —  This  section  must  be 
strictly  construed.  U.  S.  v.  Robbins,  (1907) 
167  Fed.  999. 

The  offense  defined  by  this  section  is  an  in- 
famous crime.  —  To  the  same  effect  as  the 
original  note,  see  U.  S.  v.  Wells,  (1908)  163 
Fed.  313. 

Continuing  offense.  —  The  offense  defined 
by  this  section  is  a  continuing  n^e  so  long  as 
it  is  in  process  of  execution,  as  manifested 
by  overt  acts  in  pursuance  thereof.  U.  S.  v. 
Brace,  (1907)  149  Fed.  874. 

Venue.  —  Persons  accused  of  conspiring  to 
violate  a  law  in  a  particular  plaoe  may  be 
tried  there  if  they  participate  in  overt  acts 


there,  though  the  unlawful  agreement  was 
made  elsewhere,  since  participation  may  be 
proved  by  evidence  of  their  conduct  elsewhere. 
U.  S.  t?.  Campbell,  (1910)  179  Fed.  762. 

Where  a  conspiracy  to  defraud  the  United 
States  of  public  lands  waa  originally  formed 
in  one  federal  district  but  was  carried  out  by 
means  of  false  and  fraudulent  entries  of  such 
lands  in  another  'district,  made  with  the 
knowledge  and  consent  of  all  the  conspirators, 
it  was  held  that  each  of  such  overt  acts  con- 
stituted a  renewal  of  the  conspiracy  in  the 
latter  district,  and  that  the  offense  might  be 
prosecuied  in  either  district.  Arnold  v. 
Weil.  (1907)  167  Fed.  429. 
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Where  conspirators  had  heen  doing  busi- 
ness together  in  the  judicial  district  in  which 
they  were  tried,  prior  to  and  at  the  time  of 
the  crime,  and  there  was  no  evidence  that 
they  had  been  together  outside  of  the  district, 
it  was  held  that  the  jury  was  justified  in  find- 
ing the  conspiracy  to  have  been  in  that  dis- 
trict. Marrash  t\  U.  S.,  (C.  C.  A.  1909)  168 
Fed.  225. 

Limitation.  —  While  under  this  section  the 
gravamen  of  the  offense  is  the  conspiracy, 
there  also  must  be  an  overt  act  to  make  the 
offense  complete,  and  so  the  period  of  limita- 
tion within  which  it  may  be  prosecuted  must 
be  computed  from  the  date  of  the  overt  act 
rather  than  the  formation  of  the  conspiracy. 
And  where  during  the  existence  of  the  con- 
spiracy there  are  successive  overt  acts,  the 
period  of  limitation  must  be  computed  from 
the  date  of  the  last  of  them  of  which  there  is 
appropriate  allegation  and  proof.  U.  S.  v. 
Francis,  (1906)  144  Fed.  520,  modified  (C. 
C.  A.  1907)  162  Fed.  155;  U.  S.  v.  Bradford, 
(1905)  148  Fed.  413,  atprmed  (C.  C.  A.  1907) 
152  Fed.  616;  U.  8.  v.  Brace,  (1907)  149  Fed. 
874;  Jones  e.  U.  S.,  (1908)  162  Fed.  417,  89 
C.  C.  A.  303;  U.  8.  V.  Kaley,  (1909)  173  Fed. 
159;  U.  S.  V.  BreeM,  (1909)  173  Fed.  402; 
lionabaugh  v.  U.  8.,  (G.  C.  A.  1910)  179  Fed. 
476;  Jones  v.  U.  8.,  (1910)  179  Fed.  584,  103 
C.  C.  A.  142.  8ee  also  U.  8.  v.  Black,  (1908) 
160  Fed.  431,  87  C.  C.  A.  383.  Compare  U.  S. 
r.  Biggs,  (1907)  147  Fed.  264,  affirmed 
(1909)  211  U.  8.  507,  29  8.  Ct.  181,  63  U.  S. 
(L.  ed.)  306. 

A  prosecution  may  be  instituted  within 
three  years  after  the  commission  of  any  overt 
act,  although  more  than  that  length  of  time 
may  have  elapsed  since  the  conspiracy  was 
first  formed  or  the  first  of  such  acts  was 
committed  thereunder.  U.  S.  t*.  Bradford, 
(1905)  148  Fed.  413,  affirmed  (C.  C.  A.  1907) 
152  Fed.  616. 

A  conspiracy  to  restrain  or  monopolize 
trade,  in  violation  of  the  Sherman  Act  of  July 
2,  1890  (26  Stat  L.  209,  ch.  647,  7  Fed. 
Stat.  Annot.  336),  by  obtaining  control  of  a 
competitor  through  a  pledge  of  the  majority 
of  its  stock  to  secure  a  loan  to  a  stockholder, 
and  then  voting  to  suspend  business  until 
further  order  of  the  board  of  directors,  con- 
tinues, so  far  as  the  statute  of  limitations  is 
concerned,  as  long  as  any  further  action  is 
taken  in  furtherance  of  the  conspiracy.  U.  8. 
r.  Kissel,  (1910)  218  U.  8.  601,  31  8.  Ct.  124, 
54  U.  8.  (L.  ed.)   1168. 

Where  a  conspiracy  has  been  formed  and 
an  overt  act  has  been  done  in  execution  of  it 
more  than  three  years  before  the  filing  of  an 
indictment,  a  prosecution  for  that  conspiracy 
and  overt  act  is  barred  by  the  statute  of  limi- 
tations. When  in  such  a  case  subsequent 
overt  acts  are  committed  under  the  old  con- 
spiracy within  the  three  years,  the  existence 
of  the  conspiracy  and  the  conscious  participa- 
tion of  the  defendant  therein  within  the  three 
years  are  indispensable  to  the  maintenance  of 
a  prosecution  for  the  conspiracy.  But  if  these 
facts  are  established  by  competent  evidence 
such  a  prosecution  mav  be  sustained.  Ware 
r.  U.  S.,  (C.  C.  A.  1907)  154  Fed.  577. 

Conspirator   withdratoing. —  As   to   a   con- 


spirator withdrawing  from  the  scheme,  the 
statute  runs  from  time  of  his  withdrawal 
U.  8.  f?.  Raley,  (1909)   173  Fed.  159. 

Limitation  of  Bankruptcy  Act,  —  The  limi- 
tation of  one  year  imposed  bv  Bankruptcy 
Act  July  1,  1898,  ch.  541,  sec.*  29d,  30  Stat 
L.  664,  1  Fed.  Stet.  Annot.  606,  for  the  find- 
ing of  an  indictment  for  a  violation  of  such 
section,  does  not  apply  to  an  indictment 
under  this  section  for  a  conspiracy  to  ooimmit 
an  offense  thereunder.  U.  8.  r.  Comstock, 
(1908)   162  Fed.  416. 

Commencement  of  period.  —  Where  an 
alleged  conspiracy  to  defraud  the  United 
States  out  of  public  lands  was  formed  in 
September,  1002,  and  the  necessary  affidavits 
to  consummate  the  fraud  were  filed  on  tiie 
7th  and  8th  of  October,  1902,  the  filing  of 
such  afiidavite  constituted  an  overt  act  which 
sterted  limitetions  against  a  prosecution  for 
conspiracy,  which  was  barred  on  Oct.  8,  1905, 
under  Rev.  Stat.,  sec.  1044,  2  Fed.  Stat. 
Annot.  358.  limiting  prosecutions  for  federal 
offenses  to  three  years  after  the  offense  shall 
have  been  committed;  Ew  p.  Black,  (1906) 
147  Fed.  832. 

Conspiracy  generally.  —  A  conspiracy  con- 
siste  of  a  combination  between  two  or  more 
persons  to  do  a  criminal  or  an  unlawful  act, 
or  a  lawful  act  by  criminal  or  unlawful 
means,  including,  as  an  essential  element,  a 
corrupt  motive.  U.  S.  t?..  Moore,  (1909)  173 
Fed.  122. 

This  section  applies  with  equal  foree  to 
rights  of  the  United  States  created  subse- 
quent to  its  passage,  as  well  as  those  pre- 
viously existing.  C^rley  r.  U.  S.,  (1904)  130 
Fed.  1,  64  C.  C.  A.  369,  affirming  (1903)  122 
Fed.  738.     . 

Knowledge  by  an  alleged  co-conspirator 
that  the  other  defendante  were  attempting  to 
defraud  is  not  suflScient  to  involve  him  in  the 
conspiracy;  nor  is  mere  suspicion  that  he  was 
a  partv  to  the  conspiracy.  Marrash  v,  U.  8., 
(C.  C.  A.  1909)   168  Fed.  225. 

Under  this  section  it  is  sufficient  that  it  be 
the  conspirator's  purpose  to  commit  a  wilful 
fraud  on  the  law,  or  some  statutory  require- 
ment pertinent  to  be  observed,  in  view  of  the 
present  controlling  conditions;  and  it  is  not 
necessary  that  there  should  be  a  conspiracy 
to  do  an  act  that  is  an  offense  or  crime  by 
some  statute  of  the  general  government,  or  to 
deprive  the  United  States  of  ite  property  or 
some  property  right.  U.  8.  r.  Raley,  (1909) 
173  Fed.  159. 

To  the  same  effect  as  the  fourth  paragraph 
of  the  original  note,  see  U.  8.  r.  Blade,  (1908) 
160  Fed.  431,  87  C.  C.  A.  383. 

Elements  of  ct^ense.  — The  elemente  of  a 
criminal  conspiracy  under  this  section  are: 
( 1)  An  object  to  be  accomplished,  which  must 
be  either  the  commission  of  an  offense  against 
the  United  Stetes  or  to  defraud  the  United 
States;  (2)  a  plan  or  spheme  embodying 
means  to  accomplish  the  object;  (3)  an  agree- 
ment or  understanding  between  two  or  more 
persons  whereby  they  become  definitely  com- 
mitted to  co-operate  for  the  accomplishment 
of  the  object  by  the  means  embodied  in  the 
scheme,  or  by  any  effectual  means;  and  (4) 
an  overt  act  by  one  or  more  of  the  conspira- 
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tors  to  effect  the  object  of  the  conspiracy. 
U.  S.  17.  Munday,  (1911)  186  Fed.  375. 

Conspiracy  to  commit  offense  against  the 
United  States.  —  The  phrase  "offenses 
against  the  United  States/'  as  used  in  this 
section,  has  the  same  meaning  as  the  words 
"offenses  against  the  laws  of  the  United 
States  "  in  the  original  Act  of  March  2,  1867, 
14  Stat.  L.  484,  eh.  169,  the  change  being 
merely  one  of  phraseology  made  by  the  re- 
vision commission,  and  such  section  de- 
nounces conspiracies  to  commit  offenses 
created  by  any  of  the  statutes  of  the  United 
States.  Thomas  v,  U.  S.,  (1907)  166  Fed. 
897,  84  C.  C.  A.  477. 

This  section  must  be  construed  as  standing 
alone,  and  covers  all  conspiracies  to  commit 
an  act  which  is  made  a  criminal  offense  by 
the  laws  of  the  United  States;  and  the  fact 
that  the  overt  act  charged  to  have  been  com- 
mitted may  constitute  a  substantive  offense 
on  the  part  of  one  or  more  of  the  accused 
under  the  statute  which  they  conspired  to 
violate  does  not  relieve  them  from  liability 
to  prosecution  for  the  conspiracy,  at  least 
where  such  offense  is  also  a  misdemeanor. 
U.  S.  t?.  Thomas,  (1906)  146  Fed.  74. 

Conspiring  to  commit  an  offense  against  tlie 
United  States  —  To  violate  Interstate  Com- 
merce Act.  —  A  conspiracy  to  induce  the  giv- 
ing or  receiving  of  rebates  in  violation  of  the 
Elkins  Act  (Act  Feb.  19,  1903,  ch.  708,  32 
8Ut.  L.  847,  10  Fed.  Stat.  Annot.  170)  is 
punishable  under  this  section,  where  the  per- 
sons charsed  are  not  limited  to  the  giver  and 
receiver  of  the  rebate  alone.  Thomas  v.  U.  S., 
(1907)  156  Fed.  897,  84  C.  C.  A.  477. 

Under  the  Elkins  Act,  eupra^  abolishing 
imprisonment  as  a  punishment  for  offenses 
committed  against  the  acts  regulating  inter- 
state commerce,  an  indictment  alleging  that 
the  agents  of  a  shipper  and  the  agents  of  a 
railroad  company  engaged  in  interstate  com- 
merce stipulated  to  give  and  receive  rebates 
on  the  transportation  of  sugar  from  New 
York  to  Detroit,  and  thereafter  gave  and  re- 
ceived such  rebates  in  pursuance  of  such 
frfiudulent  conspiracy,  merely  alleged  a  viola- 
tion of  the  Interstate  Commerce  Act  as 
amended  by  the  Elkins  Act,  and  was  there- 
fore not  sustainable  as  alleging  a  conspiracy 
to  commit  an  offense  against  the  United 
States.  U.  S.  v.  New  York  Cent.,  etc.,  R.  Co., 
(1906)  146  Fed.  298,  affirmed  (1909)  212 
U.  S.  481,  500,  29  S.  Ct.  304,  309,  63  U.  S. 
(L.  ed.)  613,  624. 

The  Hepburn  Act  (Act  of  June  29,  1906, 
ch.  3591,  sec.  1,  34  Stat.  L.  584,  1909  Supp. 
Fed.  Stat.  Annot.  256),  which  makes  it  a 
criminal  offense  for  a  common  carrier  to 
issue  any  interstate  free  transportation,  ex- 
cept to  certain  classes  of  persons,  and  for  any 
person  not  belonging  to  one  of  such  classes 
to  use  such  free  transportation,  does  not  sub- 
ject to  punishment  the  officer  or  agent  who 
issues  such  transportation,  nor  a  person  to 
whom  it  is  issued,  unless  he  uses  the  same; 
and  hence  an  indictment  will  lie,  under  Rev. 
Stat.,  sec.  5440,  for  conspiracy  to  commit  an 
offense  under  said  act,  against  an  agent  of  a 
railroad  company  and  others,  to  whom  by 
agreement  he  issues  interstate  free  passes  on 


behalf  of  said  company,  and  who  pursuant  to 
such  agreement  sell  the  same  for  use  by 
others  not  within  the  excepted  classes.  U.  S. 
V.  Clark,  (1908)   164  Fed.  75. 

To  violate  immfigration  law.  —  Assisting 
the  importation  of  alien  contract  laborers  is 
an  *'  offense  against  the  United  States,"  with-  / 
in  the  meaning  of  Rev.  Stat.,  sec.  5440,  since 
Congress,  in  making  it  a  misdemeanor,  by 
the  Act  of  Feb.  20,  1907,  34  Stat.  L.  898,  ch. 
1134,  sec.  4,  1909  Supp.  Fed.  Stat.  Annot. 
164,  to  assist  the  immigration  of  such  per- 
sons, has  made  such  action  a  crime,  indictable 
as  such,  although,  by  section  5  of  that  Act, 
it  has  provided  a  remedy  in  the  nature  of  a 
civil  action  for  the  recovery  of  a  penalty  for 
a  violation  of  the  Act.  U.  S.  v.  Stevenson, 
(1909)  216  U.  S.  200,  30  S.  Ct.  37,  54  U.  S. 
(L.  ed.)  157;  U.  S.  v.  Tsokas,  (1908)  163 
Fed.  129. 

To  violate  bankruptcy  law.  —  An  indict- 
ment will  lie  under  this  section  for  conspir- 
acy to  conceal  from  the  trustee  of  one  of  the 
deiendants  in  bankruptcy,  property  belonging 
to  his  estate  in  banxruptcy,  in  violation  of 
Bankr.  Act  of  July  1,  1898,  ch.  641,  sec.  29b, 
30  Stat.  L.  554,  1  Fed.  Stat.  Annot.  605, 
which  makes  it  a  criminal  offense  for  any 
person  "while  a  bankrupt"  to  conceal  prop- 
erty of  his  estate  from  his  trustee;  and  such 
indictment  is  not  demurrable  because  the 
date  of  the  conspiracy  and  concealment  is 
laid  prior  to  the  bankruptcy  proceedings 
where  it  is  charged  as  a  part  of  the  conspir- 
acy that  a  plan  was  formed  to  bring  about 
such  proceedings  pursuant  to  which  the  prop- 
erty was  removed  and  concealed,  purposely 
omitted  from  the  bankrupt's  schedules,  and 
kept  concealed  from  the  trustee  after  his  ap- 
pointment. U.  S.  V.  Cohn,  (1906)  142  Fed. 
983,  affirmed  (1907)  157  Fed.  651,  85  C.  C. 
A.  113.  But  an  indictment  against  a  bank- 
rupt and  others,  charging  a  conspiracy  to 
conceal  property  of  tl^  bankrupt  from  his 
trustee  in  violation  of  the  Bankruptcy  Act 
does  not  charge  an  offense  under  Rev.  Stat., 
sec.  5440,  where  it  shows  that  the  conspiracy 
was  formed  and  the  property  removed  and 
concealed  by  defendants  prior  to  the  bank- 
ruptcy, but  does  not  aver  that  it  was  in  con- 
templation of  bankruptcy,  or  that  any  overt 
act  was  committed  after  the  bankruptcy,  al- 
though it  charges  a  further  conspiracy  there- 
after to  continue  the  concealment.  U.  S.  v. 
Grodson,   (1908)   164  Fed.  157. 

A  conspiracy  by  bankrupts  to  conceal  their 
property  from  their  trustee  formed  within 
thirty  days  of  the  filing  of  the  ^petition  in 
bankruptcy,  and  followed  by  actual  conceal- 
ment of  the  property,  is  an  offense  which  con- 
tinues to  the  date  of  the  refusal  to  turn 
over  the  property  to  the  trustee  on  his  elec- 
tion, and  an  indictment  for  conspiracy  under 
this  section  properly  charges  the  commission 
of  the  offense  as  of  such  date.  U.  S.  v.  Stem, 
(1911)   186  Fed.  854. 

An  indictment  will  not  lie  under  this  sec- 
tion for  a  conspiracy  to  effect  the  conceal- 
ment by  a  bankrupt  of  property  from  his 
trustee,  in  violation  of  Bankr.  Act  1898,  sec. 
296,  ch.  641,  30  Stat.  L.  554,  1  Fed.  Stat. 
Annot.    606,    where    the    trustee    himself    is 
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charged  as  one  of  the  oonspiratora,  and  the 
aTerments  of  the  indictment  show  that  there 
was,  in  fact,  no  concealment  of  property  from 
him,  and  no  purpose  that  there  should  be 
such  concealment.  Johnson  r.  U.  8.,  (C.  C. 
A.  1907)   168  Fed.  69. 

A  bankrupt  corporation  may  commit  the 
criminal  offense  of  knowingly  or  fraudulently 
concealing  its  property  from  its  trustee,  and 
indiTiduals  who  conspire  to  cause  a  corpora- 
tion to  commit  such  offense  are  indictable  for 
the  conspiracy  under  section  5440,  and  it  is 
immaterial  that  the  corporation  is  not  or 
cannot  be  indicted  as  one  of  the  conspirators. 
Cohen  v.  U.  8.,  (1907)  157  Fed.  661,  85  C.  C. 
A.  113.  See  also  U.  S.  o.  Young,  etc.,  Co., 
(1909)  170  Fed.  110. 

To  violaie  intemal  revenue  lavo,  —  An  in- 
dictment will  lie,  under  this  section,  for  con- 
spiracy to  remove  distilled  spirits  on  which 
the  tax  had  not  been  paid,  in  violation  of 
Rev.  Stat.  sec.  3296,  3  Fed.  Stat.  Annot. 
671,  although  it  is  charged  that  the  purpose 
of  the  conspiracy  was  accomplished.  Scott 
V,  U.  8..  (C.  C.  A.  1908)   166  Fed.  172. 

To  violate  National  Banking  Act.  —  A 
conspiracy  to  violate  Rev.  Stat.  sec.  5209, 
6  Fed.  Stat.  Annot.  145,  by  causing  false 
entries  to  be  made  in  the  books  of  a  national 
bank  by  an  officer  or  agent  thereof  for  the 
purpose  of  defrauding  the  bank  or  others,  or 
deceiving  an  agent  appointed  to  examine  the 
affairs  of  the  bank,  is  one  to  commit  "  an 
offense  against  the  United  States,"  within 
the  meaning  of  section  5440.  Scott  v.  V^  8., 
(C.  C.  A.  1904)   130  Fed.  429. 

A  conapiracy  to  violate  the  **  bucket  ahop  " 
lata  (Act  March  1,  1909,  ch.  233,  35  Stat  L. 
670)  of  the  District  of  Columbia  is  an  offense 
against  the  United  States,  within  section 
5440.  U.  S.  V.  Campbell,  (1910)  179  Fed. 
762. 

To  suborn  perjury.  —  A  conspiracy  by  two 
or  more  persons  to  procure  the  commission  of 
perjury,  which  embraces  an  unsuccessful  at- 
tempt, is  punishable  under  the  criminal  laws 
of  the  United  States,  even  though  it  be  con- 
ceded that  an  attempt  by  one  person  to 
suborn  another  to  commit  perjury  may  not 
be  so  punishable,  since  under  section  5440 
it  is  clearly  criminal  for  two  or  more  persons 
to  conspire  to  commit  any  offense  against  the 
United  States,  provided  only  that  one  or  more 
of  the  parties  to  the  conspiracy  do  not  act 
towards  effecting  the  object  of  the  conspiracy. 
Williamson  v.  U.  S.,  (1908)  207  U.  S.  426,  28 
8.  Ct.  163,  52  U.  S.  (L.  ed.)  278. 

The  precise  persons  to  be  suborned,  or  the 
time  and  place  of  such  suborning,  need  not 
be  agreed  upon  in  the  minds  of  the  conspira- 
tors, in  order  to  constitute  the  crime  of  con- 
spiracy to  suborn  perjury.  Williamson  v.  U. 
S.,  (1908)  207  U.  S.  425,  28  S.  Ct.  163,  52 
U.  8.  (L.  ed.)  278. 

7*0  obstruct  the  adminietration  of  justice. 
—  A  conspiracy  to  corruptly  obstruct  and  im- 
pede the  due  administration  of  justice  in  a 
court  of  the  United  States  in  a  civil  action 
between  private  parties,  in  violation  of  Rev. 
Stat.  sec.  5399,  5  Fed.  Stat.  Annot.  388,  is 
a  conspiracy  to  commit  an  offense  against  the 
United  States  within  the  meaning  of  section 


5440.    Wilder  v.  U.  8.,  (C.  C.  A.  1906)  143 
Fed.  433. 

Misconduot  in  office.  —  Aaauming  that  tlie 
common  law  as  it  existed  in  Maryland  whet 
the  District  of  Columbia  was  ceded  exists  is 
the  district,  and  that  it  makes  miscondoet  in 
office  a  criminal  offense,  it  is  not  an  offense 
against  the  United  States  as  a  distinct  sot< 
ereign  in  such  sense  that  an  indictment  will 
lie  under  section  5440  for  conspiracy  to  com- 
mit such  offense  in  the  district,  especially 
against  a  person  who  is  not  a  resident  there- 
of.   U.  8.  V.  Haas,  (1906)   167  Fed.  211. 

Merger.  —  A  conspiracy  to  commit  an  of- 
fense against  the  United  States,  made  ia 
itself  a  criminal  offense  by  Rev.  Stat  sec 
5440,  2  Fed.  Stat.  Annot.  247,  is  not  merged 
in  the  completed  offense,  where  the  two 
offenses  are  of  the  same  grade  and  the  pun- 
ishment is  substantially  the  same.  U.  S.  c. 
Scott,  (1905)  139  Fed.  697,  affirmed  (C.  C. 
A.  1908)    166  Fed.  172. 

Defenses. — An  agent  of  a  railroad  com- 
pany, having  authority  to  issue  passes,  in- 
dicted with  others  for  a  conspiracy  to  issue 
interstate  free  passes,  to  be,  and  which  were, 
used  in  violation  of  the  Hepburn  Act  (Act  of 
June  29,  1*906,  ch.  3951,  sec.  1,  34  Stat  L 
684,  Fed.  Stat.  Supp.  255),  cannot  defend  oi 
the  ground  that  his  principal  had  no  knowl- 
edge of  the  fact,  and  therefore  committed  no 
offense  under  the  Act  U.  8.  v.  Clark,  ( 1908) 
164  Fed.  75. 

It  is  not  a  defense  to  a  prosecution  for 
conspiracy  between  officers  of  a  national  bank 
to  embezzle,  abstract,  or  wilfully  misappro- 
priate its  funds  by  means  of  excessive  loam 
or  overdrafts  for  their  benefit,  that  the  comp- 
troller of  the  currency  did  not  do  all  he  might 
have  done  to  compel  a  correction  of  soelt 
irregularities.  U.  S.  v.  Breese,  (1909)  173 
Fed.  402. 

It  is  no  defense  to  an  indictment  under 
section  6440,  for  conspiracy  by  defendants, 
who  were  importers,  and  an  officer  of  tbe 
customs  revenue  service,  to  defraud  the  United 
States  by  effecting  the  entry  of  goods  by  pay- 
ment of  less  than  the  legal  duty,  by  means 
of  false  invoices  to  be  approved  by  sueli 
officer,  that  if  the  practice  prescribed  by  the 
statute  had  been  followed  the  object  of  tbe 
alleged  conspiracy  could  not  have  been  a^ 
complished,  because  such  officer  was  not  au- 
thorized to  pass  on  the  correctness  of  the  in- 
voices, where  the  indictment  avers  that  be 
was  charged  with  such  duty  by  the  practice 
prevailing  at  the  port,  and  that  defendants, 
by  taking  advantage  of  such  practice,  in  fact 
accomplished  the  purpose  of  the  oonspiraer. 
In  such  case  it  is  immaterial  whether  the 
practice  was  legal  or  illegal.  U.  S.  v.  Rosen- 
thal, (1903)  126  Fed.  766. 

Conspiracy  to  defraud  —  Construction. -- 
This  section  should  be  construed  as  declaring 
not  only  against  conspiracies  to  commit  of- 
fenses, but  also  to  conspiracies  to  defraud 
the  United  States,  and  to  punish  such  con- 
spiracies when  supplemented  by  an  overt  set, 
though  the  wrong  has  not  become  effectoal 
in  its  purpose,  (hirley  r.  U.  S.,  (1904)  130 
Fed.  1,  64  C.  C.  A.  369,  affirming  (1903)  Ifl 
Fed.  738. 
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Intent.  —  Instructions  with  respect  to  the 
intent  necessary  to  be  found  to  warrant  a 
conviction  of  defendants  on  a  charge  of  con- 
spiracy to  defraud  the  United  States,  which 
charged,  in  effect,  that  if  defendants  intended 
the  consequences  which  naturally  and  in  fact 
resulted  from  their  acts,  and  such  result  was 
to  defraud  the  government,  they  could  not  be 
acquitted  because  they  may  not  have  thought 
the  government  would  be  defrauded,  were 
held  to  be  correct.  McGregor  r.  U.  S.,  (1904) 
134  Fed.  187,  69  C.  C.  A.  477. 

Where  an  indictment  charged  that  defend- 
ants conspired  to  defraud  the  United  States 
by  unlawfully  and  fraudulently  procuring  the 
issuance  of,  and  converting  to  their  own  use, 
certain  land  scrip,  and  that  to  effect  the  ob- 
jects of  their  conspiracy  they  "unlawfully, 
knowingly,  falsely,  and  fraudulently"  ap- 
plied for  and  procured  the  appointment  of  a 
pretended  administrator  of  the  succession  of 
a  person  to  whom  a  private  land  claim  had 
been  confirmed,  on  whose  application  the 
acrip  was  issued,  it  was  held  not  to  be  neces- 
sary that  the  government  should  prove  that 
defendants  had  actual  knowledge  of  the  true 
facts  in  relation  to  the  succession,  or  that  the 
allegations  made  in  their  petition  for  the  ap- 
pointment of  the  administrator  were  false; 
but  that  it  was  sufficient  if  defendants  had  no 
knowledge  of  their  truth,  or  reason  to  be- 
lieve them  to  be  true,  and  they  were  in  fact 
ialse,  and  that  this  was  true  although  the  in- 
dictment averred  actual  knowledge,  such  an 
averment  being  surplusage,  and  one  which 
need  not  be  proved.  U.  S.  v,  Bradford, 
(1905)    148  Fed.  413. 

Elements  of  offense,  —  To  constitute  the 
offense  of  conspiring  "to  defraud  the  United 
States  "  under  this  section  it  is  not  essential 
that  the  conspiracy  should  have  been  to  com- 
mit an  act  in  violation  of  a  criminal  statute. 
U.  S.  V,  Stone,  (1905)   135  Fed.  392. 

In  a  prosecution  for  conspiracy  to  defraud 
the  United  States  by  the  execution  of  straw 
bail,  it  was  not  necessary  that  the  govern- 
ment should  prove  that  the  accused  did  not 
appear  on  the  day  required,  since  the  govern- 
ment was  defrauded  when  the  accused  were 
released  on  the  strength  of  a  recognizance, 
apparently  good,  but  worthless  in  fact. 
Radford  v.  U.  S.,  (1904)  129  Fed.  49,  63  C. 
C.  A.  491. 

Vot  limited  to  property  rights.  —  The 
term  "defraud,"  as  used  in  this  section, 
flhould  not  be  construed  as  limited  to  frauds 
respecting  property  rights,  but  includes  the 
deprivation  of  any  right  by  deception  or  arti- 
fice; the  act  being  intended  to  secure  the 
wholesome  administration  of  the  laws  and 
affairs  of  the  United  States  in  the  interests 
of  the  government.  Curley  v,  U.  S.,  (1904) 
130  Fed.  1,  64  C.  C.  A.  369;  McGregor  v.  U. 
S.,  (C.  C.  A.  1904)  134  Fed.  187;  U.  S.  v. 
Stone,  (1905)  135  Fed.  392;  U.  S.  v.  Brad- 
ford, (1906)  148  Fed.  413,  affirmed  (C.  C.  A. 
1907)  152  Fed.  616;  Haas  v.  Henkel,  (1909) 
166  Fed.  621,  affirmed  (1910)  216  U.  S.  462, 
30  S.  Ct.  249,  64  U.  S.  (L.  ed.)  669;  U.  S.  t\ 
Moore,  (1909)   173  Fed.  122. 

Thus  an  indictment  is  good  thereunder 
which  avers   facts  sufficiently  showing  that 


defendants  conspired  to  deceive  inspectors  of 
the  United  States  in  the  exercise  of  their 
official  functions  by  fraudulently  inducing 
them  to  approve  life  preservers  which  did  not 
in  fact  comply  with  the  requirements  of  the 
federal  law,  and  that  they  committed  overt 
acts  pursuant  to  such  conspiracy.  U.  S.  v. 
Stone,  (1905)   136  Fed.  392. 

To  corruptly  administer  the  laws.  —  A  con- 
spiracy to  defraud  the  United  States  by  cor- 
ruptly administering  an  Act  of  Congress,  con- 
trary to  the  true  intent  and  policy  thereof, 
constitutes  an  indictable  offense  under  this 
section.    U.  S.  t?.  Moore,  (1909)  173  Fed.  122. 

Furnishing  adva/nce  information  of  govern- 
ment reports,  —  An  agreement  between  a 
clerk  in  the  department  of  agriculture  and 
others  pursuant  to  which  jsuch  clerk  furnished 
to  the  others  advance  information  of  the  con- 
tents of  a  report  to  be  afterward  made  public 
by  the  department  regarding  the  condition  of 
the  cotton  crop,  based  on  which  information 
the  outsiders  speculated  in  the  market  for  the 
benefit  of  all  parties  to  the  agreement,  does 
not  constitute  a  conspiracy  to  defraud  the 
United  States  within  the  meaning  of  section 
6440.  U.  S.  V.  Haas,  (1906)  167  Fed.  211. 
Compare  U.  S.  v.  Haas,  (1908)   163  Fed.  908. 

Obtaining  advance  information  of  govern- 
ment reports,  —  A  conspiracy  to  obtain  ad- 
vance information  of  government  agricul- 
tural reports  and  statistics  before  officicd  pub- 
lication does  not  constitute  a  "  conspiracy  to 
defraud  "  the  United  States.  Haas  v,  Henkel, 
(1909)  166  Fed.  621,  affirmed  (1910)  216 
U.  S.  462,  30  S.  Ct.  249,  54  U.  S.  (L.  ed.) 
569. 

To  publish  incorrect  government  reports,  — 
A  conspiracy  to  cause  the  publication  of  in- 
correct monthly  agricultural  reports  concern- 
ing the  cotton  crop  of  the  current  year 
constituted  a  "  conspiracy  to  defraud "  the 
United  States,  prohibited  by  this  section. 
Haas  r.  Henkel,  (1909)  166  Fed.  621,  af- 
firmed (1910)  216  U.  S.  462,  30  S.  Ct.  249, 
64  U.  S.  (L.  ed.)  569. 

False  information  about  national  banks. — 
An  indictment  alleging  the  conspiracy  to  de- 
fraud the  United  States  in  the  exercise  of  its 
governmental  and  fiscal  functions,  by  deliber- 
fi'tely  giving  false  information  regarding  the 
financial  condition  of  a  national  bank,  the 
fraud  resulting  in  lessening  the  powr  of  the 
federal  government  by  failure  to  maintain  in 
efficient  condition  one  portion  of  the  national 
fiscal  system,  stated  an  offense  against  the 
United  States ;  it  being  possible  to  have  a  con- 
spiracy to  defraud  by  merely  deceiving  a  gov- 
ernmental officer,  though  neither  the  govern- 
ment nor  the  officer  was  deprived  thereby  of 
money  or  monev  value.  U.  S.  v,  Morse, 
(1908)    161   Fed.  429. 

Impersonation  of  another  on  civil  seririoe 
eofamination.  —  In  Curley  v,  U.  S.,  (1904) 
130  Fed.  1,  64  C.  C.  A.  369,  it  appeared  that 
the  defendant  H.,  desiring  to  procure  appoint- 
ment as  a  letter  carrier,  a  position  in  the 
classified  civil  service  of  the  United  States, 
unlawfully  agreed  with  defendant  C.  that 
the  latter  should  falsely  impersonate  H.  at  a 
civil  service  examination,  and  do  all  acts  re- 
quired by  the  examiners,  and  sign  H.'s  name 
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to  the  examination  papers  to  be  delivered  to 
C.  for  examination  while  he  should  imperson- 
ate H.;  C,  in  pursuance  of  such  conspiracy, 
gained  entrance  to  the  examination,  and 
falsely  signed  H/s  name  to  a  declaration 
sheet  which  was  required  to  be  in  the  hand« 
writing  and  on  the  honor  of  the  applicaQt.  It 
was  held  that  such  facts  constituted  a  con- 
spiracT  to  defraud  the  United  States,  pro- 
hibited by  section  5440. 

To  defraud  individuaU.  —  A  conspiracy  to 
defraud  an  individual,  even  though  the  mails 
be  made  use  of  for  the  purpose,  does  not  fall 
within  the  terms  of  section  5440.  What  is 
there  provided  for  is  a  conspiracy  of  two  or 
more  either  to  commit  an  offense  against  the 
United  States  or  to  defraud  it.  U.  S.  v. 
Clark,  (1903)   121  Fed.  100. 

To  violate  postal  laica.  —  A  scheme  where- 
by the  publishers  of  a  newspaper  attempted 
to  procure  the  special  rate  to  publishers  of 
one  cent  a  pound,  instead  of  the  transient 
rate  of  four  cents  a  pound,  by  deceiving  the 
post-olBoe  employees  as  to  the  circulation  of 
the  paper,  was  held  not  to  constitute  a  con- 
spiracy to  defraud  the  United  States  where 
the  paper  was  entitled  under  the  law  to  the 
one  cent  a  pound  rate  for  its  entire  issue. 
U.  S.  r.  Atlanta  Journal  Co.,  (1911)  186  Fed. 
666. 

Where  one  was  tried  for  conspiring  to  use 
the  mails  to  carry  out  a  scheme  to  defraud,  it 
was  held  to  be  sufficient  for  the  government 
to  show  that  written  or  printed  matter  about 
the  scheme  charged  was  mailed  to  one  of  the 
three  persons  named  in  tlie  indictment  as  the 
persons  defendant  planned  to  defraud,  and 
that  copies  of  the  same  printed  matter  were 
sent  through  the  mails  to  a  mailing  list 
throughout  the  United  States.  U.  S.  v.  Mar- 
rin,  (1908)  159  Fed.  767,  affirmed  (1909) 
167  Fed.  961,  93  C.  C.  A.  351. 

Where  the  accused  and  others  conspired  to 
further  a  scheme  to  defraud  through  the  post 
oflSoe  department,  it  was  held  that  each  overt 
act  of  mailing  a  letter  pursuant  to  such 
scheme  or  withdrawing  a  letter  from  the  post 
office  warranted  a  charge  of  conspiracy  to 
commit  such  offense,  so  that  an  indictment 
therefor  would  not  shield  from  a  subsequent 
indictment  for  another  conspiracy  of  the  same 
person  to  commit  another  and  additional 
offense,  though  of  the  same  kind.  Francis  v, 
U.  S.,  (C.  C.  A.  1907)  152  Fed.  166. 

To  violate  homeatead  land  laws.  —  A  con- 
spiracy to  d«fraud  the  United  States  of  the 
possession  of  public  lands  by  means  of  fraudu- 
lent homestead  entries  is  within  this  section, 
although  there  is  no  purpose  to  carry  the  pre- 
liminary entries  to  final  entry  and  patent. 
Steams  v,  U.  S.,  (C.  C.  A.  1907)  162  Fed. 
900. 

In  Jones  v,  U.  S.,  (1908)  162  Fed.  417,  89 
C.  C.  A.  303,  it  was  held  that  to  obtain  land 
of  the  government  open  to  entry  under  its 
homestf>ad  laws  by  means  of  false  proof  in 
respect  to  the  entryman's  residence  or  im- 
provements thereon,  or  for  the  use  or  benefit 
or  another,  is  not  only  a  fraud  in  fact,  but  a 
fraud  on  the  homestead  law,  a  conspiracy  to 
commit  which  constitutes  a  violation  of  sec- 
tion 5440. 


To  violate  eoal-land  laws.  —  A  conspirsev 
to  obtain  title  to  coal  lands  of  the  United 
States,  in  clear  violation  of  the  prohibitioo 
of  the  coal-land  laws  against  making  more 
than  one  entry,  is  embri^ed  by  the  provisioB 
of  this  section  making  criminal  eonapirada 
"  to  defraud  the  United  States  in  any  man- 
ner or  for  any  purpose."  U.  S.  v.  Keitel, 
(1908)  211  U.  S.  370,  29  S.  Ct.  123,  53  U.  S. 
(L.  ed.)  280. 

In  U.  S.  V.  Bobbins,  (1907)  157  Fed.  999, 
it  appeared  that  the  defendant  entered  into  a 
conspiracy  to  defraud  the  United  States  of 
title  to  and  the  possession  of  large  tracts 
of  coal  land  by  procuring  others  to  enter  the 
land  in  separate  parcels  as  caab  purchasers; 
defendants  furnisiiing  the  money,  and  the 
entrymen  holding  the  land  in  secret  trust  for 
defendants.  It  was  held  that  the  gist  of  the 
conspiracy  being  the  intent  to  give  snch 
entries  a  false  appearance  for  the  purpoee 
of  misleading  the  United  States,  it  consti- 
tuted a  conspiracv  to  defraud  the  United 
States,  prohibited  by  this  section,  tiiough  de- 
fendants did  not  stand  in  such  a  poeition 
to  the  government  as  to  require  a  diaclosorB 
of  the  true  facts. 

In  Pereles  v.  Weil,  (1907)  157  Fed.  419, 
it  was  held  that  an  indictment  which  charges 
defendants  with  conspiracy  to  defraud  the 
United  States,  by  obtaining  for  a  certain  cor- 
poration coal  lands  of  the  United  States,  m 
excess  of  the  quantity  which  it  could  lawfall? 
acquire  under  the  coal-land  purchase  laws, 
bv  means  of  entries  to  be  made  by  certain  of 
the  defendants  as  individuals  thereby  secur- 
ing patents  to  themselves,  paying  for  the 
lands  with  money  furnished  by  the  eorport- 
tion,  and  thereupon  conveying  such  lands  to 
the  corporation,  and  which  charges  as  overt 
acts  the  making  of  applications  for  sneh 
entries,  the  acquiring  of  patents,  and  the  mik- 
ing of  such  conveyances,  does  not  state  an 
o£^nse  under  this  section,  where  it  does  not 
aver  that  such  defendants  were  employed  or 
procured  by  the  corporation  to  maJce  appli- 
cations for  the  entries  in  its  behalf,  tiiat 
there  there  was  any  fraudulent  intention  in 
fact  in  making  the  entries,  or  that  the  patents 
issued  thereon  were  void;  there  being  nothing 
in  the  statute  to  prevent  the  corporation  from 
lawfully  acquiring  by  purchase  any  quantity 
of  coal  lands,  the  title  to  which  or  the  prefer- 
ence right  to  purchase  which  had  been  law- 
fully acquired  by  others. 

To  violate  school  land  latos,  —  In  Hyde  f. 
Shine,  (1905)  199  U.  S.  62,  25  S.  Ct.  760,  50 
U.  S.  (L.  ed.)  90,  affirming  (1904)  132  Fed, 
645,  it  was  held  that  a  conspiracy  to  obtain 
school  lands  from  the  states  of  Cafifomia  and 
Oregon  in  the  names  of  fictitious  or  disquali- 
fied persons  by  the  use  of  forged  affidavits,  as- 
signments, and  other  documenta,  and  to  re- 
linquish them  'to  the  United  States  under  the 
Act  of  June  4,  1897,  ch.  2,  sec  1,  30  Stat 
L.  36,  7  Fed.  Stat.  Annot.  314,  in  exchange 
for  other  public  lands,  cannot  escape  con- 
demnation under  this  section  forbidding  con- 
spiracies to  defraud  the  United  Stata^  on 
the  theory  that  the  United  States,  having 
received  the  school  lands  in  lieu  of  other 
lands   patented,   has  not  been  defrauded  — 

922 


Vol.  II,  p.  847,  860.  5440. 


CONSPIRACY. 


Tol.  II,  p.  247,  teo.  5440. 


even  aasuming  that  the  United  States  stands 
in  the  position  of  a  bona  fide  purchaser  in 
respect  to  the  school  lands.  Compare  In  re 
Benson,   (1904)    131  Fed.  968. 

To  violate  Timber  and  Stone  Act,  —  A 
conspiracy  to  induce  entrymen  who  have  made 
application  under  the  Timber  and  Stone  Act 
of  June  3,  1878,  as  amended  by  the  Act  of 
Aug.  4,  1892,  7  Fed.  Stat.  Annot.  300,  to 
agree  to  convey  after  patent,  is  not  one  to 
defraud  the  United  States  "m  any  manner 
or  for  any  purpose,"  within  the  meaning  of 
section  5440,  since  the  former  statute  not 
only  does  not  expresslv  prohibit  an  entryman 
from  making  such  an  ligreement,  but  im- 
pliedly sanctions  it.  U.  S.  r.  Biggs,  (1909) 
211  U.  S.  507,  29  S.  Ct.  181,  63  U.  S.  (L. 
ed.)  305;  U.  S.  r.  Sullenberger,  (1909)  211 
U.  S.  522,  29  8.  Ct.  186,  53  U.  S.  (L.  ed.) 
311. 

To  constitute  a  violation  of  this  section  by 
conspiring  to  defraud  the  government  of  pub- 
lic lands  subject  to  entry  under  Timber  and 
Stone  Act,  it  is  not  essential  that  a  patent 
for  the  lands  be  issued  and  delivered ;  a  viola- 
tion of  the  section  not  depending  upon  the 
success  of  the  conspiracy,  and  becoming  com- 
plete when  the  final  step  has  been  taken  by 
the  conspirators  in  inducing  fraudulent  en- 
tries and  the  issuance  of  certificates  of  pur- 
chase. U.  S.  V.  Black,  (1908)  160  Fed.  431, 
87  C.  C.  A.  383. 

Completion  of  offense.  —  Where  a  con- 
spiracy is  formed  to  defraud  the  United 
States'  in  any  manner,  in  violation  of  this 
section,  the  offense  is  complete  when  the  con- 
spiracy is  formed,  and  the  conspirators  are 
subject  to  prosecution  whenever  one  or  more 
of  them  has  done  any  act  in  the  furtherance 
of  the  unlawful  scheme  devised  and  agreed 
on ;  it  being,  therefore,  sufficient  that  the  con- 
spiracy, when  formed,  was  attended  with  cor- 
rupt motives  and  was  for  a  corrupt  purpose. 
U.  S.  V,  Moore,   (1909)   173  Fed.  122. 

Joinder  of  offenses.  —  In  McGregor  r.  U.  S., 
(C.  C.  A.  1904)  134  Fed.  187,  it  was  held 
that  charges  against  the  same  defendants  for 
conspiracy  to  defraud  the  United  States, 
based  on  this  section,  and  for  receiving  money 
from  their  alleged  co-conspirator  for  aiding  to 
procure  a  contract  from  the  government,  and 
for  services  rendered  in  relation  to  the  same, 
based  on  sections  1781,  1782  (1  Fed.  Stat. 
Annot.  712,  6  Fed.  Stat;  Annot.  606),  defend- 
ants being  clerks  in  a  department,  and  such 
charges  all  relating  to  the  same  transaction, 
might  properly  be  joined  in  different  counts  in 
the  same  indictment  under  Rev.  Stat.  sec. 
1024,  2  Fed.  Stat.  Annot.  337. 

Bvidence  —  Generally .  —  Upon  the  trial  of 
a  charge  of  conspiracy,  where  the  prosecution 
depends  upon  inferences  to  be  dravm  from 
facts  to  prove  the  conspiracy,  great  latitude 
of  proof  must  be  allowed,  and  the  jury  should 
have  before  them,  and  are  entitled  to  con- 
sider, every  fact  which  has  a  bearing  upon 
and  a  tendency  to  prove  the  ultimate  fact  in 
issue.  U.  S.  V.  Greene,  (1906)  146  Fed.  803, 
affirmed  (C.  C.  A.  1907)   154  Fed.  401. 

Riilee  of  evidence,  —  The  same  rules  of  law 
and  evidence  govern  the  trial  and  decision  of 
the  issue  whether  or  not  a  defendant  jointly 


with  others  consented  or  agreed  to  the  exist- 
ence of  a  former  conspiracy  within  the  three 
years,  and  the  subsequent  execution  of  it, 
which  control  the  issue  whether  or  not  the 
conspiracy  was  originally  formed,  where  that 
is  the  crucial  issue.  Ware  v,  U.  S.,  (1907) 
154  Fed.  577,  $4  C.  C.  A.  503. 

Competency,  —  In  a  prosecution  for  con- 
spiracy to  defraud  the  United  States  of  public 
lands  by  fraudulently  acquiring  state  lands, 
and  having  ^hem  included  within  a  national 
forest  reservation,  thus  acquiring  the  right 
to  select  in  exchange  public  lands  of  the 
United  States  of  greater  value,  where  one  of 
the  defendants  was  at  the  time  of  the  trans- 
actions commissioner  of  the  (j!«neral  Land 
Office,  evidence  that  the  reservation  was  es- 
tablished on  his  recommendation,  that  news 
of  the  fact  was  given  out  in  advance  of  the 
official  announcement,  and  that  his  resigna- 
tion  was  afterward  requested  by  his  superiors 
because  of  his  conduct  in  relation  to  forest 
reservations,  was  held  to  be  competent  on  the 
trial  of  a  codefendant.  Jones  v,  U.  S.,  (1910) 
179  Fed.  584,  103  C.  C.  A.  142. 

Sufficiency.  —  Evidence  that  employees  of 
the  owner  of  a  distillery  joined  and  partici- 
pated with  him  in  removing  from  such  dis- 
tillery to  a  place  other  than  a  bonded  ware- 
house spirits  on  which  the  internal  revenue 
tax  had  not  been  paid,  in  violation  of  Bev. 
Stat.  sec.  3296,  3  Fed.  Stat.  Annot.  671, 
under  circumstances  from  which  they  must 
have  known  the  illegal  nature  of  the  trans- 
actions, was  held  to  be  sufficient  to  sustain  an 
indictment,  under  t'Eis  section,  of  both  em- 
ployer and  employees,  for  conspiracy  to  com- 
mit an  offense  against  the  United  States.  U. 
S.  V.  Scott,  (1905)  139  Fed.  697,  affirmed 
(C.  C.  A.  1908)  165  Fed.  172. 

A  charge  of  conspiracy  for  the  concealment 
of  property  by  a  bankrupt,  in  violation  of 
Bankr.  Act  July  1, 1898,  ch.  541,  sec.  296  ( h  , 
30  Stat.  L.  554,  1  Fed.  Stat.  Annot.  605, 
may  be  supported  by  evidence  that  the  prop- 
erty was  sold  under  a  chattel  mortgage  given 
by  the  bankrupt  prior  to  the  bankruptcy, 
where  it  is  shown  that  such  mortgage  and 
sale  were  merely  colorable,  and  that  the 
property,  in  fact,  remained  that  of  the  bank- 
rupt. Cohen  v,  V.  S.,  ( 1907)  157  Fed.  651,  85 
C.  C.  A.  113, 

Sufficiency.  —  A  charge  under  Rev.  Stat., 
sec.  5440,  of  conspiracy  between  officers  of  a 
national  bank  to  embezzle,  abstract,  or  wil- 
fully misapply  its  funds  in  violation  of  sec- 
tion 5209,  5  Fed.  Stat.  Annot.  145,  was  held 
to  be  supported  by  evidence  that,  acting  to- 
gether with  a  common  understanding,  defend- 
ants largely  overdrew  their  respective  ac- 
counts with  the  bank,  to  such  an  extent  that 
they  were  wholly  unable  to  meet  the  same,  as 
they  must  have  known,  and  that,  to  cover  up 
such  overdrafts,  by  a  common  understanding 
they  placed  worthless  notes  in  the  bank  with 
the  intent  and  result  of  injuring  and  defraud- 
ing the  bank  and  impairing  its  capital.  U.  S. 
V,  Breese,   (1909)    173  Fed.  402. 

For  other  cases  on  sufficiency  of  evidence  to 
prove  conspiracy,  see  Lehman  v,  U.  S.,  (1903) 
127  Fed.  41,  61  C.  C.  A.  577 ;  Jones  v.  U.  S., 
(C.  C.  A.  1910)   179  Fed.  684. 


928 


Vol.  n,  p.  847»  Me.  5440. 


CONSPIRACY. 


ToL  II,  p.  S47,  MO.  6440. 


Circumstantial  evidence.  —  Ck)n8piracy  to 
defraud  the  United  States  under  this  section 
is  not  necessarily  established  by  direct  evi- 
dence. Circumsiantial  evidence  may  suffice. 
A  formal  agreement  need  not  be  proved.  It 
is  sufficient  to  show  that  the  parties  were 
acting  together  understandingly  to  accomplish 
the  same  unlawful  purpose,  even  though  in- 
dividual conspirators  may  do  acts  in  further- 
ance of  the  common  unlawful  design,  apart 
from  and  unknown  to  others.  Marrash  v. 
U.  S..  (C.  C.  A.  1909)  168  Fed.  225.  See  also 
U.  S.  r.  Breese,  (1909)  173  Fed.  402. 

Of  acta  and  declarations.  —  To  the  same 
effect  as  the  first  paragraph  of  the  original 
note,  U.  S.  f.  Francis,  (1906)  144  Fed.  520, 
modified  (C.  C.  A.  1907)   152  Fed.  156. 

Declarations  made  by  one  conspirator  while 
the  conspiracy  was  in  progress,  and  relating 
to  its  object,  although  not  in  furtherance 
thereof,  are  admissible  as  part  of  the  res 
gestcB  against  each  conspirator.  Jones  v.  U. 
a,  (1910)   179  Fed.  684,  103  C.  C.  A.  142. 

On  the  trial  of  defendants  charged  with 
having  conspired  with  a  person  named  and 
with  others  to  the  grand  jurors  unknown  to 
induce  a  partnership  to  accept  rebates  from 
railroad  companies  on  shipments  in  violation 
of  the  interstate  commerce  law,  where  there 
was  evidence  tending  to  establish  the  con- 
spiracy, and  that  the  arrangement  for  the 
illegal  rebates  was  made  between  defendants 
and  one  member  of  such  partnership,  entries 
in  a  private  memorandum  book  kept  by  such 
partner,  showing  sums  received  as  "  freight 
commissions  ^  and  distributed  between  the 
partners  individually,  which  transactions  did 
not  appear  on  the  books  of  the  firm,  were 
held  to  be  admissible  in  evidence.  Thomas 
r.  U.  S.,  (1907)  156  Fed.  897,  84  C.  C.  A. 
477.  But  an  overt  act  committed  by  one  of 
the  alleged  coconspirators  within  the  three 
years  pursuant  to  a  conspiracy  between  him 
and  the  defendant,  formed  and  followed  by  an 
overt  act  more  than  three  years  prior  to  the 
^ling  of  the  indictment  without  the  defend- 
ant's consent  or  agreement  within  the  three 
years  to  the  continued  existence  and  execu- 
tion of  the  conspiracy,  was  held  to  be  in- 
competent to  establish  its  existence  and  his 
participation  therein  withip  the  three  years. 
Ware  v.  U.  S.,  (1907)  164  Fed.  577,  84  C.  C. 
A.  603. 

On  the  trial  of  an  indictment  for  conspir- 
acy, the  admission  in  evidence  of  declarations 
made  by  one  of  the  alleged  conspirators  be- 
fore proof  of  the  conspiracy  was  held  to  be  a 
matter  of  order  of  proof  within  the  discretion 
of  the  court,  and  not  prejudicial  where  such 
proof  was  subsequently  made  by  evidence 
other  than  the  declarations.  Cohen  t?.  U.  S., 
(1907)   157  Fed".  651,  85  C.  C.  A.  113. 

On  a  trial  for  criminal  conspiracy,  in  de- 
termining whether  a  conspiracy  was  formed 
and  whether  acts  were  done  to  effect  the  same, 
it  was  held  that  the  acts  and  conduct  of  a  de- 
fendant not  on  trial  might  be  considered  in 
connection  with  those  of  the  defendant  or  de- 
fendants on  trial.  U.  S.  v.  Breese,  (1909) 
173  Fed.  402. 

On  the  prosecution  of  defendant  for  con- 
spiring to  defraud  the  United  States  of  piil)lic 


lands  by  fraudulently  acquiring  state  lands 
of  little  or  no  value,  procuring  their  in- 
clusion in  a  national  forest  reservation,  and 
obtaining  in  lieu  lands  of  greater  value  from 
the  government  in  exchange  therefor,  evidence 
of  such  fraudulent  acquiring  of  state  lands 
within  the  boundaries  of  the  reservation  sub- 
sequently established,  more  than  three  years 
before  the  finding  of  the  indictment,  and  the 
sale  of  which  by  the  state  had  afterward  been 
validated  by  an  act  of  the  legislature,  was 
held  to  be  admissible  as  tending  to  prove  the 
intent  and  design  of  the  conspiracy.  Jones 
V.  U.  S.,  (1910)  179  Fed.  584,  103  C.  C.  A- 
142. 

Subsequent  acts.  —  In  a  prosecution  for 
conspiracy  to  defraud  the  United  States  bv 
suborning  certain  named  persons  to  commit 
perjury  in  making  entries  under  Timber  and 
Stone  Act  June  3,  1878,  ch.  151,  20  Stat.  I-. 
89,  7  Fed.  Stat.  Annot.  300,  it  was  held  that 
evidence  of  acts  of  the  alleged  perjurers  com- 
mitted long  after  they  had  sworn  to  and  filed 
their  statements,  and  that  subsequent  to  such 
filing  they  had  agreed  with  defendant  D.  for 
a  money  consideration  to  file  a  relinquish- 
ment of  their  application  at  such  a  time  as 
he  could  manage  to  take  it  up  with  scrip, 
together  with  a  relinquishment  so  filed,  was 
inadmissible  to  show  motive.  Dwinnell  r. 
U.  S.,  (C.  C.  A.  1911)  186  Fed.  764. 

Prior  fraudulent  intent  of  one  coconspira- 
tor,—  Facts  which  show  that  one  of  several 
alleged  conspirators  had  conceived  a  fraudu- 
lent intent  before  he  entered  into  the  con- 
spiracy do  not  constitute  competent  evidence 
that  his  alleged  coconspirators^  who  had  no 
knowledge  of  those  facts,  had  such  an  intent 
before  or  at  the  time  the  conspira<7  was 
formed.  Miller  r.  U.  S.,  (1904)  133  Fed.  337, 
66  C.  0.  A.  399. 

Intimacy  between  parties  charged.  —  Pre- 
vious intimacy  between  peraons  charged  with 
conspiracy  is  competent  and  important  proof, 
and  proof  of  close  intimacy  is  especially  im- 
portant if  the  duties  of  the  parties  respec- 
tively were  intended  to  be  in  opposition,  and 
should  the  occasion  arise  might  forbid  such 
intimacy,  as  where  the  conspiracy  charged 
was  to  defraud  the  government  in  reapect  to 
contracts  for  public  work,  and  the  alleged 
conspirators  were  respectively  contractors  for 
such  work  and  the  government  engineer  officer 
in  charge  of  the  same.  U.  S.  r.  Greene, 
(1906)  146  Fed.  803,  affirmed  (0.  C.  A.  1907) 
154  Fed.  401. 

Written  admissions.  —  On  the  trial  of  de- 
fendants charged  with  conspiracy  to  d^raud 
the  United  Stotes  of  certain  lands,  a  special 
agent  for  the  land  department  testified  that 
he  asked  one  of  the  defendants  for  a  state- 
ment in  respect  to  the  transaction,  and  in 
reply  received  a  letter  from  him  stating:  "I 
send  herewith  the  statement  of  Mr.  Williams, 
covering;  as  I  believe,  all  the  points  you  sug- 
gested," and  inclosing  an  affidarit  of  said 
Williams  to  which  were  attached  copies  of 
contracts  of  different  dates  between  the  defend- 
ants relating  to  the  acquisition  of  the  lands 
in  question.  It  was  held  that  it  was  error 
to  permit  the  prosecution  to  detach  the  copy 
of  one  of  the  contracts  from  the  affidavit  and 
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to  introduce  the  same,  together  with  the 
letter  in  evidence,  as  a  declaration  or  admis- 
sion of  defendant,  and  at  the  same  time  to 
exclude  the  affidavit  and  copies  of  the  other 
contracts  which  formed  an  integral  part  of 
the  statement.  Perrin  v,  U.  S.,  (1909)  169 
Fed.  17,  94  C.  C.  A.  385. 

Other  offenses.  —  On  the  trial  of  a  defend- 
ant for  conspiracy  to  defraud  the  United 
States  of  public  lands,  evidence  that  he  had 
previously  been  engaged  in  the  illegal  ac- 
quisition of  public  lands  elsewhere  by  a  dif- 
ferent method  was  admissible  as  bearing  upon 
the  questions  of  intent,  purpose,  and  design. 
Williamson  v.  U.  S.,  (1908)  207  U.  S.  426, 
28  S.  Ct.  163,  62  U.  S.  (L.  ed.)  278;  Jones  V, 
U.  S.,  (1910)  179  Fed.  584,  103  G.  C.  A.  142. 

Where  an  indictment  for  conspiracy  to  de- 
fraud the  United  States  of  government  land 
by  fraudulent  homestead  entries  charged  de- 
fendants with  conspiracy  to  defraud  the  gov- 
ernment of  lands  embraced  in  certain  home- 
stead claims  filed  by  certain  named  persons, 
it  was  held  that  the  government  was  properly 
permitted,  for  the  purpose  of  proving  de- 
fendants' intent  and  guilty  knowledge,  to 
show  that  various  other  persons  had  also 
filed  on  and  made  final  proof  on  various  other 
tracts  of  land  under  the  homestead  laws,  in 
pursuance  of  an  agreement  with  the  defend- 
ants and  for  their  benefit.  Jones  v.  U.  S., 
(1908)  162  Fed.  417,  89  C.  C.  A.  303.  See 
also  Olson  v,  U.  S.,  (1904)  133  Fed.  849,  67 
C.  C.  A.  21. 

Letters  between  coconspirators.  —  On  the 
trial  of  a  defendant,  under  this  section,  for 
conspiracy  to  commit  an  offense  against  the 
United  States,  a  letter  passing  between  others 
of  the  alleged  conspirators  was  held  to  be 
competent  against  the  defendant  as  tending 
to  prove  the  conspiracy,  in  the  absence  of 
specific  objection  to  the  part  of  it  referring 
to  defendant.  Stirlen  t*.  U.  S.,  (C.  C.  A. 
1910)   183  Fed.  302. 

Motive  or  intent.  —  Evidence  as  to  how  the 
entrymen  of  timber  and  stone  lands  under- 
stood their  arrangement  with  one  of  the  de- 
fendants charged  with  a  conspiracy  to 
suborn  perjury,  and  of  their  purpose  in  ap- 
plying for  the  land,  was  held  to  be  admissible 
where  no  formal  contracts  were  executed  be- 
tween the  alleged  conspirators  and  the  pro- 
posed entrymen,  the  alleged  understandings 
being  of  an  ambiguous  nature,  and  proof  of 
the  conspiracy  depending  upon  a  variety  of 
circumstances  tending  .to  show  motive  or  in- 
tent. Williamson  v.  U.  S.,  (W8)  207  U.  S. 
425,  28  S.  Ct.  163,  52  U.  S.  (L.  ed.)  278. 

Proof  of  conspiracy  barred  by  statute  of 
limitations.  —  Proof  of  the  formation  by  the 
defendant  and  others,  more  than  three  years 
before  the  indictment,  of  such  a  conspiracy 
as  that  charged  in  the  indictment  and  of  an 
overt  act  thereunder  prior  to  the  three  years, 
is  insufficient  to  sustain  the  charge  of  a  con- 
spiracy within  the  three  years.  But  in  con- 
nection with  evidence  aliunffe  of  the  existence 
of  the  conspiracy  and  of  the  defendant's  con- 
scious participation  in  it  within  the  three 
years,  it  is  competent  evidence  for  the  con- 
sideration of  the  jury  in  determining  the 
issue  presented  bv  the  indictment.  Ware  r. 
U.  S.,  (1907)   164  Fed.  577,  84  C.  C.  A.  503. 


To  y^rove  criminal  intent.  r—Vv  here,  in  a 
prosecution  against  officers  of  a  national  bank 
and  alleged  aiders  and  abetters  for  misapply- 
ing the  bank's  funds,  it  was  claimed  that 
such  application  was  made  partly  through 
overdrafts  by  defendant  K.  for  the  benefit 
of  a  hosiery  company,  and  that  defendant  K. 
had  conspired  with  certain  of  the  officers  of 
the  bank  to  defraud  it  of  its  funds,  evidence 
that  many  other  customers  of  the  bank  had 
made  overdrafts  on  it,  the  details  of  which 
were  exhibited  on  certain  pages  of  the  bank's 
individual  .ledger  offered  in  evidence,  was  held 
to  be  admissible  as  bearing  on  defendant's 
criminal  intent.  Prettyman  v.  U.  S.,  (C.  C. 
A.  1910)  180  Fed.  30.  , 

Of  probable  cause.  —  On  an  application  to 
remove  persons  to  another  federal  district 
where  they  were  charged  with  violating  sec- 
tion 5440  by  conspiring  to  defraud  the  United 
States  of  public  lands,  certified  copies  of 
general  land  office  records  showing  that 
all  the  entries  of  public  lands  mentioned  in 
the  indictment  were  perfected  and  issued 
therefor  prior  to  all  the  alleged  overt  acts 
under  the  alleged  conspiracy,  and  more  than 
three  years  before  the  indictment  was  filed, 
were  admissible  on  the  question  of  probable 
cause  of  the  charge.  U.  S.  v.  Black,  (1908) 
160  Fed.  431,  87  C.  C.  A.  383. 

Unlawful  use  of  mails.  —  In  a  trial  for  con- 
spiring to  use  the  mails  in  carrying  out  a 
scheme  to  defraud,  the  cashbook,  checks,  and 
entries  of  cash  in  defendant's  deposit  book 
in  a  trust  company,  made  during  the  continu- 
ance of  the  scheme,  were  held  to  be  properly 
admitted  to  show  the  conspiracy.  U.  S.  v. 
Marrin,  (1908)  169  Fed.  767,  affirmed  (C.  C. 
A.  1909)   167  Fed.  951. 

So  all  mail  connected  with  the  scheme, 
shown  to  have  passed  through  the  post  office 
to  any  person,  whether  named  in  the  indict- 
ment or  not,  was  held  to  be  evidence  upon 
the  question  of  the  existence  of  the  scheme.  U. 
S.  V,  Marrin,  supra. 

Burden  of  proof.  —  Where  an  indictment 
for  conspiracy  wilfully  to  misapply  the  funds 
of  a  national  bank  charged  that  the  con- 
spiracy had  been  formed  between  certain 
officers  of  the  bank  and  defendant  K.,  to  wil- 
fully misapply  the  funds  of  the  bank  to  the 
use  of  a  hosiery  company,  and  that  such 
conspiracy  was  accomplished  by  an  act  of 
defendant  K.  in  drawing  and  accepting  a 
draft  in  behalf  of  the  hosiery  company,  and 
in  depositing  the  draft  in  the  bank,  and  ob- 
taining credit  therefor  in  the  hosiery  com- 
pany's account,  to  effect  the  object  of  the 
conspiracy,  it  was  held  that  the  burden  was 
on  the  government  to  prove  that  the  conspir- 
acy as  alleged  was  entered  into,  that  defend- 
ant K.  was  a  party  to  it,  and  that  the  acts 
referred  to  were  done  by  him  to  effect  the 
object  of  the  conspiracy  in  order  to  sustain 
a  conviction.  Prettvman  v.  U.  S.,  (C.  C.  A. 
1910)   180  Fed.  30.  ' 

Questions  for  jury. — The  questions  whether 
a  conspiracy  existed,  as  charged  in  an  indict- 
ment, and  whether  an  act  was  done  by  one  or 
more  of  the  defendants  to  effect  the  object 
of  the  conspiracy,  are  questions  of  fact  for 
the  jur^'.  Marrash  v.  U.  S.,  (C.  C.  A.  1909) 
168  Fed.  225. 
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Overt  acta.  —  While  no  overt  act  was  re- 
quired to  constitute  a  conspiracy  at  common 
law,  a  conspiracy  to  defraud  the  United 
States,  denounced  by  this  section,  is  not  ef- 
fected until  an  overt  act  is  committed  by  one 
or  more  of  the  conspirators.  Jones  v.  U.  S., 
(C.  C.  A.  1908)  162  Fed.  417. 

It  is  not  enough  under  this  section  that 
the  conspiracy  be  direc^  to  the  attainment 
of  some  unlawful  object,  or  to  the  attainment 
of  some  lawful  object  by  unlawful  means;  it 
must  be  directed  to  the  attainment  of  one  of 
the  objects  specified.  Nor  is  it  enough  that 
the  overt  act  be  directed  to  the  attainment  of 
another  object;  it  must  be  directed  to  the 
attainment  of  the  object  which  brings  the  con- 
spiracy within  the  class  made  criminal;  and 
when  that  object  is  attained  "the  object  of 
the  conspiracy,"  in  the  sense  of  the  statute. 
Is  effected,  and  there  cannot  be  a  further 
evert  act.  Lonabaugh  r.  U.  8.,  (C.  C.  A. 
1910)   179  Fed.  476. 

Where  the  overt  act  alleged  as  a  part  of  a 
conspiracy  to  defraud  the  United  States  took 
place  after  the  conspiracy  had  been  consum- 
mated, it  was  held  to  be  ineffective  as  an 
overt  act  to  constitute  such  offense.  Eso  p. 
Black,  (1906)  147  Fed.  832;  U.  8.  v.  Ehrgott, 
(1910)  182  Fed.  267. 

Whether  an  act  changed  in  an  indictment 
for  conspiracy  as  an  overt  act  to  effect  the 
object  of  such  conspiracy  was  such  overt  act 
may  be  determined  by  the  court,  where  it  is 
clear  from  the  face  of  the  indictment  that  it 
could  not  by  any  possibility  have  tended  to 
effect  the  object  of  the  conspiracy.  U.  S.  t?. 
Biggs,  (1907)  157  Fed.  264,  affirmed  (1909) 
2irU.  8.  607,  29  8.  Ct.  181,  63  U.  8.  (L.  ed.) 
306. 

In  an  indictment  under  this  section  for 
conspiracy  to  commit  an  offense  against  the 
United  States  by  bringing  Chinamen  into  the 
country  from  Mexico  in  violation  of  the 
statute,  by  means  of  a  certain  vessel,  it  was 
held  that  the  provisioning  of  such  vessel  for 
the  outward  voyage  and  the  sailing  of  such 
vessel  from  an  American  port  to  Mexico  for 
the  purpose  of  accomplishing  the  purpose  of 
the  conspiracy  might  be  averred  as  overt  acts. 
Daly  V.  U.  8.,  (C.  C.  A.  1909)  170  Fed. 
821. 

Where  defendants  conspired  to  obtain  reser- 
vation lands  by  procuring  false  applications 
to  purchase,  it  was  held  that  defendant's  act 
in  procuring  some  person  to  make  an  applica- 
tion to  purchase,  and  a  false  oath  accompany- 
ing it,  would  constitute  a  sufficient  overt  act. 
U.  8.  t?.  Raley,  (1909)   173  Fed.  159. 

Where  a  conspiracy  contemplated  fraudu- 
lent entries  on  definite  tracts  of  public  land 
under  the  8tone  and  Timber  Act,  and  in  order 
to  accomplish  the  same  the  co-operation  of 
sixteen  persons  to  act  as  entrymen  was  re- 
quired, and  one  of  the  conspirators  obtained 
such  persons,  an  alleged  overt  act  charged  to 
consist  of  the  payment  of  $200  to  defendant, 
who  was  one  oi  the  sixteen,  in  order  to  induce 
him  to  make  a  fraudulent  entry  and  transfer 
of  the  lands  to  the  conspirators,  was  an  act 
which  pertained  to  the  conspiracy  itself,  and 
was  therefore  insufi3cient.  Ea^  p.  Black, 
(1906)  147  Fed.  832. 


Indictment  —  Oenerally,  —  An  indictment 
under  this  section  for  conspiracy  to  defraud 
the  United  States  of  public  lands  is  not  oot 
charging  a  conspiracy  to  do  an  act  not  ub- 
lawful  in  itself,  because  there  is  no  separat'* 
statute  making  it  a  crime  to  defraud  the 
United  States  so  that  it  is  neoessary  to  set 
out  criminal  or  unlawful  means  to  charge  an 
offense,  but  the  statute  itself  makes  a  con- 
spiracy to  defraud  the  United  States  a  dis- 
tinct crime,  and  no  further  offense  need  be 
averred  or  proved.  Mays  v.  U.  8.,  (C.  C. 
A.  1910)   179  Fed.  610. 

An  indictment  for  a  conspiracy  to  defraud 
the  United  States,  which  charges  a  corrupt 
agreement  by  which  an  officer  of  the  United 
States  is,  in  substance,  to  have  a  secret  in- 
terest in  a  public  contract  as  to  the  fulfilling 
of  which  by  the  contractor  that  officer  is  to  be 
the  judge,  is  sufficient  without  averring  that 
the  interest  was  given  him  or  the  money  paid 
to  him  to  infiuence  his  official  conduct  upon 
the  very  contract  in  question,  or  allegii^E 
which  of  the  various  ways  of  defrauding  the 
government  was  in  the  minds  of  the  con- 
spirators, or  that  they  all  were.  Crawford 
V.  U.  8.,  (1909)  212  U.  S.  183,  29  S.  Ct.  260, 
53  U.  8.  (L.  ed.)  465. 

An  indictment  under  this  section  for  eon- 
spiracy  to  defraud  the  United  States,  which 
avers  that  defendant  and  an  officer  of  the 
United  States  "unlawfully  did  conspire, com- 
bine, confederate,  and  agree  together  .  .  . 
knowingly  to  defraud  the  said  United  States 
in  the  manner  following,  that  is  to  say,"  fol- 
lowed *by  an  averment  that  defendant  prom- 
ised and  agreed  with  said  officer  to  pay  him  a 
commission  on  the  price  of  each  and  every 
one  of  certain  articles  which  should  be  pur- 
chased by  the  United  States  by  procurement 
of  such  officer,  fairly  imports  an  assent  or 
agreement  on  the  part  of  the  officer,  and  is 
sufficient  in  such  respect  to  charge  conspiracy, 
although  the  officer's  -assent  is  not  directly 
averred.  U.  8.  v.  Green,  (1906)  136  Fed. 
618. 

Conatruction.  —  While  a  charge  of  con- 
spiracy to  defraud  the  United  States,  which 
wholly  omits  some  essential  element  of  the 
offense,  cannot  be  aided  by  the  statement  of 
acts  done  to  effect  its  object,  this  does  not 
prevent  reference  to  such  statement  for  the 
purpose  of  ascertaininpr  the  sense  in  which 
terms  are  used  in  charging  the  conspiracy. 
Steams  t\  U.  8.,  (C.  C.  A.  1907)  162  Fed. 
900. 

Limitationa,  —  Where  an  indictment  for 
conspiracy  to  defraud  the  United  States  in 
violation  of  this  section  alleged  the  forma- 
tion of  the  conspiracy  on  Sept  1,-  1901,  and 
that  on  April  10,  1905,  within  the  period  of 
limitation,  defendants,  in  furtherance  of  the 
conspiracy  and  to  carry  out  and  effect  its 
object,  performed  certain  overt  acts  specified, 
each  being  alleged  to  haVe  taken  place  within 
three  years  prior  to  the  indictment,  the  in- 
dictment sufficiently  charged  that  the  original 
conspiracy  was  continuously  in  existence,  and 
was  not  defective  as  indicatin.iB^  that  tl>e  overt 
acts  only,  and  not  the  conspiracy,  had  been 
committed  within  three  years,  though  it  did 
not  in*  terms  allege  a  new  or  renewed  con- 
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spiracy.    U.  S.  v.  Barber,  (1007)   167  Fed. 
889i 

Averment  of  date,  —  An  indictment  nnder 
thiB  section  need  not  aver  with  exact  accuracy 
the  date  of  the  formation  or  be^nning  of 
the  conspiracy,  nor,  if  the  date  ib  alleced, 
need  it  he  proved  as  laid,  but  it  is  sufficient 
if  the  conspiracy  is  proved  to  have  existed 
prior  to  the  commission  of  the  overt  act 
charged,  and  that  it  continued  to  exist  at 
that  time.  Bradford  v.  U.  S.,  (C.  C.  A. 
1907)  162  Fed.  617. 

Intent,  —  An  indictment  charging  a  defend- 
ant with  a  conspiracy  to  "  commit  an  offense 
against  the  United  States"  must  state  an 
agreement  to  do  acts  which,  if  done,  would 
constitute  a  specific  offense ;  and  where  an  in- 
tent is  an  essential  part  of  such  offense,  as 
defined  by  the  statute,  such  intent  must  be 
averred.  U.  S.  v.  Green,  (1906)  136  Fed.  618, 
afprmed  199  U.  S.  601,  26  S.  Gt.  748,  50  U.  S. 
(L.  ed.)  328.  Compare  U.  S.  v.  Stone,  (1906) 
136  Fed.  392. 

Failure  to  negative  exception  in  statute,  — 
An  indictment  based  on  this  section,  charging 
a  conspiracy  to  defraud  the  United  States  by 
causing  the  violation  of  another  statute  sub- 
sequently enacted,  need  not  negative  an  ex- 
ception found  in  the  later  statute,  which, 
being  entirely  separable  from  the  section  upon 
which  the  indictment  is  founded,  is  a  matter 
of  defense.  U.  S.  v.  Stone,  (1906)  136  Fed. 
392. 

Defrauding  persons  unknown,  —  It  is  not 
a  valid  objection  to  an  indictment  which 
charges  the  accused  with  conspiring  to  devise 
a  scheme  to  defraud  persons  imknown  to  the 
grand  jury,  that  it  shows  on  its  face  that  the 
defendants  were  also  guilty  of  the  offense  — 
with  which  they  are  not  charged  in  the  in- 
dictment—  of  conspiring  to  defraud  persons 
known  to  the  grand  jury.  Miller  v.  U.  S., 
(1904)  133  Fed.  837,  66  G.  G.  A.  399. 

Overt  act, — An  overt  act  must  be  all^^ed 
in  an  indictment  for  conspiracy  as  an  essen- 
tial element  of  that  offense.  Ea>  p.  Black, 
(1906)  147  Fed.  832.  Compare  U.  S.  v, 
Burkett,  (1907)  160  Fed.  208. 

An  indictment,  under  this  section,  against 
two  defendants,  charging  them  with  a  con- 
spiracy to  commit  an  offense  against  the 
United  States  by  making  certain  false  entries 
in  the  books  of  a  national  bank,  of  which  one 
of  the  defendants  was  an  officer,  in  violation 
of  Rev.  Stat.  sec.  6209,  6  Fed.  Stat.  Annot. 
145,  was  not  bad  because,  in  stating  the  de- 
tails of  the  overt  act  committed  by  defend- 
ants, it  was  averred  that  the  entries  which 
were  made  in  the  books  of  the  bank  were 
made  by  the  hand  of  the  defendant  who  was 
not  an  officer  thereof;  it  being  averred  that 
both  defendants  were  present  and  partici- 
pated in  the  carrying  out  of  the  plan  formed 
between  them  to  make  such  entries.  Scott  v, 
U.  6.,  (1904)  130  Fed.  429,  64  G.  G.  A.  631. 

An  indictment  under  this  section,  which 
charges  that  defendants  knowingly,  unlaw- 
fully, wickedly,  and  corruptly  conspired  to 
defraud  the  United  States  out  of  its  title 
to  certain  public  lands  by  means  of  false, 
fraudulent,  and  fictitious  entries  of  the  same 
under  the  land  laws,  and  that  in  pursuance 


of,  and  to  effect  the  object  of,  such  con- 
spiracy, certain  acta  set  forth  were  com- 
mitted by  one  or  more  of  the  defendants,  was 
held  not  insufficient  because  it  did  not  ex- 
pressly aver  that  such  acts  were  done  with 
knowledge  of  the  fraudulent  and  illegal  char- 
acter of  the  entries.  The  essence  of  the 
offense  is  the  conspiracy,  and  while  an  overt 
act  is  an  essential  element  under  the  statute, 
the  use  of  the  word  ''knowingly"  in  charg- 
ing the  conspiracy  must  fairly  be  held  to  ap- 
ply to  and  characterize  the  acts  specifically 
charged  to  have  been  done  in  furtherance  of 
such  conspiracy,  and  for  the  purpose  of 
carrying  it  into  effect.  U.  8.  v.  Mitchell, 
(1905)   141  Fed.  666. 

While  the  conspiracy  denounced  by  this 
section  is  not  punishable  until  the  commis- 
sion of  some  overt  act  in  pursuance  thereof, 
the  offense  consists  of  the  conspiracy  alone, 
so  that  the  validity  of  an  indictment  under 
such  section  must  be  tested  by  averments 
concerning  the  conspiracy  unaided  by  those 
in  respect  to  the  overt  acts  committed  there- 
under. Dwinnell  v.  U.  S.,  (G.  G.  A.  1911) 
186  Fed.  754. 

Objections  to  indictment  —  how  taken.  — 
The  objection  that  an  indictment  for  con- 
spiracy to  defraud  the  United  States  of  cer- 
*  tain  public  lands  does  not  make  it  altogether 
clear  to  what  lands  the  conspiracy  related 
cannot  be  taken  by  a  motion  in  arrest  of 
judgment.  Steams  v,  U.  S.,  (G.  G.  A.  1907) 
152  Fed.  900. 

Joinder  of  causes,  —  Under  R.  S.  sec.  1024, 
2  Fed.  Stat.  Annot.  337,  counts  for  using  the 
mails  to  defraud,  in  violation  of  section  5480, 
5  Fed.  Stat.  Annot.  973,  and  for  conspiracy 
to  commit  such  offense,  under  section  5440, 
where  based  upon  the  same  transaction,  may 
be  joined  in  one  indictment.  U.  S.  v,  Glark, 
(1903)   125  Fed.  92. 

Motive,  —  Where  it  is  alleged  that  certain 
persons  confederated  to  do  a  lawful  act  by 
criminal  means,  the  indictment  must  charge 
that  the  means  employed  were  attended  by  a 
corrupt  motive.  U.  S.  v,  Moore,  (1909)  173 
Fed.  122. 

An  indictment  for  conspiracy,  alleging  that 
defendants  conspired  to  procure  the  malad- 
ministration of  an  Act  of  Gongress  appropri- 
ating money  for  the  survey  of  public  lands  in 
a  specified  order,  by  procuring  the  use  of  such 
funds  for  the  survey  of  lands  which  were  non- 
agricultural  and  the  subject  of  fictitious  en- 
tries, sufficiently  charged  the  conspirators' 
corrupt  purpose,  and  was  therefore  not  ob- 
jectionable for  failure  to  allese  that  defend- 
ants had  guilty  knowledge  of  the  falsity  of 
the  entries.  U.  S.  v.  Moore,  (1909)  178  Fed. 
122. 

Certainty,  —  An  indictment  under  this  sec- 
tion making  it  an  offense  to  conspire  either 
to  commit  any  offense  against  tne  United 
States  or  to  defraud  the  United  States,  must 
charge  the  act  constituting  the  offense  with 
reasonable  certainty,  and  not  by  mere  infer- 
ence. U.  S.  r.  Atlanta  Journal  Go.,  (1911) 
185  Fed.  656. 

An  indictment  charging  that  the  defendants 
conspired  together  to  defraud  the  govern- 
ment of  the  title  to  a  portion  of  the  public 
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domain,  to  wit,  etc.,  and  in  puriuanoe  of  tlM 
conspiracy  performed  the  oTert  acts  of  ob- 
taining and  using  before  the  register  and  re- 
ceiver of  the  local  land  office  false  and  bogus 
affidavits  represented  by  defendants  to  be 
genuine  in  making  proof  of  a  timber  culture 
entry  theretofore  regularly  made  on  the  land 
by  H.,  since  deceased,  under  an  agreement 
with  his  widow  that  they  were  to  succeed 
by  conveyance  from  her  to  all  the  rights  of 
the  government  secured  by  virtue  of  a  patent 
issu^  by  the  government  baaed  on  such 
proofs,  was  not  defective  for  uncertainty.  U. 
S.  p.  Burkett,  (1907)   160  Fed.  208. 

Particularity.  —  In  an  indictment  for  con- 
spiracy to  defraud  the  United  States,  it  is 
sufficient  that  the  means  be  set  out  with  such 
particularity  as  will  put  defendant  on  notice 
of  what  he  is  to  meet  at  the  trial.  U.  S.  r. 
Raley,   (1909)    173  Fed.  159. 

An  indictment  for  conspiracy  to  defraud 
the  I'nited  States  by  a  false  invoice  is  not 
vitiated  by  the  particularity  with  which  the 
overt  act  is  set  forth,  if  the  conspiracy  of  it- 
self be  sufficient.     IJ.   S.  v.   Stamatopoulos, 

(1908)  164  Fed.  524. 

Where  an  indictment  for  conspiracy  to  de- 
fraud the  United  States  alleged  that  defend- 
ant conspired  to  obtain  Umatilla  reservation 
lands  by  procuring  persons  to  make  false 
affidavits  for  the  purchase  of  the  lands  on 
defendant's  account,  and  by  procuring  per- 
sons to  make  contracts  prior  to  such  pur- 
chase whereby  the  title  was  to  inure  to  de- 
fendant's benefit,  and  by  procuring  them  to 
make  false  proofs  of  residence  and  cultiva- 
tion of  the  lands,  all  of  which  acts  were  for- 
bidden and  unlawful,  it  sufficiently  charged 
the  means  by  which  the  conspiracy  was  to  be 
effectuated.  U.  S.  v,  Raley,  (1909)  173  Fed. 
159. 

Where  an  indictment  charged  a  conspiracy 
to  induce  a  shipper  to  receive  rebates  from 
railroad  companies  in  violation  of  the  fed- 
eral statute,  it  was  not  essential  to  aver  the 
names  of  such  railroad  companies  which  were 
not  known  to  the  grand  jury.  Thomas  v. 
U.  S.,  (1907)   156  Fed.  897,  84  C.  C.  A.  477. 

In  an  indictment  for  conspiracy  to  defraud 
the  United  States  by  making  a  false  oath  or 
affidavit  in  connection  with  the  purchase  of 
reservation  lands,  it  was  held  not  to  be  nec- 
essary to  set  out  the  details  of  the  adminis- 
tration of  the  oath,  by  whom  administered, 
or  that  the  person  officiating  was  an  officer 
duly   qualified   to   do   so.     U.    S.   V,    Raley, 

(1909)  173  Fed.  159. 

Variance,  —  Where  an  indictment  charged 
a  conspiracy  to  defraud  the  United  States  of 
money?  thereafter  to  become  due  from  a  cer- 
tain mercantile  firm  as  customs  duties,  proof 
that  the  merchandise  in  question  was  eon- 
signed  to  a  firm  of  custom  brokers,  who  paid 
the  duties  thereon,  was  not  a  variance;  the 
goods  being  owned  by  the  mercantile  firm, 
and  so  consigned  only  for  convenience  of 
entry.  Grunberg  t?.  U.  S.,  (C.  C.  4.  1906) 
146  Fed.  81. 

Under  an  indictment  against  a  number  of 
defendants  for  conspiracy  to  defraud  the  gov- 
ernment out  of  certain  public  lands,  charged 
to  have  been  illegally  entered  for  the  benefit 


of  the  defendants,  it  is  not  a  fatal  varianee 
that  the  proof  shows  that  some  of  them  only 
shared  in  the  benefit;  the  offense  bein^  eora- 
plete  if  the  conspiracy  is  established  and  an 
overt  act  committed  in  pursuance  thereol 
Olson  r.  U.  S.,  (1904)  133  Fed.  849,  67  C. 
C.  A.  21. 

While  in  an  indictment  under  this  section 
for  a  conspiracy  to  nuike  use  of  the  mails 
pursuant  to  a  scheme  to  defraud,  a  fraudn- 
lent  purpose  must  be  averred  and  proved,  and 
where  a  purpose  to  defraud  two  jointly  is 
charged  it  must  be  proved  as  laid,  yet  where 
the  sending  of  individual  letters  to  parties 
named  is  charged  in  the  indictment  in  dif- 
ferent counts,  an  averment  in  general  terms 
of  an  intent  to  defraud  these  parties  does  not 
necessarily  import  that  the  conspiracy  con- 
templated a  joint  defrauding  of  the  whole 
number  named ;  the  parties  not  being  in  busi- 
ness together  or  jointly  interested  in  the 
property  which  it  was  the  aim  of  the  con- 
spiracy to  secure.  Marrin  t?.  U.  S.,  (1900) 
167  Fed.  961,  93  C.  C.  A.  361. 

There  was  not  a  fatal  variance  between  in- 
dictment and  proof  in  a  prosecution  for  con- 
spiracy under  this  section,  because  the  in- 
dictment charged  that  the  defendants  eon* 
spired  with  each  other  and  with  others  to  the 
'grand  jurors  unknown,  while  the  evidence 
showed  that  the  name  of  another  conspirator 
was  in  fact  known,  where  the  indictment 
fully  sets  out  his  connection  with  the  con- 
spiracy, and  designated  him  by  name,  so  as 
to  clearly  advise  the  defendants  of  the  charge 
against  them.  Jones  v.  U.  S.,  (1910)  179 
Fed.  584,  103  C.  C.  A.  142. 

Curing  defect,  —  Where  an  indictment  for 
conspiracy  to  knowingly  and  wilfully  obstruct 
the  passage  of  the  mails,  in  violation  of  this 
section  and  section  3995,  5  Fed.  Stat.  Annot« 
911,  was  defective  for  failure  to  charge  that 
defendants  conspired  to  "knowingly  and  wil- 
fully "  obstruct  the  mails,  the  detect  was  not 
cured  by  the  allegation  that  they  did  "  know- 
ingly, unlawfully,  and  feloniously  combine^ 
conspire,"  etc.,  to  obstruct  the  mails,  or  that 
the  part  of  the  indictment  charging  the  overt 
act  allied  that  such  act  was  "knowingly 
and  wilfully"  committed.  Conrad  v,  U.  Sl, 
(1904)  127  Fed.  798,  62  C.  C.  A.  478. 

Specific  mea/na  agreed  upon.  —  To  the  same 
effect  as  the  first  part  of  the  original  not«>. 
Perrin  v,  U.  S.,  (1909)  169  Fed.  17,  94  C.  C. 
A.  386.  See  Steams  v.  U.  8.,  (CCA. 
1907)    152  Fed.  900. 

To  violate  cuetoms  laws.  —  An  indictment 
for  conspiracy  to  defraud  the  United  States 
by  means  of  a  false  invoice,  is  sufficient  which 
sets  forth  such  a  conspiracy,  notwithstand- 
ing that  it  does  not  set  forth  the  consumma- 
tion of  the  fraud  nor  include  an  allegation 
that  the  fraud  could  have  been  accomplished, 
if  not  detected.  U.  8.  v.  Stamatopoulos, 
(1908)   164  Fed.  624. 

To  violate  postal  lawB.  —  Under  Act  Cofog. 
March  3,  1879,  ch.  180,  sees.  10,  11,  14,  20 
Stat.  L.  359,  6  Fed.  Stat.  Annot.  829.  de- 
fining second-class  mail  matter,  and  fixing 
the  rate  of  postage  on  publications  of  tl^ 
second  class,  when  sent  from  the  office  of  pub- 
lication,  including   sample    copies,   or   when 
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Bent  from  a  news  agency  to  actual  subscribers 
thereto,  at  two  cents  per  pound  or  fraction 
thereof,  provided  that  nothing  in  the  statute 
shall  be  construed  so  as  to  admit  to  the  sec- 
ond-class rate  regular  publications  designed 
primarily  for  advertising  purposes,  for  free 
circulation,  or  for  circulation  at  nominal 
rates.  Act  Cong.  March  3,  1885,  ch.  342,  23 
Stat  L.  387,  5  Fed.  Stat.  Annot.  864,  chang- 
ing the  rate  to  one  cent  per  pound,  and  Act 
Gong.  June  9,  1884,  ch.  73,  23  Stat.  L.  40, 
6  Fed.  Stat.  Annot.  866,  fixing  the  rate  on 
periodicals  of  the  second  class  when  sent  by 
others  than  the  publishers  or  news  agents  at 
one  cent  for  each  four  ounces  or  fractional 
part  thereof,  an  indictment  for  conspiracy 
to  defraud  the  United  States  by  securing  for 
papers  sent  out  in  addition  to  the  regular 
circulation  the  one  cent  a  pound  instead  of 
the  one  cent  for  four  ounces  rate  is  insuffi- 
cient, where  it  does  not  allege  that  the  papers 
were  designed  primarily  for  advertisii^  pur- 
poses or  for  free  circulation  or  for  circula- 
tion at  nominal  rates.  U.  S.  t?.  Atlanta  Jour- 
nal Co.,  (1911)  185  Fed.  666. 

An  indictment  under  this  section  for  con- 
spiracy to  commit  an  offense  under  R.  S.  sec. 
6480,  6  Fed.  Stat  Annot  973,  by  devising 
a  scheme  to  defraud  intended  to  be  carried 
out  by  the  use  of  the  mails,  must  charge  a 
conspiracy  to  commit  acts  which,  if  com- 
mitted, would  constitute  an  offense  under  the 
latter  iiection;  but  it  need  not  charge  sepa- 
rately that  defendants  specifically  conspired 
to  commit  each  element  of  the  offense.  Mc- 
Conkev  v.  U.  S.,  (C.  C.  A.  1909)  171  Fed. 
829. 

An  indictment  which  charges  the  accused 
with  conspiring  to  devise  a  scheme  to  de- 
fraud persons  unknown  to  the  grand  jury  is 
not  vulnerable  because  the  names  of  these 
persons  are  not  stated  in  the  indictment,  if  it 
contains  a  true  averment  that  theSe  persons 
are  not  known  to  the  grand  jury.  Miller  r. 
U.  S.,  (1904)   188  Fed.  337,  66  C.  C.  A.  899. 

Facts  which  clearly  show  a  conspiracy  to 
devise  a  sdieme  or  artifice  to  defraud,  an 
intention  to  defraud,  an  intention  to  use  the 
post-office  establishment  as  a  part  of  the 
scheme  for  the  purpose  of  executing  it,  the 
use  of  that  establishment  for  that  purpose, 
and  the  scheme  or  artifice  itself,  are  essential 
to  a  valid  indictment  under  this  section  6440, 
to  commit  the  offense  described  by  section 
5480,  R.  S.,  5  Fed.  Stat.  Annot  973,  and 
must  be  alleged  in  the  pleading.  Miller  r. 
U.  8.,  (1904)   133  Fed.  337,  66  C.  C.  A.  399. 

An  indictment  for  conspiracy  to  defraud 
by  tiie  use  of  the  mails,  in  violation  of  R.  S. 
■ec.  6480,  6  Fed.  Stat.  Annot  973,  as  amended, 
was  not  bad  for  repugnancy  because  it 
charged  in  the  same  count  that  defendant 
conspired  to  defraud  "by  dealing  and  pre- 
tending to  deal ''  in  what  is  commonly  called 
"green  articles"  and  "spurious  treasury 
notes."  Lehman  «.  U.  S.,  (1903)  127  Fed. 
41,  61  C.  C.  A.  677. 

To  ob9irw:t  the  matt  —  In  Conrad  v,  U.  S., 
(C.  C.  A.  1904)  127  Fed.  798,  it  appeared 
that  section  3995,  R.  S.,  6  Fed.  Stat.  Annot. 
Pll,  declares  that,  if  any  person  shall  "  know- 
ingly and  wilfully"  obstruct  or  retard  the 
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passage  of  the  mails,  he  shall  for  every  such 
offense  be  punished,  etc.  It  was  held  that 
an  indictment  lor  conspiracy  to  commit  the 
offense  described  in  section  3996,  which  failed 
to  allege  that  defendants  conspired  to  **  know- 
ingly and  wilfully"  obstruct  or  retard  the 
passage  of  the  mails,  in  the  manner  set  out, 
was  fatally  defective. 

To  violate  public  land  laics,  —  Averments 
in  an  indictment  for  conspiracv  that  defend- 
ants conspired  to  fraudulently  obtain  the 
issuance  by  the  United  States  of  land  scrip 
in  satisfaction  of  a  confirmed  private  land 
claim,  which  scrip  when  issued  could  be  lo- 
cated on  public  lands  of  the  United  States, 
and  that  such  conspiracy  was  carried  out  by 
fraudulently  procuring  the  appointment  of 
an  administrator  of  the  succession  of  the  true 
claimant,  on  whose  application  the  scrip  was 
issued,  and  by  whom  it  was  sold,  and  the 
proceeds  converted  by  defendants  to  their  own 
use,  were  held  to  be  sufficient  to  sustain  the 
charge  that  tlie  conspiracy  was  one  to  de- 
fraud the  United  States.  U.  S.  v.  Bradford, 
(1905)  148  Fed.  413,  affirmed  (C.  C.  A. 
1907)   152  Fed.  616. 

In  U.  S.  V.  Brace,  (1907)  149  Fed.  874,  it 
was  held  that  an'  indictment  alleging  that 
defendants  during  all  the  times  between  May 
25,  1902,  and  the  commission  of  the  last  overt 
act  therein  set  forth  continued  to  conspire 
together  to  defraud  the  United  States  of  the 
title  to  its  public  lands  in  the  manner  and 
by  the  means  agreed  on  between  them  on 
May  25,  1902,  was  not  equivalent  to  a  charge 
that  defendants  subsequent  to  that  date  en- 
tered into  a  new  conspiracy  to  accomplish 
their  unlawful  design,  but  was  merely  an 
allegation  that  the  conspiracy  formed  on  that 
day  was  never  abandoned,  but  was  in  con- 
tinuous operation  thereafter  until  the  date 
of  the  last  overt  act  charged. 

Where  the  facts  alleged  in  an  indictment 
for  conspiracy  to  commit  an  offense  against 
the  United  States  by  subornation  of  perjury 
in  proceedings  to  acquire  public  lands,  neces- 
sarily import  wilfulness  on  the  part  of  the 
persons  giving  such  testimony,  the  failure 
of  the  indictment  to  use  the  word  itself  is 
not  fatal.  Van  Gesner  t;.  U.  S.,  (C.  C.  A. 
1907)    163  Fed.  46. 

An  indictment  for  conspiracy  to  defraud 
the  United  States  of  public  lands  l^  fraudu- 
lently obtaining  the  title  to  worthless  state 
lands,  securing  the  establishment  of  a  forest 
reserve  including  such  lands  and  then  ex- 
changing the  same  for  public  lands  of  the 
United  states  under  the  law  authorizing  such 
exchange,  is  not  bad  because  it  does  not  de- 
scribe the  state  lands  to  be  so  acquired,  fur- 
ther than  to  state  the  counties  in  which  they 
are  situated,  where  they  had  not  been  ob- 
tained and  no  further  description  was  pos- 
sible. Mays  V.  U.  S.,  (C.  C.  A.  1910)  179 
Fed.  610.  See  also  U.  S.  v,  Raley,  ( 1909)  173 
Fed.  159. 

To  violate  homeetead  land  lawe,  —  An  in- 
dictment charged  that  the  defendants,  with 
others,  conspired  to  obtain  from  the  govern- 
ment certain  specified  tracts  of  land  open  to 
homestead  entry  by  procuring  certain  named 
persons  to  enter  the  same  by  means  of  false 
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proof  in  respect  to  their  retidcaee  on  and  im- 
provrment  of  the  land,  and  with  reapeet  to 
the  intent  with  whieh  and  the  purpose  for 
which  the  entries  were  made,  and  in  pursu- 
ance of  such  conspiracy  and  to  effect  the 
object  thereof  defendants  caused  and  pro- 
cured C.  to  make  the  homestead  proof  in  re- 
spect to  the  land  entered  by  him  and  the  final 
affidavit  required  by  homestead  claimants,  in- 
cluding a  statement  that  his  family  consisted 
of  himself  and  wife,  and  that  they  had  re- 
sided continuously  on  the  land  since  first 
establishing  residence  thereon,  which  proof 
was  subscribed  by  C.  and  certified  by  defend- 
ant W.,  and  that  each  of  the  defendants 
knew  that  the  proof  was  false,  etc.  It  was 
held  that  the  indictment  was  sufficient. 
Jones  r.  U.  S.,  (1908)  162  Fed.  417,  89  C.  C. 
A.  303. 

An  indictment  under  this  section  which 
charges  a  conspiracy  to  defraud  the  United 
States  of  certain  of  its  lands  by  means  of 
false,  forged,  and  fraudulent  entries  thereof 
under  the  homestead  law,  and  avers  that 
such  lands  were  "  in  the  district  of  lands 
subject  to  entry  under  the  homestead  laws 
of  the  United  States  "  at  a  certain  land  office, 
and  also  in  stating  the  acts  done  pursuant  to 
such  conspiracy  charges  the  filing  of  appli- 
cations for  homestead  entry  of  certain  de- 
scribed "  public  lands  of  the  United  Stat^ 
subject  to  homestead  entry,"  is  not  fatally 
defective  because  in  charging  the  conspiracy 
it  does  not  expressly  aver  that  the  lands  of 
which  it  was  the  purpose  to  defraud  the 
United  States  were  public  lands  subject  to 
homestead  entry.  Stearns  v.  U.  S.,  (G.  G.  A. 
1907)   152  Fed.  900. 

In  an  indictment  for  conspiracy  to  defraud 
the  United  States  by  means  of  a  false  and 
fraudulent  entry  of  public  lands  under  tha 
homestead  law,  the  word  ''entry"  may  prop- 
erly be  used  and  construed  as  applying  to 
any  or  all  of  the  steps  necessary  to  acquire 
title  under  such  law.  Bradford  r.  U.  S.,  (G. 
C.  A..  1907)   162  Fed.  617. 

To  violate  school  land  late.  —  An  indict- 
ment under  this  section,  charging  a  con- 
spiracy to  defraud  the  United  States  by 
fraudulently  obtaining  title  to  and  posses- 
sion of  certain  described  lands,  then  public 
lands  of  the  United  States,  is  not  insufficient 
because  it  further  charges  that  the  purpose 
of  the  conspiracy  was  to  be  accomplished 
through  the  state  by  securing  the  selection 
of  the  lands  by  the  state  in  lieu  of  school 
lands  included  in  a  government  forest  reser- 
vation and  their  fraudulent  transfer  from 
the  state  to  defendants,  nor  because  the  stete 
was  entitled  to  select  such  lands  under  the 
law.  Perrin  v,  U.  S.,  (1909)  169  Fed.  17,  94 
G.  C.  A.  385. 

To  violate  coal  land  Unos,  —  An  indictment 
under  this  section  for  conspiracy  to  defraud, 
the  United  States  charges  an  offense  where 
it  avers  the  purpose  of  the  conspiracy  to  be 
to  acquire  coal  lands  of  the  United  States  by 
means  of  false,  fictitious,  and  fraudulent  en- 
tries and  applications,  and  to  induce  and  hire 
others  to  make  like  entries,  at  the  cost  and 
for  the  benefit  of  defendants  to  whom  such 
entrymen  were  to  convey  the  lands  so  entered, 


and  where  it  fully  sate  out  such  meana  and 
overt  acte  committed  for  the  purpoas  of 
•ffeetiag  tba  object  of  such  conapiracy.  Ar- 
nold V.  Weil,  (1907)  157  Fed.  429.  See  aJw 
Pereles  v.  Weil,  (1907)  157  Fed.  419. 

An  indictment  averring  that  defendaats 
conspired  to  defraud  the  United  States  of 
eoal  lands  in  Alaska  by  inducing  persons  to 
locate  and  acquire  title  to  claims  thereoa 
under  the  statute,  to  be  later  tranaf  erred  to 
a  corporation,  so  as  to  enable  it  to  therehj 
acquire  a  greater  quantity  of  eoal  laud  than 
allowed  by  law,  and  that  defendants,  puiss- 
ant to  such  conspiracy,  aided  stich  claimaatE 
in  making  proof  and  payment  for  their  landa 
was  held  to  be  insuffident  to  charge  the  crime 
of  conspiracy  to  defraud  the  United  Stetei 
under  this  section  where  it  did  not  ahow  that 
the  claimante  were  dummies,  but  averred 
that  they  were  qualified  to  malce  the  entriea 
and  did  not  charge  that  they  did  not  foltj- 
comply  with  the  law  to  entitle  tlion  to  mskt 
proof  and  obtein  patento.  U.  S.  r.  Mnndav. 
(1911)    186  Fed.  375. 

But  an  indictment  charging  a  oonspiracj 
by  defendante  to  defraud  the  United  Stat^ 
by  obtaining  title  to  upwards  of  5,000  acres 
of  coal  lands  in  Alaska  of  the  ^rahie  of 
$2,000,000  by  means  of  thirty-nine  false, 
fraudulent,  and  fictitious  entries  made  by  ss 
many  different  persons,  ostensibly  for  their 
own  benefit,  but  in  fact  for  the  benefit  of  the 
defendants,  whereby  the  defendants  would  be 
enabled  to  receive  and  enjoy  the  benefit  of  a 
greater  number  of  coal  entiiea  and  locatioifl 
and  a  greater  ouantity  of  coal  lands  than  was 
permissible  under  the  law,  was  held  to  charge 
a  crime.  U.  8.  r.  Doughten,  ( 191 1 )  186  Fed. 
226. 

To  violate  Timber  and  Btone  Act.  —  la 
Dwinnell  v,  U.  S.,  (G.  G.  A.  1911)  186  Fed. 
754,  it  appeared  that  an  indictment  charged 
that  defendante  wilfully,  ete.,  conspired  at 
a  particular  time  and  place  within  tlie  dis- 
trict to  suborn  certain  named  persons  at  t 
steted  time,  before  one  all^(ed  to  be  the  dnh 
appointed,  qualified,  and  acting  register  of 
the  land  office  at  R.,  by  applying  pursnaat 
to  Timber  and  Stone  Act,  June  Z,  1878,  ch. 
151,  20  Stet.  L.  89,  7  Fed.  Stat.  Annot. 
300,  for  oertein  of  the  public  lands  of  tbf 
United  Stetes  by  swearing  to  and  ^isg 
with  such  land  officer  a  statement  required 
by  the  Act  and  regfulations  of  the  land  de- 
partment alleging  that  the  applicant  did 
not  applv  to  purchase  for  speculation  bat 
in  good  faith  and  to  appropriate  to  his  owb 
exclusive  use  and  benefit,  ete.;  whereaa  in 
truth  the  stetement  was  wilfully  false  and 
intended  to  be  so  by  each  of  them,  in  that 
it  was  intended  that  each  should  have  a  dis- 
tinct agreement  with  the  defendante  that  the 
land  should  be  for  defendante'  benefit.  It 
was  held  that  the  indictment  was  not  fatally 
defective  for  failure  to  show  that  the  precise 
piece  or  pieoes  of  land  to  be  acquired  had 
been  agreed  on  by  the  alleged  conapirators 
at  the  time  the  conspiracy  was  formed  or  for 
failure  to  allege  the  persons  to  be  suborned 
or  the  particular  time  and  place  of  socb 
subornation,  but  that  the  indictment  suffi- 
ciently steted   the  offense  of  conspiracy  io 
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defraud  the  United  States  denounced  by  R.  S. 
■ec.  5440. 

To  violate  ateamhoat  inspection  laws. — 
An  indictment  for  conspiracy  to  defraud  the 
United  States,  which  charged  that  defend- 
Ants  secretly  inserted  a  piece  of  iron  weigh- 
inff  half  a  pound  in  the  centre  of  each  of 
a  Targe  number  of  cork  blocks  made  by  them, 
intending  that  such  blocks  should  be  used  in 
making  life  preservers  for  the  equipment  of 
steamers  navigating  the  ocean  and  lakes, 
bays,  and  sounds^  of  the  United  States,  was 
held  to  sufficient!^  show  that  life  preservers 
fio  made  would  not  fulfil  the  law  and  regula- 
tions of  the  United  States,  which  require 
that  every  such  life  preserver  shall  be  made 
of  good,  sound  cork  blocks,  and  shall  contain 
at  least  six  pounds  of  good  cork,  which  shall 
have  a  buoyancy  of  at  least  four  pounds  to 
each  pound  of  cork.  U.  S.  v.  Stone,  (1905) 
135  Fed.  302. 

To  suborn  perjury.  —  The  object  of  the  con- 
spiracy is  sufficiently  charged  in  an  indict- 
ment for  conspiracy  to  suborn  perjury,  where 
its  allegations  plainly  import  that  the  un- 
lawful agreement  contemplates  a  future  so- 
licitation of  unnamed  individuals  to  enter 
public  lands  under  the  Timber  and  Stone 
Act,  who  in  so  doing  will  necessarily  know- 
ingly state  and  subscribe  under  oath,  before 
a  named  person,  stated  to  be  a  United  States 
commissioner  of  the  district  of  Oregon,  ma- 
terial false  statements  as  to  their  purpose  in 
respect  to  entering  the  land,  known  to  be> 
such  by  the  conspirators.  Williamson  v,  U. 
S.,  (1908)  207  U.  S.  425,  28  S.  Ct.  163,  52 
U.  S.  (L.  ed.)  278. 

To  ohatruct  the  administration  of  justice. 
—  An  indictment  under  this  section  for  con- 
spirinff  to  commit  an  offense  against  the 
United  States  by  obstructing  the  due  admin- 
istration of  justice  in  a  court  of  the  United 
States,  in  violation  of  R.  S.  sec.  5399,  5  Fed. 
Stat.  Annot.  388,  was  held  to  be  good. 
Wilder  v,  U.  S.,  (C.  C.  A.  1906)  143  Fed. 
433. 

To  corruptly  administer  the  laws.  —  An 
indictment  charging  that  defendants  did  con- 
spire, combine,  confederate,  and  agree  to- 
gether to  defraud  the  United  States,  by  cor- 
ruptly and  for  their  own  ^ains  administering 
and  procuring  the  administration  of  an  Act 
of  Consress,  appropriating  money  to  survey 
public  lands,  in  a  manner  contrary  to  the 
true  intent  and  purpose  thereof,  and  waste- 
ful of  the  money  so  appropriated  and  appor- 
tioned, prejudicial  to  the  welfare  and  inter- 


est of  the  United  States  and  the  public  ser- 
vice thereof,  did  not  charge  a  conspiracy  to 
defraud  the  government  of  its  money  or 
property,  but  charged  a  conspiracy  to  de- 
fraud the  United  States  by  corruptly  ad- 
ministering an  Act  of  Congress.  U.  S.  v. 
Moore,  (1909)    173  Fed.  122. 

Number  of  prosecutions.  —  There  can  be 
but  one  prosecution  for  conspiracy  in  viola- 
tion of  this  section,  regardless  of  the  number 
of  overt  acts  committed  in  pursuance  thereof. 
U.  S.  V.  Brace,  (1907)   149  Fed.  875. 

Plea  of  guilty  by  one  conspirator  in  pres- 
ence of  jury.  —  The  taking' of  a  plea  of  guilty 
from  one  of  a  number  of  defendants  jointly 
indicted  for  conspiracy,  in  open  court,  and 
in  the  presence  of  the  jury  panel,  is  a  mat- 
ter within  the  discretion  of  the  trial  court, 
and  docs  not  constitute  error  for  which  a 
judgment  of  conviction  against  the  other  de- 
fendants will  be  reversed.  Grunberg  v,  U.  S., 
(C.  C.  A.  1906)   145  Fed.  81. 

Punishment.  --  When  statutes  prescribe 
particular  modes  of  punishment,  a  court  can- 
not inflict  another,  and  hence  under  this  sec- 
tion authorizing  imprisonment  for  conspiracy 
to  commit  a  federal  offense,  imprisonment 
*'  at  hard  labor "  is  unauthorized.  Ex  p. 
Harlan,  (1909)  180  Fed.  119,  affirmed  (1910) 
218  U.  S.  442,  31  S.  Ct.  44,  54  U.  S.  (L.  ed.) 
1101. 

A  defendant  may  be  prosecuted  under  this 
section  for  a  conspiracy  to  violate  a  criminal 
or  penal  statute  of  the  United  States,  not- 
withstanding the  fact  that  the  punishment 
prescribed  for  the  offense  created  by  such 
statute  is  less  than  that  prescribed  for  con- 
spiracy; the  conspiracy  in  itself  being  a  dis- 
tinct and  substantive  offense.  U.  S.  t*.  Stev- 
enson, (1909)  215  U.  S.  200,  30  S.  Ct.  37,  54 
U.  S.  (L.  ed.)  157;  Thomas  v.  U.  S.,  (1907) 
156  Fed.  897,  84  C.  C.  A.  477. 

In  Ex  p.  Peeke,  (1906)  144  Fed.  1016,  af- 
firmed (C.  C.  A.  1907)  153  Fed.  166,  it  ap- 
peared  that  the  petitioner  was  found  guilty 
on  five  counts  of  an  indictment  under  this 
section,  each  charging  a  separate  conspiracy 
to  commit  an  offense  against  the  United 
States,  and  was  given  a  single  sentence  of 
confinement  in  a  penitentiary  for  a  term  of 
five  years.  It  was  held  that  the  judgment 
must  be  construed  as  a  single  sentence  for 
^y^  years,  and  not  as  one  for  cumulative  sen- 
tences on  the  five  counts,  no  one  exceeding 
two  years,  and  that  as  so  construed  it  was 
void  as  to  the  x  excess  above  two  years. 
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Conttrnctioli  of  itatnte.  — The  Copyright 
Act  should  be  liberally  construed,  with  a 
view  to  protect  the  just  rights  of  authors 
and  to  encourage  literature  and  art.  Werck- 
meister  v,  American  Lith.  Co.,  (1905)  142 
Fed.  827 ;  Ford  v.  Charles  E.  Blaney  Amuse- 
ment Co.,  (1906)    148  Fed.  642. 

Common  law  and  itatntory  copyrigbt. — 
The  common  law  gives  the  author  of  a  paint- 
ing the  exclusive  right  to  reproduce  the  same 
BO  long  as  he  does  not  make  publication,  but 
on  publication  such  right  is  lost,  and  he  can 
only  acquire  the  right  to  further  protection 
by  a  statutory  copyright.  Caliga  v.  Inter 
Ocean  Newspaper  O).,  (C.  C.  A.  1907)  157 
Fed.  186,  affirmed  in  (1909)  216  U.  S.  182, 
30  6.  Ct.  38,  54  U.  S.  (L.  ed.)  150. 

Effect  on  common-law  rights.  —  Where  one 
takes  the  benefit  of  the  copyright  law  to  pro- 
tect his  rights  in  literary  property,  he  cannot 
rely  upon  his  common-law  right.  Savage  v. 
Hoffmann,  (1908)   159  Fed.  584. 

Settrictiona  on  sales  by  purchatora.  —  The 
sole  right  to  vend  a  copyrighted  book,  secured 
by  this  section  to  the  owner  of  the  copyright, 
does  not  include  the  right  to  impose,  by  a 
notice  printed  on  the  same  page  with  the 
notice  of  copyright,  a  limitation  as  to  the 
price  at  which  tlM  book  shall  be  sold  at  retail 
by  future  purchasers  with  whom  there  is  no 
privity  of  contract.  Bobbs-Merrill  Co.  t?. 
Straus,  (1908)  210  U.  S.  339.  28  R.  Ct.  722, 
52  U.  S.  (L.  ed.)  1086,  affirming  (1906)  147 
Fed.  16,  77  C.  C.  A.  607;  Bobbs-Merrill  Co. 
V,  Snellenburg,  (1904)  131  Fed.  530;  Mines 
V.  Scribner,  (1906)   147  Fed.  927. 

Double  copyrighting.  —  Only  a  single  valid 
copyright  can  be  obtained  upon  the  same  sub- 
ject-matter; therefore  an  artist  by  depositing 
the  name  and  description  of  a  painting  in  the 
prescribed  office  does  not  acquire  a  copyright 
thereon,  where  he  has  previously  deposited  a 
photograph  of  the  same  painting  under  a 
different  name  and  description  for  the  pur- 
pose of  obtaining  a  copvright,  unless  it  is 
shown  bv  proof  that  such  prior  deposit  was 
inoperative.  Caliga  v.  Inter  Ocean  News- 
paper CJo.,  (C.  C.  A.  1907)  167  Fed.  186,  af- 
firmed in  (1909)  215  U.  S.  182,  30  S.  Ct.  38, 
54  U.  S.  (L.  ed.)   150. 

Subsequent  editiona  of  book  — addition  of 
new  matter.  —  Under  the  copyright  statutes 
as  they  stood  prior  to  Act  March  4,  1909, 
ch,  320.  35  Stat.  L.  1075,  1909  Supp.  Fed. 
Stat.  Annot.  81,  as  well  as  by  the  express 
provision  of  section  6  of  such  Act,  the  addi- 
tion of  new  matter  to  a  copyrighted  book  in  a 
second  or  subsequent  edition  makes  it  a  "  new 
book,"  subject  to  copyright  as  an  original 
work.     West  Pub.  Co.  v.  Edward  Thompson 


Co.,  (C.  C.  A.  1910)  176  Fed.  833,  modifying 
(1909)    169  Fed.  833. 

The  copyrighting  of  the  volumes  of  a  ptr- 
ticular  edition  of  an  author's  works,  whieh 
had  been  previously  published  some  with  and 
some  without  copyright,  protects  only  what  ie 
original  in  the  new  edition,  and  does  not  en- 
large the  rights  of  the  owner  of  the  oopyrigbt 
as  to  any  matter  previouslv  published.  Kip- 
ling F.  Putnam,  (C.  C.  A.  1903)   120  Fed.  631. 

Aggregation  of  prior  pnUicationa.— The 
mere  aggregation  of  wedcly  law  reporten, 
which  have  been  singly  copyrighted,  into  vol- 
umes, does  not  constitute  a  new  work  requiring 
a  new  copyright.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  (C.  C.  A.  1910)  176  Fed.  833, 
modifying  (1909)   169  Fed.  833. 

Compilation  and  rearxangement  of  copy- 
righted matter.  —  The  compilation  and  re- 
arrangement and  reclassification  of  syllabi  hi 
digests  into  new  and  larger  digests  constitute 
new  works  entitled  to  copyright,  which  need 
only  notice  of  their  own  entry  for  copyright 
West  Pub.  Co.  V.  Edward  Thompson  Co.,  (C. 
C.  A.  1910)  176  Fed.  833,  modifying  (1909) 
169  Fed.  833. 

Right  of  dramatisation.  —  Under  this  sec- 
tion providing  that  "  authors  or  their  assigns 
shall  have  the  exclusive  right  to  dramatize 
and  translate  any  of  their  works  for  which 
copyriffht  shall  have  been  obtained  under  the 
laws  of  the  United  States,'*  it  is  not  neeessarr 
that  an  author  should  himself  have  taken  oat 
a  copyright  of  his  book  in  order  to  preserre 
the  right  of  dramatizing  it,  but  it  is  suf- 
ficient if  a  copyright  has  been  secured  by  any 
one  having  tne  right  to  obtain  it,  and  the 
author  may  reserve  the  right  of  dramatia- 
tion  while  selling  the  right  to  publish  the 
book  to  another,  who,  as  proprietor,  maj 
copyright  it  in  his  own  name.  Ford  v.  Chula 
E.  Blaney  Amusement  Co.,  (1906)  148  Fed. 
642. 

There  may  be  several  dramatizations  of  the 
same  story,  each  capable  of  being  copyrighted. 
Harper  v.  Kalem  Co.,  (C.  C.  A.  1909)  169 
Fed.  61,  affirmed  (1911)  222  U.  8.  55,  32  S. 
Ct.  20. 

Who  may  copyright  —  Aseigne. —  An  artist 
may,  before  publication  of  his  painting,  as- 
sign, independently  of  the  ownership  of  the 
painting  itself,  the  right  or  privilege  of  tak- 
ing out  the  copyright.  American  Tobaeoo 
Co.  V.  Werckm^ister,  (1907)  207  U. 'S.  2M. 
28  S.  Ct.  72,  52  U.  S.  (L.  ed.)  208,  affirmmg 
(1906)   146  Fed.  375,  76  C.  C.  A.  647. 

Transfer  of  right. — ^In  American  Tobacco  Co. 
r.  Werckmeister,  (1907)  207  U.  S.  284,  28  S. 
Ct.  72,  52  U.  S.  (L.  ed.)  208,a^rmnHi  (1906) 
146  Fed.  375,  76  C.  C.  A.  647,  it  was  held  that  a 
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complete  transfer  of  the  property  right  of  copy- 
right existing  in  ai^  original  painting,  and  not 
a  mere  license  or  personal  privilege,  must  be 
deemed  intended  b^  an  instrument  executed 
by  the  artist,  reciting  that  for  a  named  con- 
sideration he  transfers  the  copyright  in  his 
painting,  where  there  is  no  evidence  of  any 
intention  on  his  part  to  retain  any  further 
interest  in  this  copyright,  and  he  offers  the 
painting  for  sale  with  Die  copyright  reserved. 

A  sale ^  by  the  author  of  a  story  to  a  maga- 
zine publishing  company  and  delivery  of  the 
manuscript,  and  the  acceptance  of  a  sum  of 
money  "in  full  payment  for  story,"  without 
any  further  agreement,  is  in  legal  effect  an 
absolute  sale  without  reservation,  carrying 
with  it  as  an  incident  of  ownership  the  ex> 
elusive  right  to  dramatize  the  story  when 
copyrighted  under  this  section,  which  pro- 
vides that  "authors  or  their  assigns  shall 
have  the  exclusive  right  to  dramatize  and 
translate  any  of  their  works  for  which  copy- 
right shall  have  been  obtained  under  the  laws 
of  the  United  States."  Dam  t?.  Kirk  La 
Shelle  Co.,  (C.  C.  A.  1910)  175  Fed.  902,  a/- 
fiTming  (1908)   166  Fed.  689. 

In  whose  name  copyright  may  be  taken 
out.  —  See  Harper  v,  Donohue,  (1905)  144 
Fed.  491. 

What  may  be  copyrighted. —  A  colwed  pho- 
tograph or  picture  of  natural  scenery  may  be 
the  subject  of  a  copyright.    Cleland  v,  Thayer, 
(C.  C.  A.  1903)   121  Fed.  71. 

Moving  picture  film,  —  A  series  of  separate 
pictures  printed  on  a  positive  film  from  a 
number  of  negatives  taken  by  a  camera,  and 
designed  for  use  in  a  moving  picture  machine, 
and  which  taken  together  tell  a  connected 
story,  constitute  a  photograph  within  the 
meaning  of  this  section  and  may  be  the  sub- 
ject of  a  copyright,  although  in  taking  the 
negatives  the  camera  was  placed  in  different 
locations.  American  Mutoscope,  etc.,  Co.  v. 
Edison  Mfg.  Co.,  (1905)  137  Fed.  262; 
Harper  v.  Kalem  Co.,  (C.  C.  A.  1909)  169 
169  Fed.  61,  affirmed  (1911)  222  U.  S.  55, 
32  S.  Ct.  20. 

Photographs  of  sculpture.  —  A  photograph 
of  a  copyrighted  piece  of  sculpture  is  a 
*'  copy "  thereof,  within  the  meaning  of  this 
section,  and,  if  made  without  authority  from 
the  proprietor  of  the  copyright,  is  an  infringe- 
ment thereof.  Bracken  v.  Rosenthal,  (1907) 
1^1  Fed.  136. 

Cartoons,  —  Where  certain  cartoons  were 
copyrighted,  and  later  formed  the  basis  of  a 
farce  comedy,  the  court  refused  to  hold  on 
demurrer  that  there  was  no  dramatic  right  in 
such  cartoons  which  could  be  made  the  sub- 
ject of  copyright.  Empire  City  Amusement 
Co.  V.  Wilton,  (1903)  134  Fed.  133. 

Painting.  —  In  De  Jonge  v.  Breaker,  etc., 
Co.,  (1910)  182  Fed.  150,  it  appeared  that 
the  plaintiff  was  the  owner  of  a  small  paint- 
ing in  water  colors,  described  as  "Holly, 
Mistletoe,  and  Spruce."  It  consisted  of  a 
representation  of  small  branches  or  sprigs  of 
the  flowers  of  holly,  mistletoe,  and  spruce 
arranged  in  the  form  of  an  open  cluster,  hav- 
ing substantially  the  outline  of  a  square. 
The  painting  was  artistic  in  thought  and  exe- 
cution;  the  intention  being  to  multiply   the 


design  for  fancy  paper  to  cover  boxes  and 
other  articles  for  the  holiday  season.  It  was 
held  that  a  reproduction  would  not  be  a 
"  label,"  and  though  it  might  be  a  "  print," 
and  be  properly  regarded  as  designed  to  be 
used  for  an  article  of  manufacture,  it  could 
with  equal  propriety  be  described  as  a  pic- 
torial illustration  or  work  connected  with  the 
fine  arts,  and  was,  therefore,  subject  either  to 
be  copyrighted  or  to  be  patented,  at  the  own- 
er's election,  under  Rev.  Stat.,  sec.  4929,  5 
Fed.  Stat.  Annot.  600;  but  that  the  owner 
could  not  have  both  copyright  and  patent. 

Piotorial  illustrations  are  none  the  less 
within  the  protection  of  the  copyright  law  be- 
cause they  are  drawn  from  real  life.  Blei- 
stein  V.  Donaldson  Lithographing  Co.,  (1903) 
188  U.  S.  239,  23  S.  Ct.  298,  47  U.  S.  (L. 
ed.)   460. 

ChromoUthographic  advertisements  of  a 
drcus,  portraying  a  ballet,  a  number  of  per^ 
sons  performing  on  bicycles,  and  groups  of 
men  and  women  whitened  to  represent  statues, 
were  held  to  be  proper  subjects  of  copyright, 
under  this  section.  Bleistein  v.  Donal£on 
Lithographing  Co.,  (1903)  188  U.  S.  239,  23 
S.  Ct.  298,  47  U.  S.  (L.  ed.)  460. 

What  cannot  be  copyrighted  —  Title  of 
hook.  —  The  copyright  of  a  book  does  not  pre- 
vent others  from  taking  the  same  title  for  an- 
other book,  though  the  copyright  has  not  ex- 
pired. Glaser  v.  St.  Elmo  Co.,  (1909)  176 
Fed.  276. 

Monogram.  —  In  Royal  Sales  Co.  t?.  Gaynor, 
(1908)  164  Fed.  207,  it  appeared  that  the 
defendant  copyrighted  a  book  describing  a 
monogram  used  on  a  campaign  badge,  which 
was  sold  pinned  to  the  book,  and  assigned  the 
copyright,  which  was  subsequently  acquired 
by  complainant.  It  was  held  that  the  copy- 
right did  not  cover  the  monogram,  which  was 
not  a  subject  of  copyright. 

Spectacular  stage  performance.  —  A  stage 
performance  consisting  of  the  singing  of  well- 
known  songs  by  a  woman  dressed  to  person- 
ate other  singers,  prefaced  by  a  short  and 
commonplace  dialogue  having  no  reference  to 
such  performance,  and  with  a  kinetoscope  ex- 
hibition during  the  intervals  when  the  per- 
former is  changing  costume,  in  which  she  is 
shown  making  such  changes  by  means  of 
moving  pictures  previously  taken  photo- 
graphically on  a  film,  is  not  a  subject  of 
copyright,  the  dialogue  not  being  a  dramatic 
composition,  within  the  meaning  of  the  stat- 
ute, and  neither  the  dialogue,  performance, 
nor  exhibition  being  such  as  to  "promote  the 
progress  of  science"  or  "useful  arts,"  within 
the  meaning  of  the  constitutional  provision 
conferring  upon  Congress  power  to  enact 
copyright  laws  and  by  which  such  power  is 
limited.  Barnes  v.  Miner,  (1903)  122  Fed. 
480. 

Telegraphic  ticker  quotations.  —  The  mat- 
ter gathered  and  transmitted  by  a  telegraph 
company,  and  printed  on  a  tape  by  tickers  in 
the  office  of  its  customers,  consisting  merely 
of  a  notation  of  current  events,  such  as 
market  quotations  or  the  result  of  a  race  or 
game,  and  having  only  a  transient  value,  due 
solely  to  its  quick  transmission  and  distribu- 
tion, is  not  copyrightable  as  literary  prop- 
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erty,  under  the  Constitution  and  statutes  of 
the  United  States,  but  is  essentially  a  com- 
mercial product.  National  Tel.  News  Co.  r. 
Western  Union  Tel.  Co.,  (C.  C.  A.  1002)  119 
Fed.  294. 

Fla1^  of  organizing  an  association.  —  The 
copyright  of  a  pamphlet  containing  articles 
of  association  and  by-laws  of  a  mutual  burial 
association  was  held  not  to  protect  the  sys- 
tem, considered  merely  as  a  system,  so  as  to 
confer  on  the  person  owning  the  copyright  or 
his  transferees  the  exclusive  right  to  organize 
associations  under  the  plan  described.  Burk 
V,  Johnson,  (C.  C.  A.  1906)  146  Fed.  209. 

Extent  of  ricbta  acquired  by  copsniglit  of 


magazine.  —  The  filing  of  the  title  of  a  maga- 
zine for  copyright  by  the  publisher  and  the 
insertion  of  the  proper  notice  is  sufficient  to 
secure  a  copyright  of  a  story  published  there- 
in and  protect  the  right  to  dramatize  the 
same  where  the  publisher  is  the  owner  of  both 
the  story  and  the  dramatic  rights.  Dam  r. 
Kirk  La  Shelle  Co.,  (C.  C.  A.  1910)  175  Fed. 
902,  affirming  (1908)  166  Fed.  689. 

Suit  by  aaaignee.  —  An  assignee  of  the  "  ex- 
clusive right  to  dramatize  *'  is  a  mere  lieensee 
and  so  cannot  sue  in  his  own  name.  Black 
V.  Henry  G.  Allen  Co.,  (1890)  42  Fed.  618, 
621 ;  Empire  City  Amusement  Co.  v.  Wilton, 
(1903)   134  Fed.  132. 


Vol.  Wr  p.  260,  sec.  4953. 

On  the  expiration  of  the  copyright  of  a 
noTel,  any  person  may  use  the  plot  for  a 
play,  copy  or  publish  it,  or  make  any  other 
use  of  it  he  sees  fit.  Glaser  v.  St.  Elmo  Co., 
(1909)   175  Fed.  276. 

Abandonment.  —  In  a  suit  for  infringement 
of  a  copyright  it  appeared  that  the  author 
had  type  set  up,  plates  taken  therefrom,  and 
sheets  to  the  amoimt  of  2,000  impressions 


struck  off,  and  some  of  these  were  bound,  dis- 
tributed, and  sold.  A  judgment  was  rendered 
against  him,  execution  issued,  and  the  plates 
were  levied  on  and  sold  to  a  third  person.  It 
was  held  that  the  author,  as  against  a  pur- 
chaser of  the  plates  from  the  third  person, 
had  not  abandoned  his  copyright  of  the  book. 
Patterson  t?.  J.  S.  Ogilvie  Pub.  Co.»  (1902) 
119  Fed.  451. 


Vol.  II,  p.  261,  sec.  4955. 

Grant  of  dramatic  rights.  —  In  Saake  v, 
Lederer,  (C.  C.  A.  1909)  174  Fed.  135,  it  was 
held  that  a  contract  by  which  a  foreign 
author  of  a  dramatic  composition  granted  the 
stage  rights  in  the  United  States  to  another, 
and  agreed  to  copyright  the  play  in  this 
country,  did  not  convey  the  author's  right  of 
copyright,  and  that  an  attempted  copyright 
by  the  grantee  in  his  own  name  was  invalid 
and  would  not  support  an  action  by  him  for 
infringement. 


Sale    of    different    dramatisations. — The 

owner  of  a  copyrighted  story,  having  assigned 
or  sold  the  right  of  performing  a  particular 
copyrighted  drama  therefrom,  can  lawfully 
give  to  another  the  sole  right  of  performing 
a  different  dramatic  composition  of  the  story, 
without  the  first  dramatic  assignee  having 
the  right  to  make  another  dramatization. 
Harper  v,  Kalem  Co.,  (C.  C.  A.  1909)  169 
Fed.  61,  affbrmed  (1911)  222  U.  S.  55,  32  & 
Ct.  20. 


Vol.  II,  p.  261,  sec.  4956. 

Compliance  with  statute.  —  The  law  of 
copyright  in  the  United  States  is  entirely 
statutory,  and  all  the  conditions  prescribed 
are  essential  and  must  be  observed  to  give  a 
valid  copyright.  Freeman  v.  Trade  Register, 
(1909)  173  Fed.  419;  Saake  v.  Lederer,  (C. 
C.  A.  1909)   174  Fed.  136. 

Magazine  article.  —  The  proprietor  of  a 
magazine,  who  is  also  the  owner  of  an  article 
published  in  it,  secures  a  valid  copyright  of 
such  article  by  duly  copyrighting  the  number 
of  the  magazine  in  which  it  is  printed.  Ford 
V.  Charles  E.  Blaney  Amusement  Co.,  (1906) 
148  Fed.  642. 

Entry  in  author's  name  of  prior  publica- 
tion in  copyrighted  magazine.  —  Any  copy- 
right protection  for  a  work  secured  by  enter- 
ing for  copyright  in  the  name  of  the  pub- 
lishers the  issues  of  a  magazine  which  contain 
instalments  thereof,  is  lost  by  the  subsequent 
publication  of  the  work  in  book  form  with 
no  other  notice  of  copyright  than  that  of  an 
entrv  in  the  author's  name.  Mifflin  t?.  R.  H. 
White  Co.,  (1903)  190  U.  S.  260,  23  S.  Ct. 
769,47  U.  S.  (L.  ed.)   1040. 


Dramatic  compositions.  —  Dramatic  com^ 
positions,  being  twice  enumerated  in  the  body 
of  this  section  separately  from  books,  and  not 
being  specified  in  the  proviso,  are  not  in- 
cluded therein,  and  such  composition,  al- 
though printed  in  book  form,  need  not  be 
printed  from  type  set  or  plates  made  in  the 
United  States  to  be  entitled  to  copyright. 
Hervieu  t\  J.  S.  Ogilvie  Pub.  Co.,  (1909)  169 
Fed.  978. 

Depositing  title. —  In  Freeman  r.  Trade 
Register,  (1909)  173  Fed.  419,  it  was  held 
that  the  fact  that  the  January  number  of  a 
monthly  periodical  called  the  "Pacific  Fisher- 
man," which  contained  a  review  of  the  fishing 
industry  for  the  preceding  year,  bore  on  the 
cover  the  words  "  Pacific  Fisherman  Annual," 
did  not  necessarily  make  such  words  the  title 
of  the  publication  within  the  meaning  of  the 
copyright  law,  and  the  depositing  instead  of 
the  regular  title  of  "  Pacific  Fisherman,'*  cut 
from  an  inner  page  of  the  number,  was  a  ocHn- 
pliance  with  this  section. 

In  Patterson  i\  J.  S.  Ogilvie  Pub.  Co., 
(1902)    119  Fed.   451,   it  appeared   that  the 
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copy  of  the  title  of  a  book  filed  to  obtain  a 
copyright  was  ''The  Captain  of  the  Rajah. 
By  Howard  Patterson.  Illustrated  by  War- 
ren Sheppard.  A  thrilling  and  realistic  sea 
story  from  a  noted  sailor's  pen,  and  lavishly 
illustrated  by  the  pencil  of  America's  greatest 
marine  artist.'*  The  title  of  the  book  pub- 
lished was  "The  Captain  of  the  Rajah.  A 
Story  of  the  Sea,  by  Howard  Patterson. 
Illustrated  by  Warren  Sheppard."  It  was 
held  that  the  author  did  not  lose  his  copy- 
right by  reason  of  publishing  the  book  with 
tl^  shorter  title. 

"Prints."  —  It  has  been  held  that  pictures 
printed  in  successive  colors  from  metal  plates, 
from  which  part  of  the  metal  has  been  cut  so 
as  to  leave  portions  thereof  in  relief,  were  en- 
titled to  copyright  as  "  prints,"  within  the 
general  enmneration  of  this  section,  and  were 
not  within  the  proviso  because  not  printed 
from  "  drawings  on  stone."  Hills  t;.  Austrieh, 
(1903)  120  Fed.  862;  Hills  t'.  Hoover,  (1906) 
136  Fed.  701. 

Evidence.  —  In  Patterson  x>,  J.  S.  Ogilvie 
Pub.  Co.,  (1902)  119  Fed.  461,  the  evidence 
in  a  suit  for  an  infringement  of  a  copyright 
was  held  to  be  sufficient  to  show  that  the 
author  had  mailed  two  copies  of  the  book 
addressed  to  the  Librarian  of  Congress,  not- 
withstanding the  register  of  copyrights  certi- 
fied that  he  could  not  find  an^  copies  on  file. 

Publication.  —  The   deposit  of  two  copies 


of  a  copyrighted  song  in  the  Library  of  Con- 
gress, when  coupled  with  an  unrestricted  sale 
of  a  single  copy,  without  any  effort  to  push 
the  work  commercially,  constitutes  a  sufficient 
publication  to  sustain  the  copyright.  Stern 
V.  Remick,  (1910)   175  Fed.  282. 

Entering  an  original  painting  with  the 
copyright  reserved  at  an  exhibition  of  the 
Royal  Academy,  whose  by-laws  prohibit  copy- 
ing, is  not  such  a  publication  as  defeats  the 
right  to  take  out  a  copyright  in  such  paint- 
ing. American  Tobacco  Co.  f .  Werckmeister, 
(1907)  207  U.  S.  284,  28  S.  Ct.  72,  52  U.  S. 
(L.  ed.)  208,  affiTmwig  (1906)  146  Fed.  376, 
76  C.  C.  A.  647. 

Abandonment  of  rights.  —  See  Savage  v. 
Hoffmann,   (1908)   169  Fed.  684. 

Importationa.  —  The  second  paragraph  of 
this  section  was  not  intended  to  do  more 
than  prohibit  the  producing  abroad  of  copy- 
righted books  designed  for  sale  in  the  United 
States,  and  has  no  application  to  the  repro- 
duction in  the  United  States  of  a  book  copy- 
righted in  Great  Britain  which  contained  no 
notice  of  copyright  in  the  United  States  of  a 
similar  book  intended  for  publication  in  the 
United  States.  6.  k  C.  Merriam  Co.  r.  United 
Dictionary  Co.,  (C.  C.  A.  1906)  146  Fed.  364, 
affirmed  (1908)  208  U.  S.  260,  28  S.  Ct.  290, 
62  U.  S.  (L.  ed.)  478.  Compare  Harper  «. 
Donohue,  (1905)  144  Fed.  491. 


Vol.  II,  p.  266,  sec.  4963. 

Different  books.  —  Where  the  title  in  the  ^ 
first  three  and  last  thirty-four  pages  of  the 
copyrighted  English  edition  of  a  dictionary 
was  different  from  the  copyrighted  domestic 
edition,  the  publisher  of  the  English  edition 
was  prohibited  by  this  section  from  inserting 
therein  a  notice  of  the  domestic  copyright. 
G.  &  C.  Merriam  (Do.  v.  United  Dictionary 
Co.,  (C.  C.  A.  1906)   146  Fed.  364. 

Affixing  imtruthfal  notice  in  foreign  coun- 


try. —  The  act  of  affixing  in  a  foreign  country 
to  a  publication  a  false  statement  that  it  was 
copyrighted  under  the  laws  of  the  United 
States  is  not  within  the  provision  of  this 
section,  imposing  a  penalty  for  untruthfully 
impressing  notice  of  copyright  upon  an  article 
which  was  the  subject  of  copyright  in  the 
United  States.  McLoughlin  v.  Tuck,  etc.,  Co., 
( 1903)  191  U.  S.  267,  24  S.  Ct.  106,  affirming 
(1902)   116  Fed.  86,  63  C.  C.  A.  608. 


Vol.  II,  p.  267,  sec.  4964. 

Damages  recoverable.  —  See  under  this  title,  vol.  2,  p.  271,  see.  4970. 


Vol.  II,  p.  268,  sec.  4965. 

strict  constmction  and  proof  are  required 
in  an  action  under  this  section  to  recover  the 
penalty  thereby  authorized  for  infringement 
of  a  copyright.  Caliga  v.  Inter  Ocean  News- 
paper Co.,  (C.  C.  A.  1907)  157  Fed.  186,  af- 
firmed in  (1909)  215  U.  S.  182,  30  S.  Ct.  38, 
64  U.  S.  (L.  ed.)  150. 

Exclnsiveneaa  of  statntory  remedy.  —  The 
remedies  of  forfeiture  and  penalty  and  of  in- 
junction, given  by  sections  4965  and  4970  to 
the  owner  of  a  copyrighted  map  in  case  of  in- 
fringement, are  exclusive,  and  preclude  any 
resort  to  an  action  at  law  to  recover  the  dam- 
ages sustained  by  reason  of  the  infringement. 
Globe  Newspaper  Co.  t\  Walker,  (1908)  210 
U.  S.  356,  28  S.  Ct.  726,  52  U.  S.  (L.  ed.) 
1096,  revernng    (1905)    140  Fed.  305,  72  C. 
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C.  A.  77;  Ohman  v.  New  York,  (1909)  168 
Fed.  953. 

The  words  ''found  in  his  possession.''  — 
This  section,  as  amended,  was  not  changed  by 
the  proviso  added  by  the  amendment,  that  in 
case  of  infringement  of  copyright  of  a  photo- 
graph the  recovery  shall  not  be  less  than  $100 
nor  more  than  $5,000,  so  far  as  the  rule  set 
out  in  the  second  paragraph  of  the  original 
note  is  concerned.  Boston  Traveler  Co.  v. 
Purdy.  (C.  C.  A.  1905)   137  Fed.  717. 

The  infringing  copies  of  a  copyrighted 
painting  need  not  be  found  in  the  infringer's 
possession  in  order  to  render  him  liable  for 
the  penalty  of  ten  dollars  imposed  by  this 
section,  "  for  every  copy  of  the  same  in  his 
possession,  or   by   him   sold  or  exposed   for 
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■ak/'  Amtrican  Lith.  Co.  0.  Werekmeister, 
(1011)  821  U.  8.  003,  31  8.  Ct.  670,  66  U.  S. 
(L.  •<L)  873. 

Haplerin.  —  In  Hillt  v.  Hoover,  (1900)  142 
Fed.  904,  it  was  held  that  replevin  could  not 
be  availed  of  to  seize  lithograph!  alleged  to 
infringe  the  complainant's  copyrights,  to 
which  lithographs  the  complainant  had 
neither  title  nor  right  to  possession,  which 
were  desired  only  for  the  purpose  of  a  suit  in 
assumpsit  to  recover  penalties  under  this 
section,  providing  that  in  case  of  infringe- 
men  of  a  copyright,  etc.,  the  defendant  shall 
forfeit  one  dollar  for  every  sheet  of  the  same 
found  in  his  possession. 

The  common- law  action  of  replevin,  as  it  is 
practiced  in  Pennsylvania,  is  not  an  appro- 
priate remedy  by  which  to  enforce  the  for- 
feiture provided  by  this  section.  Rinehart 
9.  Smith,  (1903)  121  Fed.  148;  Gustin  t?. 
Record  Pub.  Co.,   (1904)    127  Fed.  603. 

Seizure  of  infringing  copies.  —  A  Circuit 
Court  has  authority  under  R.  8.  sec.  716, 
4  Fed.  Stat.  Annot.  498,  to  issue  a  writ 
for  the  seizure  of  infringing  copies  of  a  copy- 
right publication  alleged  to  be  in  the  posses- 
sion of  the  infringer  as  preliminary  to  an 
action  under  section  4965,  to  recover  the  pen- 
alty prescribed  therein  for  each  copy  found  in 
the  possession  of  the  defendant,  such  writ 
being  one  necessary  for  the  exercise  of  the 
court's  jurisdiction,  since  under  the  ruling  of 
the  Supreme  Court  such  copies  must  be 
''  found "  before  the  cause  of  action  to  re- 


Vol.  II,  p.  269,  sec.  4966. 

Mimicking  song  and  actiona  of  another  ac- 
tress.  ^  In  Bloom  v.  Nixon,  (1903)  125  Fed. 
977,  it  appeared  that  the  plaintiffs  were  the 
owners  and  producers  of  a  copyrighted  song, 
which  was  rendered  during  the  performance 
of  an  extravaganza  by  an  actress  who  was  re- 
quired during  the  action  to  step  to  one  of  the 
boxes,  single  out  a  particular  person,  and  sing 
the  song  to  him  alone,  accompanied  by  cer* 
tain  gestures,  postures,  and  other  artistical 
effects;  she  being  assisted  in  the  chorus  by  a 
number  of  other  actresses.  It  was  held  that 
an  imitation  of  the  actress  while  singing  such 
song,  by  another  actress,  in  which  she,  in 
good  faith,  attempted  to  mimic  the  postures 
and  gestures  of  the  original  actress,  etc.,  and 
used  the  chorus  of  the  song  only  as  a  vehicle 
for  the  imitation,  was  not  forbidden  by  this 


cover  the  penalty  accrues.  Stern  i?.  Beouik, 
(1908)  104  F«i.  781. 

SvcesssiTS  suits.  —  A  separate  action  to  le- 
oover  the  penalty  prescribed  by  this  aectSoa 
for  every  infringing  copy  of  a  oopyng^ted 
painting  found  in  ue  iiuringer's  poasessioD 
or  sold  by  him  cannot  be  maintained  after 
jud^ent  of  forfeiture  of  the  iBfringing 
copies  provided  for  by  this  section  has  al- 
ready been  recovered,  since  the  section  eon- 
templates  but  a  single  action  in  the  natoie 
of  replevin,  in  which  may  be  had  both  a  for- 
feiture and  a  recove^  of  penalties.  Werck- 
meister  v.  American  Tobacoo  Co.,  (1907)  207 
U.  S.  375,  28  8.  Ct.  124,  62  U.  S.  (L.  ed.) 
264,  affirmyug  (1900)  144  Fed.  1023,  74  0.  a 
A.  082. 

In  Hills  ft  Co.  9.  Hoover,  (1911)  220  U. 
8.  329,  31  S.  Ct.  402,  it  was  held  that  the  in- 
stitution by  the  owner  of  a  copyright  in  oer- 
tain  engravings  of  an  action  of  replevin  not 
prosecuted  to  judgment,  to  enforce  the  for- 
feiture of  the  infrmging  oopies,  prescribed  by 
this  section,  precludes  him  from  subsequently 
bringing  and  maintaining  an  action  of  as- 
sumpsit to  recover  the  penalty  provided  for 
by  that  section,  measured  by  the  number  of 
oopies  found  in  the  infringer's  possession,  even 
where  the  state  practice  affords  no  form  of 
action  in  which  the  double  remedy  may  be 
enfbroed,  since,  under  the  broad  powers  eon- 
ferred  by  R.  S.  sec  710,  4  Fed.  Stat.  Annot 
498,  the  federal  court  may  so  frame  its 
process  and  writs  as  to  give  full  relief  in 
one  action. 


seetion  prohibiting  any  person  from  publicly 
performing  or  representmg  any  dramatic  or 
musical  composition  for  which  a  copyright 
had  been  obtained,  without  the  consent  of  the 
proprietor. 

Tne  singing  of  a  single  verse  and  chorus  of 
a*  copyrighted  song,  without  musical  accom- 
paniment, in  imitation  of  the  voice,  postures, 
and  mannerisms  of  another,  is  not  an  "in- 
fringement,*'  against  which  a  temporary  in- 
]un<%ion  will  issue.  Green  r.  Minzensheimer. 
(1909)  177  Fed.  280.  But  in  Green  r.  Lubv. 
(1909)  177  Fed.  287,  it  was  held  that  where 
one  sings  an  entire  copyrighted  song  with 
musical  accompaniment,  she  is  guilty  of  in- 
fringement, though  she  purporU  merely  to 
mimic  another. 


Vol.  II,  p.  271,  sec.  4970. 

Use  of  part.  —  An  infringement  of  a  copy- 
right may  result  in  the  wrongful  use  of  a 
part  as  well  as  the  whole  of  a  copyrighted 
publication.  G.  A  C.  Merriam  Co.  v.  United 
Dictionary  Co.,  (C.  C.  A.  1906)  146  Fed.  364. 

Dramatization  of  novel.  —  A  playwright 
who  appropriates  the  theme  or  plot  of  •an- 
other's story,  protected  by  copyright,  as  the 
basis  of  a  play,  cannot  escape  a  charge  of 
infringement  by  adding  to  or  slightly  varying 
the  incidents,  or  by  adding  to  the  number  and 
changing  the  names  of  the  characters.    Dam 


17.  Kirk  La  Shelle  Co.,  (C.  C.  A.  1910)   175 
Fed.  902,  atfirming  (1908)   100  Fed.  589. 

Where  a  copyrighted  play  had  been  made, 
based  on  the  plot  and  incidents  of  a  novel  the 
copyright  of  which  had  expired,  it  was  held 
that  another  author,  though  entitled  to  use 
the  plot  and  incidents  of  the  novel  for  a  dif- 
ferent play,  could  not  make  use  of  the  first 
play  in  constructing  the  second.  Glaser  r. 
St.  Elmo  Co.,  (1909)  170  Fed.  270.  But 
where  a  copyrighted  play  was  taken  from  s 
novel  the  copyright  of  which  had  expired,  it 
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was  held  that  the  owners  of  the  play  were  not 
entitled  to  restrain  the  defendants  from  using 
the  name  of  the  novel  for  an  entirely  differ- 
ent play  constructed  on  the  plot  and  inci- 
dents of  the  novel,  on  the  theory  that  the 
name  was  protected  by  the  copyright  bf  the 
play.  Glaser  v.  St.  Elmo  Co.,  (1909)  175 
Fed.  276. 

Pictures  of  dramatisation  of  AoveL  —  Since 
pictures  of  the  dramatization  of  a  novel  only 
represent  the  artist's  idea  of  what  the  author 
has  expressed  in  words,  they  do  not,  as  a 
photograph,  infringe  the  copyrighted  book 
or  drama.  Harper  v,  Kalem  Co.,  (C.  C.  A. 
1909)  169  Fed.  61,  affirmed  (1911)  222  U. 
S.  66,  32  8.  Ct.  20. 

Use  of  directory.  —  The  compiler  and  pub- 
lisher of  a  directory,  while  he  may  not  copy 
and  reprint  matter  from  a  prior  copyrighted 
directory  as  his  own,  may  use  the  same  for 
checking  up  his  own  canvass,  independently 
made,  and  where  discrepancies  are  found, 
after  an  honest  and  personal  investigation  of 
the  same,  may  publish  the  result  as  so  veri- 
fied as  his  own.  Hartford  Printing  Co.  v, 
Hartford  Directory,  etc.,  Co.,  (1906)  146 
Fed.  332.  Contra,  Sampson,  etc.,  Co.  f.  Seaver- 
Radford  Co.,  (C.  C.  A.  1906)  140  Fed.  539. 

Use  of  citations  from  law  books.  —  Where 
the  author  of  a  law  book  collects  all  the  cita- 
tions available  on  his  subject,  including  those 
found  in  a  previous  copyrighted  work  on  the 
same  subject,  and  after  examining  the  re- 
ports of  the  cases  cited,  cites  such  authori- 
ties as  he  considers  applicable  in  support  of 
his  own  text  —  such  t^t  being  original  and 
in  no  part  copied  from  the  earlier  work  — 
such  use  of  the  earlier  work  is  a  fair  use  and 
does  not  infringe  its  copyright.  Edward 
Thompson  Co.  v,  American  Law  Book  Co., 
(C.  C.  A.  1903)   122  Fed.  922. 

Use  of  law  digest.  —  A  writer  of  a  law 
text-book  may  use  a  copyrighted  digest  of  de- 
cisions, and  may  copy  lists  of  cases  therefrom 
to  assist  him  in  running  down  the  cases,  and 
such  use  is  a  fair  one  and  within  the  purpose 
for  which  the  disest  is  sold;  but  extensive 
copyinff  or  paraphrasing  of  the  language  of 
the  syllabi  in  the  digest  is  an  unfair  use  and 
constitutes  an  infringement  of  the  copyright. 
West  Pub.  Co.  v,  Edward  Thompson  Co.,  (C. 
C.  A.  1910)  176  Fed.  833,  modifying  (1909) 
169  Fed.  833. 

Moring  picture  e^bition  of  copyriglited 
drama.  —  In  Harper  v,  Kalem  Co.,  (C.  C.  A. 
1909)  169  Fed.  61,  affirmed  (1911)  222  U.  S. 
65,  32  S.  Ct.  20,  it  was  held  that  a  series  of 
films,  constituting  a  picture  of  an  artist's  con- 
ception of  the  copyrighted  story  Ben  Hur, 
when  placed  on  an  exhibiting  machine  which 
reproduced  the  action  of  the  actors  and  ani- 
mals, was  a  dramatization  of  the  story,  which, 
when  sold  and  offered  for  sale  by  defendant 
for  public  exhibitions  at  which  an  entrance 
fee  was  charged,  constituted  a  contributory 
infringement,  subject  to  injunction. 

Pirated  matter.  —  In  Edward  Thompson 
Co.  r.  American  Law  Book  Co.,  (C.  C.  A. 
1903)  122  Fed.  922,  it  was  held  that  the 
complainant,  the  publisher  of  a  law  encyclo- 
pedia, which  furnished  the  authors  of  its 
articles    with    paragraphs    cut    from    copy- 


righted digests  of  other  publishers,  its  au- 
thors using  such  paragraphs  in  the  compila- 
tion of  their  articles,  in  some  instances  copy- 
ing the  language  of  such  paragraphs  with- 
out the  consent  of  the  owners  of  the  copy- 
rights, had  no  standinff  in  a  court  of  equity 
to  charge  another  with  infringement  of  its 
own  copyright. 

Lista  of  society  people.  —  See  Social  Regis^ 
ter  Assoc,  v,  Muri>hy,  (1904)  128  Fed.  116. 

Perforated  music  rolls  which,  when  used  in 
connection  with  mechanical  piano  players, 
reproduce  in  sound  copyrighted  musical  com* 
positions,  do  not  infringe  ^  the  copyright  in 
such  compositions,  which,  under  R.  S. 
sec.  4962,  2  Fed.  Stat.  Annot.  256,  secures 
to  the  composer  the  sole  liberty  of  printing 
and  reprinting,  publishing,  completinff,  copy- 
ing, executing,  finishing,  and  vending  the 
same.  White-Smith  Music  Pub.  Co.  v,  Apollo 
Co.,  (1908)  209  U.  S.  1,  28  S.  Ct.  319,  52  U. 
S.  (L.  ed.)  656,  affirming  (1906)  147  Fed. 
226,  77  C.  C.  A.  368. 

Infringements  of  mercantile  reports.  —  In 
Dun  f.  International  Mercantile  Agency, 
(1903)  127  Fed.  173,  it  was  held  that  the 
defendant's  use  of  plaintiff's  credit  book  for 
the  purpose  of  discovering  names  of  individ- 
uals, firms,  and  corporations  engaged  in  busi- 
ness, to  be  inserted  in  defendant's  publica- 
tion which  it  was  preparing,  was  not  such  an 
imfair  use  of  complainant's  book  as  to  en- 
title the  complainant  to  an  injunction 
pendente  lite. 

For  other  cases  see  Champney  v,  Haag, 
(1903)  121  Fed.  944;  Barnes  V,  Miner, 
(1903)  122  Fed.  480;  Eisfeldt  v.  Campbell, 
(1909)    171  Fed.  694. 

Right  of  purchaser  of  unbound  sheets  to 
bind  and  reselL  —  One  who  has  purchased  un- 
boimd  copyrighted  volumes  from  the  owner  of 
the  copyright  or  his  licensee  has  the  right,  so 
far  as  the  copyright  statute  is  concerned,  to 
bind  and  resell  the  same.  Kipling  v.  Putnam, 
(C.  C.  A.  1903)   120  Fed.  631. 

Intent.  —  Where  the  defendant  published 
a  copyrighted  song  with  knowledge  of  the 
copyright  in  fact,  it  was  held  that  his  intent 
was  not  material  to  his  liability  for  infringe- 
ment.   Stem  V.  Remick,  (1910)   175  Fed.  282. 

Jurisdiction.  —  A  suit,  the  primary  and 
controlling  purpose  of  which  is  to  enforce  a 
ri^ht  secured  by  the  copyright  laws  which  is 
being  infringed  by  the  defendants,  is  a  suit 
under  those  laws,  and  within  the  jurisdiction 
of  the  federal  Circuit  Courts,  although  it 
incidentally  draws  in  ouestion  the  validity, 
interpretation,  and  effect  of  a  contract 
through  which  the  complainant  derives  title. 
Wooster  v,  Crane^  (C.  C.  A.  1906)  147  Fed. 
515. 

District  of  suit. — The  provision  of  section 
1  of  the  federal  Judiciary  Act  of  March  3, 
1887,  24  Stat.  L.  652,  ch.  373,  4  Fed.  Stat. 
Annot.  265,  that  no  suit  shall  be  brought 
in  any  other  district  than  that  whereof  the 
defendant  is  an  inhabitant,  does  not  apply 
to  suits  arising  under  the  copyright  laws,  as 
to  which  section  11  of  the  Judiciary  Act  of 
September  24,  1789,  1  Stat.  L.  78,  ch.  20, 
is  still  in  force,  and  such  a  suit  may  be 
brought  in  any  district  in  which  the  defend- 
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ant  can  be  found  and  served  with  proeeae. 
Lederer  r.  Ferria,  (1900)  140  Fed.  250.  See 
also  Act  of  March  4,  1900,  ch.  320,  see.  35, 
1909  Supp.  Fed.  Stat.  Annot.  91. 

Preliimnary  injunction.  —  On  an  applica- 
tion for  an  injunction  'pendente  lite,  the  court 
should  consider  the  effect  on  both  parties  of 
the  granting  or  refusal  of  the  order,  and, 
where  it  appears  that  in  either  case  great  or 
irreparable  injury  will  result  to  one  or  the 
other,  the  court  will  take  the  course  which 
seems  most  conducive  to  justice  to  both 
parties.  Sampson,  etc.,  Co.  v,  Seaver-Rad- 
ford  Co.,  (1904)  129  Fed.  761. 

A  preliminary  injunction  restraining  in- 
fringement of  a  copyright  should  not  be 
granted,  where  on  the  showing  made  and 
the  facts  appearing  the  question  of  infringe- 
ment is  in  serious  doubt.  Savage  v.  Hoff- 
mann, (1908)  159  Fed.  584;  Nixon  v,  Doran, 
(1909)  168  Fed.  575;  Benton  V.  Van  Dyke, 
(1909)  170  Fed.  203.  A  preliminary  in- 
junction against  the  alleged  mfringement  of 
a  copyright,  the  effect  of  which  will  be  to 
inteifere  with  defendant's  business,  will  not 
be  granted  where  complainant's  right  is  doubt- 
ful on  the  showing  made;  but  the  defendant 
may  be  required  to  give  a  bond  for  complain- 
ant's protection  in  case  he  is  successful  on 
a  full  hearing.  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  (1904)  129  Fed.  761;  De  Jonge 
r.  Breuker,  etc.,  Co.,  (1906)   147  Fed.  763. 

In  Ricordi  v,  Hammerstein,  (1907)  150 
Fed.  450,  a  preliminary  injunction  to  re- 
strain the  defendant  from  producing  a  copy- 
righted opera  was  denied,  on  evidence  tending 
to  show  that  defendant  had  orally  been  given 
or  promised  a  license  for  the  production  at  a 
stated  royalty  by  complainant's  authorized 
agent,  and  further  evidence  showing  without 
contradiction  that  there  had  been  negotia- 
tions for  such  license,  and  that  both  com- 
plainant and  its  agent  had  full  knowledge 
that  defendant  was  engaging  singers  and  ex- 
pending large  sums  of  money  in  preparing 
for  the  production,  and  did  not  make  any  ob- 
jection or  suggest  any  obstacle  to  the  grant- 
ing of  a  license  until  a  considerable  time 
after  defendant's  public  announcement  of  the 
production,  although  in  the  meantime,  while 
defendant's  preparations  were  going  on,  an 
exclusive  license  had  been  granted  to  another 
manag«>r. 

Where,  in  a  suit  to  restrain  the  defendant 
from  using  complainant's  credit  publication, 
the  complainant  insisted  that  defendant  had 
appropriated  complainant's  ratings  as  well 
as  the  names  of  persons  appearing  in  com- 
plainant's book,  but  on  such  issue  the  affida- 
vits were  conflicting,  it  was  held  that  an  in- 
junction pendente  Kte  restraining  defend- 
ant's use  of  complainant's  book  would  be  re- 
fused. Dun  V,  International  Mercantile 
Agency,  (1903)   127  Fed.  173. 

In  American  Mutoseope,  etc.,  Co.  r.  Edison 
Mfg.  Co.,  (1905)  137  Fed.  262,  it  was  held 
that  a  preliminary  injunction  against  the 
infringement  of  a  copyrighted  photograph 
would  not  be  granted  where  the  proofs  left 
it  in  doubt  whether  defendant  had  in  fact 
used  or  sold  any  copies  of  complainant's 
photograph,   or    had   merely   borrowed   com- 
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plainant's  Idea,  and  made  other  similar,  but 
not  identical,  photographs  of  its  own,  so  that 
an  injunction  following  the  allegations  of  the 
bill  would  have  no  operative  effect. 

Under  the  rule  that,,  to  warrant  the  grant- 
ing of  a  preliminary  injunction,  the  facts 
must  be  clear,  and  the  equities  growing  oat 
of  them  in  no  doubt,  it  has  been  held  that 
such  an  injunction  would  not  be  granted  in 
favor  of  one  or  two  rival  publishers  of  infor- 
mation respecting  real  estate  transfers  in  a 
city  to  restrain  the  sale  of  a  publication  by 
the  other,  on  the  ground  that  it  oontained 
pirated  copyrighted  matter,  where  the  piracy 
was  denied,  as  well  as  the  right  of  complain- 
ant to  copyright  the  matter,  and  a  counter 
charge  of  piracy  was  also  ma^  in  the  same 
connection,  and  where,  moreover,  the  alleged 
infringing  publication  was  a  year  old.  Sweet 
r.  Bromley,  (1907)   154  Fed.  754. 

A  preliminary  injunction  will  not  be 
granted  to  restrain  infringement  of  the  copy- 
right of  future  numbers  of  a  periodical  pub- 
lication which  have  not  yet  been  published 
or  copyrighted.  Sweet  v.  Bromley,  (1907) 
154  Fed.  754. 

For  other  cases  see  Hubges  v.  Belaseo^ 
(1904)  130  Fed.  388;  Littleton  v,  Fischer. 
( 1906]   137  Fed.  684. 

Review.  —  The  granting  of  a  preliminary 
injunction  in  a  suit  for  infringement  of  a 
copyright  being  within  the  discretion  of  the 
trial  court,  an  order  granting  the  same  will 
not  be  set  aside  on  appeal  unless  it  is  clearly 
shown  that  the  court  abused  its  discretion 
01  was  mistaken  in  its  view  of  the  situatioiL 
Werner  Co.  v.  Encyclopedia  Britannicsm  Co.. 
(C.  C.  A.  1905)  134  Fed.  831,  affirming 
(1904)   130  Fed.  460. 

Objections  on  appeaL  —  Where,  on  an  ap- 
plication for  a  preliminary  injunction  in  a 
suit  for  infringement  of  a  copyright,  the  de- 
fendant did  not  object  or  introduce  proof  to 
show  that  the  complainants'  articles,  alleged 
to  have  been  infringed,  were  not  derived  from 
original  sources,  it  was  held  that  such  objec- 
tion could  not  be  considered  on  appeal  from 
an  order  granting  such  injunction.  Werner 
Co.  V.  Encyclopedia  Britannica  C^.,  (C.  C. 
A.  1905)  134  Fed.  831,  affirming  (1904)  130 
Fed.  460. 

Laches.  —  Where,  in  a  suit  for  infringe- 
ment of  copyright,  it  appeared  that  the  com- 
plainants and  their  predecessors  in  title  had 
no  knowledge  of  the  alleged  infringing  ar- 
ticles until  less  than  a  year  and  a  half  before 
the  suit  was  brought,  and  that  the  complain- 
ants prior  to  that  time  were  not  charged 
with  notice  thereof,  and  the  infringing  ar- 
ticles did  not  appear  in  defendant's  publica- 
tion at  first,  it  was  held  that  the  complain- 
ants were  not  barred  by  laches.  Werner  Co. 
r.  Encyclopedia  Britannica  Co.,  (C.  C.  A. 
1905)  134  Fed.  831,  affirming  (1904)  130 
Fed.  460. 

Failure  to  institute  suit  for  infringement 
until  the  defendants  had  been  procc^ing 
openly  therewith  for  about  a  year  was  held 
not  to  constitute  laches,  barring  a  right  to 
relief  in  equity,  when  during  that  time  the 
complainant  was  actively  engaged  in  the  de- 
fense of  a  suit  to  cancel  his  title  prosecuted 
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by  one  of  the  defendants.    Wooster  v.  Crane, 
(C.  C.  A.  190C)  147  Fed.  516. 

The  fact  that  a  complainant,  with  knowl- 
edge that  its  copyrights  were  being  infringed 
by  the  defendant,  delayed  bringing  suit  until 
defendants  after  sixteen  years  of  labor  and 
at  large  expense  had  practically  completed 
the  publication  of  its  work,  was  held  to  con- 
stitute such  laches  as  warranted  the  denial 
of  an  injunction  or  an  accounting  of  profits ; 
but  it  was  also  held  that  in  such  a  suit,  al- 
though equitable  relief  would  be  denied,  the 
court  had  power  to  award  the  complainant 
damages  as  compensation  for  the  violation 
of  its  rights.  West  Pub.  Co.  r.  Edward 
Thompson  Co.,  (C.  C.  A.  1910)  176  Fed.  833, 
modifying  (1909)    169  Fed.  833. 

Pleading.  —  There  is  such  an  analogy  be- 
tween actions  under  the  patent  laws  and  ac- 
tions under  copyright  laws  that  like  rules  of 
practice  should  be  applied  in  both  classes  of 
eases.  Scribner'v.  Straus,  (1904)  130  Fed. 
380. 

Bill  or  complaint,  —  In  an  action  for  in- 
fringement of  a  copyright,  it  is  not  sufficient 
to  allege  generally  in  the  bill  or  complaint 
that  all  conditions  and  requisites  required 
by  the  laws  of  the  United  States  to  obtain  a 
copyright  have  been  complied  with,  but  the 
specific  acts  done  and  necessary  to  constitute 
such  compliance  with  the  law  must  be  affirm- 
atively alleged,  and  the  complaint  must  also 
show  that  the  person  in  whose  name  the  copy- 
right was  obtained  was  the  person  who 
owned  the  right  and  was  entitled  to  it.  Ford 
t\  Charles  E.  Blaney  Amusement  Co.,  (1906) 
148  Fed.  642. 

In  Bracken  v.  Rosenthal,  (1907)  151  Fed. 
136,  it  was  held  that  a  bill  for  infringement 
of  copyrights  of  different  pieces  of  sculpture 
would  not  be  held  demurrable  for  multifari- 
ousness where  the  parties  and  the  general 
method  of  alleged  infringement  were  the 
same,  and  especially  where  it  appeared  from 
the  bill  that  all  of  the  acts  of  infringement 
were  committed  pursuant  to  a  common  pur- 
pose by  the  defendants. 

Copyright  notice  in  foreign  puhlicatUma.  — 
In  Haggard  v.  Waver ly  Pub.  Co.,  (1895)  144 
Fed.  490,  a  bill  for  infringement  of  the  copy- 
right of  a  book  was  held  good  on  demurrer, 
although  it  failed  to  allege  that  the  copy- 
right notice  required  by  section  4962  had 
b^n  printed  in  all  editions  of  the  book  pub- 
lished in  foreign  countries;  the  question  of 
the  effect  of  such  omission  on  the  rights  of 
complainant  being  reserved  for  determination 
after  full  hearing  on  the  facts. 

Demurrer.  —  Where  it  was  admitted  that 
a  bill  to  enjoin  infringement  of  certain  copy- 
rights stated  a  cause  of  action  arising  from 
the  alleged  infringement  of  two  dramatic 
compositions,  and  a  demurrer  failed  to  point 
out  specifically  what  sentences  or  paragraphs 
of  the  bill  were  demurred  to,  it  was  held 
that  it  could  not  be  sustained.  Empire  City 
Amusement  Co.  v,  Wilton,  (1903)  134  Fed. 
132. 

In  a  suit  for  infringement  of  a  copyright, 
where  the  bill  makes  profert  of  the  copy- 
righted publication,  it  may  be  considered  a 
part  of  the  bill  and  examined  on  demurrer. 


American  Mutoscope,  etc.,  Co.  t*.  Edison  Mfg. 
Co.,  (1905)    137  Fed.  262. 

Supplemental  hill.  —  In  a  suit  for  infringe- 
ment of  copyrights  of  a  number  of  books  the 
complainant  may  properly  be  allowed  by  a 
supplemental  bill  to  set  up  further  infringe- 
ments of  other  books  of  the  same  series,  oc- 
curring subsequent  to  the  filing  of  the  orig- 
inal bill,  the  parties  being  the  same,  and  the 
subject-matter  of  the  same  general  character, 
which  may  appropriately  be  determined  in 
the  same  suit.  Banks  Law  Pub.  Co.  v.  Law- 
yers' Co-operative  Pub.  Co.,  (1905)  139  Fed. 
701. 

Where  a  bill  for  infringement  of  copyright 
sufficiently  alleged  title  in  the  complainant 
to  the  cause  of  action  by  assignment,  a  sup- 
plemental bill  otherwise  good  was  held  not  to 
be  invalid  because  it  alleged  a  further  assign- 
ment in  the  nature  of  a  confirmation  or  rati- 
fication of  the  complainant's  title.  Banks 
Law  Pub.  Co.  V.  Lawyers  Co-operative  Pub. 
Co.,  (1905>  139  Fed.  701. 

Joinder  of  actions.  —  Where  it  was  con- 
venient for  the  court  that  two  causes  of  ac- 
tion for  infringement  of  copyright,  one  with 
reference  to  certain  cartoons  and  the  other 
with  reference  to  a  play  based  thereon,  should 
be  joined  in  the  same  bill,  it  was  held  to  be 
within  the  discretion  of  the  court  to  permit 
such  joinder.  Empire  City  Amusement  Co. 
V.  Wilton,  (1903)   134  Fed.  132. 

Evidence  —  Similarity  of  mistakes.  — 
Where  the  defendant  published  a  digest  of 
the  laws  of  Pennsylvania  for  the  years  1895- 
1903,  inclusive,  in  one  volume,  edited  and 
compiled  by  the  same  person  who  compiled 
the  complainant's  copyrighted  digest  of  the 
laws  of  Pennsylvania,  with  supplements  for 
the  years  1895-1897,  and  it  appeared  that 
the  compiler  made  eleven  errors,  consisting 
of  incorrect  citations  in  complainant's  work, 
which  appeared  verbatim  in  defendant's  com- 
pilation, it  was  held  that  such  errors  justified 
an  inference  of  infringement  of  complain- 
ant's copyright  entitling  complainant  to  a 
preliminary  injunction;  the  only  explanation 
offered  therefor  being  that  the  similarity  of 
mistake  "was  accidental.  George  T.  Bisel  Co. 
V.  Welsh,   (1904)    131  Fed.  564. 

Where,  on  a  comparison  of  a  copyrighted 
directory  and  an  alleged  infringing  publica- 
tion, it  appeared  that  a  large  proportion  of 
the  errors  in  the  former  were  also  found  in 
the  latter,  it  was  held  that  such  evidence 
was  sufficient  to  refute  the  testimony  of  de- 
fendant's witnesses  that  the  accuracy  of  all 
items  in  its  directory  was  personally  veri- 
fied, and  to  show  that  direct  copying  had  been 
done.  Hartford  Printing  Co.  v.  Hartford  Di- 
rectory, etc.,  Co.,   (1906)   146  Fed.  332. 

Motion  for  preMminary  injimction.  —  Cn  a 
motion  to  temporarily  enjoin  a  vaudeville 
performer  from  singing  a  song  from  an  opera 
which  complainant  claimed  the  exclusive 
right  to  produce,  it  was  held  that  the  court 
might  consider  the  fact  that  the  songs  and 
pianoforte  score  of  the  opera  had  been  pub- 
lished, as  showing  an  abandonment  of  the 
words  of  the  songs,  though  there  was  no 
proof  that  the  publication  was  authorized  by 
the  composer  and  the  authors  of  the  opera. 
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as  would  be  necessary  on  final  hearing.    Sav- 
age 17.  Hoffmann,  (1908)   159  Fed.  684. 

In  a  suit  for  infringement  of  a  copyright 
for  a  directory,  proof  that  defendant  had  in 
its  office  three  pages  concededlv  taken  from 
complainant's  book,  cut,  pastea,  and  edited, 
apparently  for  the  purpose  of  being  used  as 
copy  for  defendants  book,  was  held  to  be 
sufficient  to  entitle  complainant  to  a  prelimi- 
nary injunction,  unless  a  denial  of  the  inten- 
tion to  use  such  pases  as  copy  is  supported 
by  a  clear  showing  of  the  methods  used  by  de- 
fendant, and  the  source  from  which  its  copy 
was  obtained.  Chicago  Directory  Co.  r.  U. 
8.  Directory  Co.,  (1002)   122  Fed.  189. 

A  showing  that  a  dozen  erroneous  names 
and  addresses  appearing  in  the  complainant's 
book  have  been  duplicated  in  defendant's  is 
sufficient  to  entitle  the  complainant  to  a  pre- 
liminary injunction,  and  to  affect  defendant's 
whole  book,  in  the  absence  of  a  clear  showing 
to  overcome  such  prima  facie  case.  Trow 
Directory  Printing,  etc.,  Co.  r.  U.  S.  Di- 
rectory Co.,  (1003)   122  Fed.  191. 

Rc9idence  or  citizenship  of  author.  —  In  a 
suit  for  infringement  of  a  copyright,  on  the 
issue  of  whether  the  author  was  a  citizen  or 
resident  of  the  United  States  at  the  time  he 
applied  for  the  copyright,  the  certificate  from 
the  librarian  described  him  as  of  New  York, 
and  the  author  testified  that  he  was  at  the 
time  of  the  trial  a  resident  of  New  York, 
and  that  he  had  mailed  the  two  copies  in  New 
York  to  the  Librarian  of  Congress  more 
than  ten  years  before.  It  was  held  that  this 
was  sufficient  proof  of  the  author's  residence, 
in  the  absence  of  any  evidence  to  the  con- 
trary. Patterson  v,  J.  S.  Ogilvie  Pub.  Co., 
(1902)   119  Fed.  461. 

For  other  oasea  dealing  toith  evidence,  see 
Suderman  v.  Saake,  (1909)  166  Fed.  815; 
Record,  etc.,  Co.  v.  Bromley,  (1909)  175  Fed. 
156. 

Burden  of  proof.  —  In  a  suit  for  infringe- 
ment of  a  copyright,  the  librarian's  certifi- 
cate does  not  per  ae  establish  the  copyright; 
but  the  burden  rests  on  the  plaintiff  to  show 
compliance  with  the  statutory  requirements 
as  conditions  precedent.  Saake  i*.  Lederer, 
(C.  C.  A.  1909)  174  Fed.  135;  Bosselman  17. 
Richardson,   (C.  C.  A.  1909)   174  Fed.  622. 

Scope  of  injunction. — ^An  injunction  against 
an  infringing  publication  will  be  extended  to 
all  portions  in  which  infringing  and  non- 
infringing matter  has  been  so  blended  that 
its  separation  is  impracticable,  but  not  to 
such  distinct  parts  as  do  not  infringe,  and 
defendant  may  properly  be  given  leave  to 
apply  for  its  modification  when  he  shall  have 
expunged  all  infringing  matter.  Edison  r. 
Lubin,  (1903)  122  Fed.  240,  58  C.  C.  A.  604. 
reversing  119  Fed.  993;  Social  Register  Assoc. 
17.  Murphy,  (1904)  128  Fed.  116;  Sampson, 
etc.,  Co.  V,  Seaver-Radford  O).,  (C.  C.  A. 
1905)  140  Fed.  539;  Park,  etc.,  Co.  17.  Keller- 
strass,   (1910)    181  Fed.  431. 

It  seems  that  an  injunction  simply  in  terms 
restraining  the  defendants  from  making  any 
unlawful  use  of  the  complainants'  publica- 
tion would  be  open  to  the  objection  that  it 
was  argumentative  and  not  specific;  the  de- 
fendants being  entitled  to  be  informed  with 


reasonable  certainty  of  what  they  are  for- 
bidden to  do.  Sweet  v,  Bromley,  (1907)  154 
Fed.  754. 

Defenses.  —  That  a  oomplainant  is  a  mem- 
ber of  an  illegal  combination,  in  violation  of 
the  anti-trust  laws,  state  or  federal,  is  no 
defense  to  a  suit  for  infringement  of  a  copy- 
right. Scribner  v.  Straus,  (1904)  130  Fed. 
389. 

It  is  no  defense  to  a  suit  to  enjoin  in- 
fringement of  a  copyright  of  a  musical  com- 
position that  defendant  did  not  knowingly 
copy  complainant's  composition,  but  without 
knowledge  of  it  independently  produced  snb- 
stantiallv  the  same  thing.  Hein  r.  Harris, 
(C.  C.  A.  1910)  183  Fed.  107,  affirmmg  175 
Fed.  875. 

Suit  by  equitable  owner  for  infrinfemciit. 
—  The  owner  of  the  equitable  title  to  a  copy- 
right may  in  equity  in  his  own  name  sue  for 
iniringemei^t,  where  the  holder  of  the  legal 
title  is  one  of  the  infringers  and  occupies  a 
position  hostile  to  him.  Wooster  v.  Crane, 
(C.  C.  A.  1906)   147  Fed.  515. 

Damages  recoverable.  —  In  a  suit  in  equity 
for  infringement  of  copyright  there  can  be 
no  recovery  in  the  way  of  damages  beyond  the 
gains  and  profits  which  the  defendant  is 
shown  to  have  realized  from  the  infringement. 
Sopial  Register  Assoc,  v.  Murphy,  (1904)  129 
Fed.  148. 

Where  the  infringing  parts  of  a  book  are 
intermingled  with  other  parts  about  which 
there  is  no  evidence,  and  the  defendant  makes 
no  effort  to  separate  them,  it  must  account 
for  all  profits  made  on  the  entire  sales,  which 
is  the  only  effective  relief  that  can  be  granted 
when  complainant's  book  has  been  superseded 
by  a  later  publication.  Hartford  Printing 
Co.  17.  Hartford  Directory,  etc.,  Co.,  (1906) 
146  Fed.  332. 

On  an  accounting  by  a  defendant  for  profits 
realized  from  the  sale  of  a  directory  which 
infringed  the  complainant's' copyright,  it  was 
held  tnat  the  amounts  received  from  adver- 
tisers were  to  be  included  in  the  gross  re- 
ceipts, to  be  accounted  for,  less  the  necessary 
cost  of  producing  and  disposing  of  the  copies 
sold.  Hartford  Printing  Co.  r.  Hartford  Di- 
rectory, etc.,  Co.,  (1906)   148  Fed,  470. 

In  computing  the  profits  realized  by  an  in- 
fringer of  a  copyright  for  which  he  is  ac- 
countable to  the  owner,  where  a  greater  num- 
ber cf  copies  of  the  infringing  publication 
were  printed  than  were  sold,  it  was  held  that 
he  was  entitled  to  have  deducted  from  the 
gross  receipts  all  of  such  items  of  cost  as 
would  have  been  the  same  had  no  more 
copies  been  printed  than  were  sold,  such  as 
providing  the  copy  and  composition.  Hart- 
ford Printing  Co.  i?.  Hartford  Directory,  etc, 
Co.,   (1906)    148  Fed.  470. 

The  owner  of  the  copyright  of  a  story 
which  has  been  infringed  by  another  by  ap- 
propriating the  story  as  the  basis  of  a  play 
is  entitled  to  recover  as  damages  all  of  the 
profits  made  by  the  infringer  from  the  pro- 
duction of  such  play.  Dam  r.  Kirk  La  Sbelle 
Co.,  (C.  C.  A.  1910)  175  Fed.  902.  aflirmin§ 
(1908)    166  Fed.  689. 

Costs.  —  Where,  in  a  suit  for  infringemest 
of  cop3nright,  it  appeared  that  the  complaii- 
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ants  had  lost  their  right  to  protection  either 
by  insufficient  notices  or  by  republication  of 
the  matter  under  notices  of  copyright  by 
others,  but  that  the  infringement  was  estab- 
lished, it  was  held  that  the  defendant  would 
not  be  allowed  costs,  but  that  each  party 
would  be  required  to  pay  one-half  the  costs. 
Record,  etc.,  Co.  r.  Bromley,  (1909)  175  Fed. 
166. 

Estoppel.  —  See  Patterson  i7.  J.  S.  Ogilvie 
Pub.  Co.,  (1902)  119  Fed.  451. 

Bzclusiyeness  of  remedies.  —  See  under 
this  title,  vol.  2,  p.  268,  sec.  4965. 

Permanent  injunction  refused.  —  Where  the 
complainant  sued  for  infringement  of  an  al- 
leged copyright  on  a  publication  of  informa- 
tion concernmg  transfers  of  New  York  city 
real  estate,  it  was  held  that  three  instances 
of  copying  with  reference  to  three  different 
descriptions  were  insufficient  to  justify  an  in- 
junction against  defendants'  work,  but  that 
the  complainant  would  be  left  to  its  remedy 

Vol.  11^  p.  272,  sec.  1. 

*•  Title  >«ge.**  —  In  Freeman  v.  Trade  Regis- 
ter, (1909)  173  Fed.  419,  it  was  held  that  a 
preliminary  page  in  a  periodical  which  fol- 
lowed advertisements  and  preceded  general 
reading  matter,  containing  in  display  type 
the  name  of  the  publication  and  also  the  vol- 
ume, number,  and  date  of  the  issue,  and  a 
copy  of  which  was  deposited  as  the  title  to 
obtain  copyright  protection,  must  be  consid- 
ered the  "  title  page  "  within  the  meaning  of 
this  Act,  rather  than  a  subsequent  page  con* 
taining  the  title  in  smaller  type  but  without 
volume,  number,  or  date,  and  that  the  print- 
ing of  such  notice  on  the  latter  page  only 
was  not  such  a  compliance  with  the  express 
requirement  of  the  statute  as  would  sustain 
an  action  for  infringement. 

Subsequent  editions  of  book.  —  There  can 
be  but  one  copyright  for  the  same  book  for 
the  first  term  of  twenty-eight  years,  and 
notice  of  only  a  single  entry  for  copyright  is 
necessary  therein.  If  there  is  a  subsequent 
edition  of  the  book,  the  notice  of  copyright 
in  it  must  be  either  of  the  date  of  the  orig- 
inal or  of  the  date  of  the  subsequent  entry, 
depending  upon  whether  or  not  such  changes 
or  additions  have  been  made  as  to  constitute 
the  later  edition  a  new  book.  West  Pub.  Co. 
r.  Edward  Thompson  Co.,  (C.  C.  A.  1910) 
176  Fed.  833,  modifying  (1909)  169  Fed. 
833. 

Republication  of  copyriglited  matter.  —  In 
Record,  etc.,  Co.  v.  Bromley,  (1909)  175  Fed. 
156,  it  appeared  that  the  plaintiff  published 
weekly  numbers  of  a  real  estate  record  re- 
lating to  transfers  of  real  estate  in  New 
York  city,  called  the  "Record  and  Guide," 
which  numbers  the  complainant  attempted 
to  copyright  under  the  name  "Real  Estate 
Record  and  Builders'  Guide  Company  "  under 
which  the  publisher,  S.,  was  doing  business. 
Thereafter  the  same  information  published 
in  the  weekly  numbers,  o(Hnbined  and  re- 
arranged, but  in  other  respects  unchanged, 
was  published  in  quarterly  numbers  during 
the  year  1905;  and  the  weeklies  and  quarter- 
lies consolidated  into  an  annual  volume  con- 


at  law.    Record,  etc.,  Co.  «?.  Bromley,  (1909) 
175  Fed.  156. 

In  Dun  V,  Lumbermen's  Credit  Assoc., 
(1908)  209  U.  S.  20,  28  S.  Ct.  335,  14  Ann. 
Cas.  501,  52  U.  S.  (L.  ed.)  663,  affirming 
(1906)  144  Fed.  83,  75  C.  C.  A.  241,  it  was 
held  that  injunctive  relief  would  not  be 
granted  to  the  proprietor  of  a  mercantile 
agency  publishing  at  intervals  a  copyrighted 
book  giving  information  as  to  the  business, 
capital,  and  credit  rating  of  merchants, 
manufacturers,  and  traders,  because  of  the 
improper  use  of  such  work  with  respect  to  a 
few  names  by  a  corporation  publishing  a  sim- 
ilar book  limited  to  those  engaged  in  lumber 
and  kindred  trades,  where  the  latter  book 
contained  about  60,000  names,  twenty-five 
per  cent,  more  than  the  former,  and  the  sub- 
jects of  information  given  by  it  concerning 
the  persons  named  were  six  times  as  many 
as  were  given  by  the  other  work. 


taining  the  same  information  under  the  same 
arrangement,  and  this  copyrighted  by  the 
Real  Estate  Record  Association,  claimed  to 
be  another  name  under  which  S.  was  doing 
business.  It  was  held  that  the  copyright  on 
the  weekly  numbers  was  forfeited,  since  it 
could  be  protected  only  by  repeating  the  orig- 
inal notice  whenever  the  copyrighted  matter 
was  afterwards  published,  under  this  section, 
providing  that  no  person  shall  maintain  an 
action  for  tlie  infringement  of  a  copyright, 
unless  he  shall  give  notice  thereof  by  insert- 
ing the  copyright  notice  in  the  several  copies 
of  every  edition  published. 

Waiver  of  copyright.  —  In  G.  &  C.  Merriam 
Co.  V.  United  Dictionary  Co.,  (C.  C.  A.  1906) 
146  Fed.  354,  affirmed  (1908)  208  U.  S.  260, 
28  S.  Ct.  290,  52  U.  S.  (L.  ed.)  478,  it  ap- 
peared that  the  plaintiff  simultaneously  pub- 
lished and  copyrighted  a  dictionary  in  Great 
Britain  and  the  United  States,  neither  being 
intended  to  compete  with  the  other;  the  Eng- 
lish book  containing  no  reference  to  the 
American  copyright,  but  fully  complying 
with  the  copyright  laws  of  Great  Britain,  as 
did  also  the  American  book  with  the  copy- 
right laws  of  the  tTnited  States.  It  was  held 
that  complainant's  failure  to  insert  a  notice 
of  the  American  copyright  in  the  English 
work  did  not  constitute  a  waiver  of  its  Ameri- 
can copyright. 

Inadvertent  omission  of  notice  by  licensee. 
—  The  owner  of  a  copyrighted  literary  pro- 
duction does  not  lose  the  exclusive  property 
therein  given  by  the  copyright  because  a  li- 
censee authorized  to  publish  the  article  on 
the  express"  condition  that  he  print  therewith 
the  usual  copyright  notice  inadvertently 
omits  to  do  so,  and  any  one  who  copies  and 
republishes  the  article  so  published,  though 
without  actual  knowledge  of  the  copyright^ 
does  so  at  his  peril.  American  Press  Assoc. 
V.  Daily  Story  Pub.  Co.,  (C.  C.  A.  1902)  120 
Fed.  766. 

Requirements  as  to  notice.  —  "In  determin- 
ing whether  a  notice  of  copyright  is  mislead- 
ing, we  are  not  bound  to  look  beyond  the  face 
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of  the  notice  and  inquire  whether ,  under  the 
facts  of  the  particular  case,  it  is  reasonable 
to  suppose  an  intelligent  person  could  actu- 
ally have  been  misled.  With  the  utmost  de- 
sire to  give  a  construction  to  the  statute  most 
liberal  to  the  author,  we  find  it  impossible 
to  say  that  the  entry  of  a  book  under  one 
title  by  the  publishers  can  validate  the  entry 
of  another  book  of  a  different  title  by  an- 
other person."  Ptr  Brown,  J.,  in  Mifflin  r. 
R.  H.  White  Co.,  (1903)  190  U.  S.  260,  23  S. 
Ct.  769,  771,  47  U.  S.  (L.  ed.)    1040. 

A  copyright  notice  is  not  invalidated  by  the 
publication  ol  the  date  of  copyright  in  Roman 
instead  of  Arabic  numerals.  Stem  r,  Remick, 
(1910)    175  Fed.  282. 

Inscribing  the  copyright  notice  upon  the 
published  copies  without  placing  such  in- 
scription upon  the  original  painting  satisfies 
the  requirement  of  this  section.  American 
Tobacco  Co.  t?.  Werckmeister,  (1907)  207  U. 
S.  284,  28  S.  Ct.  72,  52  U.  S.  (L.  ed.)  208, 
affirming  (1906)  146  Fed.  375,  76  C.  C.  A. 
647. 

Where  a  copyrighted  picture  was  intended 
to  be  reproduced  and  used  as  a  design  for 
fancy  paper  to  cover  boxes  and  other  articles 
for  the  holiday  season,  and  twelve  complete 
copies  were  lithographed  and  printed  on  one 
sheet,  the  picture  having  been  so  printed  that 
each  copy  would  join  harmoniously  with  its 
neighbors  and  the  repeated  design  would  pro- 
duce a  pleasing  decorative  effect,  it  was  held 
that  each  one  of  the  reproductions  should 
have  been  accompanied  by  a  copyright  notice 
in  order  to  protect  the  design;  and  that  a 
single  notice  on  each  sheet,  to  serve  as  a 
notice  to  the  manufacturer  of  the  boxes,  was 
insufficient.  De  Jonge  r.  Breaker,  etc.,  Co., 
(1910)    182  Fed.   150. 

Vol.  II,  p.  275,  sec.  11. 

Copyright  of  number  protects  all  contents. 
—  Under  this  section,  which  provides  that 
"  each  number  of  a  periodical  shall  be  con- 
sidered an  independent  publication  subject 
to  the  form  of  copyrighting  as  above,"  the 


Publication  abroad.  —  An  American  copy- 
right is  not  lost  by  publishing  a  work  abroad 
and  selling  it  for  use  there  without  inaertiBg 
the  notice  of  copyright.  United  Dictionary 
Co.  r.  G.  &  C.  Merriam  Co.,  (1908)  208  U.  & 
260,  28  S.  Ct.  290,  62  U.  S.  (L.  ed.)  478,  a/- 
/irmitip  (1906)  146  Fed.  354,  76  C.  C.  A.  470; 
Harper  r.  Donohue,  (1905)   144  Fed.  491. 

The  following  notices  were  held  sofficient: 
"  Copyrighted  1907  by  C.  W.  Sweet."  Record, 
etc.,  Co.  r.  Bromley,  (1909)   175  Fed.  156. 

"Copyright,  1902,  Published  by  Hills  & 
Co.,  Ltd.,  London,  England."  Hills  r.  Aua- 
trich,  (1903)    120  Fed.  862. 

The  following  were  held  insufficient:  *'  The 
text  of  these  pages  are  copyrighted.  All 
rights  reserved.  Notice  is  hereby  given  that 
infringement  will  lead  to  prosecution."  Rec- 
ord, etc.,  Co.  f.  Bromley,  (1909)  175  Fed. 
156. 

In  Record,  etc,  Ck>.  r.  Bromley,  (1909)  175 
Fed.  156,  a  copyright  notice  was  in  two  lines: 

"  Copyright  by  The  Real  Estate  Record  and 
Builders'  Guide  0>. 


Vol.  LXXV.        May  6,  1905. 


No.  1938. 


A  continuous  black  line  was  drawn  eom- 
pletely  across  the  column  between  the  first 
and  second  lines  separating  them  as  if  they 
were  in  different  columns.  It  was  held  that 
the  date,  May  6,  1905,  could  not  be  regarded 
as  a  part  of  the  copyright  notice,  which  was 
therefore  void  for  want  of  a  date. 

In  Record,  etc.,  Co.  v.  Bromley,  svpm,  it 
was  held  that  a  copyright  notice  on  the  cover 
page  of  a  periodical,  above  the  title,  "The 
entire  contents  of  this  paper  covered  by  copy- 
right," or  ''Contents  covered  by  copyright" 
was  insufficient. 


copyrighting  of  a  number  of  a  periodical  as 
as  whole,  with  notice  of  such  copyright  given 
on  the  title  page  or  the  page  following,  covers 
and  protects  all  the  articles  printed  therein^ 
Harper  v.  Donohue,  (1905)   144  Fed.  491. 


Vol.  II,  p.  275,  sec.  13. 

The  action  of  the  President  is  a  condition 

of  the  right  of  a  foreign  citizen. to  the  bene- 
fits of  this  Act,  giving  the  right  of  copyright 
to  citizens  of  a  foreign  state  when  such  state 
permits  to  citizens  of  the  United  States  the 
benefit  of  copyright  on  substantially  the  same 
basis  as  its  own  citizens,  or  is  a  party  to  an 
international  agreement  which  provides  for 
reciprocity  in  the  granting  of  copyright,  by 
the  terms  of  which  agreement  the  United 
States  may,  at  its  pleasure,  become  a  party, 
the  existence  of  such  condition  to  be  deter- 
mined by  the  President  by  proclamation, 
made  from  time  to  time,  as  the  purposes  of 
the   Act  may   require.     Bong  r.   Alfred   S. 

Vol.  X,  p.  66,  sec.  1. 

Books  previously  published  here.  — Ency-      affirming  (1905)  135  Fed.  841,  set  out  in  the 
clopsedia  Britannica  Co.   r.  American  News-      original  note, 
paper  Assoc.   (C.  C.  A.  1906)    142  Fed.  966, 
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Campbell  Art  Co.,  (1909)  214  U.  S.  2?e,  29 
8.  Ct.  628,  53  U.  S.  (L.  ed.)  979,  affirm/im^ 
(1907)  155  Fed.  116,  83  C.  C.  A.  576. 

Transfer  of  right  by  alien.  — An  author  of 
a  painting,  who,  not  being  a  citizen  or  snb- 
ject  of  a  foreign  state  with  which  the  United 
States  has  copyright  relations,  is  excluded 
by  this  section  from  the  benefit  of  copyright, 
cannot  convey  such  right  to  a  person*  whose 
citizenship  is  such  as  to  satisfy  the  provi- 
sions of  the  section.  Bong  v.  Alfred  S.  Camp- 
bell Art  Co.,  (1909)  214  U.  S.  236,  29  S.  Ct 
628,  53  U.  S.  (L.  ed.)  979,  affirming  (1907) 
155  Fed.  116,  83  C.  C.  A.  676. 


1908  fcipp.,  p.  SI,  Me.  1,  eL  (d).        COPYRIGHT—  COSTS.       Vol.  II,  p.  276,  see.  SSS. 


1909  Supp.,  p.  81,  sec.  1,  cl.  (d). 

Song  constituting  part  of  dramatic  ekotch. 
—  Under  this  clause,  giving  the  holder  of  a 
eopyright  the  exclusive  right  to  perform  or 
Tepresent  the  oopyrighted  work  publicly  if  a 
drama,  and  clause  '"e,''  giving  the  exclusive 
right  to  perform  the  copyrighted  work  pub- 

1909  Supp.,  p.  83,  sec.  5,  cl.  (d). 

« Dnunatico-musicaL'*  —  A  sketch  consist- 
ing of  a  series  of  recitations  and  songs,  with 
a  very  little  dialogue  and  action,  and  with 
scenery,  and  lights  thrown  upon  the  singer. 


licly  for  profit  if  it  be  a  musical  composition, 
the  holder  of  the  copyright  of  a  song  consti- 
tuting a  part  of  a  dramatic  sketch,  and  those 
claiming  under  him,  have  the  exclusive  right 
to  publiclv  present  it.  Qreen  v,  Luby,  (1900) 
177  Fed.  287. 


is  a  dramatico-musical  composition  within 
the  provisions  of  the  copyright  law.  Green 
V.  Luby,  (1009)  177  Fed.  287. 


1909  Supp.,  p.  83,  sec.  5.    iProviso.'] 

Errors  in  chusiflcation.  —  Under  this  sec- 
tion providing  that  an  error  in  classification 
shall  not  invalidate  a  copyright,  the  classifi- 
cation of  a  dramatico-musical  composition  as 

1909  Supp.,  p.  83,  sec.  8. 

Renewal  by  assignee.  —  This  section  pro- 
vides that  the  author  or  proprietor  of  any 
work  made  the  subject  of  copyright  by  the 
Act,  or  his  executors,  administrators,  or  as- 
signs, shall  have  copyright  for  such  work 
under  the  conditions  and  for  the  terms  speci- 
fied in  the  Act.  Section  24  of  this  Act  pro- 
vides that  the  copyright  subsisting  in  any 
work  when  the  Act  goes  into  effect  may  at 
the  expiration  of  the  term  provided  for  under 
existing  law  be  renewed  by  the  author  if  still 
living,  or  the  widow,  widower,  or  children  of 


a  dramatic  composition  does  not  affect  the 
validity  of  the  copyright.  Green  v,  Luby, 
(1009)   177  Fed.  287. 


the  author  if  the  author  be  not  living,  or  if 
such  author,  widow,  widower,  or  children  be 
not  living,  then  by  the  author's  executors, 
or  in  the  absence  of  a  will  his  next  of  kin. 
*It  has  been  held  that  the  proprietor  and  as- 
signee of  the  author  of  a  copyrighted  musical 
composition  is  not  entitled  to  renewal  of  the 
original  term  of  his  copyright  by  force  of 
section  8.  White-Smith  Music  Pub.  Go.  t;. 
Goff,  (1010)  180  Fed.  256,  affirmed  (G.  G.  A. 
1011)   187  Fed.  247. 


COSTS. 


*  Vol.  II,  p.  276,  sec.  823. 


Marshal's  fees.  —  The  prevailing  party  in 
a  suit  in  a  federal  court  is  not  entitled  to 
tax  against  his  opponent  as  a  part  of  his 
costs  the  fees  of  the  marshal  for  serving  sub- 
poBnas  on  witnesses  residing  without  the  dis- 
trict and  more  than  one  hundred  miles  from 
the  place  of  trial.  U.  S.  v.  Southern  Pac.  Co., 
(1009)  172  Fed.  009. 

Mileage  of  witnesses.  —  The  prevailing 
party  in  a  civil  action  in  a  federal  court  is 
entitled  to  tax  as  a  part  of  his  coste  mileage 
for  his  witnesses  for  the  distance  necessarily 
traveled  by  them  from  any  point  to  which  a 
subpoena  would  run,  viz.,  from  any  point 
within  the  district,  and  for  not  exceeding  one 
hundred  miles  for  witnesses  coming  from 
without  the  district.  U.  S.  r.  Southern  Pac. 
Co.,   (1909)    172  Fed.  909. 

Costs  for  drawing  pleadings,  decreet,  etc 
—  United  Stetes  Supreme  Court  equity  rule 
25  provides  that  in  order  to  promote  brevity, 
ete.,  the  regular  taxable  costs  for  every  bill 
and  answer  shall  in  no  case  exceed  the  sum 


which  is  allowed  in  the  state  court  of  chan- 
cery in  the  district,  if  any  there  be,  otherwise 
it  shall  not  exceed  three  dollars  for  every  bill 
and  answer.  R.  S.  sec.  913,  4  Fed.  Stat. 
Annot.  561,  declares  that  the  forms  and  modes 
of  proceeding  iu  suits  of  equity  in  the  Circuit 
and  District  Courts  shall  be  according  to  the 
principles,  rules,  and  usages  which  belong  to 
courts  of  equity,  except  when  otherwise  pro- 
vided by  statute  or  by  rules  of  court  in  pur- 
suance thereof.  It  was  held  that  in  the  ab- 
sence of  an  express  rule  of  the  Circuit  Court 
dealing  with  the  taxation  of  costs  in  equity, 
such  court  had  power  to  allow  costs  for  the 
drawing  of  the  pleadings,  decrees,  and  order 
of  court  in  accordance  with  the  established 
practice  as  authorized  by  a  state  stetute,  and 
that  such  allowance  was  not  prohibited  by 
section  823.  Matheson  v,  Hanna-Schoelkopf 
Co.,  (1904)   128  Fed.  1(J2. 

Partnership  accounting.  —  The  discretion  of 
a  court  of  equity  in  a  suit  for  a  partnership 
nccounting  in  which  a  receiver  is  appointed 


▼oL  II,  p.  S7S,  Mt.  ISi. 


COSTS. 


Tol.  II,  p.  MT, 


tn. 


does  not  authorize  an  order  requiring  the  de- 
ftndant  and  the  sureties  on  his  cost  bond  to 
pay  to  complainant,  under  the  name  of  costs, 
items  paid  from  partnership  assets  for  ser- 
vices and  expenses  in  administering  the  fnnd, 
nor  any  oth«r  items  not  within  tnis  section 

Vol.  II,  p.  278,  sec.  824. 

On  a  trial  before  a  Jury.  —  The  phrase  "  on 
a  trial  before  a  jury,"  as  used  in  this  sec- 
tion, contemplates  not  only  an  examination 
and  bearing  of  evidence  before  a  jury,  but  a 
determination  of  the  question  at  issue,  or  a 
final  submission  of  the  cause  for  such  deter- 
mination, so  that,  on  a  ease  on  trial  before  a 
jury  being  settled  pursuant  to  a  stipulation 
before  submission,  no  docket  fee  is  allowable. 
Howler  v,  Chicago,  etc.,  R.  Co.,  (1909)  166 
Fed.  828. 

Depotitiona.  —  The  provision  regarding 
depositions  refers  to  depositions  taken  out  of 
court  to  be  used  on  the  hearing  of  the  cause, 
and  has  no  application  to  evidence  taken 
either  in  court  or  before  a  master  on  a  ref- 
erence. Kissinger-Ison  Co.  v,  Bradford  Belt- 
ing Co.,  (C.  C.  A.  1903)  123  Fed.  91.  Com- 
pare Matheson  r.  Hanna-Schoelkopf  Co., 
(1904)   128  Fed.  163. 

Attorney's  fees  for  taking  depositions  can 
be  taxed  in  a  federal  court  under  this  section 
only  for  such  depositions  as  were  "  admitted 
in  evidence  "  in  the  language  of  the  statute. 
U.  S.  V,  Venable  Constr.  Co.,  (1904)  158  Fed. 

833. 

Counsel  fees.  —  A  federal  court  of  equity 
has  power  to  make  an  allowance  for  counsel 
fees  tq  a  complainant  who,  as  a  joint  owner 
of  a  fund  or  property,  has  maintained  a  suit 
for  its  preservation  or  protection,  where  it 
has  been  brought  within  the  custody  or  con- 
trol of  the  court,  such  allowance  to  be 
charged  thereon;  but  the  power  is  discretion- 
ary, and  will  only  be  exercised  where  it  is 
clear  that  a  direct  benefit  has  resulted  to  the 
property  or  those  interested  therein.    Cuyler 

Vol.  II,  p.  285,  sec.  968. 

ImpoMd  as  penalty  far  colorably  invoking 
Juriadiction.  —  The  right  or  duty  of  the  Cir- 
euit  Court  to  penalize  a  plaintiff  recovering 
less  than  five  hundred  dollars  by  requiring 
the  payment  of  defendant's  costs,  under  this 
section,  depends  upon  the  same  facts  which 
authorize  the  court  to  dismiss  the  action 
under  Judiciary  Act  of  March  3,  1876,  ch.  137, 
sec.  6, 18  Stot.  L.  472,  4  Fed.  Stat.  Annot.  371, 
and  such  penalty  should  not  be  imposed  un- 
less  it   appears   to  the   satisfaction   of   the 


and  R.  S.  sec  983,  2  Fed.  Stat.  Annot.  291, 
providing  what  shall  be  included  as  ooati 
in  mod  form  a  portion  of  a  judgment  or  de- 
cree against  the  losing  party.  Mclntoah  r. 
Ward,  (C.  C.  A.  1907)   169  Fed.  M. 


9.  AtUntie,   etc.,  R.  Co.,    (1904)    132    Fed. 
670. 
CoBttnction    of    ord«r    dhridinf   oMta.— 

Where  the  libelant  is  the  prevailing  party  in 
a  suit  in  admiralty,  but  for  equitable  reasons 
the  court  directs  that  the  costs  be  divided 
and  paid  by  the  parties  in  stated  proportions, 
such  order  should  be  construed  as  induding 
the  statutory  fee  for  libelant's  proctor,  which 
in  ordinarv  course  would  be  taxed  as  costs, 
but  not  a  fee  for  respondent's  proetor,  which, 
if  taxable  under  this  section,  is  only  so  against 
his  own  client.  The  L.  F.  Monson,  (1904) 
127  Fed.  767. 

Action  for  violation  of  "twenty-oiglit  hov 
law."  —  On  a  recovery  by  the  government  in 
an  action  for  violation  of  Act  June  29,  1906. 
ch.  3694,  34  Stat.  L.  007,  1909  Supp.  Fed. 
Stat.  Annot.  43,  known  as  the  "  twenty-ei^t 
hour  law,"  a  docket  or  attorney's  fee  of  forty 
dollars  is  taxable  against  the  defendant, 
under  the  provisions  of  this  section.  U.  S.  r. 
Southern  Pac.  Co..  (1909)  172  Fed.  909. 

"  Diacontinned."  —  Where,  pending  trial  to 
a  jury,  the  ease  was  settled  pursuant  to  alapn- 
lation  before  submission.  It  was  not  *' dis- 
continued "  within  the  meaning  of  this  sec- 
tion. Howler  v.  Chicago,  etc.,  R.  Co.,  (1909) 
166  Fed.  828. 

Docket  fees  in  conaoUdated  suits.  —  Where 
two  suits  are  brought  in  a  federal  court  be- 
tween the  same  parties  which  are  conaoli- 
dated  for  trial,  but  separate  verdicts  are  re- 
turned, two  attorney's  docket  fees  of  twefnty 
dollars  each  are  taxable  against  the  loaing 
party.  U.  S.  17.  Venable  Constr.  Co.,  (1904) 
158  Fed.  833. 


court,  either  from  the  declaration  or  on  the 
trial,  that  the  damages  were  laid  in  the 
declaration  at  a  sum  in  excess  of  $2,000 
for  the  mere  purpose  of  giving  colorable 
jurisdiction  to  the  court  and  without  any 
expectation  of  recovering  more  than  such 
sum.  McCarthy  v.  American  Thread  Co.. 
(1906)   143  Fed.  678. 

An  action  by  a  recoivor  of  a  national  bank 
to  recover  assets  is  not  within  this  section. 
Murray  v.  Chamber,  (1907)  161  Fed.  142. 


Vol.  II,  p.  287,  sec.  970. 

Constmction.  —  This  section  is  not  incon- 
sistent with  R.  S.  sec.  989,  3  Fed.  Stat.  Annot. 
46,  which  provides  that  "when  a  recovery  is 
had  in  any  suit  or  proceeding  against  a  col- 
lector or  other  officer  of  the  revenue  for  any 
act  done  by  him  .  .  .  in  the  performance  of 
bis  official'  duty,  and  the  court  certifies  that 


Oil 


there  was  probable  cause  for  the  act,  ...  or 
that  he  acted  under  the  directions  of  the 
.  .  .  proper  officer  of  the  govemmenty  no 
execution  shall  issue  against  such  collector 
or  other  officer,  but  the  amount  so  recovend 
shall  .  .  .  be  .  .  .  paid  .  . .  from  the  treasury." 
their  effect  being  when  construed  together  to 


Tol.  II,  p.  M7,  Me.  970. 


COSTS. 


Tol.  II,  p.  SM,  IM.  1. 


limit  the  claimant  in  such  case  t«  an  action 
for  loss  or  damage  to  his  property  while  in 
the  custody  of  Dm  officer,  and  to  convert  the 
judgment  recovered  therefor  into  a  claim 
against  the  government,  where  the  court  cer- 
tifies that  the  officer  acted  either  upon  prob- 
able cause  or  under  the  directions  of  a  su- 
perior officer.  Agnew  r.  Haymes,  (C.  C.  A. 
1005)  141  Fed.  631. 

Certificate  of  reMonable  canae.  — On  judg- 
ment  for   claimant   of    property    seized    by 


officers  of  the  customs  service  for  forfeiture 
on  the  ground  that  it  was  fraudulently  im- 
ported, a  certificate  of  reasonable  cause 
should  be  entered  by  the  court  as  provided 
by  this  section,  although  the  verdict  of  the 
jury  was  clearly  right,  under  the  evidence, 
where  it  is  affirmatively  shown  that  the  offi- 
cers who  instituted  the  proceedings  acted  in 
good  faith  and  on  reasonable  ground  of  sus- 
picion. U.  S.  V,  83  Sacks  Wool,  (1906)  147 
Fed.  747. 


Vol.  II,  p.  289,  sec.  973. 

One  claim  void,  others  Talid. -^  Where  one 
claim  of  a  patent  was  adjudged  void  in  a  suit 
for  infringement,  the  complainant  was  pre- 
cluded by  this  section  from  recovering  costs, 
although  other  claims  were  held  to  l^  valid 
and  infringed,  unless  a  proper  disclaimer  as 
to  tlM  void  claim  was  entered  before  the  suit 
was  brought.  Fairbanks  v.  Stickney,  (1003) 
123  Fed.  79,  69  C.  C.  A.  209. 

Where  disclaimer  unnecessary.  —  This  sec- 
tion applies  only  where  a  disclaimer  is  neces- 
sary to  save  the  patent.  National  Electric 
Signaling  Co.  v.  De  Forest  Wireless  Tel.  Co., 
(1905)   140  Fed.  449. 

Costs  of  appellate  court.  —  The  provision 
of  this  section  and  section  4922,  Rev.  Stat., 
6  Fed.  Stat.  Annot.  598,  that  when  judg- 
ment or  decree  is  rendered  for  the  plaintiff  or 


complainant  in  any  suit  at  law  or  in  equity 
for  infrinaement  of  part  of  a  patent,  etc.,  no 
costs  shall  be  recovered  unless  the  proper 
disclaimer  was  entered  in  the  Patent  Office 
before  the  suit  was  brought,  applies  only  to 
costs  in  the  trial  court,  and  not  to  costs  on 
appeal,  the  allowance  or  refusal  of  which 
is  to  be  determined  by  the  appellate  court  in 
view  of  the  special  circumstances  of  the  case. 
Thus,  where  the  court  below  denied  all  relief 
and  dismissed  the  bill,  which  action  was  re- 
versed on  appeal  as  to  certain  claims  of  the 
patent,  complainant  was  awarded  costs  in  the 
appellate  court.  Kahn  v,  Starrels,  (1906) 
136  Fed.  597,  69  C.  C.  A.  371.  See  also  John- 
son V,  Foos  Mfg.  Co.,  (1906)  141  Fed.  73,  72 
C.  C.  A.  105. 


Vol.  II,  p.  289,  sec.  974. 

Beversal  of  count  carrying  coots  —  affirm- 
ance pf  other  counts.  —  Where  a  defendant 
was  convicted  in  a  criminal  case  in  which 
the  court  had  discretionary  power  to  impose 
upon  him  the  costs  of  prosecution,  and  the 
court  imposed  separate  sentences  on  different 
counts  of  the  indictment,  under  one  of  which 
he  was  required  to  pay  the  costs,  on  a  re- 
versal by  the  appellate  court  as  to  such  count 
only,  and  the  issuance  of  a  mandate  affirming 
the  judgment  as  to  the  other  counts,  but  di- 
recting the  trial  court  to  sustain  the  motion 
in  arrest  as  to  such  count,  that  court  had  no 
power  to  modify  the  judgment  as  to  any  of 


the  other  counts,  by  adding  the  imposition  of 
costs.  Morris  v.  U.  S.,  (C.  C.  A.  1911)  186 
Fed.  73. 

Action  under  ''twenty-eight  hour  law.**  — 
The  defendant  is  subject  to  the  payment  of 
costs  by  this  section  in  an  action  by  the 
United  States  to  recover  from  a  carrier  the 
penalty  imposed  by  the  "twenty-eight  hour 
law"  (Act  of  June  29,  1906,  ch.  3694,  sec  3, 
34  Stat.  L.  607,  1909  Supp.  Fed.  Stat.  Annot. 
46),  for  confining  live  stock  more  than 
twenty-eight  consecutive  hours.  U.  S.  v. 
Southern  Pac.  Co.,  (1909)   172  Fed.  909. 


Vol.  II,  p.  291,  sec.  983. 

Default.  —  Where,  after  a  libel  in  admi- 
ralty had  been  filed,  respondent  made  default, 
and  settled  the  case  out  of  court,  it  was  held 
that  he  was  not  entitled  to  have  a  release 
executed  on  such  settlement  filed  in  satisfac- 
tion of  a  judgment  recovered  against  him  by 


default,  except  on  payment  of  costs  author- 
ized bv  this  section.  Xaretti  v.  Scully, 
(1904)   133  Fed.  828. 

Partnership   accounting.  —  See  under  this 
title,  vol.  2,  p.  276,  sec.  823. 


Vol.  II,  p.  294,  sec.  1. 

Appellate  proceedings  in  forma  pauperis.  — 

The  right  to  prosecute  a  writ  of  error  front 
a  Circuit  Court  of  Appeals  without  givin|!f 
security  for  costs  is  not  given  by  this  Act  as 
the  Act  does  not  apply  U>  appellate  proceed- 
ings. A  Circuit  Court  of  Appeals  cannot, 
without  statutory  authority,  permit  the 
prosecution  in  forma  pauperis  of  a  writ  of 
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error  sued  out  of  that  court.  Bradford  v, 
Bouthem  R.  Co.,  (1904)  195  U.  S.  243,  26  8. 
Ct.  66,  49  U.  S.  (L.  ed.)  178;  Bristol  v. 
U.  S.,  (C.  C.  A.  1904)  129  Fed.  87;  In  re 
Bradford,  (C.  C.  A.  1905)  139  Fed.  618; 
Taylor  t?.  Adams  Express  Co.,  (C.  C.  A. 
1908)  164  Fed.  616. 
Poverty  of  petitioner.  —  Where  libelant,  in 


T«l.  II,  p.  tH  Mt.  1. 


COSTS. 


▼ol.  II,  p.  9M,  Mt.  1 


a  proceeding  in  admiralty  for  collision  re- 
sulting in  the  loss  of  libelant's  sloop,  tackle, 
apparel,  and  furniture,  alleged  that  bv  reason 
of  his  poverty  he  was  unable  to  defray  the 
expense  of  litigation,  and  prayed  that  process 
might  issue  and  be  se^ed  in  forma  pauperis, 
as  authorized  by  this  section,  and  there  was 
no  proof  that  libelant's  sworn  statement  as  to 
his  poverty  was  false,  the  fact  that  he  pur- 
chased the  sloop  for  $500  was  held  to  be  in- 
suiBcient  to  establish  that  he  possessed  prop- 
ertv  at  the  time  the  suit  was  instituted,  or 
had  acquired  any  since  that  time,  justifying 
the  court  in  requiring  him  to  give  security 
for  costs.  The  Our  Friend,  (1904)  131  Fed. 
396. 
Creditor  of  bankrupt.  —  A  creditor  who  ob- 


jects to  the  discharge  of  a  bankrupt  may 
prosecute  his  objections  in  forma  pauperit 
by  virtue  of  this  Act,  which  gives  any  citisea 
entitled  to  commence  "  any  suit  or  action  ta 
any  court  of  the  United  States,"  such  right 
on  making  the  required  showing.  In  re  Goil- 
bert,   (1907)   154  Fed.  676. 

Attorney  interested.  —  Where  plaintifTs  at- 
torney was  financially  interested  in  the  re- 
sult of  an  action  brought  in  the  federal  court, 
it  was  held  that  the  plaintiff  could  not  olitain 
an  order  permitting  him  to  sue  in  forma 
pauperis^  as  authorized  by  this  Act,  without 
a  showing  that  plaintiff's  attorney  was  also 
unable  because  of  poverty  to  give  aecuritj. 
Phillips  V.  Louisville,  etc.,  R.  Co.,  (1007) 
153  Fed.  795. 


Vol.  II,  p.  294,  sec.  2. 

Showing  required.  —  A  showing  to  obtain 
leave  to  maintain  a  suit  in  admiralty  in 
forma  pauperis,  although  made  in  conformity 
to  rules  of  the  court  long  in  force,  must  also 
conform  to  the  requirements  of  the  Act;  but 
when  process  has  issued  without  such  show- 


ing, and  a  motion  has  been  made  to  require 
security  for  costs,  libelant  may  be  permitted 
to  supply  the  cmiission,  as  contemplated  by 
this  section.  Donovan  v.  Salem,  etc,  Nav. 
Co.,  (1904)  134  Fed.  816. 


Vol.  II,  p.  294,  sec.  4. 

Construction.  —  The  provision  of  this  sec- 
tion authorizing  the  court  to  dismiss  an 
action  brought  thereunder  in  forma  pauperis 
if  satisfied  that  the  alleged  cause  of  action  is 
frivolous  or  malicious,  applies  to  cases  where 
the  affidavit  of  poverty  is  filed  simultaneously 
with  the  filing  of  the  writ.  O'Connell  v. 
Mason,  (1904)  132  Fed.  245,  65  C.  C.  A.  541, 
affirming  (1903)   127  Fed.  436. 

"Brought  under."  —  An  action  is  "brought 
under "  this  section  when  the  filing  of  the 
writ,  declaration,  and  affidavit  is  simultane- 
ous. O'Connell  v.  Mason,  (1903)  127  Fed. 
435,  affirmed  (1904)  132  Fed.  245,  65  C.  C. 
A.  541. 

Assignment  of  attorney.  —  Where  plaintiff 
had  secured  counsel  under  a  contract  for  a 
contingent  fee,  who  had  commenced  the  suit, 
filed  pleadings,  and  prosecuted  the  case 
through  two  mistrials,  plaintiff  was  not  there- 
after entitled,  on  the  making  of  an  applica- 


tion^ for  security  for  costs,  to  an  order 
rescinding  his  contract  with  his  attorney  and 
permitting  him  to  sue  in  forma  pauperis  and 
to  the  assignment  of  counsel  by  the  court. 
Phillips  V.  Louisville,  etc.,  R.  Co.,  (1907) 
153  Fed.  795. 

DismiiMl  of  action  when  plea  of  poverty 
found  nntme.  —  Where,  on  a  rule  to  give 
securitv  for  costs,  a  plaintiff  has  interposed 
an  affidavit  of  poverty,  the  action  wiU  be  sub- 
sequently dismissed,  on  a  rule  taken  for  that 
purpose,  where  it  is  shown  by  the  proofs  thai 
the  allegation  of  poverty  is  not  true.  The 
plaintiff,  having  invoked  the  provisions  of  the 
statute  relieving  from  the  requirement  to 
give  security  for  costs,  is  bound  by  its  other 
provisions,  which  require  the  court  to  diamisa 
the  action  if  the  plea  of  poverty  is  found  to 
be  untrue,  and  cannot  interpose  the  constitu- 
tional  right  to  trial  by  jury  thereto.  Woods 
V,  Bailey,  (1903)  122  Fed.  967. 
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COUNTERFEITING  AND  FORGING. 


Vol.  II,  p.  299,  sec.  5415. 

Intent.  —  In  a  prosecution  under  this  sec- 
tion for  passing  false  or  forged  national  bank 
notes,  knowledge  that  they  were  falsely  made 
is  an  essential  element  of  the  offense,  and 
there  must  be  some  evidence  of  such  kiiowl- 
edge,  circumstantial  or  otherwise,  aside  from 
proof  merely  that  the  spurious  note  was 
passed.  Gallagher  r.  U.  S.,  (G.  C.  A.  1906) 
144  Fed.  87. 

Unauthorised  signing  of  bank  notes.  —  The 
unauthorized  signing  of  names  to  notes  of  a 
national  bank,  purporting  to  be  those  of  the 
president  and  cashier,  constitutes  the  crime 
of  forginff  such  notes,  under  this  section, 
wheth^  the  names  so  signed  are  in  fact  those 


of  the  president  and  cashier  or  of  fictitious 
persons.  Logan  V,  U.  S.,  (C.  C.  A.  1903)  123 
Fed.  291. 

Effect  of  statute  making  forged  notes  re- 
deemable. —  The  fact  that  national  bank 
notes  to  which  the  signatures  have  been 
forged,  and  which  have  been  put  in  circula- 
tion, are  made  redeemable  by  statute,  Act 
July  28,  1892,  27  Stat.  L.  322,  ch.  317,  6  Fed. 
Stat.  Ajinot.  129,  does  not  relieve  one  who 
forges  the  names  of  the  president  and  cashier 
of  a  national  bank  to  genuine  but  unsigned 
notes  from  the  crime  of  forging  such  notes, 
as  defined  in  section  5415.  Logan  o.  U.  8., 
(C.  C.  A.  1903)  123  Fed.  291. 


Vol.  II,  p.  300,  sec.  5418. 

Offense  against  civil  service.  —  An  actual 
financial  or  property  loss  need  not  be  charged 
or  proved  in  order  to  make  out  a  cause  under 
this  section  of  forging  vouchers  required  upon 
examination  by  the  Civil  Service  Commission 
of  the  United  States,  certifying  to  the  char- 
acter, physical  capacity,  etc.,  of  the  appli- 
cant, and  presenting  the  same  to  the  commis- 
sion. U.  S.  V,  Plyler,  (1911)  222  U.  S.  16, 
32  S.  Ct.  6.  See  also  U.  S.  v.  Curley,  ( 1903) 
122  Fed.  738,  affirmed  (C.  C.  A.  1904)  130 
Fed.  1. 

Sufficiency  of  instruments  to  form  basis  of 
charge.  —  When  a  false  instrument  or  affida- 
vit is  so  palpably  and  absolutely  invalid  that 
it.  cannot  defraud  or  inflict  loss  or  injury 
under  any  circumstances,  it  may  not  form  the 
basis  of  a  charge  of  forging  it,  or  of  utter- 
ing it,  or  of  transmitting  it  to  the  officer  to 
defraud  the  United  States.  But  if  under 
any  contingency  it  may  have  the  effect  to 
deceive  and  defraud,  it  is  sufficient  to  found 
a  conviction  of  such  an  offense  upon.  Such 
an  instrument  or  affidavit  is  sufficient  if  it 
is  apparently  valid  on  its  face,  although  ex- 
trinsic facts  may  exist  that  would  render  it 
void  or  ineffective  if  genuine.  It  is  not  in- 
dispensable to  a  conviction  for  transmitting 
a  forged  affidavit  to  an  officer  to  defraud  the 
United  States,  or  to  a  conviction  of  forgery, 
or  of  uttering  a  forged  instrument,  that  the 
i^davit,  the  forgery,  or  the  uttering  shall 
be  sufficient  in  itself,  without  other  evidence 
or  acts,  to  win  the  controversy  or  to  accom- 
plish the  object  of  the  wrongful  act.  It  is 
enough  that  it  may  under  some  contingency 
aid  to  bring  about  that  result.  Xeff  v,  U.  S., 
(C.  C.  A.  1908)   165  Fed.  273. 


Homestead  application.  —  In  U.  8.  r.  Mc- 
Kinksy,  (1903)  127  Fed.  166,  it  was  held 
that  the  forgery  of  homestead  applications 
and  affidavits,  with  intent  to  thereby  obtain 
title  to  public  lands  of  the  United  States, 
constituted  an  offense,  under  this  section, 
although  the  land  was  described  as  "  in  town- 
ship 24  south  of  range  1  east,"  without  nam- 
ing the  meridian,  where  in  fact  all  the  town- 
ships in  the  state  were  numbered  from  the 
same  meridian,  and  the  description  was 
therefore  sufficient  to  identify  the  lands  to 
the  officers  acting  on  the  papers,  and  such 
papers  were  capable  of  effecting  the  intended 
fraud. 

Forged  instruments  erroneously  received  in 
evidence.  —  A  forged  instrument  or  aflAdavit 
ref^rding  a  material  fact  erroneously  re- 
ceived in  evidence  by  the  officers  of  a  local 
land  office  in  the  trial  of  a  claim  to  land 
within  their  jurisdiction  may  deceive  them 
and  defraud  the  United  States,  and  hence 
may  form  the  basis  of  a  conviction  under 
section  5418,  because  a  patent  issued  upon  it 
by  the  land  department  would  be  impervious 
to  collateral  attack,  and  the  United  States 
would  be  estopped  from  avoiding  it  and  from 
recovering  the  land  even  by  a  direct  attack 
after  the  title  to  it  passed  to  an  innocent 
purchaser.  If  the  land  and  the  claim  were 
beyond  the  jurisdiction  of  the  land  depart- 
ment, the  transmission  of  such  an  affidavit 
to  its  officers  could  not  defraud  the  United 
States  nor  form  the  basis  of  a  conviction  un- 
der that  section.  Neff  v.  U.  8.,  (C.  C.  A, 
1908)   165  Fed.  273. 
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Vol.  11,  p.  303,  sec.  5421. 

Separate  offenses.  —  This  section  coven 
three  offenses:  First,  the  making  of  any 
forged  or  counterfeit  deed  or  other  writing 
for  the  purpose  of  obtaining  any  sum  of 
money  from  the  United  States  or  any  of  its 
officers;  second,  the  uttering  of  any  such 
forged  or  counterfeit  paper  with  intent  to 
defraud  the  United  States,  knowing  it  to 
have  been  so  forged;  third,  the  transmitting 
or  presenting  to  any  office  or  officer  of  the 
government  any  such  writing,  with  knowl- 
edge that  it  is  false  or  forged,  with  intent  to 
defraud  the  United  States.  Such  offenses 
are  separate  and  distinct,  and  proof  that  a 
defendant  forged  papers  purportins  to  trans- 
fer the  right  to  an  additional  homestead, 
which  is  a  vendible  right,  and  sold  and  de- 
livered the  same  to  another  for  a  eonsidera- 

Vol.  II,  p.  306,  sec.  5430. 

Construction.  —  The  provision  of  this  sec- 
tion making  it  a  criminal  offense  for  any 
person  to  have  or  retain  in  his  control  or 
possession  "  after  a  distinctive  paper  has 
been  adopted  by  the  Secretary  of  the  Treas- 
ury for  the  obligations  and  other  securities 
of  the  United  States,  any  similar  paper 
adapted  to  the  making  of  any  such  obligation 
or  other  security,  except  under  the  authority 
of  the  Secretary  of  the  Treasury  or  some 
other  proper  officer  of  the  United  States/' 
includes   the   having   in   possession   without 

Vol.  II,  p.  307,  sec.  5431. 

Constmction.  —  In  U.  S.  v,  Provenzano, 
(1909)  171  Fed.  075,  it  was  held  that  it  is  a 
crime  under  this  section  either  to  pass,  utter, 
publish,  or  sell  any  counterfeit  obligation  of 
the  United  States,  if  done  with  intent  to  de- 
fraud, or  to  attempt  to  do  so  with  like  intent, 
or  to  bring  such  a  counterfeited  obligation 
into  the  United  States,  with  intent  to  pass, 
publish,  utter,  or  sell  it,  irrespective  of  an 
intent  to  defraud,  and  also  to  keep  in  pos- 
session or  to  conceal  any  counterfeit  obliga- 
tion or  other  security  of  the  United  States 
with  like  intent. 

Separate  offenses.  —  Under  this  section  a 
person  may  be  convicted  of  a  separate  offense 
for  each  one  of  the  obligations  therein  de- 
scribed which  he  keeps  in  possession  with  in- 
tent to  pass.  Logan  t\  U.  S.,  (C.  C.  A.  1903) 
123  Fed.  291. 

Note  of  state  bank.  —  In  U.  S.  r.  Beebe, 
(1906)  149  Fed.  618,  it  was  held  that  a  per- 
son could  not  be  convicted  of  passing  a  coun- 
terfeit United  States  note  under  this  section 
where  the  note  passed  was  a  genuine  note 
issued  bv  a  state  bank,  unaltered,  although 
it  may  have  been  worthless  and  may  have 

Vol.  II,  p.  310,  860.  5457. 

*•  Falsely."  — In  Kaye  t?.  U.  S.,  (C.  C.  A. 
1910)  177  Fed.  147,  it  was  held  that  the  ad- 
verb "  falsely "  in  the  opening  line  of  the 
section  qualifies  only  the  verb  "  makes,"  since 
the  verbs  "  forges  "  and  "  counterfeits  "  carry 


tion  paid  to  him  and  without  any  agri 
or  understanding  with  the  purehaaer  with 
respect  to  the  use  to  be  made  of  thpna  will 
not  support  an  indictment  under  the  third 
subdivision  of  the  section,  for  transmittixig 
such  papers  or  procuring  them  to  be  trans- 
mitted to  a  land  office  with  intent  to  defraud 
the  United  States.  U.  S.  r.  Fout,  (1903)  123 
Fed.  625. 

Forging  of  affidavit  by  pensioner  contestiBg 
wife's  claim  to  half  of  pension.  —  The  forg- 
ery of  an  affidavit  by  a  pensioner,  to  be  u^ed 
in  contesting  his  deserted  wife's  claim  for 
one-half  of  his  pension,  as  authorised  by 
statute  (Act  March  3,  1899,  ch.  460,  sec  1, 
30  Stat.  L.  1379,  5  Fed.  Stat.  Annot.  673), 
is  not  an  offense  within  this  section.  U.  8.  r. 
Swan,  (1904)  131  Fed.  140. 


authority  of  the  distinctive  paper  itself  and 
of  similar  paper  adapted  to  the  maldng  of 
^vernment  obligations  and  securities;  and 
it  is  not  sufficient  to  warrant  a  conviction 
thereunder  to  prove  that  defendant  has  in 
possession  paper  which  might  be  uaed  to 
make  counterfeit  obligations  or  seenrities, 
although  it  might  not  1^  adapted  to  the  mak- 
ing of  government  obligations  or  aecuritiea. 
Krakowski  r.  U.  S.,  (1908)  161  Fed.  88,  8S 
C.  C.  A.  262. 


had  some  resemblance  by  reason  of  its  eolor 
to  a  United  States  note. 
The  words  "intent  to  pass,  ntter,  or  adV 

in  this  section  prohibiting  the  bringing  into 
the  United  States,  with  intent  to  pass,  pub- 
lish, utter,  or  sell,  any  forged  obligatkm  of 
the  United  States,  means  to  dispose  of  the 
same  as  genuine,  and  thus  defraud  the  taker 
or  takers.  U.  S.  v,  Provenzano,  (1909)  171 
Fed.  676. 

The  words  ''with  like  intent,"  as  used  in 
the  part  of  this  section  prohibiting  the  bring- 
ing into  the  United  S^tes,  with  intent  to 
pass,  publish,  utter,  or  sell,  or  keep  in  pos- 
session or  conceal,  any  falsely  made,  forged, 
counterfeited,  or  altored  obligation  of  the 
United  States,  refers  only  to  the  int^mt  to  de- 
fraud, and  not  to  the  intent  to  pass,  publish, 
utter,  or  sell,  so  that  an  indictment  charging 
possession  with  knowledge  of  the  eounterfpit 
character  of  the  obligation  was  not  defective 
for  failure  to  charge  an  Intent  to  pass,  pub- 
lish, utter,  or  sell  uie  same,  in  addition  to  an 
intent  to  defraud.  U.  S.  v,  Prov«aizaB(»> 
(1909)  171  Fed.  676. 


in  themselves  the  idea  of  falsity,  and  hence 
the  intent  to  defraud  is  only  an  element  of  the 
offense  of  having  possession  with  intent  to 
use,  etc 
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CRIMES  AND  OFFENSES.      Vol.  ii,  p.  ssi,  Me.  1014. 


Vol.  II,  p.  314,  sec.  1. 

Intent.  -—  In  Kaye  o.  U.  S.,  (C.  C.  A.  1910) 
177  Fed.  147,  it  was  held  that  this  section 
establishes  two  offenses,  to  wit,  the  making 
and  having  in  possession  any  mold,  etc.,  and 
that  the  intent  is  material  only  with  refer- 
ence to  the  having  of  such  things  in  posses- 
sion, and  not  as  to  the  making  thereof. 

Indictment.  —  An  indictment  under  the  first 
clause  of  this  section  which  makes  it  a  crimi- 
nal offense  to  miJce  any  die,  hub,  or  mold  in 


the  likeness  of  any  die,  hub,  or  mold  designed 
for  the  coining  of  any  of  the  coins  of  the 
United  States  "without  authority  from  the 
Secretary  of  the  Treasury,"  must  aver  the 
want  of  such  authority,  and  a  general  aver- 
ment that  the  die,  hub,  or  mold  was  ''  unlaw- 
fully and  feloniously  "  made  by  defendant  is 
not  sufficient.  Wroclawsky  v.  U.  S.,  (C.  C. 
A.  1910)  183  Fed.  312. 


CRIMES  AND  OFFENSES. 


Vol.  II,  p.  321,  sec  1014. 

Prosecution  by  information.  —  This  section 
relates  to  preliminary  examinations  and  has 
no  application  to  prosecutions  by  informa- 
tion.   U.  S.  V,  Baumert,  (1910)  179  Fed.  736. 

Issuance  of  subpcenaa.  —  Under  R.  S.  sec 
1014,  which  authorizes  United  States  commis- 
sioners to  act  as  examining  and  committing 
magistrates  in  criminal  cases  in  any  state 
''  agreeably  to  the  usual  mode  of  process 
against  offenders  in  such  state,''  a  commis- 
sioner in  New  York,  sitting  as  a  ma^strate, 
has  power  to  issue  subpoenas  for  witnesses, 
criminal  magistrates  of  the  state  being  given 
such  power  by  statute ;  but  under  Ck)de  Crim. 
Proc.  N.  Y.,  sec.  618,  which  in  effect  provides 
that  no  person  shall  be  obliged  to  attend  as  a 
witness  out  of  the  county  of  his  residence 
upon  a  subpoena  issued  by  a  magistrate  un- 
less on  an  order  indorsed  thereon  by  a  court 
or  judge  on  a  showing  made,  a  commissioner 
has  no  power  to  compel  the  attendance  of  a 
witness  by  a  subpoena  issued  by  him  at  the 
instance  of  a  defendant,  and  served  outside 
of  the  county  where  the  hearing  takes  place, 
unless  an  order  therefor  is  obtained  from  a 
federal  court  or  judge  in  conformity  to  the 
state  practice.  U.  S.  v.  Beavers,  (1903)  125 
Fed.  778. 

Justice  of  peace.  —  A  justice  of  the  peace 
in  a  state  has  power,  and  it  is  his  duty,  upon 
complaint  being  made  to  him  of  the  commis- 
sion of  a  crime  in  the  Indian  Territory,  to 
issue  a  warrant  for  the  apprehension  of  the 
offender.  Roberts  v.  Brown,  (1906)  43  Tex. 
Civ.  App.  206,  94  S.  W.  388. 

Valioity  of  bond.  —  Under  this  section  all 
proceedings  for  holding  an  accused  person  to 
answer  to  a  criminal  charge  before  a  court  of 
the  United  States  are  assimilated  to  those 


under  the  laws  of  the  state  in  which  the 
proceedings  take  place,  and  the  sufficiency  of 
a  bail  bond  taken  in  such  proceedings  is  to  be 
determined  by  the  law  of  the  state.  U.  S.  v, 
Zarafonitis,  (C.  C.  A.  1907)  160  Fed.  97,  10 
Ann.  Cas.  290. 

Review  by  habeas  corpus.  —  In  a  habeas 
corpus  proceeding  for  the  discharge  of  a 
prisoner  committed  by  a  commissioner  under 
this  section,  to  be  held  for  trial  for  an  offense 
against  the  United  States,  the  court  will  not 
review  the  finding  of  the  commissioner  where 
the  evidence  is  conflicting,  but  if  it  finds  that 
all  the  evidence  taken  toeether  does  not  sup- 
port a  finding  of  probs^le  cause  the  eonv 
missioner's  ruling  may  be  disregarded  and  the 
defendant  discharged.  Pereles  r.  Weil, 
(1907)  167  Fed.  419. 

Indian  Territory.  —  In  Simon  v,  U.  S., 
(1903)  4  Ind.  Ter.  688,  76  S.  W.  280,  it  was 
held  that  this  section  relative  to  bail  in  crimi- 
nal cases  had  no  force  in  Indian  Territory,  it 
being  inconsistent  with  Mansf.  Dig.,  ch.  46, 
Ind.  Ter.  Ann.  Stat.  1899,  ch.  20,  and  where 
one  was  arrested  and  committed  in  the  cen- 
tral district  of  the  Indian  Territory,  and 
gave  bail  for  appearance  in  the  United  States 
court  for  the  southern  district,  it  was  held 
to  be  proper  that  an  action  on  the  bail  should 
be  commenced  in  the  southern  district,  and 
summons  therein  served  in  the  central  dis- 
trict. 

In  Douglass  v.  Stahl,  (1903)  71  Ark.  236, 
72  S.  W.  668,  it  was  held  that  the  United 
States  courts  for  the  districts  of  Indian  Ter- 
ritory were  courts  of  the  United  States  with- 
in this  section. 

Not  applicable  to  Porto  Sico.  ^Inre  Kopel, 
(1906)   148  Fed.  606. 


REMOVAL    OF  AOCUSEiD  TO   TBIAIi  DISTEICT. 


^Offense  against  the  United  States.''  — A 
conspiracy  to  violate  the  "bucket  shop" 
law,  Act  March  1,  1909,  eh.  233,  36  Stat. 
670,  of  the  District  of  Columbia,  is  an  of- 
fense against  the   United   States  within  the 


meaning  of  this  section.    U.  S.  f>,  Campbell, 
(1910)  179  Fed.  762. 

The  District  of  Columbia  is  a  district  of 
the  United  States  within  the  meaning  of 
R.  S.  section  1014,  authorizing  the  removal 
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for  trial  of  a  person  charged  with  an  offense 
against  the  United  States  to  the  federal  dis- 
trict  where  the  trial  is  to  be  had,  although 
this  section  was  taken  from  the  Judiciary 
Act  of  1870,  when  the  District  of  Columbia 
was  not  in  existence.  Benson  v,  Henkel, 
(1905)  108  U.  8.  1,  26  S.  Ct.  669,  49  U.  S. 
(L.  ed.)  919;  U.  S.  v.  Hyde,  (1904)  132  Fed. 
645,  affirmed  (1905)  199  U.  S.  62,  26  S.  Ct. 
760,  60  U.  S.  (L.  ed.)  90. 

Tlw  Supreme  Court  of  tht  Dittrfct  of  Co- 
lumbia must  be  deemed  a  "court  of  the 
United  States"  within  the  meaning  of  this 
section,  authorizing  the  removal  of  a  person 
charged  with  an  offense  against  the  United 
States  cognizablv  by  a  court  of  the  United 
States  to  the  federal  district  where  the  trial 
is  to  be,  in  view  of  the  Act  of  June  22,  1873, 
18  Stat,  at  L.  193,  ch.  396,  making  applicable 
to  the  court  of  the  district  the  sections  of  the 
original  Judiciary  Act  from  which  section 
1014  was  taken,  and  of  the  powers  given  to 
that  court  as  a  court  of  the  United  States  by 
D.  C.  Code,  31  Stat,  at  L.  1180,  ch.  864, 
making  applicable  to  the  district  all  ^neral 
Acts  of  Congress  "not  locally  inapplicable." 
Benson  v.  Henkel,  (1906)  198  U.  S.  1,  26  S. 
Ct.  669,  49  U.  S.  (L.  ed.)  919. 

PreUmiBaiy  hearing.  —  Though  numerous 
officers  are  given  authority  by  this  section  to 
hold  the  preliminary  hearing  of  one  arrested 
for  removal  to  another  district  for  trial,  it  is 
preferable  that  he  should  be  taken  before 
the  nearest  United  States  commissioner,  who 
should  first  be  reasonably  satisfied  as  to  the 
identity  of  accused,  and  should  then  fix  his 
bail,  or  if  he  is  charged  with  a  nonbail- 
able  offense,  or  cannot  or  refuses  to  give  bail, 
should  commit  him  to  await  the  action  of  the 
judge  of  the  district  as  to  awarding  a  war- 
rant of  removal.  U.  S.  r.  Yarborough, 
(1903)    122  Fed.  293. 

In  an  examination  before  a  commissioner 
under  this  section  of  a  person  charged  with 
an  offense  against  the  United  StatM  in  an- 
other district,  it  is  necessary  to  determine 
whether  such  an  offense  has  been  committed, 
and  whether  there  is  probable  cause  to  be- 
lieve the  defendant  guilty.  Pereles  «.  Weil, 
(1907)   167  Fed.  419. 

Indictment.  —  In  Price  v,  Henkel,  (1910) 
216  U.  S.  488,  30  S.  Ct.  267,  64  U.  S.  (L.  ed.) 
681,  it  was  held  that  allegations  charging  a 
conspiracy  by  which  an  employee  in  the 
bureau  of  statistics  in  the  department  of 
agriculture  was  to  give  his  co-conspirators 
advance  information  of  the  official  cotton  crop 
reports,  and  a  conspiracy  to  bribe  such  em- 
ployee for  the  same  purpose,  sufficiently  show, 
for  the  purposes  of  a  removal,  under  this 
section,  to  the  District  of  Columbia  for  trial, 
the  commission  within  the  district  of  offenses 
against  the  United  States.  To  the  same 
effect,  see  Haas  v.  Henkel,  (1010)  216  U.  S. 
462,  30  S.  Ct.  260,  64  U.  S.  (L.  ed.)  669. 

One  good  count  in  an  indictment  under 
which  a  trial  might  be  held  in  the  federal 
district  to  which  a  removal  is  sought  is 
enough  to  support  an  order  for  such  removal 
in  a  habeas  corpus  proceeding.  Price  v, 
Henkel,  (1910)  216  U.  S.  488,  30  S.  Ct.  267, 
64  U.  S.  (L.  ed.)  681. 


Indictment  prima  fade.  —  In  proceedii^ 
to  remove  a  federal  prisoner  for  trial  to  & 
district  where  the  offense  charged  was  allied 
to  have  been  committed,  the  indictment  is 
prima  fade  evidence  of  the  commiasion  of  the 
offense.  Beavers  v,  Henkel,  (1904)  194  U.  S, 
73,  24  S.  Ct.  605,  48  U.  S.  (L.  ed.)  882;  Inn 
Runkle,  (1903)  126  Fed.  996;  /n  re  Benaon, 
(1904)  130  Fed.  486,  o/pnned  (1905)  198  U. 
8.  1,  26  S.  Ct.  669,  49  U.  S.  (L.  ed.)  919; 
Pereles  v,  Weil,  (1907)  167  Fed.  419;  U. 
S.  V,  Barber,  (1907)  167  Fed.  889.  It  is 
not  overcome  by  a  bare  denial  under  oatii 
bv  the  accused  that  he  committed  the  offense 
charged.  Mexican  Nat.  Coal,  etc.,  Co.  c. 
Frank,  (1907)  164  Fed.  217;  U.  S.  9.  Camp- 
bell, (1910)  179  Fed.  762. 

In  proceedings  to  remove  a  federal  prtaoner 
for  trial  to  the  llistrict  where  the  alleged 
crime  was  committed,  it  was  held  that  ^ 
fact  that  evidence  introduced  failed  to  estab- 
lish facts  sufficient  to  constitute  the  offense 
charged  did  not  impair  the  credit  of  the  in- 
dictment, nor  entitle  accused  to  a  discharge, 
since  there  may  have  been  other  and  more 
persuasive  evidence  before  the  grand  jury 
than  was  offered  in  such  proceeding.  In  re 
Benson,  (1904)  130  Fed.  486,  affirm^  (1905) 
198  U.  S.  1,  25  S.  Ct.  669,  49  U.  8.  (L.  ed.) 
919. 

Indictment  not  conchufive.  —  Evidence  tend- 
ing to  show  that  no  offense  triable  in  the 
feaeral  District  Court  to  which  the  aeenaed  is 
sought  to  be  removed  has  been  committed  by 
him  in  that  district,  cannot  be  excluded  in 
the  removal  proceedings,  on  the  theory  that 
a  certified  copy  of  the  indictment  and*  proof 
of  the  identity  of  the  party  accused  foraieh 
conclusive  evidence  of  probable  cause.  Tins- 
ley  V,  Treat,  (1907)  205  U.  8.  20,  27  S.  Ct 
430,  61  U.  S.  (L.  ed.)  689. 

Suffidency  of  indictment,  —  The  oonunis- 
sioner  holding  the  preliminary  hearing  of 
one  arrested  for  removal  to  another  dis- 
trict for  trial  should  consider  whether  the 
indictment  or  complaint,  in  substance,  a^ 
leges  an  offense  against  the  United  States, 
resolving  doubts  m  favor  of  the  govern- 
ment, but  should  leave  to  the  judges  of  the 
district  questions  as  to  the  jurisdiction  of 
the  tribunal  to  which  removal  is  sought.  U. 
S.  V,  Yarborough,  (1903)  122  Fed.  293.  Of 
similar  effect  is  In  re  Benson.  (1004)  130 
Fed.  486,  affirmed  (1905)  198  U.  S.  1.  25  & 
Ct.  669,  49  U.  S.  (L.  ed.)  919. 

Technical  objections.  —  So  far  as  respects 
technical  objections,  the  sufficiency  of  an  in- 
dictment is  not  a  matter  of  inquiry  in  pro- 
ceedings for  the  removal,  under  Bev.  Stat, 
sec.  1014,  to  another  federal  district  for  trial, 
of  a  person  there  charged  vdth  an  offense 
against  the  United  StatM,  but  is  to  be  deter- 
mined by  the  court  in  which  the  indictment 
was  found.  Beavers  v.  Henkel,  (1904)  194 
U.  S.  73,  24  S.  Ct.  605.  48  U.  S.  (I*,  ed.)  882; 
In  re  Benson,  (1904)   131  Fed.  968. 

Impeachment  of  indictment.  —  The  suffi- 
ciency of  the  indictment  as  evidence  of  prob- 
able cause  in  proceedings  for  the  removal  to 
another  federal  district  for  trial,  of  a  person 
there  charged  with  an  offense  against  the 
United  States,  cannot  be  impeached    (if  im- 
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peachabk  at  all)  by  evidence  tending  to 
show  that  the  grand  jury  did  not  hare  testi- 
mony before  it  sufficient  to  justify  its  action. 
Beavers  v,  Henkel,  (1904)  104  U.  8.  73,  24 
8.  Ct.  606,  48  U.  S.  (L.  ed.)  882. 

Different  amnis  charging  offentes  in  differ- 
ent places.  —  Where,  in  proeeedinffs  to  re- 
move a  federal  prisoner  to  the  IMstrict  of 
Columbia  for  trial,  certain  counts  of  the  in- 
dictment alleged  offenses  committed  there,  it 
was  held  to  be  immaterial  that  other  counts 
and  the  evidence  in  such  proceeding  disclosed 
offenses  committed  in  another  state.  In  re 
Benson,  (1904)  130  Fed.  486,  affirmed  (1905) 
198  U.  8.  1,  26  8.  a.  669,  49  U.  8.  (L.  ed.) 
919. 

Application  for  warrant.  —  It  is  preferable 
that  application  for  warrant  of  arrest  of  one 
for  removal  to  another  district  for  trial 
should  be  made  to  the  nearest  United  States 
commissioner.  U.  8.  v,  Yarborough,  (1903) 
122  Fed.  293. 

Arrest.  —  A  person  found  in  one  district, 
wanted  for  trial  in  another  district  for  an 
offense  against  the  United  States,  should,  on 
a  warrant  issued  in  the  district  where  he  is 
found,  be  arrested  (1)  where  an  indictment 
has  been  found  against  him  in  the  other  dis- 
trict; (2)  where  on  examinins  trial  he  has 
been  held  over  by  the  committms  magistrate 
•iii  the  other  district  to  stand  trial;  (3)  where 
a  bench  warrant  has  been  issued  for  his  ar- 
rest by  a  federal  court  of  another  district; 
(4)  where  a  verified  complaint  of  an  offense 
committed  by  him  in  another  district  has 
been  made  before  a  judge  or  committing  mag- 
istrate in  such  other  district;  and  (6)  where 
such  verified  complaint  is  made  before  such 
officer  in  the  district  where  accused  is  found. 
U.  8.  V,  Yarborough,  (1903)   122  Fed.  293. 

Probable  cause. -^  A  commissioner  on  the 
preliminary  examination  of  one  arrested  for 
removal  to  another  district  for  trial  may 
not  require  evidence  of  probable  cause  of  guilt, 
where  accused  has  been  previously  indicted 
in  the  district  in  which  he  is  wanted,  or  has 
had  a  previous  preliminary  examination 
there  or  in  the  district  from  which  he  has 
fled,  or  a  bench  warrant  without  an  indict- 
ment has  issued  for  him,  but,  where  there 
has  been  merely  a  complaint  made  against 
him  before  a  committing  magistrate,  he,  on 
offering  evidence  creating  a  substantial  doubt 
as  to  the  existence  of  probable  cause  to  be- 
lieve him  guilty,  is  entitled  to  have  the  gov- 
ernment required  to  furnish  further  evidence. 
U.  8.  V.  Yarborough,  (1903)   122  Fed.  293. 

Evidence  of  probable  cause,  in  proceedings 
to  remove  a  person  to  another  federal  district 
for  trial,  afforded  by  an  indictment  charging 
him  with  an  offense  against  the  United  States, 
is  not  rebutted,  even  if  subject  to  rebuttal, 
where  the  rebuttal  testimony  is  negative  and 
for  the  most  part  confined  to  general  state- 
ments, and  the  accused  claims  his  privilege, 
under  the  state  practice,  of  exemption  from 
cross-examination.  Beavers  v,  Haubert, 
(1906)  198  U.  8.  77,  26  8.  Ct.  673,  49  U.  8. 
(L.  ed.)  960. 

The  prima  faoie  case  for  the  removal  to 
another  federal  district  for  trial,  of  a  person 
there  charged  with   an  offense  against  the 
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United  States,  which  is  made  by  the  produc- 
tion of  certified  copies  of  indictments  for  con- 
spiring '  against  the  United  States,  is  not 
overcome  by  the  introduction  of  copies  of  in- 
dictments found  by  a  court  of  the  district 
where  the  accused  resides,  which  lay  the  locus 
of  the  conspiracy  in  that  district.  Haas  v, 
Henkel.  (1910)  216  U.  8.  462,  30  8.  Ct.  260, 
64  U.  8.  (L.  ed.)  569. 

In  U.  8.  «.  Campbell,  (1910)  179  Fed.  762, 
it  was  held  that  probable  cause  for  a  finding 
that  persons  accused  of  conspiracy  to  violate 
the  "  bucket  shop  "  law,  Act  March  1,  1909, 
ch.  233,  36  Stat.  670,  in  the  District  of 
Columbia,  participated  in  the  overt  acts  com- 
mitted there,  warranted  their  removal. 

Return  by  commiisioner.  —  The  commis- 
sioner holding  the  preliminary  examination 
of  one  arrested  for  removal  to  another  dis- 
trict for  the  trial  should  transmit  to  the 
judge  hearing  the  application  for  warrant  of 
removal  a  statement  of  the  proceedings  had 
before  him  certifying  the  fact,  if  it  is  a  fact, 
that  accused  admitted  his  identity,  otherwise 
giving  in  narrative  form  the  evidence  qu  that 
subject,  certified  with  the  rest  of  the  record, 
which  should  include  all  evidence  heard,  all 
papers  considered,  and  a  statement  of  the 
decision  of  the  commissioner.  U.  8.  i;.  Yar- 
borough, (1903)   122  Fed.  293. 

luue  of  wmrrant.  —  Under  this  section  au- 
thorizing a  warrant  of  removal  only  where 
an  offender  has  been  committed  in  a  district 
other  than  that  where  the  offense  is  to  be 
tried,  a  warrant  for  removal  may  not  be  is- 
sued before  commitment  of  accused.  U.  8.  v. 
Yarborough,  (1903)  122  Fed.  293. 

Removu  from  district  of  resldsnce.  —  A 
person  indicted  for  the  same  offense  in  two 
federal  districts,  one  of  which  is  the  district 
where  he  resides,  may — at  least,  with  tiie 
consent  of  the  court  of  the  latter  district  — 
be  removed,  under  this  section,  to  the  other 
district  for  the  trial  of  the  offense  committed 
there.  Haas  v,  Henkel,  (1910)  216  U.  8. 
462,  30  S.  Ct.  260,  54  U.  8.  (L.  ed.)  669; 
Price  r.  Henkel,  (1910)  216  U.  8.  488,  30  8. 
Ct.  257,  64  U.  8.  (L.  ed.)  681. 

Notice  of  application  for  warxmnt  of  r»- 
movaL  —  One  arrested  for  removal  to  an- 
other district  for  trial  should  be  given  season- 
able notice  of  the  time  and  place  when  appli- 
cation will  be  made  for  the  warrant  of  re- 
moval, and  apprised  of  his  right  to  be  present 
before  the  judge  and  to  resist  the  application, 
and  with  the  papers  laid  before  the  judge 
should  be  a  return  by  the  marshal  showing 
when  and  how  the  notice  was  given.  U.  8.  v. 
Yarborough,  (1903)  122  Fed.  293. 

Successive  applications  for  removal.  —  The 
decision  of  a  United  States  commissioner  re- 
fusing to  commit  a  prisoner  for  removal  to 
another  federal  district  for  trial  on  a  crimi- 
nal charge  does  not  render  the  question  of  the 
right  to  such  removal  res  judicata,  but  ordi- 
narily, in  the  absence  of  special  circumstances, 
it  should  be  held  to  be  conclusive  on  the  same 
facts.    U.  8.  V.  Haas,  (1906)  167  Fed.  211. 

Local  practice  not  controlling.  —  Local 
practice  under  which  one  indicted  for  a  crime 
is  not  entitled  to  a  preliminary  examination 
prior  to  the  trial  on  the  merits  has  no  appli- 
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cation  to  th«  prooeedingi  under  this  section, 
for  the  arrest  and  removal  to  another  federal 
district  for  trial  of  a  person  there  charged 
with  an  offense  against  the  United  States. 
Tinsley  r.  Treat,  ( 1007 )  205  U.  S.  20,  27  8. 
Ct.  430,  51  U.  S.  (L.  ed.)  680. 

Sight  to  speedy  truL  —  Constitutional 
rights  of  the  accused  to  a  speedy  trial  of  the 
indictments  pending  against  him  in  a  federal 
Circuit  Court  are  not  Rotated  by  the  prosecu- 
tion, with  the  consent  of  that  court,  of  pro- 
ceedinsB  to  remove  the  accused  to  another 
federal  district  for  the  trial  of  an  indict- 
ment there  found  against  him.  Beavers  v, 
Haubert,  (1005)  106  U.  8.  77,  26  8.  Ct.  573, 
40  U.  8.  (L.  ed.)  050. 


Effect  of  pending  indictmeiit  In  dirtrict 
from  which  removal  is  sou^t.  — Tbe  proaece' 
tioB  of  proceedings  to  remove  to  another  fed- 
eral  district  for  trial  a  person  there  charged 
with  an  offense  a^inst  the  United  States 
is  not  an  unlawful  interferenee  vrith  the  Juris- 
diction of  the  federal  Circuit  Court  in  whose 
custody  the  accused  is  then  held  to  await  the 
trial  of  indictments  pending  against  him  !a 
that  court,  where  such  proceediiigs  are  had 
with  the  consent  of  that  court.  Beavers  r. 
Haubert,  (1005)  108  U.  S.  77,  25  S.  Ct  573, 
40  U.  8.  (L.  ed.)  050. 

Statute  not  ap^icahle  to  eegHiretiwe  — 
U.  8.  9.  SUndard  Oil  Co.,  (1007)  154  Fed. 
728. 


40  U.  8.  (L.  ed.)  050.  728. 

Vol.  Ily  p.  334w     [Marshal  to  take  priaoner  to  nearest  officer.'] 
Extradition  proceediagp.  —  Under  this  Act      Stat.  L.  302,  and  of  R.  8. 


Extradition  proceediagp.  —  Under  this  Act 
a  person  arrested  for  extradition  must  be 
brought  before  the  nearest  court  commis- 
sioner or  the  Clearest  judicial  officer  having 
jurisdiction,  for  a  hearing,  commitment,  or 
taking  bail  for  trial,  notwithstanding  those 
parU  of  the  Act  of  Aug.  12,  1848,  ch.  167,  0 

Vol.  II,  p.  337,  seo.  1024^ 

Election  of  counts.  —  Where  the  different 
counts  of  an  indictment,  while  charging  dif- 
ferent offenses,  all  relate  to  the  same  trans- 
action, so  that  the  evidence  offered  to  sustain 
one  is  also  admissible  under  the  others,  the 
court  may  properly  refuse  to  require  tbe  gov- 
ernment to  elect  between  them.  McGregor  v. 
U.  8.,  (C.  C.  A.  1904)   134  Fed.  187. 

Election  of  counts.  —  The  government  can- 
not be  required  to  elect  between  counts  of  an 
indictment  which  charge  misdemeanors  of  the 
same  class,  although  under  some  of  the  counts 
the  punishment  may  be  imprisonment  in  the 
penitentiary;  but  under  this  section  such 
counts  may  be  joined  and  tried  together. 
Hartman  v.  U.  8.,  (C.  C.  A.  1909)  168 
Fed.  30. 

"Which  may  be  properly  Joined.^  — It  is 
not  intended  by  the  phrase  ''w^ich  may  be 
properly  joined  "  to  limit  the  joinder  or  con- 
solidation to  charges  which  might  have  been 
joined  at  oommon  law,  but  merely  to  vest  the 
trial  court  with  discretion  to  refuse  to  permit 
a  joinder  or  consolidation  where  it  would 
prevent  a  fair  trial  or  be  unjust  to  the  de- 
fendant. Dolan  r.  U.  S.,  (C.  C.  A.  1904)  133 
Fed.  440. 

Offenses  held  to  have  been  properly  Joined. 
—  Separate  indictments  against  the  same  de- 
fendants, charging  severally  conspiracy  to 
defraud  the  United  States,  embezzlement  from 
the  United  States,  and  presenting  false  claims 
against  the  United  States,  where  the  alleged 
object  of  all  of  the  acts  charged  was  the  mis-, 
appropriation  of  a  fund  appropriated  by  Con- 
gress to  be  expended  in  a  specified  way,  re- 
late to  the  same  transaction,  within  the 
meaning  of  this  section,  and  may  properly  be 
consolidated  for  trial  thereunder,  where  it 
will  facilitate  the  trial  and  will  not  be  to 
the  prejudice  of  defendants.  U.  S.  f;.  Greene, 
(1906)   146  Fed.  781. 


Stat.  L.  302,  and  of  R.  8.  sec.  5270^  ^  Fel 
Stat.  Annot.  tIS,  which  provide  for  bringing 
the  accused  in  extradition  proceedings  before 
the  justice,  judge,  or  commissioner  who  issued 
the  warrant  of  arrest.  Pettit  r.  Walahe, 
(1004)  194  U.  8.  205,  24  8.  Ct.  658,  48  U.  & 
(L.  ed.)  088. 


In  Dillard  v.  U.  8.,  (C.  C.  A.  1905)  141 
Fed.  303,  it  was  held  that  counts  charging 
a  defendant  with  the  forgery  of  CHiineae  du- 
plicate certificates,  with  w  uttering  of  such 
forged  certificates,  and  with  violating  B.  S. 
sec.  3160,  3  Fed.  Stat.  Annot.  504,  as  an 
officer  in  the  revenue  service,  by  negligently 
and  designedly  permitting  the  eommiasion  of 
such  offenses,  may  properly  be  joined  in  tbe 
same  indictment,  since  they  cover  "acts  or 
transactions  connected  together.'* 

Charges  against  the  same  defendants  for 
conspiracy  to  defraud  the  United  States, 
based  on  R.  8.  sec.  5440,  2  Fed.  Stat.  Aimot 
247,  and  for  receiving  money  from  Hietf 
alleged  co-conspirator  for  aiding  to  proenre 
a  contract  from  the  government,  and  for  ser- 
vices rendered  in  relation  to  the  same,  based 
on  sections  1781,  1782,  1  Fed.  Stat.  Annot 
712,  6  Fed.  Stat.  Annot.  606,  defendants  being 
clerks  in  a  department,  and  such  charges  all 
relating  to  the  same  transaction,  were  held 
to  have  been  properly  joined  in  different 
counts  in  the  same  indicbnent  under  section 
1024.  McGregor  r.  U.  8.,  (C.  C.  A.  1904)  134 
Fed.  187. 

Under  this  section  counts  for  using  the 
mails  to  defraud  in  violation  of  section  5480, 
5  Fed.  Stat.  Annot.  973,  and  for  eonspiracv 
to  commit  such  offense,  under  section  5440, 
2  Fed.  Stat.  Annot.  247,  where  based  upon 
the  same  transaction,  may  be  joined  in  one 
indictment.  U.  8.  r.  Clark,  (1903)  125 
Fed.  92. 

In  U.  S.  9.  Cardish,  (1906)  145  Fed.  242,  it 
was  held  that  two  counts,  each  chargii^  the 
same  defendants  with  the  burning  of  a  differ- 
ent building,  may  be  joined  in  an  indictment 
for  arson. 

Indictments  held  to  have  been  property  con- 
solidated.—  Indictments  charging  offenses  of 
the  same  nature  and  degree  and  based  on  tiie 


962 


▼•1.  II,  p.  887,  iM.  lOM.      CRIMES  AND  OFFENSES.      ▼•!.  ii.  p.  840,  m.  10S5. 


statute  may  be  consolidated  for  trial 
under  this  section.  Krause  v.  U.  S.,  (C.  C. 
A.  1906)  147  Fed.  442. 

Indictments  against  the  same  person  for 
conspiracy  to  d^raud  the  United  States  by 
means  of  illegal  entries  of  public  lands  by 
different  persons  are  for  the  same  class  of  of- 
fenses and  may  properly  be  consolidated  for 
trial.  Olson  v,  U.  S.,  (C.  C.  A.  1904)  133 
¥'ed.  849 

In  l>olan  r.  U.  S.,  (C.  C.  A.  1904)  133  Fed. 
440,  it  was  held  that  separate  indictments 
against  the  same  persons  under  R.  S.  sec. 
5427,  5  Fed.  Stat.  Annot.  213,  each  charging 
them  with  having  aided  and  abetted  a  differ- 
ent person  in  using  a  false  certificate  of  cit- 
isenship  as  cTidence  of  a  right  to  vote,  the 
acts  charged  being  the  furnishing  of  such 
false  certificates  for  the  use  of  such  persons 
by  the  defendants,  all  of  which  were  made  by 
them  at  the  same  time,  charge  acts  or  trans- 
actions connected  together,  and  may  properly 
be  consolidated  under  this  section. 

This  section  authorizes  the  consolidation 
for  trial  of  indictments  for  using  the  mails 
to  defraud  under  section  6480,  6  Fed.  Stat. 
Annot.   973,   notwithstanding  the  fact   that 


such  indictments  charge  offenses  not  com- 
mitted within  the  same  six  months  and  which 
could  not  be  joined  in  one  indictment  under 
the  latter  section,  and  in  the  aggregate  more 
than  the  three  offenses  which  may  be  so 
joined.  Booth  r.  U.  S.,  (C.  C.  A.  1907)  154 
Fed.  836. 

Peremptory  challenges  when  indictments 
consolidated.  —  When  a  number  of  indict- 
ments against  the  same  defendants  charge 
similar  offenses  of  the  same  degree,  based  ou 
the  same  statute,  and  which  might  have  been 
charged  in  separate  counts  of  the  same  in- 
dictments, their  consolidation  for  trial  places 
them  in  the  same  category  as  if  they  were 
separate  counts  of  one  indictment,  and  the 
defendants  are  entitled  to  only  the  same 
number  of  peremptory  challenges.  Krause 
r.  U.  S.,  (C.  C.  A.  1906)  147  Fed.  442. 

Discretion  of  court.  — The  question  of  the 
propriety  of  joinder  in  a  given  case  is  left  to 
the  discretion  of  the  court.  U.  S.  v.  East- 
man, (1904)   132  Fed.  651. 

For  other  cases  under  this  section,  see  U. 
8.  9.  Eddy,  (1906)  134  Fed.  114;  Ew  p. 
Peeke,  (1906)  144  Fed.  1016. 


Vol.  II,  p.  340,  sec.  1025. 

Immateriality  in  form  of  STermeat.  —  This 
section  precludes  the  necessity  that  any  one 
of  the  essential  averments  in  an  indictment 
shall  be  made  in  any  particular  form,  no 
matter  how  that  form  may  be  sanctioned  by 
precedent  and  long  usage.  If  the  averment 
appears  in  any  form,  or  may  by  fair  con- 
struction be  found  anywhere  within  the  text 
of  the  indictment,  it  is  sufficient.  U.  S.  v. 
Howard,  (1904)  132  Fed.  325. 

Omission  of  date.-— In  U.  S.  v.  Howard, 
(1904)  132  Fed.  325,  it  was  held  that  an  in- 
dictment for  subornation  of  perjury  under 
R.  S.  sec.  5393,  5  Fed.  Stat.  Annot.  705,  which 
charged  that  the  offense  was  committed  "on 
the  day  of  December,  1893,"  was  de- 
fective, but,  the  date  not  being  of  the  essence 
of  the  offense,  the  defect  was  one  of  form 
onlv,  and  was  cured  by  section  1025.    ^ 

(irand  jurors  not  qualified.  —  Statutory 
disqualifications  of  grand  jurors  cannot  be 
regarded  as  a  mere  defect  or  imperfection  in 
form  within  the  meaning  of  this  section. 
Crowley  v,  U.  S.,  (1904)  194  U.  S.  461,  24 
S.  Ct.  731,  48  U.  S.  (L.  ed.)  1075. 

Negative  pregnants.  —  In  Horn  i;.  U.  S.,  (C. 
C.  A.  1010)  182  Fed.  721,  it  was  held  that 
the  fact  that  denials  of  the  truth  of  alleged 
false  representations  in  an  indictment  were 
in  the  form  of  negative  pregnants  did  not 
render  the  indictment  fatally  defective  under 
this  section. 

Repugnancy.  —  An  indictment  for  eon- 
spiracv  to  defraud  by  the  use  of  the  mails,  in 
violation  of  R.  S.  sec.  5480,  6  Fed.  Stat 
Annot.  973,  as  amended  is  not  bad  for  re- 
pugnancy because  it  charges  in  the  same  count 
that  the  defendant  conspired  to  defraud  "  by 
dealing  and  pretending  to  deal "  in  what  is 
eommonly  called  "green  articles"  and 
**  spurious  Treasury  notes."  Lehman  v,  U.  ^S., 
(CCA.  1903)  127  Fed.  41. 


Duplicity.  —  Where  in  a  prosecution  for 
cutting  timber  from  the  public  domain,  de- 
fendant w.as  not  prejudiced  by  the  fact  that 
the  indictment  charged  that  he  cut  the  timber 
with  intent  unlawfully  to  export  and  with 
intent  to  dispose  of  the  same,  it  was  held  that 
the  conviction  could  not  be  set  aside  because 
of  such  duplicity.  Morgan  t?.  U.  S.,  (C.  C. 
A.  1906)   148  Fed.  189. 

Averment  of  time.  — The  averment  of  time 
in  an  indictment  is  a  matter  of  form,  not 
generally  material,  and  in  view  of  this  sec- 
tion as  well  as  under  the  Oregon  statute 
( adopted  by  rule  in  the  federal  courts  in  that 
state),  which  provides  that  the  precise  time 
need  not  be  stated,  it  has  been  held  that  an 
indictment  alleging  the  time  of  commission  of 
the  offense  as  "on  or  about"  a  day  named 
is  sufiicient,  except  in  cases  where  the  time 
is  an  ingredient  of  the  offense.  U.  S.  v,  Mc- 
Kinley,  (1903)   127  Fed.  168. 

Sufficiency  of  pleas.  — It  is  not  essential 
that  a  plea  to  an  indictment  in  a  federal 
court  for  irregularities  in  the  procedure 
should  aver  that  the  matters  therein  set 
forth  were  prejudicial  to  defendant,  which  is 
merely  a  legal  conclusion;  but  facts  showing 
such  prejudice  must  be  averred  and  proved 
under  this  section,  which  applies  as  well  to 
irregularities  in  procedure  as  to  defects  of 
form  in  the  indictment.  U.  S.  t'.  Cobban. 
(1904)  127  Fed.  713. 

Following  language  of  statute.  —  Where  an 
indictment  for  combination  or  conspiracy  in 
restraint  of  trade  in  violation  of  the  Sherman 
anti-trust  law  (Act  July  2,  1890,  ch.  647, 
sec  3,  26  Stat.  209,  7  Fed.  Stat.  Annot.  344), 
was  uncertain  as  to  some  of  its  allegations, 
owing  to  the  fact  that  the  offense  was  first 
charged  in  the  language  of  the  statute,  and 
the  purposes  and  obj^s  of  the  conspiracy 
were  not  fully  stated  until  after  the  overt 
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aeU  wer«  described,  it  was  held  that  the  de- 
lect was  one  of  lorm,  and  not  of  substance, 
not  prejudicial  to  defendant,  and  therefore 
immaterial  under  this  section.  Tribolet  v. 
U.  8.,  (1908)   11  Aric.  436,  96  Pae.  86. 

Indictment  not  duly  found  and  proMBtod. 
—  This  section  has  no  application  to  an  in- 
dictment not  duly  found  and  presented;  the 
defect  in  such  case  not  beins  one  of  form,  but 
of  substance.  Renigar  v,  U.  8.,  (C.  C.  A. 
1909)   172  Fed.  646. 

Particularity.  —  A  want  of  particularity  in 
describing  the  offense  intended  to  be  charged 
by  an  indictment  cannot  successfully  be  urged 
as  a  ground  for  reversing  a  conviction,  wl^re 
such  indictment  specifically  states  the  ele- 
ments of  the  offense  with  sufficient  particu- 
larity fully  to  advise  the  defendant  of  the 
crime  charged,  and  to  enable  a  conviction,  if 
had,  to  be  pleaded  in  bar  of  any  subsequent 
prosecution  for  the  same  offense,  in  view  of 
this  section.  New  York  Cent.,  etc.,  R.  Co.  r. 
U.  8.,  (1909)  212  U.  8.  481,  29  S.  Ct.  304,  63 
U.  8.  (L.  ed.)  613. 

Indietmentt  held  tuiBcient.  —  Under  this 
section,  providing  that,  so  far  as  possible, 
consistent  with  assuring  accused  a  fair  and 
impartial  trial,  the  court  shall  disregard 
form,  imperfection  of  statement,  and  unim- 
portant defects  which  do  not  reasonably  tend 
to  prejudice  accused,  an  indictment  is  suf- 
ficiently certain  if  it  aHeses  facts  sufficient 
to  enable  accused  to  make  his  defense,  and  to 
plead  the  judgment  in  bar  of  any  further 
prosecution  for  the  same  offense.  Clement  v. 
U.  8.,  (C.  C.  A.  1906)   149  Fed.  305. 

An  indictment  charged  that  defendants, 
with  others,  conspired  to  obtain  from  the 
government  certain  specified  tracts  of  land 
open  to  homestead  entry  by  procuring  certain 
named  persons  to  enter  the  same  by  means  of 
false  proof  in  respect  to  their  residence  on 

Vol.  II,  p.  344,  sec.  1033. 

Caaet  not  capital.  —  Since  this  section  pro- 
viding that  a  person  indicted  for  treason  or  a 
capital  offense  shall  be  furnished  with  a  list 
of  witnesses,  to  be  produced  three  days  before 
the  trial  on  the  indictment  for  treason  and 
two  days  before  the  trial  of  any  other  capital 
cases,  limits  such  right  to  .trials  for  treason 
and  capita]  offenses,  it  impliedly  authorizes 
the  examination  of  witnesses,  in  trials  in  the 
federal  courts  for  lesser  crimes  without  such 
witnesses  being  previously  disclosed  to  ac- 
cused.   Balliet  t?.  U.  8.,  (C.  C.  A.  1904)  129 

Vol.  2,  p.  345,  sec.  730. 

Jurisdiction  of  state.  —  A  state  may  extend 
its  orders  for  the  distance  of  one  marina 
league  from  low-water  mark,  and  midce  the 
region  so  annexed  as  much  a  portion  of  the 
state  as  any  other  part  of  its  territory.  U.  S. 
V,  Newark  Meadows  Imp.  Co.,  (1909)  173 
Fed.  426. 

District  of  jurisdiction.  —  In  U.  8.  v.  Newth, 
(1906)  149  Fed.  302,  it  was  held  that  a  Dis- 
trict Court  of  the  United  States  was  not  de- 
prived of  jurisdiction  to  try  a  defendant,  ar- 


and  improvement  of  the  land,  and  with  re- 
spect to  the  intent  with  which  and  the  pur- 
pose for  which  the  entries  were  made,  and  in 
pursuance  of  such  conspiracy  and  to  effect 
the  object  thereof  defendants  caused  and  pro- 
cured C.  to  make  the  homestead  proof  in 
respect  to  the  land  entered  by  him,  and  the 
final  affidavit  required  by  homestead  claim- 
ants, ineludiuff  a  statement  that  hia  family 
oonaisted  of  himself  and  wife,  and  tfant  they 
had  resided  continuously  on  the  land  since 
first  establishing  residence  thereon,  which 
proof  was  subscribed  by  C.  and  certified  bj 
defendant  W.,  and  that  each  of  the  defend- 
ants knew  that  the  proof  was  false,  etc  It 
was  held  that  the  indictment  was  si^flSelent. 
Jones  r.  U.  8.,  (C.  C.  A.  1908)  162  Fed.  418. 

In  Rinker  v.  U.  S.,  (C.  C.  A.  1907)  151 
Fed.  766,  it  was  held  that  an  indictment, 
under  R.  8.  sec.  3893,  5  Fed.  Stat.  Annot.  839, 
as  amended  by  Act  of  Sept.  26,  1888,  ch. 
1039,  sec.  2,  25  Stat.  496,  for  depositing  an 
obscene,  lewd,  and  lascivious  letter  in  the 
mails,  was  not  bad  because  it  alleged  that 
the  offense  was  committed  "on  or  about"  a 
given  date,  where  it  showed  that  but  a  abort 
time  elapsed  between  the  writing  of  the  letter 
and  the  finding  of  the  indictment;  tiie  defect 
being  one  of  form  only,  by  which  the  defend- 
ant was  not  prejudiced. 

For  other  caaet  under  this  section,  see 
Pooler  V,  U.  8.,  (C.  C.  A.  1904)  127  Fed.  509; 
O'Hara  r.  U.  8.,  (C.  C.  A.  1904)  129  Fed. 
551;  Brown  v,  U.  8.,  (C.  C.  A.  1906)  143 
Fed.  60;  Jones  v,  U.  8.,  (C.  C.  A.  1908)  162 
Fed.  417;  Nickell  v,  U.  8.,  (C.  0.  A.  1009) 
167  Fed.  741;  Rogers  t?.  U.  8.,  (C.  C.  A. 
1910)  180  Fed.  54;- U.  S.  V.  Ecdea,  (1910) 
181  Fed.  906;  Hillegass  v.  U.  a,  (C.  C.  A. 
(1910)  183  Fed.  199;  Hogoe  v,  U.  a,  (C.  C. 
A.  1910)  184  Fed.  245. 


Fed.  689;  Jones  v.  U.  S.,  (C.  C.  A.  190S)  162 
Fed.  417. 

Proaocntiona  in  Alaaka.  —  This  section  ap- 
plies only  to  treason  and  capital  cases  tried 
m  the  courts  of  the  United  States,  and  not  to 
felonies  for  which  prosecutions  are  had  in  a 
territorial  court  of  Alaska,  under  the  Alaska 
Code  of  Criminal  Procedure.  Ball  v.  U.  a, 
(C.  C.  A.  1906)  147  Fed.  32. 

Not  in  force  in  Indian  Territory,  —  See 
Binyon  r.  U.  8.,  (1903)  4  Ind.  Ter.  642,  76 
8.  W.  265;  Leftridge  r.  U.  8.,  (1906)  6  Ind. 
Ter.  305,  97  8.  W.  1018. 


rested  within  the  district,  charged  with  the 
commission  of  an  offense  on  board  an  Ameri- 
can vessel  on  the  high  seas,  under  this  section, 
which  provides  that  such  offenses  shall  be 
cognizable  in  the  district  where  the  offender 
is  found  or  into  which  he  is  first  brous^ 
because  such  defendant  was  first  arrested  in 
Alaska,  the  courts  of  which  are  not  vested 
with  jurisdiction  to  try  offenses  not  com- 
mitted within  their  territorial  jurisdictioB. 
Place   of  apprehenaioa.  —  Under   this  sec- 
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Tel.  II,  p.  856,  IM.  t. 


tion  providing  that  the  trial  of  all  ofTenses 
committed  upon  the  high  seas  shall  be  in  the 
district  where  the  offender  is  found  or  into 
which  he  is  first  brought,  an  offender  is  to  be 
tried  in  the  district  where  he  is  apprehended, 
unless  he  is  taken  into  custody  while  at  sea, 
in  which  case  he  is  to  be  tried  in  the  district 
into  which  he  is  first  brought.  But  to  be 
"brought"  into  a  district  within  the  mean- 
ing of  the  statute,  one  must  be  first  appre- 
hended, and  it  is  not  enough  that  he  merely 
"arrive"  in  the  district.  Thus,  where  an 
offense  was  committed  on  the  high  seas  and 

Vol.  II,  p.  347,  sec.  731. 

Offense  committed  in  several  districts. — 
An  offense  against  the  United  States  com- 
mitted in  more  than  one  district  is,  under 
this  section,  cognisable  in  either  district. 
Haas  V.  Henkel,  (1910)  216  U.  S.  462,  30  S. 
Ct.  240,  64  U.  S.  (L.  ed.)  660. 

Where  a  false  claim  and  voucher  against 
the  United  States  are  made  in  one  state  and 
transmitted  from   there  to  the  appropriate 

Vol.  II,  p.  349,  sec.  1038. 

The  word  "  session  "  is  used  in  this  section 
as  meaning  an  actual  sitting  of  the  court  for 
the  transaction  of  business,  and  not  in  the 


the  offender  was  not  taken  into  custody  until 
he  was  found  and  apprehended  in  one  of  the 
districts  of  California,  it  was  held  that  he 
must  be  tried  in  that  district,  although  the 
vessel  on  which  the  offense  was  committed 
had  previously  touched  at  Hawaii,  and  a  com- 
plaint was  filed  and  a  warrant  of  arrest  — 
which  was  returned  unexecuted  because  of  the 
offender's  departure  from  the  district  of 
Hawaii  before  its  attempted  service  —  was 
issued  there.  Kerr  v.  Shine,  (C.  C.  A.  1905) 
136  Fed.  61. 


department  in  the  city  of  Washington  for 
approval  and  allowance,  the  offense  of  pre* 
senting  the  false  claim  may  be  prosecuted  in 
the  state  where  the  papers  were  made. 
Bridgeman  f>.  U.  S.,  (G.  C.  A.  1905)  140  Fed. 
677. 

Violation  of  immigration  Uwa.  —  Seo  U.  8. 
V.  Capella,  (1909)  169  Fed.  890. 


sense  of  '"term."    U.  S.  v.  Dietrich,  (1904) 
126  Fed.  659. 


Vol.  II,  p.  350,  sec.  5328. 

Burglary  of  poat  office.  — See  People  v,  Burke,  (1910)  161  Mich.  397,  126  N.  W.  446. 


slaughter,  provided  there  is  evidence  in  the 
case  to  sustain  such  a  verdict.  U.  S.  v.  Dais- 
more,  (1904)  12  N.  M.  99,  75  Pac.  31. 


Vol.  II,  p.  352,  sec.  1035. 

Murder  and  manslaughter.  —  Under  this 
section  a  defendant  charged  with  murder  in 
the  first  degree  may  be  found  guilty  of  man- 

Vol.  II,  p.  355,  sec.  5391. 

Construction.' — This  section  is  not  refer- 
able, for  the  purpose  of  ascertaining  the 
atate  laws  applicable,  to  the  date  when  it  was 
first  enacted,  in  1825,  but  to  the  date  of  the 
adoption  of  the  Revised  Statutes,  in  1878,  by 
sections  6595  and.  5596,  7  Fed.  Stat.  Annot. 
140-142,  of  which  the  prior  act  was  super- 
seded and  repealed.  In  ho  event  could  such 
section  relate  back  to  an  earlier  date  than 
April  5,  1866,  when  the  old  act  was  substan- 
tially re-enacted.  U.  S.  v.  Tucker,  (1903) 
122  Fed.  518. 

This  section  and  Act  July  7,  1898,  ch.  576, 
30  Stat.  71,  the  former  of  which  provides  that 
in  case  of  any  offense  committed  in  any  place 
ceded  to  and  under  the  jurisdiction  of  the 
United  States,  "which  offense  is  not  pro- 
hibited  or    the   punishment   thereof    is   not 

Vol.  II,  p.  356,  sec.  2. 

Construction.  —  Punishment  in  the  federal  the  territory  embraced  by  the  government 

courts  as  an  offense  against  the  United  States,  reservation  where  the  crime  was  committed 

but  only  in  the  way  and  to  the  extent  that  had  remained  subject  to  the  jurisdiction  of 

such  offense  would  have  been  punishable  if  the  state,  is  what  was  intended  by  this  aec- 
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specially  provided  for  by  any  law  of  the 
United  States,  such  offense  shall  be  liable  to 
and  receive  the  same  punishment  as  the  laws 
of  the  statie  in  which  such  place  is  situated 
now  in  force  provide  for  the  like  offense,** 
and  the  latter  of  which  contains  similar  pro- 
visions respecting  offenses  committed  in  any 
place  jurisdiction  over  which  has  been  re- 
tained by  the  United  States  or  ceded  to  it, 
etc.,  "  the  punishment  for  which  offense  is  not 
provided  for  by  any  law  of  the  United  States," 
are  neither  of  them  limited  to  the  fixing  of 
punishment  for  offenses  expressly  created  by 
the  federal  laws,  but  they  apply  to  and  make 
punishable  any  act  committed  in  such  places 
not  so  provided  for,  but  which  is  an  offense 
under  the  laws  of  the  state.  U.  S.  v,  Frank- 
lin, (1909)   174  Fed.  163. 


Vol.  II,  p.  M6,  Mt.  t. 
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tion  adopting  siicli  puninhnirnt  for  offenses 
comniitt«Hi  in  places  under  the  exclusive 
jurisdiction  and  control  of  the  United  States 
as  the  laws  of  the  state  in  which  such  places 
ftre  situated  now  provide  lor  a  like  offense, 
the  punishment  therefor  not  being  otherwise 

Provided  for  by  any  law  of  the  United  States. 
r.  S.  V,  Press  Pub.  Co.,  (1911)  219  U.  S.  1, 
31  S.  Ct.  212,  55  U.  S.  (L.  ed.)  65.  See  also 
under  this  title,  vol.  2,  p.  355,  sec.  5391. 

Delefation  of  power  by  Consrett.  —  In 
Franklin  r.  U.  8.,  (1910)  216  U.  8.  569,  30 
8.  Ct.  434,  54  U.  8.  (L.  ed.)  615,  it  was  held 
that  the  claim  that  power  of  legislation  is 
unconstitutionally  delegated  to  the  state  leg- 
islatures by  the  act  adopting  such  punish- 
ment for  offenses  committed  m  places  under 
the  exclusive  jurisdiction  and  control  of  the 
United  States  as  the  laws  of  the  state  in 
which  such  places  are  situated  **  now  provide  '* 
for  a  like  offense,  the  punishment  therefor  not 
beinff  otherwise  provided  for  by  any  law  of 
the  United  States,  is  too  clearly  unfounded  to 
verve  as  the  basis  of  a  writ  of  error  from  a 
federal  Supreme  Court  to  a  Circuit  Court. 

Crime  committed  in  federal  building,  —  Un- 
der this  act  a  federal  court  has  jurisdiction 
to  prosecute  and  punish  for  a  ci'ime  denounced 
by  the  state  law,  committed  in  a  post-office 
building  owned  and  occupied  by  the  United 


States  within  a  stat<*  over  which  legislative 
jurisdiction  has  been  ceded  by  the  state.  U. 
S.  r.  Andem,  (1908)   158  Fed.  996. 

Limitation.  —  This  section  does  not  incor- 
porate into  the  federal  law  the  general  stat- 
ute of  limitations  of  the  state  relating  to 
crimes,  but  a  prosecution  thereunder  is  gov- 
erned as  to  limitation  by  the  federal  statute. 
U.  8.  v.  Andem,  (1908)   168  Fed.  996. 

Criminal  libd  in  goremmeDt  reaenration. 
—  In  U.  8.  f.  Press  Pub.  Co.,  (1911)  219  U. 
8.  1,  31  8.  Ct.  212,  55  U.  S.  (L.  ed.)  65,  it 
was  held  that  the  circulation  in  the  goyem- 
ment  reservation  at  West  Point  and  in  the 
post-office  building  in  New  York  city  of  copies 
of  a  newspaper  containing  a  criminal  libel 
printed  and  primarily  pubUshed  in  au^  city, 
could  not  be  punished  in  the  federal  courts 
under  the  Act  of  July  7,  1898,  sec  2,  provid- 
ing that  offenses  committed  in  plaoea  under 
the  exclusive  jurisdiction  and  control  of  the 
United  States,  when  not  expressly  made  crimi- 
nal by  any  law  of  the  United  States,  shall  be 
punished  in  accordance  with  the  laws  of  the 
state  in  which  such  places  are  situated,  since 
the  state  laws  afforded  adequate  punishment 
for  the  offenses,  without  resorting  to  the  fed- 
eral courts,  and  their  plain  purpose  was  that 
there  should  be  but  a  sinsle  prosecution  and 
conviction  for  a  criminal  Ubel. 


Vol.  II,  p.  356,  sec.  1. 

Necessity  for  mitigating  ciicumitaaces. — 
A  verdict  of  guilty  "  without  capital  punish- 
ment" may  be  rendered  in  a  rape  case  even 


if  there  are  no  mitigating  or  palliating  cir- 
cumstances. Vickers  v,  U.  8.,  (1908)  1 
Okla.  Crim.  452,  98  Pac.  467. 


Vol.  II,  p.  358,  sec.  1044. 

Plea  of  limitation  by  demurrer.  —  A  de- 
fendant indicted  for  an  offense  against  the 
United  States,  not  capital,  cannot  avail  him- 
self of  the  defense  of  the  three-vear  limitation 
by  demurrer,  where  the  indictment  does  not 
show  on  its  face  that  defendant  is  not  within 
the  exception  of  persons  fleeing  from  justice 
created  by  section  1045.  In  such  case  the 
proper  practice  is  for  defendant  to  file  a 
special  plea  in  the  nature  of  a  plea  in  abate- 
ment, or  to  avail  himself  of  the  defense  by 
evidence  under  the  general  issue.  U.  S.  v. 
Brace,  (1906)   143  Fed.  703. 

Offenses  subsequently  created.  —  This  sec- 
tion applies  to  all  misdemeanors  constituting 
offenses  against  the  United  States,  whenever 
added  by  Congress  to  the  list  of  statutory 
crimes.  U.  S.  r.  Central  Vermont  R.  Co., 
(1907)   157  Fed.  291. 

Law  limiting  time  in  which  grand  Jury 
must  act.  — In  U.  S.  t?.  Cadarr,  (1905)  197 
U.  S.  476,  25  S.  Ct.  487,  49  U.  S.  (L.  ed.) 
842,  it  was  held  that  the  further  prosecution 
of  a  criminal  offense  was  not  barred  by  the 
failure  of  the  grand  jury  to  act  within  nine 
months  from  the  date  when  the  accused  were 
held  to  bail  to  await  such  action,  although  it 
was  provided  by  Dist.  of  (Dol.  Code,  sec.  939, 
that  under  such  circumstances,  unless  the 
court  enlarged  the  time,  "  the  prosecution  of 
such  charges  shall  be  deemed  to  have  been 
abandoned,  and  the  accused  shall  be  set  free 


or  his  bail  discharged,  as  the  case  may  be," 
but  that  this  section  must  be  deemed  to 
operate  merely  as  ending  the  pending  prosecu- 
tion, and  not  aa  repealing  pro  tanio  the  gen- 
eral statute  of  limitations  contained  in  sec^ 
tion  1044. 

Conspiracy.  —  A  special  plea  of  the  statute 
of  limitations  is  not  good  as  against  an  in- 
dictment charging  conspiracy  to  restrain  or 
monopolize  tri^e,  in  violation  of  the  Sherman 
Act  of  July  2,  1890,  7  Fed.  Stot.  Annot.  386. 
by  improperly  excluding  a  competitor  from 
business,  although  the  conspiracy  is  alleced 
to  have  been  formed  on  a  special  date,  which 
was  more  than  three  years  before  the  finding 
of  the  indictment  where  such  indictment,  con- 
sistently with  the  other  facts,  allegee  that 
the  conspiracy  continued  to  the  date  of  its 
presentment.  U.  S.  ff.  Kissel,  (1910)  218  U. 
S.  601,  31  S.  Ct.  124,  54  U.  S.  (L.  ed.)   1168. 

Under  an  indictment  charging  a  violation 
of  R.  S.  sec.  5440,  2  Fed.  Stat.  Annot.  247, 
providing  a  penalty  where  persons  conspire 
to  defraud  the  United  States,  and  one  of  tnem 
does  any  act  to  effect  the  object  of  the  con- 
spiracy, by  conspiring  to  defraud  the  govern- 
ment of  public  lands  subject  to  entry  under 
Timber  and  Stone  Act  of  Jime  3,  1878.  ch. 
151,  sec.  1.  20  Stat.  89.  7  Fed.  Stat.  Annot. 
300,  an  averment  of  payment,  on  certain  dates 
within  three  years  of  the  filing  of  the  indict- 
ment to  procure  false  application,  final  proof 
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and  entry  for  the  lands,  does  not  charge  overt 
acts  within  section  1044,  limiting  oerlSdn  fed- 
eral prosecutions  to  three  years  from  the 
commission  of  the  offense.     U.  S.  v,  Blaek, 

Vol.  II,  p.  360,  sec.  1045. 

''Fleeing  frmn  justice.'*  —  Where  a  person 
charged  with  crime  against -the  United  States 
in  the  courts  of  one  federal  district,  when 
found  elsewhere,  resists  removal  to  such  dis- 
trict, with  intent  to  avoid  the  jurisdiction 
and  process  of  the  court  therein,  such  action 
constitutes  a  fleeing  from  justice,  which, 
under  this  section,  takes  away  from  him  the 
privilege  of  pleading  the  statute  of  limita- 
tions, and,  until  he  submits  himself  to  such 
jurisdiction,  the  statute  does  not  run  in  his 
favor  as  against  prosecution  for  any  offense 
charged  to  have  been  previously  committed  in 
said  district.  U.  S.  v,  Greene,  (1906)  146 
Fed.  803,  affirmed  (C.  C.  A.  1907)  154  Fed. 
401. 

Person  resisting  extradition.  —  Although, 
under  the  extradition  treaty  of  1890  between 
Great  Britain  and  the  United  States  and  the 
laws  of  Canada,  a  person  whose  extradition 
is  sought  by  tiie  United  States  from  the 


(1908)  160  Fed.  431,  87  G.  C.  A.  383.  See 
also  under  the  title  Oonspiracy,  vol.  2,  p.  247, 
sec.  6440. 


Dominion  of  Canada  has  the  right  to  oppose 
his  extradition  by  legal  proceedings,  he  is 
nevertheless,  during  the  pendency  of  such 
proceedings,  a  person  fleeing  from  justice, 
within  the  meaning  of  this  section.  U.  S.  v, 
Greene,  (1906)  146  Fed.  803,  affirmed  (C.  C. 
A.  1907)   164  Fed.  401. 

To  constitute  one  a  ''person  fleeing  from 
justice,"  so  as  to  prevent  the  running  of  the 
statute  of  limitations  against  a  prosecution 
for  a  criminal  offense  against  the  United 
States  under  this  section,  it  is  not  necessary 
that  he  should  have  left  the  United  States, 
but  it  is  sufficient  that  he  had  left  the  dis- 
trict in  which  the  offense  was  committed 
when  it  was  sought  to  apprehend  him  there- 
for, and  was  found  in  another  district,  in 
which  he  did  not  reside,  under  circumstances 
indicating  a  purpose  to  evade  the  authority 
of  the  courts  having  jurisdiction.  Greene  9. 
U.  S.,  (1907)  164  Fed.  401,  86  C.  C.  A.  261. 


966a 


'^../y/. 


/ 


^//U/VS- 


K* 


